

Over 400 Central Acts 
Including All A, I* Commentated Acts. 

:*c 

SPEOIAT^ FBATUBES 

1, Gm^tor number of pointci tban Sn all other ^^anual9. 

2* Moie exhau«itiv 0 ca'=?e-]aw than in ofcLer Manuals* 

3. Cognate statutes and provis^om indicated. 

4. Bvery point verified and accuracy secured by 
at-paging and indicating volume number. 

5. Bxhaustive consol idated Topical Index. 

6. Bxhaustive cross-references to popular topical 
headings. 

7. At least dfty more Statutes than in all other 
Manuals. 

8. Up-to-date amendments. Central & Provincial, 
accurately incorporated. 

8. Marking of appropriate headings in the Text of 
Statutes. 

aO. Accuracy and ax^tnes'j of Headings- 

11. Sytiojwis of headings for every important sectijn. 

12. Overruled and Boversed oases pointed out. 

X% *Toinlng of Civil and Criminal Statutes to 
j facilitate quick ro^jearoh* 

* 


value 61 a decl'sldh as Suthority depends 
upon how it has been interpreted and how the 
principles therein announced have been limited* or 
modified and applied, and to what extent it has 
been followed- — D. E. Hydrick, Justice of 
Supreme Court, South Carolina. 

A more serious difficulty, and one likely to 
increase in future with the ceaseless growth of 
reco r ded cases, is that exact and comprehe nsi ve 
citation cannot be ensured. If tho Judge is to he 
bound by precedents he should have all the relevant 
authorities at his com mand. But he cannot carry 
them all in his head, nor is it always easy to find 
them, in spite of the many modern devices for 
facilitating the search. He must depend largely on 
the assistance of counsel, and since the industry 
and acumen of the Bar are also fallible, it is not 
uncommon to meet with cases which might have^ 
been decided otherwise, or are even overruled 
because pertinent decisions have not been take» 
into consideration. fProfessor Allen in Law 
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one sense no reported, case can ever be 
obsolete wbile the laws and judicial usages of 
JBnglisti-speaking countries are wbat they are : 
that is, no man can say beforehand that any given 
case, however antiquated or trifling it may appear 
in itself to be, m.ay not at some time have its use 
for the modern practitioner or teact-writer. Every 
decision in the books is part Of the history of the 
law, and no part of that history can be absolutely 
insignificant. — Frederick Pollock, Bart., T-,E.P., 
Corpus Professor of Jurisprudence in the University 
of Oxford.) 

^SVccurate knowledge of the present state of the 
law upon any subject involves necessarily the 
history of the development of the law upon that 
subject, which can only be attained by following 
down the decision touching upon it. — C^rancis 
IM. Scott, Justice, Supreme Court, New York.) 

^IPhe law is the last interpretation of the law 
given by the last Judge. 

^he enunciation of the most elementary princi- 
ple of law is frequently met by a demand for 
“ an authority in support of that proposition . . . .** 
No time spent upon .providing oneself with a 
precedent is ever wasted even though the book 
may have to be Jhdicioiisly hidden from view until 
required.— he Bon*ble Sir Cecil ^A^alsh, ICt.,K»C^., 
Ex-Offg., Chief Justice, Allahabad HTigh Court.) 

^Phe last Judicial Interpretation of the law is 
the Law on which your case hangs. 

T^o correctly appraise a Judicial decision, it 
is important to know later applications of its 
rules to varying states of facts by w^ay of exten- 
sion or qualification. — S. “Shepard, Cbief Justice, 
Court of Appeal, Washington (U. S- A.). 
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PREFACE TO THE SECOND VOLUME 


The object, plan and special features of this publication have been 
fully explained in the Preface to the first volume. As we think that it will 
be useful to reproduce here portions of the Preface dealing with these 
matters we make no apology for giving such portions again below : 

“ The aim of the present publication is to make available to the Bench 
and the Bar in a set of convenient volumes practically the entire statute law 
passed by the Central Legislature which is of general application to the 
whole of India. The Acts are given in the alphabetical order of their titles. 
This has the advantage of enabling an Act to be referred to without having 
to remember the year and number of the Act — which is the difficulty 
one feels when referring to the volumes of the Government publication, 
“Unrepealed Central Acts” in which the arrangement is according to the 
year and number of the Act. We also have not made any division into 
civil and criminal Acts as is sometimes done, as we felt that such a 
division is on the whole an inconvenience rather than an advantage to 
the profession. In numerous instances, sections of a penal nature are found 
in enactments which are mainly of a civil nature, e. g., the Stamp Act, 
Income-Tax Act, Cantonments Act, etc. In such cases it will be highly 
inconvenient to omit, in the portion that may be allotted to the civil 
section, the sections of a penal nature and print them in the criminal 
section. If such a course is adopted, it will detract from the utility of both 
the portions of the publication. Again, there are Acts like the Evidence Act 
which will have to appear in both sections. It was, therefore, considered, 
on the whole, to be the better course to just give all the Acts in their 
alphabetical order without labelling them as civil or criminal Acts. 

Care has been taken to incorporate all the amendments in the various 
Acts up to date. Even provincial amendments have been given as completely 
as possible. In the case of the Civil Procedure Code, local amendments by 
the various High Courts are given. Letters Patent of the different High 
Courts are also given and also the rules of the Federal Court and the Judicial 
Committee of the Privy Council. 

Besides the above, we have also given the more important of the Acts 
of the British Parliament applicable to India, such as the Government of 
India Act, 1935. 

We need hardly say that all the Acts have been carefully edited and 
annotated. Not only have all the amendments been incorporated but also 
notes have been added giving particulars as to the date and other matters 
relating to the amendments. Full and copious extracts from Select Committee 
Reports, Statements of Objects and Reasons and Notes on Clauses have 
been given in appropriate places under each Act. Besides the above, each 
Act is preceded by a statement as to how the Act has been affected by 
subsequent legislation. Further, cognate Acts and provisions have been 
indicated under the respective enactments. 



In addition to the above features, the case-law bearing on the 
different enactments has been given in the foot-notes under each section. 
We have taken care to see that the notes are full and it is hoped that the 
bulk of the relevant Indian case-law would be found summarised in the 
foot-notes. The notes have been divided into convenient headings of which 
a synopsis is given for each section. The matter under each heading is 
presented in a manner which is well adapted for easy and quick reference. 
It may also be mentioned that what may be treated as a special feature of 
A. I. R. publications, via., the giving of the particular page of the report 
where the point occurs is also present in this publication. 

There- will be a consolidated subject index at the end of the last 
volume. This will practically be something more than a general subject 
index for the whole of the statute law which is of general application to 
India and the advantages of such an index to the profession are too obvious 
to require mention. It is also intended to give in the last volume the rules 
relating to interpretation of statutes.” 

We owe a word of apology for the delay in the publication of this 
volume. But we may assure our readers that the delay has been due to 
causes beyond our control. The public is quite aware of the difficult 
conditions in the paper market. Added to this, our management had to 
contend with labour troubles in our printing department - which again, the 
public can well understand, have been only a repercussion of the country 
wide labour unrest in India, The A. I R. has an established reputation for 
promptness and regularity. We are sure th&t the public will appreciate 
our difficulties and extend to us their indulgence for such inconvenience 
as may have been caused by the abovesaid delay. 

Owing to the non-availability, in sufficient quantity, of white printing 
paper, we have been compelled to print a portion of this volume on 
unbleached paper. We crave the forbearance of our readers in regard to 
this also. 

V. V. C, 

S, A. R. 


> 
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Iteiiorts, Lucknow^ Series. 

Luck. Cas. ... Lucknow Cases- 
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Reports, IMadras Series. 

Mad. II. 0. R. ... Madras High Court 
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Mad. L. Jour. ... Madras Law Journal. 
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Rang. L. R. 
R. R. 


Otliei- Abbreviations, 


Art. 

... Article. 

0. 

B.E. 

... Board of Revenue. 

p. 

Cir. 

... Civil. 

P. 0. 

C. A. 

... Court of Appeal, 

Pre. 

Cl. 

... Clause, 

Rev.- 

Or. 

... Criminal. 

R. 

D. B. 

... Division Bench. 

R. S. 0. 

F. B. 

... Pull Bench. 

S. 

F. 0. 

. . . Federal Court, 

, S. B. 

F. N. 

... Foot-Note, 

S. 0. R. 

S. 0. R. 

G. I. 

Jour. 

... Government of India Act, 
1911). 

... Journal. 

L. P. 

N. 

... Letters Patent. 

... Note. 

U.P.B.R. 


... Order. 

... Page, 

... Prny Council. 

... Preamble, 

... Revenue. 

... Rule. 

Rules of Supreme Court. 
... Section. 

... Special Bench. 

... Select Committee Report. 
... Stateinout of Objects and 
Reasons. 

... United Provinces Board 
of Revenue. 


Note : — The mark * indicates that citation of a different case begins. 
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THE CODE OF CIVIL PROCEDURE, 1908 (Contd.) 


# 




FTRE CODn OF] CIVIL PROCEOFRE, lOOS 


fO 21 R 1] 


mi 


ORDER XXI. 

EXECUTION OF DECREES AND ORDERS. 


PAYMENT UNDER DECREE 

Modes of paying 1, (l) All money payable under a decree shall be paid as followsi 

money under decree, namely 

(a) into the Court whose duty it is to execute the decree , or 

(b) out of Court to the decree-holder , or 

(c) otherwise as the Court which made the decree directs- 

2. Where any payment is made undei clause (a) of suS-rule (l), notice uf such payment shall 
be given to the decree holder 

[1882 — S 257 ; 1877— S 257 , 1859 — -S. 206. See sections 36 to 74 ] 

PROVINCIAL AMENDMENTS 

Calcutta 

(1) , For clause (a) of sub-rule (1), substitute the following clause : 

“ (a) By deposit in or by postal money order sent to the Court whose duty it is to execute 
decree, or** 

(2) , In sub-rule (2) : 

(i) Read the number 2 as 2 (a) 

(ii) After the words “the decree-holder,** add the words “or the person in whose favour the order 
is made ** 


ORDER 21, RULE 1. 

Synopsis. 

1. Scope. 

2. Pa 3 rment into Court. 

3. Who should make payment. 

4. Effect of payment. 

5. Decree directing payment to decree-holder. 

6. Payment out of Court to decree-holder. 

7. Notice of payment. 

1. Scope. — [1] Payments need not be due under 
executable decree - Payment made under preliminary 
decree ib within this rule. (Vol. 22) 1935 Pat 385 
[393) : 14 Pat 488 (DB). 

^ [2] Judgment - debtor cannot be required to pay 
the money to a third party who has got an umegister- 
ed assignment of the decree merely because he hap- 
pened to know it (Vol. 20) 1933 Mad 523 (524) ^ 

[3] This rule does not apply to orders though the 
same may be executable as decrees. Therefore where 
a party is ordered to pay costs of the day to the 
opposite side he cannot deposit the costs in Court 
under this rule. (1889) 12 Mad 120 (122) 

2. Payment into Court — [1] Where payment 
under a decree is to be made only m Court and the 
Court IS closed on the last day of making such pay- 
ment, the payment can be made on the day the 
Court reopens. (VoL 12) 1925 All 687 (687) (DB). 

[2] The above rule ap^^s even where the decree 
amount *nay be pa^ deci^ee-holdfir into Court 

inasmuch ^ as the judgment-debtor is emptied to 
dhoose the methpd of payihkit, (Vpl. 22) 1935 Lah 
$69 (370) * (Vol 2^6) 193.9 Mad 814 (816) * (Vol 
J2) 1925 Mad 743 (743, 744). 

[But see (Vol 16) 1929 All 207 (207) : 61 All 627 
Sf Compromise decree - Option "to pay direct or 
deposit in Court - Advantage cannot be taken of Courts 
being olosed on date of payment.) ^ (Vd 25) 1938 
All 199 (200) : ILR (1938) All 837 (DB). ^ (Vpl 33) 
1946 Oudh X56 (158) DB J 


[3] An arbitrator is not an officer of the Court and 
a payment made to him is not a payment into 
Court (Vol II) 1924 Bang 263 (264) (DB). 

[4] Receiver m administration suit not authorised 
to receive payments to be made by X - X making 
payments to receiver who misappropriated them - X 
held not discharged from liability by reason of such 
payments. (Vol 19) 1932 P. C. 191 (193) ; 59 Ind 
App 811 ; 7 Luck 382 (PC). 

[5] Words “all money payable under a decree" 
do not mean entire amount payable under the decree. 
Hence even if a portion of the decretal amount is 
paid into Court ^ it will be valid payment and decree- 
holder can take out execution oidy for balance. (Vol 
20) 1933 Pat 89 (89, 90) : 11 Pat 796 (DB). 

[6] Deposit by judgment - debtor of decretal 
amount under 0. 21. B 89 to prevent oonfiimation 
of sale though made after 30 days of sale oah be 
treated as payment under O. 21, B. 1 for certifica- 
tion. (Vol 12) 1925 Nag 17 (19). 

3. Who should make payment. — [1] A pay- 

ment into Court under this rule can be made only 
by the judgment-debtor, his agent or his represeht- 
ative. A payment made by a stranger mil tiht 
have the effect of satisfying the decree tmlesS the 
decree-holder consents thereto. (Vol 4) 1917 Mad 
739 (740, 741), (DB), , , 

4. Effect of payrmmit — [1] Paymaat under Qt 
21, B. 1 according to Coi^% directton ahsotvM 
judgment-debtor. (Ycd l% i^ Oudh .231 (236) rfi 
Luck 80 (EB). 

[2!] Judgment -^debtor d^^ckt^g decriatal' iKmoant 
into Oooj^ hut pievenhug that emu readhln^ 
decree-^ld^^-Jhdgnreni debto^is IM lor Interest 
nnhl money as a^i^aPe to dto^ - bnider . - (Vbl 
1929 W 227(^^j(Vtd 30> 19i^ 834 

(335) (DB), V 

5. Decree diriecth^ paymeiit to 

[1] la ^ specml dhsedteto ^ndgnto^t 

^btor can ehoose betms^ tejtexd 
B* 1 (Vol 22) im^ Lali 339^ 
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(iii) Add the following as clause (b) : 

** (b) the costs of giving such notice sbaU be borne by the person making payment who shall have the 
option of having the notice served either by a process-server of the Court or by a registered 
post. No such notice shall issue until the said cost shall have been paid.” 

[3-2-1938.] 

Lahore 

Add the following explanation to sub-rule (1) : 

“ BxylanaUon*---^hQ judgment- debtor may, if he so desires, pay the decretal amount, or any part 
thereof, into the Court under clause (a) by postal money order on a form specially approved by the High Court 
for the purpose.” [11-7-1933] 

Nagpur 

Suhstitute^ 

(a) “decree or order” for “decree” wherever it occurs in the rule and in the marginal note ; 

(b) “by deposit in, or by postal money order to,” for the word “into” occurring in clause (a) of 

sub-rule (1) ; and 

(c tall be given by the judgment-debtor to the decree-holder either through Court or direct by 
registered post” for “shall be given to the decree-holder” occurring in sub-rule (2). 

[29-6-1943.] 

Patna 

For Buie 1 suhBtUute the following : 

“ 1. (1) All money payable under a decree or order shall be paid as follows, namely i 

(a) by deposit in or by special postal money order to the Court whose duty it is to execute the decree 

or order ; or 

(b) out of Court to the decree-holder ; or 

(c) otherwise as the Court which makes the decree or order shall direct. 

(2) Where a judgment-debtor makes any payment under clause (a) of sub-rule (1), he may give notice 
thereof to the decree-holder — - 

fa) either through the Court, on payment of the fees laid down in the rules framed by the High Court 
under clause (1) of S. 20 of the Court-Fees Act, 1870 (Act VII of 1870), or 

(b) Notwithstanding anything contained in Order 48 Buie 2, by registered post direct. 

Where interest is payable under the decree or order, such notice shall, if duly proved, operate as » ’"'Bl^ir 
to the accrual of such interest, upon the amount so paid, after the date of receipt of such notice by the 
decree-holder.” 

[28-7-1938.] 


O. 21 R. 1 (conid.) 

6. Payment out of Court to decree -holder, — 

[1] Person attaching decree is entitled to take money 
out of Court and to certify payment. (Vol 17) 1930 All 
669 (661) (DB). 

[But see (Vol 12) 1925 All 123 (124). (Payment out 
of Court to the decree - holder's attaching creditor 
cannot satisfy decree),] 

[2] Pre-emption decree directing the plaintiff to 
deposit the amount to the credit of the vendees within 
30 days — Payment out of Court certified by the vendee 
within the period allowed Was enough. (Vol 8) 1921 
All 169 (160) (DB). 

[3] See also 0. 21 B. 15. 

7. Notice of payment. — [1] The question of notice 
of payment into Court to the decree-holder is material 
only where decree awards interest. Where no interest 
is awarded by decree payment of decretal amount into 
court discharges the decree even if no notice is given to 
the decree-holder. (Vol 11) 1924 Pat 118 (119) : 2 Pat 
764 (DB). 

•[2] Where decree awards interest the decree-holder 
is entlHed to interest till the date of notice to him of 
the payment into Court. (Vol 30) 1943 Mad 334 (335) 
(DB). 9 (Vol 19) 1932 Cal 111 (111). * (Vol 6) 1919 
Mad 445 (445) ; 42 Mad 576 (DB.) 

[But see (Vol 26) 1939 Nag 191 (192). (Decree 
awarding interest until payment<->Sum paid into Court 
— Interest ceases from date of payment).] 


[3] Notice of payment in court must be served on 
decree-holder like summons. (Vol 12) 1925 Nag 62 (54). 

[4] Payment into Court— Judge should order notice 

to decree-holder suo motzi — Notice not issued due to 
judgment - debtor’s failuie to pay process fees— Still the 
Court should inform decree-holder of the payment when 
he next asks for sale of property (Vol 8) 1921 Nag 
148 (149). ^ K 

[5] 0. 21, B, 1 (2) does not apply to redemption 
decrees. They are governed by O. 34, B. 8 which 
does not require any notice of payment into Coart 
to be given to decree-holder. (Vol 11) 1924 Mad 1P2 
(102) (DB). 

ORDER 21, RULE 2 
Synopsis. 

1. Legislative changes. 

2. Scope and applicability. 

3. “Money payable under decree.” 

4. “Decree of any kind.” 

5. “Is paid out of Court.” 

6. “Or the decree is otherwise adjusted.” 

7. Adjustment in part. 

8. Oral adjustment. » 

9. When and with whom paymeij^ or adjust-' 

ment should be made, 

10. “The decree-holder shall certify.” 

11. Effect of certifying without payment or adjust 

ment being made. 

12. “The judgment-debtor also may inform the 

Court.. ..and apply,” 

13. “Judgment-debtor”, meaning of, 
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2« (1) Where any money payable under a decree ^ of any kind ^ is paid out of Oouri ^ or 
. . the decree is otherwise adjusted ® m whole or in part to the satisfaction of the 

Payment out of Court decree-holder, the decree-holder shall certify such payment or adjustment to 
to decree-holder. Court whose duty it is to execute the decree, and the Court shall record 

the same accordingly. 

(2) The judgment-debtor also may inform the Court of such payment or adjustment, 
and apply to the Court to issue a notice to the decree-holder to show cause, on a day to be fixed by 
the Court, why such payment or adjustment should not be recorded as certified ; and if, after 
service of such notice, the decree-holder fails to show cause why the payment or adjustment should 
not be recorded as certified, the Court shall record the same accordingly. 

a{B) A payment or adjustment, which has not been certified or recorded as aforesaid, shall 
not be recognised by any Court executing the decree. 

[1882— S. 258 ; 1877— S. 258 ; 1859— S. 206.] 
a Sub-Eule (3) is omitted by the Punjab Belief of Indebtedness Act, 1954 ( [VII] of 1934.) 

Objects and Reasons. 

“ The Committee have omitted certain words from the last paragraph of Section 258 of the Code in order to 
make it clear that the Court cannot recognise a payment or adjustment which has not been certified for any 
purpose whatsoever. It follows that an uncertified payment or adjustment cannot operate to prolong the period 
of limitation for applying for execution under the Limitation Act,” S. O. R. 


O. 21 R. 2 (contd.) 

14. Certification, form of. 

15. Limitation for certification. 

16. “Shall record the same.” 

17. Notice. 

18. Uncertified payment or ’adjustment not to be 

recognised by Court executing the decree. 

19. Court acting under Order 21, Rule 16. 

19a Court dealing with application under 0.21, 
Rr. 90, 95. 97 and 98. 

20. Suit by judgment - debtor based upon an 

uncertified payment or adjustment. 

21. Suit by decree-holder based on uncertified 

payment or adjustment, 

22. Effect of fraud, 

23. Effect of limitation. 

24. Operation as estoppel. 

25. Remedies of the judgment-debtor. 

26. Suit for damages. 

27. Restitution of uncertified payment on reversal 

of decree in appeal. 

28. Criminal proceedings. 

29. Appeal and revision. 

1. Legislative changes.— [1] The effect of 
amendment to the rule is that the legality of arrange- 
ments between parties after decree must be treated 
like other agreements. (Vol I) 1914 Cal 697 (698) (L B) 

(1912) 22 Mad L. Jour. 166 (168) * (Vol 12) 1925 
Oudh 364 (365) : 28 Oudh Oas 255 (D B). 

2. Scope and applicability of the rule.— [1] The 
object of this rule is to avoid disputes regarding 
uncertified payment or adjustments. (Vol 9) 1922 Bora 
380 (380, 381) : 46 Bom 226 (DB). 

[2] The object of certification appears to have been 
to the benefit of the judgment-debtor, (Vol 30) 1943 
Pat 7 (9) : 21 Pat 481 (DB). 

[3] In the case of an application by the judgment- 
debtor notice is to be given to the decree-holder and 
the Court should give a judicial decision whether the 
payment or adjustment should be recorded as certi- 
fied. (Vol 16) 1929 PC 19 (22, 23) : 3 Luck 684 ; 66 
Ind App 30 (PC). 

[4] Sub-rule (3) bars the executing court from 
nising any payment or adjustment which has not been 
certified or recorded as certified. (Vol 16) 4929 PC 19 
{ 22) ;*3 Luck 684 ; 66 Ind App 30 (PC). * (Vol 12) 


1925 Bom 309 (309) : 49 Bom 548 (PB). (34 Bom 

575 overruled.) ^ (Vol 15) 1928 Oudh 195 (198) : 3 
Luok 170 (PB). 

[5] Sub-rule (5) applies only where parties satisfy- 

ing or adjusting the decree are at the date of sudi 
transaction. (Vol 18) 1931 Mad 399 (400) : 54 Mad 

184 (DB). (’ll) 36 Mad 659 f662, 666) (DB) (Per 

Sundara Iyer. J.)*i« (Vol 14) 1927 Cal 694 (696) (DB). 

[See however (Vol 24) 1937 Cal 31 (36).] 

[6] This rule does not limit the payment to the 
decree-holder only. (Vol 10) 1923. All 271 (271) : 45 
AU 304 (DB). 

[7] This rule does not apply to a compromise 
which is entered into between the parties to a ibort- 
gage suit after a final decree, and pleaded in bar of 
an application for a personal decree against the 
mortgagor under 0. 84 R. 6. (Vol 28) 1941 Rang 316 
(317) : 1941 Rang L R 774 (DB). * (Vol 23) 1936 
Mad 34 (37) : 59 Mad 188 (PB). 

[8] The rule does not apply to payment out of 
Court coming under S. 71 of the Deccan Agricultu- 
rists Relief Act (now see Bombay Debtors’ Relief 
Act, 1939). (Vol 8) 1921 Bom 142 (142, 143) ;45 
Bom 1128 (DB). ® (Vol 26) 1939 Bom 255 (256) 
(Section' applies only to payments and not to adjust- » 
uients).'J*(Vol 29) 1942 Bom 80 (81). 

[9] Sub-rule (3) of this rule has no force in Punjab. 
(Vol 25) 1938 Lab 602 (603) (Vol 25) 1938 Lah 126 
(127) : ILR (1938) Lah 26 (DB). [(Vol 23) 193^ Lah 
842 dissented from,] 

[10] The Court conducting an inquiry under S. 
19 of the Madras Agriculturists’ Relief Act of 1938 
is not subject to the prohibition contained in snb-r. 
(3) of this rule, (Vol 29) 1942 Mad 597 (598) ; ILE 
1943 Mad 138 (DB). 

[11] Where a third party’s interests intervene in 
the proceedings the rule cannot be invoked to dis- 
regard such interests. (Vol 15) 1928 Pag 266 (272): 
24 Nag L R 127 (PB). [ (Vol 9) 1922 Nag 248 ; 18 
Nag L R 134 overruled] * (Vol 18) 1931 P C 33 (35) : 

27 Nag L R 95 : 58 Ind App 50 (PC), [overruling 
(Vol 9) 1922 Nag 248 ; 18 Nag L R 134] 

[12] Where an adjustment is made before the, 
third party acquired any interest tho ‘adjushneht 
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PROVINCIAL AMENDMENTS 

Madras 

Substitute the following for the existing sub-rule (2) : 

“Any party to the suit or his legal representatives or any person who has become surety for the decree- 
debt also may inform the Court of such payment or adjustment, and apply to the Court to issue a notice to the 
decree-holder to show cause, on a day to be fixed by the Court, why such payment or adjustment should not be 
recorded as certified ; and if, after service of such notice, the decree-holder fails to show cause why the payment 
or adjustment should not be recorded as certified, the Court shall record the same accordingly.” , 

[E. 0. 0. No. 4955 of 1930.1 

Patna 

In sub-rule (2) for the words “and if after service of such notice,” substitute the following ; 

“and where certification has been made by an endorsement of such payment or adjustment by the decree- 
holder or by any person authorized by him in that behalf upon the process issued by the Court, the Court shall 
issue such notice of its own motion. If after service of the notice,” 


O. 21 R. 2 (co7itd,) 

can be recorded and such party’s interests may be 
disregarded. (Vol 26) 1939 Lab 326 (326, 327). 

[13] An adjustment under this rule cannot be 
recorded when it will defeat the rights of the 
Government to court fees. (Vol 22) 1935 Sind 111 
(112) : 29 Sind L R 317. 

[14] Collusive adjut-tment entered into with the 
object of depriving his lien for costs - Court will 
interfere and protect him. (Vol 22) 1935 Cal 168 
(172) ; 61 Cal 1005. 

[15] Sale held after decree has been certified to 
be satisfied is void and can be set aside, (’ll) 9 
Ind Cas 452 (452) (Low Bur ) 

[16] Sale held in pursuance of a decree not certi- 
fied as satisfied cannot be impeached. (Vol 16) 1929 
Cal 374 (376) ; 57 Cal 403 (FB). 

[(But see) (Vol 5) 1918 Oudh 109 (111)]. 

[17] The rule does not apply to the adjustment 
of claim for restitution under S. 144 before such claim 
is allowed by the Court, (Vol 23) 1936 Mad 840 
(841). 


4. “ Decree of any kind.”— [1] The addition 
of the words “of any kind” after the word “decree” 
makes this rule applicable to every kind of decree. 
(Vol 9) 1922 Bom 380 (380, 381) : 46 Bom 226 (DB) 
(Decree for partition) * (Vol 15) 1928 Cal 715 (716 
717) (DB). «« (Vol 23) 1936 Lah 842 (843) * (Vol 22) 
1935 Pat 385 (389) ; 14 Pat 488 (DB). * (Vol 30) 
1943 Nag 339 (340). 

[(See however) (Vol 13) 1926 Mad 749* (750, 751) : 
49 Mad 716 (DB). * (’13) 25 Mad L. Jour 586 
(591).] 

[2] Where the decree provides for payment of 
money as well as other reliefs, an adjustment of 
such a decree cannot be recognised unhsa certified 
in the manner provided by this rule. (Vol 7) 2920 
Mad 469 (470) : 43 Mad 476 (DB). (Vol 1) 1914 
Mad 360 (360) (DB,* (Vol 5) 1918 Mad 751 (764) (DB). 
(Adjustment in respect of possession also cannot be 
recognised unless certified.) 

5. “ Is paid out of Court.”— [1] Where a judg- 
ment - debtor pays the amount decreed to the officer 
of the Court under process the payment does not 
require to be certified (’68) 9 Suth W E 462 (462) 


[18] The executing Court can recognise a com- 
promise between the parties after the decree, though 
such a compromise does not amount to an adjust- 
ment of the decree. (’37) 32 Sind L E 415 (424) 
(PC). 

3. “ Morey payable under a decree.” — [1] A 
moitgage decree though containing a direction for 
sale of property on default of payment is decree for 
payment of money. (’08) 30 All 248 (249, 250) * 
(*10) 12 Cal li. Jour 65 (70) (DB). * (T2) 10 Cal 
L. Jour 169 (172, 173) (DB). * (Vol 17) 1930 
Lafi 814 (815) * (Vol 7) 1920 Pat 731 (733) : 5 Pat 
L. Jour 672 (DB). * (Vol 10) 1923 Nag 20 (20) (DB). 

^ [2] Where a mort^gee decree - bolder is in posses- 
sion under the original contract of mortgage or by 
virtue of ihe teims of the decree, income received 
from the mortgaged property is not ‘‘money payable 
under & decree.” (Vol 5) 1918 Mad 1154 (1155) ; 39 
Mad 1026 (DB). * (Vol 20) 1933 Lah 831 (832) * 
(’07) 30 Mad 256 (265) (DB). 


[3] “ Money payable undei a decree ” does not 
mean mosey which is recoverable by-a^jarty in exe- 
cution against the party liable to pay it. (Vol 13) 
1926 Mad 749 (751) : 49 Mad 716 (DB). 


[4] This rule applies to adjustments of awards 
under Arbitration Act, 1899, filed in Court. (Vol 14] 
Smcf66 (7^.-«(Yol8) 1921 Sind 132 (134): 

^ 22) 1985 Fag 260 

2&7) : SI’S.* L B Buj 43 (FB). ^ 


' (2) Contention that decree has been adjusted from 
the usufruct of the property which was in possession of 
the decree - holder is an adjustment out of Court. (Vol 
27) 1940 Pat 56 (57) (DB). 

[3] Payment in Court by third person from whom 
the decree-holder was authorised to realise the debt 
is not a payment out of Court. (Vol 25) 1938 All 141 
(143) : ILE (1938) All 294 (DB). 


L4J ir'aymentr deposited by pre-emptor in Court and 
notice issued to vendee. - The rule does not apply to 
such payment.*(Vol 21) 1934 Oudh 135 (136, 137) (DB), 

6. “Or the decree is otherwise adjusted.”— 
[1] An adjustment of a decree is an agreement 
which extinguishes the decree as such in whole 
or in part as satisfaction of the decree to that 
extent results. (Vol 29) 1942 Bang 57 (58) : 1941 

]^ng LE 767 (DB), ^ (Vol 3) 1910 Mad 604 (604) 

(DB). * (Vol 20) 1933 Lah 806 (807) ; 14 Lah 

668 * (Vol 20) 1933 Pat 576 (577) (DB). * (Vol 20) 

(DB)* (11)7 Nag LE.136 (144) * (Vol 18) 1931 
Sind 42 (43) : 25 Sind LE 279 (DB). * (Vol 26) 1938 

^ 253 

(25g) (Agreement between judgment-debtor and decree- 
holder that balance of decree remaining after part pay- 
ment wonld-te paid by instalments and that decree-hol- 
der will be entitled to interest, amounts to adjust- 

■p* Pre-Em^on 

decwe-Execution of a security bond by surety for decree 
hbldel: dnnng tiendency cf appeal filed by him is ab 
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adjustment.) ^ (Vol 25) 1938 Lah 602 (604) (Compro- 
mise making over certain decrees owned by judgment- 
debtor to decree-holder. — Balance agreed to be paid by 
instalments. In default decree-holder to execute de cree 
for each instalment — as*it fell due. — Agreement does 
not amount to substitution of new decree but is an 
adjustment.) ^ (Vol 26) 1939 Cal 569 (578) (DB). 
(Agreement to pay a certain sum immediately and 
a certain other sum by instalments in discharge of 
larger decretal amount.— Property conveyed to decree- 
holder — Agreement is adjustment). (Vol 22) 1935 
Bom 303 (305) (Oral agreement to accept part of 
decree amount in instalments in full satisfaction 
is an adjustment.) (Vol 13) 1926 Mad 184 (185) 
(Decree- holder agreeing to receive a percentage of 
the judgment debt in full satisfaction— Agreement is 
adjustment). 

[2] An agreement to vary the mode of realising 
the decree in execution or the time when the decree 
is to be executed is not an adjustment of the 
decree. (Vol 15) 1928 Cal 527 (529) (DB). ^ (Vol 
18) 1931 Lah 608 (609) (DB). [Note— This case is 
overruled on another point in (Vol 28) 1941 Lah 
149 : ILR (1941) Lah 383 (F B).] ^ (Vol 14) 1927 
Mad 911 (913) : 50 Mad 897 (DB). 6E- (Vol 22) 1935 
All 364 (365). (Vol 22) 1935 Mad 429 (430) (DB). 
(Miortgage decree against A and B directing A’s proper- 
ty to be sold first and then B’s property — Compromise 
between decree-holder and A that B's property to be 
sold first — B not party to it— Compromise is not adjust- 
ment). 

[See also (Vol 24) 1937 PC 256 (259) ; 64 Ind 
App 302 : ILR (1938) 1 Cal 66 : 31 Sind LR 637 
(P.C.)] 

[3] In the following cases the Courts seem in- 
clined to treat an arrangement affecting the mode 
of realising the decree or the time at which it is to 
be executed as an adjustment. (Vol IH) 1926 Oudh 
385 (387) : 20 Oudh Gas. 26. ^ (Vol 23) 1936 Cal. 518 
(519) (DB) ^ (Vol 22) 1935 All 155 (156) ^ (Vol 29) 
1942 Pat 68 (70) (DB). * (Vol 29) 1942 Rang 56 (57) 
(DB). ^ (Vol 28) 1941 Lah 149 (151, 152) : ILR (1941) 
Lah 383 (FB). ^ (Vol 24) 1937 Cal 236 (237) 
(M). 

[4] Where an agreement touching the manner or 
time of enforceability of a decree is entered into it 
can be recorded under this rule provided it is held 
as an adjustment. (Vol 29) 1942 Pat 68 (70) (DB). 
^ (Vol 24) 1937 Cal 236 (237) (DB). (Vol 16) 
1929 Cal 687 (689) ; 57 Cal 789 (DB) (Vol 23) 
1936 Sind 191 (195) : 30 Sind LR 249. 

[6] A completed contract by which the judgment- 
debtor promises to do something at a future date can 
be accepted by the decree- holder as a legal and im- 
mediate adjustment in satisfaction of his decree. But 
as inchoate agreement which if completed would bar 
the execution of the decree, is not an adjustment. (Vol - 
29) 1942 Rang 56 (57) (DB). ^ (Vol 28) 1941 Lah 349 
(151, 152) : (1941) Lah 383 (FB). (Affirming (Vol 22) 
1935 Lah 589 ; (Vol 18) 1931 Lah 60S overruled) .>F 
(Vol 26) 1939 Sind 343 (346) : ILR (1939) Ear 725 (DB) 
©(Vol 22) 1935 Bom 303 (306) © (Vol 20) 1933 Mad 
28 (30) : 56 Mad 198 (DB) . © (Vol 22) 1935 Lah 589 
(690) (DB). ( (Vol 20) 1933 Lah 732 reversed.) © (Vol 
25) 1938 Bang 202 (203) ; 1938 Rang LR 385 (FB). 
© (Vol 23) 1936 Bom 277 (280) : 60 Bom 729 (DB). © 
(Vol 24) 1937 Nag 217 (220) (DB). * (Vol 24) 1937 Cal 
222 ^24J, © (Vol 23) 1936 Pat 619 (620) ; 15 Pat 
390 (D^). 


[(But see (Vol 12) 1925 Mad 206 {207)©(Vol 17) 
1930 Mad 410 (411) (DB) (Dissented from in (Vol 
20) 1933 Mid 28 : 56 Mad 198). © (Vol 23) 1936 
Sind 191 (1^5} : 30 Sind LR 249 (DB). © (Vol 20) 
1933 Pe?h 53 (55) (DB). © (Vol 9) 1922 All 13 (15) : 
44 All 258 (DB) ] 

[6] An agreement to do certain act in satisfaction 
of the decree is not complete as an adjustment till 
these acts aie done. (Vol 25) ;(1938 Rang 202 (203 1938> 
Rang LR 385 (FB). © (Vol 22) 1935 Lah 973 (973). 
© (Vol 22) 1935 Mad 581 (582) (DB) © (Vol 23) 1936 
Rang 289 (290) (DB), © (Vol 31) 1944 Pat 251 (252). 

[7] The award of arbitrators where disputes in execu- 
tion proceedings are referred to them may amount to 
an adjustment of the decree which can be recorded. 
(Vol 28) 1941 Bom 20 (22) (DB). 

[8] Transfer of decree to one of judgment-debtors is 
not an adjustment. (Vol 25) 1938 Oudh 106 (106) (DB). 
© (Vol 29) 1942 Sind 83 (85) : ILR (1942) Kar 168 
(Merely because the assignee of a decree is the son of 
the defendant and is a benamidar for the defendant, 
the assignment cannot be said to be an adjustment of 
the decree). 

[9] To determine whether a compromise amount- 
ed to an adjustment the executing court should 
decide the compromise as a fact and its effect as 
adjustment upon the decree. (Vol 27) 1940 Oudh 
381 (381) ; 15 Luck 712 (DB). © (Vol 25) 1938 Na^^ 
49 (49). © (Vol 17) 1930 Lah 334 (335) © (Vol 24) 
1937 Oudh 298 (300) (DB). (Adjustment certified 
by Collector.) 

[10] An arrangement amounts to an adjust- 
ment only when it is accepted by the decree-holder, 
(Vol 22) 1935 All 513 (514) © (Vol 24) 1937 Cal 211 
(212) : ILR (1937) 1 Cal 781 (DB). 

[11] An arrangement which binds the decree- 
holder by operation of law irrespective of his con- 
sent cannot be an adjustment. (Vol 24) 1937 Cal 
211 (212) : ILR (1937) 1 Cal 781 (DB). 

[12] An adjustment of a decree pending an ap- 
peal from it is not a ‘pre-decree* arrangement but an 
‘adjustment’ within the meaning of this rule, (Vol 
23 j 1936 Mad 494 (495). 

7. Adjustment in part — [1] A decree may be 
adjusted in part and the judgment-debtor is entitled 
to apply for a oenificate of part satisfaction, (’80) 
5 Cal 448 (449, 450) (DB). © (Vol 22) 1935 Lab 
973 (973). 

[2] Where there is a money decree against two 
or more defendants, an agreement discharging one 
or some only of the judgment-debtors in a money 
decree is an adjustment in part and should be cer- 
tified. (180} 31 Mad 467 (468) (DB). © (Vol 4) 
1917 Pat 433 (434) (DB). © (Vol 20) 1933 Pat 676 
(577) (DB). 

[3] Where a decree has been adjusted in part, it 
can be executed as to the remaining portion. (Vol 
(20) 1933 Bom 100 (101) (DB). 

[4] Prohibition regarding recognition of uncerti- 
fied payment or adjustment applies also to a ca&e 
of partial discharge. (Vol 32) 1945 Mad 80 (81), 

8. Oral adjustment. — [1] Evidence to prove an 
oral adjustment subsequent to the decree is not 
inadmissible by reason of S. 92 of the Evidence Act 
as that section is restricted to dispositive documents 
alone and that a decree is not such an instrument. 
(Vol 30) 1943 Cal 634 (684 636) : ILR (1943) 1 Cal 
196. © (Vol 28} 1941 Lah 149 (151) : ILB (1941) 
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Lah 383 (FBi. (Tol 16) 1929 All 79 (81) ^ (Vol' 
13) 1926 Cal 643 (644) (DB ) ^ (Yol 7) 1020 Nag 
198 (199) : 16 Nag LB 204 (DB). ^ (Vol 181 1931 
Sind 42 (43) : 25 Sind LB 279 (DB). ^ (Yol 23) 
1936 Pat 619 (G20) : 15 Pat 390 (DB). ^ (Yol 22 
1935 Bom 303 (305). 

[See also (Yol 22) 1935 Mad 424 (425)]. 

[But see (Yol 9)1922 All 13 (15, 16) : 44 All 258 
DB) (Per Walab J.l ^ (Yol 14) 1927 Mad 911 (912, 913, 
915). : 50 Mad 897 (DB) ^ (Yol 17) 1930 Mad 673 
(673)3 

9. When and with whom payment or adjust- 
ment should be made. 

[1] An adjustment to "which the decree-holder is 
not a partv cannot be recorded by the executing 
Court. (Yol 28) 1941 Cal 252 (233) (DB). ^ (Yol 26) 
1939 Pat 411, (412 413) : 18 Pat 318 (DB.) 

[2] An assignee of the decree-holder is included 
within the \\ords '‘decree-holder** and he can certify 
a payment even before his transfer is recognised 
under O. 21 B. 16. (’12) 12 Mad L. T. 592 (593) 
(DB). 

[But see (Vol 22) 1935 Nag 230 (234): 31 Nag 
L R. Sup 111 ^ (Vol 24) 1937 Mad 605 (606).] 

[3] The judgment-debtor also can apply to record 
a payment made by him to the transferee. (’12) 14 
Ind Cas 702 (703) (DB) (Mad.)] 

[4] A decree that has been recorded by Court as 
satisfied cannot be attached by any creditor of the 
decree ■ holder alleging the adjustment as collusive. 
(’09) 5 Mad L. T 72. 

[5] The rule does not prevent entering of satis- 
faction of the decree after the attachment, if the pay- 
ment or adjustment bad been made before the 
attachment. (Yol 6) 1919 Mad 198 (199). 

[6] A decree-holder attaching a decree in execution 
of another cannot certify satisfaction of the decree 
by accepting a smaller amount than that payable 
under the decree. (Vol 27 ) 1940 P 0 167 (170, 172): 
ILB (1940) 2 Cal 493 : 67 Ind App 360 : ILB (1940) 
Kar P C 321 (PC), (Certificate-holder under Bengal 
Demands Becovery Act (III of 1913) attaching a 
decree cannot report satisfaction by accepting a 
smaller amount.) 

10. “The decree-holder shall certify.” — [1] 

ib the duty of the decree-holder to report any pay* 
ment or adjustment made- out of Court. (Yol 14) 
1927 Mad 947 (948.) (’80) 2 Mad 216 (218) (DB.) 

* (Yol 13) 1926 Nag 164 (166). (As per O. 21 E. 11.) 

[2] Decree-holder should not be permitted to with- 
draw his petition for recording satisfaction— The 
Court must mate enquiry whether decree was satisfied 
(Vol 6) 1919 Mad 198 (199) [following (Yol B) 1916 
Mad 795.] 

[But see (Yol 29) 1942 Bom 69 (61) ; ILB (1942) 
Bom 132 (DB.)] 

[3] Where a joint decree-holder does not apply 
for and no certification has been entered on his 
behalf the court cannot recognise the adjustment so 
far as he is concerned. (Yol 32) 1945 Nag 95 (97) : 
ILB (1945) Nag 242 (DB.) 

11. Effect of certifying without payment or 
adjustment being made. — [1] Execution on a 
deerp admitted and certified as satisfied cannot be 
applied for cn the ground that the admission was 
due to ccercicn or fraud or the certification was due 


to mistake. (Yol 21) 1934 Nag 143 (144) : 31 Nag 
L B 21. ^ (Vol 7) 1920 Lah 73 (74^ (Mistake) 4* 
(Vol 4) 1917 Low Bur 164 (165). 

12. “The judgment - debtor also may inform 
the Court. ..and apply.” — (1) Judgment - debtor 
paying the amount due out of Court may himself 
inform the court of the payment and apply for the 
certification, (Vol 4) 1917 Mad 409 (410, 411) 
(DB). 

^ [2] The judgment - debtor to apply for recor- 
ding the payment need not wait tiU the decree- 
holder fails to certify. (Yol 27) 1940 All 441 (441) 
‘i* (’02) 12 Mad L Jour 94 (95). 

[3] Judgment - debtor heed not wait till the 
decree is drawn to apply for certificate of satisfac- 
tion. (Yol 11) 1924 Cal 1064 (1065) (DB). 

[4] ^\Tiere such application is resisted by the 
decree - holder the court cannot straightway dismiss 
the application. (Vol 4) 1917 Mad 409 (410, 411) 
(BB). 

[5] The investigation and decision on any question 
upon which the parties may not be agreed must be 
upon such materials as they may legally place before 
the court. (Vol 16) 1929 All 79 (80) * (Vol 6) 1919 All 
303 (304) : 41 All 443 (DB). (Question whether adjust- 
ment was fraudulent.) (Vol 14) 1927 Lah 544 (545) 
^ (Vol 9) 1922 Pat 276 (277, 278) : 1 Pat 644 (DB). 'if 
(Vol 15) 1928 Bang 62 (63) : 5 Bang 833, 

[6] The question whether there was adjustment is a 
question of fact and the question whether it should be 
recorded is a question of law. (’43) ILB (1943) Kar 
83 (84.) (PC) 

[7] An application dismissed for default is no bar to 
a second application and the decree holder can take 
objection open to him in respect of it. (Vol 18) 1931 
Lah 505 (605.) 

[8] A certificate of payment or adjustment should 
be filed in the executing Court. (’13) 25 Mad L. Jour 
586 (589) (DB) * (Yol 22) 1935 Bom 158 (169, 160) : 
59 Bom 345 (DB,) * (Vol 9) 1922 Pat 276 (277) : 1 
Pat 644 (DB.) © (Yol 6) 1919 Sind 92 (92) : 13 
Sind L E 130. 

[9] The fact of payment or adjustment brought to 
the notice of the appellate Court during the pendency 
of an appeal against the decree so adjusted is sufficient 
compliance with this rule. (Yol 16) 1928 Cal 527 
(530) (DB), 4. (*12) 16 Cal. L. Jour 174. 

[But see (’13) 25 Mad L. Jour 586 (589) (DB).] 


[10] Where a decree has been transferred to 
another court for execution, the transferee Court is 
the only Court which has power to enquire into an 
application under this rule by the judgment-debtor. 
(Vol 27) 1940 Bang 236 (238) : 1940 Bang LB 856. 

(Yol 19) 1932 Bom 202 (203) « (*94) 16 All 228 
(231) * (Vol 22) 1936 Bom 303 (304) 


** [11] A Collector to whom a decree is transferred 
for execution under S. 68 is not a “Court whose 
duty it is to execute the decree” within the meaning 
of this rule. (Vol 23) 1936 Bom 277 ( 279) : 60 Bom 
729 ^ (Vol 24) 1937 Nag 217 (219) * (Yol 31) 
1944 Nag 231 (232) : ILB (1944) Nag 746. 


13. “Judgment- debtor,” meaning of. — [1] The 
word “judgment- debtor” includes persons claiming 
through^ him like a transferee of the equity of 
redemption in the suit property from a judgment- 
debtor in a mortgage decree, (’07) 30 Mad 537 (640) 
(DB) (Yol 6) 1919 Mad 368 (359.) 
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[2] A surety for a judgment-debtor can plead an 
uncertified payment or adjustment made by him 
(the surety) with the decree-holder. (Vol 13) 1926 
Sind 105 (106, 107)-: 20 Sind L E 362 © (Vol 15) 
1928 Lah 61 (63.) 

[3] A surety cannot plead an uncertified satisfac- 
tion or adjustment by the judgment-debtor. (Vol 10) 
1923 Cal 313 (313) (DB) ^ (Vol 19) 1932 Cal 729 
(730) : 59 Cal 1354 ^ (Vol 13) 1926 Mad 674 (675) : 49 
Mad 325 

14. Certification, form of. — Certification by decree- 
holder. (1) There is no particular form in which the 
decree-holder is required to certify a payment or 
adjustment. (’40) 21 Pat L T 650 (652) (DB). ^ 
(Vol 3) 1916 Mad 795 (799) * (Vol 11) 1924 Lah 676 
(677) ^ (Vol 24) 1937 Mad 511 (513, 514) (DB.) 

[2] The certification may be done orally. (Vol 4) 
1917 Cal 466 (467) (DB). •f (Vol 4) 1917 Low Bur 
164 (165). 

[3] Certification may be by way of a statement* 
(’40) 21 Pat L Tim 650 (652) (DB). ^ (Vol 11) 1924 
Lah 676 (677) © (Vol 21) 1934 Bom 370 (374) : 58 
Bom 610 (DB). * (Vol 21) 1934 Pat 380 (381) (DB). 
^ (Vol 6) 1919 Mad 123 (125) (DB). * (Vol 8) 1921 
Sind 159 (160) : 16 Sind L E 207 (PB). 

[4] Certification may be by way of admission. 
(Vol 7) 1920 Lab 73 (74) * (Vol 22) 1935 Lah 194 
(196) .*“15 Lah 910. * (Vol 16) 1929 Mad 783 (783), 
4* (Vol 24) 1937* Mad 511 (513, 514) (DB). (Con- 
firming on Letters Patent appeal, (Vol 23) 1936 Mad 
472.) 

[o] An intimition by the decree- holder to the Court 
that the decree is satisfied is also a sufficient certifica- 
tion. (’ll) 35 Bom 516 (523) (DB). (Collector held a 
court.) ^ (Vol 5) 1918 Cal 62 (63) (DB). 

[6] Expression of intention to certify is sufficient 
though the amount of payment is not specified or the 
terms of adjustment are not mentioned which may 
be ascertained by enquiry. (Vol 3) 1916 Mad 795 (799, 
800) (DB.) 

[See however (1900) 2 Bom L K 901 (905) (DB.)] 

[7] Certification must be of money due under the 

decree and not money paid on an independent Con- 
tract. (Vol 26) 1939 All 581 (583. 584.) ^ 

[See however (Vol 16) 1929 Mad 783 (783.)] 

[8] Application by judgment - debtor. — Where 
there is no prayer for the issue of a notice to the 
decree-holder to show cause why the payment or 
adjustment should not be recorded as certified, the 
application is not in order. (Vol 16) 1929 All 674 
(675.) 

[See however (’02) 24 All 85 (89, 90) (DB). 
(Though did not ask for notice, it was in fact served- 
Held, application may be enquired into.)] 

[9] A statement of objection to execution on the 
ground of payment or adjustment filed within 90 days 
of it can be treated as an application under Sub- 
Eule (2). (Vol 11) 1924 All 297 (298) © (Vol 26) 1939 
All 581 (583.) 

[But see (’91) 1891 All W N 11 (11). (Cannot be 
treated so.) * (Vol 22) 1935 Bom 303 (304) •i' (Vol 16) 
1928 Bang 62 (63): 5 Rang 833. * (Vol 25) 1938 Bang 
328 (329) (DB.) f (Vol 17) 1930 Pat 526 (527, 528) ; 9 
Pat 521. (’12) 15 Cal L. Jour 88 (88, 89) * ('12) 24 

Mad L. Jour 88 (89,90) (DB).] 

[10] Contention of payment or 8?itisf?iction cajnnpt be 


set up in pending execution proceedings. (Vol 25) 1938 
Pat 204 (205.) © (Vol 23) 1936 Pat 253 (254.) 

15. Limitation for certification (1) The period 

of limitation for an application by the judgment- 
debtor is 90 days from the time when the payment or 
adjustment was made and the time cannot be extended 
on the allegation of the judgment-debtor that he was 
delayed by the promise of the decree-holder to certify. 
(Vol 2) 1915 Cal 73 (73) (DB.) ^ (12) 16 Cal L. Jour 
174 (177. 178) (DB.) *$> (Vol 10) 1923-Rang 103 (106):11 
Low Bur Buie) 363. (Vol 6) 1919 Upp Bur 26 (27) ; 
3 Upp Bur Eul 169. *5 (Vol 23) 1936 Pat 270 (273) : 
15 Pat:422 (DB.). 

[2] An order granting a time-barred application to 
record satisfaction is not a nullity and is valid till set 
aside. (Vol 4) 1917 Low Bar 164 (165). 

[3] Certification by the decree-holder is not an 
application within the meaning of Art. 181 of the 
Limitation Act and therefore can be made at any time. 
(Vol 27) 1940 Cal 817 (320) : ILE (1940) 2 Cal 41 (DB) 
^ (Vol 27) 1940 -Mad 893 (896) © (’40) 21 Pat L Tim 
650 (652). ^ (Vol 16) 1929 PC 19 (22. 23) : 3 Luck 
684 : 56 Ind App 30 (PC). (Mere form in the nature of 
a petition cannot make it an application within the 
meaning of Art 181 of Limitation Act.) © (Vol 15) 1928 
All 629 (631, 632) : 51 All 237 (PB). 

[4] A certification by the decree-holder is not an 

application to the Court to take some step-in-aid of 
execution, within the meaning of Art. 182, 01. (5) of 
the Limitation Act. (Vol 30) 1943 Pat 7 (9, 10) : 21 
Pat 481 © (Vol 29) 1942 Bom 17 (17, 18) : ILB (1942) 
Bom U DB), [(Vol 1)1914 Bom 288 ; 88 Bom 47, 
Held overruled by (Vol 16) 1929 PC 19 ; 3 Luck 684 : 
56 Ind App 30 (PC)] ; (Vcl 18) 1931 Cal 719 ; 59 

Cal 760 (PB) followed] f (Vol 18) 1931. Cal 719 (726) ; 
59 Cal 760 (PB) (Overruling (Vol 6) 1919 Cal 677 : 
46 Cal 22; (Vol 3) 1916 Cal 366 ; 6 Ind Cas 43 ; 10 Cal 
L Jour 467 ; 20 Oal 696 and 12 Cal 608) fP (Vol 17) 
1930 Bang 64 (65) * (Vol 19) 1932 Oudh 148 (151) : 
7 Luck 590 (FB).3'(yol 20) 1933 All 364 (365. 366) : 55 
All 393. ® (Vol 23) 1936 Mad 118 (119) : 59 Mad 424. 

[But see (Vol 12) 1925 Bang 26 (27) : 2 Bang 
393) •P (Vol 6) 1919 Low Bur 117 (118) : 10 Low Bur 
Buie 34.] 

[5] When certain alleged payment or adjustment has 

not been certified or recorded under this rule the 
executing Court must refuse to recognise such pay- 
ment or adjustment and the defect cannot be cured by 
the decree-holder subsequently certifying the payment 
or adjustment. (Vol 15) 1928 All 629 (632) : 51 All 237 
(PB). ^ (Vol 21) 1934 All 534 (535) : 56 All 921 

(DB). 

[See also A. I. R. commentaries on the Limitation 
Act, 2nd (1942) Edn , Notes on Art 174, Art. 181 Note 
18 and Art. 182 Note 124.] 

16. “Shall record the same.” — [1] The Court has 
no power to enquire into the truth of the statement of 
the decree-holder regarding the payment or adjust- 
ment but must record it according to it. (Vol 18) 1931 
Bang 332 (333). ^ (Vol 20) 1933 Mad 523 (524). * (Vol 
21) 1934 Nag 143 (144) : 31 Nag LB 21.>J'{Vol 7) 1920 
Lah 73 (74). ^ (Vol 5) 1918 Oudh 460 (461) : 21 Oudh 
Cas 161 ^ (Vol 12) 1925 Pat 822 (823) (DB). ^ (Vol 
25) 1938 All 116 (118). 

[See however (Vol 23) 1936 Mad 468 (468).] 

[2] The legality of the adjustment must be decided 
by the Court before recording it. (Vol 29) • 1942 Bom 
69 (60) : ILB (1942) Bom 132 (DB). 

[3] Where some of the judgment-debtors dire mipprs, 
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tlie Court is bound to satisfy itself that the oompromise 
is for the benefit of the minors. (Vol 29) 1942 Bom 59 
(60) : IliR 1942 Bom 132 (DB). 

[4] The judgment' debtor will be entitled to show 
when an application for execution is made that no such 
payment or adjustment was made or that it did not 
operate to extend the period of limitation. (Vol 5) 1918 
Oudh 460 (462) : 21 Oudh Cas 161. 

[6] Where the judgment-debtor pleads adjustment 
the failure of decree- holder to appear and oppose does 
not compel the Court to record satisfaction without 
proof (Vol 15) 1928 Rang 185 (186) : 6 Rang 218. 

[6] Recording of satisfaction does not make the 
drawing a fresh or amended decree necessary. (Vol 
28) 1941 Bom 20 (22) (DB). •SB (Vol 12) 1925 Oudh 
156 (137) * (Vol 12) 1925 Nag 49 (49) : 20 Nag LE 122. 

[7] There is no special form for recording satisfac- 
tion. (Vol 28) 1941 Bom 20 (22) (DB). 

[8] Sub-rule (3) does not require both certification 
and recording of payments. Where the Court fails to 
record the judgment-debtor does not lose his protection 
merely because the Court fails to perform the duty to 
make the record. (Vol 2) 1915 Cal 744 (745) (D.B). 
* (Volifl4) 1927 Mad 155 (155. 156) * (Vol 12) 1925 
Mad 230 (231) * (Vol 6) 1919 Pat 290 (291).'^(Vol 25) 
1958 All 116 (118) ^ (Vol 24) 1937 Rang 507 (507) 
(DB) * (Vol 27) 1940 Mad 893 (896). (If the decree- 
holder has really certified at one stage, the judgment- 
debtor is entitled to take advantage of it and request 
the Court to record satisfaction to that extent). 

[But see (Vol 29) 1942 Bom 59 (61) : IDR (1942) 
Bom 132 (DB).] 

[9] The court can act under its inherent powers and 
vacate an order brought about by the fraud of one 
party upon another. (Vol 2) 1915 Mad 281 (282) (DB). 

[10] The inherent powers can be invoked only when 
there is prejudice to one of the parties. (Vol 7) 1920 
Pat 750 (751) : 5 Pat L Jour 379 (DB). 

[11] Noting of satisfaction on the register of the 
Civil suit on report from Collector to whom the decree 
was sent for executing does not amount to recording. 
(Vol 31) 1944 Nag 231 (232) : ILR (1944) Nag. 746. 

17. Notice. — [1] Notice of -proceedings under Sub- 
Rule 1 to judgment-debtor -is not necessary. (Vol 5) 

1918 Oudh 460 (461) : 21 Oudh Gas 161. * (Vol 6) 

1919 Pat 136 (137) : 4 Pat L Jour 159. 

[2] Where the judgment-debtor applies for recording 
satisfaction notice to the decree- holder is indis- 
pensable. (Vol 10) 1923 Nag 20 (20) © (Vol 31) 1944 
Pat 251 (252) * (Vol 31) 1944 Nag 231 (232) : ILR 
(1944) Nag 746. 

[3] An order allowing a certification without not ice 

to the decree-holder is bad in law. An application will 
lie to set aside order passed without notice to decree- 
holder. (Vol 17) 1930 Lah 113 (114) * (>97-01) 2 Dpp 
Bur Rule 254. / ^ 

18. Uncertified payment or adjustment not to 
be recognised by Court executing the decree. — [1] 
Prohibition in sub-rule (3) is limited to a “Court execu- 
ting the decree” and will not extend to a Court, which 
is not executing the decree, when dealing with such 
matter. (Vol 30) 1943 Bom 246 (248) ; ILR (1943) 
Bom 282. * (Vol 29) 1942 Mad 597 (698) ; ILR (1943) 
Mad 138 (DB). * (Vol 5) 1918 Bom 105 (106) : 43 
Bom 240 ® (Vol 10) 1923 Rang 44 (44). * (Vol 22) 
1935 Pat 385 (390) : 14 -Pat 488 (DB.) 

[2] The object of the prohibition fs to make the 


judgment-debtor careful in getting his payment 
recorded. (’95) 17 All 42 (45.) 

[3] The prohibition prevents false claims of pay- 
ments by the judgment -debtor being p resented to the 
Court. (Vol 28) 1941 Bom 302 (302) : ILR (1941) Bom 
596 (PB.) 

[4] Whe^e the liability of the judgment-debtor 
under a decree is only conditional one, the decree- 
holder can prove on taking out execution that the 
condition has been complied with and sub-rule (3) has 
no application to such a case. (Vol 13) 1926 Lih 641 
(642). 4* (Vol 15) 1928 Lah 816 (816) (DB.) 

[Ses however (Vol 25) 1938 Pat 465 (4C6) : 17 
Pat 128.] 

19. Court acting undsr Order 21 Rule 16.— (1) A 
judgment-debtor debarred from pleading satisfaction 
under this rule cannot plead the same while opposing 
an application for recognition by an assignee decree- 
holder. (Vol 30) 1943 P C 66 (68) : 70 Ind App 50 : 
ILR (1943) Kar (PC) 77 : ILR (1944) Mad 1 (PC) [ 
(Vol 10) 1923 Bom 404: 47 Bom 643 overruled.] ^ 
(Vol 28) 1941 Bom 302 (303). ILR (1941) Bom 596 
(FB). C(Vol 11) 1924 Bom 394 ; (Vol 10) 1923 Bom 
404 : 47 Bom 613 overruled.] (Vol 19) 1932 Mad 372 
(374) : 55 Mad 720 (FB). [Following (Vol 17) 1930 Mad 
429 and (Vol 7) 1920 Mad 416.] * (Vol 32) 1945 Bom 
542 (543) (DB.) 

19a. Court dealing with application under 
Order 21 Rules 90,95. 97 and 98.-[l] Court dealing 
with an application under O. 21 R. 90 is not an 
executing Coart and therefo re cannot record satisfac- 
tion. (Vol 16) 1929 -Lah 886 (887.) * -(Vol 8) 1921 

Pat 107 (108) : 6 Pat L Jour. 253 (DB.) * (Vol 16) 
1929 Pat 400 (400) (DB.) 

[2] Proceedings under O. 21 Rr. 95, 97, 98 are not 
execution proceedings and the Court can recognise 
uncertified adjustments while dealing with them. (Vol 
17) 1930 Bom 375 (377) : 54 Bom -479 (DB.) f (Vol 
32) 1945 Mad 1 (1, 2, 3): ILR (1945) Mad 348. 

20. Suit by judgment-debtor based upon an un- 
certified-payment or adjustment. — [1] A suit based 
upon an uncertified payment or adjustment is not 
barred. (Vol 30) 1943 Bom 246 (248) : ILR (1943) 
Bom 382. ^ (Vol 7) 1920 Nag 265 (265) * (»98) 25 
Cal 718 (722, 724). 

[See also (Vol 30) 1943 Bom 246 (248) ; ILR 
(1943) Bom 382. (A surety for judgment-debtor can 
rely upon such adjustment insult by surety ) (’35) 

157 Ind Cas 26 (28) (Rang.) 

21. Suit by decree-holder based on uncertified 
payment or adjustment. — (1) Uncertified adjust- 
ment of decree can be proved in a suit based upon a 
bond executed in satisfaction of a decree. (*85) 7 All 
124 (129, 130) (DB). ^ (’92) 16 Bom 589 (-512) (DB.) 
«.(’01) 26 Bom 252 (262) (DB ) * (1900) 10 Mad L 
Jour 213 (214.) * (Vol 24) 1937 Nag 217 (219) (DB.) 

[2] In a suit under 0. 21 R. 63 to raise the plea 
that property attached had been transferred in satisfac- 
tion of a decree the transfer need not have been 
certified. (’91) 13 All 339 (342.) 

22. Effect of fraud. — [1] Where satisfaction of 
decree is not reported by the decree-holder who takes 
out execution and fraudulently omits to state in the 
application the payments or adjustments as required 
by 0. 21 R 11 (e) the judgment-debtor is not entitled 
to ask for an investigation of the question under S. 47. 
(Vol 6) 1919 Lah 13 (14) : 1919 Pun Re No. 135. * 
(Vol 10) 1923 Rang 103 (105) : 11 Low Bur Rule 363 
(DB.) ^ (Vol 12) 1925 Bom 309 (309, 310) ; 49 Bonq 
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548 (PB) ^ {Vol 3) 1916 Bom 217 : 40 Bom 333 
34 Bom 575 overruled.) (Vol 10) 1923 Cal 342 (343) : 
50 Cal 468 (DB) ^ (Vol 15) 1928 Cal 527 (529, 530) 
(DB) >S& (’ll) 36 Mad 357(359. 361) (DB) ^ (Vol 15) 
1928 Oadh 195 (198) : 3 Luck 170 (FB.) (Vol 7) 

1920 Pat 833 (835): 5 Pat L Jour 70 (DB.) (Vol 8) 

1921 Pat 135 (137, 138) : 6 Pat L Jour 337 (DB.) 
(’97-01) 2 Upp Bur Rule 256.]'J'(Vol 12) 1925 >Sind 140 
(142) : 18 Sind L R 51 (DB). © (Vol 8) 1921 Sind 10 
(11) : 15 Sind L R 77 (DB.) ® (Vol 22) 1935 Mad 
257 (257) (DB.). 

[2] Suit for possession of property sold under a 
decree of which satisfaction out of Court has not been 
certified cannot be resisted on the plea of such satis- 
faction irrespective of the question ^whether there was 
fraud or no. (Vol 32) 1945 Mad 161 (164) : ILR (1945) 
Mad 827 (FB.) (21 Mad 356 and other similar deci- 
sions overruled.) 

23. Effect on limitation. — [1] The executing court 
cannot recognise an uncertified payment or adjust- 
ment for any purpose whatever under the present rule. 
(Vol'iSO) 1943 Pat 7 (9) : 21 Pat 481 (DB.) ^ |Vol 27) 
1940 Pat 694 (595) ^ (’12) 16 Cal W N 396 (397) 
(DB.) ^ (Vol 5) 1918 Cal 977 (978) : 45 Cal 630 
(DB.) 

[2] An application for execution presented more 
than three years after the decree or after the last 
starting point of limitation, containing a statement as 
to part payment is a sufficient certificate. (Vol 6) 1918 
Mad 620 (621. 622) : 41 Mad 251 (DB.) * (Vol 22) 
1935 Mad 922 (923) ^ (Vol 12) 1925 Cal 1012 (1013) 
1014) : 54 Cal 143 (DB.) ^ (Vol 8) 1921 Bom 411 
(412) ; 45 Bom 91 (DB.) ^ (Vol 11) 1924 Lah 676 
(677) ^ (Vol 30) 1943 Pat 7 (10) : 21 Pat 481 (DB.) * 

Vol 27) 1940 Pat 694 (594) ^ (Vol 6) 1919 Pat 136 
137) : 4 Pat L Jour 159 (DB.) ^ (Vol 17) 1930 Rang 
329 (331) : 8 Rang 310 (Vol 12) 1925 Rang 26 (27) : 
2 Rang 393. (Vol 23) 1936 Nag 281 (282) : ILR 
(1937) Nag 106 ^ (Vol 18) 1931 Smd 28 (30) : 25 Sind 
L R 360. (Vol 6) 1919 Bind 70 (75) : 13 Sind L R 
37 (FB.) (Vol 15) 1928 All 629 (631, 632) : 51 All 
237 (FB). 

[3] To recognise a payment stated in an applica- 
tion filed after 3 years from the decree or the last 
starting point of limitation the payi^ent should have 
been actually made and it should have complied 
with the requirements of S. 20 of Limitation Act. (Vol 
30) 1943 Pat 7 (10) : 21 Pat 481 (DB.) . 

[But see (Vol 11) 1924 Oudh 392 (392).] 

24. Operation as estoppel. — [1] The general law 
of estoppel cannot be allowed to override the special 
law contained in the Sub-rule (3). Therefore the 
executing court cannot enquire into the fact of payment 
or adjustment not certified or recorded within time. 

( ’10) 34 Bom 575 (578) ^ (Vol 1) 1914 Cal 253 (254) 
(DB.)«« (1912) 15 Cal L Jour 451 (452) (DB.) (Vol 12) 
1925 Sind 140 (142) : 18 Sind L B 51 (DB). 

25. Remedies of the judgment-debtor — [1] 
Where in spite of an uncertified satisfaction of the 
decree, the decree-holder takes out execution a suit to 
declare the decree as satisfied and therefore incapable 
of execution does not lie. (Vol 22) I935^ang 225 
(226) * (Vol 4) 1917 Mad 177 (177) (DB). * (’94) 21 
Cal 437 (445, 449, 460) (FB). ^ (’04) 31 Cal 480 (485) 
(SB). * (’92) 15 Mad 302 (302, 303) (DB). ^ (Vol 9) 

1922 Lah 428 (431) : 3 Lah 319 (FB). (Overruling 
1910 Pun Re No. 16 and 1913 Pun L. R. No. 330). 
^ (Vol 1) 1914 Low Bur 267 (268):7 Low Bur Rule 367 
(DB). 


[2] A separate suit to set aside a sale in execution 
of a decree which has been satisfied out of Court but 
not recorded as satisfied will not lie. (*92) 19 Cal 683 
(688, 689) : 19 Ind App 166 (PC). 

26. Suit for damages.— [1] Money paid out of Court 
but not certified can be recovered by way of damages 
where the decree is executed. (Vol 30) 1943 Pesh 13 
(15) 1- (Vol 26) 1939 Mad 499 (500) ^ (’08) 30 All 464 
(466) (DB). ij. (’81) 3 All 538 (540) (DB). *5 (Vol 10) 
1923 Bom 253 (253) (DB). ^ (’99) 23 Bom 394 (396) 
(DB). ^ (’12) 16 Cal L. Jour 174 (179) ^ (’ll) 11 Ind 
Cas 1 (1, 2) (Cal) >3E< (Vol 4) 1917 Lah 90 (91). * (’85) 
8 Mad 277 (283) (FB). ^ (’82) 5 Mad 397 (400) (FB). 
(Overruling 3 Mad H C R 188) © (Vol 13) 1926 Oudh 
482 (483) * (Vol 16) 1929 Rang 269 (270) : 7 Rang 
310 (Vol 15) 1928 Rang 316 (316) : 6 Rang 573. •S 
(Vol 26) 1939 Pat 166 (157). 

[2] A suit to recover money paid out of Court where 
the decree -holder recovers the amount due under the 
decree by executing it relates to a contract which is 
independent of the enquiry in suit and the execution 
proceedings and therefore is not barred byS. 47. (’82) 5 
Mad 397 (400) (FB). 

[3] The cause of action for a suit to recover as 
damages money paid out of Court arises only when 
damage is actually sustained, the money being recover- 
ed a second time. (Vol 20) 1933 All 611 (612) * (Vol 
26) 1939 Pat 166 (157) ii< (Vol 10) 1923 Nag 219 (222) 
(DB). ^ (’10) 7 Mad L. T. 351 (352) ^ (*06) 16 Mad 
L. Jour 54 (55, 56). 

[But see (’07) 30 Mad 545 (546) © (Vol 6) 1919 Mad 
773 (775) (DB). (Filing of execution petition gives a 
cause of action.) ^ (Vol 22) 1935 Pat 65 (66). * (’98) 
21 Mad 410 (410) (Vol 30) 1943 Pesh 13 (15).] 

[4] Mere failure to certify payment made out of 
Court does not give a cause of action for a suit for 
damages. (Vol 26) 1939 All 495 (496) ^ (Vol 22) 1935 
Mad 9^61 (964) This case is reversed on another point 
in (Vol 25) 1938 Mad 493. 

[5] Assignee of decree which has been satisfied out 
of CDurt but not certified need not return the money 
realised by him in execution even though he had 
knowledge of the satisfaction of the decree. (Vol 6) 
1919 Mad 424 (426) ; 42 Mad 338. 

[6] Dismissal of an application under sub^rule (2) 

on merits operates as res- judicata upon a subsequent 
suit to recover money alleged to have been paid twice. 
(*95) 18 Mad 26 (27) (DB), (1907-09) Upp Bur Rul 

C.P.C. 31. (Suit to set aside order entering satisfac- 
tion of decree, on ground of mistake was held main* 
tainable.) 

[7] Suit to set aside order entering satisfaction of 
decree on ground of mistake was held maintainable, 
(’35) 39 Cal WN 966 (969). 

[8] Application for execution by decree-holder 
along with application to set aside order entering satis- 
faction wa.s held maintainable. (Vol 7) 1920 Cal 543 
(644). 

27. Restitution of uncertified payment on revet* 

sal of decree in appeal [1] An uncertified payment 

made pending appeal can be recovered when the decree 
is reversed in appeal. (’87) 11 Bom 724 (726) (DB), 
® (Vol 26) 1939 Mad 176 (176) (DB). 

28. Criminal proceedings. — [1] Where a Criminal 
Court is investigating a charge under S. 210 of the 
Penal Code of fraudulently executing a decree 3ub- 
rule (3) does not apply, (’86) 10 Bom 288 (299) (DB), 
(Case under Amending Act XII of 1879 : see Note 22.) 
© (’89) 16 Cal 126 (127) (DB) (Do). * (’86) 9 Mad 101 
(XOl) (Do.) 


132. A.M: 
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COURTS EXECUTING DECREES 

3 . Wliere immoveable property forms one estate or tenure situate within the local limits of 
Ijands situate in more jurisdiction of two or more Courts, any one of such Courts may attach and 
than one jurisdiction, |j ]20 entire estate or tenure. 

[See Ss, 38 to 46] 

Objects and Reasons. 

“The Committee have inserted this rule to provide for cases, which they are told are not uncommon, of an 
estate being situated within the jurisdiction ^of two or more Courts, There are decisions on this point but 
they are not harmonious, and the Committee think it well to determine the law definitely.'* — S. C, R, 

1 . Where a decree has been passed in a suit of which the value as set forth in the plaint did 
not exceed two thousand rupees and which as regards its subject-matter, is not 
Transfer to Court of expected by the law f or the time being in force from the cognizance of either 
Small Causes. ^ Presidency or Provincial Court of Small Causes, and the Court which 

passed it wishes it to be executed in Calcutta, Madras ^ [or Bombay], such Court may send to the 
Court of Small Causes in Calcutta, Madras^ [or Bombay], as the ease may be, the copies and 
certificates mentioned in rule 6 ; and such Court of Small Causes shall thereupon execute the decree 
as if it had been passed by itself. 

[882-S. 223, para 5; 1877-8. 223, para 5.] 
a. Substituted by A. O, for “Bombay or Rangoon.** 


0. 21 H. 2 {cmtd,) 

[2] The suh-rule does not prohibit the executing 

Court from holding an enquiry under S. 476 of the 
Oriminal P. Code with a view to file a complaint 
against the decree-holder for an offence under S. 210, 
Penal Code. (Vol 18) 1931 Rang 148 (150) : 9 Rang 
104. (*82) 4 Mad 325 (327) (DB). 

[3] Where the Court dismisses an application for 
execntion on the ground that the decree has been 
satisfied by a payment out of Court, the decree-holder 
is not guilty of an offence under S. 210, Penal Code. 
(*96) 23 Cal 971 (975) (DB). 

29. Appeal and revision. — [1] An order recording 
or rising to record satisfaction under Sab rule (2) is 
appealable. (’89) 1889 All W N 95 (96) (DB). * (*94) 
16 All 129 (129, 130). * (’87) 11 Bom 67 (58, 59) (DB) 

* (’03) 7 Cal WN 172 (174) (DB) * (’91) 14 Mad 99 
(100) (DB) * (Vol 4) 1917 Low Bur 164 (165) ^ (Vol 
26) 1939 Bom 255 (256) ® (Vol 5) 1918 Cal 551 (552) 
(DB). 

[2] Order refusing to set aside dismissal of an ap- 
plication is not appealable. (*97) 2 Dpp Bur Bui 254 

* (Vol 18) 1931 Lab 505 (505) * (Vol 7) 1920 Cal 
914 (915) (DB). 

[3] Order refusing to review an order rejecting an 
application is not appealable. (Vol 14) 1927 Lah 809 
(810). 

[4] Order directing execution to proceed in spite of 
decree-holder certifying payment out of Court is revis- 
able. (Vol 18) 1931 Rang 332 (333). 

[5] Order declining to execute on the ground that 
decree has been satisfied by an uncertified payment is 
open to revision. (Vol 22) 1935 Rang 481 (481). 

ORDER 21 RULE 3 Note 1. 

[1] The only case in which a court is entitled to 
sell Immovable property beyond the local limits of its 
jurisdiction is that provided in 0. 21 R. 3. (Vol 10) 
1928 Cal 619 (621). 

[2] See also the following cases decided before this 

rule was enacted holding that property situate within 
territorial jurisdiction of two or more courts could be 
sold by any one of them. (1886) 12 Cal 307 (312) 
(DB). (1883) 12 Cal L.R. 404 (406) (DB). (1875) 23 
8li1illW»8,l54 (155)(DR), ^ 


ORDER 21 RULE 4 Note 1. 

[1] 0. 21, B. 4 applies equally to decrees of foreign 
courts. (Vol 5) 1918 Mad 645 (647). 

[2] Small Cause Court cannot execute High Court 
decree on plaint valued at over Rs. 2,000 though sub- 
ject-matter is not excepted from cognizance lof Small 
Cause Courts. (Vol 30) 1943 Mad 271 (272). 

[3] Where a decree is transferred for execution 
under 0. 21, B. 4, to a Small Cause Court the trans- 
feree Court is not entitled to question the validity of the 
order of transfer. (1936) 165 Ind Cas 625 (626) (Cal) . 

[4] Decree transmitted for* execution does not 
become decree of Court to which it is transmitted. 
(Vol 5) 1918 Mad 645 (647). 

ORDER 21 RULE 5 Note 1, 

[1] Where District Munsiff transmitted his decree 
directly to the Sub-Judge of the same district for exe- 
cution, held, that the transfer did not contravene the 
provisions of 0. 21 R. 5, (1892) 15 Mad 345 (346, 
347) (DB).*(Vol 23) 1936 Cal 571 (572). 

[2] Decree has io be sent to the District Court under 
0. 21, R. 6 only for transmission. (Vol 27) 1940 Mad 
214 (214) (DB). 

[3] Decree sent direct to another court instead of 
through District Court — Procedure is merely irregular 
— Irregularity must be deemed to have been waived if 
no objection is taken for long time. (Vol 83) 1946 
Pat 301 1304) ; 25 Pat 50 [(Vol 6) 1919 Pat 324 : 4 Pat 
L, Jour. 49 held overruled by (Vol 15) 1928 P. C. 162 
55 Ind App 227 ; 3 Luck 314 (PC).] 

•38 [ (Vol 80) 1943 Lah 129 (135) (Vol 27) 1940 
Lah 394, reversed.) ] (Vol 24) 1937 Lah 174 (175) * 
(Vol 23) 1936 Lah 891 (894). * (Vol 23) 1936 Lah 765 
/765). 

[But see (Vol 1) 1914 Cal 786 (786) (DB) * (1895) 
22 Cal 764 (766) (DB). «« (Vol 20) 1933 Lah 839 (840 
841) * (Vol 8) 1921 Pat 152 (156) 6 Pat L. Jour 304 
[DB]. 

[4] Decree sent to District Court for transmission - 
Order of transfer takes effect fr^m date on which it is 
passed, (Vol 27) 1940 Mad 214 (214). 

[5] Order of District Court transferring a decree for 

signed by Shenst^dar *‘by ordey** pf thf 
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8, Where the Court to which a decree is to be sent for execution is situate within the same 
district as the Court which passed such decree, such Court shall send the same 
Mode of transfer. directly to the former Court. But, where the Court to which the decree is to 
be sent for execution is situate in a different district, the Court which passed it 
shall send it to the District Court of the district in which the decree is to be executed. 


[X882-S. 223, para 6; 1877-S. 223.] 

PROVINCIAL AMENDMENTS 

Allahabad 

For the word “district,” where it occurs after the words “same” and “differeaf* read “Province.** 

Bombay 

Same as that of Allahabad. [9-8-1940.] 

Lahore 

In the last sentence after the words “the District Court*’ and before the words “of the district** insert Jlhe 
words *‘or the Court of any Judge having jurisdiction in the place where the decree is to be executed to whom 
power to receive plaints hias been delegated by the District Judge.” [23-3-1933,] 

Oudh 

Same as that of Allahabad. 


Procedure where Court 
desires that its own 
decree shall be execu- 
ted by another Court. 


6 . The Court sending a decree for execution shall send — 


(a) a copy of the decree ; 


0. 21 R. 5 (contd.) 

District Judge, is a valid endorsement (1910) 7 Mad L 
Tim 132 (132) (DB). 

[6] Decree papers should be handed over to Judg- 
ment-creditor on his applying for same unless he is a 
person not fit to be trusted with such papers. (Vol 20) 
1933 Bind 343 (344) ; 27 Sind L. R. 312. 

, [7] Transferee Court can entertain execution appli- 
cation even though copy of decree has not been received 
by it. (Vol 20) 1933 Mad 627 (627, 628) ; 50 Mad 692 
(DB). 

ORDER* 21 RULE 6 Note 1. 

[1] Certificate wrong - Court to which decree is 
transferred should construe the decree itself and 
proceed - It need not get the certificate amended by the 
Court transferring the decree. (Vol 12) 1925 Pat 807 
(809, 810) : 4 Pat 440 (DB). 

[2] Order of transfer of decree for execution passed- 
Transferee Court can entertain application tor execu- 
tion even before receipt of necessary papers. (Vol 33) 
1946 Mad 169 (169). * (1912) 35 Mad 588 (590, 591). 

[But see (Vol 16) 1928 Mad 496 (497).] 

[3] The executing court cannot proceed with the 
application for execution in the absence of the docu- 
ments referred to in 0. 21, r. 6 (b) and (c). when there 
is nothing to show that the decree-holder made any 
efforts to obtain the necessary certificates. (Vol 30) 
1943 Pesh 67 (69). 

[4] Second a^lication to the court to which decree has 
been transferred for execution is not necessary if decree 
holder has already made an application in the Court 
which passed the decree. (Vol. 11) 1924 Pat 120 
(121) : 2 Pat 909 (DB). 

[6] Omission to send certificate does not affect juris- 
diction of court to entertain application for execution. 
(Vol. 18) 1931 Cal 649 (649) (Vol. 32) 1946 Cal 
141 (142). 

[6] Number of case and names of judgment-debtors 
not correctly given in certificate of non-satisfaction - 
it is mere irregularity and does not affect jurisdiction 
of Court to which decree is transferred to ex^ute it. 
iVol. 26) 1938 Pat 513 (513, 514) (DB). 


[7] It is not necessary to transfer the decree wheio 
two Courts are presided over by the same Judge* 
(Vol. 15) 1928 Kang 15 (l6) : 5 Kang 613. 

[8] Small Cause court decree passed by Munsif 
exerci&iog Small Cause court powers - Application for 
cxeeutiou to the Munsif with afddavit addressed to 
Small Cause Court - R, 6 is in effect complied with - 
Execution by the Court is in capacity of Munsif and 
appeal from his order lies to Subordinate Judge. 
(Vol. 14) 1927 Cal 782 (783) (DB). 

[9] The meaning of the words “a copy of any order 
fof the execution of the decree” in cl. (c) is a copy of 
any “subsisting” order, and not a copy of an order for 
execution In the previous execution application. (1889) 
13 Bom 371 (373) (DB). 

[10] Before ordering transfer the court should order 
notices to issue on the judgment- debtors so that they 
may have an opportunity of showing cause* 

[But see (Vol 22) 1935 Cal 268 (270).®(Vol. 26) 1939 
Bom 258 (260)'5&(Vol. 30) 1943 Pesh 87 (88)DB, it is not 
necessary to issue notice to the judgment-debtors in 
the transfer proceedings and the omission to do so does 
not vitiate those proceedings.] 

ORDER 21 RULE 7 Note 1, 

[IJ Executing Court cannot question jurisdiction of 
court passing decree. (Vol. 24) 1937 Bom 19 (22) (DB). 
[Overruling (Vol. 18) 1931 Bom 295 (296) (Vol. 1) 
1914 Bom 27 (27) ; 38 Bom 194 (DB). * (Vol. 19) 1932 
Lah 601 (601). ^ (Vol 6) 1919 Lah 294 (295) r 1919 
Pun He No. 22. * (Vol/ 18) 1931 Pat 27 (29, 30) : 9 
Pat 829 (DB). * (Vol. 18) 1931 Bang 252 (259) ; 9 
Rang 480 (FB), 

[Overruling (Vol 17) 1930 Rang 337 ; 8 Rang 544 
* (Vol 3) 1916 Upp Bur 1 (2) ; (1916) 2 Upp Bur Buie 
119. 

[But see (Vol 30) 1943 Bom 404 (405, 406) : 
I. li. E. (1943) Bom 665. (Decree passed without 
jurisdiction is a nullity and the executing court, whe- 
ther it is the Court; which passed the decree or Is a court 
to which decree has been transferred for execution 
can go into the question of jurisdiction) ] 

[But see ® (Vol 20) 1933 Nag 211 (2J2, 213) (pB).. 
Executing Court can 'refuse execution U deei^ee it 
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ib) a certificate setting fortli that satisfaction of the decree lias not been obtained by 
execution within the jurisdiction of the ’Court by which it was passed, or where 
the decree has been executed in part, the extent to which satisfaction has been 
obtained and what part of the decree remains unsatisfied ; and 

(c) a copy of any order for the execution of the decree, or, if no such order has been 
made, a certificate to that effect. 

[1882-S. 224 ; 1877-S. 224 ; 1859-S. 286] 

PROVINCIAL AMENDMENTS 

Allahabad 

Bale 6 shall be re-numbered as 6 (1) and add the following sub-rule (2) : 

“ (2) Such copies and certificates may, at the request of the decree-holder, be handed over to him or to 
such person as he appoints, in a sealed cover to be taken to the Court to which they are to be sent,** 

N.-W.F.P. 

Bead Buie 6 as Buie 6 (1) and add the following sub-rule (2) : 

(2) Such copies and certificates may, at the request of the decree-holder, be handed over to him or to 
such person as he appoints, in a sealed cover to be taken to the Court to which they are to be sent.” 

Oudh 

To Buie 6, add the following .as sub-rule (2) and re-numher 6 as 6 (1) : 

'*(2) Such copies and certificates may, at the request of the decree-holder, be handed over to him or to 
such person as he appoints, in a sealed cover to be taken to the Court to which they are to be sent.’* 

Patna 

Insert the following words after the word “decree** in clause (a) : 

**And a copy of the suit register relating to the suit in which the decree was passed and a memo- 
randum showing the costs allowed to the decree-holder subsequent to the passing of the decree.” 


0. 21 K. 7 {contd*) 

passed without jurisdiction— But want of jurisdiofion 
must be patent) ] 

[2] Decree against dead person - Court to whom 
decree is transferred can also refuse to execute decree 
being nullity. {Vol 21) 1934 Lab 117 (118) * (Vol 5) 
1918 All 226 (227) ; 40 All 423 (DB). 

See Also ^ (Vol 19) 1932 Mad 7 (8) If a decree is 
apparently a nullity so that without going behind it 
executing court can see fro a its face that it is void, 
the executing court is not bound to execute it. 

[3] General powers of Court to which decree is 
transferred for execution are same as those of Court 
that passed the decree. (Vol 21) 1934 Lab 652 (657) 

[4] If Br. 6 and 7 of 0. 21 be read together and in 
the light of defining section Viz. S. 2, it is clear that 
B, 7 dispensing ,with further proof of jurisdiction 
that the certificate of the transmitting court applies 
to decrees of British Court and not to foreign court. 
(Yol 3) 1916 Bom 307 (308) : 40 Bom 551 (DB) Per 
Batchelor, J.) 

>g&.(1913) 14 Mad L. Tim 96 (109) (DB). 

[51 British Indian ' Court competent to execute 
foreign:, decree can enquire jurisdiction of court 
passing decree' (Vol 2) 1915 Mad 486 (489): 39 Mad 
24 (FB). 


ORDER 21 RULE 8 Note 1. 

[1]^ The decree under 0. 21, B. 5.has to be sent to 
the District Court for mere transmission to the trans- 
feree Court, and therefore no application for execution 
lies to the District Court. 0. 21, B. 8 does not apply 
to such a case as under that rule the decree is trans- 
ferred to District Court for e^cecuiion which the District 
Qeurt may tcansfer- to^-anothfer court. (Vol 27) 1940 Mad 
2144214)4111^ ^ 


[2] Order under S. 226 (now 0. 21, B. 8) trans- 
ferring a decree to another Subordinate Court need not 
bear the signature of the District Judge himself. The 
absence of his signature does not vitiate the proeeed- 

provided the order is issued under his authority. 
(1896) 23 Cal 480 (482) (DB). 

[3] A court subordinate to the District Court has no 
power to transfer execution to another court. (Vol 20) 
1933 Lab 839 (841). 

[4] “Court of competent jurisdiction” refers to 
toitorial competence. (Vol 5) 1918 Mad 17 (17) 

[But see ^ (Vol 21) 1934 Mad 573 (574, 575) (DB) 
(Per Jackson. J. — The words ‘competent jurisdiction* 
in 0. 21, E. 8, do not necessarily refer to territorial 
jurisdiction, but mean ‘competent to sell in execu- 
tion.*) ] 


ORDER 21, RULE 9, Note 1. 

W Oecree passed by Small Cause Court transferred 
to High Court for execution — High Court cannot make 
instalments. (Vol 21) 1934 Bang 197 


ORDER 21 , Rule lo. 

Synopsis. 

1 . Scope of the Rule 

2. Application for execution. 

3. Successive applications for execution. 

4. Who can apply for execution. 

5. Time of presentation. 

Note 1. Scope of the Rule 

[Ij-Mode of execution-Proceduce-Substantive 
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7. The Court to which a decree is so sent shall cause such copies and certificates to he filed, 
Court receiving copies 'without any further proof of the decree or order for execution, or of the copies 
of decree, etc., to file thereof, unless the Coui't, for any special reasons to be recorded under the 
same without proof, hand of the Judge, requires such proof. 

[1882-S. 223 ; 1877-S. 225 ; 1859-S. 286] 

Objects and Reasons. 

After the word ‘thereof’ section 226 of the 1882 Code contained the words ‘or of the jurisdiction of the Court 
which passed it*. “The words ‘or of the jurisdiction of the Court which passed it* have been omitted. In our 
opinion a Court executing the decree of another Court ought not to go into any question as to the jurisdiction of 
the Court which passed it.”— S. 0, R, 

Execution of decree ST Where such copies are so filed, the decree or order, may, if the Court 
or order by Court to to which it is sent is the District Court, be executed by such Court or he trans- 
which it is sent. ferred for execution to any subordinate Court of competent jurisdiction. 
[1882-S. 226 ; 1877-S. 226; 1859-S. 287.] 


0. 21 R. 10 (contd,) 

The right as to the method of executing a decree is 
one of procedure and not a substantive right. (1911) 9 
Ind Cas 800 (801) (All). 

[2] The scope of 0. 21 seems to he that where B. 10 
applies, the word ‘court’ alone is used, whereas in E. 16, 
R. 26 and R. 60, when it is intended that the applica- 
tion should be restricted to one court that one court is 
specifically referred to. (Vol 29) 1942 Mad 501 (502) • 
ILR (1942) Mad 688. 

[3] Appellate decree alone is capable of execution 
and fresh execution application is necessary — Practice — 
Execution. (Vol 17) 1930 Bom 226 (227) (DB). 

[4] O. 2, R. 2 does not apply to application for exe- 
cution. (Vol 20) 1933 Bom 364 (365;: 57 Bom 468 (DB). 

Note 2. Application for execution.— [1] An 
application made to the court which passed the decree 
for transmission of the decree to another Court is not 
a substantive application for execution. The trans- 
mission order Is a ministerial and not a judicial order. 
(Vol 22) 1935 Lah 608 (509, 510) : 17 Lab 13 (DB). 
(Such an order can be passed exparte and the Court 
passing it has ijo jurisdiction to decide whether a sub- 
sequent application in the transferee Court will be 
within limitation or not. (Reversing A. I R. 1930 Lah 
118 ; 125 10 56.) ^ (Vol 13) 1926 All 473 (474) (DB). 
(Application for transfer of decree is step-in-aid under 
Limitation Act) ^ (Vol 19) 1932 Pat 309 (311) ; 11 Pat 
785 (DB). (Application for transfer of decree to Court 
not having jurisdiction is not step-in-aid). 

[2J In case where decree is transferred application 
for execution must be made to transferee Court and not 
to parent Court. (Vol 18) 1931 Lah 14 (14, 15). 

[3] But Where the decree-holder has alitady made 
an apfylication for execution in the court which passed 
the decree, second application to Court to which decree 
has been transferred for execution is not necessary. (Vol 
11) 1924 Pat 120 (121) ; 2 Pat 909 (DB). 

[4] Ord^r of* transfer of decree for execution passed 
— Transferee Court can entertain application for execu- 
tion even before receipt of necessary papers. (Vol 33) 
1946 Mad 169 (169) ^ (Vol 20) 1933 Mad 027 (027, 
628) : 56 Mad 692 (DB). [(Vol 15) 192S Mad 496 
dissented from.] 

[But see (Vol 18) 1931 Mad 103 (104) (Decree- 
holder applying for execution in anticipation, three days 
before arrival of decree at transferee Court — Such 
application is incompetent.)] 

[5] Decree transferred for execution to another 
Court— Application for execution initiates proceedings 
m e'xhcutidrt— Redeipt of deiirce on transfer is there 


ministerial act— Decree transferred to Burma Court 
becoming foreign decree at the date of application for 
execution, by reason of separation of Burma — Burma 
Court cannot execute it — S. 10, G-overnment of Burma 
Adaptation of Laws Order of 1937 does not apply. (Vol 
26) 1938 Rang 385 (386, 387) : 1938 Rang LR 356 
(DB). 

[6] Transfer of decree to another Court for execution 
— Execution application in transferee Court dismissed — 
Subsequent application to the transferring Court— Decree 
not sent back to the transferring Court— Application is 
not a proper one. (Vol 3) 1916 PC 16 (17, 18) : 43 Ind 
App 238 : 39 Mad 640 (PC). 

Note 3. Successive applications ^for execution. — 
[IJ There is no joro vision in the Civil Procedure Code, 
(1882), directing that an application for execution must 
be when possible, with reference to the entire decree. 
(1910) 11 Cal. L. Jour. 83 (84) (DB) (Vol 2) 1915 
Mad 811 (812) ; 38 Mad 199 (DB). (Successive applica- 
tions can be made). 

[2] When a decree gives reliefs of adifiEerent character, 
such as a decree for possession and decree for costs, 
there is nothing in the Code which prevents separate 
and successive applications for execution as regards each 
of them. (1891) 18 Cal 515 (616) (DB). 

[3] Attachment ordered in execution — Application 
undisposed— Subsequent application for sale beyond 
time not barred — Decree-holder not disabled by laches 
— Subsequent application only a continuation. (Vol 3) 
1916 Mad 728 (728) (DB). 

[4] There is nothing in the Civil PC which authori- 
ses piecemeal execution. A party having a right to 
execute a decree for money presently payable must 
enforce the whole decree at the same time. He cannot 
execute it first for the amount of the decree, andi 
secondly, for the interest due from date of decree to 
date of payment. (Vol 20) 1933 Bom 364(366) ; 57 Bom 
468 (DB). 

[5j It is obviously more convenient for the purposes 
of attachment and sale that for the execution of a 
single decree there should be a single application, a 
single procedure of attachment and a single procedure 
of sale ; otherwise there would be considerable confu- 
sion if there were multiplicity of applications, and 
attachments and sales. (Vol 22) 1935 All 402 (403). 

Note 4. Who can apply for execution.— [1] The 
rule is confined to holders of a decree and there is no 
difference between the holder Of a decree and decree- 
holder. The holder of a decree under 0. 21, Rule 10 
miist be a person in whose favoiiir'^ decree has been 
pas^d. (Vol 27) 1940 Pat 472 (473) (DB),, * ' 
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Execution by pig b 9* Where the Court to which the decree is sent for execution is a High 
Court of decree trans- Court, the decree shall be executed by such Court in the same manner as if it 
ferred by other Court, ]been passed by Such Court in the exercise of its ordinary original civil 
jurisdiction, 

[1882-S 227 ; 1877— S. 227 See S. 42] 

APPLICATION FOR EXECUTION 


10. [S. 230, para. 1.] Where the holder of a decree desires to execute it, he shall apply to 

Application for the Court which passed the decree or to the officer (if any) appointed in this 
execution. behalf, or if the decree has been sent under the provisions hereinbefore con- 

tained to another Court then to such Court or to the proper officer thereof. 

[1882-S. 230, para 1 ; 1877-Ss. 230, 231; 1859-8. 207J 

PROVINCIAL AMENDMENT 


Lahore 


Add the following proviso ; 

“Provided that if the judgment-debtor has left the jurisdiction of the Court which passed the decree, 
or of the Court to which the decree has been sent, the holder of the decree may apply to the Court within whose 
jurisdiction the judgment-debtor is, or to the ofhcer appointed in this behalf, to order immediate execution on 
the production of the decree and of an affidavit of non- satisfaction by the holder of the decree pending the receipt 
of an order of transfer under Section 39.” 

[7-4-1932] 


0. 21 R. 10 (cowfd.) 

[2] The decree-holder within the meaning of the 
Code is the person whose name appears on the record, 
as the person in whose favour the decree was made, or 
some persons whom the court has by order recognised 
as the decree-holder from the original plaintifE or his 
representatives. (1878) 2 Mad 216 (217) [DB). 

[S] The decree-holder who appears upon the face of 
the decree is entitled to execute, unless it be shown by 
some other person under S. 232 (now 0. 21, E. 16) that 
he has taken the decree-holder’s place. (1891) 18 Cal 
639 (641) (DB). 

[4] There is no provision in the Code wluch allows a 
person to come forward and eay that the decree-holder 
is a mere non-entity and a benamidar of the applicant 
and that he (the applicant) is in substance and in fact 
the holder of the decree. (Vol 27) 194Q Pat 472 (473) 
(DB). 

[5] Decree-holder applying for execution is not 
required to satisfy Court that provision in decree sought 
to be enforced is provision in his favour. (Vol 19) 1932 
Bom 378 (384) (Obiter). 

[6] Compromise decree granting allowance to some 
parties and one stranger — Execution application hy all 
— Held stranger to suit cannot execute though bo can 
sue on it. Decree-holder alone can make the application 
for execution. (Vol 4) 1917 Oudh 182 (184) (DB). 

[7] Application for execution by several persons — 
one of them can withdraw and application can be conti- 
nued in name of others. (Vol 22) 1935 All 402 (404), 

[Decree in favour of three persons awarding them 
separate costs—- joint application for execution by two 
is maintainable.] 

[8] S. 230 (now 0. 21, K. 10) applies to all holders 
of decrees and does not reserve or except a case of a 
decree-holder attaching property before judgment 
under S. 490 (now 0. 38, E. 11 C.P.C. (1888) 12 Bom 
400 (406). 

[9] Joint family of father and sons — Partition by 
arbitration — (Decree on award) — Father subsequently 
getting deor^ in respect of joint family debt— Execu- 
tion application by one of sons— Apphcation is proper 
as sons can come forward and say that thqy have an 


interest in the decree and are holders of the decrees 
(Vol 24) 1937 Pat 607 (608) (DB). 

[19] If minor ratifies application made by his next 
friend within three years of his attaining majority, such 
ratification renders application valid. (Vol 18) 1931 Lah 
600 (601) (DB). 

[11] Where an application for execution was pre- 
sented by an agent without a power of attorney, who on 
objection filed a power of attorney subsequently, held, 
that the Court should accept it and treat the applica- 
tion as having been presented on the date of production 
of the power. (1913) Pun L. E. No. 86 page (327) : 1912 
Pun Ee. No. 118. 

[12] Decree-holder’s disappearance — ^Nothing known 
as to death — Pleader can apply. (Vol 12) 1925 Pat 369 
(372) ; 4 Pat 378 (DB). 

[13] Pleader authorized to appear in suit is also 
deemed as authorized to appear in execution proceed- 
ings. (Vol 12) 1925 Pat 692 (693) (DB). 

[14] Execution application presented by vakil is in 
accordance with law though vakalat is not dated* 
(1903) 26 Mad 197 (199). 

Note 5. Time of presentation. — [1] Where an 
execution application is presented to the Deputy Clerk 
of Court who is an officer appointed to receive such 
applications, beyond office hours on the last day of 
limitation and is accepted by him, the presentation is 
proper and valid. In such a case the rati&ation by the 
Judge for such presentation is not necessary. (Vol 25) 
1938 Nag 46 (47) : ILR (1938) Nag 451. Application 
presented not during usual Court hours but on the last 
day of limitation prevailing upon the officer of Court 
to accept the presentation on that day. (Discretion is 
not improperly exercised), 

ORDER 21, RULE 11. 

Synopsis. 

1. Scope of the Rule. 

2. grecution of decrees uftder other Acts. 

3. Verification of application. 

4. Names of the parties. 

5. Date of dedree to be given. 

6. Payinent or other adjustment. 

/• Previous applications and their results. 
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11 . (l) Where a decree is for the payment of money the Court may, on the oral application 
of the decree-holder at the time of the passing of the decree, order immediate 
Oral application. ■ execution thereof by the arrest of the judgment-debtor, prior to the prepara- 
tion of a warrant if he is witfiin the precincts of the Court. 

(2) Save as otherwise provided by sub-rule (l), every application for the execution of a 
decree shall be in writing, signed and verified by the applicant or by some 
Written application, other person proved to the satisfaction of the Court to be acquainted with the 
facts of the case, and shall contain in a tabular form the following iiarti- 
eulars, namely: — 

(a) the number of the suit ; 

(b) the names of the parties ; 

(c) the date of the decree ; 

(d) whether any appeal has been preferred from the decree ; 

(e) whether any, and (if any) what, payment or other adjustment of the matter in con- 

troversy has been made between the parties subsequently to the decree ; 

(/) whether any, and (if any) what, previous applications have been made for the 
execution of the decree, the dates of such applications and their results ; 

(ff) the amount with interest (if any) due upon the decree, or other relief granted thereby, 
together with particulars of any cross-decree, whether passed before or after the 
date of the decree sought to be executed ; 


O. 2X R. 11 (contd,) 

8. Amount due upon decree. 

9. Amount oi costs awarded. 

10. Against whom execution is to Issue. 

11. Mode in which the assistance of the Court is 

required. 

12. Certified copy of decree to be filed. 

1. Scope of the Rule.— [Execution petitions are as 
important as suits themselves— Court must bestow pro- 
per amount of care and caution. (Yol. 29) 1942 Mad 
495 (497).] 

[2] ‘In accordance with law* means that application 
though defective in some particular is one upon which 
execution can lawfully be ordered (Obiter) (Vol 21) 1934 
Bom 307 (310) ; 59 Bom 1 (DB). 

[3] Whether the application for execution is or is 
not according to law, would depend on the facts of each 
case depending upon whether the executing Court 
would or would not issue execution on the application 
for execution as preferred to it (Obiter) (Vol 21) 1934 
Bom 307 (310) : 59 Bom 1 (DB). * (1891) 18 Cal 462 
(465) : (DB). (Only a technical irregularity — in form 
rather than in substance — application one in accordance 
with law). * (Vol 16) 1929 Mad 703 (704) ; 52 Mad 760 
(EB). (Application for execution defective in not giving 
particulars under 0. 21, B. 11. but for practical pur- 
poses sufficient for S. 73 — Application held to be one iu 
execution and legal for purposes of S. 73). * (Yol 15) 
1918 Pat 547 (548) : (DB). (Application is in accor- 
dance with law if particulars required on date of filing 
are given.) * (Vol 8) 1921 Low Bur 37 (39) : 11 Low 
Bur Bui 163 (DB). (The fact that the execution peti- 
tion was not in a tabular form is not in itself sufficient 
ground for rejection.) * (Vol 9) 1922 Sind 29 (30) : 15 
Sind LB 156 (DB). (Informalities of an immaterial 
character in an execution application will not vitiate an 
application). 

[4] Defective execution application should not be 
regarded as one in accordance with qaw.(Vol 5) 1918 
Mad 1090- (1092, 1093) : 40 Mad 949 (DB), (Application 
^ay start fresh limitation if defects removed.) (Vol 18) 

411 722/(723). (Application qot iq AQOQr^anqf 


with law does not save limitation.) * (Vol 6) 1919 Cal 
466 (467) (DB). Defective application is not step-in- 
aid of execution). 

[5] An executing court must ascertain whether anl 
application for execution complies with the requirements 
of the rules and* if it does not, it must either reject the 
application or allow it to be amended then and there, 
or within a fixed time. (Vol 7) 1920 Lab 122 (122) . 
* (Vol 30) 1943 Pat 127 (129) ; 21 Pat 838 (DB) 

[6] Application for execution not complying with 
provisions of O. 21, B. 11 — defective thereby — Court 
should abstain from deciding whether or not the decree 
is capable of execution. (1911) 11 Ind Cas 696 (696) 
(Cal) (DB). 

[7] Where an application for execution in substantial 
compliance with the law is preferred to the court such 
an application will be effectual to stay the progiess of 
limitation, whether the court admits or rejects or returns 
the application or allows such application to be amended 
(Obiter) (Vol 21) 1934 Bom 307 (310) ; 69 Bom 1 (DB). 
« (Vol. 5) 1918 Mad 1090 (1092, 1093) : 40 Mad 949 
(DB). (Application substantially in accordance with 
law— Failure to re-present after necessary correction 
does not affect saving of statutory bar — Wrong compu- 
tation of pleader’s fees or non production of encum- 
brance certificate or draft proclamation does not make 
application not in accordance with law) ^ (Vol 80) 
1943 Nag 296 (297) : ILB (1943) Nag 584 (DB). (Court 
rejecting application for execution for default of decree- 
holder to correct defects therein— Order of rejection is 
not adjudication that application is not in accordance 
wiih law) * (Vol 11) 1924 Fat 23 (24) ; 2 Pat 809 
(DB). (Application conforming with 0, 21, Er. 11 to 
14 but returned for some other reason is not invalid). 

[ See also (Vol 13) 1926 Pat 533 (534) (DB) 
(Heading and column 8 blank — No correct entry in 
column 6— No list of properties— Sheet No. 2 blank — 
No copy of decrees attached— Names of decree-holders 
not given Application returned— Time given for sup- 

plying defects— Delects supplied beyond time— Applica- 
tion is barred.)] 

[8] Application headed ope under but ngt 
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(h) the amount of the costs (if any) awarded ; 

(i) the name of the person against whom execution of th e d§,eree is sought ; and 
ij) the mode in which the assistance of the Court is required, whether — 

(i) by the delivery of any property specifically decreed ; 

(n’) by the attachment and sale, or by the sale without attachment, of any property ; 

[Hi) by the arrest and detention in prison of any person ; 

(iv) by the appointment of a receiver ; 

' (v) otherwise, as the nature of the relief granted may require. 

(3) The Court to which an application is made under sub-rule (2) may require the applicant 
to produce a certified copy of the decree. 

[1882-Ss. 235, 256 ; 1877-Ss. 235, 256 ; 1861-S. 13 ; 1859-S. 212. See Ss. 38 and 51 and 135 and 
O. 40 R. L] 

Objects and Reasons. 

Section 256 began like tMs : '‘When a decree is passed for a sum of money only, and the amount decreed 
does not exceed the sum of one thousand rupees, the Court may, . . 

“The Committee ha^e omitted the limitation imposed under the existing Code on oral applications for 
immediate execution. They see no reason why this limitation should be preserved. 

BuU 11 (e).— The Committee have npt given effect to the suggestion that this should be limited to pay- 
ments and adjustments which the creditor executing the decree is bound by law to recognise, as this would 
remove a valuable incentive to state truly, what payments have been made.“-S. 0. E. 

PROVINCIAL AMENDMENTS 

Allahabad 

(1) JPor clause (/) of sub-rule (2), substitute the following ; 

‘Y/j The date of the last application, if any,” and, 

(2) Add the following proviso to sub-rule (2) ; 

“Provided that when the applicant files with his application a certified copy of the decree, the particu- 
lars specified in clauses (h), (c) and (h) need not be given in the application.” 


0. 21 R. 11 (contd,) 

in proper form — Court acting thereon and granting 
relief — Application is one in execution and order is 
legal. (Vol 15) 1928 Mad 129 (130, 181, 132) (DB). (Per 
Devadoss J,, Contra Jackson J.). 

[9] Question of bom fide intention of the person in 
applying I for execution of a decree, does not arise in 
the execution proceedings. (Vol 18) 1981 Sind 160 
(161) : 25 Sind LE 528. 

[10] When a conditional decree is made, the plain- 
tiff on default by the defendant, should apply to the 
court which passed the decree on notice to the defen- 
dant for absolute order. Then if and when such order 
is obtained, application may be made in the usual way 
for execution of that order according to the provisions 
of 0. 21. R. 11* (1906) 10 Cal WN 306 (310). 

[11] Preliminary decree for foreclosure and subse* 
quent passing of final decree without knowledge 
mortgagee — Application by mortgagee for passing decree 
absolute and for possession is not execution application 
according to law. (Vol 4) 1917 Nag 172 (173). 

2. Execution of decrees under other Acts. 

[1] Wife and husband arriving at arrangement under 
proceedings under Guardians and Wards Act with 
regard to maintenanoe of their children — Consent order 
passed under which husband was to pay expenses of 
maintenance and schooling of children to wife or 
schooling authorities as the case may be — Wife taking 
out summons for leave to execute consent order as if it 
were decree for payment of money— Although order did 
not fall within terms of Guardians and Wards Act, 
still it was valid being within ordinary jurisdiction of 
Court and as parties were properly before the Court— 


It could not however be regarded as decree for payment 
of money. (Vol 26) 1939 Bom 367 (368, 369} (DB). 

[2] Immediate execution on oral application as 
enacted in sub-rule (1) can be ordered under S. 198 (3) 
of the Orissa iTenancy Act, (II of 1913) and under 
S. 192 (g) of the Madras Estates Lands Act, (I of 
1908). * 

[3] Execution uf decree against immovable properties 
of judgment-debtor under Bengal Tenancy Act (VIII of 
1885) and the Orissa Tenancy Act(II of 1913)— For the 
particulars to be supplied in the application see Secs/ 
162 and 216 of those Acts respectively. 

[4] Execution of decree relating to immovable pro- 
perty under the Chota Nagpur Tenancy Act, VI of 1908 
— Application should be accompanied by a certified copy 
of the decree. 

3. Verification of application. — [1] Although 0. 21, 
B. 11 permits the signing and verification of an appli- 
cation far execution by some person other than the 
decree-holder, the application itself must be that of the 
decree-holder or his recognised agent or pleader. (Vol 
24) 1937 Mad 760 (761). ® (1904) 26 All 154 (155) 
(DB). (Application verified by the general attorney 
of the decree-holder who satisfies the Court that he is 
acquainted with the facts of ^he case is properly 
verified). 

As a pleader who represented party in a case out of 
which proceedings in execution have arisen must be 
held to be a person acquainted with the facts of the 
ease, an application in execution signed and verified by 
him is a compliance with the provisions of 0. 21, 
R. 11 (2). (Vol 21) 1934 Nag 224 (225). (Verification 
by pleader representing party in the original case held 
proper.) * (Vol 16) 1929 Bom 196 (196) (DB) (Do). 
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Madras 


(1) In sub-rule (2) between clauses (f) and (g), insert the following new clause : 

‘Y//J whether the original decree-holder has transferred any part of his interest in the‘decree and, if so, 
the date of the transfer and the name and address of the parties to the transfer.” 

[P. Dis. No. 776 of 1929] 

(2) Add the following to sub-rule (2) (j) : 

“ In an execution petition praying for relief by way of attachment of a decree of the nature specified in 
sub-rule (1) of Buie 53 of this Order, there shall not be included any other relief mentionei in this clause. ** 

(3) Add the following proviso at the end of sub-rule (2) ; 

“ Provided that when the applieant files with his application a certified copy of the decree, the parti- 
culars specified in clauses (b)^ (c) and (h) need not be given in the application.’* 


[2-9-1936 and 13-10-1936] 

Nagpur 

Add the following proviso to sub-rule (2) : 

•‘Provided that, when the applicant file 3 with his application a certified copy of the decree the particulars 
specified in clauses (b), (c) and (h) need not be given in the application.” [29-6-1943.] 

Oudh 

For clause (f) ot sub-rule (2), substitute the following : 

**(f) the date of the last application, if any.” 


Patna 

(1) Add the following as sub-rule (lA) ; 

“(A) Where an order has been mida under Saction 39 for the transfer of a decree for the payment 
of money for execution to a Court, within the lojal limits of the jurisdiction of which the judgment-debtor resides 
such Court may, on the production by the decrea-holdec of a certified oo,ay of the decree and an affilavlt of 
non satisfaction, forthwith order immediate execution of the decree by the arrest of the judgment-debtor.” 

(2) Substitute the words and figures ‘'sub-rules (1) and (1-A)” for the word and figure ‘'sub-rule (1)” in 
sub-rule (2). 

Sind 

* Add the following as clause (ff) to sub-rule (2) : 

''(ff) Whether the original deeree-holier has transferred any part of his interest in the decree and, 
if so. the date of the transfer and the name and address of the pirties to the transfer.” 


O. 21 R. 11 (conid.) 

ii< (Vol 17) 1930 Ijah'603 (604). (Application for execu- 
tion by pleader who had been acting as next friend 
of decree-holder in original suit — Decree-holder major 
on date of application — Application is valid without 
power-of-attorney when pleader acts bona fide in the 
matter.) * (1931) 61 Mad L, Jour. 616 (517) (DB). 
(Execution application neither signed nor verified by 
decree-holder, but signed by his pleader only, who is 
not acquainted with facts — The application is not in 
accordance with law.) 

[2] Where the son of the decree-holder presented an 
application for execution on his father’s behalf and the 
Court returned it for amendment under O. 21, B. 11 (2) 
and there was nothing upon the record to show that 
the son who signed and verified this application was a 
“person acquainted with the facts of the case” within 
the provisions of Sub-B. (2) of E. 11 of 0. 21 : Held, 
that the application was rightly returned as not com- 
plying with the provisions of O. 21. B. 11, Sub-B. (2). 
It could not be said to bo pending in Court when it was 
not filed subsequently after making proper amendment. 
(Vol 24) 1937 Sind 108 (110) : 31 Sind LB 14. 

[3] Application verified by decree-holder’s son and 
presented on last date of limitation — Pleader by over- 
sight omitting to sign it and consequently rejected — 
Decree-holder cannot be made to suffer for omission of 
Court to give him opportunity of putting in proper 
application* (Vol 7) 1920 Lah 122 (122). 

[4] Application for execution— Friend making an 
application as guardian for another who is found to be 
major at the time— Application, held, to be not in 
aooo^danqe with law. (|1905) ?8 Ma^ 396 (398) (DB), 


[5] It would be straining the language of the rule 
too far to say that where there are more applicants 
than one, the verification should be signed by all 
although they are not acquainted with the facts of the 
case or that where one or more are 'acquainted with the 
faces of the case their verification is not sufiicient. (Vol 
11) 1924 Pat 23 (25) : 2 Pat 809 (DB). 

[6] Execution application not signed by decree- 

holder is not void, but can be amended. (Vol 7} 1920 
Pat 636 (638) (DB). • 

[7] Application by person other than decree-holder 
— ^Verification need not be in Court’s presence. (Vol 11) 
1924 Cal 811 (811) fDB). 

[8] Time and place of verification omitted — Defect 
held trivial and application not bad thereby. (Vol 23) 
1936 Pat 62 (63) (DB), 

4. Names of the parties. — [1] Omission to state 
names of all persons interested in the decree does not 
invalidate execution proceedings. (Vol 13) 1926 Cal 811 
(812) (DBj, * (1932) 33 Pun LB 549 (550). 

[2] All that B. 11 (2) (b) requires is that the names 
of the parties should be specific. It says nothing about 
the addresses. Consequently the application not speci- 
fying addresses of judgment-debtors, is not invalid. 
(Vol 28) 1941 Nag 152 (154). 

5. Date of decree to be given. — [1] Mistake in 
entering date oi decree is not material d^ect. (Vol 5) 
1918 Pat 41 (51) ; 4 Pat L Jour 213 (DB). 

[2] Showing date of decree wrongly does not affect 
validity of application. (Vol 18) 1931 Sind 160 (160) ; 
85 Sind liP 588. 

163 A. Ml 
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[8] Omission to mention tlie ground ol extension of 
the period of limitation in the application for execution 
is not fatal. {Vol 27) 1940 Lah 178 (179). 

[4] Burden of proving that an application for execu- 
tion is not time barred and is in accordance with law 
is on the applicant. (Yol 18) 1931 Sind 160 (161) : 26 
Sind LB 528. 

6. Payment or other adjustment. — [1] The appli- 
cant for execution is bound to mention in the applica- 
tion any payment or adjustment made between the 
parties after decree, whether payments are certified or 
not by the court, (1886) 10 Bom 288 (297, 298) (DB). 
(Intentional onulssion to make statement about adjust- 
ment after decree amounts to an offence under S. 193 

1, P.C.) ® (Yol 13) 1926 Nag 164 (166) * (Vol 11) 1924 
Nag 185 (187). (Non-mention of prior adjustment 
renders execution application illegal.) * (Yol 3) 1916 
Bom 217 (218) : 40 Bom 333 (DB). (Decree satisfied 
out of Court — Payment not certified — Application for 
execution filed containing false statement that there 
was no adjustment — Court cannot permit unjust order 
in execution). 

[2] All that sub-cl. (e) of B. H, 0. 21, requires is 

that the payments made should be jspecified in the 
application it says nothing about the dates of these 
‘payments).* Therefore, application not specifying such 
dates is in accordance with law. (Yol 28) 1941 Nao- 152 
154), ° 

[3] Notice of deposit served on decree-holder— Suffi- 
ciency of deposit admitted by decree-holder. He cannot 
again take out execution, (Yol 20) 1933 Pat 89 (901 • 

11 Pat 796 (DB). ^ ^ ‘ 

[4] A certification of payment made by decree- 
holder, after the decree is statute barred is not a step-in- 
aid execution and cannot revive limitation. (Vol 201 

1933 Sind 365 (366) (DB), ' ^ 

[53 Application for execution not mentioning money 
realized by attachment of decree obtained by judgment 
debtor— Omission does not vitiate application. (Yol 211 

1934 Cal 465 ^66) (DB). ^ 

7. Previous applications and their results ril 

Order 21, B. 11 (2) (f) would be complied with if in a 
further application for execution, the result of a previ- 
ous appplication was stated whatever the result might 
have been as for instance that it has been completely 
infructuous. (Yol 28) (1941) Bom 37>(39):ILB 
(1941) Bom 89. 

[2] Previous application— Date not mentioned— De- ' 

feet is not material, where number is given— Cross 
decree need not be mentioned where it could not be aef 
off: (Yol 11) 1924 Cal 398 (399) (DB) ^ 

9“^ission to specify aU the previous applications ^ 
with d^e and results is not iUegality vitiating proceed- ‘ 
mgs— Whether irregularity is material or not depends * 

of each case. (Vol 13) 1926 Cal 1146 (1147- \ 

[4] An application for execution which failed to ] 

mention, as required by 0. 21,B. 11(b), the previ- t 

ous application, was such a material defect as to render r 

the aj^hoation not in accordance with law and will not ^ 

29 (30): 15 Sind L.K 

156 (DB). (omission held material.) c 

application ? 

within limitation, defective so far as it failed to men- 0 
tion details as required by 0. 21, B. 11 (f)-Eetumed 
lor but amendment not made within time o 


allowed — Held omission not a material defect — Appli- 
f cation one in accordance with law, (1893) 16 Mad 
j 142 (143) (DB). 

8. Amount due upon decree. — [1] Amount to be 
recovered not known— Execution cannot be entertained. 
■ (Vol 8) 1921 Nag 90 (91) (DB). 

j [2] An application for execution which does not 
show the amount of the decree and the amount of 
costs is not in accordance with law. (1922) 65 Ind Gas 
120 (120) (Pat). (Is not a step-in-aid of execution so as 
to save limitation.) * (Yol 29) 1942 Pat 295 (296) 
j (Amount of costs entered in the column for amount 
: due and column for costs left blank — ^Error arose from 

. entry in Civil Suit Begister — Application was allowed to 
be amended.) 

^ [3] Where a decree awards interest and the appUca- 

^ tion for execution specifies the interest from the date of 
i the decree to the date of the application, execution may 
' be ordered on future interest also upto the date of sale, 

^ even though it is not specifically included in the appli- 
; cation. (Vol 19) 1932 Cal 555 (557) (DB). 

; [4] Particulars of interest due are not required by 

0. 21, B. 11 (g), or by any other provision of the code, 
and these particulars can be furnished by the decree- 
holder at any time after issue of notice to the judgment- 
debtor, when evidence is taken, or before orders are 
passed, for the purpose of ascertaining the amount 
due. (Vol 26) 1939 Bang 345 (346) (DB). (Vol 9) 
1922 Pat 409 (411) : 1 Pat 149 (DB), (Interest 

wrongly mentioned in execution application— Court is 
not bound to verify correctness of amount but to see 
if form is correct. ^ 

[See also«a&(Vol 20) 1933 Mad 872 (874) (Mere omis- 
sion of particulars under ol. (d) and (g) is not sufficient 
to render execution application not in accordance with 
law.)] 

9. Amount of costs awarded. [1] If the decree- 
holder asks for more costs than are actually due to him 
that might be another matter, but where, when he 
asks for something less and the difference is of a 
trivial character, it is impossible to hold that the 
application is so vitiated as to be incapable of execution 
at all. (Vol 28) 1941 Nag 152 (154) (DB). 

[2] The omission to mention the amount of costs in 

the execution application is a defect of such an 
immaterial character as could hardly be said to render 
the application one not according to law. (Vol 91 1922 
Sind 29 (30) ; 15 Sind L.K. 156 (bB). ^ 

[3] If costs are awarded in the course of execution 
proceedings, separate execution may be taken out for 
costs, (1910) 5 Ind Cas 480 (481, 482) (Cal) (DB). 

19. Against whom execution is to issue. 

[1] Money-decree— Execution can be taken out without 
ju^ment-debtor or his representa’^ive being made party 
Property attached before judgment —Property sold to 
stranger during attachment — Subsequent adjudication 
of judgment-debtor — Execution application by sale of 
attached property against purchaser is maintainable 
without joining Official Assignee. (Vol 30) 1943 Mad 
179 (180, 181) : ILR (1943) Mad 659 (DB), (Buies as 
to joinder of parties in suits do not apply to execution 
proceedings). 

^ [2] Application for execution — It would not be suffi- 
cient to say ^ that the decree is sought to be enforced 
l^d^ent-debtors ; the names must be given 
(1872) 18 Suth WB 55 (56) (DB). (Per Couch, J.).® 

^ for execution— Where-deoreeds to be 

ewuted against minot’s the pro|)ec conrpe 
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Application for at- 12, "Where an application is made for tlie attachment of any movea. 
*^-?"rt °not property belonging to a judgment-debtor but not in his possession, the 

raenHl^tor’s possM- decree-holder shall annex to the application an inventory of the property to be 
sion. attached, containing a reasonably accurate description of the same. 

[1882-S. 236; 1877-S. 236; 1859-S. 214 See Ss. 2 (13) and 60.] 

Application for at- 

'tachment of immovea- 13 . Where an application is made for the attachment of any immovea- 
ble property to contain ble ijroperty belonging to a judgment-debtor, it shall contain at the foot — 
certain particulars. 

(a) a description of such property sufficient to identify the same and, in case such pro- 
perty can be identified by boundaries or numbers in a record of settlement or 
survey, a specification of such boundaries or numbers ; and 

ib) a specification of the judgment-debtor’s share or interest in such property to the 
best of the belief of the applicant, and so far as he has been able to ascertain the 
same. 

[1882-S, 237; 1877-Ss. 237, 238; 1859-S. 213.] 
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to include in the application description of property to 
be sold, the name of the -defendant against whom decree 
was obtained etc., to make it distinctly dear that the 
property of the minor is about to be sold. (1872) 18 Suth 
WB 55 (66, 57) (DB). 

[4J Wrong mention of defendants’ names does not 
render application invalid. (Vol 17) 1930 Mad 172 
(173). 

11. Mode in which assistance of the court is 
required, — [1] An execution application which does not 
specify the manner in which the assistance of the Court 
is sought is not an application in accordance with law. 
(1895) 19 Bom 34 (35) (DB). ^ (1911) 11 Ind Oas 696 
(696) (DB) (Cal).*(Vol 19) 1932 Lah 534 (534) : liLah 
6 (DB). (Beld on the facts that the mode of execution 
was sufficiently described.) 

[2] Application for execution— Belief to sell property 
not situated within jurisdiction of Court cannot be 
granted — Application is however in accordance -with 
law if bona fide, (Vol 18) 1931 Sind 160 (161) ; 25 
Sind LB 528. 

[3] Mode of execution— Decree-holder asking for 
removal of building, something court was not compe- 
tent to give — Heidi application presented under 0. 21, 
E. 11 should have asked for that particular assistance 
which under 0. 21, B. 32 could have been granted. 
(1882) 8 Cal 174 (177) (DB). 

[4] Where property cannot be voluntarily sold on the 
one hand and cannot be compulsorily sold in execution 
on ibo other, as when S. 16, C. V, Land Alienation Act 
is ebpplicable, mere attachment can have no meaning 

so court hm no jurisdiction to attach it. (Vol 22) 
1936 ^ag 133 (135) ; 31 Nag LB 239. 

[5] Any method suggested by the decree- holder for 
the satisfaction of bis decree which method is not 
actually prohibited by law falfs within the purview 
of E. 11(2) (j) (v). (Vol 15) 19»28 Lah 7 (9). 

[6] Bateable distribution is not a form of execution, 
(Vol 16) 1 29 Nag 148 (150) ; 25 Nag LB 94 (DB). 

[7] Sale without attachment is one method of execu- 
tion ; attachment of a decree of a debt is another, fal- 
ling under the general heading “Otherwise as the 
nature of the relief may require,” An application for 
execution by one inethod cannot be converted into one 
for execution by the latter method. (1911) 9 Ind Cas 
240 (241) (Oudh). 

[8] O. 21, B. 11 (2) makes no mention of a tem- 
porary alienation of land, the reason probably being 
that the court of execution when refusing to order the 


sale of the property, is expected to direct instead, a tem- 
porary alienation thereof without any specific prayer to 
that effect. (Vol 7) 1920 Lah 117 (118) (DB). 

[9] If the property is already attached or the attach- 
ment is unnecessary. Hence a mere reference in the 
darkJiast applicat on that the property sought to be sold 
is attached already is a sufficient specification of that 
property, and if merely its sale is asked for in execution 
of the decree, the requirements of O. 21, B. 11, Sub-B. 
(2), Cl. (j), are sufficiently complied with. (Vol 27) 1940 
Bom 250 (251). Such a aarJehast is in accordance with 
tbe law). 

[ See also (1891) 18 Cal 462 (465) (DB). (Applica- 
tion for execution not complete in itself eo as to show 
in what manner execution is to be taken out is still 
capable of being acted on where it refers to the former 
application in which the mortgaged properties were set 
out, and where it is prayed that the decree may be exe- 
cuted by sale of those properties.) ] 

[10] Execution application — Omission to state form 
of notice wanted does not make application one not in 
accordance with law. (Vol 20) 1933 Bang 87 (89), * (Vol 
30) 1943 Bom 238 (239), (The application for execution 
containing the words “a notice be issued under O. 21, 
B. 22” in the last column is not irregular.) 

[11] Application not showing particulars of movables 
to be attached is in accordance with law, (Vol 28) 1941 
Nag 152 (155), 

[12] Mortgage decree — Property described iu plaint 
and decree— Application for execution need not be in 
form prescribed under B. 11 — Court shall sell the pro- 
perty after getting necessary particulars from decree- 
holder. (Vol 21) 1934 Lah 58 (59). 

12. Certified copy of decree to be filed. — 
[1] Application for execution correct — Dismissal for 
tailure to file copy of decree — Application is in accor- 
dance with law and saves limitation — Limitation Act 
(9 of 1908), Art, 182. (Vol 6) 1918 Pat 647 (548) 
(OB). 

[2] Application fulfilling requirements of B. 11 — 
Application is good if copy of decree is subsequently 
filed and saves limitation — Limitation Act (9 of 1908). 
Art. 182. (Vol 5) 1918 All 242 (243) ; 40 All 209 
(DB). 

[3] Ileldf (1) (Where a copy of decree is inordinately 
lengthy a copy of the entire decree is wholly needless if 
tbe court in which the application for execution was 
made was the very Court which had made the- decree 
and if any reference to the decree was needed, the 
original could easily have been examined). (Vol 17) 1930 
Cal 804 (805) : 57 Cal 996. (Copy of ordering part held 
sufficient). 
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14 Where an application is made for the attachment of any land which is registered in the 
Powfer to require office of the Collector, the Court may require the^ applicant to produce ^ a 
certified extract from certified extract irom the register of such office, specifying the persons regis- 
CoUector’s register in ag proprietors of, or as possessing any transferable interest in, the land or 
certain cases. -^s revenue, or as liable to pay revenue for the land, and the shares of the 

registered proprietor. 

[1882-S. 238; 1877-Ss 237, 238; 1859-S. 213.] 

16. (l) Where a decree has been passed jointly in favour of more per- 
Application ^ for of Such persons may, unless the decree 

execution ^j^^pogeg any condition to the contrary, apply for the execution of the whole 

^ ‘ decree for the benefit of them all, or, where any of them has died, for the 

benefit of the survivors and the legal representatives of the deceased. 

(2) Where the Court sees sufficient cause for allowing the decree to be executed on an appli- 
cation made under this rule, it shall make such order as it deems necessary for protecting the 
interests of the persons who have not joined in the application. 


[1882-S. 231; 1877-Ss. 230, 231; 1859-S. 207.] 


ORDER 21, RULE 12, NOTE 1 

[1] Third person having some movables belonging to 
himselt and others belonging to judgment-debtor— 
Inventory is neeessary^j^Vol 17) 1930 Bom 66 (66). 

[2] Buie requires only a reasonably accurate descrip- 
tion of property — Wrong mention of date of bond sold 
does not affect purchaser's title, (1911) 1 Mad W N 133 
(134) (DB). 

[3] Decree O.P.O. against legal representa- 

tive of deceased dlBW^-Moveahle property attached in 
possession of legal representative — 0. 21, B. 12 does not 
apply, (Vol 14) 1927 Bom 52 (52) (DB). 

[4] No inventory of articles to he attached is neces- 
sary where the proper ty sought to be attached is in the 
possession of judgment-debtor himself. (Vol 26) 1938 
Cal 236 (235) (DB). 

[5] This rule does not contemplate any enquiry 
before the court from which the execution is to issue 
whether the property sought to be seized belongs to the 
judgment-debtor or not. (1869) 12 Suth WB 329 (330) 
(DB)* 

’ ORDER 21, RULE 13, NOTE 1. 

[1] The rule applies only to execution of money 
decrees and not to decrees made upon a charge or mort- 
age. (Vol 3) 1916 Pat 373 (373). 

[2] The object of requiring boundaries and numbers 
to be specified is to easily identify the property. (Vol 30) 
1943 Pat 127 (130): 21 Pat 838 (DB). * (1886) 12 Cal 
161 (164) (DB). * (1869) 12 Suth WB 488 (488) (DB). 

[3] Cl. (b) imposes a duty on the decree-holder to 
specify the judgment-debtor’s share or interest to the 
beat of his belief. (Vol 14) 1927 Mad 1142 (1142) 
® (1892) 14 All 190 (192). (Where the share is un- 
divided it should be so specified.] * (Vol 18) 1931 Nag 
116 (118) : 27 Nag LB 318. ^ (Vol 26) 1938 Bang 433 
(434) (DB). (Property attached specified as owned by 
judgment-debtors. Share of each of judgment-debtors In 
property not mentioned — There is no material irregu- 
larity). 

[4] Decree-holder has the right to choose the pro- 
perty against which he will proceed, (Vol 15) 1928 Mad 
713 (717) (FB). 

[5] Executing court closing execution petition on 
decree-holder's failure to furnish particulars under this 
rule— Execution ‘^closed”'’ is not “dismissed.” Subse- 


quent application is a continuation of the former one 
(Vol 32) 1945 Mad 236 (236, 237). 

[6] The provisions of this rule are mandatory, (Vol, 
28) 1941 Nag 152 (155). 

[7] Limitation Act (1908), Art. 182— Application 
failing to describe properties as required by'O. 21, B. 13 
is not one in accordance with law unless the defects are 
remedied by amendment under E. 17. (Vol 18) 1931 
Bom 128 (128) «« (Vol 3) 1916 Lah 316 (316) (DB). 
* (1940) 1 Mad L Jour 477 (477). 

[8] Application for exccution—Supplementary list of 
property can be allowed after registration of application 
—Fresh application if necessary, it can be treated as one 
in continuation of first applicatiou — No question of 
limitation arises. (Vol 5) 1918 Cal 73 (74) (DB). 

ORDER 21, RULE 14, NOTE 1. 

[1] The rule is permissive. The Court may at its 
discretion require the applicant to produce the required 
extract. (Vol 30) 1943 PC 98 (101) ; 70 Ind App 83 : 
ILB (1943) Nag 669 ; ILR (1943) Kar 109 (PC). 

[2] In the case of an application for sale in pursuance 
of a mortgage decree, a preliminary attachment of the 
mortgaged property is not necessary and therefore this 
rule does not apply to such a case and the Court cannot 
dismiss the application for failure to produce the 
certified extract. (Vol 24) 1937 Oudh 233 (234) : 13 
Luck 162: * (Vol 33) (1946) Bora 105 (106). * (Vol 5) 
1918 Oudh 418 (418). 

[3] An order dismissing execution petition for 
default in compliance with direction of Court under 
this rule requiring filing of patta extracts is a final order 
within the meaning of Art. 182 (5), Limitation Act. 
(Vol 32) 1945 Mad 154 (155) : ILB (1945) Mad 684 
(FB). 

[4] Where a decree holder for the pui?pose of en- 
abling him to obtain a copy of the Collector’s register 
madq an application to the Court which passed the 
decree trO grant him a certificate that such a copy was 
necessary, it was held that such an application was a 
step-in-aid of execution. (1882) 5 Mad 141 U43, 144) 
(DB). 

ORDER 21, RULE 15. 

Synopsis. 

1. Scope. 

2. Joint decree. 

3. Persons virho may apply. 
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O. 21 R. 15 (conid.) 

4. Execution by one decree -holder in respect of 

his share. 

4a. Sub-rule (2) 

5. Payment by judgment-debtor to one decree- 

holder out of court. 

6. Appeal. 

1. Scope. [1] Eule applies when decree has been 
passed jointly in favour of more persons than one — It 
does not apply to decree passed in favour of one person 
only. (Vol 21) 1934 Pat 627 (628). f (Vol 18) 1931 Lab 
5(6). 

[But see — Assumed that Eule applies to legal repre- 
sentatives of deceased decree-holder )] 

[2] Surviving decree-holders can execute the decree 
for the benefit of the legal representative of the deceased 
decree-holder also. (Vol 5) 1918 Mad 56 (56) (DB). 

[3] This rule is not applicable where the execution 
of decree is made dependant upon all the decree-holders 
joining in application. (1884) 6 All 69 (70) (BB). 

[4] Non-compliance with E. 15 can be remedied by 
amendment of application. (Vol 17) 1930 All 188 (191) 
(DB). 

[But see (Vol 6) (1919 Pat 286 (288) : 4 Pat L Jour 
575 (DB). 

2. Joint decree. [1] Decree specifying shares of 
several decree-holders is not joint decree. (1870) 13 Suth 
WE 244 (245) ^ (Vol 9) 1922 Mad 456 (457) (DB), Peti- 
tion decree). 

[But see (Vol 19) 1932 Pat 261 (265) : 11 Pat 445 
(DB). (One decree determining rights of several parties 
is joint decree).] 

[2] Decree for firm is in favour of partimrs jointly. 
(Vol 21) 1934 Mad 330 (331) : 57 Mad 696 (J)B). * (Vol 
18) 1931 Lah 507 (508) (Execution can be taken out by 
some partners). 

[See however (Vol 15) 1928 Sind 37 (38) (Decree in 
favour of firm— Names of all partners not disclosed — 
Decree is not joint).] 

[3] Decree assigned jointly to more than one person 
— Assignees mav be deemed to be joint decree-holders 
for purposes of E. 15). (Vol 32) 1945 Bora 380 (382) : 
IDE (1945) Bom 463. * (Vol 29) 1942 Bom 29 (31) : 
ILE (1942) Bom 1 (Decree-holder assigning decree to 
two persons — One assignee applying for execution of . 
whole— Application is in accordance with law and acts 
as step-in-aid). 

[4] Portion of decree transferred by assignment or by 
operation of law — Transferee is in position of joint 
decree-holder. (Vol 8) 1921 Mad 599 (6^j : 44 Mad 919 
(PB). ^ (1912) 34 All 72 (77) (DB). * (Vol 6) 1919 Lah 
429 (430) : 1917 Pun Be No. 15. * (1891) 14 Mad 252 
(254) (DB) : (1890) 13 Mad 347 (overruled). 

[5] Joint Hindu family — Coparcener of decree-holder 
cannot execute decree as deeree-bolder-r-He may become 
transferee by operation of law ; and if there are other 
coparceners in whose favour also decree becomes trans- 
ferred, he may apply as one of assignees. (Vol 33) 1946 
Bom 27 (29). 

[ But see (Vol 14) 1927 Bom 123 (124, 125) : 51 
Bom 143 (DB). 

[6] Partition suit by father against two sons — One of 
the sons absent — Decree in favour of father for one- 
hird share— Possession of remaining two- third share 


cannot be given to son remaining present as partition 
decree cannot be regarded as passed jointly in favour 
of the two sons. (Vol 26) 1939 Lah 302 (302, 303). 

3. Persons who may apply [1] Under this rule if 

there are more than one decree-holder any one or more 
of them may. unless the decree imposes a condition to 
the contrary, apply for execution of the whole decree. 
(Vol 3) 1916 Cal 577 (5791 (DB) ^ (Vol 16) 1929 All 
953, (955, 957) : 51 All 998 (DB). (Deposit of 
pre-emption money is proceeding in execution and 
E. 15 applies — Per Boys, J., Sulaiman, J , Contra), 

* (Vol 32) 1945 Bom 380 (381, 382) : ILE (1945) Bom 
463 (DB). (Decree assigned jointly to more than one 
person — 0. 21, Er. 15 and 16 can be applied — One 
assignee can execute decree). (Vol 6) 1919 Mad 123 
(126) (DB). (Assignment of decree by only some decree- 
holders — Assignee must apply for execution under E. 15 
for benefit of himself and other joint decree holders and 
not for his individual benefit alone). >351 (Vol 24) 1937 
Pat 253 (256). ^ (Vol 7) 1920 Pat 672 (673) (DB).. 
(Some decree-holders who., have obtained permission 
under E. 15, 0 45, can execute decree on behalf of 
others also). ^ (Vol 21) 1934 Pesh 76 (77). (Decree in 
favour of joint family — One member can file execution 
for benefit of all). 

[2] Decree-holders members of joint family — Death 
of one leaving other as sole survivor — Survivor can 
apply for execution to Court executing decree— Non- 
mention of death of coparcener is not sufficient to reject 
application if Court knows in subsequent proceedings of 
fact of death— (Vol 19) 1932 Pat 359 (360) : 12 Pat 42 
(DB). ' 

[3] Court has discretion to allow one of several dec- 
ree-holders to execute the whole decree only if the court 
sees sufficient cause. (1913) 36 Mad 357 (361)(DB),© (Vol 
20) 1933 Mad 157 (158) ; 66 Mad 316 (DB). (Execution 
application bv one of joint decree-holders — Obiection''by 
other decree-holders that application is a fraud— Court 
can disallow execution), i© (1902) 25 Mad 431 (436) (FB 
(Order under this rule cannot be asked as of right.) 
^ (Vol 22) 1935 Nag 25 (27) : 31 Nag LB 271. (Joint 
decree — Two out of four applying — Third admitting 
payment — Fourth taking no interest in proceedings — 
Court is justified in allowing execution to applicants). 
(Vol 30) 19 43 Pat 188 (189). (A and B joint decree-hol- 
ders — Application by A for permission under 0.21, E.15 
to execute entire decree — A deliberately ignoring fact 
of B having entered satisfaction — Pertnission held* 
should be refused). (Vol 9) 1922 Pat 597 (597. 598) : 
1 Pat 609. (Even if the application is npl allowed 
that fact will not make it one not in accordance with 
law). 

[4] Court can allow other decree-holders to inter- 
vene m pending execution, if it is not being properly 
conducted. (Vol 8) 1921 Mad 699 (601) : 44 Mad 919 
(FB). 

[6] Issue of notice to other joint decree-holders on 
an application under this rule, Is discretionary. (1906) 
33 Cal 306 (310, 311) (DB). (Notice is not necessary 
where decree grants injunction). ^ (Vol 13) 1926 Cal 
811 (812). © (Vol 20) 1933 Lah 655 (656) : 14 Lah 212. 

[6] Execution by one of the joint decree-holders 
enures for the benefit of all unless there is direction in 
the decree or by the Court, permitting execution for his 
share only — Payment may be made of the whole or part 
in Court or outside — Another decree-holder can o&im 
his share by a suit. (Vol 15) 1928 Mad 800 (801, 802) 
(DB) ® (Vol 2) 1915 PC 81 (82) ; 37 All 545 : 42 Ind 
App 177 (PC). (Mortgege-decree— Or^ of several 
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decree-holders executing and purchasing property him* 
self— He cannot prevent others recovering their share)* 

* (Vol 11) 1924 All 813 (814). (Purchase by one decree- 
holder in execution enures for all), ^ (1911) 33 All 563 
(565) (PB). •i* (Vol 22) 1935 Lah 484 (486) : 17 Lah 115 
(DB). (Decree in favour of ^two brothers— Execution 
application signed by one alone — Purchase made by him 
in his name — Other brother is also entitled to share in 
such property). 

[7] It is not necessary to state in execution applica- 
tion that application by one of decree-holders is being 
made for benefit of all — (Vol 17) 1930 Lah 603 (604). 

* (Vol 20) 1933 Lah 655 (656) : 14 Lah 212. * (Vol 18) 
1931 Lah 600 (601) (DB) (Vol 28) 1941 Pat 499 (500) 
(One of two decree-holders alone applying lor execution 
without stating that he is applying for benefit of others 
also — Name of other decree- holder stated in application 
— Other decree-holder actually appearing in proceedings 
— Application held maintaipable under O, 21. R. 15), 

* (Vol 27) 1940 Sind 230 (232) : ILE (1940) Ear 461. 
(No particular words need be used to express that 
execution application is joint — Application by one of two 
decree-holders slating that other decree-holder will be 
produced at time of recovery of money — Application is 
on behalf of both). 

[See (Vol 26) 3939 Mad 278 (279, 280) : ILR (1939) 
Mad 338 (DB). (One of several decree-holders apply- 
ing for execution of decree as result of arrangement 
arrived at between them- Omission to state expressly 
that applicant is only one of decree-holders does not 
invalidate application— Court can allow application to 
be amended to bring it into compliance with 0, 21, 
B. 15). 

[But see (Vol 32) 1945 Pat 459 (459) : 24 Pat (485) 
(Vol 25) 1938 Pat 457 (460) : .17 Pat (223). (Vol 6) 1919 
Pat' 286 (287, 288) : 4 Pat L Jour 575 (DB). 

4. Execution application by one decree-holder in 
respect his share — [1] One of the several joint 
decree-holders cannot take out execution for his share 
of the decree. (1883) 5 All 27 (31) (DB). f (1891) 15 
Bom 242 (244, 245) (DB). ^ (1895) 18 Mad 464 (465). 

* (Vol 13) 1926 Oudh 605 (605) ; 2 Luck 269 (DB). 

[2] Some of joint decree-holders applying for execu- 

tion of portion of decree ^ving up the rest— Other 
decree-holders not objecting — Execution may be 
allowed— Othfer decree-holders cannot subsequently 
apply for execution. (Vol 15) 1928 Cal 659 (560) ; 56 
Cal 12. ^ (Vol 21) 1934 Cal 465 (467) ^ (DB). (Rule 

does not apply where joint decree has been satisfied in 
part before application for execution— Notice given to 
other joint decree-holders— No objection to execution — 
Application for share is not illegal). 

[ See also (Vol 21) 1934 Bom 216 (218) : 58 Bom 
428 (DB), (Two Decree-holders— Execution application 
by one of them alleging that other had relinquished his 
right during pendency of suit— Other decree-holder 
stating on objection that he had no objection to execu- 
tion — Statement held did not amount to relinquishment 
of his interest in decree). 

[3] One joint decree-holder applying for execution as 
regards his share of immoveable property on payment 
of proportionate amount— Withdrawal by other co- 
decree-holders of their application not amounting to 
agreement never to execute — Defect of partial deposit of 
amount of purchase money is dot cured, (Vol 21} 1934 
Pesh 40 (42). 

[4] Where a portion of decretal rights devolves either 
by inheritance or otherwise upon judgment-debtor, the 


decree does not become incapable of execution, but 
extinguished only pro to^nto. The other decree-holdei^ 
can execute the decree in respect of his share. (1888) 10 
All 570 (574, 575). ^ (1883) 5 All 27 (34) (DB). 

[5] Decree awarding separate costs against separate 
defendants— Separate applications for execution can 
be made as they are really one application split up 
into several for convenience. (Vol 7) 1920 Pat 672 (673), 

[6] Joint decree-holder without having recourse^ to 
R. 15 executing entire decree and entering satisfaction 
of whole decree — Other decree-holder, ignoring fact of 
satisfaction, can execute for his share. (1942) 8 Cut. L. 
Tim. 86 (87). 

[7] Trial Court passing decree for costs severally — 
Appellate Court giving a joint decree — Application for 
execution made by one of the joint decree-holders for his 
share only and entertained by the Court keeps alive the 
entire decree. (Vol 15) 1928 Cal 861(862) (DB). 

4-a. Sub-rule (2). — [1] The object of Sub* rule (2) is 
to protect the interests of the non-applicant decree- 
holders. (Vol 28) 1941 Pat 499 (501). 

[2] Court has to see interests of all decree- holders 
— If they appear and consent, their interests are sufiici- 
ently safeguarded. (Vol 13) 1926 Cal 811 (812) (DB). 

[3] Where a decree is passed in favour of the plain- 
tiff and of certain pro forma defendants who are co- 
faharers with the plaintiffs the Court can allow execution 
of the decree at the instance of the pro forma defen- 
dants providing safeguards for the rights of the plain- 
tiff. (Vol 5) 1918 Cal 153 (154) (DB). 

[4] Heirs of deceased decree-holder themselves par- 
ties to execution application — There is no question of 
any order having to be made under Sub-R. (2) (Vol 20] 
1933 Pat 609 (610, 611). 

[6] Court need not determine who are the other 
decree-holders before making order under B. 16 — Order 
safeguarding interests of heirs of deceased decree-holder 
— Notice to heirs not necessary, (Vol 12) 1925 Pat 591 
(592). 

[6] Execution application by one of several decree- 
holders without objection by others— Judgment-debtor 
Cannot object that interest of other decree-holders have 
not been safeguarded, (Vol 28) 1941 Pat 499 (601). ^ 
(Vol 26) 1939 Mad 278 (280) : I. L. R. (1939) Mad 338 
(DB). ^ (Vol 7) 1920 Nag 40 (41). * (*41) 1941 Pat 
W. N. 183 (185). 

[7] No objection raised by judgment-debtor to 
execution by some of many decree- holders in executing 
Court — Objections cannot be raised in appeal, (Vol. 
13) 1926 Mad 1198 (1198, 1199). 

5. Payment by judgmeht-debtor to one 
decree-holder out of court. [1] Several joint 
decree- holders — ^Payment to one out of court does 
not bind others unless he represents them in 
some way, (Vol 28) 1941 Oudh 336 (336.) * 
(Vol 16) 1929 Lah 462 (463). * (Vol 2) 1915 ‘ Iiah 155 
(156). (Discharge given by manager of joint Hindu 
family is binding on other members.) ® (1892) 15 Mad 
343 (345) (DB,) * (Vol 22) 1935 Nag 25 (27) : 31 Nag 
L. R. 271, © (Vol 27) 1940 Sind 230 (232) : L L. B. 
(1940) Kar 461. (Decree-holder applying for execution 
undertaking to produce joint decree-holder at time of 
recovery of money — Adjustment out of court — Joint 
decree-holder not produced as undertaken — Satisfaction 
of decree to the extent of share of decree-holder apply- 
ing for execution only can be recognised.) 

[2] Joint decree-holders — One cannot^ give discharge 
for decretal amount to detriment and without know- 
ledge of others. (Vol 29) 1942 Pesh 68 (59.) ® (Vol 
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16. Where a decree or, if a decree has been passed jointly in favour of two or more persons, 
the interest of any decree-holder in the decree is transferred ^ by assignment 
Application for exe- writing ^ or by operation of law, ^ the transferee may apply for execution 
decree ^ decree to the Court which passed it ; and the decree may be executed ® 

in the same manner and subject to the same conditions as if the application 
were made by such decree-holder : 

Provided that, where the decree, or such interest as aforesaid, has been transferred 
by assignment, notice of such application shall be given to the transferor and the judgment, 
debtor, and the decree shall not be executed until the Court has heard their objections (if any) to 
its execution : 


Provided also that, where a decree for the payment of money against two or more persons 
has been transferred to one of them, it shall not be executed against the others. 

[1882-S. 232; 1877-S. 232; 1859-S. 208. See S. 49.] 


PROVINCIAL AMENDMENTS 

Bombay 

The following explanation shall be added to Eule 16 : 

Explanation an application under this rule, any payment of money made under a decree, or any 
adjustment in whole or in part of the decree arrived at to the satisfaction of the decree-holder, which payment 
or adjustment has not been certified or recorded by the Court under Rule 2 of this Order, shall not be recognised 
by the Court entertaining the application.’* [9-8-1940.] 


O. 21 R- 15 (contd,) 

10) 1923 All 494 (495) : 45 All 401 (DB). * (1903) 
26 All 318 (320) (DB.) * (Vol 15) 1928 Cal 759 (760.) 
* (Vol 32) 1945 Nag 95 (97) ; I. L. R. (1945) Nag 242 
(DB.) * (Vol 30) 1943 Pat 188 (188). ^ (Vol 27) 1940 
Sind 230 (232) : I. L. R. (1940) Ear 461. 

[3] Certificate by one decree-holder given on behalf 
of all— If there is in fact discharge of decree, other 
decree-holders cannot execute same. (Vol 6) 1919 Mad 
123 (126.) 

[4] Execution by one of joint decree- holders on 

behalf of all — Payment made of a whole or part in 
Court or outside — Another decree-holder can claim 
his share by suit. (Vol 15) 1928 Mad 800 (803) 
(DB.) ' ^ 

[5] Decree in favour of joint Hindu family — Manag- 
ing member can enter up s atisfaction of decree which 
will be binding on family. (1913) 35 All 380 (384). 4* 
(1912) 25 Mad L. Jour 442 (443. 444) (DB). * 16 
Oadh Cas 146 (147). 4« (Vol 14) 1927 Pat 329 (830). * 
(Vol 4) 1917 Mad 988 (989) (DB.) (Joint decree- 
Payment to some of decree- holders cannot be treated 
even as part satisfaction of decree.) 

[But see (Vol 21) 1934 Mad 330 (332) : 57 Mad 
696 (DB.) * (Vol 32) 1945 Nag 95 (97); I. L. R. (1945) 
Nag 242 (DB.) 

[6] Decree owned by joint Hindu family —Payment 
to inember other than karta does not operate as satis- 
faction wbolJy or in part of decree or of share of that 
member. (Vol 30) 1943 Pat 10 (12) : 21 Pat 622. 

[7] Decree in favour of a firm— One partner can 
receive payment of decretal amount and notify satisfac- 
tion, (Vol 13) 1926 Sind 167 (169). (Vol 14) 1927 Lab 
385 (387). 

[But see (Vol 29) 1942 Pesh 58 (59.)] 

6. Appeal. — [1] Appeal from order under the rule 
lies only if case comes under S. 47. (Vol 11) 1924 
Mad. 518 (519) (DB.) 

[2] Execution application by one of joint decree- 
holders— Others not served — Execution referred— Dis- 
trict Judge setting aside order and remanding case— 
No appeal lies from order of refusal— Revision is com- 
fe^ent, (Vol 27) 1940 Pesh 24 (25). 


ORDER 21, RULE 16. 

Synopsis. 

1. Where a decree has been transferred. 

2. Transfer by assignment in writing. 

3. Transfer by operation of law, 

4. Benamidar. 

5. Part transfer of a decree. 

6. Pledge of decree. 

7. Assignment of rent decrees under the Ten- 

ancy Acts. 

8. Transfer, when takes effect. 

9. Rights of the transferee. 

10. Application for execution must be made to 

the Court which passed the decree. 

11. Award. 

12. Notice to transferor and judgment-debtor. 

13. Objections! to be heard. 

14. Transfer of decree for payment of money 

against two or more persons to one of 

them. 

15. "Decree for the payment of money.” 

16. Attachment of decree by co-judgment-debtor. 

17. Application for substitution by transferee. 

18. Transfer of decree against company in 1 iqui- 

dation. ' 

19. Appeal. 

20. Suit by assignee for declaration of right or 

for refund of price. 

1. Where a decree has been transferred. — [1] No 
one can execute a decree except the decree-holder or a 
person to whom the decree has been transferred by 
assignment in writing or by operation of law, (VoJ 27) 
1940 Bom 5 (6) * (Vol 9) 1922 All 98 (99) ^ (Vol 24) 
1937 Nag 30 (30) : ILR (1937) Nag 82. 

[2] A third person cannot execute a decree unless 
there is a transfer to him of the decree. (*77) 2 Cal 
327 (334) : 4 Ind App 66 (PC), 

[3] The rule applies to cases where the person who 
applies for execution as a transferee and not as one 
whose name appears on the decree, (Vol 25) 1938 Pat 
462 (464) : 17 Pat 206 (DB). 

[4] The rule does not apply to a joint decree holder 
seeking to enforce execution as the surviving decree- 
holder on the death of the other. (’32) 13 Pat L Titi^ 
§79 (580, 581) (DB). 
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Calcutta 

In the first proviso cancel the words “and the decree shall not be executed until the Court has heard their 
objections (if any) to its execution ” and sulstitute therefor the following- words : 

“and until the Court has heard their objections (if any) the decree shall not be executed provided that 
if, with the application for execution, an affidavit by the transferor admitting the transfer or an instrument of 
transfer duly registered be filed, the Court may proceed with the execution of the decree pending the hea ring of 
such objections.*’ 

K^pur 

After the words, “which passed it, insert the words **or to any Court to which it has been sent for 
execution”. [29-6-1943.] 


N.-W. F. P. 

For the first proviso, substitute the following proviso : 

“ Provided that where the decree, or such interest as aforesaid, has been transferred by assignment, 
notice of such application shall be given to the transferor; and unless an affidavit by the transferor admitting the 
transfer is presented with the application, the decree shall not be executed, until the Court has heard his 
objections (if any) to its execution.” 

Patna 

Add the words “or to the Court to which the decree has been sent for execution,'' as the case may be’ * after 
the words “to the Court which passed it.” 

Delete the words “and the judgment-debtor” from the first proviso, and in the said proviso after the word 
“transferor,” insert the words “unless an affidavit of the transferor admitting the transfer is filed with the appli- 
cation,” and stibsUtute the word “his” for the word “their” and the word “objection” for the woxd 
“objections.” 


O, 21 E. 16 (contd,) 

[5] Preliminary decree for mesne profits transferred — 
Transferee satisfied-Final decree: passed— Execution by 
transferee not governed by the rule. (Vol 25) 1938 Pat 
462 (464) ; 17 Pat 206 (DB). (Where a preliminary 
decree for mesne profits is assigned pending an inquiry 
into the mesne profits and the assignee is substituted 
and gets a final decree passed, an application by him 
to execute that final decree is not governed by 0, 21 
B, 16 or the provisos thereto.) 

[6] Transferee of property dealt with by the decree 

cannot apply under this rule. (Vol 14) 1927 Mad 240 
(241) © (*08) 30 ki\ 28 (30) (DB). (Vol 9) 1922 All 
98 (99) * (Vol 11) 1924 Bom 426 (427) (DB). (Vol 7) 
1920Lah 324 (325)(DB). (’03) 32 Bom 181 (184) 

(DB). 

[Also see S. 146 Note 4.] 

[See however (Vol 17) 19S0 Bang 303 (311, 312) 
(DB). 

[7] The assignee of the decree to be subsequently 

pass^ cannot apply for execution under this rule. (Vol 
29) 1942 Mad 21 (22) (DB). (’07) 17 Mad L. Jour 

391 (391) (DB). * (Vol il) 1924 Cal 661 (665) : 51 Cal 
703 (DB). * (Vol 13) 1926 Bom 406 (406, 407) (DB). * 
{Vol 14) 1927 Sind 78 (83) ; 22 Sind LEI* (Vol 27) 
1940 Pat 270 (271) (DB). * (Vol 17) 1930 Bang 303 
(311). 

[But see (’87) 11 Bom 506 (512).] 

[Also see S. 47 Note 24.] 

[8] Transferee of the property which is the subject 
matter of the suit cannot under this rule execute the 
decree subsequently passed unless he has been implead- 
ed in the place of the vendor. (Vol ll) 1924 Cal 661 
(666) : 61 Oal 703. (Dissenting from (Vol 8) 1921 Cal 
74) * (Vol 19) 1932 Cal 439 (439) : 69 Cal 297 (DB). * 
(Vol 9) 1922 Pat 563 (564) (DB). 

[9] Assignee of preliminary decree omitting to get 
impleaded in the suit will be debarred from executing 
the final decree. (Vol 13) 1926 Mad ll29 (1129) (DB). 
® (Vol 4) 191f|Cad 844 (845) (DB). 

[10] An a^gnment of the decree of the trial Court 
pities with it the right to execute the decree |)assed in 


appeal. (Vol 27) 1940 Pat 270 (271) * (Vol 5) 1918 
Mad 279 (280) (DB). 

[11] Where the transferor and transferee jointly 
apply for execution the rule does not apply. (Vol 32) 
1945 Cal 387 (394). 

2. Transfer by assignment in writing.— [1] As- 
signee under an oral transfer cannot apply for execu- 
tion under this rule. (Vol 11) 1924 Cal 661 (662) : 51 
Cal 703. * (12) 16 Ind Cas 807 (807) Mad. * (*11) lO 
Mad L. Tim 532 (532). 

[2] To allow a transferee to apply the transfer 
must be by instrument in writing. A mere contract for 
sale of a decree without an assignment in writing in 
favour of the purchaser is not enough. (Vol 3) 1916 
P C 147 (147) : 43 Cal 990 ; 43 Ind App 108 (PC.) 
(Mere contract for sale of decree without assignment in 
writing is not enough.) * (Vol 12) 1925 Bom 472 (472) 
(DB.) (A person entitled to obtain an assignment of a 
decree under another decree cannot apply.) 

[3] A release by the decree-holder of his rights in 
favour of another does not operate as an assignment. 
(Vol 14) 1927 Pat 170 (171). 

[See however (Vol 20) 1933 All 188 (189.)] 

[4] A consent decree does not amount to an assign- 
ment in writing. (Vol 31) 1944 Sind 230 (232) : ILB 
(1944) Kar 231. 

[5] A decree for sale of immovable property is itself 
not immovable property and therefore, an assignment of 
such a decree does not require to be registered. (’13) 
35 All 524 (526) (DB.) * (*91) 13 All 89 (91, 92) (DB.) 
* (*96) 23 Cal 450 (453, 464) (DB.) * (’08) 12 Cal 
W N 625 (627) * (Vol 15) 1928 Lah 70 (71). 

[But see (’83) 9 Cal 839 (842) (DB.) (Entitled te 
execute it only as a money decree, * (Vol 27) 1940 
Mad 610 (611) (Assignment of mortgage-decree requires 
registration.)] 

[6] A personal decree against a defendant is trans- 
ferrable without registration even though it may be a 
mortgage-decree as against the other defendants. (Vol 
16) 1928 Mad 142 (142) (DB.) 

[7] The rule does not require any particular form 

Of vrritinf . (Vol 23) 1936 (DB.) * ^Voi 
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26) 1939 Bom 221 (225) : ILR (1939) Bom 271 (DB.) 
^ (Vol 31) 1944 Sind 230 (232) : ILE (1944) Kar 231. 

[8] Court’s order directing sale by auction of the 
decree is sufficient to constitute an as^iignment in 
writing. (Vol 23) 1936 Mad 543 (545) (DB). 

[9] Assignment of funds recoverable under decree 
is not assignment of the decree. (Vol 24) 1937 Gal 
570 (572.) 

3. Transfer by operation of law. — [1] Transfer of 
decree by operation of law takes place on the death 
of the decree-holder to his legal representative 
and on his insolvency to the offinal assignee 
or officUl receiver or to the purchaser of a decree 
in court sale. (’77) 2 Cal 327 (334) : 4 Ind App 66 
(PC.) ^ (Vol 27) 1940 Bom 5 (6) (Legal representative.) 
^ (Vol 17) 1930 Cal 614 (615) : 57 Cal ll37. (do) 
(Vol 11) 1924 Cal 661 (662, 663) : 51 Cal 703. ^ (03) 
31 Mad 77 (79) (Legal representative) >39 (Vol 23) 1936 
Tdad 543 ^543) * (1900) 4 Cal W N 785 (787) (Decree 
in favour of insolvent transferred to surety on annul- 
ment of adjudication.) •39 (’12) 22 Mad L. Jour 161 
(164.) (Purchaser of decree in Court sale ) 

[See also (Vol 26) 1939 Bom 221 (224) : ILE (1939) 
Bom 271 ^ (Vol 31) 1914 Smd 230 (231, 232) : ILR 
(1944) Kar 231. 

[2] The following are also some of the instances of 
transfer by operation of law; — 

[a] Son who obtains decree for partition of his share 
in a decree held by his father becomes an assignee by 
operation of law to that decree to the extent; of his share 
(’91) 14 Mad 252 (254) (Eevers.ng 13 Mad 347.) 

[b] Original owner of trust properties after the trust 
has been declared incapable of execution becomes assig- 
nee to the decrees obtained by the trustee while he was 
such. (Vol 11) 1921 I>at 343 (345) (DB.) 

[o] Minor son succeeding to estate affer revocation of 
probate of will can execute decree obtained by the 
executor. (’89) 16 Cal 347 (349) (DB.) ^ ( 09) 9 Cal 
L. Jour 443 (447.) (Minor beneficiary attaining majo- 
rity— Authority of executor terminated — Beneficiary is 
a transferee.) 

[d] Mortgagee with final decree for foreclosure can 
execute without assignment a decree for possession of 
the mortgage properties obtained by the mortgagor (’05) 

1 Nag L E 49 (51). 

[e] Decree holder for pre-emption becomes an assignee 
to a decree for foreclosure on a mortgage of the proper- 
ties. (Vol 14) 1927 Oudh 358 (359) ; 2 Luck 710 
(DB) 

[f] Widow becoming a convert and remarried 
thereby forfeiting her right to her late husband’s estate 
— Her deceased husband’s heir becomes transferee to 
any decree obtained by her while representing the 
estate (Vol 22) 1935 Bom 298 (302; ; 59 Bom 417 
(DB.) 

[g] Manager of joint family missing and lost for a 
number of years— His eldest son as manager becomes 
transferee to a decree passed in favour of the family. 
(Vol 25) 1938 All 256 (258) : ILE (1938 All 425 (DB.) 

[h] Decree devolving on son on the death of fathpr 
who was the sole decree-holder is a transferee by 
operation of law. (Vol 27) 1940 Mad 89 (SO) : ILE 
(1940) Mad 79 (DB.) 

[3] In the following oases it was held that the person 
who held the decree did^ not become transferee by 
operation of law: — 


[a] Owner of decree by a transaction interviror (Vol 
23) 1936 Mad 543 (544) (DB.) 

[b] Member of joint family getting the decree allot- 
ted to him in partition. (’12) 16 dnd Gas 807 (807) Mad 
(DB ) ^ (’ll) 13 Bom L E 22 (26,) 

[But see] (Vol 20) 1933 Lah 432 (432, 433) (DB.) 

[c] Obtaining another decree against the decree 
holder does not operate to transfer the decree held by 
such decree holder. (Vol 13) 1926 Pat 320 (320) ; 5 
Pat 511 (DB.) ^ (Vol 21) 1934 Mad 471 (472) ^ (Vol 
20) 1933 Bom 367 (368) : 57 Bom 513. 

[d] Declaration of title to a decree does not operate 
to transfer the decree to person in whose favour ^the 
declaration was made. (Vol 26) 1939 Bom 221 (225) : 
ILE (1939) Bom 271 (DB.) (Vol 31) 1944 Sind 230 
(231, 232) : ILE (1944) Kar 231. * (Vol 24) 1937 
Oudh 471 (473) ; 13 Luck 649 (DB.) 

[e] The Official Liquidator of a company is merely 
an agent of the Court for the purposes of the liquidation 
of the company, he is not a transferee of any decree 
that may have been passed in favour of the company. 
(Vol 2})19d6 Lah 152 (153 ) 

[f] A receiver appointed by a foreign court does not 
become transferee in the absence of an assignment. 
(Vol 28) 1941 Bom 381 (381, 382): ILE (1941) Bom 635 
(DB) 

4. Benamidar. — [1] A transferee on record though 
Benaml alone can apply to execute the decree. (Vol 
12) 1925 Mad 70l (702) : 48 Mad 553 (DB.) Dissenting 
from 21 Mad 388.) © (Vol 22) 1935 Mad 140 (141) 
(DB) 

[But see] (Vol 26) 1939 Mad 210 (214) ; ILR (1939) 
Mad 1004 (DB.) * (Vol 14) 1927 Lah 110 (110) : 8 
Lah 35 (DB ) ^ (Vol 26) 1939 Pat 411 (412) ! 18 Pat 
318. * (Vol 25) 1938 Pat 457 (459) ; 17 Pat 223. « 
(Vol 17) 1930 Smd 1 (2). 

[2] Benami transferee can apply. (Vol 2) 1915 All 
264 (266) : 37 All 414 (DB ) ^ (Vol 7) 19*20 Low Bor 
118 (120) : 10 Low Bur Rul 280. * (’35) 163 Ind Gas 
618 (619) (Cal) (DB ) 

[But see] (’89) 16 Cal 355 (363.) 

[3] Court can enquire into the question of benami 
in the execution proceeding where there is a contest 
between the heirs of the deceased transferee and a 
person who alleges the transfer was benami. (Vol 29) 
1942 Mad 688 (690) ; ILE (1943) Mad 164 (FB.) 
[(Vol 14) 1927 Mad 903 : 51 Mad 219 followed. Con- 
flict between 21 Mad 388 and (Vol 12) 1925 Mad 
701 : 48 Mad 553 held still to remain.] ‘S (Vol 14) 
1927 Mad 903 (905, 907) : 51 Mad 219 (DB.) 

[4] Decree obtained by the benamidar himself can 
be executed by him. (Vol 18) 1931 Oudh 69 (69) 

[But see] (*14) 25 Ind Cas 555 (556) (Cal) (DB). 

[5] A person who is neither decree-holder nor a 
transferee of the decree cannot apply on the ground 
that the decree-holder is benamidar for him. (Vol 27) 
1940 Pat 472 (473) (DB.) 

5. Part transfer of a decree.— [1] Transferee of 
part of a decree can apply for execution. (’90) 17 Cal 
341 (343) (DB.) ^ (Vol 13) 1926 All 346 (348) : 48 
All 432 (DB.) ^ (Vol 35) 3928 Lah 70 (71) (Dissent- 
ing from (Vol 6) 1919 Lah 429 : 1917 Pun Be 
No. 15) ^ (Vol 8) 1921 Med 699 (601) : 44 Mad 919 
(FB). (Assignee of a portion of a decree allowed to 
continue pending execution.) * (’13) 35 All 204 (206) 
(DB.) ^ (Vol 15) 1928 Mad 713 (716) (FB.) >3&(Vol 20) 
1933 Lah 478* (473.) 

184 A, M, 
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[But see] (Vol 7) 1920 Lah 324 (325) (DB.) 

[2] Transferee of part of decree is in the position 
of joint decree-holder and can execute it only subject 
to provision of law analagous to that in R. 16. (Vol 
8) 1921 Mad 599 (601) : 44 Mad 919 (PB.) * (’13) 
35 All 204 (206) (DB.) 

[Also see] 0. 21, E 15 Note 3, 

[But see] (Vol 21) 1934 Bom 59 (62) : 58 Bom 
226. 

[3] A preliminary decree with costs in a partition 
suit-decree for costs can be assigned and executed. 
(Vol 31) 1944 Oudh 280 (280) : 20 Luck 271. 

6. Pledge of decree.— [1] The mortgagee of a 
decree is entitled to apply under this rule. (Vol 13) 
1926 AU 346 (348) : 48 All 432 (DB.) fK [(Vol 9) 1922 
All 101, Dissented from] * (Vol 16) 1929 Cal 676 
(679) : 57 Cal 549 (DB.) * (’09) 34 Mad 442 (449) 
(DB.) 

7. Assignment of rent decrees under the Ten- 
ancy Acts. — [1] See S. 148 of the Bengal Tenancy 
Act (Vin of 1885.) S. 198 (k) of the Orissa Ten- 
ancy Act (XI of 1913), and Sch II, List II of the 
TJ, P. Tenancy Act (XVII of 1939.) 

[2] See also the following cases under the Bengal 
Tenancy Act. (1913) 40 Cal 462 (464) (FB.) ^ (Vol 
1) 1914 P C 111 (114) : 43 Cal 926 : 41 Ind App 
91 (PC). 

8. Transfer, when takes effect [1] The transfer. 

of a decree made by an instrument in writing takes 
effect from the date of such instrument. (’87) 9 All 
46 (51) (DB.) © (’94) 16 All 483 (492) (DB.) © (’99) 
26 Cal 250 (263) (DB.) © (’09) 33 Mad 62 (64) (DB.) 
© (’09) 5 Mad L. Tim 260 (260) (DB.) © (Vol 16) 
1928 Kang 25 (26) : 5 Kang 595 (DB.) (Eeversing) © 
(Vol 14) 1927 Bang 55 ; 4 Bang 426. © (Vol 15) 
1928 Sind 71 (73) : 26 Sind LE 153. 

[But see] (’80) 5 Cal 869 (870, 871.) 

[2] The rule merely regulates the procedure and 
does not affect substantive rights. So an assignee 
gets only the right to make an application under E. 16 
and till he is recognised the decree-holder can execute 
the decree. (Vol 15) 1928 Bang 25 (26) : 5 Kang 595 
(DB.) © (Vol 32) 1945 Oudh 225 (226, 227) : 20 

Luck 414 (DB.) 

9. Rights of the transferee. — [1] The transferee’s 
right to execution does not depend upon the discre- 
tion of the Court. (’10) 38 Cal 13 (21) (DB.) © (Vol 
19) 1932 Oal 439 (440) : 59 Cal 297 (DB ) © (Vol 21) 
1934 Lah 648 (651) : 16 Lah 63 (DB.) © (Vol 24) 
1937 Bom 366 (367) : ILK (1937) Bom 691. 

[2] Transferee is entitled to execute the decree as if 
the application were made by the original decree- 
holder after the transfer is recognised. (Vol 21) 1934 
All 209 (211) : 56 All 694 (DB.) © (l3) IS Mad L. 
Tim 145 (148.) 

^ [3] Absence of consideration is no bar to the execu- 
tion of decree provided the assignment is not a sham 
transaction. (Vol 15) 1928 Mad 458 (459) (DB.) © 
(Vol 6) 1919 Mad 123 (126) (DB.) 

[4] Court is bound to allow execution at the ins- 
tance of transferor till the transfer is recognised (Vol 
14) 1917 Mad 691 (692) (DB): © (Vol 20) 1933 Lah 
638 (639) : 14 Lah 744. © (Vol 21) 1934 Pesh 40 
(43) © (Vol 20) 1933 Sind 119 (120) (DB.) © (’91) 18 
Pal 639 (641) (DB.) © (Vol 18) 1931 Lah 116 
(117) © P13) 16 Oudh Cas 70 (73.) © (Vol 8) 1921 
Low Bur 37 (39) ; 11 Low Bur Eule 163 (DB.) © 


(Vol 22) 1935 Nag 230 (233, 234) : 31 Nag LR (Sup) 
111 (DB.) © (Vol 26) 1939 Cal 482 (483.) © (Vol 22) 
1935 Mad 383 (384) (DB.) © (Vol 26) 1939 Rang 245 
(246) : 1939 Bang LR 152 © (Vol 22) 1935 AU 1001 
(1001) (DB). 

[5] The assignee of a decree can transfer it to 
another although the name of such assignee has not 
been substituted on the record. (’86) 9 All 46 (51) 
(DB). © (Vol 4) 1917 Mad 853 (854) (DB). 

[6] Assignee of an exparte decree who did not get 
the transfer recognised cannot after the decree has been 
set aside under O. 9, R. 13 apply for its execution until 
he got the order so setting aside the ex parte decree 
cancelled. (Vol 3) 1916 Cal 323 (324) (DB.) 

[7] Where there are more than one assignee of a 
decree anyone of them may be allowed to execute it on 
behalf of himself and the others. (Vol 32) 1945 Bom 380 
(381, 382) : ILR (1945) Bom 463. 

10. Application for execution must be made to 
the Court which passed the decree.— [1] A^ 
application under this rule can be entertained only by 
the court which passed the decree and not a transferee 
Court. (Vol 28) 1941 Bom 190 (191) © (Vol 28) 1941 
Oudh 512 (514) (DB.) © (Vol 21) 1934 Lah 648 (650) : 
16 Lah 63 (DB.) © (’03) 25 All 443 (445) (DB). 
(Application for rateable distribution to the transferee 
Court is bad.) © (’79) 2 All 283 (283) (DB.) © (Vol 18) 
1931 Lah 690 (690, 691.) © (Vol 31) 1944 Mad 363 
(864, 365) (Legal representative must apply to be 
brought on record.) © (’03) 26 Mad 258 (259) © (Vol 

7) 1920 Nag 174 .(175) © (Vol 19) 1932 Pat 168 (169) : 
11 Pat 94 (DB.) (Do.) © (Vol 24) 1937 Bom 365 (369) 

: ILR (1937) Bom 691. © (Vol 24) 1937 Oudh 111 
(112) : 12 Luck 755 (DB.) © (Vol 24) 1937 Cal 31 (34) 
(DB.) © (Vol 32) 1945 Oal 303 (305.) 

[2] Where the transferee Court recognises the transfer 
it IS only Jan irregularity which can be cured by acquies- 
cence by the party. (Vol 21) 1934 Lah 648 (651) : 16 
Lah 63 (DB.) © (’07) 17 Mad L. Jour 300 (301) (DB.) 

Also see S. 42, N. 1. 

[But see] (Vol 27) 1940 Bom 5 (8). 

[3] Official liquidator of a company is not a trans- 
feree and so he can apply for execution in the Court to 
which the decree is transferred. (Vol 23) 1936 Lah 152 
(153.) 

[4] A Civil Court to which an award under the 
Madras Co-operative Societies Act of 1932 has been 
transmitted for execution can recognise the assignment 
of the award. (Vol 27) 1940 Mad 38 (40.) 

11. Award. — [1] For the purpose of recognising the 
assignment of an award, the Court in which it is filed 
is the Court which should be deemed to have passed the 
decree. (Vol 11) 1924 Cal 117 (118) © (Vol 26) 1939 
Cal 482 (483, 484.) 

[2] Share and rights under award transferred — 
Subsequent decree in terms of award in favour of 
transferor — Transferee can execute the decree. (Vol 
33) 1946 Bom 272 (275) (FB.) 

12. Notice to transferor and judgment-debtor — 
[1] The giving of notice of the application, to the 
assignor and to the judgment-debtor, is an indispensa- 
ble condition of jurisdiction and failure renders all the 
proceedings in execution void as against them. (Vol 14) 
1927 Cal 781 (782) : 54 Cal 624 (DB.) © (Vol 8) 1921 
Lah 143 (144) : 2 Lah 230 (DB.) © (Vol 7) 1920 Lah 
251 (253) © (Vol 18) 1931 Mad 192 (193j (DB ) © (Vol 

8) 1921 Pat 76 (77) : 5 Pat L Jour 390 (DB ) © (Vol 
24) 1937 Bom 365 (367) : ILK (1937) Bom 691, © 
(Vol 25) 1938 Cal 734 (736.) © (Vol 31) 1944 Nag 80 
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(82) : ILE (1943) Nag 734. (Application by legal 
representative — All iudgraent debtors should be notified.) 
(Vol 20) 1933 Lah 432 (483) (DB.) 

[See however] (»87j 9 All 46 (49) (DB). 

[2] Notice under this rule can be waived; if so done 
non-compliance with the rule regarding notice will not 
invalidate the execution. (Vol 26) 1939 Cal 419 (421)4* 
(Vol 21) 1934 Pat 9 (lO) 4 (Vol 31) 1944 Cal 328 
(330). 

[3] Notice to the judgment-debtor is not necessary 
according to the amendment of Lahore High Court (Vol 
24) 1937 Lah 465 (467) : ILR (1937) Lah 162 (DB.) 

[4] Notice of assignment and warrant for attaehmen ^ 
in execution should not be issued simultaneously* 
(*11) 36 Bom 68 (61) (DB.) 

[5] Where no notice under this rule is given to the 
subsequent mortgagee who was also a judgment-debtor 
by the assignee of the mortgage-decree he will 
not be bound by the execution or the sale in such 
execution. (Vol 17) 1930 All 627 (627, 628) : 52 All 
898 [Beversing. (Vol 16) 1929 All 437.] 

[6] The notice that is to be given under this rule is 
of the application for execution and not of the assign- 
ment. (Vol 11) 1924 Pat 576 (578, 680) : 3 Pat 696 
(DB.) 4 (Vol 8) 1921 Pdt 180 (182). 6 Pat L Jour 
358 (DB ) 

[7] Written notice is not necessary. Knowledge 
of the judgment-debtor of the order on the applica- 
tion is enough. (Vol 11) 1924 Pat 576 (680) : 3 Pat 
596 (DB.) 

[8] A combined notice under this rule and E. 22 will 
be sufficient. (Vol 29) 1942 Bom 134 (135) : I L B 
(1942) Bom 190 4. [(Vol 20) 1933 Pat 658 : 13 Pat 86 
and (Vol 21) 1934 Pat 9 relied on.] 4* (Vol 20) 1933 
Pat 658 (662) : 13 Pat 86 (DB.) 

[9] Notice need not be issued on every subsequent 
application by the transferee under this rule. (Vol 14) 

1927 Cal 694 (696) (DB.) 4 (Vol 21) 1934 Bang 101 
(103) (DB.) 

[10] Object of giving notice is to acquaint the judg- 
ment-debtor of the fact that the applicant purports fo 
execute the decree as the assignee of it. (Vol 29) 1942 
Bom 134 (135) : ILE (1942) Bom 190. * (’30) 1930 
Mad W N 166 (168.) 

[11] Transferee Court must presume that the Court 
passing the decree where it has substituted the name 
of the assignee has acted correctly. (Vol 23) 1936 Sind 
191 (193) : 30 Sind LR 249 (DB.) 

[12] The notice required by this rule may be served 
on the legal representatives of a deceased judgment- 
debtor. (’87) 11 Bom 727 (730) (DB.) 4* (’07) 30 Mad 
541 (543) (DB.) 

[13] If the original decree-holder becomes insolvent, 
the Official Receiver will be entitled to notice. (Vol 15) 

1928 Mad 360 (361). 

[14] In the case of a transfer by operation of law 
notice is not necessary. (Vol 21) 1934 IW 627 (628) 
(DB.) 4 (Vol 26) 1938 All 256 (257) : ILB (1938) All 
425 (DB.) 

[15] Notice to judgment-debtors who are exonerated 
from liability by the decree-holder is not necessary. 
(Vol 32) 1946 Mad 243 (244) : I L B (1945) Mad 882. 

13. Objections to be heard. — [1] The Court is 
bound to hear the objections if any, of the transferor 
and of the judgment-debtor. (Vol 18) 1931 Lah 645 


(546). 4 [Vol 1] 1914 Mad 86 (87) (DB.) 4 (Vol 25) 
1938 Mad 78 (79.) 

[2] Objection that the assignment is not supported 
by consideration is not valid, (Vol 1) 1914 Cal 60 (64) 
4 (Vol 19) 1932 Mad 327 (327, 328) 4 (Vol 2) 1915 
Mad 1138 (1140) (DB.) 

[3] Plea that the decree is not valid cannot be taken 
(*91) 15 Bom 307 (308) (DB.) 4 (Vol 3) 1916 Low Bur 
36 (36) (DB.) 

[4] Benami nature of the assignment or that it was 
in fraud of him can be shown by the judgment-debtor. 
(Vol 30) 1943 PC 66 (68) ; 70 Ind App 50 : ILR (1943) 
Kar (PC) 77 : ILR (1944) Mad 1 (PC.) 4 (Vol 32) 1945 
Bom 542 (543, 544.) 

[5] Wherever a notice under 0. 21, B. 22 is neces- 
sary an application under this rule should be heard 
along with it. (Vol 28) 1941 Bom 190 (191) 4 [(Vol 
24) 1937 Bom 365 : ILB (1937) Bom 691 relied on.] 

^ [6] A attaching B’s decree against him in execution of 
his decree against B — Transfer of decree by B pending 
attachment to C — A can object to assignment as void 
being one made while under attachment. (Vol 24) 1937 
All 63 (64.) 

[7] An assignment of a decree is not valid as against 
the judgment-debtor until he had notice of the assign- 
ment and any payment made before that to assignor 
of decree will bind the assignee. (Vol 11) 1924 Pat 118 
(119) : 2 Pat 754 (DB.) 

[8] Objection as to validity of assignment not put 

forward in the proceedings under the rule cannot be 
taken up at any subsequent stage. (Vol 29) 1942 Bom 
134 (135, 136) : ILB (1942) Bom 190 4 (Vol 30) 1943 
Bom 455 (456) 4 (Vol 12) 1925 All 117 (118) : 47 All 
86 (DB.) 4 (Vol 3) 1916 All 219 (219) : 38 All 289 
(DB.) 4 (’08) 12 Cal W N 625 (627) (DB.) 4 (Vol 

24) 1937 Cal 4 (6) (DB.) 

Also see S. 11 Note 23. 

[9] Objection that decree is nullity is barred by 
Bes judicata. (Vol 12) 1925 All 662 (662, 663) (DB.) 

[10] Objection as to transferee’s right to execution 
cannot be taken up before the Court to which decree is 
transferred. (Vol 19) 1932 Pat 168 (169) ; 11 Pat 94 

- (DB.) 

[11] The provision that an objection not taken up 
in the proceedings under this rule cannot be taken up 
in the later proceeding does not take away any right 
to object given by a special or local law. (Vol 20) 1933 
Cal 919 (922) ; 60 Cal ll8l (DB.) 

14 Transfer of decree for payment of money 
against two or more persons to one of them. — [1] 
Where one of the oo- judgment-debtors becomes both a 
decree-holder and judgment-debtor under the same 
decree, the liability of the other judgment-debtors gets 
extinguished. (Vol 30) 1943 Mad 641 (642) 4 (’68) 9 
Suth W E 230 (234) (PB.) 4 (Vol 13) 1926 Mad 1141 
(1142.) 

[2] Where the interest of one of the joint decree- 
holders devolves upon the judgment- debtor the decree 
becomes extinguished. (Vol 30) 1943 Mad 641 (642.) 

Also see 0. 21 B. 15 Note 5. 

[3] Assignee of decree for money found to be 
benamidar for one of several judgment-debtors — 
Execution of decree by him should be refused. (Vol 
29) 1942 Mad 28 (28) : ILB (1942) Mad 225 (DB.) 
4 (Vol 4) 1917 Mad 590 (591) : 40 Mad 296 (DB) 
[This case must be deemed to be overruled by (Vol 
19) 1932 Mad 372; 55 Mad 720 (FB.) in l3o faf US it 
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0. 21 R. 16 (contd,) 

decides that benami can be proved by relying on 
uncertified payment.] (Voi 7) 1920. Lah 431 (432, 
433) ^ (Vol 11) 1924 Nag 41 (42): 19 Nag L B 151. 

[4] Transfer of decree to relative of judgmem" 
debtor does not amount to transfer to judgment’ 
debtor. (Vol 16) 1929 All 792 (792) (DB.) 

[5] Assignment to benamidar for the estate of one of 
the debtors — Proviso applies: (Vol 30) 1943 Mad 641 
(642) ^ (Vol 26) 1939 Rang 82 : 1938 Rang LR 699 
distinguished.] 

[6] Objection that assignee is benamidar for one 
of the judgment- lebtors not taken when notice was 
issued cannot be taken later on. (Vol 24) 1937 Oudh 
111 (112) : 12 Luck 755 (DB.) 

[See however] (Vol 25) 1938 Oudh 106 (106) 
(DB) * (Vol 6) 1939 Rang 245 (247) : 1939 Rang 
LR 152. 


[3] The proviso is confined to cases of personal 
decrees and not where a person has been directed te 
pay the debt out of the assets in his hands. fVol 19) 
1932 All 704 (707) : 54 All 448 (DB.) 

[But see (Vol 11) 1924 Nag 41 (41) : 19 Nag LR 
151 ^ [Yol 30) 1943 Mad 641 (642, 643.)] 

[4] For meaning of “decree for payment of money** 
see Note 6 on section 73. 

16. Attachment of decree by co- judgment- debtor. 

[1] Decree against several defendants — One of the 
judgment-debtors attaching the decree under 
another decree he obtained against the decree-holder 
does not become the assignee thereof and can execute 
it. (1909) 6 All L. Jour 564 (566) (DB.) 

17. Application for substitution by transferee. 
[1] An application contemplated by the rule is one for 
execution and not merely for leave to execute. (Vol 
28) 1941 Bom 302 (303) : ILR (1941) Bom 596 (FB), 


[7] Agreement between decree-holder and some 
judgment-debtors that the latter will pay off the 
decree and that decree will be executed only against 
others and the money realised shall be paid to them — 
Execution allowing it is not barred. (Vol 14) 
1927 Mad 322 (326) (DB.) 

[8] An assignment to one of judgment-debtors is 
not invalid in law; the rule prohibits only the enforce- 
ment of the rights. (’12) 13 Mad L Tim 227 ( 229.) 


[9] Assignee judgment-debtor can sue his co-judg- 
ment-debtors for contribution. (*08) 32 Bom 195 (197) 
(DB.) * (Voll) 1914 Cal 2U8 (209) (DB.) 

[10] The words “decree for the payment of money 
against two or more persons’* mean a* decree against 
two or more persons jointly. (*08) 32 Bom 196 (197) 
(DB.) 

[11] The second proviso does not apply to a case 

where the decree-holder acquires a share of the estate 
of judgment-debtor though he must credit the decree 
proportionately. (Vol 25) 1938 Mad 814 (815) : ILR 
(1939) Mad 73 (DB). [Following (Vol 19) 1932 All 
704 : 54 All 448 and (Vol 14) 1927 Mad 937 and dis- 
senting from (Vol 13) 1926 Mai 1141.] * (Vol 22) 

1935 Oudh 449 (450) : 11 Luck 409 (DB.) 


Q2] The proviso applies both to a transfer by act 
of parties and by operation of law. (Vol 25) 1938 Mad 
814 (814) : ILR (1939) Mad 73 (DB.) 

[13] Legal repressntaMve of one of several judg- 
ment-debtors is not a judgment-debtor and a transfer 
to him is not afieeted by the proviso. (Vol 26) 1939 
Rang 82 (84) : 1938 Rang LR 699. 


[14] Assignment to a defendant in the suit in which 
decree is passed but not against him— Execution not 
barred. See (Vol 29) 1942 Sind 83 (85) : ILR (1942) 
Kar 168. 


15. “Decree for the payment of money”— [1] 
Second proviso does not apply to decree other than 
money decrees. (’13) 13 Mad L. T. 227 (232) (DB). ^ 
(Vol 2o) 1938 Pat 462 (463) : 17 Pat 208 (DB.) 


[2] Mortgage decrees are not governed by this rul 
and are not extinguished on assignment to one o 
judgment-debtors. (*11) 14 Cal L Jour 639 (643 
(LB). * (Vol 13) 1926 Mad 623 (623, 624) ; 49 Ma( 
508 (DB.)6& (Vol 26} 1939 Cal 425 (426) (DB.) ^ (Vc 
24) 1937 Sind 112 (113) : 31 Smd LR 47 (DB.) 6 
(Vol 7) 1920 All 129 (131) : 42 All 544 (DB.) (Thougl 
right to execute the decree is not extinguished th 
transferee cannot recover the whole debt from th 
other portion of property which has not been acquiree 
by him.) ® (’37) 1337 Mad W N 384 (386) (do). 


[2] An application by transferee merely for recog- 
nising him as transferee is legally incompetent and 
must be rejected. (Vol 30) 1943 Nag 296 (298) : ILR 
(1943) Nag 684 (DB), ^ (Vol 28) 1941 Oudh 512 (613) 
(DB.) *J.{’39)ILR(1939) 2 Cal 825 (328). * (*13)14 
Mad L. Tim 513 (514) (DB.) ^ (Vol 20) 1933 Mad 797 
(797, 798) ^ (Vol 22) 1935 Sind 26 (26) ^ (Vol 20) 1933 
Sind 341 (342) : 27 Sind L R 314. * (Vol 14) 1927 All 
165 (167) : 49 All 509 (FB). * (Vol 15) 1928 Oudh 30 
fSl): 3 Luck 126 (DB ) ^ (Vol 24) 1937 Bom 365 
(367) : ILR (1937) Bom 691. 

[3] Actual substitution of the transferee’s name is not 
necessary for the execution.(Vol. 29) 1942 All 150 (151): 
ILR (1942) All 144. ^ (’09) iQ Cal L Jour 396 (401) 
(DB). © (’09) 36 Cal 543 (558) (DB). 

[4] A transferee should merely file the execution 
application setting out in it or by an affidavit the fact 
of such transfer. (Vol 30) 1943 Nag 296 (298) : ILR 
(1943) Nag 584 (DB). © (Vol 29) 1942 All 160 (151, 
152) : ILR (1942) All 144. © (Vol 12) 1925 Mad 701 
(702) : 48 Mad 553 © (Vol 25) 1938 Bom 309 (310) 
(DB). 

[See however (Vol 24) 1937 Bom 365 (368) : ILR 
(1937) Bom 691.] 

[5] A prayer for substitution is implied in an appli- 
cation for execution made under 0. 21, Rule 16 and 
generally the substitution is made before execution is 
proceeded with. (Vol 22^ 1935 Nag 230 (233) : 31 Nag 
L B Sup 111 (DB). 

[6] If the application under R. 16 is granted by the 
Court which passed the decree, it may make an en- 
dorsement of that order on the decree and send a copy 
of the order along with the other papers to the Court 
to which the decree is transferred for execution. (Vol 27) 
1940 Bom 5 (8). 

[7] Where a person dies pending an execution 
application by him and his legal representatives apply 
for substitution such an application is sufficient for 
continuing the execution and no fresh application is 
necessary. 

For whetlic,r an application under this rule merely 
for substitution is a step-in-aid of execution — See Arts. 
182 and 183 of the Limitation Act. (Vol 33) 1946 Oudh 
154 (154, 155). 

18. Transfer of decree against company in liqui- 
dation. [1] Transferee of decree against a limited 
company since gone into liquidation should apply for 
substitution only to the eicecuting Court. (Vol 6) 1919 
All 337 (337) : 41 All 432 (DB). 
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17 . (l) On receiving an application for the execution of a decree as provided by rule 11, sub- 
rule (2) the Court shall ascertain whether such of the requirements of rules 11 
a^'Ticati?n°^for°exe^^ applicable to the case have been complied with ; and, if they 

decree. ^ ^ have not been complied with, the Court may reject the application, or may 
allow the defect to be remedied then and there or within a time to be fixed 
by it. 

(2) Where an application is amended under the provisions of sub-rule (l), it shall be deemed 
to have been an application in accordance with law and presented on the date when it was first 
jiresented. 

(3) Every amendment made under this rule shall be signed or initialled by the Judge. 

(4) When the application is admitted, the Court shall enter in the proper register a note of 
the application and the date on which it was ma^e, and shall, subject to the provisions hereinafter 
contained, order execution of the decree according to the nature of the api^lication : 

Provided that, in the case of a decree for the payment of money, the value of the property 
attached shall, as nearly as may be, correspond with the amount due under the decree. 

[1882-S. 245.] 


O. 21 R. 16 (contd.) 

19, Appeal [1] An order allowing or dibinissing 

an application made under this rule ib appealable as 
a decree (’94) 16 All 483 (492) (DB). ^ (’87) 11 Bom 
506 (512) (DB). * (’72) 9 Bom H 0 B 49 (52) iDB). * 
(Vol 15) 1928 Cal 835 (836) (DB). ^ (1900) 27 Cal 670 
(672, 673) (DBh (Vol 4) 1917 Mad 605 (606, 606) 
(DB). ^ (’01) 25 Mad 545 (646) (DB). (Vol 24) 1937 
All 63 (64) * (Vol 26) 1939 Bang 376 (377). 

[But See (’98) 20 All 539 (542) (DB) * (Vol 20) 

1933 Lah 473 (473) (Vol 22) 1935 Lah 609 (611) 
(DB) (Be versing on Letters Patent Appeal) (Vol 21) 

1934 Lah 328]. 

20. Suit by assignee for declaration of right or for 
refund of price.— -[1] A suit raising the question 
whether the transfer of a decree is valid. (Vol 30) 
1943 Bom 455 (466) * (Vol 12) 1915 Mad 799 (799, 
800) (DB). * (Vol 25) 1938 Mad 78 (80). 

[But see (Vol 16) 1929 Lah 51 (62) (DB)]. 

[2] Where the dispute as to the validity of the 
assignment of the decree is one purely between the 
decree-holder and the person claiming to he the 
assignee, a separate suit to agitate the question is not 
barred. (Vol 24) 1937 Lah 465 (467) : ILB (1937) 
Lah 162 (DB), 

[3] A suit to recover money paid for the transfer 
lies where the assignment is not recognised. (’93) 16 
Mad 325 (326) (DB). ^ (’97) 20 Mad 157 (158) (DB). 

[4] Assignee cannot treat assignment ineffectual 
and maintain a suit unless he has failed to get the 
transfer recognised. (’09) 33 Mad 62, (64, 65) (DB). 

ORDER 21, RULE 17. 

Synopsis. 

1. Procedure on receiving application for execu- 

tion. 

2. Amendment and Limitation. 

3. Non-compliance with order of amendment 

within time fixed. 

4. Procedure on admission of application. 

5. Execution of maintenance decree. 

6. Value of property attached. 

1. Procedure on receiving application for execu- 
tion. — [L] It is the duty of the Court to see whether 
all requirements under 0. 21, Br.,11 to 14 have been 
complied with (Vol 29) 1942 Mad 495 (497). 


[See also] (Vol 9) 1922 Pat 409 (410) : 1 Pat 149 
(DB.) [It does not impose upon the Court tho duty to 
see that the amount entered in tho application as due 
by way of interest under rule 11 (2) (g) is correct.] 

[2] Parties should not be made to lose by reason of 
Court’s failure to check the correctness of their entries 
in their execution application. (Vol 15) 1928 Mad 24 
(25) (DB ) * (Vol 11) 1924 Mad 367 (368) (DB). 

[3] Where an execution application, complying with 
requirements of 0. 21, Br. 11 and 14, instead of being 
admitted is returned by the Court, the order returning 
the application is illegal,* and the application must be 
treated either as pending or as disposed of along with 
the next application with which it was presented. (Vol 
29) 1942 Mad 495 (497, 498.) 

[4] Under 0. 21, B. 17, the executing court has a 
discretion to allow the amendments. (Vol 20) 1933 P. C. 
68 (70) : 60 Ind App 83 : 60 Cal 662 (PC.) © (Vol 13) 
1926 Mad 260 (260.) 

[5] Bequirements of 0. 21, Br. 11 to 14, not com- 
plied with— Court can either reject the application at 
once or allow defect to be remedied then and there or 
within time fixed. (Vol 20) 1933 Oudh 75 (75, 76.) 
Mere application for rateable distribution is not a 
proper application for execution of the decree within 
the meaning of 0. 21, B. 11. But the court may allow 
the defect to be remedied. 

[6] Court can allow only formal defects to be amen- 
ded under 0. 21, R. 17. (Vol 19) 1932 All 484 (484) 
(DB.) * (Vol 28) 1941 Cal 156 (157) : ILB (1940) 2 
Cal 277 Execution application not accompanied by an 
affidavit and certified under B 66 (3) — defect can be 
remedied. (Vol 6) 1919 Lah 95 (96.) * Number of suit 
not correctly mentioned and showing decretal amount 
incorrectly— defect can be remedied.) (Vol 32) 1945 Pat 
459 (459) : 24 Pat' 485 (DB) Application for execution 
signed by N decribing himself as khas mukhtar 
ofG, son of, decree-holder— Hpecial power of-attorney 
filed — G found to he decree- holder's attorney and 
Court directed that G .should be described as such 
— Application refiled after necessary amendments — 
Mere fact that G’s power- of-attorney was not filed did 
not render application void— Omission to stale whether 
any money was realised or whether any execution 
was sought was not material ^ (Vol 30) 1943 Pat 127 
(129, 130) : 21 Pat^SSS (DB.) ^ Several decree-holders 
— Execution by only some— Subsequent amendment 
by joining all decree-holders— Amendment should 
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Allahabad 

Between the words “been oompUed with“ and “the Court may” insert the words “and if the decree- 
holder fails to remedy the detect within a time to be fixed by the Court.” 

Calcutta 

In sub-rule (1), cancel the words “the Court may reject the application or may allow the defect to be 
remedied then and there or within a time to be fixed by it” and suhsUtute therefor the following : 

“the Court shall allow the defect to be remedied then and there or within a time to be fixed by it. If 
the defect is not remedied within the time fixed, the Court may reject the application, ’ 

For the words “and, if they have not been ... to be fixed by it” in sub-rule (1) szcbstitute the following 

words ■ 

“and, if they have not been complied with, the Court shall fix a time within which the defect sh^Jl be 
remedied, and if it is not remedied within such time, may teject the application.” [7—4 — 1932] 

Madras 

(2) For the words *’or may allow . . . fixed by it” in sub-r. (1) substitute the words “if the defect is not 
remedied within a time to be fixed by it.” 

(2) Add the following proviso at the end of the rule ; 

“Provided that where an execution application is returned on account of inaccuracy in the particulars 
required under Buie 11 (2) (g), the endorsement of return shall state what in the opinion of the returning officer 
is the correct amount.” ^ [13 — 10 — 1936] 


O. 21 R. 17 (contd,) 

not be allowed. (Property described in execu- 
tion application — If description is defective, details 
for its identification canbe called for and allowed — But 
another property cannot be allowed to be substituted 
in place of one described in execution petition. 

(Vol 28) 1941 Pat 635 (637) (Name of judgment- 
debtor against whom execution had become barred 
under S. 48, was not allowed to be added by amend- 
ment under this rule.) 

[7] Defects in execution application having no refer- 
ence to Be. 11 to 14— Court can amend such defects 
under its general powers (Vol 25) 1938 Bom 405 (407, 
408) : ILB (1938) Bom 708 ^ (Vol 29) 1942 Cal 306 
(307) ; ILB (1941) 2 Cal 251. * (Vol 19) 1932 Cal 766 
(768) : 59 Cal 1266 (DB-) 

[See also] (Vol 1) 1914 Mad 663 (664) (DB,) 
(Amendment of execution application should be allowed 
for bona fide mistake.) 

[8] Buie 17 does not empower amendment of defects 
in the requirement of B. 15. (Vol 6) 1919 Pat 286 (286): 
4 Pat L. Jour 575. (As to whether they can be amended 
under general powers, see under 0. 21, B. 15 Note 1.) 

[9] Rejection of application under 0. 21, B. 17 is no^ 
e<luivalent to dismissal under B. 57. (Vol 27) 194Q 
Mad 615 (616.) 

[10] Defective application— If no order is passed by 
Court, it should be deemed to be pending. (Vol 21) 
1934 All 481 (489) : 56 All 791 (FBO 

2. Amendment and Limitation [1] E. 17 does 

not apply where the defect in the execution application 
is one which has no reference to Br. 11 to 14, (Vol 
30) 1943 Pat 127 (129) : 2l Pat 838. 

[See]^ (Vol 20) 1933 Ondh 288 (289.) [Execution 
application filed within time illegally returned by Court 
for correction — Application filed after some months is 
not fresh but same application.] 

[2] As to whether the Court, which overlooks the 
defects in execution application and registers the appli- 
cation, can subsequently amend during pendency of 
application, see Limitation Act, Article 182, 

[3] Defective application subsequently amended to 

be deemed applications “in accordance with law” with 
efiect from date of first presentation. (Vol 4) 1917 


Mad 836 (836) (DB.) * (Vol 24) 1937 Bom 365 (370) : 
ILB (1937) Bom 691. ^ (1910) 7 Ind Cas 19 (20, 
21) Cal (DB.) * (Vol 30) 1943 Mad 297 (300) : ILB 
(1943) Mad 357 (DB.) * (Vol 29) 1942 Mad 216 (218) 
(DB ) •f (Vol 27) 1940 Mad 893 (894.) * (Vol 22) 
1935 Mad 161 (163) ^ (Vol 17) 1930 Oudh65 (66, 67) : 

§ Luck 458. ^ (1946) 12 BR 562 (563) (DB.) © (Vol 
32) 1945 Pat 182 (183) : 23 Pat 923 (DB.) © (Instal- 
ment decree — Execution application for recovery of 
whole of decretal amount— Last two instalments alone 
recoverable at date of application— Amendment of 
application by inserting amounts covered by last two 
instalments allowed though more than 12 years after 
they became due— Amendment relates to date of original 
application •3?' (Vol 29) 1942 Pat 295 (296) © (Vol 19) 
1932 Pat 222 (223) : 11 Pat 546 (DB.) <38 (Vol 21) 1934 
Pesb 40 (42.) 

[4] Object of R. 17 (2) is to preclude any question of 
validity being raised at subsequent stages. (Vol 15) 
1928 Mad 440 (443) (DB.) 

[6] Application rejected without giving opportunity 
to amend — Application cannot be considered as one in 
accordance with law. (Vol 5) 1918 Cal 245 (246). * 
(Vol 10) 1923 Nag 236 (237). 

3. Non-compliance with order of amendment 
within time fixed — [1] If amendment is not made 
within the time fixed unless time has been extended, 
the application must be rejected. (1890) 17 Oal 631 
(989) (FB.) 4^ (1911) ll Ind Gas 696 (696) Cal (DB,) * 
(1931) 61 Mad L. Jour 516 (517) (DB.) 

[2] When a court rejects an application under this 
rule, the legal position is that no application is deemed 
to have been filed. (Vol 27) 1940 Mad 615 (616). 

[3] If, notwithstanding the decree-holder’s failure 
to amend the defect within the time fixed the court 
does not reject the application, it is not precluded from 
allowing a fresh application for amendment at a subse- 
quent stage. (1882) 8 Cal 479 (481) (DB).- 

[4] As to whether an application returned for 
amendment of defects and not represented within 
time, saves limitation, see A.I.B. Commentaries on the 
Limitation Act (2nd) 1942 Edition Art, 182 Notes 52 
and 86 (a) and the undermentioned cases. (1896) 23 
Cal 17 (223) (DB.) (Case decided under the Code of 
1882 which did not contain any provision correspond- 
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In sub'rule (1) for the words '*the Court may reject , . . . . within a time to be fixed by it,” substitute 
the words “the Court may allow the defect to be remedied then and there, or may fix a time within which it 
should be remedied and, in case the decree-holder fails to remedy the defect within such time, the Court may 
reject the application.” [29—6—1943] 

Oudh 

In sub-rule (1) delete the last sentence beginning with the words “and, if they . ...” and ending with 
the words “to be fixed by it,” and substitute the following sentence in lieu thereof ; 

“and if they have not been complied with, the Court may allow the defect to be remedied then and 
there, or may fix a time within which it should be remedied; and, in cise the decree-holder fails to remedy the 
defect within such time, the Court may reject the application,” 

Patna 

In sub-rule (1) substitute the following for the words ‘ the Court may reject the application etc.” to the 
end of the sub-rule : 

“the Court shall allow the defect to be remedied then and there or within a time to be fixed by it, 
and, if the decree-holder fails to remedy the defect within such time, the Court may reject the application.” 

18 . (l) Where applications are made to a Court for the execution of cross-decrees in 

separate suits for the i^ayment of two sums of money passed between the same 
^oTcross^deerees^ parties and capable of execution at the same time by such Court then— - 

^ ’ ■ (ri) if the two sums are equal, satisfaction shall be entered upon both 

decrees ; and 

(h) if the two sums are unequal, execution may be taken out only by the holder of the 
decree for the larger sum and for so much only as remains after deducting the 
smaller sum, and satisfaction for the smaller sum shall be entered on the decree 
for the larger sum, as well as satisfaction of the decree for the smaller sum. 


0. 21 R, 17 (contd,) 

ing to Sub-rule (2) of this rule. * (Vol 15) 1928 Mad 
440 (443)i^(Vol 2) 1915 Mad 1042 (1043) (DB.)-Return 
of execution application for correction — If correction 
not material it does not affect validity of presenta- 
tion, 

4. Procedure on admission of application. — 

[1] Where an application for execution is duly regis- 
tered under 0. 21, R. 17 (4) and the judgment-debtor 
takes no steps to have this order for registration set 
aside the order must be regarded as a legal and valid 
order. (Vol 28) 1941 Oal 166 (168) : ILR (1940)2 
Cal 277. 

5. Execution of maintenance decree. — [1] Where 
a decree declares a person’s right to maintenance at a 
certain rate and directs the payment of such main- 
tenance in future, the maintenance when due can be 
recovered in execution of that decree without further 
suit. (1892) 19 Cal 139 (145, 146) (FB). 

6. Value of property attached — [1] Under R. 17 
(proviso) Court can call decree-holder to specify 
approximate value of land to be attached with a view 
to see whether the value corresponds as nearly as may 
be with the amount due under decree. (Vol 16) 1929 
Nag 305 (308). 

[See] (Vol 22) 1935 Pat 143 (144). [Execution of 
money decree — Decree-holder attaching whole of judg- 
ment-debtor’s land — Judgment-debtor objecting — Court 
finding property worth more and ordering sale of only 
part of the property — Order is not without jurisdiction.] 

[2] Sale of part of attached properties— Proceeds 
sufficient to satisfy decree — Subsequent sale of other lots 
is not invalid. (Vol 6) 1919 Oal 1095 (1096) (DB). 

ORDER 21, RULE 18. 

Synopsis. 

1. Scope. 

2. Cross- decrees for payment of two sums of 

money. 

3. Cross- decrees in separate suits. 


4. Between same parties. 

5. Same character in both suits necessary. 

6. Decrees must be capable of execution at the 

same time. 

7. Decrees must be in same Court for execution. 

8. Execution can be had of decree for larger 

sum, 

9. Assignment of decree. 

10. Sub-rule (4). 

11. Appeal. 

1. Scope. — [1] Rules 18 and 19 of 0. 21, do not 
exhaust the cases in which set-off may be allowed in 
execution proceedings. Apart from Rr. 18 and 19 of 
O. 21, the Court has inherent jurisdiction on equitable 
principles to allow a set-off of olai ms arising at difie- 
reot stages in the same suit or proceedings and this 
even if the right to recover the claim sought to be set- 
off, is barred by limitation. (Vol 25) 1938 Smd 31 
(32) ; 32 Sind LR 162. 

[But see (Vol 24) 1937 Pesh 83 (84) The provi- 
sions of the Code regarding a set-off are contained in 
Rr. 18 and 19, of 0. 21. These rules have been 
specially restricted in their application and unless a 
case can be brought strictly within the terms of these 
provisions, no set-off can be allowed. Where a case 
does not come under these rules the provisions of S. 151, 
also cannot be applied.] 

[2] A right to set-off under this rule cannot be 
defeated by an attachment of either decree by the 
other decree-holder. (Vol 16) 1929 All 502 (502) 
(DB). 

[3] Right to set-off under this'rule cannot be defea- 
ted by an attachment of either decree by a stranger. 
(Vol 27) 1940 PC 173 (173, 175, 176) : ILR (1940) Kar 
(PC) 312 : 67 Ind App 360 : ILR (1941) Mad 1 (PC), 

* (Vol 24) 1937 All 422 (422) (DB). ® (1878-30) 2 All 
866 (868) (DB). 

[See however (Vol 22) 1935 Mad 687 (688)- 

Attachment of one of cross-decrees by various oitben 
decree-holders made it incapable of execution without 
their concurrence. It Tias* not therefore capawe of 
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(2) This rnlo shall be deemed to a'pply where either party is an assignee of one of the decrees 
and as well in respect of judgment-debts due by the original assignor as in respect of judgment 
debts due by the assignee himself. 

(3) This rule shall not be deemed to apply unless— 

{a) the decree-holder in one of the suits in which the decrees have been made is the 
judgment-debtor in the other and each party fills the same character in both 
suits ; and 

ib) the sums due under the decrees are definite. 

( 4 ) The holder of a decree passed against several persons jointly and severally may treat it 
as a cross-decree in relation to a decree passed against him singly in favour of one or more of such 
persons. 


Ilkntrations, 


(а) A holds a decree agaiiisfc B for Rs. 1,000. JJ holds a decree against A for the payment of Rs. 1,000 
in case A fails to deliver certain goods at a future day. B cannot treat his decree as a cross-decree under this 
rule. 

(б) A and B, co* plaintiffs, obtain a decree for Rs. 1 000 against C. and G obtains a decree for Rs. 1,000 
against B. G cannot treat his decree as a cross-decree under this rule. 

(c) A obtains a decree against B for Es. 1,000. 0, who is a trustee for B, obtains a decree on behalf of B 
against A for Bs. 1,000. B cannot treat G s decree as a cross-decree under this rule. 

[d) A^ B, 0, X) and Xl'are jointly and severally liable for Bs. 1,000 under a decree obtained by F, A 
obtains a decree for Es. 100 against F. singly and applies for execution to the Court in which the joint decree 
is being executed. F may treat his joint-decree as a cross-decree under this rule. 

[1882-S. 246; 1877-Ss. 233, 243, 246; 1859-S. 209. See S. 49 and 0. 21 Er. 19, 20 and 29.] 

Objects and Reasons. 


Rule 18 (4) and illustration (d) — “This addendum has been introduced in accordance with the views of the 
Calcutta and Allahabad High Courts as expressed in the cases of Hurry Doyal Quho v. Din Doyal Guho. (I.L.R. 
9 Cal. 479 and Bam Stilch Dass v. Tota Bam (1. L. R. 14 All 339).’*~S. 0. R. 


O, 21 R. 18 (oontd,) 

execution at same time and so no set-off could be 
allowed,] 

_ [4] Rules 18 to 20 of 0. 21, Sst-off of decree is not 
discretionary^ matter depending upon equitable consi- 
derations — Circuity of proceedings can be and should be 
abided. (Tol 24) 1937 PC 39 (41) : 64 Ind App 67 : 
16 Pat 127 (PC). 

2. Cross-Decrees for payment of two sums of 
money — [1] A decree directing recovery of money by 
sale of immovable property is a decree for money to 

318^^19HDB)°^ (1906) 29 Mad 

[2] A court can set-off a simple money decree 
agaimt a decree for recovery of money by enforcement 
of a charge on immovable property, (191 1) 33 All 240 


[3] Simple money decree can be set-off against a 
mortgage-decree even if there is no personal decree 
under the mortgage-decree. ^ol 31) 1944 Mad 149 


(640) : 58 AU 907 

(DB), Decree obtained on mortgage cannot be set-ofE 
against simple money decree.] 

[4] A decree for mesne profits of which the amount 
has not been ascertained cannot be set off under this 
?iqqw-n^? definite. (1888) 10 All 188 


3. Cross decrees in separate suits [1] Rule If 

applies even though one decree is in a suit and th< 
ornery m a miscellaneous proceeding under S. 144 
Cml P. a (Vol 12) 1925 Cal 102 (103) (DB). 


. [2] The rnle applies to cross-decrees passed in 
separate suits. Cross elauhs in the same suit do not 


fall within this rule but come under R. 19. (1SS3) 5 All 
272 (273) (DB). 

[3] Partition suit between A and B— Receiver appoin- 
ted-B successfully applying foe bis removal and awarded 
costs against A — In partition suit A getting costs against 
B— B transferring his decree —Transferee applying for 
execution — A cannot set-off his decree for costs against 
B’s under 0. 21, R. 18 or S. 151 Civil P. 0. (Vol 19) 
1932 Lah 537 (537). 

4. Between same parties. — [1] For a set-off under 
this rule, the parties must be same and the sum due 
under each decree must be definite. (1866) 5 Suth 
W. R. (Mis) 12 (12) (DB). 

[2] Claim for set-off under this rule cannot be 
defeated merely because the holder of one decree 
alleges that be is only a benamidar. (1893) 3 Mad L. 
Jour 220 (221) (DB). 

5. Same character in both suits necessary. — [1] 
A holds a decree against B personally — B filing -suit on 
mortgage executed by C impleading A as purchaser of 
portion of equity of redemption and obtaining decree — 
Decree cannot be sel-off. (Vcl 3) 1916 All 290 (292) ; 
38 All 669 (DB). 

[2] A decree obtained against the assets in the hands 
of the heir of a deceased person and a decree obtained 
by such heir against the holder of the former decree 
personally cannot be set-off against each other. (Vol 
26) 1939 All 25 (27). 

[3] Firm is identical with individuals constituting it- 
Decree in favour of partners individually can be set off 
against the firm composed of same individuals. (Vol 
14) 1927 Bom 255 (256). 

6. Decree must be capable of execution at the 
same time — [1] Decrees to be adjusted by set off 
should be capable of execution at time of adjustment* 
(Vol 20) 1933 Lah 372 (373). 
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Nagpur 

Sicbstitute the following for the existing Rule 18 : — 

“18. (1) Where decree-holders apply to a Court for execution of cross-decrees in separate suits 
between the same parties for the payment of two sums of money passed and capable of execution at the same time 
by such Court, then 

(a) if the two sums are equal, satisfaction shall be entered upon both decrees; 

(b) if the two sums are unequal, execution may be taken out only by the holder of the decree for tbe 

larger sum and for so much only as remains after deducting the smaller sum, and satisfaction 
for the smaller sum shall be entered on the decree for the larger sum as well as satisfaction 
on the decree for the smaller sum : 

Provided that — • 

a ) each party fills the same character in both suits, and 
(ii) the suras due under the decrees are definite. 

(2) This rule shall be deemed to apply where either applicant is an assignee of one of the decrees as well 
in respect of judgment-debts due by the original assignor as in respect of judgment-debts due by the assignee 
himself ; 

Provided that— 

(%) where the decrees were passed between the same parties, each party fills the same character in 
each suit ; and 

(ii) where the decrees were not passed between the same parlies the decree-holder in one of the suits is 
the judgment-debtor in the other suit and fills the same character in both suits ; and 

(Hi) the sums due under the decrees are definite. 

(3) The holder of a decree passed against several persons jointly and severally may treat it as a cross- 
decree in relation to a decree passed against him singly in favour of one or more of such persons.’* 

. [29-6-1943.] 


0. 21 R. 18 (contd.) 

[2] Execution of one of the decrees tirae-barred 
— there can be no set-off. (Vol 6) 1918 Cal 631 (632) 
(DB). 

[3] Execution of one of the decrees expressly post- 
poned -till happening of certain contingency— Contingency 
not happened— No set-off can be allowed (1867) 7 Suth 
WE 935 (536) (DB). 

[4] M obtaining decree against G — G depositing 
in Court decretal amount and then obtaining a decree 
against M— Decrees cannot be set-off. (Vol 22) 1935 
Lah 914 (915). 

[5] The fact that the judgment-debtor under one 
decree intends appealing against the decree will not 
make it inexecutable so as to prevent a set-off being 
allowed. (1866) 5 Suth WR 52 (52) (DB). 

[6] Set-off can be allowed under inherent jurisdic- 
tion of claims arising at different stages of same pro- 
ceedings even if such claims are time-barred. (Vol 26) 
1939 Lah 85 (86). 

7. Decrees must be in same court for execution 

[1] In order that set-off of cross-decrees may be 
allowed under this rule it is essential that applications 
should have been made for execution of both decrees. 
(1902) 24 All 481 (482, 483) * (1913) 11 All L. Jour 
763 (764) 4. (1887) 9 All 64 (68) (DB). * (Vol 22) 1935 
Mad 587 (588) (DB). * (1909) 32 Mad 336 (337). 

[See also (Vol 21) 1934 Bom 307 (309) : 59 Bom 1 
(DB). (Cross suits— Agreement that party entitled to 
larger amount should pursue execution for excess 
amount — Excess could be determined only on final 
decree — Set-off as .contemplated in O. 21, p. 18 does 
not apply — Limitation for execution of excess amount 
runs from final decree. 

[2] For claiming a set-off under this rule it is 
necessary that applications for execution of the cross 
decrees should be pending in one and the same Court, 
either as the Court which passed the decrees or as the 


Court to which the decree or decrees have been trans- 
ferred for execution. (Vol 27) 1940 Mad 534 (636) * 
(Vol 21) 1934 Cal 820 (821)4f{1871) 16 Suth W R 303 
(303) (DB). 41 (Vol 17) 1930 Lah 508 (610) 4< (Vol 20) 
1933 Mad 216 (216). 

[3] When in the case of cross-decrees, on an appli- 
cation for execution of one decree, an order was passed 
directing execution but allowing it to be stayed to 
enable the other decree-holder to apply for the 
execution of his cross-decree, and the other party files 
an execution application, both decrees, may be taken 
up together and satisfaction of tbe larger decree may 
bo entered to the extent of the smaller. (Vol 1) 1914 
Mad 2 (3) (DB). '' 

[4] Where one of the decrees expressly stipulates 
that execution shall not issue till the amount under 
the other decree is ascertained, a set-off can be ordered 
even though no application for execution of the latter 
decree may have been filed. (Vol 6) 1919 Pat 312 
(312) (DB). 

[5] Merely filing two applications for executing 
cross-decreea does not effect adjustment, until orders 
adjusting decrees are made by the Court. Hence 
where application under S. 20, Madras Agriculturists’ 
Relief Act (4 of 1938) is made before such orders are 
passed by the executing Court, the executing Court is 
bound to stay the applications for adjustment of the 
decrees. (Vol 31) 1944 Mad 256 (266). 

8. Execution can be had only of decree for larger 
sum.— [1] If the amounts due under two cross-decrees 
are not equal, execution of the decree for the smaller 
sum becomes incapable of being issued. (Vol 29) 1942 
Mad 399 (400). * (Vol 5) 1918 Cal 133 (134) (DB). 

[2] If the sums due under two cross-decrees are not 
equal, ’execution can only issue under the decree for 
the larger amount and only in respect of the balance 
due after the set-off. (Vol 21) 1934 Cal 140 (142) 
(DB). (Attachment of decree by judgment-debtor — 
Decree-holder can still execute his decree after giving 

135. A. M; 
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Execution in case IS* "Where application is made to a Court for the execution of a decree 
ol eross-olaims under under "which two parties are entitled to recover sums of money from each other, 
same decree. then,— 

[a) if the two sums are equal, satisfaction for both shall be entered upon the decree ; and, 
(7?) if the two sums are unequal, execution may be taken out only by the party entitled 
to the larger sum and for so much only as remains after deducting the smaller 
sum, and satisfaction for the smaller sum shall be entered upon the decree. 

[1882-S. 247, 1877-S. 247]. 


0. 21 H, 18 (oontd) 

set-ofi to judgment-debtor’s decree) ^ (Vol 18) 1931 
Cal 23 (24) : 57 Cal 855 (DB). ^ (1911) 12 Ind Cas 
205 (206) (Burma). 

[3] The mere existence of a cross- decree for higher 
amount in favour of judgment-debtor, would not 
invalidate an auction sale held in execution of the decree 
for sm^er amount against the judgment debtor. 
(1887) 14 Cal 18 (25) : 13 Ind App 106 (PC). 

9. Assignment of Decree.— [1] An assignment of 
one of two cross-decrees cannot defeat a claim of set- 
off under this rule. (1868) 10 Suth WE 32 (33) (FB) 
* (Vol 25) 1938 All 130 (131). E holding decree 
against T — T becoming assignee of persons holding 
decrees against E — Execution of E’s decree against T~T 
can claim set-off under E. 18. (Vol 21) 1934 
Cal 820 (821) (DB.) A assigning his decree against 
B to C — 0 applying for execution — B’s decree against A| 
for a larger amount pending — B is entitled to set-off 
as against C. (A holding decree against B for Bs. 5,000 
— holding decree against A foe Es. 3,000 — A assign- 
ing his decree to 0— B can claim set-off for Es. 3,000 
against 1 0— C can execute decree only for Es. 2,000 
(1868) 10 Suth W E 32 (33) (FB.) ^ (1903) 26 Mad 
428 (429) (DB.) 

[2] A holding decree against B assigning it to C — 
Before assignment B had filed suit against A which 
resulted in decree— B can set-off decree against C. 
(1889) 16 Cal 619 (622) (DB.) 

[3] The right to set-off will be available even 
though the judgment-debtor had filed an appeal against 
the assigned decree and the assignee had not been 
made a party to the appeal, (1897) 7 Mad L. Jour 
227 (229) (DB.) 

[4] The rule will not apply unless persons claiming 
set-off had already secured the assignment before 
execution application, (’37) 20 Nag L. Jour 70 (72) 
[(Vol 20) 1933 Cal 865 followed.)] 

[5] An attaching decree-holder is an “assignee*’ 
within the meaning of this rule. (Vol 12) 1925 Cal 102 
(103, 104) (DB.) 

[But see (Vol 22) 1935 Mad 587 (588) (An attaching 
decree-holder cannot be treated as an assignee of the 
decree within the meaning of 0. 21, E. 18) (Vol 12) 
1925 Cal 102 dissented from.] 

10. Sub-Rule (4) — [1] A person may set-off against 
the amount of a decree obtained against him singly by 
a decree-holder, the amount of a decree which has 
been obtained by him jointly and severally against 
such decree-holder and certain others. (1892) 14 All 
339 (341.) * (1883) 9 Cal. 479 (480, 481) (DB.) 

[2] A mortgage decree can never be termed a 
“joint** and “several” decree within 0. 21, B. 18 (4) 
and, therefore, there cannot be a set-off of two mortgage 
decrees not between the same parties; but if they are 
between the same parties it is doubtful whether th«y 
canbesfeft-’otf against each other. (Vol 4) 1917 All 308 
\m) (DB.) . 


[3] X and two others obtained a decree for costs 
against Y — Decree not specifying interest of each 
decree holder under it — Y holding decree for money 
against X — X not being the sole decree-holder under his 
decree, held no set-off could be allowed under this rule. 
(1878-80) 2 All 91 (92.) 

11. Appeal [1] The question of set-off under 

0. 21, E. 18 is a question relating to execution or satis- 
faction of a decree within the meaning of S. 47 and an 
appeal lies from an order refusing to allow set-off. (Vol 
29) 1942 Pat 197 (198.) 

ORDER 21 RULE 19. 

Synopsis. 

1. Scope and object of the rule. 

2. Two parties, 

3. Two sums unequal — Procedure, 

1. Scope of the Rule. — [1] The principles upon 
which the Court will proceed under 0. 21, Br. 18, 19, 
Civil P.O., are substantially those upon which the 
Court proceeds under 0. 8, R. 6 Civil P. 0. (Vol 18) 
1931 Cal 23 (24) : 67 Cal 855. 

[2] The words “a decree under which two parties 
are entitled” suggest the simultaneous birth of two 
sets of rights under one decree. (Vol 17) 1930 All 726 
(727) (A judgment-debtor objected to attachment of 
certain property, and obtained decree for costs against 
the decree-holder. When the judgment -debtor sought 
to execute his decree for costs, the decree-holder -a^ked 
for a set-off for decree for costs against amount due 
to him under his decree in the suit. Held that E. 19 
would not apply as the two claims were not under one 
decree.) (Vol 24) 1937 Pesh 83 (84) (Parties entitled to 
recover sums of money under different decrees.) 

[3] Object of 0. 21, R. 19 is to avoid multiplicity 
of proceedings (Vol 2^) 1941 Sind 49 (50) ; ILR 
(1941) Ear 129. 

[4] Rule 19 is not limited in application to cross 
claims which are of precisely the same nature or cases 
where the parties fill the same character, (Vol 1) 1914 
Oudh 416 (417) (Costs awarded to mortgagor can be set 
off against mortgage-money.) 

[5] A plaintiff in a redemption suit after paying the 
total amount required for redemption can execute the 
decree for costs awarded to him. (Vol 31) 1944 Oudh 
247 (247, 248) (DB.) 

[6] Orders awarding costs to both parties — Set-off is 
allowable. (Vol 4) 1917 Pat 259 (260) (DB.) 

[7] Where the High Court va-’ates a decree for 
costs passed by the trial Court and the appeal to the 
Privy Council is dismissed with eo'-ts, the judgment- 
debtor is Entitled in execution of the decree for costs 
of the Privy Council, to set off the costs realised before 
three years by the decree- holder in execution of the 
trial Court’s decree. (Vol 22) 1935 Oal 225 (227 » : 
62 Cal 298 (DB.) 

[8] Order 21, B. 19, applies to a ctise where a party 
gets a decree for the sale of property for the amount 
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claimed as arrears of rent and the opposite party is 
entitled under the same decree to costs. The party 
entitled to smaller sum is not entitled to execute decree. 
(Vol 25) 1938 Mad 638 (640) (DB.) 

[9] Order 21, E. 19 applies even to a case of a 
claim by a defendant against a plaintiff personally and 
a claim by a plaintiff against the defendant as legal 
representative of another deceased defendant. The 
mere fact that there has to be some inquiry under the 
provisions of S. 50, Civil P. 0. as to the extent of the 
property of the deceased in the hands of his legal 
representative or that the sum may be limited by the 
provisions of S. 50, does not remove a case out of the 
scope of E. 19 of 0. 21. (Vol 28) 1941 Sind 49 : ILR 
(1941) Ear 129. 

[10] Suit for pre-emption— Decree passed condi- 
tional on plaintiff depositing particular aum— Costs and 
mesne profits granted to plaintiff till delivery — Amount 
of costs and mesne profits can be set-off against 
amount of deposit. (Vol 17) 1930 All 413 (413) (Vol 
9) 1922 Lah 142 (143) : 2 Lah 294 (DB.) 

[11] Pre-emption suits under Ss. 14 and 15, Oadh 
Laws Act— Purchase money must be deposited — In such 
suits costs cannot be set-off against pre emption 
amount. (Vol 11) 1924 Oudh 104 (105) ; 26 Oudh Cas 
345. 

[12] Preliminary decree for sale by prior mortgagee 
against mortgagor and subsequent transferee— Decree 
awarding costs to subsequent transferee against 
plaintiff— Plaintiff applying under E. 19 to set off 
costs decree against his decree-Final decree passed 
accordingly — Costs decree of the subsequent transferee 
held could not be set off — E. 19 had no applica- 
tion — Proper remedy held to be amendment of his 
decree. (Vol 21) 1934 All 8 (10.) 

[13] X having decree against A— A and B having 
decree against X— A incurring debt on behalf of himself 
and B — A and B asking for set-off against X— Set off 
should not be refused to A and B — Under Er. 18 to 
20 of 0. 21 set off decree is not discretionary matter 
depending upon equitable considerations. (Vol 24) 1937 
PC 39 (41) ; 64 Ind App 67 ; 16 Pat 127 (PC.) 

[14] On general principles and in the exercise of its 
inherent power, an executing Court can entertain and 
give effect to a claim to set-off even in cases which do 
not come btcicily under 0. 21, B. l9-(Vol 23) 1936 Cal 
409 (412) : ILE (1937) 1 Cal 57 (DB.) ^ (Vol 22)1935 
Cal 226 (226) ; 62 Cal 298 (DB.) 

(Vol 26) 1939 Lah 85 (86) (Set-off can be allowed 
under inherent jurisdiction of claims arising at different 
stages of same proceedings even if such claims are 
time-barred.) (Vol 23) 1936 Mad 626 (628) : ILE 
(1937) Mad 59 (DB.) (Dcciee direotmg plaintiff to de- 
posit into Court certain amount— Defendant to execute 
deed of re-conveyanee to plaintiff — Defendant also to 
l>ay costs— Plaintiff depositing amount deducting costs. 
Claims held to in nature of cross demands — Doctrine of 
equitable set-off applied. * (Vol 25) 1938 Sind 31 (32): 
32 Sind L E 162 (DB.) (Eules 18 and 19 are not 
exhaustive.) 

[15J Redemption decree against several persons— 
Appeal by one^ of them dismissed with costs— Decree- 
holder depositing full amount of redemption-decree and 
taking execution of decree for costs against such 
persons— 0. 21, E. 19 held did not apply nor could 
such person claim set-off of costs decreed against him 
on principles of equity. (Vol 29) 1942 Oudh 177 (178). 


[16] The conjoint effect of Er. 19, 132, 133 and 139 
of 0. 21, (as added by the Allahabad High Court) is 
that if the garnishee is ordered to pay a certam sum 
of money to the decree-holder, such ordel is a decree 
which virtually becomes part and parcel of the original 
decree passed in the suit. It cannot be contended, in 
these circumstances, that E. 19 does not apply for the 
reason that “the parties” are not entitled to recover 
sums of money from each other under the decree 
sought to be executed. (Vol 21) 1934 All 1056 
(1057). 

[17] Suit in forma 'pauperis to recover property — 
Decree in favouc of plaintiff for certain sum— Govern- 
ment for recovery of Court fee to be paid by plaintiff 
under decree— Defendant objected that certain costs were 
payable to him under the same decree and that some 
money was payable to him by plaintiff under a decree 
in cross-suit and that such sums should be set off — No 
execution was made either by plaintiff or defendant of 
their respective dccrees-Held that Br. 18 and 19 had no 
application to this case and that the decrees of plain- 
tiff and defendant not having reached a stage to which 
the rules 18 and 19 apply, no question of set-off arose. 
(1887) 9 All 64 (67) (DB.) 

2. Two Parties. — [1] Redemption decree against 
several persons — Appeal by one of them dismissed with 
costs — Decree-holder depositing full amount of redemp- 
tion decree and taking execution of decree for costs 
against such person — Held O. 21, E. 19 did not apply 
nor could such person claim set-off under general princi- 
ples. (Vol 29) 1942 Oudh 117 (118) : 17 Luck 435 
(UB.) 

[2] Joint and several money decrees against two 
judgment-debtors individually awarded costs exceeding 
decree in aggregate — Execution — Decree-holder can exe- 
cute decree against only one judgment-debtor without 
deducting costs of both. (Vol 4) 1917 Mad 226 (228) 
(DB.) 

[3] Venkatasubba Bao, J. — The section does not 
exclud e the case of a decree-holder on whose death his 
interest devolves on two different individuals. “Two 
parties” referred to in R. 19 are the parties to the suit. 
The words do not refer to two different representatives 
of the same paity. (Vol 10) 1923 Mad 638 (640) 
(UB.) 

[4] E. 19 deals with a case in which only twa 
parties are entitled to recover sums of money from each 
other. It does not cover a case in which the creditors 
of one ot the parties are also concerned. (Vol 25) 1938 
Oudh 169 (171) : 14 Luck 106 (DB.) 

3. Two bunib unequal— Procedure. — [1] Execution 
of decree for smaller sum cannot be issued against 
party to w horn larger sum is payable. (Vol 5) 1918 
Cal 133 (134) (DB ) (Vol 26) 1938 Mad 638 (639, 640) 
(DB.) (Decree m favour of one party for sale of property 
for recovery of arrears of rent — Same decree granting 
opposite party costs — 0. 21, B. 19 applies®* 

[2] Where the decree for specific performance 
directs the plaintiff to deposit certain amount (Rs. 825) 
and the defendant to pay as costs to the plaintiff certain 
amount (Es. 473) the creditor holding a decree against 
the defendant can attach only the balance (Rs. 362.) 
(»42) 1942 Nag L. Jour 346 (347, 348). 

[3] Court has to decide first what each party owed 
to the other and allow execution for difference. (Vol 5) 
1918 Cal 153 (164) (DB.) 

[4] Decree in cross-claims is indivisible and can be 
executed for balance— Bar of limitation to execution of 
larger amount does not authorise execution of decree 
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Cross-deorees and 20. The provisions contained in rules 18 and 19 shall apply to decrees for 
cross-claims in mort- gale in enforcement of a mortgage or charge, 
gage suits. 

• Objects and Reasons 

“This rule is new. It is inserted in order to make it clear that the provisions as to cross-deorees and cross 
claims apply to the case of mortgage decrees. The rule also makes it clear that the expression “decree for the 
payment of money” and other similar expressions in the Code do not include a decree for sale in enforcement of a 
mortgage or charge,”— S C. B. 

Simultaneous execu- 21. The Court may, in its discretion, refuse execution at the same time 
tion. against the i)ersoii and property of the judgment-debtor. 

[1S82-S. 230, para 2 ; 1877-Ss. 230, 231 ; See S. 51 and O. 21 R. 30] 

agSnsre^xecution in^cer- 22. (l) Where an application for execution is made- 
tain cases. 

ia) more than one year after the date of the decree, or 


O. 21 R. 19 (contd.) 

for smaller amount (Yol 2) 1915 Bom 226 (226) : 40 
Bom 60 (DB.) (Yol 28) 1941 Mad 662 (663) (DB.) 
(Limitation cannot run against party entitled to lesser 
decree at time when it is not executable by reason of 
0. 21, B. 19). 

[5] Execution of cross-decrees— If execution is taken 
out without deducting amount of cross-decrees — Court 
has inherent power to refund excess amount recovered. 
(Yol 7) 1920 Oal 438 (439) (DB.) 

[6] Decree for pre-emption — Plaintiff awarded costs — 
Defendant also awarded smaller amount as costs — 
Plaintiff not directed to deposit costs of defendant also 
in Court — Deposit by plaintiff deducting his costs ^d 
without giving credit for defendant’s costs is not oad 
— 0. 21, B. 19(b) does not strictly apply. (Yol 261 1989 
All 228 (229, 230) : ILB, (1939) All 261 (DB.) (Yol 24) 
1937 All 756 Eeversed. 


[7] N given decree to recover property on imyment 
of Rs 350 within three months — N was however to 
recover amount for cos' s etc , from opposite side in excess 
of Rs. 350 — N not depositing amount of Ks. 350 within 
three months, but claiming possession after setting off 
amount due to him against Rs. 350 — Held, N did not 
lose benefit of decree by non-payment. (Yol 30) 1943 
Mad 667 (669) : ILR (1944) Mad 118 (DB.) 

order 21, RULE 20, Note 1 


[1] The principle of set-off is applicable to mort- 
gage decrees, but both the decrees need not be mortgage 
decrees. (Yol 20) 1933 Pat 210 (214) (DB.) ^ (Yol 
24) 1937 PC .39 (40) : 64 Ind App 67 : 16 Pat 127 
(PC.)*(Vol 31) 1944 Mad 149 (150). 


(A obtaining mortgage decree against B— B obtaining 
money decree against A for larger amount— In execution 
B can ask A’s decretal amount should be set off against 
his own decretal amount — Fact that there is no personal 
liability under mortgage deoxee is immaterial. 

“ [But see (Yol 23) 1936 ' All 639 (641) : 58 All 907 
(DB.) 0. 21, B. 20 does not apply where one party 
bolds money decree and the other decree for sale or 
for enforcement of charge.] 

[2] The words of R. 20 “decree for sale in enforce- 
ment of a mortgage or charge” cannot be restricted to 
personal judgment’ such as may be given under 0. 34 
R. 6. (Yol 24) 1937 PC 39 (41) : 64 Ind App 67 : 16 
Pat 127 (PC.) 4. (Yol 32) 1945 Cal 1 (5, 6) : (Yol 20) 
1933 Pat 210 (216, 217) (DBJ (0. 21, R. 20 applies if 
personal remedy is legally available— It is not necessary 
that p^sonal liabihty should exist under decree. 

(Yol 17) 1930 Rang 68 (69, 70, 71); 7 Rang 


505(DB). (No personal liability under mortgage-decree — 
Set-off cannot be allowed). 

[3] Rule applies to decrees for sale but not for 
possession in enforcement of mortgage or charge. (Yol 
1) 1914 Oudh 416 (417.) 

[4] Mortgage decree for sale imposing personal 
liability in case of deficiency — Set-off can be given even 
before sale. (Yol 20) 1933 Mad 63 (64) : 56 Mad 339 
(DB.) 

[5] The Court should be slow to give effect to a rule 
of set-off so as to alter substantive rights or to produce 
consequences beyond the scope of an intention to avoid 
circuity of proceedings. (Yol 24) 1937 PC 39 (41) : 
64 Ind App 67 ; 16 Pat 127 (PC). 

[6] Right of set-off is not lost merely because 
Court is asked to notify encumbrance of decree (Yol 20) 
1933 Pat 210 (218) (DB.) 

[7] Court has ample discretion and where it is 
properly exercised High Court will not interfere (Yol 
18) 1931 Bom 247 (249, 250) (DB.) 

[8] Cross-decree-Test— Substance of the decrees must 
be looked into and not the form. (Yol 20) 1933 Pat 210 
(215) (DB.) 


[9] Costs awarded to judgment-debtor may be set-off 
against a mortgage decree obtained against him in the 
suit, if the o her conditions in 0. 20, R. 19 are satisfied. 
(Yol 1) 1914 Oudh 416 (417). 4 (Yol 32) 1945 Cal 1 
(5, 6.) 

ORDER 21, RULE 21, Note L 

[1] Under 0. 21 R. 2l, the Court cannot compel the 
decree-holder to adopt any particular mode of execu- 
tion. (Yol 14) 1927 Lah 163 (153.) 

[2] Court cannot refuse execution against person on 

ground that execution against property was not sought 
for in first instance. (Yol 16) 1929 Lah 86 (87)4 
(Yol 21) 1934 Nag 1 40 (1 41). ' ^ 

(Court refusing choice must give reasons— Existence 
of property available is no ground to refuse iiersonal 
remedy.) ^ 

[3] Simultaneous attachment and arrest is discre- 
tionary with Court both in execution and before judg- 
ment though discretion is limited by 0. 38 in latter 

(DB ) ^ 


ORDER 21, RULE 22. 
Synopsis. 

1. Scope and object of the rule. 

2. Legal representative. 
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(b) against the legal representative of a party to the decree, a [or where an appilication is 
made for execution of a decree filed under the provisions of section 44A], the 
Court executing the decree shall issue a notice to the person against whom 
execution is applied for requiring him to show cause, on a date to be fixed, why 
the decree should not he executed against him : 


Provided that no such notice shall he necessary in consequence of more than one year having 
elapsed between the date of the decree and the application for execution if the application is made 
within one year from the date of the last order against the party against whom execution is applied 
for, made on any previous application for execution, or in consequence of the application being 
made against the legal representative of the judgment-debtor, if upon a previous application for 
execution against the same person the Court has ordered execution to issue against him. 


(2) Nothing in the foregoing sub-rule shall be deemed to preclude the Court from issuing any 
process in execution of a decree w»thout issuing the notice thereby prescribed, if, for reasons to be 
recorded, it considers that the issue of such notice would cause unreasonable delay or would defeat 
the ends of justice. 

[1882-S. 248; 1877-S. 248; 1859-S. 216. See Ss. 48 and 50.] 

a. InserUA by the Code of Civil Procedure (Amendment) Act 8 [VIII] of 19S7, section S. 

Objects and Reasons 

“The Committee have omitted the reference to a decree passed on appea], for that is'‘ordinarily the 
decree to be executed : Kriito Kmkur Boy v. Rajah Burrodacaunt Boy (14 Moo Ind App 465) and 
Muhammad Sulaman Khan v, Muhammad Yar Khan (LL.R 11 All. 267).” — S. C. It. 


0 . 21 R. 22 {contd,} 

3. “Shall issue Notice.” 

4. Proof of Notice. 

5. Effect of omission to give notice. 

6. Notice to wrong person. 

7. Irregular service of notice. 

8. Objection as to notice, when may be taken, 

9. More than one notice, if contemplated by 

the rule. 

10. Remedy when property has been sold 

without notice under this rule. 

11. Date of the decree. 

12. Notice, when not necessary. 

13. Notice and limitation- See A. I. R. Commen- 

taries on the Limitation Act, 2nd 
(1942) Edn.. Art. 182 Notes 116 and 129 
and Art. 183 Note 10. 

13a Failure to show cause why decree should not 
be executed— Effect. 

14. Court executing the decree. 

15. Sub-rule (2) 

16. Appeal. 

1, Scope and object of the rule:— [1] The ©bjeefc 
of the notice under this rule is to iurnibh an opportu- 
nity to the person concerned to urge any objection to 
the execution application, to ijrevent his being taken by 
surprise and to enable him to satisfy the decree before 
execution is issued against him. (’97) 21 Bom 424 
(432) (FB.) ^ (Vol 20) 1933 I ah 826 (827) ^ (Vol 20) 

543^(r52) (DB 

[2] The period of one year prescribed by this rule 
has been varied by various Local Amendments. 

^ [3] An amendment, after one year, of an applica- 
tion for execution made within one year, does not 
render the application one made after one year for the 
purposes of this rule. See Order 21, Rule 17 (2). 

[4] Notice in application' for execution against 
the 14gal Representatives of the judgment-debtor is 


necessary or where execution is taken out against them 
in the first instance, as well as where execution had 
been previously taken against the judgment-debtor 
himself and, on the death, the execution is sought to 
be taken out against the legal representatives. (Vol 
19) 1932 Pat 199 (200, 201) : 11 Pat 241 (DB.) * 
(Vol 23) 1936 Mad 205 (211, 212) ; 59 Mad 461 
(FB.) 

(6) Notice under 0. 21, R. 16 given — Assignment or 
right to assign not disputed — Other objections raised — 
Notice under this rule necessary— The objection cannot 
be entertained at the stage of notice under R. 16 (Vol 
28) 1941 Bom 190 (191.) 

[6] Notice to the guardian of a minor judgment- 
debtor given— No presumption of his appointment as 
guardian by the Court arises. (Vol 12) 1926 Cal 2$ 
(25) (DB.) 

[But see (’07) 6 Cal L. Jour 434 (438) (DB.)] 

[7] The rule does not apply to summary proceed- 
ings like those contained in S. Ill of the Madras 
Estates Land Act. (Vol 16) 1929 Mad 517 (519). 

2. Legal representative:— [1] For the definition 
of “Legal representatives” see B. 2 Cl. (11.) 

[2] Adjudication of a perfcon aq aii insolvent— OfSoial 
Receiver U not his ‘Legal Representative’. (Vol 30) 
1943 Pat 297 (298) : 22 (Pat 256 (DB). ® (Vol 23) 1936 
Mad 205 (207) : 59 Mad 461 (FB.) 

[Bui see (Vol 22) 1935 Cal 603 (505) : 62 Cal 457 
(DB.) (assumed to be “Legal Representative”)]. 

[See however (Vol 1) 1914 PC 129 (131) : 42 Cal 
72 : 41 Ind App 251 (PC) (Decision under the Code 
of 1882 which did not contain definition of “Legal 
Representative.”)] 

[ 3 ] Under the amendment of the rule by the Madras 
High Court, notice to the Official Receiver is neces- 
sary. (Vol 30) 1943 Mad 260 (261) ^ (Vol 28) 1941 
Mad 606 (607) (DB) ® (Vol 22) 1935 Mad 161 (162) ; 
58 Mad 403 (DB.) 

3. “Shall issue notice.” — [1] The provisions of 
this rule are mandatory. (Vol 4) 1917 Cal 728 (731) : 

44 Cal 964 (DB). 
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PROVINCIAL AMENDMENTS 

Allahabad 

(1) For the words "one year”, wherever they occur in this rule, read the words “three years.” 

(2) To sub-rule (2) of this rule shall be added the following proviso : 

“Provided that no order for the execution of a decree shall be invalid by reason of the omission to 
issue a notice under this rule, unless the judgment-debtor has sustained substantial injury by reason of such 
omission.” 

Bombay 

The words “two years” shall be substituted for the words “one year” wherever they ojcur. 

[9-3-1926] 

Calcutta 

Add the following sub-rule (3) : 

“(S) Omission to issue a notice in a ease where notice is required under sub-rule (1), or to record reasons in 
a case where notice is dispensed with under sub-rule (2), shall not afect the jurisdiction of the Court in executing 
the decree.” 

Lahore 

(1) The words “two years” shall be substituted for the words “one year” wherever they occur. 

(2) Add the following at the end of the rule : 

“Failure ^to record such reasons shall he considered an irregularity not amounting to a defect in 
jurisdiction.” ^ [7-4-1932] 

Madras 

(1) In sub-rule (1) the words “two years” shall be substituted for the words “one year” wherever they 
occur. 


(2) In sub-rule (1) after clause (h)^ insert the following ; 


“or (c) where the party to the decree has been declared insolvent, against the Assignee or Beceiver in 
Insolvency.” 


O. 21 R. 22 (contd,) 

[2] The^ issue of the notice is a condition precedent 
to the validity of the execution proceedings. (’81) 3 
All 424 (426) (DB.) * (Vol 1) 1914 PC 129 (131): 
42 Cal 72 : 41 Ind App 231 (PC.) 

[3] The Court must issue the notice even where 
the decree-holder has not asked for it and the failure 
to do so will render the proceed! ngs null and void. 
(Vol 4) 1917 Cal 728 (731) : 44 Cal 954 (BB.) * (Vol 
5) 1918 Cal 913 (915, 916) (DB.) * (Vol 11) 1924 
Mad 431 (436) : 47 Mad 288 (FB.) 

[4] Notice given to persons whojsufficiently represen- 
ted the interested minors for whom guardians were 
not appointed is sufficient compliance with this rule. 
(Vol 8) 1921 Cal 476 (478) (DB.) 

L5] Court executing the decree as also the Court which 
passed the decree. A combined notice under this rule 
and Rule 16 may be issued. (Vol 29) 1942 Bom 134 
(135) : ILK (1942) Bom 190 * (Vol 2Q) 1933 Pat 
658 (663) : 13 Pat 86 (DB.) 

[6] Minor attaining majority pending execution is 

not entitled to a fresh notice. (Vol 12) 1925 
Mad 153 (159) (DB.) ^ 

[7] The notice should be specifically to show cause 
why the decree should not be executed. (Vol 19) 
1932 Pat 199 (201, 203) : 11 Pat 241 (DB.) (Notice 
to show cause why name should not be substituted in 
the place of the judgment- debtor not enough.) 


notice (Vol 4) 1917 Cal 84 (86) (DB.) * (Vol 19) 1932 
Cal 627 (628) (DB.) 

5. Effect of omission to give notice— [1] Whether 
the failure to give notice under this rule rendered an 
execution sale void was a controversial question before 
the decision of the Privy Council. (1901) 25 Bom 337 
(348) : 27 Ind App 216 (P. C.). After this decision there 
ensured controversy about its interpretation. The posi- 
tion was made clear by the Privy Council in (Vol 1) 
3914 P. C. 129 (132) : 42 Cal 72 : 41 Ind App 251 (PC.) 
(The Privy Council opined that a notice under this rule 
was essential to give jurisdiction to the Court to sell 
property. It has since been held that an execution 
sale is, in the absence of the notice, void and not 
merely voidable.) (Vol 29) 1942 Cal 436 (437, 438) : ILB 
(1942) 2 Cal 262 * (Vol 32) 1945 Pat 1 (17, 32) : 23 
Pal 528 (FB). (Meredith, J. dissenting ) * (Vol 28) 
1941 Pat 481 (481) (DB.) * (Vol 27) 1940 Cal 23 (23) 
^ (Vol 15) 1928 AU 74 (76) : 49 All 830 (DB.) * (Vol 
20) 1933 Pesh 41 (43) (DB.) ^ (Vol 8) 1921 Nag 126 
(127). * (Vol 16) 1929 Rang 161 (161) : 7 Bang 110 ^ 
(Vol 20) 1933 Bane 52 (53) : 11 Rang 79 (DB.) (Notice 
implied) * (Vol 11) 1924 Mad 431 (436) : 47 Mad 288 
(FB.) * (Vol 23) 1936 Mad 205 (214, 219) ; 59 Mad 461 
(FB.) * (Vol 11) 1924 Mad 130 : 47 Mad 63 ^overruled. 

[See however (Vol 25) 1938 Nag 308 (308) (Failure 
to bring legal representatives of the judgment-debtor 
does not render the execution proceedings null and void 
— Submitted incorrect.)] 


4. Proof of notice;— [1] The onus of proving the 
want of notice will be on the party setting it un. 

29 Cal 580 (682) (DB), up v 

[See (Vol 21) 1934 Pat 211 (211) (DB.) (Judgment- 
debtor can show that provisions of Code were not 
complied with.] 

t3] An entry on the order sheet that notice has"" 
been served is ^ima facie evidence of the seirvice of 


[2] Omission to issue notice renders the sale void, 

(a) It is immaterial whether the property is im- 
movable or movable. (’94) 21 Cal 19 (22) (DB.) 

(b) The fact that the purchaser is the decree-KoIder 
himself is immaterial. (Vol 4) 1917 Cal 728 (731) • 44 
Cal 954 (DB.) ® (Vol 8) 1921 Cal 609 (610, 611) (DB.) 

[3] If, though no notice is served on a person, he 
appears and contests the application, the object of the 
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(3) Between sub-rules (1) and (2), insert the following : 

*‘(la) Where from the particulars mentioned in the application in compliance with Rule 11 {2) (ffX 
su^TCLi or otherwise the Court has information that the original decree-holder has transferred any part of his 
interest in the decree, the Court shall issue notice of the application to all parties to such transfer, other than the 
petitioner, where he is a party to the transfer.** 

(4) Add the following proviso to sub-rule (2) : 

“Provided that no order for execution of a decree shall be invalid owing to the omission of the Court 
to record its reasons unless the jadgment-debtor has sustained substantial injury as the result of such omission.’’ 

[2-9-1936 and 13-10-1936] 

N agpur 

(1) Wor the words “one year” wherever they occur, substitute the words “three years.” 

(2) To sub-rule (2), add the following proviso : 

“Provided that no order for the execution of a decree shall be invalid by reason of the omission to issue 
a notice under this rule, unless the judgment-debtor has sustained substantial injury by reason of such omission*” 

[29-6-1943] 

N.-W.F. P. 

For the words “one year” wherever they occur, read “two years.” 

Oudh 

(1) For the words “one year,” wherever they occur iu this rule, read the words **three years”. 

(2) To sub-rule (2) of this rule add the following proviso : 

“Provided that no order for the execution of a decree shall be invalid by reason of the omission to issue a 
notice under this rule unless the judgment-debtor has sustained substantial injury by reason of such omission.” 

Patna 

For sub- rule (1) substitute the following : 

“Where an application for execution is made in writing under Rule 11 (2) the Court executing the 
decree shall issue a notice to the person against whom execution is applied for requiring him to show cause, 
on a date to be fixed, why the decree should not be executed against him.** 


0. 21 R. 22 {contd) 

rule is achieved and the proceedings are valid. (Vol 27) 
1940 Cal 23 (23) (Vol 18) 1931 Cal 476 (478) (DB.) ^ 
{Vol 16) 1929 Pat 79 (80) : 7 Pat 790 (DB.) ^ (Vol 23) 
1936 Mad 99 (100) (DB.) 

[See also (Vol 25) 1938 Nag 308 (308)] 

[See however (Vol 27) 1940 Pat 142 (144) : 18 Pat 
761 (DB.)] 

[4] The omission to issue notice does not render 
the sale in execution of a mortgage decree void (Vol 
5) 1918 Oudh 379 (388) (DB.) 

[5] Guardian of minor judgment-debtor submitting 
report that he is not in a position to contest execu- 
tion proceedings and Court accepting report— Failure 
to issue notice under this rule not material irregulari- 
ty. (Voi 5) 1918 Oudh 379 (388) (DB ) * (Vol 26) 
1939 Cal 403 (406) : ILR (1939) 1 Cal 493 (DB.) 

[6] Money decree against legal representatives of 
deceased Mahomedan limited to assets in their bands — 
One of judgment-debtors dying during execution pro- 
ceedings— His legal representatives not substituted — 
Sale is not void in toto but only as regards deceased 
judgment-debtor’s legal representatives. (Vol 81) 1944 
Mad 370 (371). 

6, Notice to wrong person — [1] If a notice is, as 
a fact, issued but served on a wrong person and on 
the objection of the latter the Court decides tffat he is 
the right legal representative, it acts only in the exer- 
cise of jurisdiction and the sale is only voidable and not 
void (’01) 25 Bom 337 (347, 352) : 27 Ind App 216 
(PC). 

[See also (Vol 25) 1938 Mad 945 (946)] 

[2] In the above case proper legal representatives 
are equally bound by the execution proceedings, though 
they were not parties thereto. (Vol 13) 1926 Oudh 
6X3 (614), * (Vol 25) X938 Pat 372 (374) (DB.) 


[3] Where both the dfcree-holder and the Court 
being not aware of the true age of the judgment-deb- 
tor, a notice is issued to a major judgment-debtor as 
if he were a minor, the issue of such notice only 
amounts to an irregularity. (Vol 26) 1939 Mad 5 (6) 
(DB.) 

[See also (Vol 27) 1940 Pat 303 (301) : 19 Pat 393 
(I>B0] 

[4] If the decree-holder is aware of the proper legal 
representatives and deliberately gets notice served on 
a wrong person and there is nc» adjudication by the 
Court as to who is the legal repreesntative, the sale is 
void. (Vol 27) 1940 Pat 62 (64) : (25 Bom 337 : 27 
Ind App 216 (PC.) distinguished. * (Vol 8) 1921 Bom 
385 (387) : 45 Bom 1186 (DB). (Per Shah J.— . 
Macleod C. J. held sale voidable.) 

7. Irregular service of notice. — [1] The notice 
issued under this rule must be iu accordance with 
law and mu^ft satisfy the requirements laid down in 
sub-r. (1). (Vol 3) 1916 Cal 511 (512, 513) (DB.) ^ (*09) 
37 Cal 122 (126) (Day must be specified for appearance). 
* (Vol 15) 1928 Mad 1052 (1054) (DB ) (Sufficie. t 
time must be given). '3& (’85) 7 All 506 (508, 509) (PC.) 
(Notice to be signed by Judge or other officer.) 

[2] An irregularity in the service of^ notice will 
not make the subsequent proceedings void. (Vol 8) 
1921 Pat 145 (147) : 6 Pat L. Jour 319 (DB.) * (Vol 
21) 1934 Pat 274 (^8, 279) : 13 PfLt 467 (DB.) ^ 
(Vol 33) 1946 Pat 270 (272) (DB.) (On death of a 
person his minor sons brought on record as majors — 
Notice against them as minors— Subsequent sale not 
invalid.) 

[31 The irregularity may also furnish a ground for 
avoiding a sale under R. 90 (Vol 17) 1930 Pat 153 
(164)* 
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[4] It is for the Court to determine whether there 
has been sufficient service ; every departure from the 
prescribed mode of service does not invalidate the 
service. (Vol 23) 1936 Pat 593 (594) (DB.) 

[5] Executing Court ordering to ‘'proclaim and sell’* 
— ^Heid that the Court must be deemed to have con- 
sidered notice sufficient — Omission to declare notice 
sufficient does not mean that there was no due 
service of notice. -(Vol 31) 1944 Mad 193 (194.) 

8. Objection as to notice, when may be taken. — 

[1] An objection that no notice was issued entertaina- 
ble at any time, even in appeal, (’ll) 13 Cal L. Jour 
162 (165) (Vol 25) 1938 Pat 162 (164) (DB.) 

[See also (Vol 22) 1935 Rang 42 (43, 44) (DB.) 

[2] Objection in appeal — No opportunity to meet 
objection to other party — Objection not maintainable 
(Vol 7) 1920 Pat 735 (786) : 4 Pat L. Jour 645 
(DB.) 

9. More than one notice, if contemplated by the 
rule. — [1] The provisions of the rule as to notice 
apply to the first execution application as well as to 
every subsequent application. (Vol 12) 1925 Pat 474 
(476) : 5 Pat 1 (PB.) 

[See however (Vol 16) 1929 Mad 275 (279,280) 
(DB.) 

[2] The only executions arelcontained in the proviso. 

(Vol 12) AIR. 1925 Pat 474 (476) ; 5 Pat 1 

(FB) (Overruling (Vol 11) 1924 Pat 111 : 2 Pat 
916.) 

[3] The expression “the last order against the 
party” includes order which has been rated (Vol 17) 
1930 Pat 536 (538) ; 9 Pat 499 (DB.) 

[4] An order directing the execution proceedings 
to be struck off for the default of the decree-holder 
does not furnish a fresh starting point. (Vol 25) 1938 
Pat 162 (164) (DB.) 

[5] Where the proceedings are only a continuation 
of a prior execution case, no notice is necessary. (Vol 
15) 1928 Cal 241 (242) (DB) ^ (Vol 18) 1931 Bom 
425 (427, 428) (DB.) ^ (Vol 29) 1942 Oudh 1 (8) : 
17 Luck 249 (DB.) ^ (Vol 7) 1920 Mad 1034 (1035): 
43 Mad 57 (DB.) (Property attached— Application 
for execution dismissed — Attachment left existing — 
Subsequent application for Sale — Notice unnecessary.) 

10. Remedy when property has been sold with- 
out notice under this rule,— [l] Sale without notice- 
Party aggrieved is entitled to have the sale declared 
void and to damages. (1865) 3 Suth W R 120 (122) 
(DB) 

[2] Damages may be claimed by means of an 
application under S. 47 (’08) 32 Bom 572 (674) (DB.) 
© (’ll) 13 Cal L, Jour 162 (164) (DB ) 

[See also (Vol 25) 1938 Rang 292 (293) (DB.)] 

11. Date of the decree.— [l] Decree of the first Court 

is affirmed or modified in appeal- Date of decree is the 
date of appellate decree. If the appeal is dismissed 
for default, date of decree is that of the decree 
appealed against. (Vol 4) 1917 Gal 728 (730) : 44 
Cal 954 (DB.) ^ ^ 

[2] Decree amended— Starting point is the date of 
the amended decree and not the original decree. fVol 
27) 1940 Pat 5 (6) (DB.) 

[3] Instalment decree — Period runs from the date of 
the decree and not from the date of default in pay- 


ment of the instalment. (Vol 3) 1921 Lah 384 (385) 
(DB.) 

[See also (’43) 1943 Mad W N 420 (421) (DB.)] 

12. Notice, when not necessary — fl] la oases 
falling under cl. (a) of sub-r. (1), no notice need be 
issued to a judgment-debtor who has no interest in the 
property against which execution is sought. (Vol 13) 
1926 Gal 86 (86, 87} (DB ) 

[4] In oases falling under cl. (b) of snb-r. (1), 
notice to an adult legal representative capable of re- 
presenting the estate is sufficient ; notice to the other 
legal representatives is not essential (Vol 16) 1929 Mad 
275 (282) (DB.) 

[3] Where the legal representative is already \ 
party on the record, though in another capacity, no 
notice need be given. (Vol 12) 1925 Cal 1227 (1228) 
(DB.) ^ (’04) 14 Mad L. Jour. 342 (343) (DB.) 

[See also (Vol 23) 1936 Pat 253 (254)]. 

13. Notice and limitation: -See A I.R. Commenta- 
ries on the Limitation Act, 2nd (1942) Edn., Art 182, 
Notes 116 and 129 and Art. 183, Note 10. 

13a. Failure to show cause why decree should 
not be executed-Effect.-[l] No constructive m judi^ 
cata as to a point as to which there is no direct notice 
to the judgment- debtor — Judgment-debtor not appearing 
in response to notice under R. 22. He is not precluded 
from raising point as to the partial satisfaction of 
decree. (Vol 30) 1943 Bom 252 (254, 255) (DB.) 

[2] Failure of judgment-debtor to appear on date 
fixed in notice under Rule 22— Court ordering notice 
under Rule 66 and fixing a certain date — Judgment- 
debtor appearing on such date and objecting that 
decree was barred by limitaHon— Held that as 
period of limitation for appeal or review against the 
previous order against the judgment-debtor had not 
expired the Court could go into his objection. (Vol 22) 
1935 Cal 306 (307) (DB.) 

[3] Court proceeding to execute declaratory decree — 
Failure of judgment- debtor to appear and object in 
answer to notice under this rule is not a bar to his 
raising objection subsequently as Court’s action is 
without jurisdiction. (Vol 21) 1934 Pesh 64 (67) (DB). 

[4] Execution app plication — Notice served on judg- 
ment-debtor — Question of limitation not raised— Ques- 
tion can be raised on subsequent application (Vol 30) 
1943 Oudh 385 (386.) 

14. Court executing the decree.- [1] Where the 
decree is transferred for execution, the transferee Court 
can, and is the only Court competent to, issue the 
notice. ( 03) 12 Cal W N 897 (899) ^ (Vol 5) 1918 
Mad 580 (584, 585) : 40 Mad 1069 (FB.) >5 (Vol 9) 
1922 Cal 3 (4) (DB.) ^ (Vol 12) 1925 Oudh 448 (450): 
28 Oudh Gas 330 (DB.) 

[2] An application to execute against the legal re- 
presentatives must be made to the Court which passed 
the decree. (’93) 18 Bom 224 (226) (DB.) (Vol 12) 
1925 Oudh 448 (450) : 28 Oudh Cas 330 (DB-) 

[3] ^n the above ease notice under the rule will be 
issued by the transferee Court. (’05) 28 Mad 466 
(469) (FB.) 

15. Sub-rule (2):-[l] Sub-rule (2) does not abrogate 
the mandatory character of the rule, (Vol 1) 1928 Cal 
60 (62) : 55 Cal 96 (DB.) ^ ( Vol 11) 1924 Mad 431 
(436) : 47 Mad 288 (FB ) © (Vol 23) 1936 Mad 205 
(207) : 59 Mad 461 (FB.) 

[2] The Court has discretion to dispense with the 
notice under certain circumstances. (Vol 20) 1933 Cal 
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Procedure after 23. (l) Where the person to whom notice is issued under the last preced- 

issue of notice. ing rule does not appear or does not show cause to the satisfaction of the Court 

why the decree should not he executed, the Court shall order the decree to be executed. 

(2) Where such person offers any -objection to the execution of the decree, the Court shall con- 
sider such objection and make such order as it thinks fit. 

[1882-S. 249 ; 1877-S. 249 ; 1859-S. 247. See Ss. 38, 47, 51 and Er. 24 and 57 below.] 

PROCESS FOR’ EXECUTION 

Process for execution. 2^. (l) When the preliminary measures (if any) required by the fore- 

going rules have been taken, the Court shall, unless it sees cause to the 
contrary, issue its process for the execution of the decree. 

(2) Every such process shall bear date, the day on which it is issued, and shall be signed by 
the Judge or such officer as the Court may appoint in this behalf, and shall be sealed with the seal 
of the Court and delivered to the proper officer to be executed. 

(3) In every such process a day shall be specified on or before which it shall be executed. 

[1882-Ss. 250, 261, para 1; 1877-Ss. 250, 251 (1). 343; 1859-Ss. 221, 222. C/. E. S. C., 0. 42 Er. 14 and 

16. See S. 51.] 


0. 21R 22(Contd,) 

560 (561) (DB.) * (Vol 22) 1935 Cal 12-5 (126) (DB.) 
(Judgment-debtor in previous execution application 
objecting to execution in answer to notice under this 
rule-Notice dispensed with.) 

[3] The reasons should be recorded if the notice is 
dispensed with. (Vol 5) 1918 Mad 645 (647). 

[But see (Vol 16) 1929 Rang 161 (161) : 7 Rang 
no. * (Vol 22) 1935 Rang 42 (43) (DB.)] 

[4] The omission to record reasons for not issu- 
ing notice is a mere irregularity and the proceedings 
will not be totally invalid merely by reason of the omis- 
sion. (Vol 19) 1932 Bom 609 (6ll), (‘‘No reason to 
issue notices”-Held, sufficient compliance.) * (Vol 
18) 1931 Cal 443 (444) : 58 Cal 940 (DB.) * (Vol 11) 
1924 Mad 431 (436) : 47 Mad 288 (FB.) * (Vol 16) 
1929 Mad 718 (719) * (Vol 23) 1936 Pat 37 (38) : 
37 Cr. L. Jour 319 * (Vol 11) 1924 Oudh 120 (120) : 
26 Oudh Cas 288. 

[But see (Vol 16) 1929 Rang 161 (161); 7 Rang 
no * (Vol 22) 1935 Rang 42 (43) (DB.) 

[5] Under the rule as amended by the Lahore High 
Court, a failure to record reasons is only an irregula- 
rity not affecting jurisdiction. (Vol 26) 1939 Lab 473 
(474) ; ILR (1940) Lah 231. 

16. Appeal.-[1] An order on a question of notice 
falls under S. 47 and is, therefore, appealable. (Vol 13) 
1926 Pat 397 (397 j (DB.) * (Vol 13) 1926 Cal 539 (539, 
540) (DB.) 

[2] An order of arrest without notice is not a final 
order and is not appealable. (Vol 16) 1929 Mad 718 
(720.) 

[3] Even in the above cases the High Court will 
interfere in revision in extreme cases. (Vol 16) 1929 
Rang 161 (162) : 7 Rang 110. 

[4] An order allowing or refusing an application to 
set aside a sale for want of a notice falls under S. 47 
and is, therefore, appealable. (’08) 32 Bom 672 (574) 
(DB.) ^ (’12) 40 Cal 45 (49) (DB.) ^ (Vol 11) 1924 
Mad 431 (432) : 47 Mad 288 (FB.) ^ (Vol 8) 1921 
Pat 145 (149) : 6 Pat L. Jour 319 (DB.) 

ORDER 21 RULE 23 Note 1. 

[1] Execution— Notice of Execution — Judgment- 
debtor not appearing— Court should order execution 
without considering possible ohjections. (Vol 22) 1936 
All 727 (729) : 67 All 965, 


[2] Order under R. 23 (1) passed on judgment 
debtor’s failure to appear in response to notice and 
object — Order precludes judgment-debtor from raising 
plea of limitation in subsequent proceedings. (Vol 
28) 1941 Mad 440 (441, 442, 443) (DB). * (1909) 1 
Ind Cas 284 (284, 285) (Cal). * (Vol 9) 1922 Oudh 
117 (118) ; 25 Oudh Cas 13. (Failure of judgment- 
debtor to raise the plea of limitation in a previous 
execution application will preclude him for raising it 
later on.) 

[But see (Vol 4) 1917 Nag 172 (173) (Order passed as 
a matter of course under 0. 21, R. 23 does not operate 
as final adjudication.)] 

[3] Dismissal of execution application under R. 57 
cancels order under R. 23 to proceed against legal re- 
presentative. (Vol 3) 1916 Mad 886 (886), 

[4] Notice issued to judgment-debtor — Both 
parties absent on day fixed— Execution application can 
be dismissed. (1896) 20 Bom 541 (542). 

[5] Registrar of High Court has no power to pass 
order under O. 21, B. 23 — Such order has to be passed 
by the Court itself. (Vol 3) 1916 Cal 488 (492) ; 43 
Cal 903 (FB). 

[6] The power of Court executing a decree to order 
execution against the legal representative of the deceas- 
ed judgment-debtor after issue of notice is not cut 
down by the provisions of S. 60, (1895) 22 Cal 558 (561), 

[7] Mere issue of notice under R. 22 does not, but 
the order for execution under B. 23 does operate as re- 
vivor. (Vol 8) 1916.Cal 488 (494) : 43 Cal 903 (FB). 

[8] Person appearing in pursuance of notice —Objec- 
tions put forward — Court is bound to consider them, 
(1910) 5 Ind Cas 546 (547) (All) * (Vol 6) 1919 Sind 49 
(50) : 13 Sind L R 138 (Court has discretion to pass an 
order on judicial principles including equitable con- 
sideration.) 

[9] Judgment-debtor can raise objection that 
former application is not according to law and does not 
save limitation. (Vol 22) 1935 All 727 (729) ; 57 aU 
965. 

ORDER 21 RULE 24 Note 1. 

[1] No appeal from decree filed within limitation— 
Court cannot refuse to issue process of execution. 
(1884) 10 Oal 817 (819) (DB). 

[2] Process signed by a*min but hot bearing seal of 
Court— Attachment is illegal — Hence removal of Shoh 
property is not offence, (Vol 22) 1035 All 214 (215;) t 

136 A. M ; 
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PROVINCIAL AMENDMENTS. 

Allahabad 

After the words “be executed,** at the end of sub-rule (3) add the words “and a day shall be specified on or 
before which it shall be returned to Court.’* 

Bombay 

Add the following proviso to sub-rule [2) : 

“Provided that a First Class Subordinate Judge may, in his special jurisdiction, send a process to 
another Subordinate Court in the same district for execution by the proper officer in that Ooiut,” 

[15-10-1930] 

Calcutta 

Add the following to sub -rule (3) : 

“and a day shall also be speeified on or before which it shall be returned to the Court.** 

Madras 

Delete the full stop at the end of sub-rule (3) and add the following words : 

“and a day shall be speeified on or before which it shall be returned to Court.’* [13-10-1936.] 

Nagpur 

In sub-rule (3). for the word “executed,** occurring at the end, substitute the words “returned to the Court.** 

[29-6-1943] 

Oudh 

In sub-rule (3) after the words “be executed**, at the end of the sub-rule, add the words “and a day shall be 
specified on or before which it shall be returned to Court,’* 

Sind 

Add the following proviso to sub-rule (2) : 

“Provided that a First Class Subordinate Judge may, in his special jurisdiction, send a process to 
another Subordinate Court in the same district for execution by the proper officer in that Court.** 

25. The officer entrusted with the execution of the process shall endorse 
Endorsement on thereon the day on, and the manner in which it was executed, and, if the 
process. latest day specified in the process for the return thereof has been exceeded, the 

reason of the delay, or, if it was not executed, the reason why it was not executed, and shall return 
the process with such endorsement to the Court. 

(2) Where the endorsement is to the effect that such officer is unable to execute the process, 
the Court shall examine him touching his alleged inability, and may, if it thinks fit, summon and 
examine witnesses as to such inability, and shall record the result. 

[lS82-Ss. 251, last para and 343 ; 1877-S. 251, last para; 1859-S. 222 last para.] 

PROVINCIAL AMENDMENTS. 

Allahabad 

Substitute the following for paragraph {2) : 

“(2) Where the endorsement is to the efieet that such officer is unable to execute the process, the Court 
may examine him personally or upon affidavit touching his alleged inability, and may, if it thinks fit, summon 
and examine witnesses as to such inability and shall record the result.** 


0, 21 R. 24 (contd.) 

57 All 660 : 36 Cr L Jour 340. ‘i' (Vol 13) 1926 Pat 237 
(238) : 5 Pat 216 : 27 Cr L Jour 418. (Provision as to 
seal is mandatory). ©(Yol 6) 1919 Pat 404 (405): 3 Pat 
L Jour 636 : 20 Cr. L. Jour 139- (Seal— Absence of 
Restitution to the attachment is not an offence.) ^ 
(Vol 26) 1939 Rang 320 (320) : 1939 Rang L E 445 ; 
40 Cr Ii Jour 845. (Warrant not bearing seal — Resist- 
ance to arrest is no ofience). 

[3] Process not signed by Judge is illegal. (1885) 7 
All 508 (508) (Process not signed by Judge but by 
Munsarim — ^Attachment held illegal). 

^4] Warrant of execution not bearing a date, on or 
before which it should be executed, is not a good war- 
rant. (Vol 3) 1916 Pat 272 (272,273): 1 Pat L 
Jour 550 : 18 Cr. L. Jour 39, 

[5] There is nothing to prevent an officer to whom 
a warrant is issued from delegating his authority to 
some subordinate officer for executing the warrant. 
(Vol 19) 1932 All 227 (227) : 33 Cr L Jour 887. (Dele- 
gation defective — ^Resistance to execution is no offence. 
Si (1896) 22 Cal 596 (604, 605). Nazir has power to 
dogate'' .the execution* of warrant to the peon). 


Sf (Vol 27) 1940 Lah 30 (31) (Nazir can delegate execu- 
tion of process to his subordinates,) * (Vol. 32) 1945 
Nag 210 (212) : I L E (1945) Nag 685 : 47 Or L Jour 
175. (Warrant addressed to Naib Nazir can be executed 
by process-server.) * (Vol 27) 1940 Bang 112 (113): 
1940 Rang L R 253 : 41 Cr L Jour 567. (Bailiff can 
delegate the execution of warrant to process-sex ver ) 

[6] Nazir has no authority to execute a warrant 
directed to a bailiff. (Vol 3) 1916 Pat 272 (272) : 1 Pat 
L Jour 550 : 18 Cr. L Jour 39 (DB). 

[7] Date for return fixed— subsequent attachment is 
not lawful. (Vol 20) 1933 All 46 (47) : 55 All 119. 
(1884) 10 Cal 18 (19). 

[8] Applies to warrants under C. P. Land Rev. Act. 
S. 131. (Vol 11) 1924 Nag 68 (69) : 19 Nag L R 183 : 
25 Or L Jour 22^ 


‘ UKDiiK 21 KULE 25 Note 1. 

[1] Warrant issued by Court and directed to bailiff - 
Nazir directed it to peon fixing an early date— Execu- 
tion by peon within tune is right and the officer entrust- 
ed with the execution is the peon and not Nazir. (1913) 
40 Cal 849 (852) : 14 Cr L Jour 274 (DB). ^ 
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Bombay 

The following proviso shall be added to sub-rule (2) of Eule 25 : 

“Provided that an examination of the officer entrusted with the execution of a process by the Naair or 
the Deputy Nazir under the general or special orders of the Court shall be deemed to be sufficient compliance with 
the requirements of this rule.” [9-8-1940J 

Madras 

(1) , Substitute the following in the place of the present sub-rule [2] : 

*‘(2) Where in the case of a decree for the payment of money the process is not executed owing to the 
decree having been satisfied, such officer shall also obtain an endorsement on the process to that effect signed by 
the decree-holder and attested by two respectable witnesses who can identify the decree-holder.” 

[2) , Add the following as sub-rule (3) : 

“(3) Where the endorsement of such of ficer is to the effect that he is unable to execute the process, 
the Court shall examine him or cause him to be examined by any other Court touching his alleged inability, 
and may, if it thinks fit, summon and examine witnesses as to such inability, and shall record the result. 

Provided that an examination of the officer entrusted with the execution of a process by the Nazir 
or the Deputy Nazir under the general or special orders of the Court shall be deemed to be sufficient com- 
pliance with the requirements of this clause. * [Dis. No. 2282 of 1S16] 

Where the inability to execute the process is sta^’ed to be due to the satisfaction of the decree and 
such satisfaction has been endorsed on the process as mentioned in sub-rule (2) above, the Court shall issue 
notice to the decree-holder to show cause, on a day to be fixed by the Court, why such satisfaction should not be 
recorded as certified: and if, after service of such notice, the decree-holder fails to show cause why the satisfac- 
tion should not be recorded as certified, the Court shall record the same accordingly. 

A record of satisfaction under the provisions of this sub-rule shall have the same effect as one under the 
provisions or Order 21 Eule 2, sub-rule (2).” 

Oudh 

For the existing sub-rule (2), subshkde the following : 

“(2) Where the endorsement is to the effect that such officer is unable to execute the process, the Court 
may examine him personally or upon affidavit touching his alleged inability, and may, if it thinks fit, summon 
and examine witnesses as to such inability, and shall record the result.” 

STAY OF EXECUTION 

26. (l) The Court to which a decree has been sent for execution shall, upon 
^^exe uUcm Sufficient cause being sliown, stay the execution of such decree for a reasonable 

b ay execu ion. enable the judgmenidebtor to apply to the Court by which the decree 

was passed, or to any Court having aiipellate jurisdiction in respect of the decree or the execution 
thereof, for an order to stay execution, or for any other order relating to the decree or execution 
which might have been made by such Court of first instance or appellate Court if execution had been 
issued thereby, or if application for execution had been made thereto. 


ORDER 21 RULE 26 Note 1. 

[1] SeetTon 2 and Order 21 Eule 26 should not be 
read as giving the Court which passed the decree and 
the Court to which the decree is sent for execution, 
concurrent jurisdiction to determine questions afiecting 
the validity of a proceeding in the former Court. (Vol 
24) 1937 Bang 477 f479) : 1937 Bang L E 287 (DB). 

[2] Under this rule, Court cannot slay execution 
except temporarily. (1885) 7 All 330 (333) (DB). 

[3j Under Older 21, Eule 26, ibc transfereo Court 
can only otay execution m order to enable the judg- 
ment-debtor to apply to the Court by which the 
decree was paased for an order to stay execution or for 
any other order relating to the decree or its execution. 
(Vol 18) 1931 Lah 690 (691). 

[4] The judgment-debtor cannot have stay of execu- 
tion of the decree when his grounds for stay arc not 
those that are mentioned in 0. 21, E. 26. (Vol 14) 
1927 Cal 581 (589) (DB). 

[5] Decree transferred to another Court for execu- 
tion— Objections by judgment-debtor under S. 65— 
Sufficient cause shown against execution — Executing 
Court should stay execution under ibis rule. (1880) 
5 Cal 736 (737). 

[6] Transteree Court may adjourn execution to 
enable party interested to move proper Courts question- 
ing the jurisdiction of the Court passing the decree. 
(1883) 7 Bom 481 (483). 


[7] Court is bound to stay execution when acquaint- 
ed with the fact that decree is not existing. (Vol 14) 
1927 Bang 104 (105) : 4 Bang 562 (DB). 

[8] Executing Court should stay execution to en- 
able the judgment-debtor to get the decree passed 
against him set aside on the ground of fraud. (1882) 
4 Mad 324 (325) (DB ) 

[9] Sub-rule 3 entitles Court to demand security 
bofoie making order for slay, (Vol 12) 1925 Lah 552 
(554). 

[10] A Court i^ justified in refusing the security of 
one over who.^e property or person it has no jurisdic- 
tion. (Vol 16) 1929 Lah 161 (161). 

[11] Judgment-debtor applying for stay on the 
ground that his property is tied up for the moment 
— Execution should not be stayed unconditionally or 
by merely requiring defendant to give seoucity for 
small amount in six months* time for appearance. 
(Vol 12) 1925 Mad 908 (909) (DB). 

[12] Court requiring security for mesne profits — 
Security should be for indefinite amount to be deter- 
mined subsequently. (Vol 16) 1929 Lah 161 (162). 

[13] An order granting stay of execution is not ap- 
pealable as a decree under S. 47 Civil P* 0. (Vol 11) 
1924 All 808 : 46 All 733 (DB). 

[14] An appeal lies against an order requiring 

security for stay of execution. (1886) 12 0al624 (626) 
(DB.) * ^ 
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(2) Where the property or person of the judgment-debtor has been seized under an execution 
the Court which issued the execution may order the restitution of such property or the discharge of 
such person pending the result of the application. 

Power to require (3) Before making an order to stay execution or%r the restitution of 
security from, or im- property or the discharge of the judgment-debtor, the Court may require such 
security from, or impose such conditions upon, the judgment-debtor as it 
thinks fit. 


im 

pose conditions upon 
judgment-debtor. 


[1882-Ss. 239, 240. 1877-Ss. 239, 240; 1859-Ss. 290, 291. C/, R. S. C., 0. 42 R. 17 cl. (b). See Ss. 
42 and 47]. 

PROVINCIAL AMENDMENTS. 

Allahabad 

In sub-rule (3) for the words “the Court may** read the words “the Court shall, unless good cause to the 
contrary is shown.*’ 

Calcutta 

In sub-rule {3) cayicel the words “the Court miy require such security from, or impose such conditions upon, 
the judgment-debtor as it thints fit” and substitute therefor the following words : 

“the Court shall require security from the judgment- debtor unless sufficient cause is shown to the 
contrary.** 

Lahore 


In sub-rule (3) for the words “the Court may”, substitute the words “the Court shall, unless sufficient cause 
is shown to the contrary.” [7-4-1932.] 

Nagpur 

In sub-rule (3), for the word “may”, substitute the words “shall, unless good cause to the contrary is 
shown.” [29-6-1943.] 

N.-W. F. P. 

In sub-rule (3), for the words “the Court may”, substitute the words “the Court shall, unless good cause to 
the contrary is shown.” 

Oudh 

In suh-rule (3) for the words “the Court may”, read the words “the^ Court shall, unless good cause to the 
contrary is shown,” 

Patna 

In sub-rule (3) substitute the words “shall, unless sufficient cause is shown to the contrary,” for the word 
“may.” 

Liability of judgment 27. No order of restitution or discharge under rule 26 shall prevent the 
debtor discharged. property or person of a judgment-debtor from being retaken in execution of 
the decree sent for execution. 


[1882-S. 241; 1877-S. 241 ; 1859-S. 293. See S. 58, sub-s. (2) and O. 21, R. 40, sub-rule (4).] 

Order of Court which 28. Any order of the Court by which the decree was passed, or of such 
^elf t^^urt ^ be appeal as aforesaid, in relation to the execution of such decree, shall 

bfndii^^ upon Court binding upon the Coiu*t to which the decree was sent for executioif. 

applied to. 

[1882-S. 242; 1877-S. 242; 1859-S. 292. See S. 42 and 0. 21 R. 26.] 

Stay of execution pend- 29. Where a suit is i)ending in any Court against the holder of a decree 
hcfideT*^ and^TudgmSt- Court, on the part of the person against whom the decree was passed, 

debtor, the Court may, on such terms as to security or otherwise, as it thinks fit, 

stay execution of the decree until the pending suit has been decided. 

[1882-S. 243; 1877-S. 243, 1859-S. 209,] 


ORDER 21, RULE 28— Note 1. 

[1] Rule 28 indicates that Court which passed the 
decree can pass orders relating to the execution of a 
decree transferred to another Court for execution and 
the latter Court iq bound by such orders. (Vol 17) 
1980 Oudh 305 (308) (DB). * (Vol 23) 1936 Pesh 97 
( 100 ). 

[2] Transmitting Court must order execution — 
Failure — Its eSeet is that executing Court can only 
proceed against property charged in decree, (Vol 2) 
1915 Oudh 142 (143). 

ORDER 21, RULE 29. 

Synopsis. 

1 . Scope 4>f the Rule. 

2. Holder bi a decree. 


3. SuchiCourt. 

4. “ Until the pending suit has been decided **. 

5. Execution of award, if can be stayed under 

this rule. 

6. Appeal and Revision. 

1. Scope of the rule.^[l] Tbe ol>ject of Ibis rule 
is two-fold : — ' 

(1) To enable the judgment-debtor and the decree- 

holder to adjust their claims against each 
other and, 

(2) To prevent a multiplicity of execution pro- 

ceedings. (Vol 15) 1928 Cal 222 (224) : 55 Cal 
512 (DB). 

[2] 0. 21, R. 29 and 0. 41, R. 6 (2) not applicable 
to case — Gjurt has inherent power to order stay of 
execution, but not withont putting the pnsuo^ful 
claimant upon terms. (Vol 21} 1934 Pat 637 (63^ 
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PROVINCIAL AMENDMENTS 

Allahabad 

Add “or any person whose interests are affected by the decree, or by any order made in execution thereof” 
after the words “was passed” and before the words “the Court may.” 

Rule 29A N.^W. F. P. 

After Rule 29 the following rule shall be added : 

“29 A. When a suit under Rule 63 of this Order is pending, the Court in which such suit is filed may, if it 
considers that execution of the former decree should be stayed, intimate the fact to the executing Court, which 
shall thereupon stay execution until the suit is decided.” 


O. 21 R. 29 (contd.)* 

[3] The rule relates to execution proceedings only 
alnd therefore does not apply to proceedings for 
restitution. (Vol 17) 1930 Lah 961 (968). 

[4] The executing Court has no power to stay the 
execution under 0. 21, R. 29, if at that time no suit 
is pending before it against the decree-holder on the 
part of the judgment debtor; but the Court has an 
inherent power under section 151 of the Civil Pro- 
cedure Code to stay execution on the ground that the 
ex parte decree was obtained by fraud. (Vol 10) 1923 
Lah 514 (515). 

[5] Suit for declaration against decree-holder that 
decree is satisfied by uncertified adjustment out of 
Court — Stay of execution cannot be granted. (Vol 
10) 1923 Cal 645 (646) (DB). 

[6] Order 21, R 29, is not an imperative one and 
the Court has a discretion either to grant the relief 
asked for, nanaely, stay of execution, or to refuse it. 
(Vol 22) 1935 Rang 389 (390) (DB). * (Vol 22) 1935 
Rang-lSl (152) : 13 Rang 351 (DB) 

[7J 0. 21, R. 29, embraces every kind of suit wRich 
is maintainable. There is no limitation in the rule. 
Once it is conceded that a suit is maintainable the pro- 
cedure laid down in this rule is at once attracted. 
(Vol 23) 1936 Mad 102 (103). 

[8] Court can stay execution under R. 29 only be- 
fore operation of B. 29 takes place, i.e.. before sale of 
property. (Vol 22) 1935 Rang 151 (152) : 13 Rang 
351 (DB). 

[9] Rule 29 has no application to granting of in- 
terim injunotiop and applicant cannpt be asked to fur- 
nish security. (Vol 20) 1933 Nag 153 (154, 155). 

[10] Execution of decree stayed by injunction — Court 
passing order that attachment is to subsist till deci- 
sion of suit by judgment-debtor and that application 
is to stand dismissed for time being — Order is not 
warranted by law— It is merely a suspensory order 
keeping execution case pending. (Vol 23) 1936 Cal 
239 (240) : 63 Cal 56 (DB). 

2. Holder of a decree. — [1] Plaintiff sued an 
assignee of a decree obtained against the plaintiff. 
The claim oi the plaintiff was for damages for breach 
of an agreement with the defendant whereby the 
decree against the Plaintiff was to be satisfied. Plain- 
tiff applied for stay of execution of decree by the de- 
fendant against the plaintiff— Held that the suit was 
maintainable and was a suit within 0. 21 , It 29, and 
stay could be granted within the discretion of the 
Court. (Vol 23) 1936 Mad 102 (103). 

[2] Set off— Equitable— .4. holding decree against 
B. Suit by B. against A— Pending suit, A assigning 
decree to C— During execution proceeding B obtain- 
ing decree agamst A in his suit— B can claim equitable 
set off for amount due to him under this decree 
against C’s claim. Held 0 took the decree subject 
to B*s equitable right to have execution stayed until 
his suit has been decided and therefore to set off his 
decree. (Vol 26) 1938 Bom 253 (256) : ILB (1938) 
Bom 263 (DB.) 


3. Such Court.— [1] Where application to stay 
execution is made to Court which did not pass decree 
0. 21, R. 29 does not apply. (Vol 17) 1930 AU. 121 
(121) (DB). 

[2] The words ‘decree of such Court* include also 
the decree passed on appeal from the decree of that 
Court. (1888) 10 All 389 (393, 394). 

[3] Court to which decree is transferred has power 
to stay execution. (Vol 21) 1934 Cal 4 (4, 5) : 60 Cal 
1119 (DBj. ^ (1888) 10 AH 389 (393, 394), 

[4] 0.*21, R. 29, has no reference to personality of 
judge presiding over a Court — Execution proceedings 
need not be in Court in which suit is pending. It is 
sufficient if suit is pending *in any Court against the 
bolder of a decree of such Court. (Vol 18) 1931 Bom 
247 (248, 249; (DB). (Two judges— Execution before 
one judge can be stayed). 

4. Until the pending suit has been decided, [l] 
Words “pending suit has been decided ” mean “finally 
decided” and include an appeal. (Vol 15) 1928 Cal 222 ; 
55 Cal 512. 

[But see (Vol 31) 1944 Mad 73 (74) (DB).] 

[2] Stay can be given even after a suit has been dis- 
missed provided that an appeal is pending. (Vol 22) 
1935 Bang 389 (390) (DB.) 

[8] Execution stayed under inherent powers and not 
under R. 29— Order ojperates till disposal by Court 
making order and not till disi;osal of appeal, (Vol 19) 
1932 Cal 19 (20) : 58 Cal 1113. (Vol 15) 1928 Cal 222 ; 
55 Cal 612. (Dissented from.) 

[4] Under its inherent powers, appellate Court can 
stay execution of original decree pending the .decision 
of the appeal. (10) 1910 Pun L R 149 page 406 (408) ; 
1910 Pun Re. No. 82. 

5. Execution of award, if can be stayed under 
this rule, [l] An award under the Arbitration Act 
(IX of 1899), though it can be enforced as a decree 
under S. 18 of the Act, is nothing more than an award 
and its execution cannot be stayed under 0. 21, E. 29. 
(1911) 35 Bom 196 (193.) 

6. Appeal and Revision.— [l] An appeal lies 
from an order passed under 0. 21, B. 29, staying 
or refusing to stay execution. (1888) 10 All 389 (391). 
(Order staying execution.) ^ (1897) 20 Mad 366 (367) 
(DB). (Refusing to stay execution ) 

[But see (1883) 9 Cal 214 (215) (DB). (Order stay- 
ing e.xccution is neiiher one undpr 8.47 nor on 
appealable order.)] 

[2] 0, 21. Jl. 29— Court has ample discretion in 
passing an order in which the execution of the decree 
could be stayed, until the pending suit has been 
decided and where it is properly exercised, High Court 
will not interfere. (Vol 18) 1931 Bom 247 (249, 250) 
(DB). 

[3] Security for full amount of decree under -0. 21, 
B. 29, being discretionary, High Court wiU not inter- 
fere in revision, unless discretion was improperly used, 
(Vol 16) 1929 Sind 110 (111) (DB.) 

[4] [See also B. 47, Note 36.] 
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MODE OF EXECUTION. 


. 30 . Every decree for the payment of money, including a decree for the 
of mo^ey. payment of money as the alternative to some other relief, may be executed by 

the detention in the civil prison of the judgment-debtor, or by the attachment 
and sale of his property, or by both. 

[1882-S. 254; 1887-8. 254, 1859-Ss. 201, 232. See S. 51] 

31 . (l) Where the decree is for any specific movable, or for any share in 
Decree for specific ^ specific movable, it may be executed by the seizure, if practicable, of the 
movea e proper y. j^iovable or share, and by the delivery thereof to the party to whom it has been 
adjudged, or to such person as he appoints to receive delivery on his behalf, or by the detention in 
the civil prison of the judgment- debtor, or by the attachment of his property, or by both. 

(2) Where any attachment under sub-rule (l) has remained in force for six months, if the 
judgment-debtor has not obeyed the decree and the decree-holder has applied to have the attached 
property sold, such property >may be sold, and out of the proceeds the Court may award to the 
decree-holder, in cases where any amount has been fixed by the decree to be paid as an alternative 
to delivery of movable property, such amount, and, in other cases, such compensation as it thinks 
fit and shall pay the balance (if any) to^ the judgment-debtor on his application. 


ORDER 21, RULE 30. 

Synopsis. 

1. Scope. 

2. Option as to mode of execution. 

3. Attachment and sale. 

1. Scope : — [1] Buie 30 is not exhaustive as to 
modes of execution of money decrees. (Vol 13) 1926 
Oudh 616 (617) : 1 Luck 569 (DB.) 

[2] Execution of a money-decree by ejectment of 

a tenant is a method provided by S. 61 of the Oudh 
Rent Act in addition to the particular method of execu- 
tion provided by the Code. (1912) 15 Oudh Case 381 
(382) (DB), } 

[3] An order directing a party to refund money 
wrongly drawn out by him in land acquisition proceed- 
ings could be enforced under order directing a party to 
pay money, as compensation for costs or otherwise ; 
and directing that such decree or order may be 
enforced by the imprisonment of the judgment-debtor, 
or by sale and attachment of his property, or by both. 
(1905) 32 Gal 921 (928) (DB) 

2. Option as to mode of execution. [1] 0. 21, 
R. 30 shows sufficiently that the holder of a money 
decree is not to be restricted to one mode of execution. 
(Vol 29) 1942 Sind 83 (85) : ILB (1942) Ear 168 (DB). 

* (Vol 30) 1948 Lah 166 (168) (Decree-holder wishing 
to avail of two remedies open to him — Court should 
ordinarily grant both.) © (Vol 17) (1930) Lah 220 
(221) (Execution against person — Court cannot compel 
him to accept payment by instalments.) (Vol 26) 
1939 Pat 380 (381) : 18 Pat 366 (DB). 

[2] Judgment-creditor is to decide whether execu- 
tion should be taken against the person or property of 
judgment-debtor— Court, though it has discretion for 
refusing simultaneous execution against^ both, cannot 
decline to order execution against person in the firrt 
instance. (Vol 13) 1926 Lah 110 (111) : 6 Lah 548 
(DB). (Refusal should be an exception and not rule.) 

* (1883) 5 All 86 (88, 89) (FB). 

[See also (Vol 14) 1927 Lah 131 (132) (DB). 
(Notice to surety by Court under the proviso to S. 145 
along with the warrant for his arrest is not invalid.] 

[See however (Vol 2) 1916 Lah 174 (174). (Other 
modes available— Decree-holder not justified in pro- 
ceeding against person.] 

[3] Application for execution of money decree by 
attachment and sale— Pa)»t of property hypothecated 
to decree-holder as security bond — Objection by judg- 
ment* d^btor that suit on bond should be instituted first 
is not maintainable. -(Vol 22) 1^35 All 179 (ISO;. 


[4] Where a judgment-debtor conceals himself arrest 
and attachment of his property can simultaneously be 
made in execution of a decree against him, even though 
he owns considerable property. (Vol 20) 1933 Lah 
307 (308). 

[5] Execution — Simultaneous execution by two or 
more methods is reasonable and feasible— Security 
sufficient for realising decree — Decree-holder’s procedure 
showing harassment and not desire to realise decree — 
Court may refuse relief against judgment-debtor’s per- 
son. (Vol 23) 1936 Pat 28 (29) (DB). 

[6] Decree for maintenance creating charge on speci- 
fic property — In case charged property was not availa- 
ble charge to shift on other property of judgment- 
debtor— Execution against person of ju6gment“<3(ebtor 
without first proceeding against charged property — 
Application held could not be allowed as it was made 
mala fide. (Vol 33) 1946 All 385 (387) (DB). 

3. Attachment and sale; — [1] This rule does not 
apply to decree charging property. Decree directing sale 
of specific property - No attachment is necessary. (Vol 
11) 1924 Pat 258 (258) ; 2 Pat 768 (DB.) © (Vol 23) 
1936 Lah 573 (573) (Decree directing property to be 
considered as under mortgage and judgment-debtor 
prevented from alienating it - Attachment before sale is 
not necessary.) 

[2] Attachment - Money decree payable by instal- 
ments - Security given by judgment-debtor of certain 
property - Default in payment - For sale of property 
charged, no attachment is necessary. (Vol 21) 1934 
Pat 608 (609) : 13 Pat 387 (DB ) 

1 3] In the case of mortgage-decrees direction for 
sale injhe decree is the authority to sell and therefore 
no attachment is necessary. (1880) 4 Bom 615 (520) 
(DB.) 

[4] Fale of judgment-debtor’s property without attach- 
ment is valid and there is no irregularity which can 
vitiate the same. The effect of rules 30 and 64 of 0. 21 
was not 'to limit the power given by S. 51 to sell with- 
out attachment, the absence of which does not vitiate 
such a sale nor make the judgment-creditor guilty of 
any irregularity. (Vol 26) 1939 Bom 277 (278) : ILB 
(1939) Bom 420 (DB). 

[5] See also under S. 51, 

order 21, RULE 31 Note 1. 

[1] In the present Civil Procudure Code the refer- 
ence to suits for recovery of a wife has been omitted 
from 0. 21, B. 31. (Vol 1) 1914 Mad 219 (221) 
(DB.) 
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(3) Wliere the judgment debtor has obeyed the decree and paid all costs of executing the same 
which he is bound to pay, or where, at the end of six months from the date of the attachment, no 
application to have the property sold has been made, or, if made, has been refused, ’the 
attachment shaE cease. 

[1882-S. 259; 1877-Ss. 259, 260; 1859-S. 200] 

PROVINCIAL AMENDMENTS 

Allahabad 

For the words “six months”, wherever they occur in each sub-rule, read the words “three months, or .such 
extended time as the Court may for good cause direct.” 

Calcutta 

In sub-rules (2) and (3), substitute the words “three months” for the words “six months.” 

Lahore 

(1) In sub-rule (2\ for the word “six” substitute the word “three.” 

(2) Add the following proviso after pub-rule (2) : 

“Provided that the Court may, in any special case, according to the special circumstances thereof, extend 
the period beyond three months; but it shall in no case exceed six months in all.” 

(3) . In sub-rule (3). for the words “six months” substitute the following words “three months or such other 

period as may have been prescribed by the Court.” [7-4-1932] 

Madras 

In sub-rules (2) and (3), for the words “six months”, substitute the words “three months”, and add the 
following as sub-rule (4) : 

“(4) The Court may on application extend the period of three months mentioned in sub- rules (2) and 
(3) to such period not exceeding six months on the whole as it may think fit.” [13-10-1936 1 

Nagpur 

In sub-rules (2) and (3) for the words “six months” wherever they occur, substitute the words “three months 
or such further time as the Court may, in any special ease, for good cause shown, direct.” 

[29-6-1943.] 

N.-W. P. P. ' 

In sub-rules (2) and (3), for the words “six months”, substitute the words “three months”, and add the 
following as sub* rule (4) : 

“(4), The Court may, on application, extend the period of three months mentioned in sub-rules (2) and 
(3) to such period, not exceeding six months in all as it may think fit.” 

Oudh 

In sub-rules (2) and (3), for the words “six months”, substitute the words “three months”, or such, further 
time as the Court may, in any special case, for good cause shown, direct.” 

Patna 

In sub-rules (2) and (3), for the words “six months”, substiUite ‘three months”, and add the following as 
sub* rule (4) : 

Court may, for sufficient cause, extend the period of three months mentioned in sub-rules 
2) and (3) to such period, not exceeding six months in the whole, as it may think fit,” 

32. (l) Wh^re the party 9»gainst whom a decree for the specific performance of a contract, or 
^Decree for specific per- restitution of conjugal rights, or for an injunction, has been passed, has had 

formance, for resti- opportunity of obeying the decree and has wilfully failed to obey it, the 

tution of conjugal decree may be enforced ^[in the ease of a decree for restitution of conjugal 
inlunotion.^ rights by the attachment of his property or, in the case of a decree for the 

specific performance of a contract or for an injunction] by his detention in the 
civil prison, or by the attaclmient of his property, or by both. 


formance, for resti- 
tution of conjugal 
rights, or for an 
injunction. 


0. 2X R. 31 (contd.) 

[2] The words ‘Specific moveable’ in the rule do not 
include ’money’ and therefore a money decree cannot 
be executed under this rule (Vol 25) 1938 Cal 471 
(474) (DB.) ^ (Yol 1) 1914 Mad 572 (573) : 37 Mad 
381 (DB.) 

[3] A decree for delivery of specific moveable 
property ‘Whioh can be enforced by the stringent 
method in this rule can be passed only in a suit where 
the 4 )lainti:fi alleges and proves facts whiclx give him a 
right to compel its delivery Under the provisions of S.ll, 
Specific Relief Act, 1877. (Yol 26) 1938 Cal 471 (474) 
(DB.) ^ (Yol 3) 1916 Mad 314 (317) : 39 Mad 1 

[4] Order 21, Rule 31 (as amended in Madras) — 
Decree for return of moveable - Question of compensa- 
tion in alternative arises only when the Court acting 
under 0. 21, E. 31, makes every reasonable attempt to 
execute the decree and such endeavour has proved fruit- 
less. (Yol 30) 1943 Mad 716 (716, 717.) 


[5] Holders of a decree in terms of O. 20, 'E 10 can- 
not execute the money-portion of it without having 
recourse to the procedure prescribed by 0. 21, R. 31 
(Yol 14)1927 Cal 711 (DB.) (Non-delivery of speoifio 
moveable - Damages need not be assessed only on the 
footing of wilful neglect or devastavit.) (1903) 13 Mad , 
L. Jour 444 (444) (DB.) (The alternative amount m' 
the decree comes into operation only when it is foiulu 
impossible to obtain the property ordered to. ' be 
delivered.) 

ORDER 21 RULE 32 
Synopsis. 

1. A. Scope. 

2. Decree for specific performance. 

3. xtestitution of conjugal rights. 

4. Form of decree for restitution of conjugal rirhts 

5. Decree for injunction. rights. 

§. “Opportunity of obeying the decree^’. 

7. Sale of property. Sub rule (3). 

8. Disobedience of order for injunctiom or sseeific 

performance. 
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(2) Where the party against whom a decree for specific performance or for an injunction has 
been passed is a corporation, the decree may be enforced by the attachment of the property of the 
corporation or, with the leave of the Court, by the detention in the civil prison of the directors or 
other principal officers thereof, or by both attachment and detention. 

(3) Where any attachment under sub-rule (l) or sub-rule ( 2 ) has remained in force for one 
year, if the judgment-debtor has not obeyed the decree and the decree-holder has applied to have 
the attached property sold, such property may be sold; and out of the proceeds the Court may 
award to the decree-holder such compensation as it thinks fit, and shall pay the balance (if any) to 
the judgment-debtor on his application. 

(4) Where the judgment-debtor has obeyed the decree and paid all costs of executing the same 
which he is bound to pay, or where, at the end of one year from the date of the attachment, no 
application to have the property sold has been made, or if made, has been refused, the attachment 
shall cease. 

(5) Where a decree for the specific performance of a contract or for an injunction has not 
been obeyed, the Court may, in lieu of or in addition to all or any of the processes aforesaid, direct 
that the act required to be done may be done so far as practicable by the decree-holder or some 
other person appointed by the Court, at the cost of the judgment-debtor, and upon the act being 
done the expenses incurred may be ascertained in such manner as the Court may direct and may 
be recovered as if they were included in the decree. 


O. 21 R. 32 {contd,). 

9. Disobedience of decree ior restitution of conju- 
gal rights. 

1. A. Scope. — [1] Execution application — R. 32 (1) 
not specifically mentioned - Some of reliefs falling with- 
in B. 32 (1)- Application cannot be dismissed as a whole . 
(Vol 32) 1945 Oudh 81 (82). 

[2] Decree for injunction - 0. 21 , R. 32 only pres- 
cribes mode of execution - If Court has to be moved, 
application should be made within limitation - On 
breach of injunction no contempt of Court proceeding 
arises. (Vol 22) 1935 Lah 702 (704.) 

2. Decree for specific performance.— [1] Decree 
for specific performance of contract for sale - Court can 
as well grant possession of property even though no 
relief for possession is asked for in plaint or awarded 
by decree. (Vol 18) 1931 Pat 179 (180, 181 ) 

[2] Decree for specific performance operates in favour 
of both parties - Defendant is as much entitled to 
enforce decree as plaintifi. (Vol 19) 1932 Cal 679 (582): 
69 Cal 501. 


3. Restitution of conjugal rights — [l] A decree 
for the restitution of conjugal rights passed between 
Hindus or Mobomedans can be enforced under this rule 
(1875-77) 1 Bom 164 (167) (DB.) 

[2] In a decree for the restitution of conjugal rights 
passed between Mobomedans, the Court will refuse to 
send the wife^ back to her husband's house if cruelty by 
the husband is proved ; so also if there is gross failure 
by the husband of the performance of his obligations 
towards his wife (1866-67) 11 Moo Ind. App. 551 (610) 


[3] The general application of 0. 21 R. 32 to decrees 
for the restitution of conjugal rights is, in the case of 
Parsees, superseded by the special provision of S. 36 
of the Parsee Marriage and Divorce Act. (1872) 9 Bom 
H. 0. B. 290 (290, 297, 304.) 


^ 4. Form of Decree for restitution of conjuga 
rights — [1] In a suit for restitution of conjugal right! 
against the wife and other defendants who prevent he: 
from going to her husband, the decree should declan 
the fiusband’s right and direct that the other defend- 
^ts do refrain from preventing the wife from return- 
ing to him. (Vol 7) 1920 Pat 798 (799.) 


[2] Though R. 33 (1) of 0. 21 has -qualified R. 32 in 
enforcing decrees for restitution of conjugal rights, still 
a Court can pass an effective decree, so that where the 
wife is a minor, her parents can be directed to hand her 
over, and in default execution can proceed against their 
person and property. (Vol 1) 1914 Mad. 219 (221). 

[3] Where, in a decree for the restitution of conju- 
gal rights, the plaintiff's mother-in-law who was im- 
pleaded as a defendant In the suit, was directed to 
refrain from preventing the plaintiff’s wife from return- 
ing home, it was held that her action in merely permit- 
ting her daughter, who was of age to reside in bei: 
home after decree, did not justify the attachment of her 
property under this rule. (1875-77) 1 All 501 (505) 
(DB.) 

5. Decree for injunction. — [1] R. 82 (1) applies to 
prohibitory injunctions as well as to mandatory injunc- 
tions(Vol 32) 1915 Oudh 81 (82). * (Vol 6) 1919 Cal 674 
(678)— 46 Cal 103 * (1911) 21 Mad L. Jour 465 
(466). 

[2] Suit by plaintiff to be appointed guardian of his 
minor sons - Suit decreed - Defendant ordered to hand 
over the custody of minors ' Defendant can be proceeded 
against under 0. 21 R. 32 for non-compliance with 
order. (Vol 2) 1915 Mad 157 (170). 

[3] An order to furnish an account which was con- 
tain^ in a preliminary decree is not an injunction with- 
in 0.21 R. 32. The word “injunction" as used in 0,21 
B. 32 has a more extended meaning than it 
has m the Specific Belief Act. It is not every order of 
a Court directing a person to do a certain act that is an 
injunction. In its essence an injunction is a relief conse- 
quential upon an infringement of a legal right. (Vol 5) 
1918 Pat 451 (452) : 3 PatL. Jour 106 ; 19 Or.L. Jour 
385. 

6. ‘^Opportunity of obeying the decree". — [1] 
An order for enforcing a decree by imprisonment 
under 0. 21 B. 32 should not be made till the defendant 
has had an opportunity of obeying the decree or has 
continuously refused to obey it. (1870) 7 Bom H. 0. B, 
(O.C.J.) 122 (136.) 

[2] Decree in 1899 against the defendant for posses- 
sion of the house and an injunction restraining him 
from occupying the house— Application for execution of 
the decree in 1904 alleging that the judgment-debtot 
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Illustration 


At a person of little substance, erects a building wMeh rend rs un inhabitable a family mansion belong- 
ing to B. A, in spite of his detention in prison and the attachment of his property, declines to obey a decree 
obtained against him by B and directing him to remove the building. The Court is of opinion that no sum 
realizable by the sale of A"s property would adequately compensate B for the d*preciation in the value of his 
mansion, B may apply to the Court to remove the building and may recover the cost of such removal from 
A in the execution proceedings. 

[1882-S. 260; 1877— Ss. 259, 260; 1859— S. 200, C/. R. S. C , O. 42 Rr. 7 and 30 ] 

a. Inserted by the Code of Civil Procedure (Amendment) Act, XXIX of 1923, Section 2, 


Objects and Reasons. 

“The Committee have omitted in this rule all reference to a decree for the recovery of a wife, for there can 
be no such decree under the law, as a wife cannot be treated as a chattel to be delivered over to the husband. 
When any third person prevents the wife from returning to her husband, the latter may obtain an injunction 
against him which may be enforced in case of disobedience either by the imprisonment of the defendant, or by 
the attachment ol his property, or by both “ — S 0. E. 

PROVINCIAL AMENDMENTS 

Allahabad 

For the words “one year,*' in sub-rule (3), read the words “three months,** and after the words “on his 
application,** at the end of the sub-rule, add the words “the Court may for good cause extend the time.** 

Calcutta 

In sub-rule (3), substitute the words “three months*’ for the words “one year.” 

Lahore 

(1) In srb-rule (3), for the words “one year,** substitute the words “three months.** 

(2) Add the following proviso to sub -rule (3) : 

“Provided that the Court may, for sufBoient reasons, on the application of the judgment-debtor, extend 
the period beyond three months ; but it shall in no case exceed one year in all,” 

(3) In sub-rule (4), for the words “one year.” substitute the wjrds “three months or such other period as 

may have been prescribed by the Court.** [7-4-1932] 


O. 21, R. 32 (contd,) 

has in violation of the perpetual injunction taken posses- 
sion of the house and placed tenants in it — Held that 
the judgment-debtor had ample opportunity for obeying 
the decree and had failed to obey it. (1906) 2 i All. 
300 (302.) 

[3] Application for execution dismissed on the ground 
that judgment-debtor was not given an opportunity to 
obey the decree — Subsequent application for Execution, 
after opportunity had been given, is not barred.(l894) 21 
Cal 784 (788) PC.)] 

[4] Decree in injunction suit passed in presence of 
defendants — No disobedience of injunction on part of 
defendants*— Plaintiff is not entitled to ask Court to 
issue notice or order embodying injunction and have* 
it served on defendants. 0. 21 B. 32 does not provide 
for such notice or order. (Vol 23) 1936 Mad 706 (706, 
707). 

7. Sale of property-Sub-Rule (3). — [1] This rule is 
a highly penal one and must be construed strictly. 
Under it when a sale is ordered, the following condi- 
tions must exist: (a) a valid original attachment; (b) 
application within one year of that attachment by 
decree-holder for sale; (o) lapse of one year from date of 
attachment. Therefore, where an order of attachment 
was made on 27th June, 1908 and was carried out on 
20th J uly 1908 and no application for sale was made by 
20th July, 1909. Held, that the attachment ceased to 
exist, and the order for sale therefore was set a«*ide. 
(1911) 1911 Pun. L. B. No. 170 p. 628 (630) : 1911 Pun. 
Be. No. 69. 

[2] Decree for restitution of conjugal rights — Court 
cannot change it into decree for payment of money — 
Property attached and sold within three months from 
date of attachment — Sale is void and without jurisdic- 
tion. (Vol. 24) 1937 Bang. 126 (127) ; 1987 Rang. 
L. B. 164. 

[3] Decree obtained by wife for property against hus- 
band— Husband getting decree for restitution of conjugal 
rights — Execution of decrees— -Wife*® decree attached— 


Wife can execute decree even during one year of hus- 
band’s attachment provided proceeds go in satisfaction 
of decree against her, (Vol. 22) 1935 Mad 413 (414). 

[4] Decree for injunction— Judgment-debtor by his 
own act making it impossible to obey decree— He is 
liable to pay compensation. If, however, it be impossible 
to award the decree-holder any compensation, then the 
only remedy which must be adopted would be to detain 
him in civil prison. (Vol. 22) 1935 All. 480 (481) : 
57 All. 858 (DB.) 

[6] Sale of property under 0. 21 B, 32 (3) is for a 
person’s wilful failure to obey the decree of Court and 
cannot be set aside under O. 21 E. 89 which is not 
applicable. (Vol. 20) 1933 Cal. 96 (97, 98). 

8. Disobedience of order for injunction or specific 
performance. — [1] This iule*specifically provides for the 
execution of a decree for injunction. It is wrong to say 
that the only remedy of the decree-holder is to bring a 
separate suit for damages. (Vol. 22) 1935 All. 480 
(480) : 57 All. 858, (DB.) 

[2] , The 5th clause of Order 21 Rule 32 applies only 
where a decree for an injunction has not been obeyed. 
(Vol 8) 1921 Lab. 376 (377) * (Vol, 4) 1917 Mad. 656 
(657). (Breach of injunction — Subsequent withdrawal 
of obstruction does not repair breach.) 

[3] Order 21, r. 32 cl. 5 does not apply to prohibi- 
tory injunctions. It is the act required to be done by 
the mandatory injunction that is “the act required to 
be done” within the meaning of the clause. (Vol. 21) 
1934 Cal. 402 (403) : 61 Cal. 148 (D. B.) * (Vol. 95) 
1938 All. 416 (417, 418). I.L.B. (1938) All. 673. D.B. 
« (Vol. 25) 1933 Pat. 52? (523). 

[But see per Richardson J.) (Vol. 6)1919 Cal. 674 
(675) ; 46 Cal. 103. 

“Act required to be done *' means what has to be 
done to enforce injunction, it applies to both Muds of 
injunctions.] 

[4] Tbe Court can under 0/21 B. 32 secure enfbroe.. 
ment of decree granting permanent injunction by puixi. 

187 U. 
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Madras 

(1) In sub-rnle (3) : 

(i) far the words “one year”, substitute the words “three months” ; 

(ii) after the word “application,” insert the words “the Court may on application extend the period of 

three months mentioned herein to such period not exceeding one year on the whole as it may 
think fit.” 

(2] In sub-rule (4) for the words “one year,” suhsMute the words “three months” ; and after the words 

“the date of the attachment”, add “or of such extended period which the Court may order under sub- 
rule (3).” [13-10-1936.J 

Nagpur 

(1) In sub-rule (3) : 

(i) for the words “one year”, substitute the words “three months” ; 

GO the word “application”, the words “and the Court m^y also, for good cause shown, 

extend the time for the attachment remaining in force for a period not exceeding one year , and 

(2) In sub-rule (4). for the words “one year,” substitute the words “three months, or such further time as) 

may have been fixed by the Court under sub-rule (3).” ' [29-6-1943.J 

In sub-rule (3), for the words “for one year,” substitute the words “for three months, or such further period 
not exceeding one year in the whole as may be fixed by the Court,” 

(1] In sub^rule (3), for the words “one year,” substitute the words “three months,” and at the end of the 
sub-rule, add the words “and the Court may also, for good cause shown, extend the time for the attachment 
remaining in force for a period not exceeding one year.” 

(2) In sub-rule (4), for the words “one year.” substitute the words “three months, or such further time as 
may have been fixed by the Court under the previous sub-rule.” 

Patna ^ , 

In sub-rule (3) for the words “for one year” substitute the words “for three months or for such fur- 
ther period, not exceeding one year in the whole, as may, on sufficient cause shown, be fixed by the Court.” 

Discretion of Court in Notwithstanding anything in rule 32, the Court, either at the time 

executing decrees for of passing a decree [against a husband] for the restitution of conjugal rights 
restitution of conjugal or at any time afterwards, may order that the decree b [shall be executed in 
the manner provided in this rule.] 


O. 21 R. 32 (oowtd.) 

shing the person disobeying, either by imprisonment or 
forfeiture of property. (Vol. 4) 1917 Mad. 656 (657) 
(The Court cannot order a security bond. (1872). 
18 Suth W. E. 282 (283) A decree for removal of 
certain obstructions in path-way, can be enforced under 
this rule. *(Vol. 32) 1945 Nag. 134 (137)— ILR 
(1945) Nag. 336. (Disobedience of an injunction issued 
under O. 39 E. 1 should be dealt with under this rule ) 

[5] 0. 21 B. 32 prescribes the mode of executing a 
decree for an injunction and the Court is not justified in 
ordering the Police to interfere in the matter nor is it 
justified in ^appointing a Commissioner to see that the 
decree-holder performs without obstruction the duties 
appertaining to his office. Cl. (5) of B. 32 0. 21 does 
not authorize the passing of such orders and provides 
for a different state of things. (Vol 5) 1918 All 152 
{153, 154)— 40 AU 648. 

[6] Decree for injunction against several persons 
jointly — All jointly and severally responsible for dis- 
obedience — Death of one will not justify reduction of 
amount which decree-holder is entitled to get as com- 
pensation. (Vol 22) 1935 All 480 : 67 All 868 (DB.) 

[7] Decree directing judgment-debtor to keep door 
permanently closed — Door closed but re-opened-Decree- 
holder*s remedy is in execution under this rule and 
he need not bring a fresh suit. (Vol 1) 1914 All. 105 
(106,) 

[8] Under the present sub-rule (5) the Court has 
power to direct the act to be done, so far as practicable, 
by the decree-holder ox by some other person appointed 
by the court, at the expense of the judgment- debtor. 
(Vol 6) 1919 Cal 674 (676)-46Cal 103, (Vol 17) 


1930 PC 287 (290)— 26 Nag L. R. 833—57 Ind App 
333 — 58 Cal 692, (Action for specific performance of a 
contract to sell property with cultivating rights— Sanc- 
tion of Board of Revenue required — Defendant can be 
compelled to prosecute the application for sanction — 
Affirming (Vol 13) 1926 Nag (46.5) (466). 

[But see (1882) 8 Cal 174 (177, 178) (Under the old 
code the Court had no power to have the thing done by 
an officer of the court.)] 

9, Disobedience of decree for restitution of .conju- 
gal rights.— [1] Under 0. 21 R. 32, if the judgment- 
debtor in a decree fcr restitution of conjugal rights 
wilfully refuses to obey the decree, the only remedy 
open to the decree-holder is to proceed to attach the 
property of the judgment-debtor. The Court cannot 
compel the wife against whom a decree for restitution of 
conjugal rights has been passed to go and live with her 
husband. (1934) 35 Pun LB 655 (656). ^ (Vol 23) 
1936 All 657 (658): ILR (1937) All 82 (Decree for resti- 
tution of conjugal rights against minor wife— Order for 
custody under s. 26, Guardian and Wards Act, should 
not he passed.) 

ORDER 21, RULE 33 Note 1 

[1] Before amendment of this Buie by Act 29 of 1923, 
it was held that a Court ought, in exercise of its discre- 
tion, to refuse execution of a decree lor restitution of 
conjugal rights against wife by her detention in civil 
prison (Vol 11) 1924 All 836 (836, 837), Note:— As the 
Rule newsstands after amendment, such decree cannot be 
executed: by imprisonment whether the decree be 
against the wife or the husband. (Vol 7) 1920 Bom 
203 (204)— 44»Bom 972.* (Vol 11) 1924 Lab 244 (245). 
* (Vol lO) 1923 Lah 595 (596) * (Vol 1) 1914 Mad 
219 (221). * (1911) 10 Ind Cas 177 (177) (Sind), 
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(2) Wiiere the Court has made an order under sub-rule (l) ®[‘ it may order that, in the 
event of the decree not being obeyed within such period as may be fixed in this behalf, the judgment- 
debtor shall make to the decree-holder such periodical payments as may be just, and, if it thinks 
fit, require that the judgment-debtor shall, to its satisfaction, secure to the decree-holder such 
periodical payments. 

(3) The Court may from time to time vary or modify any order made under sub-rule (2) for 
the periodical payment of money, either by altering the times of payment or by increasing or 
diminishing the amount, or may temporarily suspend the same as to the whole or any part of the 
money so ordered to be paid, and again revive the same, either wholly or in part as it may think 
just. 

(4) Any money ordered to be paid under this rule may be recovered as though it were payable 
under a decree for the payment of money. 

[See Section 56.] 

a. Inserted by the Code of Civil Procedure (Amendment) Act, (29 [XXIX] of 1923), Section 3. 

b. Substituted by Section 3. ibid, for ‘‘shall not be executed by detention in prison.*’ 

c. The words “and the decree-holder is the wife** were repealed by Section 3, ibid. 

Decree for execution of 35. (l) Where a decree is for the execution of a document or for the 
document, or endorse- endorsement of a negotiable instrument and the judgment-debtor neglects or 
ment of negotiable instru- j. 0 f ^1303 to obey the decree, the decree-holder may prepare a draft of the 
document or endorsement in accordance with the terms of the decree and 
deliver the same to the Court. 

(2) The Court shall thereupon cause the draft to be served on the judgment-debtor together 
with a notice requiring his objections (if any) to be made within such time as the Court fixes in 
this behalf. 

(3) Where the judgment-debtor objects to the draft, his objections shall be stated in writing 
within such time, and the Court shall make such order approving or altering the draft, as it 
thinks fit. 

(4) The decree-holder shall deliver to the Court a copy of the draft with such alterations (if 
any) as the Court may have directed upon the proper stamp-paper if a stamp is required by the 
law for the time being in force; and the Judge or such officer as may he appointed in this behalf 
shall execute the documents so delivered. 

( 5 ) The execution of a document or the endorsement of a negotiable instrument under this 
rule may he in the following form, namely 

“C.D., Judge of the Court of 

{or as the case may be), for A.B., in a suit by E.F. against and shall have the same effect 

as the execution of the document or the endorsement of the negotiable instrument by the party 
ordered to execute or endorse the same. 

(e) The Court, or such officer as it may appoint in this behalf, shall cause the document to be 
registered if its registration is required by the law for the time being in force or the decree-holder 
desires to have it registered, and may make such order as it thinks fit as to the payment of the 
expenses of the registration. 

[1882-Ss. 261,262 ; 1877-Ss. 261, 262 ; 1859-S. 202. J 

ORDER 21, RULE 34 Note 1 

[1] Decree directing defendant to execute document 
in favour of plaintiff is executable in the manner provid- 
ed by this rule, on failure of defendant to obey 
directions of decree. (Vol 5) 1918 Cal 817 (818). 

[2] Decree for execution of document need not be 
passed in suit for specific performance, (Vol 25) 1938 
Cal 767 (767, 768.) 

[3] Decree directing defendant to endorse certain 
promissory notes to plaintiff - Promissory notes 
barred by limitation before endorsement - Suit for com- 
pensation not maintainable - Proper remedy is by way 
of execution under this rule. (Vol 6) 1919 Mad 1071 
(1071). 

[4] Compromise decree directing execution of a con- 


veyance by one of the parties. Proper course is to 
proceed under this rule. (1906) 10 Cal W N 345 ($46). 
* (Vol 13) 1926 Cal 976 (976) (DB.) (Vol 8) 1921 Cal 
227 (229). (Subject matter held, not extraneous 
to suit.) 

[5] Absolute divorce decree ordering payment of 
amount by husband to wife and also directing him to 
execute proper instrument to secure that payment — 
0. 21 B. 34 applies to such case. (Vol 26) 1938 Oudh 
48 (49)— 13 Luck 466 (DB.) 

[6] Transfer after decree but before action is taken 
under — Doctrine of Us pendens applies. (Vol 5) 1918 
Nag 221 (223, 224)— 14 Nag LB 176. 

[7] Application under this Buie is govern^ by Art. ^ 
182, Limitation Act. (1886) 10 Bom $1 (98). 
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35. (l) Where a decree is for the delivery of any immoveable property, possession thereof 
be delivered to the party to whom it has been adjudged,^ or to such 
Decree for immove- person as he may appoint to receive delivery on his behalf, and, if necessary, 
able property. by removing any person bound by the decree who refuses to vacate the 

property. 

( 2 ) Where a decree is for the I’oint possession of immoveable property, such possession shall 
be delivered by affixing a copy of the warrant in some conspicuous place on the property and pro- 
by beat of drum, or other customary mode, at some convenient place, the substance of 

the decree. 

(8) Where possession of any building or enclosure is to be delivered and the person in posses- 
sion, being bound by the decree, does not afford free access, the Court, through its officers, may, 
after giving reasonable warning and facility to any women not appearing in public according to 
the customs of the country to withdraw, remove or open any lock or bolt or break open any door 
or do any other act necessary for putting the decree-holder in possession. 

[1882-S. 263 : 1877-S. 26 i ; 1859-S3. 199, 223. Of. B. S. 0., 0. 42 B. 5. See Br. 36 and 95 to 103 ; See 
also S. 51, cl. (a),] 


ORDER 21, RULE 35. 

Synopsis. 

1. Scope of the rule. 

2. Delivery of possession - Symbolical and 

actual. 

3. Effect of symbolical possession. 

4. Joint possession - Undivided share. 

5. Delivery of possession to agent. 

6. Affixture of copy of warrant. 

7 . Removal of person bound by decree. 

8. Use of force in giving possession. 

9. Resistance to delivery of possession. 

10. Consent of judgment-debtor. 

11. Identification of land. 

12. Break-open — Sub-rule (3). 

1, Scope of the rule,— .[1] Property delivered to the 
decree- bolder in execution of his decree for possession — 
decree is satisfied — second application for possession on 
the ground that he was dispossessed by the judg- 
ment-debtor is not maintainable. (’82) 4 All 184 (185) 
(DB) * (Vol 3) 1916 All 261 (262, 264). * (Vol 10) 
1923 Mad 25 (26, 27) (DB). ^ (Vol 4) 1917 Mad 202 
(203) (DB.) (Vol 15) 1928 Nag lOO (101, 102) (DB.) 

[2] But a subsequent application will lie when the first 
application has been inefiectaal. (Vol 11) 1924 Mad 200 
(200) (DB.) * (Vol 21) 1934 Cal 793 (794) (DB.) ^ (Vol 
20) 1933 Bom 457 (458) (FB.) (’12) 16 Ind Cas 708 (709) 
(DB) (Cal). 

[3] Decree-holder asked for delivery of land with 
standing crops — Delivery of the land only. He can apply 
for effective possession of land and crops (Vol 14) 1927 
Mad 71 (71.) 

[4] Similary where decree-holder obtained possession 
which was in-effectual against a transferee 'pendente 
lite from the Judgment-debtor fresh application for 
delivery of possession, held maintainable against trans- 
feree. (Vol 20) 1933 All 201 (202, 203); 55 All 235 (DB.) 

£5] Decree-holder allows his decree to get time-barred 
without executing it, and the defendant continues in 
possession — Second suit for possession is not maintain- 
able (03) 25 All 35 (37) (DB.) « (Vol 8) 1921 Lah 236 
(237). 

[6] Delivery of possession has not the effect of dis- 
possessing -a third person in possession and not present 
when the delivery took place. (’93) 20 Bom 351 (353) 
(FB.) ®(*04) 27 Mad 262, (271)) (DB.) Delivery will, 


however, operate as dispossession of the third person if it 
takes place in his presence and adversely to his claim, 

[7] Delivery of possession under this rule implies 
delivery of all things attached to it. (’05) 3 Low 
Bur Bui. 129 (130) (DB.) 

[8] An order for delivery of possession should not, 
ordinarily, be made ex parte. (Vol 10) 1923 Pat 697 
(599) (DB.) 

2. Delivery of possession - Symbolical and 
actual — [1] This rule provides for delivery by actual 
possession of property in the possession of judgment- 
debtor and by proclamation to the occupant of the 
property of the fact of such delivery in respect of 
property not in the actual possession of the judgment- 
debtor. (Vol 19) 1932 Pat 146 (147, 148) : 11 Pat 165 
(DB.) ^ (96) 18 All 440 (449, 450) (FB) * (’80) 5 Cal 
584 (588) (FB.) 4* (Vol 24) 1937 Oudh 275 (276) ; 13 
Luck 96. 

[2] Property capable of immediate actual possession 
must be delivered under sub-rule (1) and not by symbo- 
lical possession as between the parties to the decree. 
(Vol 10) 1923 Nag 237 (238) * (Vol 20) 1933 Lah 22 
( 22 .) 

[3] The term “symbolical possession” is applied 
where delivery is made under sub-rule (2) of this rule 
and Er. 36 and 96. (Vol 10) 1923 Nag 237 (238.) 

[4] Property to be delivered Zamindari — tank or 
mineral rights in direct possession of judgment-debtor 
— Delivery in such cases can be only by a proclamation 
of the fact of delivery of possession having been made — 
Such delivery is not symbolical but is effective as a 
delivery by actual possession, (Vol 26) 1939 Pat 151 
(153) ; 40 Cr, L Jour 339. 

[5] A decree-holder getting bymbolical possession 
can apply again under this rule for actual possession, 
if he is entitled to it. (Vol 5) 1918 Cal 350 (350) 
(UB.) 

[6] Where the decree-holder deliberately accepts such 
symbolical possession and does not repudiate it, he 
cannot apply under this rule for aetnal possession. (Vol 
18) 1931 Cal 42 7 (4S0) (DB.) * (Vol 22) 1935 Cal 245 
(246) (DB.) 

[7] Delivery of possession of land includes the 
standing crops, and so the judgment-debtor cannot 
re-enter in order to reap and dispose of the crops. (Vol 
26) 1939 Rang 388 (389j : 1940 Bang L B 157 (3 Low 
Bur Eul 129 (followed.) 

, 3. Effect of , synjbolical p9ssessk)n.--^[y Pelivery 
by symbolical possession as between tbfe parties the 
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0. 21 R. 35 (conid,) 

suit, where delivery by actual possession is impossible, 
has the same effect as an actual transfer of possession. 
(Vol 26) 1939 Pat 151 (153) ^ (Vol 22) 1935 Lah 612 
(613) (DB.) 

[2] Decree-holder dispossessed by judgment-debtor 
subsequent to symbolical delivery — His possession 
becomes adverse to decree- holder only from the date of 
dispossession. (*80) 5 Cal 584 (588) (FB) Overruling 
24 Suth W B (418) ^ (Vol 4) 1917 PC 197 (201) (PC): 
5 Cal 584 (FB) approved) * ('89) 16 Cal 530 (534) /FB) 
(overruling 10 Cal 402) fp (Vol 15) 1928 O^dh 251 (254, 
256) ; 3 Luck 506 (FB) * (’73) 19 Suth W B 101 (102) 
(PC). 

[But see (Vol 3) 1916 Mad 640 (640) : 39 Mad 543 
(Symbolical possession (without prejudice) not actual 
possession for purpose of S. 145, Cr. P. Code.)] 

[3] Decree-holder, who was given symbolical posses- 
sion under mortgage — decree, prevented by transferee 
subsequent to the decree for possession — Decree-holder’s 
suit for possession against the transferee within 12 
years of the date of formal delivery was held to be 
within time. (Vol 28) 1941 Lah 357 (360) ; ILB (1941) 
Lah (428) * (’80) 5 Cal 584 (688) (FB). 

[4] Fresh period of limitation must be computed 
from the date of delivery of symbolical possession for a 
suit by an auction-purchaser against a person who is in 
actual possession of the property so delivered. ( 97) 19 
All 499 (502) 

[5] Symbolical possession not delivered according to 
law, will not furnish a fresh starting point of limitation. 
(Vol 20) 1933 Lah 427 (428) (DB) * (Vol 23) 1936 Lah 
749 (750) 

[6] The delivery of symbolical possession has not 
such operation as against third persons who are not 
parties to the decree. (’12) 10 All L Jour 13 (17) ® (99) 
21 All 269 (271) (DB.) * (95) 19 Bom 620 (625) (DB). * 
(Vol 5) 1918 Cal 983 (984) (DB) * (’13) 21 Ind Cas 766 
(767) (DB) (Mad). (Vol 10) 1923 Cal 82 (84) DB) * 
CVol 15) 1928 Oudh 391 (392) : 3 Luck 668 (DB) * 
(Vol 4) 1917 Pat 423 (424) (DB). (Vol 6) 1918 Oudh 
184 (185) : 21 Oudh Cas 70 * (Vol 23) 1936 Mad 671 
(572) (Note — This case is reversed on another point in 
(Vol 26) 1939 Mad 369 : ILB (1939) Mad (456) 

4. Joint possession— Undivided share. — [1] Sub- 
rule (2) merely defines the manner in which decrees for 
joint possession are to be executed. (Vol 15) 1928 All 
472 (474) ; 51 All 803 (FB). ^ (’ll) 11 Ind Cas 87 (88) 

[2] A person who is entitled to possession of im 
movable property jointly with others is not merely 
entitled to a decree declaring his rights in the land but 
also to a decree for joint pos$esii%on ; and it is im- 
material whether he was originally in possession and 
was subsequently dispossessed or whether he had never 
been in possession at all. (’12) 34 All 150 (154) (DB). 
^ (’04) 26 All 588 (690, 691) (FB) * (’94) 18 Bora 606 
(506) (DB). * (’83) 10 Cal 244 (246) (DB). 

[3] The court has a discretion in granting a decree 
for joint possession which must be exercised in accord- 
ance with the principles of justice, equity and good 
conscience. (Vol 15) 1928 All 472 (474) ; 51 All 303 
(FB). 

[4] In the following cases a decree for joint posses- 
sion was refused : — 

US9i) 18 dal 10 (n, 22) : 17 Inti App 110 {PO)*(Vol 


2) 1915 Mad 50 (51) (DB) (Decree injuring another 
who is legally in possession will not be passed) ^ (Vol 1) 
1914 All 210 (210) (Suit by one co-sharer to eject 
trespasser.) 

[5] Sub-rule (2) has remo\ed the difficulty experi- 
enced under the old Code of giving actual possession of 
a portion of the property by prescribing the mode of 
delivery of symbolical possession. (Vol 13) 1926 Lah 
668 (669) (DB). •38 (Vol 23) 1936 Lah 749 (750) ^ ( 38) 
67 Cal L Jour 39 (40) (DB ) ^ (’39) 1939 All L Jour 
375 (376). 

[6] The delivery of joint possession under this rule 
is merely a symbolical transaction. (Vol 15) 1928 Lah 
719 (719) (DB) ^ (’12) 36 Bom 373 (377) (FB) * (’39) 
1939 All L Jour 375 (376). 

5. Delivery of possession to agent —[1] Delivery 
of possession can be made to a person who is authoris- 
ed by the decree -holder. (Vol 4) 1917 Nag 231 
(232) : 13 Nag LB 87. 

6. Affixture of copy of warrant.— [1] Failure to 
affix the warrant for delivery of possession in some 
conspicuous place on the property is fatal to the deli- 
very and such delivery cannot be the basis for a fresh 
suit for possession. (Vol 28) 1941 Pesh 25 (25) (DB) © 
(Vol 4) 1917 Lah 364 (365) : 1917 Pun Be No. 20 (DB) 
(Vo 16) 1929 Lah 545 (545, 546). 

[2] Where the parties concerned had actually coma 
to know of the proceedings taken to give symbolical 
possess ion, substantial compliance with the requirements 
of the rule will bo presumed, (Vol 16) 1929 Lah 545 
(545) © (Vol 7) 1920 Lah 45B (453) (DB) © (Vol 24) 
1937 Oudh 275 (276) : 13 Luck 96 © (Vol 32) 1945 
Oudh 96 (99). 

[8] Process recorded as served will be presumed to 
have been so done with all formalities required by law 
— Person denying that it was so done should prove the 
contrary. (’30) 31 Pun LB 1001 (1002) © (Vol 15) 
1928 Lah 910 (910, 911). 

7. Removal of person bound by decree.— [1] The 
words ‘any person bound by the decree’ in this rule 
include the judgment-debtor as well as any person who 
may be held under law as bound by the decree. (Vol 
19) 1932 Cal 241 (241, 242) : 59 Cal 789 (DB), 

[2] In the case of property in occupancy of a person 
claiming under a title created by the defendant sub- 
sequent to the institution of the suit, actual pos- 
session under sub-r (1) must be given to the dec- 
ree-holder. (Vol 12) 1925 Cal 1243 (1244) © (’87) 
15 Cal 94 (99) (DB) © (’74) 11 Bom H. C. B. 34 (31) 
(DB). 

[3] A transferee yendente hie is bound by delivery 
of symbolical possession. (Vol 28) 1941 Lah 357 (360) : 
ILB (1941) Lah 428 © ( 98) 20 All 349 (351) * (Vol 
17) 1930 Cal 15 (16) : 56 Cal 1130 (DB.) 

8. Use offeree in giving possession.— [1] Person 
bound by a decree refusing to vacate or deliver posses- 
sion of tiie property — Beasonable degree of force may 
be med to lemove him. (Vol 2) 1916 Cal 558 (560) : 
42 Cal 318 (DB.) 

[2] Bern oval by force of a person not bound by the 
decree is punishable under Section 323 of the Penal Code* 
(Vol 17) 1930 Oal 720 (720). 

g. Resistance to delivery' of possession. — [1] 
Besistanoe to a warrant for delivery of actual posses- 
sion by a person not bound by the decree is not an 
offence under S. 186 of the Penal Code. (Vol 12) 1925 
Mad ,813 (614). 
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Decree for delivery of 30, Where a decree is for the delivery of any immoveable property in 
immoveable property occupancy of a tenant or other person entitled to occupy the same and 
tenant/^ occupancy o l^ound by the decree to relinquish such occupancy, the Court shall 
order delivery to be made by affixing a copy of the warrant in some cons- 
picuous place on the property, and proclaiming to the occupant by beat of drum or other customary 
mode, at some convenient place, the substance of the decree in regard to the property, 

[1882-S, 264 ; 1877-S, 264 ; 1859-S. 224. Cf. 0. 21 B. 96.] 

ARREST AND DETENTION IN THE CIVIL PRISON. 

87. (l) Notwithstanding anything in these rules, where an application is for the execution 
of a decree for the payment of money by the arrest and detention in the 
Discretionary power to prison of a judgment-debtor who is liable to be arrested in pursuance of 
to^^how'^ ca^se against the application, the Court [shall], instead of issuing a warrant for his 
detention in prison. arrest, issue a notice calling upon him to appear before the Court on a day 
to be specified in the notice and show cause why he should not be commit- 
ted to the civil prison : 

b [Provided that such notice shall not be necessary if the Court is satisfied by affidavit, or 
otherwise, that, with the object or effect of delaying the execution of the decree, the judgment- 
debtor is likely to abscond or leave the local limits of the jurisdiction of the Court.] 


O. 21, R. 35 (contd.) 

10. Consent of judgment-debtor — [1] Consent of 
judgment-debtor is not essential for executing warrant 
for delivery of possession. Nor is it necessary to apprise 
him of the fact of such delivery of possession. (Yol 20) 
1933 Lah 22 (23) * (Yol 22) 1936 All 938 (939) : 7 Or. 
L. Jour 56. 

11. Identification of land.— [1] The court can 
make an enquiry to ascertain the land decreed where 
it appears in the execution of the decree that bounda- 
ries described in the plaint are no longer in existence. 
(*72) 17 Suth W B 379 (380) (DB.) * (’71) 16 Sath 
WB 171 (172) (DB). 

[But see (*69) 12 Suth W B 99 (99, 100) (DB.) 

12. Break open-Sub-rule (3)— [1] Even under the 
old Code, it was held that an officer of Court can break 
open locks or doors to place decree-holder in possession 
though there was no corresponding provision under 
that Code. Though in the old Code there was no pro- 
vision corresponding to this sub-rule, it was held that 
where the building or enclosure to be given possession 
of was locked by the judgment-debtor or some person 
claiming under him and bound by the decree, the 
officer of the Court had the power to break open the 
lock, and place the decree-holder in possession. (1874) 
22 Suth W B 283 (284) (DB.) 

ORDER 21, RULE 36. 

Synopsis. 

1. Scope and applicability. 

2. Eormal or Symbolical possession — See under 

O. 21, R. 35. 

3. Possession without the intervention of the 

Court. 

1. Scope and applicability:— [1] Buie 36 applies 
only to a case where the property is in exclusive posses- 
sion of a person not bound by the decree and entitled 
to remain in possession. It does not apply to a case 
of a joint-holding which is covered by B, 35. (Yol 13) 
1926 Lah 668 (669) (DB.) 

[2] Where the property, which is the subject-matter 
of a suit for possession, is in the possession of a tenant 
or a mortgagee, ox of a person having a right of resi- 
dence, delivery of the property in execution can be made 
under this rule, provided that such person is not bound 


by the decrees. (1913) 20 Ind Cas 571 (672) (Cal) I 
(DB.) (Claim for residence.) * (Yol 4) 1917 Lah I 
336 (337) (Tenant) ^ (Yol 4) 1917 Mad 760 (761)— 39 
Mad 1042 (Tenant) ^ (1910) 33 Mad 452 (455) (DB.) 
(Tenant.) * (Yol 6) 1919 Oudh 39 (41)— 22 Oudh 
Gas 278 (Mortgagee.) ^ (Yol 12) 1925 Bang 98 (98, 99) 
(DB.) (Case of a tenant - Buie applies to order under 
S. 17 of Bangoon Small Cause Courts Act (1920.) 

[See also (Yol 1) 1914 All 440 (441) (Mortgagee 
need not even obtain symbolical possession.) (Yol 
32) 1945 Oudh 200 (206) - 20 Luck. 366 PB).] 

[3] Where the third person claims to enter on the 
land under certain contractual rights and has not 
derived title from the defendant in the suit, he cannot 
be regarded as a tenant against whom an order under 
this rule can be passed (Yol 10) 1923 Mad 25 (27) 
(Decree-holder’s remedy is either a criminal prosecu- 
tion or a suit for damages.) 

[4] To give legal possession under this rule, all the 
requirements of the rule must be carried out. (1871) 

15 Suth W E 99 (99) (DB.) (Copy of warrant not fixed 
in any conspicuous place on the land — No legal posses- 
sion.) (Yol 12) 1925 Lah 264 (265) (Proclamation 
efiected by beat of drum — No copy of warrant affixed — 
Possession is not properly delivered.) * (Yol 7) 1920 
Lah 473 (473, 474)— omission to affix copy of warrant 
in conspicuous place — No legal delivery of possession. 

[See (Yol 7) 1920 Lah 453 (453) (DB.) (Where 
publicity, which is the object of the provisions of law, 
has been clearly made there is substantial compliance 
with the requiremeniB of the order, although certain 
formalities are dispensed with.) 

2. Formal or Symbolical possession ; See 
under 0. 21, R. 35. 

3. Possession without the intervention of the 
Court.— [1] Although 0.21, B. 36 provides for the 
assistance o-f the party who is purchaser at the execu- 
tion sale, there is nothing whatever to prevent his ob- 
taining possession, if he can, without the intervention 
of the Court. (1874) 22 Suth W B 406 (406) (DB.) 

ORDER 21, RULE 37 Note 1 

[1] Before amendment of this rule by Act XXI of 
1936, Court had discretion to issue notice in first ins- 
tance. (1911) 14 Oudh Cas 36 (37) (Grounds for belief 
that the judgment-debtor is not in a fit state of health 
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(2) Where appearance is not made in obedience to the notice, the Court shall, if the decree-holder 
so requires, issue a warrant for the arrest of the judgment-debtor. 

[1882-S. 245 B. See Sections 55 to 59 and 134 to 136.] 

a. Substituted by the Code of Civil Procedure Amendment Act, 1936 (21 [XXI] of 1936), S. 3 for “may,*» 

b. Inserted by S. 3, ibid. 


Warrant for arrest to 
direct judgment-debtor 
to be brought up. 


38. Every warrant for the arrest of a judgment -debtor shall direct the 
officer entrusted with its execution to bring him before the Court with all con- 
venient speed, unless the amount which he has been ordered to pay, together 
with the interest thereon and the costs (if any) to which he is liable, be 
sooner paid. 


(1882-S. 337 ; 1877-Ss. 251, 343 ; 1859-S. 222.] 


PROVINCIAL AMENDMENT 


Madras 

Substitute a comma for the full-stop after the word “paid” and add the following : 

“or unless satisfaction of the decree be endorsed by the decree-holder on the warrant in the manner 
provided in B. 25 (2) above.” 

Note : — The reference to R. 25 (2) is to that sub-rule as substituted by the Madras High Court. 


39. (1) No judgment-debtor shall be arrested in execution of a decree 
Subsistence-allowance, unless and until the decree-holder pays into Court such sum as the Judge 
thinks sufficient for the subsistence of the judgment-debtor from the time 
of his arrest until he can be brought before the Court. 

(2) Where a judgment-debtor is committed to the civil prison in execution of a decree, the 
Court shall fix for his subsistence such monthly allowance as he may be entitled to according to the 
scales fixed under section 67, or, where no such scales have been fixed, as it considers sufficient with 
reference to the class to which he belongs. 

(3) The monthly allowance fixed by the Court shall be supplied by the party on whose applica- 
tion the judgment-debtor has been arrested by monthly payments in advance before the first day of 
each month. 

(4) The first payment shall be made to the proper officer of the Court for such portion of the 
current month as remains unexpired before the judgment-debtor is committed to the civil prison, 
and the subsequent payments (if any) shall be made to the officer in charge of the civil prison. 

(5) Sums disbursed by the decree-holder for the subsistence of the judgment-debtor in the civil 
prison shall be deemed to be costs in the suit : 

Provided that the judgment-debtor shall not be detained in the civil prison or arrested on 
account of any sum so disbursed. 

[1882-Ss. 339, 340 ; 1877-S3. 339, 340 ; 1859-S^. 276, 279. See S. 67.] 


O. 21, R. 37 

to undergo confinement are sufficient for the Court to 
exercise its discretion to issue notice in the first ins- 
tance,) * (Vol 2) 1915 Lah 174 (174). 

[2] Court issuing notice and warrant of arrest at 
same time acts injudicially (Vol 19) 1932 Pat 315 (316): 
11 Pat 743 * (Vol 19) 1932 All, 692 (693) : 34 Cr. L. 
Jour 455: 65 All 109 (DB.) 

[3] Court cannot arrest though it can serve notice on 
the defendant, unless he is within the jurisdiction of 
the Court (Vol 13) 1926 Sind 51 (63). 

[See also (Vol 5) 1918 Pat 427 (428) : 3 Pat L. Jour 
(95). Warrant can be executed only within the Court*s 
territorial jurisdiction.) 

[4] Court has no discretion to order arrest where 
judgment-debtor does not appear. (Vol 31) 1944 
Mad 191 (192.) 

[5] Undischarged insolvent can be arrested under 
civil warrant in absence of protection order. (Vol 16) 
1929 Bom 185 (135.) 


[6] No previous attachment - Application for arrest 
is not illegal. (Vol 12) 1925 Lah 379 (379 ) 

[7] An application for the issue of the warrant may 
be presumed when the warrant of arrest is issued in 
presence of decree-holder’s pleader. (1913) 15 Bom 
L B 205 (208.) 

[8] Order issuing warrant for arrest of judgment- 
debtor is appealable. (Vol 11) 1924 Lah 360 (360.) 

ORDER 21 RULE 38 Note 1. 

[1] Warrant of arrest must be executed within limits 
of jurisdiction of Court issuing same, (Vol 5) 1918 
Pat 427 (428) : 3 Pat L. Jour 95. 

[2] Nazir can authorise his deputy to execute warrant 
of arrest — mere indorsement, though irregularly made 
by Naib Nazir subsequent so arrest and professedly 
under 0. 21 B. 38 does not invalidate such arrest. (1884) 
6 All 385 (388.) 

[3] Where judgment debtor against whom warrant of 
arrest is issued absconds due to negligence of Nazir,' 
latter is liable to decree-holder for such negligenqe^ 
(1879) 4 Bom 65 (69 J 
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Allahabad 

Delete the words ‘‘in the eivil prison” in sub-rule (5). 

Bombay 

For the existing sub-rules (4) and (5) of Rule 39, the following shall be substituted : 

“(^4} Such sum (if any) as the Judge thinks suffijient for the subsistenoe aid co^t of conveyance of th® 
judgment-debtor for his journey from the Court-house to the civil prison and from the civil prison, on his 
release, to his usual place of residence, together with the first of the payments in advince under sub-rule (3) 
for such portion of the current month as remains unexpired, shall be piid to the proper officer of the Court 
before the judgment-debtor is committed to the civil prison, and the subsequent payments (if any) shall fee 
paid to the officer-in-oharge of the civil prison. 

(5) Sums disbursed under this rule by the decree-holder for the subsistence and the cost of co nveyance 
(if any) of the jnlgment-debtor shall be deemed to be costs in the suit : . . • . > 

Provided that the judgment-debtor shall not be detained in the civil prison or arrested on account of 
any sum so disbursed.” [9-8-1940.] 

Calcutta 

Ormt the words “in the civil prison” in sub-rule (5). [3-2-1933.J 

Lahore 

Delete the words “in the eivil prison” in snb-rule (5). [7-4-1932. j 

Madras 

Delete the present sub-rules (4) and (5) and substitute the following : 

“ (4) Such sum (jf any) as the Judge thinks sufficient for the subsistence and cost of conveyance of the 
judgment-dfcbtor for his journey from the Court-house to the civil prison and from the civil prison, oa his release, 
to his usual place of residence together with the first of the payments in alvanee under sub-rule (3) for such por- 
tion of the current month as remains unexpired, shall be piid to the proper officer of the Court befora the judg- 
ment-debtor is committed to the civil prison, and the subsequent payments (if any) shill be paid to the officer-in- 
charge of the civil prison. 

(5) Sums disbursed under this rule by the decree-holder for the subsistence and cost of conveyance 
(if any) of the judgment-debtor shall be deemed to be costs in the suit.” 

Nagpur 

(a) To sub-rule (1) the following words shall be added, namely : 

“ and for the cost of conveyance of the judgment-debtor from the place of his arrest to the Court- 
house.” 

(b) For sub-rules (4) and (5), the following sub-rules shall be substituted, namely : 

“ (4) Such sum (if any) the Judge thinks sufficient for the subsistence and cost of conveyanae of the 
judgment-debtor for his journey from the Court-house to the civil prison and from the civil prison, on his release, 
to his usual place of residence together with the first of the payments in advance under sub-rule (3) for such por- 
tion of the current month as remains unexpired, shall be paid to the proper officer of the Court before the judg- 
ment-debtor is committed to the civil prison, ani the subsequent payments (if any) shall be paid to the offieer-m- 
charge of the civil prison. 

(5) Sums disbursed under this rule by the decree-holder for the subsistence and the cost of the convey- 
ance (if any) of the judgment-debtor shall be deemed to be costs in the salt,” [29-6-1943] 

N.-W.F.P. 

(1) . For sub-rule (4), substitute the following : 

” (4) All payments shall be made to the officer-in-charge of the civil prison,” 

(2) , In sub-rule (5), omit the words “m the civil prison.” 

Oudh 

In sub-rule (5), delete the words “in the civil prison.” 

Patna 

In sub-rule (5) delete the words “in the civil prison” in the first place where they occur. [7-1-1936,] 


p - ^50, (l) When a judgment-debtor appears before the Court in obedience 

anee°or jlfdgment-debtor ^ ^ ^lotice issued under rule 37, or is brought before the Court after being 
in obedience to notice or arrested in execution of a decree for the payment of money, the Court shall 
after arrest. proceed to hear the decree-holder and take all such evidence as may be 

produced by him in support of his application for execution, and shall then 
give the judgment-debtor an opportunity of showing cause why he should not be committed to the 
civil prison. 


ORDER 21, RULE 40. 

Synopsis. 

1. Scope of the Rule (Before the amendment of 

1936.) 

2. Poverty or other sufficient cause (old rule.) 

3. Sub-rule (2) (old sub-rule (3) ) 

4. Appeal. 

5. Madras Amendment. 

1. Scope of the rule (Before the amendment of 
1936) — [1] Application by decree-holder under 0. 21, 


R. 11— Judgment-debtor not filing application under 
0. 21, R. 11 for instalment but merely relying on affida- 
vit— Court ordering payment of decree by instalments — 
High Court on revision directing judgment-debtor to pay 
certain sum monthly as condition for exemption from 
arrest — subsequent application by decree-holder under 
0. 21, R. 11 — Discretion of lower court is not fettered 
by order of High Court — It can pass order it deems fit, 
(Vol 23) 1936 Rang 280 (281) (DB ) 

[2] Judgment-debtor evading arrest— Court refus- 
ing to make further effort to apprehend and dismissing 
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(2) Pending’ the conclusion of the enquiry under sub.riile (l) the Court niiy, in its discretion 
order the judgment-debtor to be detained in the custody of an oMcer of the Court or release him on 
his furnishing security to the satisfaction of the Court for his appearance when required. 

(3) Upon the conclusion of the enquiry under sub-rule (1) the Court may, subject to the 
provisions of section 61 and to the other provisions of this Code, make an order for the detention of 
the judgment-debtor in the civil prison and shall in that event cause him to be arrested if he is 
not already under arrest : 

Provided that in order to give the judgment-debtor an opportunity of satisfying the decree the 
Court may, before making the ordtr of detention, leave the judgment-debtor in the custody of an 
ofifieer of the Court for a specified period not exceeding fifteen days or release him on his furnishing 
security to the satisfaction of the Court for his appearance at the expiration of the specified period 
if the decree be not sooner satisfied. 

(4) A judgment-debtor released under this rule may be re-arrested. 

(5) "When the Court does not make an order of detention under sub-rule (3) it shall disallow 
the application and, if the judgment-debtor is under arrest, direct his release. 

a. Suhstihited by Section 4 of the Code of Civil Procedure (Amendment) Act, 1936 (21 [XXI] of 1936.) 

PROVINCIAL AMENDMENTS 

Madras 

The following sub-rules shall be added to Rule 40 : 

“ (6) During the temporary absence of the Judge who issued the warrant under Rule 37 or 38, the war* 
rant of committal may bd signed by any other Judge ot the same Court or by any Judicial Officer superior in 
rank who has jurisdiction over the same locality or where the arrest is made on warrant issued by the District 
Judge, the warrant of committal may be signed by any Subordinate Judge or District Munsif empowered in 
writing by the District Judge in this behalf. 

(7) No judgment-deb toe shall be committed to the civil prison or brought before the Court from the 
custody to which he has been committed pending the consideration of any of the mattery mentioned in sub-rule 

(1) unless and until the decree-holder pays into Court such sum as the Judge may think sufficient to meet the 
travelling and subsistence expenses of the judgment- debtor and the escort. 

Sub- rule (5) of Rule 39 shall apply to such payments.** 


0 21, R. 40 {contd.) 

execution ease — order is not proper (Vol 20) 1933 Pat 
248(248). 

[3] Judgment-debtor applying to Court after issue of 
warrant without notice and before his arrest to 
enquire into his pauperism— S 161 does not apply as 
he can still surrender himself in Court and move it to 
pass order under R 40 (3) (Vol 16) 1929 Sind 110 
( 111 ). 

2. Poverty or other sufficient cause. (Old Rule)- 
[1] Court is not bound to enforce execution by the 
arrest of judgment-debtor in every case under R 37. 

> Court has discretion to disallow the application for 
arrest on any of the grounds specified in r 40 ot 
0 21 Civil P 0. (Vol 22) 1935 Oudh 57 (58) : 10 Luck 
508 * (*11) 1911 Pun LB No. 246 Page 914 (9l5) (’ll) 
Judgment-debtor not to be arrested in execution unless 
he shows bad faith and negligence in not satisfying the 
decree ; he should in the first instance be given an op- 
portunity for paying up the monies due. Evading pay- 
ment for a number of ^ears is a ground for arrest. 

[2] All the property of the judgment-debtor hav- 
ing been sold in execution of decrees obtained by other 
persons, if he is not able to pay ofi the decretal amount 
or any portion of it, it would be improper to order bis 
imprisonment. (Vol 9) 1922 Lab 2.59 (259, 260). 

[3] Execution ought to be stayed where to do so is 
not detrimental to decree-holder’s interest. (Vol 12) 
1925 Mad 42 (43) : 48 Mad 494 

[4] Under Civil Procedure Code, court is not bound 
to issue order for the arrest of a lunatic in execution 
of decree. The power to order an arrest is discre- 
tionary. (1898) 22 Bom 961 (962) (DB). 


[5] OidHr for release of judgment-debtor cannot be 
passed when evidence adduced by him as to poverty is 
not sufficient. (Vol 16) 1929 Pat 728 (729). 

[6] Arre&t of judgment-debtor, exemption of —Limit 
of Rs. 40 minimum necessary for livelihood — No evid- 
ence showing judgment-debtor earning more than 
Bs. 40 and failure to pay excess Arrest should not be 
ordered (Vol 25) 1938 Rang 477 (478). 

[7] Judgment-debtor arrested in execution of money 
decree having been adjudicated insolvent under Presi- 
dency Towns Insolvency Act (1909), He produces a 
protection order from Calcutta High Court — He is 
immune from arrest and detention for the said debt. 
(Vol 17) 1930 Lab 1070 (1072). 

[8] While all property of insolvent judgment-debtor 
is in possession ot ad interim receiver executing Court 
should give him benefit of R. 40 and not arrest him. 
(Vol 18) 1931 Lab 121 (122). 

[9] Insolvency — Protection to insolvent is not 
granted ipso facto — Insolvent must seek it from the 
Court — Court should refuse protection only on excep- 
tional grounds. (Vol 22) 1935 Bang 415 (417) : 13 
Bang 623 (DB). 

[10] The burden of proving poverty and inability to 
pay under 0. 21, B. 40 lies on the judgment-debtor and 
if the judgment-creditor shows that the debtor is in a 
position to pay a substantial part of the decretal amount 
or instalment, the Court should refuse to direct his 
release. (Vol 1) 1914 Low Bur 61 (52) ; 7 Low Bur 
Rule 339. 

[11] Application under O. 21, R. 40 dismissed on 
ground that that rule was not applicable inasmuch as 
the applicant bad not appeared before the Court ia 

138 . AsM: 
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Kanpur 

Insert the following aa bub-rule j(6), (7) and (8) : 

“ (6) When a judgment-debtor is ordered to be detained in the custody of an officer of the Court under 
sub-rule (2) or the proviso to sub-rule (3) above, the Court may direct the decree-holder to deposit such amounts 
as, having regard to the specified or probable length of detention, wjII provide; 

(a) for the subsistence of the judgment-debtor at the rate to which he is entitled under the scales 
fixed under Section 57. 

(b) for the payment to the officer of the Court in whose custody the judgment-debtor is placed of such 

fees (including lodging charges) in respect thereof as the Court may by order fix : 

Provided (i) that the subsistence allowance and the fees payable to the officer of the Court shall not be 
recovered for more than one month at a time, and 

(ii) that the Court may from time to time require the decree-holder to deposit such further sums as 
it deems n ^ essa ^y, 

(7) If a decree-holder fails to deposit any sum as required under sub-rule (6) above, the Court may dis- 
llow the application and direct the release of the judgment-debtor. 

(8) Sums disbursed by the decree-holder under sub-rule (6) shall be deemed to be costs in the suit : 
Provided that the judgment-debtor shall not be detained in the civil prison or arrested on account of any 

sum so disbursed.” [29-6-1943.] 

Allahabad and Oudh 

Under Section 4 of Act XXI of 1936 the amendments to Buie 40 made by the above High Courts prior to 
that Act have been repealed. 

ATTACHMENT OF PROPERTY 

Examination of judg- 51, Where a decree is for the payment of money the decree-holdor may 
(ffi) the judgment-debtor, or 

(b) in the case of a corporation, any officer thereof or 

(c) any other person, 

be orally examined as to whether any or what debts are owing to the jiidgment-debtor and whether 
the judgment-debtor has any and what other property or means of satisfying the decree ; and the 
Court may make an order for the attendance and examination of such judgment-debtor, or officer 
or other person, and for the production of any books or documents. 

[1882-S. 267 ; 1877-S. 267 ; 1859-S. 219. See Sections 60 to 64 and 136.] 


O. 21, R. 40 ifiontd,') 

obedience to a notice— It is open to the applicant to 
appear again before* the Court in obedience to the notice 
and plead for exemption from arrest on the ground of 
poverty or any other cause which he may have put for- 
ward. (Vol 20) 1933 Lab 261 (261). 

3. Suh-Bule (2) Old Sub-Rule (3).— [1] The 
security to be furnished by judgment- debtor must be 
proper and not illusory. (Vol 15) 1928 Cal 62 (63) ; 54 
Cal 782. 

[2] Surety bond under B 40— Judgment-debtor 
applying for insolvency — Execution proceedings con- 
signed to record room — Failure of insolvency application 
— Second application for exeoution-Surety is still liable, 
second application being application for revival of old 
judicially unterminated proceedings. (Vol 16) 1929 
Lah 776 (777), 

[3] Where the judgment-debtor has never been 
arrested, there cannot be an order directing his release. 
Consequently, the Court has no jurisdieiion to demand 
a* bond for the payment of decretal amount under O. 21 
E. 40 (3), when judgment-debtor pleads poverty to 
notice under B. 37 of 0. 21. (Vol 21) 1954 Lah 
217(218). ^ 

4. Appeal.— [1] Application for judgment-debtor’s 
arrest dismissed — Order is appealable — Order directing 
arrest or detention of judgment-debtor is order under 

S. 47. (Vol 6) 1919 Lah. 15 (16) ; 1 Lah 77. 

[2] Where in execution of decree in a suit between 
the parties the Court ordered the release of judgment- 
debtor* held such order is a decree under the Code, and 
is therefore open to appeal, (1898) 21 Mad 29 (30) 
(PB)* 


[3] An appeal is competent from an order that the 
judgment-debtor is not entitled to the benefit of 0. 21. 
E. 40. (Vol 16) 1929 Lah 141 (141). 

5. Madras Amendment: — [1] Order of detention 
to be valid need not be m writing. (Vol 20) 1933 Mad 
278 (279) ; 34CrL Jour 284. (Judgment- debtor escaping 
from custody, commits offence under Penal Code (1860), 
S. 225— B.) 

ORDER 21, RULE 41— Note 1. 

[1] An application for the examination of the 
judgment- debtor can be made at any stage of the 
execution proceedings. (Vol 3) 1916 Cal 228 (229) : 
43 Cal 285. 

[2] It is not necessary to tahe oat a Chamber Sum- 
mons in order to apply to the Judge in Chambers under 
O, 21, R. 41, But except in very exceptional circum- 
stances, the Court should never make an or ler without 
in the first instance giving a not'ce to the party against 
whom an order is sought. (Vol 29 j 1942 Bom 100 (101) ; 
ILR (1912) Bom 128. 

[3] Examination of judgment-debtor under O. 21, 
B. 41 — Application should be eneouiaged wh^-n it is 
necessary to prevent dilatory and expansive execution 
proceedings. (Vol 3) 1916 Cal *228 (229, 230) : 43 
Cal 285. 

[4] Examination of judgment-debtor under O. 21, 
E. 41 — Order may be made ex-parte on verified tabular 
statement (Vol 3) 1916 Oal 228 (229) ; 43 Cal 285, 

[5] It is not compulsory on the decree-holder to 

exhaust all the usual methods of execution before ap- 
plying under this Bale. (Vol 3) ;9X6 0a4 228 (*229) ; 
43 Cal g85. ^ ^ \ i 
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Attachment in case ol ^2. Where a decree directs an inquiry as to rent o r mesne profits or 
^or other^m^to^ matter, the property of the judgment-debtor may, before the 

amount^of which^to be aimount due from him has been ascertained, be attached, as in the case of an 
subsequently determined ordinary decree for the payment of money. 

[1882-S. 255; 1877-S. 255. See 0. 21 Kr. 12, 15 and 16.] 

43. Where the property to be attached is moveable property, other than 
Attachnaent of move- Agricultural produce, in the possession of the judgment-debtor, the attach- 
agricuhS^pmd^uce, *in actual seizure, and the attaching officer shall keep 

possession of judgment- the property in his own custody or in the custody of one of his subordinates, 
debtor. and shall be responsible for the due custody thereof : 

Provided that, when the property seized is subject to speedy and natural decay, or when the 
expense of keeping it in custody is likely to exceed its value, the attaching officer may sell it 
at once. 

[1882-S. 269 ; 1877-S. 269 ; 1859-S. 236. See Ss. 2, 13, 62 and 145 ] 


0. 21, R. 41 (contd.) 

[6] Order 21, Buie 41, which definitely restricts the 
rights of the party to call for accounts till after a 
decree is obtainted within the principle that a more 
particular provision overrides a more general provision, 
limits tie application of 0. 39, B. 1 (b) even if the latter 
is in terms applicable. Nor can the inherent powers 
of the Court be invoked to justify ihe issue of an order 
for production of account books not related to the suit, 
at an earlier stage and thereby completely nullify the 
restriction laid down in 0. 21, R. 41, (Vol 21) 1934 
Mad 199 (199, 200, 201) ; 57 Mad 635. 

[7J Application for notice under Order 21, Kule 46 A 
—Court should require decree-holder to specify debtor 
to apply under Order, 21 Buie 41. (Vol 29) 1942 Sind 
87 (88) ; ILB (1942) Kar 173 (DB). 

[8] Decree directing inquiry as to damages is one 
for money and holder of such decree is entitled to in- 
voke aid of 0 21, B. 41 — But Court has discretion to 
give relief. (Vol 26) 1939 Mad 699 (702). 

[9] Court has power to order even a mortgagee in 
possession to be examined respecting the property of the 
judgment-debtor. (1893) 17 Bom 514 (518) (DB), 

[10] Affidavit filed by garnie-hee denying liability — 
Practice of Sind Judicial Commissioner*s Court is to 
refuse permission to judgment-creditor to cross exaimne 
or to examine garnishee. (Vol 20) 1933 Sind 350 (351). 

[11] Garnishee totally denying the debt— Court 
should order his examination or direct him to produce 
his account books, only if it ib safisfied that it would 
better enable decree- holder to proceed with execution 
and would pirevent possible fraud or collusion. (Vol 25) 
1936 Mad 771 (772, 774). 

[12] Property which i$ admittedly property of the 
jjid^ent debtor is prima facie liable to be seized in 
ekfebutibn of a decree against him and the fact that he 
has mortgaged it will not prevent its being attached 
and sold in execution of the decree, subject to the mort- 
gage debt. (Vol 1893) 17 Bom 514 (518) (DB). 

[13] Power vested in Court by 0. 21. B. 41 is dis- 
cretionary and should be exercised with caution. (Vol 
25} 1938 Mad 771 (772, 774). 

ORDER 21, RULE 42— Note 1.- 

[l] Attachment under 0. 21, R, 42 is proceeding in 
execution and attracts all provisions relating to execu- 
tion proper - Order disallowing attachment under 0. 21 
E. 42 comes within purview of S. 47 and is appealable. 
(Vol 28) 1941 Cal 357 (859) : ILB (1941) : 1 Cal 363 
(DB.) 


[2] Decree-holder applying lor attachment under 
R. 42 is entitled to rateable distribution under S. 73 
(Vol 21) 1934 Mad 604 (605) : 68 Mad 233 (DB.) 

[3] Application under 0. 21, R. 42 — Court has no 
jurisdiction to investigate claims and objections to 
proposed attachment at stage of entertaining applica- 
tion— Only question then before Court is between 
decree-holder and judgment-debtor. Considerations 
governing attachment before judgment cannot be 
ap^Ued to this rule. (Vol 28) 1941 Cal 367 (359, 360) 
ILB (1941)1 Cal 363 (DB.) 

[4] Application under Br. 5 and 6, 0. 38, to call upon 
trustee to furnish security or in alternative attach- 
ment of his property— Court directing trustee to furnish 
security and mean- time issuing order for conditional 
attachment— Error of substance is not Committed- 
Mistake is technical— High Court as Court of appeal 
can rectify it to treat order as one passed under 0. 21, 
R. 42 (Vol 4) 1917 All 153 (154) (DB.) 

[5] (Per Thiruvenkataohariar, J.) - Preliminary 
decree directing taking of accounts does not come with- 
in B. 42 (Phillips, J, Contra.) (Vol 16) 1929 Mad 641 
(648)— 52 Mad 663 (PB.) 

[6] Preliminary decree in partnership accounts suit 
in not covered by E. 42 because it cannot be said who 
is judgment' debtor till after taking of accounts. (Vol 
13) (1926) Sind 178 (179) (DB.) (Vol 24) 1937 Cal 4 
(7) (Words ‘any other matter’ in E. 42 do not include 
preliminary decree directing the taking of accounts in 
a partnership suit.) 

[7] Inquiry into state of accounts under S, 92 for 
a«seitaining trustee’s liability is covered by B. 42, 0. 21 
(Vol 4) 1917 All 153 (164). 

ORDER 21, Rule 4J— Note 1. 

[1] Order allowing attachment of moveable property 
wherever found is illegal— The order amounts to an 
order to attach the property whether it is found in the 
possession of judgment-debtor or of third party and 
wherever it is found. (Vol 28) 1941 Rang 347 (848) 
1941 Bang LB 592 ; 43 Cr. L. Jour 292, 

[2] Decree is not moveable property* (Vol 27) 1940 
Nag 270 (272) (DB.) 

[3] Order 21, Buie 43 requires that property Shall 
be attached by actual seizure and the word “seized* 
means taking possesnion forcibly or in pursuance of a 
warrant or legal process. (*30) 1930 Mad W. N. 467 
(488.) 

[4] Actual seizure of moveables to he attaclied does 
not always require physical ooijtaot but this d^ends 
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Calcutta 

Bead Rule 43 as follows : . i i -i . i 

“ Where the property to be attached is moveable property, other than agricultural produce, m the 
possession of the judgment-debtor, the attachment shall be made by actual seizure at the identification of the 
decree-holder or his agent, and, save as otherwise prescribed, the attaching officer shall keep the property in his 
own custody or in the custody of one of his subordinates, and shall be responsible for the due custody thereof : 

Provided that, when the property seized does not, in the opinion of the attiching officer, exceed twenty 
rupees in value, oris subject to speedy and natural decay, or when the expense of keeping it in custody is likely 
to exceed its value, the attaching officer may sell it at once.’* [8-11-1933 and 29-5-1941.] 

Lahore 

Be-nmiber the rule as sub-rule (l) and add the following further proviso and sub-rules (2) and (3) ; 

**and provided also that, when the properly attached consists of live-stock, agricultural implements or 
other articles which cannot conveniently be removed and the attaching officer does not act under the first proviso 
to this rule, he may at the instance of the judgment-debtor or of the decree-holder or of any person claiming to 
be interested in sucli property leave it in the village or place where it has been attached— 

(n) in the charge of the person at whose instance the property is retained in such village or place, if 
such person enters into a bond in Form No. 15A of Appendix E to this Schedule with one or more sufficient 
sureties for its production when called for, or 

(b) in the charge of an officer of the Court, if a suitable place for its safe custody be provided and the 
remuneration of the officer for a period of 15 days at such rate as may from time to time be fixed by the High 
Court be paid in advance, or 

(c) in the charge of a village lamhardar or such other respectable person as will undertake to keep such 
property, subject to the orders of the Court, if such person enters into a bond in Form No. 15B of Appendix E 
with one or more sureties for its production. 

(2) Whenever an attachment made under the provisions of this rule ceases for any of the reasons speci- 

fied in Rules 55, 57 or 60 of this Order, the Court may order the restitution of the attached property to the per- 
son in whose possession it was before attachment. • 

(3) When property is made over to a custodian under sub clau es (a) or (c), of clause (1), the schedule of 
property annexed to the bond shall be drawn up by the attaching officer in triplicate, and dated and signed by — 

(а) the custodian and his sureties, 

(б) the officer of the Court who made the attachment, 

(c) the person whose property is attached and made over, 

(d) two respectable witnesses. 


O, 21, R. 43 (contd.) 

upon the particular fact. Where the goods to be seized 
were cattle securely tied by ropes so that they could uot 
run away of their own accord. Held that it was suffici- 
ent for the officer of the Court to go sufficiently near the 
cattle and declare to others his intention to attach the 
cattle. (Vol 17) 1930 Mad 670 (671) : 31 Or. L. Jour 
1086. 

[5] Where the warrant of attachment was executed 
as sanctioned by the order of the Court by affixing the 
Court seal to the outer door ef the warehouse without 
breaking open the door and taking physical possession 
of goods inside the warehouse, it was h^ld that this in 
effect was actual seizure within the meaning of S. 269 
(now 0. 21 B. 43) (1904) 27 Mad 346(347) (DB.) 

[6] Warrant addressed to ‘’warrant officer, 3rd 
Division” and not by bis personal name — Property 
distrained by peon and not by officer — Wan ant and 
distraint are not illegal, (Vol 16) 1929 Mad 188 (189) : 
29 Cr.L.Jour 1062. 

[7] Attachment of moveables — Claim — Attachment 

released --Suit under 0. 21 R. 63*..- Decree in favour 
of attaching creditor — Attachment not revived — Fresh 
seizure and custody are necessary. (Vol 17) 1930 Rang 
247 (248) : 8 Rang 491. ^ 

[8] Supurddar becomes officer of Court after approval 
by Court. (Vol 18) 1931 All 567 (573) : 54 All 263 
(FB ) 

Ordet21, Rule 43 , only makes distinct the liabi- 
of the Amin so far as the Court is concerned. It 
does uotaffe^ in any w^ 'the liaUiKty of a person Who 
expressly takes charge of property taken in execution, 


to either the Court or to the decree-holder. (Vol 8) 1921 
A11220 (220, 221.) 

[10] Property attached and entrusted tosupurdars 
disappearing from sapurdar’s possession— -Decree can be 
executed against judgment-debtor to the full (under 
Lahore amendment of the Rule.) (Vol 30) 1943 Lab 92 
(95, 96) : ILR (1944) Lab 36 (DB.) 

[11] When the Commissioner who was appointed as 
attaching officer appointed certain persons not as custo- 
dians of properties atta^ed, but as new watchmen, it 
was held that the per^n who remained liable for the 
safe custody of the articles was the attaching officer 
himself. (Vol 20; 1933 All 385 (386.) 


[12] The object of the surety bond taken under 0. 21, 
B. 43, is to keep the goods attached under the control 
and direction of the Court. It does not mean that when 
the goods have to be sold the Court should direct their 
production into Court. (’27) 1927 Mad. WN%19 (920.) 

[13] Where the Amin with warrant of attachment 
removed certain moveables pointed out by decree-holder 
but, where subsequently the articles were taken back to 
the house because the judgment-debtor, as a result of 
negotiations, paid a certain sum to the Amin, itwa|^ 
held that the art'cles must be deemed to have been 
attached by the seizure and removal of the articles from 
the house under O. 21, R. 43. (’3a) 1930 Mad W N 487 
(488.) 

[14] Where Tinder the rules framed by the Calcutta 
High Court option was not given to the judgment- debtor 
to keep the attached property on his premises or in some 
other place dn the vil'age,’ the removal by attaching 
Officer of ‘PP<iperty attaclied: was held illegal (Vol 16) 1928 
Cal 815 (816j : 56 Cal 460 : 30 Cr, L. Jour 1^9, 
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One copy will be transmitted to the Court by the attaching officer and placed on the record of the pro- 
ceedings under which the attachment has been ordered, one copy will be made over to the person whose property 
is attached and one copy will be made over to the custodian.” 

Madras 

Substitute the following rule for Eule 43 : 

“43 (1) Where the property to be attached is moveable property, other than agricultural produce, in the 
possession of the judgment-debtor, the attachment shall be made by actual seizure, and the attaching officer 
shall keep the property in his own custody or in the custody of one of his subordinates, and shall be responsible 
for the due custody thereof : 

Provided that, when the property seized is subject to speedy and natural decay, or when the expense of 
keeping it in custody is likely to exceed its value, the attaching officer may sell it at once ; and 

Provided also that, when the property attached consists of live-stock, agricultural implements or other 
articles which cannot conveniently be removed and the attaching officer does not act under the first proviso to 
this rule, he may at the instance of the judgment -debtor or of the decree-holder or of any person claiming to be 
interested in such property leave it in the village or place where it has been attached— 

(a ) in the charge of the person at whose instance the property is retained in such village or place, if 
such person enters into a bond in Form No. 15A of Appendix E to this Schedule with one or more sufficient 
sureties for its production when called for; or 

(b) in the charge of an officer of the Court, if a suitable place for its safe custody be provided and the 
remuneration of the officer for a period of 15 days at such rate as may from time to time be fixed by the High 
Court be paid in advance. 

(2) Whenever an attachment made under the provisions of this rule ceases for any of the reasons speci- 
fied in Eule 55 or Eule 57 or Eule 60 of this Order, the Court may order the restitution of the attached property 
to the person in whose possession it was before attachment.” [Dis. No. 166 of 1913,] 

Nagpur 

Substitute the following for Eule 43 : 

“43'. (1) Where the property to be attached is moveable property, other than agricultural produce, in 
the possession of the judgment-debtor, the attachment shall be made by actual seizure, and the attaching offilcer 
shall keep the property in his own custody or in the custody of any of his subordinates and shall be responsible 
for the due custody thereof : 

Provided that, when the property seized is subject to speedy and natural decay, or when the expense of 
keeping it in custody is likely to exceed its value, the attaching ofiicer may sell it at once ; and 


Provided also that when the property attached consists of live-stock, agricultural implements or other 
articles which cannot be oonveisiently removed and the attaching officer does not act under the first proviso to 
this rule, he may at the instance of the judgment-debtor or of the decree-holder or any person claiming to 1^ 
interested in such property, leave it in the village or at the place where it has been attached — 

(а) in the charge of the judgment-debtor or of the station pound-keeper, if any, or 

(б) in the charge of the decree-holder, or of the person claiming to be interested in such property or c4 

such respectable person as will undertake to keep such property, on his entering into a bond with 
one or more sureties in an amount not less than the value of the property, that he will take pro- 
per care of such property and produce it when called for. 


(2) The attaching officer shall make a list of the property attached and shall obtain thereto the acknow- 
ledgment of the person in whose custody the property is left, and if possible, of the parties to the suit, and of at 
leasT'one respectable person in attestation of the correctness of the list. If the property attached includes both 
live-stock and other articles, a separate list of the live-btock shall similarly be prepared and attested.” 

[29-6-1943.] 

N.W.F.P. 


Add the following further proviso : 

“Provided further that when the attached property consists of live-stock or articles which cannot con- 
veniently be removed, and the attaching officer does not act under the first proviso to this rule, he may leave it 
in the village or pl^ where it has been attached in the charge of a village lambardar or such other respectable 
person as will undertake to keep the property, subject to the orders of the Court, if such person enters into a 
written bond for its production. 

Any person who has so undertaken to keep attached propeity may be proceeded against as a surety 
under 9. 146 of the Code and shall be llfible to pay in execution proceedings the value of any such property 
wilfully lost by him.” 

Patna 

Substitute the following for Eule 43 : 

“43. Where the property to be attached is moveable property, other than agricultural produce, in the 
possession of the judgment- debtor, the attachment shall be made by actual seizure, and the attaching officer . 
shall be responsible for the due custody thereof : 

Provided that, when the'property seized is subject to speedy and natural decay, or when the expense of 
kofepiilg it in custody is hkety fo exceed its Value, the attaohifife officer may sell it at once.” # 

[18-10 mg&f 
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Lahore 

Insert the followiDg as Rules 43A, 43B, 430 and 43D : 

“43 A. (1) Whenever attached property is kept in the village or place where it is attached, the attach- 
ing officer shall forthwith report the fact to the Court and shall with his report forward a list of the property 
seized. 

(2) If attached property is not sold under the first proviso to Rule 43 or retained in the village or place 
where it is attached under the second proviso to that rule, it shall be brought to the court-house and delivered 
to the proper officer of the C ourt. 

(3) A custodian appointed under the second proviso to Rule 43 may at any time terminate his respon- 
sibilities by giving notice to the Court of his desire to be relieved of his trust and delivering to the proper officer 
of the Court the property made over to him. 

(4) When any property is taken back from a custodian, he shall be granted a receipt for the same. 

43B. (1) Whenever attached property kept in the village or place where it is attached is live-stock, the 
person at whose instance it is retained shall provide for its maintenance, and, if he fails to do so and if it is in 
charge of an officer of the Court it shall be removed to the court house. 

Nothing in this rule shall ^vent the judgment debtor, or any person claiming to be interested in such 
stock, from making such arrangements for feeding the same as may not be inconsistent with its safe custody. 

(2) The Court may direct that any sums which have been expended by the attaching officer or are pay- 
able to him, if not duly deposited or paid, be recovered from the proceeds of property, if sold, or be paid by the 
person declared entitled to delivery before he receives the same. The Court may also order that any sums 
deposited or paid under these rules be recovered as costs of the attachment from any party to the proceedings. 

43C. When an application is made for the attachment of live-stock or other moveable property, the 
decree bolder shall pay into Court in cash such sum as will cover the costs of the maintenance and custody of the 
property for fifteen days. If witbin three clear days, before the expiry of any such period of fifteen days the 
amount of such costs for such fnrther period as the Court may direct be not paid into Court, the Court, on 
receiving a report thereof from the proper officer, may issue an order for the withdrawal of the attachment and 
direct by whom the costs of the attachment are to be paid. 

43D. (1) Any person who has undertaken to keep attached property under R. (43) (1) (o) shall be liable 
to be proceeded against as a surety under S. 145 of the Code and shall be liable to pay in execution proceedings 
the value of any such property wilfully lost by him/* 


Madras 

Insert the following as Rules 4BA and 43B ; 

, (1) Whenever attoobed property is kept in the village or place where it is attached the atlaohing 

offacer shall forthwith report the laot to the Court and shaU with his report forward a Ust of the property seized. 

, •. attached pro^ty is not sold under the first proviso to E. 43 or retained in the village or place 

where it is attached under the second proviso to that rule, it shaU be brought to the court house and delivered to 
ihe proper officer of the Court. 


43B. (1) Whenever attached property kept in the village or place where it is attached is live-stock, the 
5 MBon at whose instance it is so retained shall provide for its maintenance, and. if he fails to do so and if it Is in 
charge of an officer of the Court, it shall be removed to the court-house. 

Nothing in this rule shall prevent the judgment-debtor or any person claiming to be interested in such 
stock from making such arrangements for feeding the same as may not be inconsistent W its safe custody. 

u, The Court may direct that any sums which have been expended by the attaching office or are 
payable to him, if not ddy deposited or paid, be recovered from the proceeds of property, if sold, or bo paW by 
Ae p^n declared ^titled to delivery before he receives the same. The Court Ly also order that anv sums 
deposited or paid under these rules be recovered as costs of the attaohment from any party to the prMeedmgs.” 

-Nagpur 

Insert the following as Rule 43A : 

“43A. ( 1 ) When an application is made for the attachment of live— stock the Court may demand in 
Attachment j half-yearly, or oftener, if necessary by the Courts with the 

./ E’pStabi. “SiaA'z’jS.as toi ^ t 


i&e mtodian of the Uve stock for th4: maL'enancef The rach 

be sold, a& promptly as possible for the benefit of ^ eitner 

<et-ofi against the Iwt o?m*intenanCe ^ the Uveltock?”'’ ‘h« diser^n of the Court, be 

L«9“6-1943j 
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Patna 

Insert the following as Eule 43A : 

*‘43 A. (1) The attaching officer shall, in suitable eases, keep the attached property in the village or 
locality either: — 

(a) in his own custody in any suitable place provided by the judgment -debtor, or in his absence by any 

adult member of his family who is present, on his own premises or elsewhere ; 

(h) in the ease of live-stock and provided the decree-boHec furnishes the necessary funds, in the local 
pound, if a pound has been established in or near the village, in which case the pound-keeper will 
be responsible for the property to the attaching officer, and shall receive the same rates for accom- 
modation and maintenance thereof as are paid in respect of impounded cattle of the same descrip- 
tion, or such less rate as may be agreed upon ; 

(c) in the custody of a respectable surety, provided the decree-holder furnishes the cost of maintenance 
and other costs, if any. 

(2) If, in the opinion of the attaching officer, the attached property cannot be kept in the village or 
loeility, through lack of a suitable place, or satisfactory surety, or through failure of the decree-holder to provide 
necessary funds, or for any other reason, the attaching officer shall remove the property to the Court at the 
decree-holder’s expense. In the event of the decree-holder failing to provide the necessary funds, the attachment 
shall be withdrawn. 

“N 

(3) Whenever attached property is kept in the village or locality as aforesaid the officer shall forthwith 
report the fact to the Court, and shall with his report forward an accurate list of property seized, suoh that the 
Court may thereon at once issue the proclamation of sale prescribed by Bale 66. 

(4) If the debtor shall give his consent in writing to the sale of the property without awaiting the expiry 
of the term prescribed in Rule 68, the officer shall receive the same and forward it without delay to the Court 
for its orders 

(5) When property is removed to the Court it shall be kept by tbe nazir on bis own sole responsibility 
in such place as may be approved by the Court. If the property cannot, from its nature or bulk, be conveniently 
kept on the court-premises, or in the personal custody of the naz r, he may, subject to approval by the Court, 
make such arrangements for its safe custody under his own supervision as may be most convenient and econo- 
mical, and the Court may fix the remuneration to be allowed to the persons, not being officers of the Court in 
whose custody the property is kept. 

(6) When property remains in the village or locality where it is attached and any person other than the 
judgment -debtor shall claim the same, or any part of it, tbe attaching officer shall nevertheless, unless the 
decree-holder desires to withdraw the attachment of the property so claimed, maintain the attachment, and shall 
direct the claimant to prefer his claim to the Court. 

(7) (a) If the decree-holder shall withdraw an attachment or it shall be withdrawn under sub-rule (2) or 
sub-rule (9) the attaching officer shall inform the debtor, or in his absence, any adult member of his family, that 
the property is at his disposal. 

(b) In the absence of any person to take charge of it, or in case the officer shall have had notice of claim 
by a person other than the judgment-debtor, the officer shall, if the property has been moved from the permises 
in which it was seized, replace it where it was found at the t-me of seizure. 

(8) Whenever live-stock is kept in the village or locality where it has been attached, the judgment-debtor- 
shall be at liberty to undertake the due feeding and tending of it under the supervision of the attaching officer ; 
but the latter shall, if required by the decree- holder, and on his paying for the same at the rate to be fixed by the 
District Judge, and subject to the orders of the Court under who?e orders the attachment is made, engage the 
services of as many persons as may be necessary, for the safe custody of it. 

(9) In the event of the judgment-debtor failing to feed the attached live-stock in accordance with sub- 
rule (8), the officer shall call upon the decree-holder to pay forthwith, for feeding the same. In the event of his 
failure to do so, the officer shall proceed as provided in sub-rule (2) and shall rep:)rt tbe matter to the Court 
without delay. 

(10) When attached live-stock is brought to court, the nazir shall be responsible for the safe custody and 
proper feeding of it so long as the attachment continues, 

(11) If a pound has been established in or near the place where the Court is held, the nazir shall be at 
liberty to place in it such attached live-stock as can be properly kept there, in which case the pound keeper will 
be responsible for the property to the nazir and shall receive the same rates for accommodation and maintenance 
thereof as are paid in respect of impounded cattle of the same description, or such less rate as may be agreed upon. 

(12) If there be no pound available, or if, in the opinion of the Court, it be inconvenient to lodge the 
attached live-stock in the pound, the nazir may keep it in his own premises, or he may entrust it to any person 
selected by himself and approved by tbe Court. The nazir will in all cases remain responsible for the custo ly 
of the property. 

(13) Bach Court shall from time to time fix the rates to be allowed for the custody and maintenance of 

the various descriptions of live stock with refeirenoe to seasons and local circumstances. The District Judge may { 
make any alteration he deems fit in the rates prescribed by Courts subordinate to him. Where there aretwr^or 
more (yourts in tbe same place, the rates shall be tbe same foy eaqb Court.” [18-10-1933.J ^ . 
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44. Wkere the property to be attached is agricultural produce, the attachment shall be 
Attachment of agri* made by affixing a copy of the warrant of attachment, — 
cultural produce. 

(a) where such produce is a growing crop, on the land on which such crop has 
grown, or 

ib) where such produce has been cut or gathered, on the threshing-floor or place for 
treading out grain or the like or fodder- stack on or in which it is deposited, 
and another copy on the outer door or on some other conspicuous part of the house in which the 
judgment-debtor ordinarily resides or, with the leave of the Court, on the outer door or on some 
other conspicuous part of the house in which he carries on business or personally works for gain 
or in which he is known to have last resided or carried on business or personally worked for gain ; 
and the produce shall thereupon be deemed to have passed into the possession of the Court. 

[See Ss. 2 (13), 61.] 


PROVINCIAL AMENDMENTS 

Calcutta 

Insert the words “at the identification of the decree-holder or his agent,” after fhe words “attachment shall 
be made** in R. 44. [29-5-1941.] 

Bombay 

The following shall be inseriedt namely : 

“44A. Where the property to be attached is agricultural produce, a copy of the warrant or the order of 
attachment shall be* sent by post to the office of the Collector of the district in which the land is situate.’ * 

[19-1-1917.] 

45. (l) Where agricultural produce is attached, the Court shall make such arrangements 

Provisions as to agri- ^0^ the custody thereof as it may deena sufficient and, for the purpose of 
cultural produce under enabling the Court to make such arrangements, every application for the 
attachment. attachment of a growing crop shall specify the time at which it is likely to 

be fit to be out or gathered. 

(2) Subject to such conditions as may be imposed by the Court in this behalf either in 
the order of attachment or in any subsequent order, the judgment-debtor may tend, cut, gather 
and store the produce and do any other act necessary for maturing or preserving it ; and if the 
judgment-debtor fails to do all or any of such acts, the decree-holder may, with the permission of 
the Court and subject to the like conditions, do all or any of them either by himself or by any 
person appointed by him in this behalf, and the costs incurred by the decree-holder shall be re- 
coverable from tho judgment-debtor as if they were included in, or formed part of, the decree. 

(3) Agricultural produce attached as a growing crop shall not be deemed to have ceased 
to be under attachment or to require re-attachment merely because it has been severed from the soil. 

(4) Where an order for the attachment of a growing crop has been made at a consider- 
able time before the crop is likely to be fit to be cut or gathered, the Court may suspend the 
execution of the order for such time as it thinks fit, and may, in its discretion, make a further 
order prohibiting the removal of the crop pending the execution of the order of attachment. 


ORDER 21, RULE 44— Note 1. 

[1] Unlike cases of other kinds of moveable property 
in which attachment is made by actual seizure, Custodia 
Legis in the case of growing crops is symbolical and is 
afieoted only by affixation of warrants of attachment 
provided for by Bale 44 without which the crops do not 
pass into the possession of the Court (Vol 18) 1931 All. 
142(142) : 82 CrL Jour 437 * (Vol 20) 1933 Rang 267 
(268) (Warrant of attachment not affixed - Attachment 
is not valid.) 

[2] A property cannot be attached unless first the 
order for attachment has been issued, and secondly in 
execution of the order the other things prescribed by 
the rules in the Code have been done, (Vol 20) 1933 
Bang 267 (268), 

[3] Pibcess sijjned by Amin but not bearing seal of 


Court — Attachment is illegal. (Vol 22) 1936 All 214 
(215) : 57 All 660 : 36 Cr. L. Jour 340. 

[4] Where, when attachment was made, no copy of 

warrant of attachment was posted at the threshing floor 
where the paddy lay, it was held that the attachment 
was not made in accordance with 0. 21, R. 44 (Vol 22> 
1935 Rang 186 (187.) ^ ^ 

[5] Attachment not in accordance with R. 4 4 does 
not transfer possession to Court. But attachment efiected 
ted by offioer-of Court is presumed to be proper unless 
contrary is proved. (Vol 23) 1936 All 864 (366) : 37 Cr. 
L. Jour 676 * (Voi 22) 1935 All 436 (437) : 36 Cr. L. 
Jour 1094 (Presumption is that all formalities have 
been complied with). 

ORDER 21, RULE 45— Note 1. 

[1] Rule is not applicable where judgment-debtor is 
not in possession. (Vol 16) 1929 Lah 200 (202). 
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( 5 ) Agrowing crop wliieh from its nature do33 net alm!t of being store! shall not bo 
attached under this rule at any time less than twenty days betora the time at which it is likely to 
be fit to be cut or gathered. 

[See S. 61 ] 

PROVINCIAL AMENDMENTS 

Bombay 

The following words shall be added to sub-c. (1), after substit>iti}ij a senieobn for the full stop ; 

“ and the applicant shall deposit in Court at the time of the application such sum as the Court shall deem 
sufficient to defray the cost of watching and tendmg the ciop till such tuns.” [9-3-1926]. 

Calcutta 

Add the following to sub-rule (1) : 

“and the applicant shall deposit in Court such sum as the Couit shall require in order to defray the 
cost of watching or tending the crop till such time.’* [2-3-1933 ] 

Lahore 

Add the following to sub-rule (1) of Buie 45 : 

“and with every such application such charges as may b' lle3e?s^ry for the custody of the crop up to the 
time at which it is likely to be fit to bo cut or gathered shall be pLid to the Couit.” [7-4-1932 ] 

Madras 

Substitute a semi-colon fot the full-stop at the end of sub-r. (1), and add the following woids : 

“and the applicant shall deposit in Court within a date to be fixed by Court, such sum as the Court may 
deem sufficient to defray the cost of watching and tending the cr3p till such tune.” [13-10-1936,] 

Patna 

Add to sub-r. (1) after deleting the full stop at the end of the sub-rule : 

“and the applicant shall pay Into Court such sums as hemiy from time to time be required by the 
Court to pay in order to defray the cost of such arrangements.” 

Attachment of debt, share 

and other property not in pos- 46. (1) In Uie caSQ of"— 

session of judgment-debtor. 

(a) a debt not secured by a negotiable instmmont, 
ih) a share in the capital of a corporation, 


ORDER 21, RULE 46 
Synopsis. 

1. Attachment of debt, share or other movable 

property-General. 

2. Debt, meaning of. 

3. Salary. 

4. Attachment of mortgage-debt. 

5. Attachment of debt already paid by cheque. 

6. Procedure where garnishee denies debt. 

7. Set off by garnishee of cross-debt. 

8. Procedure where garnishee resides outside 

Jurisdiction, 

9. Garnishee admitting liability but not paying- 

procedure. 

10. Attachment of shares. 

11. Attachment of other movable property. 

IJS. Service of prohibitory order. 

13. Effect of non compliance with sub-rule (2). 

14. Effect of attachment. 

15. Payment into Court- Sub -rule (3). 

16. Inherent power of Court to pass prohibitory 

orders in proper cases. 

1. Attachment of debt, share or other movable 
property-General. — [1] A debt, in order to be 
attachable under 0. 21, R 46, must be due individually 
to the judgment debtor. Hence royalty payable to two 
persons jointly cannot be attached in execution of decree 
against either of them. ILB (1937) 2 Cal 440 (444), 


[2] The share of an undivided brother in the ances- 
tral family money lending business cannot be attached 
in execution of a decree against him personally. (Yol 
1) 1914 Nag 13 (13) : lO Nag LB 17. 

[3] Debts only owned in part or as co-heir are not 
subject of garnishee proceedings : — Improper proceed- 
ings can be set aside at instance of others interested — 
On setting aside, Court should decide to whom refund 
is payable and not direct separate proceedings. (Yol 7) 
1920 Mad 403 (404, 406). 

[t] An application for execution against property 
not in the possession of the judgment-debtor such as 
debts due to him or money to which he is entitled in 
the custody of the Court should definitely specify the 
particular debt 01 decree an 1 such execution cannot 
issue merely on the strength ol an application for 
attachment and sale of moveable property (1911) 9 
Ind. Gas 240 (241) (Oudh) : (Vol 5) 1918 Mad 541 
(542). Suit by purchaser m execution to recover debt 
due to judgment-debtor-Debb bond wrongly described 
in execution-Extraneous evidence to prdve identity of 
debt IS admissible. 

[See however (Vol 29) 1942 Sind 87 (88) : ILB 
(1942) Kar 173 (DB). (For attachment under 0. 2l, 
R. 46 exact amount of debt need nob be ascertained or 
stated — But before it is made subject of execution it 
must be ascertained — Debt attached before judgment — 
Approximate value of debt must be ascertained^ and 
specified ] 

[5] If at the instauce of a person who holds a decree 
against the vendor, a prohibitory or^er under 0- 21, 
E, 46, is served on the vendee, before he has paid 
out the amount to the nominee^ of tKe vendor, in 

m A.M: 



[O, 21 B. 46.] 


[THE CODE OF] ClVIIi PROCEDUBE, 1908 


1106 


(o) other moveable property not in the possession of the judgment-debtor, except pro- 
perty deposited in, or in the custody of, any Court, ^ 

the attachment shall be made by a written order prohibiting,— i 

ii) in the case of the debt, the creditor from recovering the debt and the debtor from 
making payment thereof until the further order of the Court ; 

(ii) in the case of the share, the person in whose name the share may be standing from 
transferring the same or receiving any dividend thereon ; 

(Hi) in the case of the other moveable property excei)t as aforesaid, the person in pos- 
session of the same from giving it over to the judgment-debtor, 

(2) A copy of such order shall be affixed on some conspicuous part of the court-house and 
another copy shall be sent in the case of the debt, to the debtor, in the case of the share, to the 
proper officer of the corporation, and, in the case of the other moveable property (except as afore- 
said), to the person in possession of the same. 

(3) A debtor prohibited under clause (i) of sub-rule (l) may pay the amount of his deb^ 
into Court, and such payment shall discharge him as effectually as payment to the party entitled 
to receive the same. 

[1882-3. 268; 1877-Ss. 268, 301 ; 1859-Ss. 236, 239.] 

PROVINCIAL AMENDMENTS 

Rules 46A to 46 1 Calcutta 

Add the following rules : 

“46A. The Court may in case of a debt, other than a debt secured by a mortgage or a ch arge or by a 
negotiable instrument, which has been attached under Buie 46 or Buie 51 of this Order, upon the application of 
the attaching creditor, issue notice to the garnishee liable to pay such debt calling upon him either to pay into 
Court the debt due from him to the judgment-debtor or so much thereof as may be sufficleut to satisfy the decree 
and costs of execution, or to appear and show cause why he should not do so : 

Provided that if the debt in respect of which the application aforesaid is made is in respect of a sum of 
money beyond the pecuniary jurisdiction of the Court, the Court shall send the execution case to the Court of the 
District Judge to which the said Court is subordinate, and thereupon the Court of the District Judge or any other 
competent Court to which it may be transferred by the District judge will deal with it in the same manner as if 
the case had been originally instituted in that Court. 


O. 21, R. 46 [emtd,) 

accordance with the directions set out in the sale 
deed, the attachment is good and neither the vendee 
nor the vendor oan object — (Per Full Bench). (Vol 
29) 1942 Lah 275 (278) : ILR(1943) Lah 17 (FB). 

[6] Order 21, B. 46, provides means for dealing 
by the attaching officer with goods which are in the 
physical possession of a third party whether or not 
the ownership of the goods be in the judgment-debtor 
or in the third party and whether or not the legal 
right to possession be in the judgment-debtor or in 
the third party. The rule is only intended to deal 
with the case of physical possession by a party other 
than the judgment-debtor. (Vol 19) 1932 Pat 279 
(280, 281) ; 11 Pat 493 : 33 GriL Jour 883 (DB). 

[7] Debt attached from garnishee before judgment 
— Amount of debt not specified— Fact that garnishee 
did not object to attachment is no reason why advan- 
tage obtained should thereafter be unduly pressed 
against him. (Vol 29) 1942 Sind 87 (88) ; ILB (1942) 
Kar 173 (DB). 

[8] An order of the Court to pay is a necessary 
ingredient of every garnishee order. (Vol 28) 1941 
Cal 579 (580) : ILR (1941) 2 Cal 221. 

[9] Decree against partners in their individual 
capacities — In execution of such decree garnishee 
proceedings cannot be taken in respect of debt due to 
firm. (Vol 28) 1941 Cal 364 (366, 367) : ILR (1941) 
1 Cal 389. 

[10] Subscription to provident fund cannot be 
attached by garnishee order. (Vol 26) 1939 Bang 432 
(488) : 1939 Bang LB 504. 


[11] Bight to sue for damages for breach of con 
tract IS not attachable. (Vol 12) 1925 Sind 98 (99). 

[12] Parties to garnishee proceeding knowing ap- 
pointment of receiver to receive payment, not informing 
court and getting order passed by settlement— Payment 
by garnishee does not discharge him. (Vol 28) 1941 
Cal 679 (580) : ILB (1941) 2 Cal 221. 

2. Debt, Meaning of. — [l] Per Full Bench — The 
word ‘debt’ in S. 60 and 0. 21, B. 46, means a sum 
of money which is now payable or will become pay- 
able in the future by reason of a present obligation. 

It is an actually existing debt, !.e., a perfected and 
absolute debt; not merely a sum of money which 
may or may not become payable at some future time 
or the payment of which depends upon contingencies 
which may or may not arise. (Vol 29) 1942 Lah 
275 (278) : ILB (1943) Lah 17 (FB). 

[2] Unpaid mortgage money is not “debt.” Hence-, 

it cannot be attached in execution of decree against 
mortgagor or his heirs. (Vol 29) 1942 Lah 234 (236) : 
ILB (1943) Lah 746. (Vol 21) 1934 All 449(453). ' 

[3] “ Debts ” include shares of debts also. (Vol 24’) ‘ 
1937 Cal 199 (200) : ILB (1937) 2 Cal 48. 

[4] The term ‘debt* means a debt either due or ac- 
cruing due. An annuity cannot be attached when it 
does not fall due, as also money expected to reach a 
public officer, but not actually come to his hands. 
(1911) 14 CalL. Jour 127 (131, 133.) 

[5] Life-policy requiring proof of death before pay - 
ment-Money payable by company becomes debt only 
on proof of death. (Vol 16) 1929 Mad 347 (347, 348). 
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Suob applioat on shall be made on affidavit verifying the facts alleged and stating that, in the belief of the 
deponent, the garnishee is indebted to the jud^^ment-debtor. 

46B. Where the garnishee does not forthwith pay into Court the amount due from him to the judgment- 
debtor or so much thereof as is sufi&cient to satisfy the decree and the costs of execution or does not appear and 
show cause in answer to the notice, the Court may order the garnishee to comply with the terms of such notice, 
and on such order execution may issue as though such order were a decree against him. 

46C. Where the garnishee disputes liability, the Court may order that any issue or question necessary 
for the determination of liability shall be tried as if it were an issue in a suit, and upon the determination of such 

issue shall make such order or orders upon the parties as may seem just. 

46D. Where it is suggested or appears to be probable that the debt belongs to some third perse n or that 
any third person has a lien or charge on, or other interest in, such debt, the Court may order such third person 
to appear and state the nature and particulars of his claim (if any) to such debt and prove the same. 

46E. After hearing such third person and any other person or persons who may subsequently be ordered 
to appear, or where such third or other person or persons do not appear when so ordered, the Court may make 
such order as is hereinbefore provided, or such other order or orders upon such terms, if any, with respect to the 
lien, charge or interest (if any) of such third or other person as may seem fit and proper. ^ 

46F. Payment made by the garnishee on a notice under Buie 46A or under any such order as 

aforesaid shall be a valid discharge to him as against the judgment-debtor and any other person ordered to 

appear as aforesaid, for the amount paid or levied although such judgment may be set aside or reversed. 

46G, The cost of any application made under rule 46A and of any proceeding arising therefrom or 
incidental thereto, shall be in the discretion of the Court. 

46H. An order made under Buies 46B, 46C or 46E shall be appealable as a decree.” [26-1-1935.] 

Patna 

For rules dealing with the same topic, see Eules 63A to 63H added by the Patna High Court. 


O. 21, R. 46 (conid.) 

[6] Per Full Bench— Unpaid purchase price left with 
vendee is ‘debt' due by him to vendor within S. 60 and 
0. 21. B. 46. (Vol 29) 1942 Lah 275 (278) : ILK (1943) 
Lah 17 (F.B.) : (Vol 29) 1942 Mad 660 (651). ^ (Even 
though vendee claims to defer payment of same till 
vendo r pays off other incumbrances.) 

[7] Dividend payable in insolvency to creditor of 
insolvent is not debt liable to be attached- (Vol 26) 
1939 Mad. 811 (813). 

[8] According to the Articles of Association of a cer- 
tain Association, every m€mber had to make a certain 
deposit, which was liable to be forfeited in certain 
events and also was subject to certain liens- It was 
repayable when the depositor ceased to be a member. 
A creditor of a member of the association sought to 
attach the deposit. Held that the deposit was not a 
“debt” under rule 46. (Vol 26) 1939 Bom 90 (91) : 
ILR (1939) Bom 109. 

[9] Garnishee rules, R. 131 of O. 21 Money left with 
mortgagee for payment to creditors is not debt, (Vol 
21) 1934 All 954 (956). 

3. Salary. — [1] Salary of month cannot be attached 
before it has become payable at the end of that month. 
(Vol 26) 1939 Cal 428 (429) ILR : (1939) 1 Cal 523. 

[2] Order absolute for injunction to the disburtjer to 
pay the judgment-debtor's salary into Court, is not an 
order effecting attachment, under S. 268, C.P.C. (1882). 
(1910) 7 Mad L. Tim 110 (111) •$< (1910) 5 IndCas 145 
(146) (Mad) (DB.) (Allowance). 

4 Attachment of mortgage debt — [1] A mort- 
gage-debt due under a simple mortgage being movea- 
ble property need not be proceeded against under R. 64 
of 0. 21. The proper course is to act under 0.21, R, 46 
for attachment (Per Jenkins, C. J.) (1902) 26 Bom 

305 (310) (DB.)* (Vol 11) 1924 All 796 (798): 46 All 917 
* (*09) 1909 Pun Re No. 18 Page 40 (40)*(VoI 2) 1916 
Mad 551 (552). The fact of the mortgagee remaining in 
possession either actual or constructive makes no 
difference.) * (1912) 1 6 Ind Cas 816 (816) (Mad)* (Vol 
17) 1930 Oudh 473 (474) * (Vol 6) 1919 Oudh 132 
(132, 133) : 21 Oudh Cas 400 (DB.). 


[2] An attachment under 0. 21, R. 54 is not neces- 
sary to make the sale of a mortgage bond carry tli\ 
lien as well as the debt. (1893) 20 Cal 805 (809-810 
(DB.) * (1912) 12 Mad L Tim 300 (SOl). Execution 
sale of mortgage debt attached under S. 268 Old Code 
(now 0. 2l B. 46) — Purchaser can bring mortgaged 
property to sale though attachment not made under 
S. 274 (now 0. 21 R. 54.) 

[3] Attachment of anomalous mortgagee's interest — 
Attachment of debt operates also on security and no 
fresh attachment of right to possession is necessary. 
(Vol 21) 1934 Mad 498 (499.) 

[4] A usufructuary mortgage in which there is a 
covenant to pay is a debt which can be attached under 
this rule. (Vol 29) 1942 Pesh 66 (68) * (Vol 19) 1932 
Mad 283 (284) (Usufructuary mortgage debt is 
moveable property and as such attachable under 
O. 21, B. 46) * (Vol 18) 1931 Mad 38 (39). * (Vol 3) 
1916 Mad 434 (435) : 9 Mad 389 * {Vol 18) 1931 Pat 
63 (64). 

[6] Personal covenant in OTHI deed to pay money 
debts Such money debts can be attached by Small 
Cause Court; they being moveable properly. (Vol 18) 
1931 Mad 38 (39 ) 

[6J 0. 21 R. 46 does not apply to the case of a purely 
usufructary mortgage where there is no debt payable by 
the mortgagor. The procedure should be by attachment 
under 0. 21 R, 54 of the interest in the immoveable 
property and its sale in accordance with the Code. 
(1911) 35 Bom 288 (291, 292) * (Vol 16) 1928 Mad 648 
(649, 650, 651). 

[7] Mortgage debt can be attaehed by the Court with 
in whose jurisdiction the mortgage bond is found. (Vol 
20) 1933 Cal 379 (380) ; 60 Cal 782 (D.B.) 

[8] Mortgage debt due to judgment-debtor is movea- 
ble property within this rule. (Vol 20) 1933 Cal 379 
(381) ; 60 Cal 782 (DB.) * (Vol 20) 1933 Bang 61 (62) 

* (Vol 2) 1915 Mad 209 (210) : 37 Mad 51. 

5. Attachment of debt already paid by cheque, — 
[1] There is no debt that can be attaehed in the hands 
of the garnishee -where the latter has delivered a 
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Sind 

Add tke following as Eiiles 46 A to 46 I ; 

“ 464. The Court may in the case of a debt (other than a debt secured by a mortgage or a charge or 
by a negotiable instrument) and any moveable property not in the possession of 
Proced^ire when debt or the judgment-debtor which has been attached under Buie 46 or Eule 51 of this 
any moveable 'property not Order, upon the application of the attaching creditor, issue notice to any person 
in possession of judgment- liable to pay such debt or deliver or account for such moveable property (such per- 
dehtor attached. son to be hereinafter called “the garnishee”), calling upon hi?n either to pay on 

deliver into Court the debt due from or the property deliverable by him to such 
judgment-'lebtor, or so much thereof as may be sufficient to satisfy the decree and costs of ezecution, or to appear 
and show cause why he should not do so : 

Provided that if the debt or property in respect of which the application aforesaid is made is of value 
beyond the pecu iary juriedictio i of the Court, the execution case shall be sent, if the attaching Court is the 
Karachi Small Cause Court, to the High Ojurt, if it is any other Court, to the District Court to which the said 
Court is subordinate ; and thereupon the High Court or, as the case may be, the District Court or any other com- 
petent Court to which such case may be transferred shall deal with it in the same manner as if the case had 
been originally instituted in that Court. 

Such application shall be supported by an affidavit verifying the facts alleged and stating that in the 
belief of the deponent the garnishee is indebted to the judgment-debtor. 

465. Where the garnishee does not forthwith pay or deliver into Court the amount due from or the 
Procedure when garnishee by him to the judgmeut-debtor or so much thereof as is 

does not f orthwith pay to satisfy the decree and the cost of execution, or does not appear and 

amount etc. ® cause in answer to the notice, the Court miy order the garnishee to comply 

* with the terms of such njtiee, and on such order being mide execution may 

issue as though such order were a decree against him. 

46C. Where the garnishee disputes his liability, the Court may order that any issue or question 
Procedure when garni- the deb rm nation of the liability shall be tried as if it were an issue 

shoe disinctcs his habiCiiy. ^ upon the determination of such issue shill make such order as may 

^ seem just. 


O. 21, R. 46 (contd,) 

cheque for the debt to the judgment-debtor, 
even though the latter had not cashed the cheque. 
(1878-79) 6 Dorn 49 (52) (DB ) 

[2] Where an order of attachment is served upon 
the officer holding the judgment-debtor’s money, after 
he has endorsed a cheque m favour of judgment-debtor’s 
assignee, the attachment is of no avail. (1911) 12 
Ind Cas 869- (870) (Low Bur). 


6. Procedure where garnishee denies debt. — [1] 
Executing Court cannot oider garnishee to dexiosit debt 
or attach and sell his property. (Vol 11) 1924 Nag 
98 (101) : 20 Nag L R 11. 

[2] When the garnish f'e or thiid party admits the 
debt, payment can be ordered to be made to the judg- 
ment-debtor.(Vol 4) 1917 Low Bur 134 (135) (V'ol 14) 
1927 All 41 (43). 

[3] Courts in execution of a decree should not refuse 
to attach debts den ed by the garnishee. (1906) 28 All 
262 (263) (DB.) 

[4] Where an application for attachment of a debt 
is made, the cjurfc is not bound to satisfy itself as to 
the existence ot the debt, (Vol 3) 1916 Mad 604 (505) 
* (1906) 28 All 2C2 (263) (DB.) (Vol 23) 1936 Mad 
162 (153) • 59 Mad 966 (DB.) (Vol 19) 1932 Mad 283 
(284) ^ (Vol 13) 1031 Mad 670 (571) ^ (Vol ].3) 1926 
Bang 175 (176) ; 4 Bang 3 00. 


[5] Wheiethe garnisbee denies a dt;bt, the prope 
course for the court is either to appoint a receiver to 
the collection of the debt or to sell the debt notifyiD< 
the fact of the denial. (1906) 23 All 262 (263) (DB.) 8 

Bo® 

Bang 173 (176) : 4 Bani 
100 * tVoi 4) 1917 Low Bur 134 (135.) ^ 


[6] Attachment before judgment- Question whe‘her 
attached debt is due to judgmfeLt- debtor can be decided 


when garnishee order is going to be enforced. (Vol 20) 
1933 All 481 (432.) ' 

[7] G^arnishee denying debt and objecting to juris- 
diction of Court to order deposit of it in Court— No in- 
vestigation or deoision-Sale* Subsequent suit by purcha- 
ser against garnishee-Garnishee can raise those 
objections in suit. (Vol 23) 1936 Nag 218 (219.) 

[8] Garnishee denying all liability— Court disallow- 
ing objection, against attachment — Garnishee cannot 
institute suit under 0. 21, B. 63, Civil P.C— Order of 
executing Court docs not come within Kr, 58 to 63, 

966^(Db7^^ 

[9] An order appointing a receiver or for sale of debt 
does not debar the garnishee, in a suit on the debt, 
from setting up the defence that no debt is due. (Vol 
13) 1926 Mad 1011 (1011.) 

[10] If there are two competing claimants to the 
same debts the debtor is entitled to say that one of 
them is the person really entitled to payment from him 
and not the other. The debtor is entitled to refuse to 
pay the amount to the person who is not really entitled 
to payment. (1912) ll Mad L, Tim 262 (264). 

7. Set-off by garnishee of cross-debt Exist- 
ence of debt owed by garnishee to judgment debtor 
cannot be challenged in execution proceedings — But 
prnisheeis entitled to prove debt owed to him by 
judgment-debtor for piirpo.ie of set-off — Executing 
investigate such matters. (Vol 24) 1937 Mad 


8. Procedure where garnishee resides outside 
jurisdiction. [^1] No debt can be attached unless it 
IB witliui the oidiaary eivU jurisdiction of the court of 
TTfiqi°“' ^“8 34 (36) : 1989 Bang 


^^33 PC 150 (153): 60 Ind App 
211 : 57 Bom 474 (PC). (Situs of debt explained.)! 
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46D. Wliere it is suggested or appears to be probable tliat the debt or the property attached belongs 
, , /7 A/ n#* some third person or that any third person has a lien or a charge on or an 

Froceaure wnen aeot interest in it, the Court may order such third person to appear and state the stature 
pro'perty belongs to a tmr part'culars of his claim, if any, to such debt or property and prove the same. 

person, 

46JS. After hearing such third person and any other person who may subsequently be ordered to 
, , appear, or in the case of such third or other person not appearing when ordered. 

Order to be made on Court may pass such order as is heroinbetore provided, or make such other 

hearing sitcn person, order upon such terms, if any, with respect to the lien, charge or interest (if any) 

of such third or other person as may seem fit and proper. 


4J6F, Payment or delivery made by the garnishee on a notice under Rule 46 A or under any such order 
X jt 1 ' as aforesaid shall be a valid discharge to him as against the judgment-debtor and 

Fayment or a e live r y ^ other person ordered to appear as aforesaid, for the amount paid or levied 
under order to be a valid ^ property delivered, although such order may be set 

discharge, aside or reversed. 


46G, Debts owing from a firm carrying on business within the jurisdiction may be proceeded against 
under Rules 46A to 46E of this Order, although one or more members of such firm 
Procedure re ; debts may be resident outside the juri&dictiou : Provided that any person having control 

doing from a firm, oi' management of the partnership business or any member of the firm within the 

jurisdiction is served with the garnishee notice. An appearance by any member 
pursuant to such notice shall be a sufficient appearance by the firm. 

^ . 46 ET. The costs of any application made under Rule 46 A and of any 

Costs to be in discretion arising therefrom or incidental thereto shall be in the discretion of the 

°t Cozirt- Soart. 

461. An order made under Rules 46B, 46C or 46E, shall have the 
Orders appealable, same force and be bubject to tlio same conditions as to appeal or otherwise as if 

it were a decree.** • 


0. 21, R. 46 (contd.) 

[2] Executing Court — Jurisdiction to pass prohibi 
tory order— Either debt or garnishee must be within 
jurisdiction. (Vol 21) 1934 Nag 167 (168) : 30 Nag LR 
92 (DB). © <Vol 21) 1934 Hind 135 (135). (Debt paya- 
ble outside British India — It was also assigned outside 
British India—Courfc in British India cannot attach 
such debt). 

[3] An executing Court cannot order an attachment 
of a debt due to a judgment-debtor by a person outside 
its jurisdiction. (1912) 39 Cal 104 (112) (DB). Pro- 
per course is by transfer or under S 46 C.P.C.) * (Vol 
2) 1915 Lah 27a (274) * (Vol 26) 1939 Mad 811 (H12, 
813). Prohibitory order under 0. 21, R. 46, by Court 
issued directly to Official Assignee outside its jurisdic- 
tion not to pay dividend due to creditor of insolvent 
is invalid). 

[4] A debt payable to the judgmen^ebtor outside 
the jurisdiction of the court in execution cannot be 
attached. (Vol 19) 1932 Cal 213 {214j ; 59 Cal 199 
(DB). * (Vol 26) 1939 Cal 428 (429, 430) : ILR (1939) 

I Cal 523. 

[5] Only the Court having jurisdiction to execute 
can issue prohibitory order. (Vol 15) 1928 Nag 210 
( 210 ). 

[6] Court cannot attach property outside its jurisdic- 
tion. (Vol 16) 1929 Lah 645 (646). 

[7] Bengal Encumlierod Estates Act (0 of 1870), 
S'l. 3 and 8 — Morifigaged property taken over by Coiut 
of Wards— Debt secured by such mortgage is not 
mortgage debt— J^ucisdictaon to attach and sell this 
debt vests in Coiart within whose jurisdiction Manager 
of Court of Warits resides. (Vol 19) 1932 Pat 148 (149) : 

II Pat 473 (DB). 

9. Garnishete admitting liability but not«paying 
— Procedure.— [l] A debtor who admits that he 
owes money to the plff., but refuses to pay, should be 
proceeded against under O. 21, R. 46, (a) of Burma 
Chief Court Rules. (Vol 3J 1916 Low Bur 33 (33) (DB). 


10. Attachment of shares. — An attachment 
of shares in a oorpoiation is made in the form required 
by Cl. (ii) of sub-rule (1) and by sub-rulo (2) of R. 46, 
0.21. (Vol 10) 1923 Mad 2U (212) : 45 Mad 537 
(DB). 

11, Attachment of other moveable property. — [1] 
** Moveable property *’ in Rule 46 includes agricultural 
produce. Attachment of agricultural produce in the 
hands of a person not a judgment-debtor should be 
made under Rulo 46 and not Rules 44 and 45. (Vol 8) 
1921 Sind 95 (9G) : 15 Sind LR 128. 

[2] Unpaid purchase money due to the judgment- 
debtor is movable property attachable under this rule. 
(Vol 13) 1926 Mad 903 (904). 

[3] Where money is deposited by a judgment-debtor 
with a railway company as security for the due per- 
formance of his duties as a servant of the Company, an 
attachment of such deposit is subject to all the rights 
of the company on the deposit, though the interest, if 
any, payable to the judguieut-dcbtor on the deposit 
amount may bo made availalilo to tlie d(‘cioe- bolder by 
virtue of tlie attachment. (1886) 9 Mad 203 (206) 
(UB). 

[See * (Vol 26) 1939 Bom 90 (91) : ILR (1939) Bom 
109. Deposit made by member of Association which is 
subject to forfeiture and lions and is within absolute con- 
trol of Association is not liable to attachment under 
0. 21, R. 40).] 

[4] Controller of pafmitM is not person in possession 
of rights of paten tee-8erviee of prohibitory oriSer under 
S. 51 upon cuiitroller is not attachment. (Vol 26) 1939 
Cal 283 (284, 285) : ILIt (1939) 2 Cal 618. 

[5] Judgment- debtor owning share in property in 
possession of stranger— B. 46 as well as R. 47 comes 
into operation- Prohibitory orders should be issued not 
only to judgment- debtor but also to stranger in posses- 
sion. (Vol 28) 1941 Nag 157 (158), 

[6] Money in the hands of the deoree-holdp belong- 
ing to the judgment-debtor is moveable p5cppeity noil! 
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in possession of the judgment-debtor and not a debt 
not secured by negotiable instrument ; so it may be 
attached without notice to the judgment-debtor. 
(1912) 15 Oudh Cas 289 (290). 

12. Service of prohibitory order.— [1] Prohibi- 
tory order served on the Managing Director of private 
Company — Service is proper. (Vol 15) 1928 Bang 36 
(38) : 5 Bang 685 (DB). 

13. Effect of non-compliance with Sub-rule (2h 
— [1] Attachment to be effective must comply with all 
directions in 0. 21, B. 46, appropriate to particular 
case— Attachment of debt-Failure to affix copy of order 
on conspicuous part of conrt-bouse renders attachment 
invalid. (Vol 29) 1942 Bind 96 (97)*: ILB (1942) Ear 
203 (DB). © (1905) 9 Cal WN 693 (695) (DB). 

[See ^ (Vol 15) 1928 Bang 285 (285) ; 30 Cri h Jour 
748. (Proper procedure of attachment not followed — 
Conviction for removal of property is illegal.) 

[2] Mere order does not amount to actual attaeh- 
nient — Copy of order must be duly 'served on debtor — 
Else no attachment of debt and S. 64 does not apply. 
(Vol 21) 1934 Pat 619 (622) (DB), 

14. Effect of attachment.— [1] The object of 
attachment is only to prevent alienation ; it does not 
create any security, charge or lien in favour of creditor 
attaching over the property attached but prevents 
and avoids private alienation by owner of the 
property. (Vol 32 j 1945 Bag 97 (lOl) ILB (1945) 
Bag I2l * (Vol 2) 1915 AU 201 (203).. 

[2] An attachment under O. 21, B. 46, prohibits 
the creditor from collecting the debt, but does not pre- 
vent him from suing on the debt. (1891) 13 AU 76 
(78) (DB) * (1911) 10 Ind Cas 563 (569) (Cal) * (Vol. 
6) 1919 Oudh 373 (374), 

[3] A debtor is not absolved from liability by the 
fact that he paid the debt to a decree-holder of his 
creditor who attached the debt in execution of his 
decree, when he was not entitled to recover the debt. 
In such cases the debtor must contest his liability to 
pay to the decree- holder. (Vol 2) 1915 Lah 137 (138), 

[4] Attaching creditor can get only what judgment- 
debtor could have got. (Vol 11) 1924 Cal 1068 
(1068). 

[5] If the judgment-debtor has already parted with 
his interest in the debt by assignment or created an 
equitable charge in respect of the same in favour of 
another person, the attaching creditor acquires no 
larger rights than his debtor. (Vol 25) 1938 Cal 
606 (608). 

[6] After attachment, garnishee, a hanh, going into 
liquidation — Decree-holder not entitled to any pre- 
ferential right but must tahe pro rata. (Vol 29) 1942 
Pat 508 (511) ; 21 Pat 287 (DB). 

[7] Under B. 46, a decree-holder can attach the 
deposit made by the judgment-debtor with an Associa- 
tion for his membership ; but where the amount is 
not payable to the debtor at the date of garnishee 
notice, he cannot issue a garnishee notice, asking the 
Association to pay up the deposit amount into Court. 
(Vol 14) 1927 Bom 365 (366). 

[8] Attachment of debt — Objection by debtor allowed 
— Attachment ceases. (Vol 9) 1922 AU 384 (385). 

f 9] Debt — Attachment of decree obtained on debt 

by judgmeirt-debtoif— Effect— Payment of debt to 


judgment-debtor or order of Court recording satisfac- 
tion thereof — Attaching creditor’s right to execute the 
decree not affected — (On the question whether after 
attachment of debt, attachment of the decree obtained 
thereon is also necessary, the two judges in the case 
take opposite views). (Vol 13) 1926 Mad 371 (371, 
372, 376). 

[10] When there are attachments of more Courts 
than one of varying grades, the garnishee acting 
under Sub. r. (3) of 0. 21. B. 46, is bound to deposit 
the money in the court of the superior grade on the 
analogy of section 63. (1907) 17 Mad L Jour 488 
(489, 490). 

[11] Vesting order by competent foreign Court 
operates on insolvent’s property in British India — Such 
a transfer is a transfer by operation of law and not a 
private transfer— Such vesting, therefore, does not give 
way to prior attachment of the property. (Vol 18) 1931 
Mad 474 (477, 478) : 54 Mad 727 (DB). 

[12] Debtors’ property attached by one creditor — 
Another creditor cannot do an act so as to put debtor’s 
property beyond the reach of attaching creditor’. 
(Vol 14) 1927 Mad 1147 (1148) (DB). 

15. Payment into Court-Sub-rule (3) — [1] A 

debtor prohibited under Clause (i) of Sub-rule 1 may 
under Sub-rule 3 pay the amount of his debt into Court 
and such effectual as payment to 

the parly. (Vol 11) 1924 Bag 98 (100) ; 20 Bag 
LB 11. 

[2] The payment contemplated by 0, 21, r. 46 

(3) is a payment into the attaching Court so as to be 
available for the attaching creditor and not a payment 
to the particular Court house when the payment is 
ear-marked for some other purpose. (Vol 23) 1936 
Mad 251 (252). 

[3] Order 21, B. 46 (3) operates quite independent 
of any question as to the circumstances under which 
the payment was made, or the motive which may 
have influenced the making of it. (Vol 8) 1921 All 
81 (85) : 43 All 272. 

[4] Deposit made subject to an enquiry is condi- 
tional deposit. (Vol 3) 1916 Cal 241 (243) : 43 Cal 
269. 

16. Inherent power of Court to pass prohibitory 
orders in prgper cases;— [1] Even in cases not 
strictly governed by O. 21, B. 46, a prohibitory 
order can be passed under the inherent powers of the 
Court, where the ends of justice require it to be done, 
(Vol 19) 1932 Lah 295 (296) * (Vol 24) 1937 Cal 199 
(201) : ILB (1937) 2 Cal 48.) (Prohibitory order can 
be passed in respect of a share of debt.) 

ORDER 21, RULE 46A (Sind)- Note 1. 

[1] Application for notice under R. 46 A— Court 
should require decree-holder to specify debt or to 
apply under 0. 21, B. 41“’B, 46B is complementary to 
B. 46 A and must follow so far as debt is concerned 
11 46 A — Unspecified or unascertained debt cannot 
be made subject of valid execution under B. 46 B — 
Botice under E. 46 A should, so far as debt is con- 
cerned, be in such terms that order pursuant thereto 
made under B. 46 B must be capable of execution. 
(Vol 29) 1942 Sind 87 (88, 89) ; ILB (1942) Ear 173 
(DB.) 

[2] Botice under 0. 21, B. 46 A — Garnishee’s 
failure to show cause debars him from subsequently 
raising objections under B. 58 0, 21 (Vol 30) 1943 
Sind 23 (23) : ILB (1942) Ear 153. 
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47. Where the property to be attached consists of the share or interest of the judgment- 
Attaehment of share in debtor in moveable property belonging to him and another as co-owners, 

moveables. the attachment shall be made by a notice to the judgment-debtor prohi- 

biting him from transferring the share or interset or charging it in any way. 

48. (l) Where the property to be attached is the salary or allowances of a ^[servant of the 

Attachment of salary of a servant of a railway company or local authority, the Court, 

or albwances of public whether the judgment-debtor or the disbursing officer is or is not within the 
officer or servant of local limits of the Court’s jurisdiction, may order that the amount shall, 
railway company or subject to the provisions of section GO, he withheld from such salary or allow- 
local authority. anoes either in one payment or by monthly instalments as the Court may 

direct ; and, upon notice of the order to such officer as b[the Appropriate Government may by 
notification in the Official Gazette] appoint c[in this behalf,— 

(<x) where such salary or allowances are to be disbursed within the local limits to which 
this Code for the time being extends, the officer or other person whose duty it is to 
disburse the same shall withhold and remit to the Court the amount due under the 
order, or the monthly instalments, as the case may be ; 

(h) where such salary or allowances are to be disbursed beyond the said limits, the 
officer or other person within those limits whose duty it is to instruct the disbursing 
authority regarding the amount of the salary or allowances to be disbursed shall 
remit to the Court the amount due under the order, or the monthly instalments, as 
the case may be, and shall direct the disbursing authority to reduce the aggregate 
of the amounts from time to time te be disbursed by the aggregate of the amounts 
from time to time remitted to the Court.] 

(2) Where the attachable proportion of such salary or allowances is already being with- 
held and remitted to a Court in pursuance of a previous and unsatisfied order of attachment, the 
officer appointed by ‘^[the Appropriate Government,] in this behalf shall forthwith return the sub- 
sequent order to the Court issuing it with a full statement of all the particulars of the existing 
attachment. 


ORDER 21, RULE 47— Note 1, 

[1] A share or interest in moveable property is in- 
capable of actual seizure and attachment by prohibi- 
tory order is the only proper course where such share 
or interest is to be proceeded against. (Yol 19) 19d2 
Cal 408 (408) : 69 Cal 808 (Vol 24) 1937) Lah 313 
(313, 314) (Attachment of share of judgment-debtor in 
shop can only be by prohibitory order — Attachment 
of specific goods in shop not permissible.) (Vol 19) 1932 
Mad 538 (539, 540) : 55 Mad 1041 : 33 Cri L, Jour 
222 . 

[2] A co-parcener offender — Default in payment 
of fine — Attachment of standing crops of joint famUy 
by actual seizure is not legal as share of offender in 
crops is unascertained. (Vol 23) 1936 Mad 560 (560) ; 
37 Cri L. Jour 836. 

[3] Judgment-debtor owning share in property in 
po session of a stranger— Rule 46 as well as K. 47 
come into operation — Prohibitory orders should be 
issued not only to judgment-debtor but also to stranger 
in possession. (Voi 28) 1941 Nag 157 (158). 

[4] Trustee holds property on account of his cfstui- 
que trust but latter is not co-owner with former. 
Hence this rule does not apply to attachment of 
moveable property held by a trustee on behalf of 
the cestuique trust. (Vol 27) 1940 Nag 270 (272) (DB.) 

ORDER 21, RULE 48. 

Synopsis. 

1. Attachment of salary of public officer etc. 

2. ^'Subject to provisions of S. 60.” 

3. Sub-rule (2). 

4. Sub-rule (3). 

5. Appeal, 


1. Attachment of salary of public officer etc — 
[1] This rule does not apply to salaries of judg- 
ment debtors in private service. Such salaries are 
attachable only as debts after they fall due. (Vol 16) 

1929 Nag 333 (334). 

[2] Pay or pension in private service for the month 
is due on the last day of the month, even though it 
is not paid till 1 1 e first of the next month and can 
be attached on the last day of the month. (Vol 17) 

1930 Rang 161 (161). 

[3] Wages of domestic servants are not salary or 
allowances under this rule. (Vol 16) 1929 Nag 333 
(334), 

[4] Moaey due to railway contractor for work done 
is not salary or allowance within this rule. (Vol 15) 
1928 Nag 210 (210). 

[5] Salary of a member of the provincial Legislative 
Assembly, cannot be attached under R. 48 as he is 
not a public officer. (Vol 26) 1939 Cal 428 (429, 430) 

: ILR (1939) 1 Cal 523 (DB.) 

[6] Attachment of salaries or allowances at the 
disposal of the disbursing officer is not invalid by 
reason merely of the fact that that sanction of the 
superior authority is necessary before the money is 
actually disbursed. (Vol 1) 1911 Low Bur 215 (215, 
216) : 8 Low Bur Rule 62, 

[7] Court to which decree is sent for execution has 
power to attach under this rule. (Vol 14) 1927 Oudh 
112 (112) : 1 Lu^k 46 (DB.). 

[8] The attachment under 0. 21, R. 48, becomes 
complete and effective as soon as the notice of the order 
issued by the Court is served upon the disbursing 
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(3) Every order made under this rule, unless it is returned in accordance with the provi- 
sions of sub-rule (2), shall, without further notice or other process, bind^'^Cthe Appropriate Govern- 
ment] or the railway company or local authority, as the case may be, while the judgment-debtor 
is within the local limits to which this Code for the time being extends and while he is beyond 
those limits if he is in receipt of any salary or allowances payable out of His Majesty’s Indian 
revenues or the funds of a railway company carrying on business in any part of British India or 
local authority in British India; and ®[the Appropriate Government] or the railway company or 
local authority, as the case may be, shall be liable for aey sum paid in contravention of this rule. 

Explanation In this rule ‘Appropriate Government' means— 

(i) as respects any g[person] in the service of the Central Government, or any servant 
of a Federal Railway or of a cantonment authority or of the port authority of a 
major port, the Central Government ; 

(it) as respects any g [person] employed in connection with the exercise of the functions 
of the Crown in its relations with Indian States, the Crown Representative ; and 

{iii) as respects any other ‘“^[servant of the Crown[ or a servant of any other railway or 
local authority, the Provincial Government 

[1882-S. 263.] 

a. Si^hstituted by the Code of Civil Procedure (A.mendment) Act, 1943 (V of 1943), S. 3, for “public officer’* 

b- Sub&titided by the Repealing and Amending Act, 1942 fXXV of 1942), S. 3 and Sch. II for “the Central 
Government or tbe Provincial Government may by notification in their Official Gazette” 

c. Suhshtuted by tbe Code of Civil Procedure (Amendment) Act. 1939 (XXVI of 1939), S. 2, for “in this 

behalf, the officer or other person whose duty it is to disburse such salary or allowances shall withhold 
and remit to tbe Court tbe amount due under tbe order, or the monthly instalments, as the case 
may be.” 

d. SuhstUtUed by the Repealing and Amending Act 1942 (XXV of 1942). S. 3, and Sch. II for “the Central 

Government or tbe Provincial Government, as the case may be.” 

e. Substituted, %b%d, for “tbe Cential Government or the Provincial Government.” 

f. Explanation added, %h\d, 

g. Substihited by the Code of Civil Procedure (Amendment) Act, 1943 (Vol 1943), S 3, for "pablic ofTieer,” - 

PROVINCIAL AMENDMENT. 

Madras 

Substitute a comma for tbe period at the end of the last sentence of sub-rule (1) and add the following clause 
“snob amount or instalment being calculated to the nearest anna, by fractions of an anna of six pies and over 
being considered as one anna and omitting amounts less than six pies ” ’ [R. 0. 0, No. 1310 of 1926.] 


O. 31, R. 48 {conid.) 

officer, who accepts it. (Vol 28) 1941 Oadh 277 
(278). 

[9] Notice under R. 48 on officer to withhold 
salary of his subordinate— Such officer can apply to 
Court that attachment is illegal and should be vacated. 
fVol 28) 1941 Bom 389 (391) : ILR (1941) Bom 415 
(DB.) © (Vol 31) 1944 Cal 135 (136, 137) : ILR 
(1944) 2 Cal 187 (DB.) 

2. “Subject to provisions of S, 60.” — [1] Salary 
of postal employee does not by his consent become 
attachable when it is not otherwise so. (Vol 31) 1944 
Lab 168 (168 ) 

3. Sub-section (2). — [1] 0. 21, R. 48 cannot override 
S. 73 - Salary attached under 0. 21, R. 48 is assets 
within the meaning of S. 73 and successive attaching 
decree-holders are entitled to rateable distribution 
thereof. (Vol 26) 1939 Cal (485) (486) : ILR (1939 1 
Cal 40. 

[2] Decree-holder obtaining prohibitory order under 
0. 21, R. 48 attaching portion of judgment-debtor’s 
salary — Other judgment-creditors not applying for 
rateable distribution — First decree-holder held entitled 
to receive whole of amount attached and Court bad no 
jurisdiction to cancel prohibitory order. (Vol 27) 1946 
Rang 201 (202) ; 1940 Rang LR 421 (SB ) 


[3] In cases of attachment of salaries of postal 
employees, Court should obtain on the application of 
tbe decree-holder the relevant materials from the Post- 
master-General to work out the figures itself and then 
issue an attachment for a definite amount. (Vol 28) 
1941 Pat 157 (160). 

4. Sub-section (3) — [1] If the disbursing officer does 
not comply with tbe Civil Court’s order of attachment 
of tbe salary of some of his subordinates, the Court 
should realise tbe money from Government. (1910) 
1940 Pun LR No. 65 p. 172 (174) : 1910 Pan Re 
No 10 (DB.) 

[2] No order under R. 48 (3) of the C ide can be 
made against Government without bringing the Govern- 
ment on tbe record as a party. (1912) 1912 Pun LR 
No. 255 p. 804 (805) : 1912 Pun Re No. 93. 

5. Appeal.— [1] Where a decree-holder seeks to 
execute his decree by attachment of judgment-debtor’s 
pay under this rule the question whether it is possible 
to execute tbe decree in the manner wbieh has been 
adopted by the executing Court is a question under 
S. 47 and tbe decision of the question therefore is 
appealable as a decree. No revision therefore lies. (Vol 
20) 1933 Bom 185 (186). 

[2] Order under this rule is not revisable but an 
appeal lies from it. (Vol 23) 1936 Lab 761 (762). 
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49. (l) Save as otherwise provided by this rule, property belonging to a partnership shall 

Attachment of part- not be attached or sold in execution of a decree other than a decree passed 
nership property. against the firm or against the partners in the firm as such. 

(2) The Court may, on the application of the holder of a decree against a partner, make 
an order charging the interest of such partner in the partnership property and profits with pay- 
ment of the amount due under the decree, and may, by the same or a subsequent order, appoint a 
receiver of the share of such partner in the profits (whether already declared or accruing) and of 
any other money which may be coming to him in respect of the partnership, and direct accounts 
and inquiries and make an order for the sale of such interest or other orders as might have been 
directed or made if a charge had been made in favour of the decree-holder by such partner, or as 
the circumstances of the ease may require. 

(3) The other partner or partners shall be at liberty at any time to redeem the interest 
charged or, in the case of a sale being directed, to purchase the same. 

( 4 ) Every application for an order under sub-rule ( 2 ) shall be served on the judgment-deb- 
tor and on his partners or such of them as are within British India. 

(6) Every application made by any partner of the judgment-debtor under sub-rule ( 3 ) shall 
be served on the decree-holder and on the judgment-debtor, and on such of the other partners as 
do not join in the application and as are within British India. 

(6) Service under sub-rule ( 4 ) or sub-rule ( 5 ) shall be deemed to be service on all the part- 
ners, and all orders made on such applications shall be similarly served. 

[Cf. R. S. C., O. 46, Rr. lA, IB.] 


ORDER 21, RULE 49. 

Synopsis. 

1. Attachment of partnership property. 

2. Sub-rule (2) 

3. Decree against individual partner. 

4. Sub-rule (4)— Notice, 

1. Attachment of partnership property. — [1] 
Decree against individual partner — Partnership pro- 
perty cannot be attached, but an order creating a charge 
on the interest of the judgment-debtor in the partner- 
ship can be passed with or without the appointment 
of the receiver. (Vol 28) 1941 Cal 364 (366) : ILR 
(1941) 1 Cal 389. * (Vol 19) 1932 All 468 (469) (DB.) 
(Interest of partner in partnership property only vests 
in receiver - He cannot be appointed to manage entire 
partnership) (Vol 6) 1919 Cal 296 (304) (DB.) 

[2] A debt due to a firm cannot be attached under 
R. 46 in execution of a decree against a partner in his 
individual capacity. (Vol 28) 1941 Cal 364 (366, 367) : 
ILR (1941) 1 Cal 389 (DB.) 

[3] Order 21, R 49 is imperative and sale of partner- 
ship property in execution of money decree against one 
of partners is inoperative and invalid. (Vol 22) 1935 
Cal 275 (278) (DB.) 

[4] Interest of partner in partnership assets is 
moveable — 0. 21, R. 78 applies to sale of partner*8 in- 
terest— 0. 21, R. 90 does not apply. (Vol 25) 1938 
Lab 65 (67, 68) (DB.) 

[5] Rule does not apply to dissolved partnership 

— Dissolution of partnership on partner's death 

Subsequent decree against his assets — Order under 
R. 49 cannot be made in respect of his a^^sots in 
partnership. (Vol 33) 1946 Mad 176 (178). (Expres- 
sion “a partner” and “such partner” in B. 49 (2) 
mean a partner in the firm as such.) 

[6] Rule 49 cannot be read with S. 52 (1), so as to 
make it applicable to a case where a partnership is 
dissolved -on the death of a partner and a decree 
obiJftined against the le^al representatives of tho 


deceased is sought to be executed by attachment of the 
assets belonging to him in the (dissolved) partnership. 
(Vol 33) 1946 Mad 176 (179.) 

2 Sub-rule (2). — [1] Rule 49 provides process in 
substitution of ordinary process of attachment — R. 49 
(2) does not contemplate levying of attachment within 
R. 58. R. 63 not applicable where process is issued 
under R. 49. (Vol 33) 1946 Mad 176 (177, 178). 

[2] Order 21, R. 49 (2) charges the interest of the 
partner in the partnership property and profits. The 
partner’s interest is his right to participate in the net 
assets of the firm, that is, in the value or proceeds of 
the assets less the liabilities to third parties and not 
less any liability to himself. (Vol 27) 1940 Bang 153 
(154) (DB.) The court charges and orders the sale of 
whatever the partner is entitled to from the partner- 
ship bus'ness as between that partner and the other 
partners, as if on dissolution of the firm. 

See also (Vol 28) 1941 Nag 63 (65, 66) : ILR (1942) 
Nag 248 (Judgment-debtor partner entitled only to 
share of profits over-drawing his account — Other part- 
ners are entitled to priority over the judgment-creditor 
of over-drawing partner — Receiver can insist that 
nothing should be paid to the judgment-debtor for any 
private or personal purpose. 

[3] Applications under O. 21, R. 49— Objection by 
garnishee that judgment-debtor is not his partner and 
no money is due to him— Objection not decided — 
Appointment of receiver is irregular. (Vol 27) 1940 All 
250 (250.) 

3. Decree against individual partner. — [1] As- 
signee of one partner cannot sue other partners for 
accounts — Assignee obtaining decree against one of 
other partners and receiver appointed for share of 
judgment-debtor partner — Even such receiver cannot 
sue other partners for accounts but has only to receive 
profits of (udgment-debtor partner. (Vol 19) 1932 Pat 
15 (18, 19) : 10 Pat 792 (DB.) 

4. Sub-rule (4) — Notice, — [1] An order passed 
under sub-rule (2) without any notice asiequired by 
this rule is irregular and can be set aside in revision. 
(Vol 27) 1940 All 260 (260, 251.) 

140 A. M, 
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Execution of decree 50. (i) Where a decree has been passed againsfe a firm, execution 

against firm. granted— 

{a) against any property of the partnership ; 

(&) against any person who has appeared in his own name under rule 6 or rule 7 of 
Order XXX or who has admitted on the pleadings that he is, or who has 
been adjudged to be, a partner ; 

ic) against any person who has been individually served as a partner with a summons 
and has failed to appear : 

Provided that nothing in this sub-rule shall be deemed to limit or otherwise affect the 
provisions of section 247 of the Indian Contract Act, 1872. 

(2) Where the decree-holder claims to be entitled to cause the decree to be executed against 
any person other than such a person as is referred to in sub-rule (l), clauses (Z>) and (c), as being a 
partner in the firm, he may apply to the Court which passed the decree for leave, and where the 
liability is not disputed, such Court may grant such leave, or, where such liability is disputed, may 


ORDER 21, RULE 50. 

Synopsis. 

1. Scope of the rule. 

2. Where a decree has been passed against a 

firm. 

3. Award. 

3a. Against partnership property. 

4. Against any person who has appeared. 

5. Sub-rule (2). 

6. Determination of liability under Sub-rule (2) 

operates as a decree. 

7. Sub-rule (4). 

8. Insolvency of firm. 

1. Scope of the Rule — [1] Order 21, B. 50 should 
he read subject to provisions of 0. 30, (Vol 19) 1932 
Bom 334 (336). (Vol 14) 1927 Bom 581 (592) : 51 
Bom 986 (DB). ® (Proviso to R. 3, O. 30 overrides R. 
50.) 

[See however (Vol 14) 1927 Bom 447 (448) : 
61 Bom 794 (DB). (Order 21, E. 50 is not controlled 
byO. 30, R.2 (3)] 

^ [2] Decree against members of firm requires execu- 
tion against them and not merely against firm. (Vol 
20) 1933 Pesh 63 (65). 

[3] The rule applies only to cases in which members 
of a partnership who have not been impleaded as such 
are sought to be arrested in execution of a decree 
obtained against the firm. (Vol 2)* 1915 Mad 1073 
(1073) (DB). 

[See also (Vol 17) 1930 Lab 243 (244). (Decree 
against firm — Partner sought to be made personally 
liable — B. 60 (2) is intended to apply to such cases.)] 

[4] Decree against firm — Decree-holder can pursue 
any of the three courses regardless of their order. (Vol 
20) 1933 Lah 472 (472). 

[5] Decree against firm is decree against its partners 
individually and can be executed against them— . 
Inclusion of other persons along with some partner in 
execution application does not render it invalid. (Vol 
25) 1938 Cal 316 (317, 318). (DB). 

[6] No order under 0. 21, R. 50, can be passed 
making the s share-holders liable when the decree is 
against a limited liability company and where such an 
order is passed, the order must be deemed to be a nullity 

ignored by th^ Court, (Vol 24) 1^37 Lah 

59 (60)i 


2. Where a decree has been passed against a 
firm. — [1] The word ‘firm* is used in R. 50 of 0. 21, 
in the same sense as that in which it is used in O. 30, 
because the rule applies only to decrees passed in suits 
instituted under O. 30. That being so, 0. 21, R. 60, 
applies only to a decree passed against a contractual 
firm and not to a decree passed against a joint family 
business and a decree against a joint family business 
which is not a contractual firm cannot be executed with 
the aid of O. 21, R. 50. (Vol 29) 1942 Cal 613 (615) : 
ILR (1942) 1 Cal 161. (Award against such business 
is equally incapable of execution under 0. 21, R. 50.) 
*(Vol 28) 1941 Pat 596 (598) : 20 Pat 755 (DB). 

[See however (Vol 27) 1940 Pat 149 (151) (DB). 
(Order 21. R. 50 applies even to a Joint Hindu Family 
firm consisting of father and son. (Vol 17) 1930 
Pat 205 (207) : (Decree in name of joint family partner- 
ship firm of father and son— Son neitW appearing, 
nor admitting partnership nor served individually. — No 
order under 0. 21, R. 50 (2) — Decree cannot be execut- 
ed against property in hands of son) ]. 

[See also Notes on O. 30, R. 4.] 

3. Award. — [1] If a firm as such is a party to a 
reference and the submission is signed by the firm in 
the firm name, an award may be made against the 
firm in the firm name. (Vol 20) 1933 Bom 433 (434) : 
58 Bom 162 (DB).>i‘ (Vol 18) 1931 Lah 736 (737) (DB), 

[But see * (Vol 14) 1927 Bom 428 (430). (Obiter^ 
It is doubtful whether a firm can be lawfully made a 
party to a reference to arbitration. The term ‘parties’ 
used in the Arbitration Act cannot apply to a firm 
apart from its partners.] 

[2] Order is applicable to tl^e execution of an award 
filed in Court. (1935) 62 Cat 83^ (835). (Vol 14) 
1927 Bom 428 (430). * (Vol 11) 1924^Cal 117 (118) ^ 
(Voi 23) 1936 Sind 2H (211) : 30 Sind LB 6 (DB). * 
(Vol 18) 1931 Sind 82 (84) : 25 Sind LB 460. * 
(Vol 16) 1929 Sind 28 (29) : 23 Sind LR 422 (DB). * 
(Vol 12) 1925 Sind 293 (294) : 19 Sind LR 1. 

[See also'J(Vol 29) 1942 Cal 613 (615) : ILB (1942) 

I Cal 161. (Award against joint family business cannot 
be executed under 0. 21, B. 60, because this rule 
applies to contractual firms only.)] 

[3] Where an award against a firm is filed, execu- 
tion cannot proceed against an individual partner 
under the provisions of 0. 21, R. 60 (1) (c) which only 
applies in the case of a decree passed against a firm 
in a suit. It is necessary under 0. 21, R. 50 (2) either 
for the Court filing the award or for the Court to 
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order that the liability of such person be tried and determined in any manner in which any issue 
in a suit may be tried and determined. 

(3) Where the liability of any person has been tried and determined under sub-rule (2), the 
order made thereon shall have the same force and be subject to the same conditions as to appeal or 
otherwise as if it were a decree, 

(4) Save as against any property of the partnership, a decree against a firm shall not 
release, render liable or otherwise affect any partner therein unless he has been served with a 
summons to appear and answer. 

[C/. R. S. C., O. 48A, R. 8.] 

PROVINCIAL AMENDMENT. 

Patna 

In sub-r. (2) add the words “ or to the Court to which it is sent for execution ** after the words " passed the 
decree ’* and before the words “for leave.” 


O, 21, R. 50 (contd,) 

which the decree is transferred for execution to 
decide, whether the person is liable to be pro- 
ceeded against in execution as an individual partner. 
(Vol 18) 1931 Lah 736 (738) : 13 Lah 327 (DB) * (Vol 
16) 1929 Lah 228 (229. 230). 

[4] The question whether any or all persons served 
with notices of award or of its filing in court are 
partners in tbe firm can only be litigated when an 
application under O. 21, B. 50 is made against persons 
alleged to be partners and cannot be gone into in 
proceedings for $ling the award. (Vol 23) 1936 Sind 
121 (123) : 29 Sind LB 292. ^ (Vol 19) 1932 Bom 
376 (377). It should be decided in execution proceed- 
ings or by separate suit. 

[5] An award obtained against a firm cannot be 
executed against a party who is alleged to have been 
a partner in the firm but who was not served either 
with the notice of arbitration or of filing of the award. 
(Vol 14) 1927 Bom 428 (430.) 

[6] Sub-rule (2) of B. 50 of 0. 21, deals with a case 
where a person denies that he is a partner of the firm 
against which the decree has been passed. It does not 
contemplate a dispute relating to the question whether 
tbe award is against a firm at all. (Vol 29) 1942 Cal 
613 (616) : ILB (1942) 1 Cal 161. 

3. (a) Against partnership property. — [1] Firm 
dissolved before decree-Firm’s property can be proceed- 
ed against. (Vol 11) 1924 Bom 366 (367, 368) (DB). 

[2] Under Eng. Law, in a judgment against a firm, 
execution may issue against any property of the firm 
only so far as partners not served and who have not 
appeared are concerned. (1913) 36 Mad 414 417) 
(DB). 

[3] Sous of a deceased partner are liable for debts to 
tbe extent of father’s assets. (Vol 14) 1927 Sind 247 
(248). 

[4] Suit against firm — Person known to be dead 
subsequently discovered to be partner — Execution can- 
not be issued against legal representative in respect of 
personal assets. (Vol 16) 1929 Mad 733 (737) : 52 Mad 
885 (PB). 

4. Against any person who hafe appeared. — [1] 
Where one of the partners refused to accept a summons 
which was therefore af6xed to the outer door of the 
place of business and tbe partner did not appear in 
execution proceedings : Held^ that he was served 
individually^as a partner and as such execution could 
proceed against him under 0. 21, B. 50 (1) (c). (Vol 2) 
1916 Cal 238 (242) (DB). 


[2] Summons served on authorized agent of part- 
ners^ is individual service on partners and the decree so 
obtained can be executed against tbe partners person- 
ally. (Vol 15) 1928 Lah 528 (529). 

^ [3] Served partners cannot subsequently contest their 
liability as partners, — They do not come under O. 21, 
B. 50 (2). (Vol 29) 1942 Sind 97 (98) : ILB (1942) 
Kar 218. (DB). ^ (Vol 13) 1926 Sind 51 (52). 

[4] Words “ or who has been adjudged to be part- 
ner ” provide for a case where the only person served 
on behalf of the firm denies that he is a partner and 
the plaintiff asks for an issue being raised for purpose 
of holding whether the service on him is good service 
on the firm or not. In such proceedings, if a person is 
adjudicated as a partner and no decree is then passed 
against the firm, no further leave under O. 21, B. 60 to 
execute the decree against him is necessary. (Vol 19) 
1932 Sind 199 (201) : 26 Sind LB 228. 

[5] The term ‘ partner ’ within the meaning of the 
second part of 0. 21, R. 50, includes ‘legal representa- 
tive,* and it is open to the plaintiff to raise and have 
decided in execution proceedings against the firm the 
liability of tbe legal representative of a deceased partner. 
(Vol 23) 1936 Sind 211 (212) ; 30 Sind LE 6 (DB). 

[6] Suit against firm— One of parties pleading his 
non-liability and decision on issue raised on such plea 
— He cannot plead subsequently that such adjudication 
can be made only after judgment is passed. (Vol 22) 
1935 Lah 620 (521) (DB). 

[7] Decree against firm and some partners men- 
tioned specifically — Liability of other partners is not 
excluded but action must be taken under B. 50. (Vol 
12) 1925 Sind 317 (318) : 18 Sind LR 146 (DB). 

[Sec also (Vol 26) 1938 Cal 316 (317, 318). (Execu- 
tion cannot proceed against those who are stated to be 
the remaining partners of the firm in the petition for 
execution and who do not come under 0. 21, B. 50. 
without the leave of the court which passed tbe decree, 
though their mere inclusion will not invalidate execu- 
tion petition) ] 

[8] It is not contemplated by 0. 30, while 0. 21, 
B. 50 provides a definite procedure, whereby the issue 
can be determined before any execution can go against 
the person who has entered appearance under protest . 
(Vol 14) 1927 Cal 758 (760) ; 54 Cal 1057, 

5. Sub-rule (2).— [1] Sub. B. 2, B. 60, is only appli- 
cable in absence of conditions in sub-r. 1. (Vol 2) 
1915 Cal 938 (242) (DB). 

[2] A point of difference between an order under 
O. 21, B. 50 (2) aud an orde^r under S* 47 is that 
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0. 21, R. 50 (oontd.) 

order under S. 47 may be passed by the Court execut- 
ing the decree, whereas an order under 0. 21, E. SO (2) 
may be passed only by the Court which passed the 
decree. (Vol 26) 1939' Sind 161 (164) : ILE (1939) 
Kar 589 (FB). 

[3] The words “Where the liability is not disputed” 
in 0. 21, E. 50 (2), mean and can only mean liability 
as a partner in the firm, and that is the only question 
which can be determined in proceedings taken under 
the sub-rule. (Yol 21) 1934 Smd 185 (136). 

[4] Notice not issued individually to partners. Their 
liability as partners must be proved. (Vol 20) 1933 
Lah 591 (591). (Presumption arising under Contract 
Act, S. 264, does not avail creditor if he is customer 
after dissolution). 

[5] Executing Court can try question under E. 50 
(2). (Vol 16) 1929 Lah 228 (230) * (Vol 19) 1932 Bom 
516 (518) (DB). (Opportunity must be given to a part- 
ner who has not been served to dispute his liability.) 

[6] Per B. J. Wadia, J — The language of E. 50, 
&ub-r, (2t, is sufficiently wide to permit a person desiring 
to dispute his liability as a partner to do so, not only 
on the ground that he was not a partner, but on other 
grounds as well. All appropriate issues can be tried by 
the Court, that is, all proper defences, or defences 
“ appropriate ” to the issue of the liability as partner 
and appropriate also to the procedure under 0. 21, 
E. 50 sub-r. (2). (Vol 27) 1940 Bom 330 (332) : ILE 
(1940) Bom 662 (Per Wadia J.) ^ (Vol 28) 1941 Smd 
8 (9) : ILE (1941) Kar 69 (DB). (0. 2l, E. 50 does not 
exclude enquiry as to whether a party to suit is liable 
as partner because he held himself out as sucB—O 21, 
B. 60 is not limited to finding of fact whether parti- 
cular person is or is not partner). 

[7] In inquiry under E. 50 (2) person can admit that 
he is partner — But he cannot dispute decree. (Vol 21) 
1934 Sind 135 (135, 136). 

[8] Ex-parte decree against firm. mentioning also 
individuals constituting it— Execution— Objection by 
partners A and B that they were not personally liable 

A and B proceeding under 0 9, B. 13 to set aside 

ex-parte decree — Proceeding dismissed on decree holder 
contending that deciee was against firm— Decree- 
holders held could not subsequently contend that 
decree was against individuals. (Vol 23) 1936 Pat 
496 (49T) (DB). 

[9] Suit against firm decreed — Property attached in 
execution— Objection by person not party to decree 
that property is his own allowed— No suit under E. 63 
filed by decree- holder — Application of decree-holder for 
leave to execute against such objector on the ground 
that he is in charge of firm allowed — Decree-holder can 
execute deen e against same property and prior order 
under E. 58 is no bar. (Vol 22) 1935 Pat 409 (411): 
14 Pat 857. 

[10] Application for leave to execute decree is not 
barred so long as decree is alive. (Vol 22) 1935 Sind 12 
(18) : 29 Sind LE 236. 

[11] Application under O. 21, B. 50 (2) is applica- 
tion in execution of decree. (Vol 26) 1939 Smd 161 
(162) : ILE (1939) Kar 589 (FB.) ^ (Vol 23) 1936 
Sind 138 (139) : 30 Sind LE 88 (DB). (Time-limit 
for it is same as for execution.) (Vol 17) 1930 Sind 138: 
24 Sind LE 451 dissented from). 

[But see ® (Vol 27) 1940 Pat 596 (598): 19 Pat 909. 
(The proceeding for obtaining leave under 0. 21, E. 50 
"is not an application for extJcution, no'r does, thfe leave 


granted amount to any order for execution. But an 
order for the arrest of the judgment-debtor amounts to 
a determination that the decree was capable of execu- 
tion and would prima facie operate as revivor. •© 
(Vol 17) 1930 Sind 180 (181) : 24 Sind LE 132. 
(Though application for leave is not an execution ap- 
plication falling under art. 182, Limitation Act, it falls 
under art. 181 and must be filed within three years of 
the decree). 

[12] An application under O. 21, E. 50 (2), for leave 
is merely an ancillary appl’cation in an application 
for execution and is governed by Art. 182 of the Limit- 
ation Act, and not by Art. 181. The fact that the 
application is not framed as one for execution but as 
one for determining the liability of the partners who 
were not served in the suit does not make any difier- 
ecce. (Vol 22) 1935 Mad 926. 

[13] Sub-rule (2) of r. 50, 0. 21 does not contem- 
plate a separate application for leave prior to the pre- 
sentation of the execution petition itself. It is 
permissible to make one application combining both 
the prayers. (Vol 32) 1945 Cal 303 (304) (DB). ^ 
(Vol 18) 1931 Lah 736 (738) : 13 Lah 327 (DB). 
(Application for execution implies application for leave 
to execute decree against partner). 

[14] The following different views are held on the 
question whether the court to which a decree is trans- 
ferred for execution -can grant leave under sub rule (2) 
of E. 60 :— 

[a] Court to which decree is transmitted for 
execution has no jurisd’ction to entertain a petition 
under r. 60 (2). The proper Court is the Court which 
passed the decree. (Vol 32) 1945 Cal 303 (304) (DB) 
* (Vol 29) 1942 Mad 501 (502) : ILE (1942) Mad 688 
^ (Vol 19) 1932 Pat 323 (324) : 11 Pat 680 (DB) 
(The words ‘ the court which passed the decree * 
refer to the original Court which actually passed the 
decree and not the court executing it). ^ (Vol 24) 1937 
Pesh 96 (97). * (Vol 26) 1939 Sind 161 (164) : ILE 
(1939) Kar 589 (FB). (Vol 23) 1936 Sind 138 (ISS)]: 
30 Sind LE 88 (DB). f (Vol 23) 1936 Smd 11 (12) : 
30 Sind LE 290 ^ (Vol 18) 1931 Sind 82 (83) : 25 Sind 
LR 460. 

[b] Notwithstanding the wording of 0. 21, E. 50 (2) 
the Court to which a decree is sent for execution, has 
power to decide, whether a particular person, against 
whom it is desired to proceed, is a partner or not. 
(Vol 18) 1931 Lah 736 (738) : 13 Lah 327 (DB). * 
(Vol 18) 1931 Lah 607 (508) ® (Vol 8} 1921 All 199 
(200) : 43 All 394. 

[c] The court passing the decree does not cease to 
have jurisdiction to grant leave to the decree-holder 
under O. 21, E. 60 (2), merely because it has transferr- 
ed the execution of the decree to another court. (Vol 
24) 1937 All 758 (769) : ILE (1937) All 946 (DB). 

6. Determination of liability under sub-rule (2) 
operates as a decree. — [1] An order granting leave 
to execute a decree against any person on the ground 
that he is a partner, made under 0. 21, R. 50, sub- 
Cls. (2) and (3) is not a decree. (Vol 16) 1929 Bom 386 
(387,-388) : 53 Bom 839. 

[2] Ex parte order granting leave to apply for 
execution does not have the force of decree, (Vol 16) 
1929 All 390 (391, 392) (DB). 

[But see © (Vol 22) 1935 Pat 409 (411) : 14 Pat 857. 
[Obiter— It a party is given an opportunity to dispute 
his liabil ty and dojes not come forward to dispute it, 
an order passed against him in such circumstancfs 
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51 . Where the property is a negotiable instrument not deposited in a Court, nor in the 
Attachment of nego- custody of a public officer, the attachment shall be made by actual seizure, 
tiable instruments. and the instrument shall be brought into Court and held subject to further 
orders of the Court. 

[1882-S. 270 ; 1877-S. 270 ; 1859-S. 238,] 

62 . Where the property to be attached is in the custody of any Court or public officer, the 
Attachment of property attachment shall be made by a notice to such Court or officer, requesting 
in custody of Court or that such property, and any interest or dividend becoming payable 
public officer. thereon, may be held subject to the further orders of the Court from 

which the notice is issued ; 

Provided that, where such property is in the custody of a Court, any question of title or 
priority arising between the de(3ree-holder and any other person, not being the judgment-debtor, 
claiming to be interested in such property by virtue of any assignment, attachment or otherwise,* 
shall be determined by such Court. 

[1882-S. 272 , 1877-S. 273 ; 1859-8.- 237. C/. R. S. C., 0. 46, R. 12. See S. 73]. 


PROVINCIAL AMENDMENT. 

Madras 

Add the following as proviso (ii) and re-numher the existing proviso as (i) : 

“ (ii) Provided further that, where the Court whose attachment is determined to be prior, receives or 
realizes such property, the receipt or realization shall be deemed to be on behalf of all the Courts in which there 
have been attachments of such property in execution of money decrees prior to the receipt of such assets. 

Explanation . — Priority of attachment in the case of attachment of property in the custody of Court 
shall be determined on the same principles as in the case of attachment of property not in the custody of Court,” 

[P. Dis. No. 445 of 1935." ’ 


0. 21, R. 50 (contd.) 

should on principle haVe the same force as an order 
passed against him after the question of his liability has 
been tried and determined against him. 

[3] The words “ conditions as to appeal or other- 
wise as if it were a decree ” in O. 21. B. 50 (3), mean 

the conditions whether as to appeal or in other res- 
pects as if it were a decree **. They include conditions 
imposed by orders or rules outside the Code. (Vol 20) 
1933 Cal 546 (547) ; 60 Cal 530. 

[4] Appeal from order under 0. 21. E. 50 (2) and 
(3) is chargeable with ad valorem court-fee under Art. 

1, Seh 1, and not under Art. 11 Sch 2, Court-fees Act. 

(Vol 26) 1939 Sind 161 (161, 163) ; ILE (1939) Kar 
589 (Vol 21) (1934) Lah 958 (959. 960) : 15 Lah 

893 (DB). (Art 11 or Art. 17, Sch 2 does not apply) ^ 
(Vol 17) 1930 Lah 825 (827) * (Vol 17) 1930 Sind 256 
(256) : 25 Sind LR 25 (DB). 

[5] Deputy Registrar of High Court empowered to 
grant leave under B. 50 cannot determine liability of 
a contesting party. (Vol 12) 1925 Rang 317 (318) (DB). 

7. Sub-rule (4). [1] Execution against individual 

partner — Notice must be served before proceeding. 
(Vol 13) 1926 Cal 271 (274) : 53 Cal 214 (DB). 

[2] Construction of — Decree against firm — Legal 
representatives of a deceased partner not summoned — 
Leave can be given to execute decree against legal 
representatives. (Vol 10) 1923 Bom 66 (67) (DB). 

8. Insolvency of firm. — [1] Where a decree has 
been passed against a firm but all the members have 
been served individually, the decree can be executed 
against them personally though the firm has been 
declared insolvent and though there has been no appli- 
cation under 0. 21, R. 50. (Vol 12) 1925 Lah 379 (379). 

ORDER 21, RULE 51— Note 1. 

[1] An attachment of a negotiable instrument, 
whether in the possession of the judgment-debtor or 
not, should be by actual seizure, as third party becoming 


possessed of it is likely to be prejudiced by a mere 
prohibitory order of which he may know nothing. 
(Vol 10) 1923 Mad 317 (318, 319) ; 46 Mad 415. 

[2] A prohibitory order is sufficient attachment as 
against the debtor. (Vol 15) 1928 Mad 940 (942) (DB). 

[3] Cheque in judgment-debtor favour on bank — 
Proper procedure is actual seizure of cheque and not 
prohibitory order under 0. 21. r. 62 directing bank’s 
manager to withhold payment. (Vol 29) 1942 Rang 59 
(60) : 1941 Rang LR 759. 

ORDER 21, RULE 52. 

Synopsis. 

1. Scope of the Rule. 

2. Property in the custody of the court or public 

officer. 

3. Property in the hands of Receiver and Official 

Assignee. 

4. Determination of questions of title and 

priority. 

5. Appeal and Revision. 

1. Scope of the Rule— [1] Older 21, r. 52, deals 
not only with money deposited in Court in pursuance 
of a decree but also with money which comes into the 
hands of an officer of the Court in various ways. 
(Vol 22) 1935 Sind 214 (215) : 29 Sind LR 251. 

[2] Sale proceeds deposited in Court during con- 
firmation of sale — Judgment-debtor not objecting fo 
confirmation— Surplus amount payable to judgment- 
debtor is attachable under 0. 21, R. 62. (Vol 24) 1937 
Nag 391 (393) : ILR (1938) Nag 402. 

[3] The circumstance that one decree-holder has 
attached certain properties of the judgment-debtor is by 
itself not a ground for preventing another decree-holder 
of the same judgment-debor from attaching the same 
property under 0, 21, R. 52, (Vol 17) 1930 Mad 4 (11). 

[4] Money deposited in court to satisfy A’s decree-B, 
attaching the money before judgment and gettinjg 
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O. 21, B. 52 {contd) 

decree and must apply for execution of his decree and 
transfer of money in his own suit. He cannot apply 
to court holding the money for payment. (Vol 13) 1926 
Mad 1104 (1105). 

[6] Attachment under R. 5 2 is to be effected by 
issuing a notice to the custody court to hold the pro- 
perty subject to the orders of the Court issuing notice. 
(Vol 3) 1916 Cal 570 (572, 573, 574) (DB). (R. 52 is 
applicable even when property is in custody of same 
court executing the decree. 5*1 1911) 11 Ind Cas 859 (859) 
(Burmah An attachment of property in the custody 
of another Court not having been made by notice to 
that Court is irregular). 

[6] Attachment before judgment in force — Another 
decree-holder putting to sale property in execution of 
his decree and purchasing it, failing to give notice 
according to 0. 21. R. 52 to Court previously attaching 
property before judgment-Property again sold in execu- 
tion of decree, in which it was attached before judg- 
ment-Decree-holder previously purchasing property is 
not entitled to damages from decree-holder in sub- 
sequent decree. (Vol 23) 1936 Cal 112 (113, 114). 

[7] The expression * further orders of the Court’ in 
O, 21. r. 52 Civil P. C., is wide enough to cover any 
order that the Court may make. (Vol 22) 1935 Pat 
201 (204). 

[8] Money in the hands of a Court in another 
District cannot be attached— HecJree must be transferred 
to that court. (Vol 1) 1914 Upp Bur 15 (16). 

[9] 0 mortgaging his properties to A and then to 
B — A suing on his mortgage without joining B and 
properties sold — Surplus proceeds deposited in Court — 
B attaching the deposit before the judgment in his suit, 
but no note made in deposit register — A obtaining 
another decree for unsecured debts and deposit paid to 
him towards the deoree-Deposit was held to have been 
properly attached by B and his rights, as puisne mort- 
gagee not affected. (Vol 15) 1928 Lah 593 (594, 595). 

[10] Applies even when the property is immovable 
property. The words “ interest or dividend becoming 
payable thereon ” are not placed to limit the general 
meaning of the word property ”, (Vol 29) 1942 Bom 
53 (55). 

2. Property in the custody of the Court or 
public officer. [1] The rule permits of attachment of 
property in the hands of an Official Trustee. (1889) 12 
Mad 260 (262) 

[2] Letters addressed to the judgment-debtor con- 
taining currency notes, in the custody of the post-master 
attached under O. 21 R. 52 — A day before the attach- 
ment took place senders of letters requested the post- 
master to have the letters returned — Held that the 
letters were held in trust on behalf of the addressee and 
further they were liable to be attached. (1890) 13 Mad 
242 (247). 

[3] Railway Provident Eiind money paid into Post 
Office for being sent to the railway servant by money 
order — Money attached in course of transmission — 
Held Post office was acting as agent of railway servant 
judgment-debtor and not of the railway company. 
( Vol 3) 1916 All 336 (336, 337). 

[4] Garnishee order — Attachment of revenue payable 
in future is on same footing as interest or dividend and 
is -attachable. (Vol 2) 1916 Bom 313 (314) : 39 Bom 80. 

[6] Attaehrnent of property — Property handed over 
to Amin — Amin handing over property to supratdar : 


Held that the supratdar does not become a public 
officer within the meaning of 0. 21, r, 52. (Vol 21) 1934 
All 357 (358) (DB). 

[6] Money of person liable to pay land revenue 
attached by Court — Collector should obtain such order 
as can legally be made in Government’s favour — He 
cannot distrain amount. (Vol 30) 1943 Sind 30 (31, 32): 
ILR (1942) Ear 473. 

[7] The words “ in the custody of the court ” imply 
actual custody. (Vol 20) 1933 Mad 342 (343, 344). ® 
(Vol 4) 1917 Cal 13 (15) : 44 Cal 1072. 

[8] The rule does not allow an anticipatory attach- 
ment of money expected to reach the hands of a court 
or a public officer and is restricted to moneys actually 
in its or his hands. (1911) 14 Cal L Jour 127 (133). © 
(1898) 22 Bom 39 (41) (DB). (Vol 2) 1915 Mad 236 
(236). Attachment before money paid in Court is 
invalid). 

3. Property in the hands of Receiver and Official 
Assignee. [1] Money with the receiver is supposed 
to be in Court’s custody. The Court having such 
custody only can decide questions relating to such 
money. No other Court has jurisdiction to do it. (Vol 
3) 1916 Pat 321 (322) : 1 Pat L Jour 449. * (1930) 32 
Bom LR 1315 (1317) (DB). Receiver appointed in 
administration suit. 

[2] Leave of the Court is necessary before attach- 

ment can issue against property in the hands of a 
Receiver appointed by the Court. (Vol 18) 1931 Pat 
204 (204) (DB). ^ (Vol 29) 1942 Bom 53 (53). (E. 52 
does not deal with the leave necessary to be obtained 
for proceeding under 0. 21, r. 62) (1894) 21 Cal 85 

(92). (Attorneys holding a lien for costs cannot attach 
money in the hands of the Receiver, without the 
previous permission of the Court.) 

[But see (Vol 21) 1934 Bang 174 (176) (DB). Pro- 
perty in hands of receiver can be attached without 
permission of Court.] 

[3] Merely asking permission to attach money in 
receiver’s hands will not effect attachment. (Vol 23) 
1936 Rang 83 (84) (DB). 

[4] Appointment of receiver by Court of rents and 
profits — R. 52 has no application. (Vol 20) 1933 Cal 
417 (418) : 60 Cal 345 (DB). 

[5] After passing preliminary decree in partnership 
suit and appointment of receiver therein, it is com- 
petent to High Court on original side to make charg- 
ing order at the instance of creditors of partnership 
firm — Effect of such order is to constitute judgment- 
creditor secured creditor, having priority over unsecured 
creditors. (Vol 17) 1930 Bom 451 (454) : 54 Bom 667, 

(Vol 14) 1927 Bom 394 and 405 overruled). 

[6] Receiver appointed in suit for administration Of 
the estate of a deceased but no decree passed — Receiver 
ought not to be directed to pay judgment-creditor who 
has obtained attachment under 0. 21, R. 52. (1930) 32 
Bom LR 1315 (1318). * (Vol 14) 1927 Bom 657 (659). 

[7] Appointment of receiver by consent of parties in 
suit by A against B— It was held that the other credi- 
tors ot B could attach in hands of receiver only the 
amount which was in excess of the amount due to A 
(Vol 23) 1936 Bang 83 (84) (DB). 

[8] Moneys in the hands of the Official Assignee 
which are payable to the judgment-debtors as creffitors 
of the insolvent by way of dividend declared by the 
Official Assignee, are attachable under 0. 21 B. 62. 
(Vol 12) 1925 Bom 344 (344) ; 49 Bom 638. 
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53. (l) Where the property to be attached is a decree, either for the payment of money 
Attachment of or for sale in enforcement of a mortgage or charge, the attachment shall 
decrees. be made, — 

(a) if the decrees were passed by the same Court, then by order of such Court, and 

(b) if the decree sought to be attached was passed by another Court, then by the issue 

to such other Court of a notice by the Court which passed the decree sought to be 
executed, requesting such other Court to stay the execution of its decree unless 
and until““ 

ii) the Court which passed the decree sought to be executed cancels the 
notice, or 

(ii) the holder of the decree sought to be executed or his judgment- debtor 
applies to the Court receiving such notice to execute its own decree. 


0.21,R. 52 (contd.) 

[See also (Vol 24) 1937 Rang 538 (539) (DB.) 
(Attachment of property in custody of Court — Dividend 
in Official Assignee’s hands to which judgment-debtor 
is entitled not declared before particular date-Creditors 
of such judgment- debtor are not entitled to anything 
prior to that date). 

4 . Determination of questions of title and prio- 
rity. [1] The property already under attachment of 
Small Cause decree attached by High Court under Rule 
52— -Question of priority arising — Held that Small 
Cause Court was the only Court to decide the question 
of priority between claimants to property and the plain- 
tiffs. (1895) 19 Bom 710 (713). 

[2] Disputes relating to money in hands of receiver 
can be decided by Court in whose custody money is. 
(Vol 3) 1916 Pat 321 (322) : 1 Pat L Jour 449 (DB). 

[3] The Court of Deputy Collector is a Court of 
justice and has a right to determine the question of 
priority of claim to surplus moneys in its custody. 
(1868) 10 Suth W.R. 43 (43) (DB). 

[4] Proviso — Scope — Disputes about title or priority 
— Determination need not be in same suit in which pro- 
perty was placed in custody of Court. (Vol 26) 1939 
Mad 210 (213) : ILB (1939) Mad 1004 (DB). 

[5] It has been held in the under-mentioned case 
that where a fund in another Court to the credit of the 
judgment-debtor is attached by a decree-holder, he is 
entitled to be paid out in prioiity to subsequent 
creditors attaching the fund later on. Immediately on 
the attachment, the money becomes payable. (Vol 6) 
1919 Mad 66 (68) ; 42 Mad 692 (DB). 

[6] Money in custody court is not assets in attaching 
court unless such money is ordered to be credited to the 
attaching court. (Vol 20) 1933 Mad 342 (344). 

[7] The under-mentioned case holds that 0. 21, R. 52 
does not give title to attaching creditor. (Voi 4) 1917 
Cal 13 (16) : 44 Cal 1072 (DB). 

* [See however * (1881) 7 Cal 553 (555, 556) (DB).] 

^ [8] Custody Court has no power to make rateable 
distribution unless it happens to be the attaching Court 
as well. (Vol 20) 1933 Cal 814 (814, 815) (DB). (Vol 4) 
1917 Cal. 13 : 44 Cal 1072 distinguished as a case where 
the attaching and the custody cour s were the same). 

[9] Propet ty in custody of Court — Attachment takes 
effect from the date when the precept is received by 
Court holding property. (Vol 22) 1935 Lah 914 (915). 

[10] Where a fund in the Court is attached by 
another Court in execution of a decree, it is the duty of 
the former Court to hold the fund subject to the direc- 
tions of the executing Court and to transfer it to that 

fund soon siS it is transferred to the 


execution Court becomes “ assets held ” by that Court 
within S. 78 of the C. P. Code. (Vol 8) 1921 Mad 218 
(221, 222, 223) : 44 Mad 100 (FB). 

[11] An order passed under 0. 21, R. 52 is not an 
administrative order but a judicial one and is binding 
upon the parties concerned. (Vol 12) 1925 Oal 354 (855). 

[12] The enquiry under the proviso is of the same 
nature as an investigation of claim proceedings. (189 2j 
19 Cal 286 (288). 

[13] Proviso does not bar regular suit. (Vol 26) 1939 
Cal 413 (414) (DB). 

[14J R. 52 does not override S. 47. (Vol 14) 1927 All 
574 (575) (DB). 

[15] Proviso to 0. 21, B. 52, does not contemplate 
determination ol a dispute between a decree holder and 
judgment- debtor regarding the eligibility of the attach- 
ment. The question falls under S. 47 . (1936) 19 Nag L 
Jour 287 (290). 

[16] Where a decree- holder attaches moneys deposit- 
ed in Court in pursuance of an attachment before judg- 
ment taken out by another suitor, the former is entitled 
to be paid the entire amount of his decree out of the 
fund. (Vol 2) 1915 All 275 (276) : 37 All 575 (DB). 

5. Appeal and Revision. [1] Where the holder 
of a decree passed by a Munsif’s Court attached in 
execution thereof a sum of mony realised in execution 
of a decree passed by the Sub-Court in favour of the 
judgment-de‘'tor and obtained an order from the Sub- 
Court for payment of the money, an appeal against the 
order lay to the Dt. Oouit and not to the High Court. 
(Vol 5) 1918 Mad 921 (921). 

[2] Custody Court deciding that certain person is not 
entitled to any priority — No revision lies on the mere 
ground that the decision is erroneous on a question of 
law, when the custody Court had jurisdiction to decide 
the question either rightly or wrongly. (Vol 23) 1936 
Lah 521 (623). 

ORDER 21, RULE 53. 

Synopsis. 

1. Scope of the Rule, 

2. Decree for money. 

3. “Decree for sale in enforcement of a mort- 

gage or charge.’* 

4. Other decrees. 

5. Preliminary Decree for accounts, Attacha- 

bility of. 

6. Decrees passed by different Courts. 

7. Effect of attachment. 

8. Stay of execution. 

9. Representative — Sub-rule (3) 

10. Adjustipent of attacb^Jcl Sub-r. (0), 



Co. 21 B, 53] 


[THB CODE OF] CIVIL PBOCEDTTBE, 1908 


1120 


(2) Where a Court makes an order under clauS3 (a) of sub-rule (l), or receives an appli- 
cation under sub-head (n) of clause {h) of the said sub-rule, it shall, on the application of the 
creditor who has attached the decree or his iudgtnent-debtor, proceed to execute the attached 
decree and apply the net proceeds in satisfaction of the decree sought to be executed, 

(3) The holder of a decree sought to be executed by the attachment of another decree of 
the nature specified in sub-rule (l) shall be deemed to be the representative of the holder of the 
attached decree and to be entitled to execute such attached decree in any manner lawful for 
the holder thereof. 

( 4 ) Where the property to be attached in the execution of a decree is a decree other than a 
decree of the nature referred to in sub-rule (l), the attachment shall be made, by a notice by the 
Court which passed the decree sought to be executed, to the holder of the decree sought to be 
attached, prohibiting him from transferring or charging the same in any way ; and, where such 
decree' has been passed by any other Court, also by sending to such other Court a notice to 
abstain from executing the decree sought to be attached until such notice is cancelled by the Court 
from which it was sent. 

( 5 ) The holder of a decree attached under this rule shall give the Court executing the decree 
such information and aid as may reasonably be required. 

(6) On the application of the holder of a decree sought to be executed by the attachment 
of another decree, the Court making an order of attachment under this rule shall give notice of 
such order to the judgment-debtor hound by the decree attached ; and no payment or adjustment 
of the attached decree made by the judgment-debtor in contravention of such order after receipt of 
notice thereof, either through the Court or otherwise, shall be recognized by any Court so long as 
the attachment remains in force. 

[1882-S. 273 ; 1877-S 273. See S. 51 (b).] 


O. 21, R. 53 (contd.) 

1 , Scope of the Rule. — [1] Rule 63 lays down the 
procedure to be followed in execution when a money 
decree has been attached. (Vol 11) 1924 Rang 21 (21) : 
1 Rang 360 (DB.)4«(1883) 6 Mad 418 (419) (DB ) (Rule 
53 is inoperative as to the procedure to be adopted 3* 
(Vol 31) 1944 Sind 68 (70) : ILR (1943) Ear 393 (DB.) 

[2] 0, 21, R. 63 cannot be safely interpreted by the 
analogy of other sections of the Code. (1905) 32 Cal 
1104 (1106) (DB.) 

[3] B. 53 (1) (b) applies to attachment of decree 
either before or after judgment. (1912) 22 Mad L. Jour 
394 (395) (DB^ 

[ 4 ] Money decree cannot be sold — R. 53 must be 
followed. (Vol 19) (1932) Pat 349 (350) : 12 Pat 36 
(DB.) 4* (1878—80) 2 All 290 (291) (DB.) ^ (1893) 
20 Cal 111 (113, 114, 115) (DB.) * (1883) 6 Mad 418 
(4.19) (DB.) tji (Vol 11) 1924 Rang 21 (21) : 1 Rang 
360 (DB.) (Money decree is not moveable property.) 

[5] For attachment oC decree to be effective notices 
to judgment-debtor and decree-holder are imperative : 
Mere order communicating fact of attachment to Court 

assing decree is not sufficient. (Vol 26) 1939 Nag 17 

L8.) 

[6] Attachment of decree - Rul^ 53 is exhaustive — 
Rule 46 does not apply. (Vol 31) 1944 Nag 298 (301) : 
ILR (1944) Nag 885. ® (Vol 31) 1944 Sind 68 (70) : 
ILR (1943) Ear 393 (DB.) 

[7] Attachment of ex parte decree in favour of 

judglnent-dehtor — Ex parte decree set aside but decree 
again passed in favour of judgment- debtor after trial 
on merits — Attachment of decree-holder revives as 
soon as fresh decree is passed. (Vol 20) 1933 Rang 
346 (347). ^ 

[8] R. 178, Madras Civil Rules of Practice, is appli- 
cable to decrees other than those falling under O. 21, 
B. 63 (1). (Vol 21) 1934 Mad 692 (694) ; 56 Mad 285. 


2. Decree for money. — [1] A decree for un“ 
ascertained mesne profits is a decree for money. — 
(1892) 2 Mad L. Jour 288 (289, 290) (DB.) * (Vol 5) 
1918 Pat 65 (67) : 4 Pat L. Jour 336 (DB.) (Such 
decree cannot be sold under S. 60 ) 

[2] Deficiency in purchase price to be recovered 
from defaulting purchaser-Certificate certifying the 
same is attachable under R. 53 as money-deofee, (Vol 
13) 1926 All 379 (382.) 

[3] Decree includes Revenue Court decree — Proper 
way to attach such decree is that provided by B. 53. 
(Vol 12) 1925 AH 264 (265). 

[But see *'(1899) 21 All 405 (406, 407) (DB.) (Case 
decided under old Code — No longer good law.)] 

[4] Decree for maintenance is not a money-decree 
and cannot be attached under this rule. (1910) 20 
Mad L. Jour 97 (98) (DB.) 

[5] Rule applies only where right attached is 
expressly settled by deoree-A right to recover mesne 
profits by way of restitution by reason of reversal of 
decree in appeal is not a decree and cannot be attached 
under this rule. (1901) 24 Mad 341 (344, 345) 
(DB.) 

[6] Court in proceeding to attach and execute 
decree which is covered by E. 53, as if it was not so 
covered commits mere irregularity — Sale of such decree 
is not nullity. (Vol 12) 1925 All 264 (265.) 

3. “Decree for sale in enforcement of a mortgage 
or charge.” — [1] Decree attiched one for sale — It 
cannot be sold but must be executed, (Vol 31) 1944 
Nag 298 (301) : ILR (1944) Nag 885. * (Vol 8) 1921 
Bom 127 (127) : 45 Bom 343. 

[See (1911) 34 Mad 442 (444, 449) FB. (0. 21 
E. 63 does not apply where decree-holder does not 
object to his creditor bringing decree for sale.)] 

[But see * (1910) 11 Cal L. Jour 78 (81) (DB.) 
(Case under old Code— No longer good law.)] 
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Allahabad 

(1) In sub-rule (1) (b) and in sub-rule (4), after the words “to such other Court,” add the words “and to any 
other Court to which the decree has been transferred for execution,” 

(2) In sub-rule (6A for the words “after receipt of notice thereof,” read the words “after receipt of notjo , or 
with the knowledge thereof.” 

Calcutta 

(1) In sub-rule (1) (b), after the words “to such other Court,” insert the words “and to any Court which it 

has been transferred for execution” ; also insert therein the words “or Courts” after the words “requ3 such 

other Court.” 

(2) In sub-rule (1} (b) (ii), cancel the words “to execute its own decree” and substitute therefor the words “to 
execute the attached decree with the consent of the said decree-holder expressed in writing or the permission of 
the attaching Court.” 

(3) In sub-rule (4), insert after the words “by sending to such other Court,” the words “and to any Court to 
which it has been transferred for execution.” 

(4) In sub-rule (6), substitute the words “in contravention of the said order with knowledge thereof” for the 
words “in contravention of such order after the receipt of notice thereof.” 

Lahore 

(1} Add the following words to sub-rule (1) (b), after the words “to such other Court” : 

“and to the Court to which it has been transferred for exeouciou” 

(2) In sub-rule (1) (b) (ii), subshtute the words “the attached * for the words “its own” ; and insert the follow- 
ing words between the words "executed or” and “his judgment-debtor” ; 

“with the consent of the said decree-holder expressed in writing or with the permission of the attaching 

Court.” 

(3) In sub-rule (6), substitute the words “with the knowledge,” for the words “after receipt of notice.” 

[7-4-1932.] 

Madras 

(1) In sub-rule (1) (b) (ii) : 

{i) after tbe word “judgment-debtor” and before the word “applies” add the words “if he has obtained 
the consent m writing of the decree-holder or the permission of the attaching Court,” and 

[ii) for the words “its own,” subsUtute the words “the attached.” [13-10-1936.] 

(2) Add the following as sub-rule (1) (c) : 

‘ (o) If the decree sought to be attached has been sent for execution to another Court, the Court which 
passed the decree shall send a copy of the said notice to the former Court, and thereupon the provisions of clause 
(b) shall apply in the same manner as if the former Court had passed the decree and the said notice had been sent 
to it by the Court which issued it.” [11-1-1918.] 


O. 21, R. 53 (oontd,) 

[2j Decree for maintenance charging immoveable 
property attached in execution of other decree — Decree 
cannot be sold — Proper course is to apply for execution 
ot maintenance decree. (Vol 6) 1919 Mad 894 (896 
898) 

[But see (Vol 21) 1934 Nag 83 (84)]. 

[3] Preliminary decree in a mortgage suit is not 
a “decree” as is contemplated in 0. 21, R. 53 (1) and 
the correct procedure is for the court to sell it. 
(Vol 24) 1937 All 652 (653) : ILE (1937) All 823 
(DB ) (Such a decree is attachable property within 
S. 60) ^ (Vol 23) 1936 All 857 (858) (DB.) * (Vol 24) 
1937 Oudh 365 (366) : 13 Luck 2 37 (DB.) * (The 
attaching creditor has no locus stand% as regards the 
execution of final decree that is subsequently passed.) 

[But see (Vol 31) 1944 Nag 298 (301) ; ILB (1944) 
Nag 885. Both preliminary and final decree for sale 
fall within the wording of B. 63 (1) — Creditor attaching 
preliminary decree can apply to make decree final. 

[4] Mortgage decree attached in execution of decree 
for costs and executed only for realising the ooiLts, and 
portion of property sold for the purpose — Sale is irregu- 
lar but not void— Irregularity can be waived. (Vol 8) 
1921 Oal 382 (383) (DB ) 

4. Other decrees. — [1] Decree relating to immovea- 
ble property is not “immoveable property” and should 
be fittaeiied only under Rule 53 an4 not under R. 54. 


(Vol 6) 1919 Nag 19 (20) ; 16 Nag LB 72 © (1911) 8 
All L. Jour 1327 (1328) © (1886) 10 Bom 444 (447) 
(DB.) (Decree for redemption). 

[2] Preliminary decree in partition suit attached — 
Piocedure under R. 53 (4) is to be followed. (Vol 19) 
1932 Cal 80 (82) : 68 Cal 934 (DB.) 

[See also (Vol 24) 1937 Pesh 13 (15, 16) (PB.) 
(Decree for possession by partition — Attachment should 
be under 0. 21, R. 53 — Attachment under 0. 2l, E. 54 
is invaUd.)] 

5. Preliminary decree for accounts, Attachability 
of. — [1] Preliminary decree directing taking of partner- 
ship accounts is one for payment of money. (Vol 16) 
1929 Mad 641 (643) : 52 Mad 563 (PB.) TUruvenhaia- 
charmr contra. © (VoJ 28) 1941 Pat 43 (44) : 19 
Pat 935 (DB.) © (Decree is attachable but not saleable) 
(Vo) 2) 1940 Pat 107 (108, 109) : 18 Pat 688 (DB.) 
(1903) 27 Bom. 556 (560) (DB.) (Decree is attachable). 

[But see (Vol 24) 1937 Oal 4 (6.7) (DB.) (Such 
decree cannot be attached and sold under B. 53.] 

6. Decree passed by different courts. — [1] R. 63 
is applicable where two decrees for money, though not 
passed by same court, are being executed by same court. 
(1378-80) 2 All 290 (291) (DB.) 

[2] Transferee Court executing decree has same 
powers regarding steps contemplated by R. 53 (4) as if 
decree was passed by itself. (Vol 27) 1940 Pat 667 
(659) ; 19 Pat 832, f (19X3) 13 Mad L. Tim 227 (231, 
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Nagpur 

SubstitfUU — 

(1) “to such other Court and to any other Court to which the decree has been transferred for execution’* 
for the words, “to such other Court” occurring in clause (b) of sub-rule (1) and in sub-rule (4), and 

(2) the following as sub-clause (ii) of clause (b) of sub-rule (1) in place of the existing sub-clause 

the holder of the decree sought to be executed or his judgment-debtor with the consent of the said 
decree* holder expressed in writing or with the permission of the attaching Court applies to the 
Court receiving such notice to execute the attached decree.” [29-6-1943]. 

N..W. F. P. 

(1) In sub-rule (1) (b) and in sub-rule (4), after the words “to such other Court,” add the words “or to 
any other Court to which the decree has been transferred for execution.” 

(2) In sub-rule (1) (b) (ii), for the words “its own decree,” substitute the words “the attached decree.” 

(3) In sub-rule (6) for the words “after receipt of notice thereof^” read “after receipt of notice or with the 
knowledge thereof.” 

Oudh 

(1) In sub-rule (1) (b) and in snb-rule (4), after the words “to such other Court,” add the words “and to any 
other Court to which the decree has been transferred for execution,” 

(2) In sub-rule (6), for the words “after receipt of notice thereof,” read the words “after receipt of notice, or 
with the knowledge thereof.” 


O. 21, R. 53 (contd.') 

234.) (Even if there is defect, it does not make the 
order of attachment void but can be waived — Per Sun- 
dara Iyer J.) 

[3] Attachment of money decree is complete when 
notice of attachment is served on the Court which 
passed the decree — Subsequent transfer of the said 
decree is void as against all claims enforceable under 
attachment. (Yol 24) 1937 AU 63 (64.) 

[4] A obtaining mortgage decree against JB on original 
side of Munsif’s Court — G obtaining decree against A 
in small cause suit in same Court — Attachment of A's 
decree in execution of C’s decree — Absence of notice 
under O. 21, R. 53 (1) (b). Attachment is still valid — 
C held entitled to execute attached decree. (Yol 31) 
(1944) Mad 353 (854, 355) : ILB (1944) Mad 690 
(PBO 

7. Effect of attachment. — [l] Attachment of the 
decree has the efiect of staying further execution and 
of debarring the Court from proceeding further until 
that bar has been removed in either of the ways 
specified in the Buie. (1905) 32 Cal 1104 (1106) (DB.) 
* (’12) 1912 Mad WN 176 (177) (DB ) 

[2] Attachment does not render the decree incapa- 
ble of execution nor does it destroy decree-holder’s 
interest in it. (1903) 13 Mad L. Jour 265 (266) « 
(Yol 20) 1983 Oudh 349 (349, 350.) 

[But see (1912) 86 Mad 622 (624) (FB.)— Not good 
law under present Code.] 

[5] Decree-holder of attached decree can apply for 
execution after attachment. (Yol 21) 1934 Gal 140 
(142) (DB.) * (Yol 22) 1935 -Bom 416 (417) * (Yol 21) 
1934 Dah 142 (143) « (Yol 22) 1935 Mad 413 (414) 
(Decree by wife for property against husband — Hus- 
band, getting decree for restitution of conjugal rights — 
Wife’s decree attached — Wife can execute decree even 
during one year of husband’s attachment provided 
proceeds go- in satisfaction of decree against her.) 

[4] Money decree attached — Transfer by holder of 
decree is not prohibited— Transferee gets valid title — 
He is entitled to apply for execution under B. 16, 
O. 21. (Yol 16) 1929 Pat 1 (2, 3) : 7 Pat 726 (DB.) ® 
(Yol 14) 1927 Nag 132 (133) : 23 Nag LB 20. 

rBu4, see (1912) 11 Mad I*. Tim 144 (145) (DB.) 
(Dfisented io (1913) 18 Mad D. Tim 927.)] 


[5] Attachment of decree is not step-in-aid of execu- 
tion of such decree. (Yol 21) 1934 Cal 234 (234, 235} : 
60 Cal 1357 (DB.) 

[6] Attachment of decree- Proceeds paid to one of 
decree-holders before satisfaction of decree of attach- 
ing decree-holder — Court can order refund under S. 161, 
(Yol 21) 1934 Lah 142 (143). 

[7] Judge ordering attachment and falling ill-Notice 
issued in form ordered by Judge and sealed but signed 
by Court reader for Judge — This does not prevent 
attachment from being efiective. (Yol 18) 1931 Bang 
185 (188) : 9 Bang 140 (DB.) 

[8] Attachment before judgment — Decree obtained 
— Judgment-debtor becoming insolvent — Attaching 
cr^itor cannot proceed under 0. 2l. B. 53* (Yol 20) 
1933 Nag 229 (230) : 29 Nag LB 303. 

[9] D obtaining decree against H — / obtaining 
decree against D for larger amount and in execution 
attaching decree obtained by D against H — Subse- 
quent sale by D of bis decree to S — S starting execution 
proceedings — Objection by 7 under S. 47 allowed — 
In appeal S pleading that absence of notice dn D 
prior to his sale rendered attachment ineffective — 
£[eld sub-cls. (6) and (4) could not help S. (Yol 25) 
1938 Cal 401 (401, 402.) 

[10] S in execution of his decree against T attach- 
ing decree obtained by T against J3 — S also attaching 
decree obtained by B against L — Executing Court on 
B’s objection removing attachment — Pending appeal 
by B executing bis decree against L and obtaining 
satisfaction thereof— Subsequently B’s appeal allowed— 
Attachment by S of B*s decree against L could 
not be revived — Remedy of S was against B and 
not L. (Yol 32) 1945 Cal 264 (266, 267) (DB.)i 

8. Stay of execution. — [1] The provision in cl. (b) 

(ii) of sub-rule (1) does not mean that when the hol^c 
of the decree sought to be executed makes an applica- 
tion for execution, the attached decree ceases to be 
attached decree; it only means that a period is provi- 
ded by the Buie up to which a stay of execution is to 
be arranged by the Court to which notice is sent to 
enable the holder of the decree sought to be executed 
to make application for execution of the attached 
decree. (Yol 22) 1935 Lah 194 (196) : 15 Lah 910. 

[2] Decree attached under 0. 21. B. 53 (X) (b) ia 
OapciblQ of fy Court that pas8<^ it belor* 
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Patna 

Substitute the following for snb-rule (1) (b) ; 

**(5) If the decree sought to be attached was passed by another Court then by the issue to such other 
Court (or to the Court to which the decree naay have been transferred for execution) of a notice by 
the Court before which the application has been made requesting such other Court (or the Court to 
which the decree may have been transferred for execution as the case may be) to stay the execution 
of the decree sought to be attached unless and until — 

{%) the Court which has issued the notice shall cancel the same, or 

(ti) the holder of the decree sought to be executed, or his judgment-debtor, with the consent of 
the said decree-holder expressed in writing or the permission of the attaching Court, applies 
to such other Court (or to the Court to which the decree may have been transferred for 
execution) to execute the attached decree.” 


O. 21, B. 53 {contd.) 

conditions (i) or conditions (ii) mentoined in request 
addressed to that Court have been fulfilled — Object of 
request is not to prevent other attaching creditors 
from asking for execution of decree. (Vol 27) 1940 
PC 173 (175, 176) : ILR (1940) Ear (PC) 312 ; ILK 
(1941) Mad 1 : 67 Ind App 350 (PC.) 

9. Representative sub-r. (3). — [1] Once a decree 
has been attached by another decree-holder, the latter 
becomes a representative of the holder of the attached 
decree and is entitled to take out execution in the 
same way as the original holder thereof. (Vol 17) 1930 
All 659 (661) « (Vol 22) 1935 All 125 (125) (He can 
make objection in execution proceedings of the attar^ied 
decree ^ (Vol 8)1921 Cal 580 (582) « (Vol 24) 1937 
Lah 368 (369) « (Vol 6) 1919 Lah 275 (276) : 1919 
Pun Be No. 44. * (Vol 16) 1929 Oudh 413 (414) (DB.) 
(He becomes representative from the date on which 
attachment is ordered and not when he applies for 
attachment. ^ (Vol 15) 1928 Kang 25 (26^ : 5 Bang 
695 (DB.) 

[2] The attaching creditor is entitled to take the 
money out of court and certify payment in the same 
manner as the decree-holder himself. (Vol 27) 1940 
PC 167 (171) ; ILK (1940) 2 Cal 493 : ILB (1940) Kar 
(PC) 321 ; 67 Ind App 36 (PC) « (Vol 17) 1930 AU 
659 (661) (DB.) 

[3] Decree executed by attaching another decree — 
Payments made by judgment-debtor under latter decree 
to satisfy the latter decree satisfy Pro Tanto both 
decrees and interest ceases to run under both decrees. 
(Vol 8) 1921 Cal 580 (681) (DB.) 

[4] Attaching decree-holder cannot make adjustment 
of attached decree and record satisfaction by reason of 
that adjustment. He is representative only for the 
purpose of execution. (Vol 27) 1940 Mad 534 (537) ^ 
(Vol 24) 1937 Cal 468 (472, 473) (DB.) 

[5] Certificate holder under Bengal Public Demands 
Becovery Act attaching decree obtained by his judg- 
ment-debtor — Though representative, he cannot 
adjust attached decree for smaller sum — Such adjust- 
ment is not binding on holder of attached decree. 
(Vol 27) 1940 PC 167 (170) : ILB (1940) 2 Cal 493 : 
ILB (1940) Kar (PC) 321 : 67 Ind App 36 (PC.) 

[6] One attaching decree-holder can apply for execu- 
tion of decree without obtaining consent of other 
attaching creditors. (Vol 27) 1940 PC 173 (176, 176) : 
ILB (1940) Kar (PC) 3l2 : ILB (1941) Mad 1 : 67 Ind 
App 350 (PC.) 

[7] B. 63 refers t6 stage of execution of attached 
decree and not where attachment is refused. (Vol 1) 
1914 Oudh 859 (359) : 17 Oudh Cas 374. 

[8] Decree-holder attaching decree in favour of 
judgment-debtor along with other property-— Decree- 
holder proceeding only against other property — Decree- 
holder filing fresh execution ptDCeedhtgs with'rega'fd to 


attached decree and getting his name substituted as 
decree-holder in place of judgment-debtor — Court dis- 
missing previous execution case in default— After 
attachment of decree subsequent dismissal of case for 
default cannot be an obstacle to prevent decree-holder 
from executing that decree in subsequent execution 
proceeding under O. 21, B. 53. (Vol 26) 1939 Cal 465 
(466, 466.) 

[9] Judgment-debtor depositing money in Court to 
set aside mortgage sale — Attaching creditors of decree- 
holder purchaser by order of Court withdrawing part 
of deposited amount — Decree-holder not consenting — 
Decree- holder can challenge validity of deposit — Deposit 
is not decree and B. 53 does not apply— Sale should not 
be confirmed unless mortgagee decree-holder refunded 
amount withdrawn. (Vol 20) 1933 Cal 39 (41) ; 59 Cal 
1464 (DB.) 

10. Adjustment of attached decree — Sub -rule (6) 
— [l] Notice under sub-rule (6) is not necessary to 
complete attachment — Payment or adjustment made by 
judgment debtor under attached decree before notice 
under sub-r. (6) is valid if made bona fide. (Vol 14) 
1927 Mad 728 (730) : 60 Mad 677 (FB.) * (Vol 8) 1921 
Mad 135 (136) * (Vol 6) 1919 Mad 840 (841) (DB.) 
Adjustment after attachment does not bind attaching 
creditor whether or not notice of attachment is given 
te judgment-debtor. 

[2] “Either through Court or otherwise” refer not to 
receipt of notice but to payment (Vol 21) 1934 Pat 619 
(622) (DB.) * (Vol 6) 1919 Mad 840 (843) (DB.) 

[3] Attaching decree-holder is not bound by com- 
promise between parties to attached decree, if judgmentr 
debtor had notice of attachment. (Vol 20) 1933 All 
82 (84) (DB.) * (Vol 1) 1914 All 284 (285) (DB). 

[4] Decree attached — Adjustment of such decree not 
certified cannot be recognised. (Vol 20) 1983 Bang 239 
(240) : 11 Bang 420 (DB.) 

[5] Attaching creditor, if also judgment-d ^btor in 
attached decree, is prohibited from making payment 
under decree. He can show why decree cannot be 
executed against him. (Vol 24) 1987 AU 63 (64.) 

[6] Adjustment out of Court— Adjustment between 
the judgment-debtor in decree sought to be attached 
and person attaching such decree is not prohibited but 
only that between jud^fment-debtor and decree-holder 
in the decree sought to be attached* (Vol 11) 1924 Pat 
696 (698) (DB.) 

[7] Order ^and attachment valid — Adjustment 
whether prior or subsequent to attachment is immaterial 
(Vol 18) 1931 Bang 185 (188) ; 9 Bang 140 (DB.) 

[8] Appeal from decree compromised resulting in 
dismissal of suit — Compromise is adjustment of decree. 
(Vol 28) 1941 Lah 402 (406): ILB (1942) Lah 603 (DB.) 

[9] 0. 21 B. 53 (b) applies to attachment before 
ju^ment as weU. (Vol 26) 1939 Pat 81 (82, 83) 
(DB.) 
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84. (l) Where the property is immoveable, the attachment shall be made by an order 

Attachment of immove- prohibiting the judgment-debtor from transferring or charging the pro- 
able property. perty in any way, and all persons from taking any benefit from such 

transfer or charge, 

(2) The order shall be proclaimed at some place on or adjacent to such property by beat of 
drum or other customary mode, and a copy of the order shall be affixed on a conspicuous part of 
the property and then upon a conspicuous part of the court-house, and also, where the property is 
land paying revenue to the Government, in the office of the Collector of the district in which the 
land is situate. 

[1882-S. 274 ; 1877-8. 274 ; 1859-Ss. 235, 239, See S. 64 and O. 21, R. 67.] 

PROVINCIAL AMENDMENTS 

Allahabad 

(1) At the end of clause (2) substitute a comma for the full stop and thereafter add the following : 

‘‘and, where the property, whether paying revenue to G-overnmeut or otherwise, is situate within 
Cantonment limits, in the office of the Local Cantonment Board and of the Military Estates Officer concerned.’* 

[27-9-1941.] 

(2) Add the following as sub-rule (3), 

“ (8) The order shall take effect as against purchasers for value in good faith from the date when a copy 
of the order is affixed on the property, and against all other transferees from the judgment-debtor from the date 
on which such order is made.” 

Bombay 

• (1) Add the following to sub-rule (1) : / 

“ Such order shall take effect, where there is no consideration for such transfer or charge, from the date 
of such order and where there is consideration for such transfer or charge, from the date when such order came 
to the knowledge of the person to whom or in whose favour the property was transferred or charged.” [9-3-1926.] 

(2) Substitute a comma for the full stop at the end of sub rule (2) and add the following thereafter ; 

“ and also, where the property is situate within Cantonment limits, in the oflfiee of the Local Cantonment 
Board and the Military Estates Officer concerned.” [3-3-1941.] 


ORDER 21, ROLE 54 (Allahabad) Note I. 

[1] Person, taking transfer long before order of 
attachment had been proclaimed would not be hound 
by prohibition contained in the order which may have 
been passed on the same date — Transferee is entitled to 
priority on equitable grounds as well. (Yol 26) 1939 
All 154 (155, 156) (D!^. 

ORDER 21, RULE 54 (Bombay) , Note 1. 

[l] Attachment ordered— Subsequent transfer for 
consideration — Attachment operates from date of 
knowledge or of its proclamation whichever is earlier. 
(Vol 31} 1944 Bom 265 (266, 267) (DB.) 

ORDER 21 RULE 54 (Nagpur) Note I. 

[1] The word “purchaser” in 0. 21, R. 54 (3) is 
issued in its technical legal meaning and includes a 
mortgage. (1929) 12 Nag L. Jour 94 (95.) 

ORDER 21, RULE 54. 

Synopsis. 

1. Attachment of immoveable property — 

General. 

2. Immovable Property. 

3. Attachment of property belonging to Hindu 

CO parcener. 

4. Attachment when complete. 

5. Service of prohibitory order. 

6. Proclamation of order of attachment. 

7. Beat of drum. 

8. Affixing copy on conspicuous part of 

property, 

9. Affixing copy in Court-house. 

IP. Affixing qopy in Collector’s office. 

11. Effect of aitachifaeht and re-attachment, 

12. Absence of attachment, and irregular and 
^ invalid attachment. 


1. Attachment of immoveable property — General 
— [1] Attachment under S. 64 with reference to im- 
moveable property means one made under this rule. 
(Yol 4) 1917 Cal 832 (832) (DB ) 

[2] An attachment is a necessary preliminary to 
execution proceedings. (Yol 29) 1942 Lah 163 (155): 
ILR (1942) Lah 559 (FB). ^ (1891) 15 Bom 222 
(228) : 18 Ind App 22 (PC.) Where certain property 
already attached by creditors to enforce portion of 
debt which had accrued at an efirlier period under same 
instrument of mortgage, was sold m satisfaction of 'his 
decree for instalments. Subsequently due by same 
debtor, it was held that second order for attachment 
would be an empty formality and there is no rule 
whioh requiris it (No e,ttachment unnecessary in 
the case of mortgage decree for sale ) (Yol 17) 1930 
Pat 108 (109) ; 8 Pat 801 * (1880) 4 Bom 6J6 (620) 
(FB.) (Do.) 

[3] Object of rule in prescribing a particular way of 

notifying the attachment is to give notice to the 
judgment- debtor not to alienate his property and to the 
public not to accept any alienation from him. (Vol 
29) 1942 Lah 153 (165 j : ILR (1942) Lah 669 

ffB.) 

[4] Object of attachment is to place property in 
custodia legis — Effect of it is to restrain judgment- 
debtor from alienating it. (Vol 14) 1927 Mad 190 
(191.) 

2. Immoveable property— [l] Equity of redemp- 
tion in a mortgage is “immoveable property.” (Yol 8) 
1921 Oal 801 (803) (LB.) •SB (1897) 21 Bom 226 (228) 
(UB.) 

[2] Mortgagee’s right in a usufructuary mortgage 
is immoveable property. (Yol 27) 1940 All 431 
(432) : ILR (1940) AU 596. 
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Calcutta 

(1) Add the followmg to sub-rule (2) : 

“ and also, where the property is situated within Cantonment limits, in the office of the Local Canton- 
ment Board and the Military Estates Officer concerned.” [26-7-1941.] 

(2) Add the following as sub-rule (3) : 

“ (3) Such order shall take efiect, where there is no consideration for such transfer, or charge from the 
date of the order, and where there is consideration for such transfer, or charge, from the date when such order 
came to the knowledge of the person to whom or in whose favour the pioperty was transferred or charged, or 
from the date when the order is proclaimed under sub-rule (2), whichever is earlier.” 


Lahore 

(1) At the end of sub-rule (2), substitute a semicolon for full stop and add : 

” Where the property is land situated in a Cantonment, copies of the order shall also be forwarded to the 
Cantonment Board and to the Military Estates Officer in whose area that Cantonment is situated.” 

[As amended on 3-10-1941.] 

(2) Add the following as sub-rule (3) : 

” (3) The order shall take effect, as against persons claiming under a gratuitous transfer from the judge- 
ment-debtor. from the date of the order of attachment, and as against others from the time they had knowledge 
of the passing of the order of attachment or from the date of the proclamation, whichever is earlier.” 

[7-4-1932.] 

Madras 

Add the following as sub-rule (3) : 

** (3) the order of attachment shall bo deemed to have been made as against transferees without con- 
sideration from the judgment debtor from the date of the order of attachment, and as against all other persons 
from the date on which they respectively had knowledge of the order of attachment, or the date on which the 
order was duly proclaimed under sub-rule (2), whichever is earlier.” [13-10-1936.] 


Nagpur 

(1) In sub-rule (21 delete the full stop at the end and add-ih^ following words ; 

“ and also where the property is situate within Cantonment limits, in the office of the local Cantonment 
Board and the Military Estates Officer concerned.” [29-6-1943.] 


O. 21, R. 54 (contd,) 

3. Attachment of property belonging to a Hindu 
coparcener. — [l] An attachment of the share of an 
undivided Hindu coparcener in a joint family property 
must be made in respect of his undivided share in the 
whole family property and not of his share in each 
item of it. (Vol 7) 1920 Mad 1035 (1086) (DB.) 

[2] The attachment of an undivided interest of a 
co-parcener has the efiEect of preventing the accrual of 
title by survivorship to the other members if member 
whose share is attached dies after attachment and 
before sale. (Vol 13) 1926 All 157 (168) : 48 All 4 (DB) 
* (1893) 20 Cal 895 (898) (DB.) 

4. Attachment when complete.— [l] An attach- 
ment under this rule is not complete unless an order of 
atiiaohment has been issued, and in execution of that 
order, the other foimalities prescribed by the Code 
have been compiled with. (Vol 15) 1928 PC 139 (141, 
142) ; 61 Mad 349 : 55 Ind App 266 (PC): (Vol 9) 
1922 Mad 447 : 15 Mad 90 Reversed) ^ (Vol IG) 1929 
Bom 395 (396) ; 53 Bom 851 * ^Vol 32) 1945 Cal 308 
(310,) (DB.) © (Vol 24) 1937 Cal 7 (8). (Failure to 
affix order on Court house — No valid attachment — 
But that fact will not affect the right of person obtain- 
ing order of attachment to apply under 0. 2l, R. 90 
to set aside sale of property in execution of another 
decree held after his order of attachment and decree) 
© (Vol 18) 1931 Cal 763 ( 766 ) : 68 Cal 598 
(DB.) © (Vol 25) 1938 Lah 16 (17) (All formalities 
except that of affixing order on conspicuous part of 
court house proved— No evidence to the contrary — 
Attachment is presumed to be valid) © (Vol 24) 1937 
Lah 671 (672) (Omission to affix notice, etc., and make 
proclamation cannot be looked upon as a trivial irregu- 
larity as that is the only .way in which the pubjic is 
informed of the existence' of an attachment) © (Vol 26) 
1939 Mfid 793 (793, 794.) © (Vol 14) 1927 Mad 45o 


(452) © (Vol 7) 1920 Mad 804 : 42 Mad 844 (FB) 
followed©(VoI 16) 1928 Pat .600 (602) : 8 Pat 1(DB.) 
© (Vol 21) 1934 Bang 207 (208). 

[See however (Vol 25) 1938 Cal 236 (237) (Condi- 
tional order of attachment under 0. 38 R. 5 — No 

process issued under 0. 21 B. 54 but bailiff observing 
all formalities required by R. 64— Attachment held 
effectual. 

t 

5. Service of prohibitory order — [1] The mere 
writing of a prohibitory order is not enough. It must 
be published as required by cl . (2) so as to give the 
judgment-debtor opportunity of knowing that he is 
prohibited. (Vol 6) 1919 Mad 594 (595) : 42 Mad 665 
(DB.) © (1906) 27 All 258 (259) (Warrant of attach- 
ment should show the amount for which property is 
attached) © (Vol 26) 1939 Mad 793 (793, 794) (Pro- 
hibitory order must be passed by the Court ; it is not 
enough for the Court to say “attach” and for Amin to 
say “I have attached” to constitute valid attachment.) 

[2] Attachment is complete and valid when prohibi- 
tory order is proclaimed and affixed — Copy of prohibi- 
tory order need not be served on judgment-debtor. 
(Vol 28) 1941 All 41 (41. 42) : ILR (1941) AU 39 

m.) 

[3] Due service of notice under 0. 21, E. 54 should 
be presumed when record of Court on the point is not 
available. (Vol 11) 1924 All 747 (748) : 46 All 741 
[DB-) 

[4] Property within jurisdiction of court but judg- 
ment-debtor living outside jurisdiction — Court can issue 
prohibitory order to judgment-debtor. (Vol 26) 1939 
Bang 433 (434) : 1939 Rang LR 687. 

6. Proclamation of order of attachment [1] 

Me;re prohibitory order is not enough to constitute 
valid attachnient. Proclamjation described in second 
part of the rule must be carried out. (Vol 10) 1923Dah 
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(2) Add the following as sab*rule (3) : 

“ (3) The order shall take efieot as against purchasers for value in good faith from the date when a 
copy of the order is affixed on the property and against all other transferees from the judgment-debtor from 
the date on which such order is made.** [29-6-1943.] 

N.-W. F. P. 

(1) Add the following at the end of sub-rule (2) : 

** and also where the property is situate within Cantonment limitSi in the office of the local Canton- 
ment Board and the Military Estates Officer concerned.** [5 10-1940.] 

(2) Add the following as sub-rule (3): 

“ (3) The order shall take effect as against purchasers for value in good faith from the date when a 
copy of the order is affixed on the property and against all other transferees from the judgment-debtor from 
the date on which such order is made.** 

Oudh 

(1) Delete full stop at the end of sub-rule (2) and add the following : 

*' and also where the property is situate within Cantonment limits, in the office of the local Canton- 
ment Board and the Military Estates Officer concerned.” [9-9-1941.] 

(2) Add the following as sub-rule (3) : 

” (3) The order shall take effect as against purchasers for value in good faith from the date when 
a copy of the order is affixed on the property, and against all other transferees from the judgment-debtor 
from the date on which such order is made.** 


Patna 

Insert a comma in place of the full atop at the end of sub-rule (2) and add the following : 

and also where the property is situate within Cantonment limits, in the office of the local Canton- 
ment Board and the Military Estates Officer concerned.** 

Sind 

Add the following at the end of sub-rule (2) ; 

” and also where the property is situate within Cantonment limits, in the office of the local Canton 
ment Board and the Military Estates Officer concerned.** 


O. 21, R. 54 (contd.) 

423 (424) : 4 Lah 211 (BB.) * (Vol 16) 1929 All 848 
(847) * (Vol 24) 1937 Cal 376 (376) (Attachment before 
judgment — Order of attachment in form No. 5 of 
Appendix F published — No publication of attachment 
in Form No. 24, Appendix E as laid down under 0. 21, 
B. 54 — Attachment is invalid — No reference in order 
sheet to 0. 21, B« 54 or to prohibition of attachment 
order as required by it. No presumption under 8, 114, 
Evidence Act, can be drawn that attachment was pro- 
perly made.) (Vol 14) 1927 Cal 885 (886) : 55 Cal 
545 (DB.) S' (Vol 12) 1925 Bang 89 (91). (Warrant 
of attachment is not legal evidence against person 
disputing it.) 

[2] Order of attachment duly proclaimed constitutes 
sufficient notice to the judgment-debtor. (Vol 30) 1943 
Mad 322 (324) « (Vol 28) 1941 All 41 (41, 42) : ILB 
(1941) AH 39 (Separate service of order on judgment- 
debtor is not necessary) * (Vol 13) 1926 Oudh 45 (46). 
« (Vol 26) 1939 Bang 434 (435, 436) : 1939 Bang IiB 
694 (SB.) (Personal service of prohibitory order on 
judgment-debtor is not necessary, 'if (Vol 23) 1986 
Bang 403 (404, 405) (DB) (Do.) 

[3] Delay in effecting proclamation, as, for instance, 
where attachment ordered before judgment is not com- 
pleted till after judgment, does not vitiate the proceed- 
ings (Vol 6) 1919 Mad 762 (763, 764) ; 42 Mad 1. 
(DB.) 

7. Beat of Drum.— [1] In case of resistance to 
proclamation by beat of drum, proclamation in loud 
voice adjacent to property for attachment is sufficient 
Vol 19) 1982 Oudh 76 (76) (DB.) 

8. Affixing copy on conspicuous part of property. 
^[1] A copy of the proclamation oider must be affixed 
on a conspicuous part of the property. (1881) 7 Cal 
84 (3ft) (DB.) * (Vol 22). 1935 Lab 67 (69) (Mere 
Affidiucem the village is not sufficient oomplianoe^ 


* (Vol 23) 1936 Bang 408 (405) (DB.) (Singls 
parcel of land with buildings thereon — Copy of order 
of attachment may be fixed on any building or cons- 
picuous part of land.) 

[2] Property to be sold consisting of right of fishing 
over length of stream — It is not possible to say that 
any particular spot is conspicuous part — Copy of order 
must be conspicuously displayed at various portions of 
estate — In addition sale should be advertised in local 
newspapers or in Gazette. (Vol 6) 1918 Pat 266 (268) 
(DB.) 

[3] Omission to affix copy of proclamation ordef 
on conspicuous part of the property is material irregula- 
rity which will afford a ground for setting aside the 
execution sale. (Vol 10) 1923 Lah 671 (671). * (1921) 
60 Ind Cas 527 (627. 628) (Lah) ® (Vol6) 1918 Pat 
266 (268) (DB.) 

[4] Several properties ordered to be attached — Copy 
of order must be affixed on each of the properties. (Vol 
30) 1943 Mad 712 (713) ; ILB (1944) Mad 262 (DB.) 

9. Affisfjng copy in Court-house.— [1] A copy 
of proclamation of sale must under B. 67 read with 
this rule be affixed on a conspicuous part of the Court 
house. (Vol 5) 1918 Nag 213 (213.) 

[2] Omission to affix copy of attachment order on 
conspicuous part of the Court house is a material irrer 
gularity within the meaning of 0, 21 B. 90 (Vol 7) 
1920 Lah 24 (25). 

[3] Posting of copy of attachment order on the 

court-house — ^No mention in process-server*s report 

Initial presumption is that formality is not complied 
with and attachment is invalid, (Vol 26) 1989 Lah 
284 (285.) 

10. Affixing copy in Collector’s Office.— [1] 
Where property attached is land paying reyaniM 
to Goverxnnent, the rule requires in adffition that w 
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Bemoval of attachment after 
satisfaction of decree. 


6S. Where— 


(a) the amount decreed with costs and all charges and expenses resulting from the 
attachment of any property are paid into Court, or 

(Z?) satisfaction of the decree is otherwise made through the Court or certified to the 
Court, or 

(c) the decree is set aside or reversed, 

the attachment shall be deemed to be withdrawn, and, in the case of immoveable property, the 
withdrawal shall, if the judgment-debtor so desires, be proclaimed at his expense, and a copy of the 
proclamation shall be affixed in the manner prescribed by the last preceding rule. 

[1882-S. 275 ; 1877.S. 275 ; 1859'S. 245. See Rule 57 and Order 38 Rule 9 ] 


PROVINCIAL AMENDMENTS. 

Allahabad 

Substitute the following for Buie 55 : 

*'55. (1) Notice shall be sent to the sale officer executing a decree of all applications for rateable distribu- 
tion of assets made under Section 73 (1) in respect of the property of the same judgment-debtor by persons other 
than the holder of the decree for the execution of which the original order was passed. 

(2) Where — 

(a) the amount decreed [which shall include the amount of any decree passed against the same judg- 
ment-debtor, notice of which has been sent to the sale officer under sub-section (1)] with costs and 
all charges and expenses resulting from the attachment of any property are paid into Court, or 


O. 21, R. 54 (contdj 

order of attachment should be affixed in the Collector's 
office. (Vol 18) 1931 Pat 58 (59) ; 9 Pat 860. ^6 (Vol 
15) 1928 Pat 600 (602) : 8 Pat 1 (DB.) 

[2] Publication of sale at Collector's Office is neces- 
sary even in the case of enfranchised shrotriem village. 
(Vol 11) 1924 Mad 217 (218, 223) : 46 Mad 736 
(DB.) 

[3] Attachment proved— Fixing of copy of order in 
Collector’s Office may be presumed under S. 114 Evi- 
dence Act. (Vol 21) 1934 P.^. 217 (218) : 15 Lah 
836 : 61 Ind App 371 (PC.) 

[ 4 ] The word 'Land* in Sub-cl. (2) has a special 
and restricted meaning and does not comprise sites 
assessed to land revenue on which buildings with 
structures of a permanent character have been cons- 
tructed. (Vol 31) 1944 Lah 455 457) ^ (Vol 12) 1925 
Lah 583 (DB.) held obiter and not followed.) 

11. Effect of attachment and re-attachment. — [1] 
An attachment under this rule does not constitute dis- 
possession of the party in actual possession. It simply 
prohibits alienation. ( 1880 ) 4 Bom 529 (536) 

(FB) * (Vol 13) 1926 Mad 42 (43) (DB.) (Adverse 
possession, continuity, of is not disturbed by attach- 
ment ® (1907) 30 Mad 207 (209) (Attaching creditor 
cannot maintain action for wrongful removal of 
attached property. * (Vol 13) 1926 Sind 199 (200) : 
19 Sind LB 85. 

[See however (Vol 23) 1936 Nag 120 (120) : 31 Nag 
LB 212. (Immoveable property attached in execution 
is in possession of Court.] 

[2] Attachment does not create any interest or 
title in the property in favour of the attaching party. 
(Vol 29) 1942 Oudh 465 (471, 472) ; 18 Luck 366 (FB) 

(Vol 16) 1929 Bom 200 (201) « (Vol 32) 1945 Nag 
97 (101) : ILB (1945) Nag l2l (Attachment does not 
create any security, charge or lien in favour of attaching 
creditor over property attached. 

[3] Attachment prohibits judgment- debtor alone 
from making a transfer. (Vol 29) 1942 Oudh 465 (471): 
18 Luck 366 (FB.) 

[4] Th? o( t, fregb AttMbmnt doeg not nndei 


void an already subsisting attachment ; it is a mere 
redundancy. (Vol 3) 1916 Pat 363 (355) (DB.) 

12, Absence of attachment and irregular and 
invalid attachment.— [1] Attachment is made only 
to keep judgment-debtor’s property intact and to 
enable decree-holder to bring it to sale. It is a step in 
execution designed for the protection of the judgment- 
creditor and not for the benefit of the judgment- 
debtor. (Vol 21) 1934 Bom 241 (242, 243.) 

[2] A sale without the property sold having been 
attached is not a nullity and will not be set aside un- 
less substantial loss or injury is proved to have 
resulted therefrom (1912) 12 Mad L. Tim 300 (301) 
* (Vol 3) 1916 Cal 465 (467) (DB.) * (1907) 34 Cal 
787 (802) * (1891) 18 Cal 188 (192) (DB.) * (Vol 17) 
1930 Lah 685 (686). 

[3] Any defect or error in the mode of attachment 

is only an irregularity which does not render the sale 
%pso facto void. (1886) 7 All 731 '(733) (DB.) ^ (Vol 
17) 1930 Cal 363 (356) (DB ) (1895) 6 Mad L. Jour 

70(74) (Delay in affixing sale proclamation) 4* (Vol 10) 
1923 Nag 78 (79). 

[See * (Vol 16) 1929 Lah 441 (442)] 

[4] Failure to notify the attachment in the way 
prescribed by the rule may or may not be a mere 
irregularity as between the>-decree-holder and the auctiou 
purchaser, but as between the decree-holder and auction 
purchaser on the one band and an alienee from the 
judgment-debtor during the improper attachment on 
the other different equities come into operation. (Vol 3) 
1916 Oudh 169 (173.) 

[5] The execution of the warrant of attachment can 
be delegated to a subordinate officer (Vol 27) 1940 Lah 
30 (31) (DB ) (Bat a non-official cannot effect a valid 
attachment. 

ORDER 21 RULE 55— Note 1. 

[1] An attachment of property cannot be deemed to 
be withdrawn when satisfaction of the decree in part 
only is certified to the Court. (1912) 10 All L. Jour 165 
(167) * (Vol 14) 1927 Mad 648 (649). 

[2] In the case of 'an Instalment decree the instal- 
ment which hA9 become due Aud io respect of wMeh 
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{&) satisfaction of the decree [including any decree passed against the same judgment-debtor, notice of 
which has been sent to the sale officer under sub-section (1)], is otherwise made through the Court 
or certified to the Court, or 

(c) the decree [including any decree passed against the same judgment-debtor, notice of which has 
been sent to the sale officer under sub-section (1)] is set aside or reversed, 

the attachment shall be deemed to be withdrawn, and in the ease of immovable property, the withdrawal shall, 
if the judgment-debtor so desires, be proclaimed at his expense and a copy of the proclamation shall be affixed in 
the manner prescribed by the last preceding lule,” 

Oudh 

Substitute the following for Buie 65 : 

“66. (1) Where an application has been made to the Court under Section 73, sub-section (1), for rateable 
distribution of assets in respect of the property of judgment-debtor by a person other than the holder of the decree 
for the execution of which the original order of attachment was passed, notice shall be sent to the sale officer 
executing the decree. 

(2) Where — 

(а) the amount decreed [which shall include the amount of any decree passed against the same judg- 
ment-debtor, notice of which has been sent to the sale officer under sub-rule (1)] with costs and all 
charges and expenses resulting from the attachment of any property aie paid into Court; or 

(б) satisfaction of the decree [including any decree passed against the same judgment-debtor, notice of 
which has been sent to the sale officer under sub-rule (1)] is otherwise made through the Court or 
certified to the Court ; or 

(c) the decree [including any decree, passed against the same judgment-debtor, notice of which has 
been sent to the sale officer under sub-rule (1)] is set aside, or reversed, 

the attachment shall be deemed to be withdrawn, and, in the case of immovable property, the withdrawal shall, 
if the judgment debtor so desires, be proclaimed at his expense, and a copy of the proclamation shall be affixed in 
the manner prescribed by the last preceding rule.’* 

56. Where the property attached is curreiit coin or currency notes, the Court may, at any 

^ . f f • during the continuance of the attachment, direct that such coin or 

or currency ^notTs^°to° party ^lotes, or a part thereof sufficient to satisfy the decree, be paid over to 
entitled under decree. the party entitled under the decree to receive the same. 

[1882-S. 277 ; 1877-S. 277 ; 1859-S. 242. See S. 51 (e) and Rr, 64, 79 and 81. Of. 0. 39, R. 10 ] 

57. Where any property has been attached in execution of a decree, but by reason of the 

Determination of holder’s default the Court is unable to proceed further with the appli- 

attachmTnt. ^ cation for execution, it shall either dismiss the application or for any sufficient 

reason adjourn the proceedings to a future date. Upon the dismissal of such 
application the attachment shall cease. 

[See Rr. 55, 60 and 63 Of. 0. 38, Rr. 8, 9 and 11.] 


O. 21, R. 55 (oontd.) 

attachment has been made is the ‘amount decreed*, in 
B. 55. (Yol 15) 1928 Nag 65 (65). 

[3] Buie is not exhaustive of circumstances under 
which attachment is withdrawn. (Vol 24) 1937 Oal 390 
(392) (DB.) *5 (Vol 21) 1984 All 1057 (1064) (DB.) 
(Even in such cases result is same, as when attachment 
ceases under B 55) & (Vol 24) 1937 Pesh 90 (91) (DB ) 
(Attachment ceases as soon as the sale takes place and 
does not subsist till confirmation.) 

[4] Buie applies to attachment before judgment* 
(Vol 28) 1941 Smd 13 (14) : ILB (1940) Ear 454. 

[5] Mere deposit does not satisfy decree — Sum paid 
into Court by judgment debtor to satisfy decree of 
attaching creditor rateably distributed among other 
creditors— Entire decree of attaching creditor is not 
satisfied and attachment therefore continues. (Vol 26) 
(1939) Pat 392 (396) : 18 Pat 404 (DB.) 

[6] Where the decree of the Court of first instance is 

reversed in first appeal, but restored in second appeal 
the result of tbe decision in second appeal is to revive 
the attachment which, under the provision of 0 21, 
B, 55, is deemed to have been withdrawn in conse- 
•quenoeoftbe decision in first appeal, (Vol 6) 1918 
Qudh m (^78), \ I 


[See however (Vol 24) 1937 Lah 169 (170, 171) 
(Attachment in execution of decree — Beversal of decree 
and consequent order removing attachment— Sub- 
sequent decree, after remand, in favour of decree-holder 
—Original attachment cannot revive and alienation 
between removal of original attachment and subsequent 
attachment of is not void.) 

[7] See also the following cases decided under this 
Buie as amended by the High Court of Allahabad and 
Chief Court of Oudh, (Vol 21) 1984 All 1057 (1063) 
(DB.) (Notice must be “issued” to sale officer execut- 
ing decree before he becouies functus off%c%6). ^ (Vol 
21) 1934 All 896 (897) : 57 All 237 (DB.) (By the 
amendment, even if the attaehing decree-holder is 
satisfied or withdraws his claim, that would not aSect 
the rights of those who bad already applied for rateable 
distribution.) •PC 36) 1936 Oudh W N 861 (863, 864) 
(DB ) (R. 55 (2) (b) means that an attachment 
shall not be deemed to be withdrawn unless the decree 
of the applicant for rateable distribution is also satisfied 
along with the other decree). 

ORDER 21, RULE 57. 

Synopsis. 

1, Scope and object. 

2, “By reason of the decree-holdier’^ defs^ull;,’* 

3, Effept of 
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Objects and Reasons. 

“ The purpose of this rule is to put an end to doubts which from time to time have arisen as to the 
continuance of an attachment by reason of the practice of ‘ striking ofi proceedings * or * removing proceedings 
from the file ’ for which there is no justification in the Code.’ — S. 0. B, 


Calcutta 


PROVINCIAL AMENDMENTS 


Add the following words at the end of the rule : 

“Unless the Court shall make an order to the contrary,** 

Madras 

Substitute the following for Rule 67 ; 

“57. (1) Where any property has been attached in execution of a decree and the Court hearing the 
execution application either dismisses it or adjourns the proceedings to a future date, it shall state whether the 
attachment continues or ceases : Provided that when the Court dismisses such an application by reason of the 
decree-holder’s default, the order shall state that the attachment do cease. 

(2) Where the property attached is a decree of the nature mentioned in sub-rule (1) of Rule 53 and the 
Court executing the attached decree dismisses the application for execution of the attached decree, it shall report 
to the Court which attached the decree the fact of such dismissal. Upon the receipt of such report, the Court 
attaching the decree shall proceed under the provisions of sub-rule (1) and communicate its decision to the Court 
whose decree is attached.” [13-10-1936.] 


O. 21, R. 57 (contd.) 

4. Dismissal of application by Collector. 

5. Execution removed from file for statistical 

purposes. 

6. Responsibility of sapurdar of attached pro- 

perty after dismissal for default. 

7. Revival of attachment, when possible. 

8. Attachment before judgment. 

1. Scope and object — [1] The object of this rule 
is to put an end to the practice of disposing of execution 
applications by such orders as “ application struck off*’ 
or “ lodged”. (Vol 6) 1919 Lah 337 (339) : 1919 Pun. 
Re, No. 154. * (Vol 2) 1915 Mad 885 (886) (DB.) 

[2] This section is intended to remove the doubt 
that existed under the old Code as to the effect of an 
order of dismissal upon attachment, by providing in 
explicit terms that the attachment should cease upon 
the dismissal, irrespective of any question of intention, 
(’ll) 38 Cal 482 (485) (DB.) * (Vol 9) 1922Lahl08 
(109) ; 3 Lah 7 (DB.) 

[3] The rule prescribes the procedure to be followed, 
where, after attachment in execution, the application 
for execution cannot further be proceeded with by rea- 
son of the decree* holder’s default. (Yol 29) 1942 Bom 
227 (231) (DB.) if (Vol 16) 1929 Cal 465 (466) : 56 Cal 
416 (DB) * (’37) 1937 Mad W.N. 480 (486) (DB.) 

[4] The Court should not “strike off” execution 
applications for default of the decree-holder. Such an 
order is deemed to be one of dismissal. (Vol 17) 1930 
Bom 16 (20) (DB.) * (Vol 6) 1919 All 194 (196) : 41 All 
157 (DB.) * (’13) 17 Cal. W.N. 204 (205) (DB). * (Vol 
11) 1924 Lah 645 (645, 646) (DB.) ^ (Vol 16) 1929 
Nag 82 (82). * (Vol 17) 1930 Bang 325 (326) (DB ) 

[6] The provisions of this rule do not apply to orders 
passed before the coming into force of the present Code, 
(Vol 2) 1915 Mad 1121 (1122) (DB.) ^ (Vol 3) 1919 Mad 
1104 (1105) (DB.) 

2. “ By reason of the decree-holder’s default.*' 
—[1] Default means failure to go on with the applica- 
tion and have the property sold. (Vol 28) 1941 Bom 
395 (396) : ILB (1941) Bom 652. igE. (Vol 27) 1940 Pesh 
29 (30). (Vol 6) If 19 All 194 (195, 196) : 41 All 157 
(DB.) ® (Vol 21) 1934 Lah 395 (396) (Overruled on 
another point in (Vol 26) 1939 Lah 36 : ILB (1938) 
Lah 682 (RB ) © (Vol 22) 1935 Mad 17 (20) * (’ll) 38 
Cal 482 (485) (DB.) * (Vol 11) 1924 Lah 645 (646, 646) 


(DB). * (Vol 9) 1922 Lah l08 (109, 110) : 3 Lah 7 
(DB ) (Vol 7) 1920 Oudh 175 (176, 177) : 23 Oudh 
Cas 166. * (Vol 25) 1938 Bom 18 (20) : ILB (1937) 
Bom 890. 

[2] Omission to serve notice on the judgment-debtor 
as required by B. 66 of this Order amounts to a default. 
(Vol 28) 1941 Bom 395 (396) : ILB (1941) Bom 652. ® 
(Tl) 38 Cal 482 (485) (DB.) * (’13) 17 Cal W. N. 204 
(205) (DB). (Proclamation not made.) 

[3] Failure to furnish any information called for by 
the Court is a default. (Vol 13) 1926 Mad 980 (983) ; 
60 Mad 67 (DB.) 

[4] Decree-holder withdrawing application — Court 
can dismiss the same for default. (Vol 12) 1925 Mad 
1113 (1114) (DB.) (Overruled on a different point in 
(Vol 29) 1942 Mad 41: ILR (1942) Mad l336 (FB.) 

[5] Bequest by the decree-holder to the Court to 
strike off an execution application — Court can dismiss 
application for execution under this rule. (Vol 27) 1940 
Pesh 29 (30) * (Vol 11) 1924 Lah 645 (646) (DB.) 
(Vol 16) 1929 Nag 82 (82)® (Vol 26) 1938 Lah 690 
(592). (Execution application consigned to record room 
at decree-holder’s request— Held application dismissed 
for default.) 

[6] Decree- holder consenting to an application for 
adjournment of sale made by the judgment- d ebtor— 
Court can dismiss application for execution under this 
rule. (Vol 10) 1923 Pat 446 (447) (DB.) 

[7] Decree-holder according to judgment-debtor’s 
request for time — Application struck off — Held there 
was no default of decree-holder. (Vol 31) 1944 Nag 324 
(324) ; ILR (1944) Nag 739. 

[8] An omission to do anything which the decree- 
holder is not under an obligation to do, does not con- 
stitute a default. (Vol 25) 1938 Lah 728 (728,729) 
(DB.) ® (Vol 25) 1938 Lah 123 reversed.) 

[9] A dismissal of the execution application fox want 
of bidders at the sale will not put an end to the attach- 
ment under this rule. (Vol 10) 1923 Mad 703 (703) 
(DB.) 

[But see (Vol 20]-19d3 Bang 169 (171). 

[10] Where, though there was an attachment the 
parties as well as the Cotixt were proceeding in ignor- 
ance of the attachment, the dismissal of the application 
at a stage when the Court thought that the attachment 

142 A. M : 
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Nagpur 

Substitute the following rule for Rule 57 : 

“67. Where any property has teen attached in execution of a decree, and the Court for any reason 
passes an order dismissing the execution application, the Court shall direct whether the attachment shall continue 
or cease. If the Court omits to make any such direction, the attachment shall be deemed to have ceased to 
exist.** [29-6-1943.] 

N.-W.F.P. 

Cancel the concluding sentence of Rule 57, " upon the dismissal .... shall cease,” and substitute the 
following : 

“In dismissing such application the Court shall direct whether the attachment shall continue or cease. 
In the absence of any such direction the attachment shall be deemed to cease.” 

Oudh 

Substitute the following for Rule 67 : 

“57. Where any property has been attached in execution of a decree, and the Court for any reason 
passes an order dismissing the execution application, the Court shall direct whether the attachment shall continue 
or cease. If the Court omits to make any such direction, the attachment shall be deemed to subsist.” 

Patna 

Delete the last sentence and add the following sub-paragraph : 


“Upon every order dismissing an execution case 
cease unless the Court otherwise directs.** 


O. 21, R. 57 [contd) 

was yet to be efieeted, does not come within the scope 
of this rule. (Vol 10) 1923 Mad 703 (705) (DB.) © (Vol 
25) 1938 Lah 728 (728, 729) (DB.) ^ (Vol 25) 1938 
Lah 123 reversed.) 

[11] Where an attachment has taken place before 
judgment, or on a prior execution application and the 
Court rejects a subsequent execution application in 
limine under 0. 21, R. 17, the attachment will not come 
to an end. (Vol 27) 1940 Mad. 615 (617) (DB.) 

[12] The mere fact that the decree-holder has been 
restrained by an in junction from executing a decree does 
not mean that the Court is bound to dismiss an appli- 
cation for execution under this rule. (Vol 30) 1943 
Bom 273 (.277). 

[13] Application for attachment before judgment 
dismissed, not for default of the decree-holder, but on 
the claim of third party being allowed~0. 21 R. 57 
does not apply: (Vol 31) 1944 Mad 126 (127.) 

3. Effect of dismissal. — [1] Where an execution 
application is dismissed for default, the attachment 
previously effected ceases forthwith. (Vol 30) 1943 Bom 
255 (266) © (Vol 10) 1923 Bom 30 (31) : 46 Bom 942 
(DB.) © (*14) 19 Cal L. Jour 248 (250) (DB ) © (Vol 9) 
1922 Lah 108 (110) : 3 Lah 7 (DB.) © (Vol 10) 1923 
Pat 446 (447) (DB.) 

[2] Even where the dismissal for default is due to a 
misapprehension by the Court, the attachment will 
cease. (Vol 28) 1941 Bom 395 (397) ; ILR (1941) Bom 
652. 

[3] The dismissal of an interlocutory applcation in 
a pending execution application does not terminate 
attachment* (Vol 27) 1940 Mad 172 (173.) 

[4] The obtaining of a fresh attachment during the 
continuance of a prior attachment does not terminate 
the prior attachment. (Vol 27) 1940 Mad 172 (173) 
(The fresh attachment is a mere superfluity.) 

[5] An order “petition dismissed”; attachment to 
continue ‘puts an end to the attachment’ (Vol 28) 1941 
Bom 395 (396) : ILR (1941) Bom 652, © (*11) 38 
Cal 482 (486) (DB.) © (Vol 25) 1938 Lah 590 (692). 
© (Vol 16) 1929 Nag 82 (83) © (Vol 6) 1919 All 194 
(195, 196) : 41 All 157 © (Vol 17) 1930 Mad 414 
(415.) 

[See tcvever Vol 22) 1935 Mad 17 (20)]. 


in which there is an attachment, the attachment shall 

[7-1-1936.] 


[But see (Vol 12) 1925 All 456 (456) © (Vol 9) 
1922 All 62 (63) ; 44 All 274 (DB )] 

[6] Under the rule as amended in Nagpur in 1930 
and in Peshawar the Court has power while adismissing 
an application for execution to continue the attachment. 
(Vol 23) 1936 Nag 277 (278) : ILR (1938) J ag 346 © 
(Vol 27) 1940 Pesh 29 (30). 

[See (Vol 32) 1945 Nag 257 (261) : ILR (1945) Nag 
571. (Order continuing attachment is irregular but not 
illegal.)] 

[See also amendments made by other High 
Courts.) 

[7] The rule applies only to cases of dismissal by 
reason of the decree- holder’s default. (Vol 27) 1940 
Mad 733 (737) © (Vol 32) 1945 Nag 257 (261) : ILR 
(1945) Nag 571 © (Vol 4) 1917 Mad 705 (705) (DB.) © 
(Vol 20) 1935 Pat 609 (610 (DB.) © (Vol 5) 1918 Pat 
599 (600) : 3 Pat L. Jour 3l0 (DB.) © (Vol 29) 1942 
Bom 227 (231.) 

[8] Dismissal of application due to mistake of Court 
— Attachment does not terminate. (Vol 27) 1940 Mad 
129 (130) © (’12) 34 All 490 (490) (DB.) © (Vol 22) 
1935 Mad 275 (278). 

[See however (Vol 28) 1941 Bom 395 (397) : ILR 
(1941) Bom 652 (Execution application dismissed for 
default due to misapprehension — Rule applies.) 

[9] Dismissal of an application due to order of stay 
or injunction of a competent Court — Attachment is 
not terminated. (Vol 17) 1930 Lili 647 (619) ©fVol 
4) 1917 Mad 705 (705) (DB.) © (’09) 2 Ind Cas 265 
(266) (Cal (DB.) © (Vol 6) 1919 Cal 515 (545) : 46 Cal 
64 (DB.) © (Vol 23) 1936 Oudh 14 (16) (DB.) © (Vol 
13) 1926 Mad 453 (454) (DB.) 

[10] Court has power to direct * by an explict order 
that the attachment should cease even though there is 
DO default on the part of the decree holder. (Vol 8) 
1921 Oudh 175 (1S4) (DB ) 

[11] Even in eases where the dismissal of an appli- 
cation for execution is not for default, the attachment 
will normally come to an end on the dismissal unless 
the Court otherwise directs. (Vol 30) 1943 Bom. 255 
(256) © (Vol 27) 1940 Mad 763 (765). 

4. Dismissal of application by Collector. — [1] 
Where exfcuticn prcceedings are transferred to the 
Collector, he can dismiss the execution application for 
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INVESTIGATION OF CLAIMS AND OBJECTIONS. 

58. (l) Where any claim is preferred to, or any objection is made to the attachment of, any 

Investigation of claims to, property attached in execution of a decree on the ground that such 
and objections to attachment property is not liable to such attachmsnt, the Court shall proceed to 
of, attached property. investigate the claim or objection with the like power as regards the 

examination of the claimant or objector, and in ail other respects, as if he was a party to the suit : 

Provided that no such investigation shall be made where the Court considers that the claim 
or objection was designedly or unnecessarily delayed. 

(2) Where the property to which the claim or objection applies has been advertised for 
Postponement of Sale, the Court ordering the aale may postpone it pending the investigation 
sale. of the claim or objection. 

[1882 S. 278 J 1877-S. 278 ; 1859-S. 246. See Ss. 47 and 64.] 


0. 21, R. 57 (contd.) 

default under this rule, and the attachment ceases 
thereupon. (Yol 10) 1923 Nag 18 (19) ^ (Vol 9) 1922 
Nag 267 (270) : 18 Nag LR 152. 

5. Execution removed from file for statistical 

purposes. — [l] There is no provision of law authoris- 
ing the Court to lodge an application or record it or 
strike it ofi from the file for what is commonly called 
statistical purposes. (Vol 27) 1940 Lah 78 (79) : ILR 
(1940) Lah 516. ^ (Vol 13) 1926 Mad 453 (454) 

(DB.) © (Vol 17) -1930 Mad 303 (305) (DB). 

[2] An order such as “struck off” or “recorded” or 
“closed” or “consigned to the record room” only 
amounts to an adjournment sine die, (Vol 27) 1940 
Lah 78 (79) : ILE (1940) Lah 516. (Vol 27) 1940 
Mad 763 (764) * (Vol 13) 1926 Mad 453 (455) (DB). 
(Petition recorded.) ^ (Vol 15) 1928 Mad 398 (899) 
(DB.) (Petition closed). * (Vol 17) 1930 Lah 647 (651) 
(Sale. stayed — Petition consigned to record room). 
(Vol 13) 1926 Ail. 734 (736) : 48 All 698 (DB.) (Peti- 
tion recorded to reduce pending file) * (’37) 1937 Mad 
WN 480 (485) (DB.) (Order “Adjourn, rejected” does not 
amount to dismissal) (Vol 23) 1936 Lah 873 (874). 

[See however (Vol 25) 1938 Lah 590 (592) (Appli. 
cation for execution consigned to record room at 
request of decree-holder — Held that this was a dis- 
missal of the application.) 

[3] The removal of an application for statistical pur- 
poses is not a judicial determination and no fresh appli- 
cation is necessary to continue the same. (Vol 7) 1920 
Mad 358 (358) (DB.) «$« (Vol 3) 1916 Mad .937 (938) 
(DB.) 

[See also (Vol 2) 1915 All 410 (411) ; 37 All 518 
(DB.) (Subsequent application treated as application to 
revive suspended proceedings.) 

6. Responsibility of sapurdar of attached pro- 
perty after dismissal for default. — [1] A sapurdar is 
responsible to the Court for the production of the pro- 
perty entrusted with him. He cannot escape liability 
by pleading that owing to the decree- holder 'a default 
the execution application was dismissed, with the result 
that the attachment terminated under- this rule and that 
therefore be handed over the property to the judgment- 
debtor. (Vol 27) 1940 Pesh. 29 (30) •F (Vol 6) 1919 Lah 
108 (108) : 1919 Pun. Ee. No. 60. 

7. Revival of attachment, when possible. — [ij 
A revival of the execution proceedings, for instance, 
does not operate to revive the attachment so as to pre- 
judice the rights of a third party in the property aequird 
in the mean time, (’ll) 14 Cal L. Jour . 476 (480) 
(DB.) (Vol 12) 1925 Mad 1113 (1114) (DB.) (Over- 
ruled on a different point in (Vol 29) 1942 Mad 41 : 


ILR ^1942) Mad 336 (FB). © (1913) 19 Cal. L. Jout. 
248 (250, 251) (DB), 

[2] Where there is no question of prejudice to third 
parties the attachment can also be revived. (Vol 9) 
1922 Nag 267 (270) : 18 Nag LR 152. © (Vol 23) 1936 
Pat 126 (127). 

8. Attachment before judgment. — The following 
conflicting views have been expressed as to the effect of 
an order of dismissal under this rule upon attachment 
effected before judgment. 

[1] The dismissal of an execution application for 
default does not put an end to the attachment before 
judgment. (Vol 11) 1924 All 860 (861) : 46 All 894 
(DB.) (Vol 16) 1929 Cal 465 (466) : 56 Cal 416 (DB.) 

(’12) 16 Cal L Jour. 86 (89) (DB.) © (Vol 24) 1937 
Pat 626 (627) : 16 Pat 589 (DB). 

[2] The attachment before judgment therefore ceases 
upon the dismissal of the application for execution,S»(Vol 
30) 1943 Mad 322 (324), (Vol 11) 1924 Mad 494 (600) : 
47 Mad 483 (FB.) (Overruling (Vol 6) 1919 Mad 752 : 
42 Mad 1 ^ (Vol 8) 1921 Nag 57 (69; : 17 Nag LR 121 

(Vol 9) 1922 Nag 81 (81). (Vol 28) 1941 Sind 13 
(15): ILR (1940) Ear 454 (DB.) 

[3] Dismissal of an execution application puts an 
end to attachment before judgment, but the dismissal of 
an execution application in relation to movable proper- 
ties has not the effect of putting an end to an attach- 
ment of immovable properties. (Vol 27) 1940 Bom. 250 
(251) (Vol 18) 1931 Bom 550 (554) : 55 liom 693 
(DB.) (Affirming (Vol 16) 1929 Bom 321 : 63 Bom 543.) 

[4] Where two properties have been attached before 
judgment, the dismissal of an application for execution 
(after decree) with reference to one of them will not 
cause the termination of the attachment of the other. 
(Vol 30) 1943 Mad 322 (325). 

[5] An attachment before judgment is not terminated 
by the rejection in limine of an execution application, 
for non-compliance with the formal requirements of the 
law. (Vol 27) 1940 Mad 615 (617) (DB.) 

ORDER 21, RULE 58. 

Synopsis. 

1. Investigation of claims and objections. 

2. “ Where any claim is preferred to or any 

objection is made.” 

3. On the ground that * such property is not 

liable to such attachment. 

4. Objection raised after sale. 

5. Any property attached, 

6. Claims to debts attacHed in execution* 
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Objects and Heasons. 

Tbongh the execution of a mortgage decree is expressly incorporated in the Code, the Committee still think 
that claims and objections arising out of the execution of such decrees should not be the subject of^ summary 
procedure under this and the following rules but should be determined in the ordinary course. This does not 
imply that the pro'^edure under the latter rules as to resistance to possession or dispossession does not apply.** — 

a. 0. B. 

PROVINCIAL AMENDMENTS 

Allahabad 

Add the following words to sub-rule (2) ; 

“(or objection), or may in its discretion make an order postponing the delivery of the property after the 
Bale pending such investigation. And in no case shall the sale become absolute until the claim or objection has 
been decided,** 

Calcutta 

Add the following words at the end of sub-rule (2) : 

“upon such terms as to security, or otherwise, as to the Court shall seem fit.’* [3-2-1933] 

Lahore 

Add the following to proviso under sub-rule (1) : 

“and that if an objection is not made within a reasonable time of the first attachment, the objector shall 
have no farther right to object to the attachment and sale of the same property in execution of the same decree, 
unless he can prove a title acquired subsequent to the date of the first attachment.” [7-4-1932,] 


O. 21, R. 58 {contd.) 

7 Claim to decree attached in execution, 

8. Claim to property seized by receiver. 

9. Claims to properties ordered to be sold under 

a mortgage decree, 

10. Claim to property attached in execution of 

rent decree. 

11. Property attached on execution of decree in 

favour of company in liquidation— Claim to 
such property, 

12. Who can prefer claim. 

13. Parties and representatives. 

14. Trustees and shebaits. 

15. Claim by Official Receiver or official Assignee. 

16. Claims by third persons. 

17. Claims by transferee of property from the 

judgment-debtor. 

18. Assignee of decree from the judgment-debtor. 
I9i J^Shall proceed to investigate the claim.*’ 

20. Proviso. 

21. Transfer of proceedings under this rule. 

22. Effect of order — Res judicata. 

23. Proclamation of sale pending claim petition. 

24. Appeal. 

25. Revision. 

1. Investigation of claims and objections. — [1] 
Where a party or his representative has any objection 
to attachment being made, the question must be decided 
by the Court executing the decree and not by a sepa- 
rate suit. (Vol 28) 1941 Pat 240 (241) * (Vol 22) 1935 
All 183 (184) (DB.) ^ (Vol 21) 1934 Cal 258 (259) * 
(Vol 26) 1939 Lah 207 (208). * (Vol 23) 1930 Bom 227 
(231) : 60 Bom 516 (DB.) * (Vol 9) 1922 Pat 572 (573) 
(DB) (Vol 26) 1939 Nag 183 (185) : ILR (1939) Nag 
548 (DB.) * (Vol 22) 1936 Mad 923 (924) 

[But sec (Vol 26) 1939 Pat 354 (356) (DB.) (Eepre- 
sentative of judgment-debtor objecting that the property 
is his personal property— Objection can be treated as 
coming under 0. 21, B. 58.) 

[2] Where a third party has a claim or an objection 
to the attachment of property attached in execution 
of a decree, he may either file a suit claiming the 


appropriate relief, or he may file an application under 
this rule. (Vol 29) 1942 Oudh, 465 (471) : 18 Luck 
366 (FB). 

[See also (Vo! 30) 1943 Nag 273 (275) : ILR (1943) 
Nag 462 (468, 469) (Defendant discharged by decree at 
instance of plaintifi as being not proper — Party ceases 
to be party within S. 47 and his objection falls under 
R. 58). * (Vol 24) 1937 Lah 313 (3l3) (Appeal against 
order of attachment is not tenable.) 

[3] A third party is not bound to prefer a claim or 
an objection under this rule. (Vol 29) 1942 Oudh 465 
(471) : 18 Luck 366. ^ (’13) 40 Ind. App 56 (64) : 
40 Gal 598 (PC.) 

[4] The remedy provided by this rule is a summary 
and concurrent remedy securing a speedy settlement of 
title. (Vol 7) 1920 Mad 187 (190) (DB.) * (’85) 11 Cal 
673 (679) (DB,) ^ (Vol 32) 1945 Pat 485 (489) : 24 Pat 
408 (DB ) (If a person chooses to take advantage of a 
summary remedy he must also suffer its disadvantages.) 

[See (Vol 29) 1942 Cal 180 (202) (DB.)] 

[See however (Vol 22) 1936 All 183 (186) (DB.) 
(Procedure to be followed is not a summary procedure.) 

[5] Where a third party prefers a claim under this 
rule, the enquiry is only a summary investigation and 
not a full trial of the issues between the parties. (Vol 7) 
1920 Mad 187 (189) (DB.)*(Vol 13) 1926 Nag 197 (198). 

[6] Where a decree-holder applies for the attach- 
ment of a certain property as belonging to the judgment- 
debtor, it is not for the Court to anticipate proceedings 
under this rule and refuse to order attachment on the 
ground that the property does not belong to the judg- 
ment-debtot. (Vol 22) 1935 Lah, 114 (Il4. 116). 

[7] A Collector, to whom the execution of a decree 
has been transferred has no power to inquire into objec- 
tions to attachment under this rule. (Vol 23) 1936 Bom 
227 (231) : 60 Bom 516 (DB.) 

[8] This rule and rule 63 do not apply to the 
Vizagapatam Agency Tracts. (Vol 9) 1922 Mad 271 
(272) : 46 Mad 35 (DB.) 

2. “Where any claim is preferred to or any ob- 
jection is made.** — [1] The rule is wide and comprises 
claims of third parties whether put forward by them- 
selves or on their behalf by the parties, or their represen- 
tatives. (’99) 23 Mad 195 (202) (FB). 
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Nagpur 

Delete the full stop at the end of sub-rule (2) and add the following : 

“or, where the property to be sold is immoveable property, the Court may, in its discretion, direct that 
the sale be held, but shall not become absolute until the claim or objection is decided.’* [29-6-1943,] 

Oudh 

Add the following words to sub-rule (2) : 

“or may in its discretion make an order postponing the delivery of the property after the sale pending 
such investigation. And in no case shall the sale become absolute until the claim or objection has been 
decided.” 

Patna 

Substitute the following for Buie 08 : 

“58. (1) When any claim is preferred to any property, the subject-matter of the execution proceedings, or 
any objection is made to the attachment thereof, on the ground that the applicant has an interest therein which 
is not bound under the decree, or that such property is not liable to attachment, the Court shall proceed to 
investigate the claim or objection with the like power as regards the examination of the claimant or objector, and 
in all other respects, as if he was a party to the suit : 

Provided that no such investigation shall be made where the Court considers that the claim or objection 
was designedly or unnecessarily delayed. 

(2) Where the property to which the claim or objection applies has been advertised for sale, the Court 
ordering the sale may in its discretion make an order postponing the delivery of the property after the sale 
pending the investigation of the claim or objection. And in no case shall the sale become absolute until the 
claim or objection has been decided.” 


0. 21, R. 58 (contd,) 

[See (Vol 28) 1941 Pat 240 (241). ] 

[2] Decree-holder not objecting to oral objections to 
attachment cannot subsequently urge that no written 
application was submitted. {Vol 20) 1933 Sind 126 (127), 

3. “ On the ground thafc such property is not 
liable to such attachment.” — [1] Where there is no 
attachment at all, an objection under this rule is in- 
competent. (Vol 10) 1923 Bom, 381 (382) (DB ) © (Vol 
11) 1924 Mad 889 (889) (DB.) * (Vol 22) 1935 All 343 
(344, 345) (DB.) (Vol 33) 1946 Mad 176 (178). 

[2] A third party whose property is sought to be 
attached in execution paid into the Court the decretal 
amount and then sought for a refund of the money on 
the ground that his property was not liable to attach- 
ment. Held that the Court had inherent power to 
order refund, although the case did not fall under this 
rule. (Vol 27) 1940 Sind 191 (192). 

[3] An objector cannot prefer an application under 
this rule merely on the ground that he has not been 
made a party to the execution proceedings. (Vol 13) 

1926 Mad 355 (356) (DB.) 

[4] The words * on the ground that such property is 
not liable to attachment* have reference merely to a case 
where an objection is made to an attachment and not 
to a claim preferred to the property. (Vol 14) 1927 All 
593 (596) ; 49 All 903 (DB.) 

[6] A claimant can put forward his claim under this 
rule on the ground that there is no decree or valid 
attachment. (Vol 16) 1929 Mad. 383 (384) (Vol 14) 

1927 Mad 450 (455). 

[6] A claimant cannot attack the validity of the 
decree. (Vol 29) 1942 Cal 180 (202) (DB) * (Vol 22) 
1935 Lah 549 (550). * (Vol 26) 1939 Pat 430 (432), 

[7] A claimant cannot plead that the execution 
application is barred by limitation. (Vol 29) 1942 Cal 
180 (202) (DB ) * (Vol 8) 1921 Pat 3ll (311). * (Vol 
16) 1929 Rang 152 (152, 153) : 7 Bang 132. 

4. Objections raised after sale. — [1] (a) The 
Court cannot entertain a claim under this rule. after 
execution sale takes place. (Vol 29) 1942 Bom 263 (265): 
ILB 1942 Bom 636 ® (Vol 13) 1926 Cal 468 (468). * 
(Vol 24) 1937 Cal 390 (392) (DB.) © (Vol 25) 1938 l 4 ih 


568 (568) ; ILR 1938 Lah 593 (DB.) (Vol 11) 1924 
Pat 76 (76) (DB.) ^ (Vol 15) 1928 Bang 80 (80) ; 5 
Bang. 751. © (Vol 24) 1937 Pesh. 90 (91) (DB.) ^ 
(Vol 24) 1937 Pesh 97 (99) (DB.) 

(b) A claim can be preferred after the sale but 
before its confirmation. (Vol 18) 1931 Mad 782 (783) : 
65 Mad 251 (But see observations in (Vol 29) 1942 Mad 
41 : ILR (1942) Mad 336 (FB.) ^ (*05) 1 Nag LB. 167 
(168) ^ (Vol 25) 1938 Nag 475 (476) : ILB (1940) Nag 
306. © (Vol 27) 1940 Nag. 7 (7) © (Vol 20) 1933 Smd 
198 (200) : 27 Sind LB 226 (DB.) 

(c) Under the rule as amended in Patna and Allaha- 
bad an objection under this rule can be dealt with upto 
the time of confirmation of the sale. (Vol 26) 1939 Pat 
430 (431) ^ (Vol 26) 1939 All 698 (599). 

[2] An objection by a party to the suit can be raised 
even after the sale. (Vol 24) 1937 Pesh 82 (83)' 

[3] A third party whose property is being wrongfully 
sold for another’s debt must prefer his objection or 
claim under this rule. He cannot apply under 0. 21, 
E. 90. (Vol 28) 1941 P.O. 45 (46) ; 20 Pat 791 : 68 Ind 
App 97 : ILR (1941) Kar PC 88 (PC). 

5. Any property attached.— [1] The rule applies 
to any property attached. (’10) 15 Cal W. N. 817 
(819) (DB.) (Moveables) ^ (’07) 4 Low Bur Bui 16 
(16) (Do) ^ (’01) 14 C. P, L. R. 124 (125) (Do) 
»a?(’70) 13 SuihWB 63 (67, 68) (FB) (Fractional 
share of immovable property attached.) 

[2] An objection by a third party to the attach- 
ment of any property can be entertained only after an 
attachment has been made. (Vol 22) 1935 All 343 (344) 
(DB.) 

6. Claims to debts attached in execution. — [1] 
Garnishee failing in bis claim — No suit filed within 
one year of the order against him— He cannot assert 
as a plaintiff or a defendant the right denied by the 
order. (Vol 1) 1914 Bom 299 (300) : 38 Bom 631 (DB.) 
© (Vol 18) 1931 Bom 288 (290) (DB ) (Assumed). © 
(Vol 11) 1924 Lah 367 (367) ^ (’04) 27 Mad 67 
(70, 71) (FB) (Overruling 24 Mad 20.) 

[ 2] Garnishee denying the existence of a debt, lays 
no claim to attached property. This Buie therefore 
does not apply. (Vol 23) 1936 Mad 162 (153) ; 59 
Mad 966 (DB.) * (Vol 33) 1946 Mad 176 (178.) 
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O. 21, R 58 {Conta.) 

[3] Garnishee claiming i-ight to defer payment — 
Eule applies. (Vol 29) 1942 Mad 650 (651), 

[4] Garnishee f riling to show cause why he should 
not pay into the Court the debt in response to a 
notice under 0. 21, E, 46 A (Sind Amendment) Objec- 
tion at a later stage by means of an application under 
this rule is barred. (Vol 30) 1943 Sind 23 (23) : ILE 
(1942) Ear 153 ^ (Vol 28) 1941 Rang 197 : 1941 
Rang LR 177 relied on.) 

7. Claim to decree attached in execution. — [1] 
Where A obtains a decree against B for money and in 
execution thereof attaches a decree in favour of B and 0 
who had obtained before the attachment a transfer of 
the decree attached prefers a claim to the decree, his 
claim falls under this rule. (Vol -13) 1926 Ali 244 
(245.) 

8. Claim tc property seized by receiver. — £l] 

A receiver in insolvency after adjudication of the 
judgment-debtor seizing properties as belonging to the 
insolvent third persons can prefer their claims or 
objections to such property — Such claims fall under 
S. 4 of the Provincial Insolvency Act. Procedure to be 
followed IS that prescribed by this rule. (Vol 1) 1914 
Ali 212 (212) : 36 All 8 (DB ) ^ (’ll) 13 Bom LR 

13 (17). 

[2] The decision of the Insolvency Court on such 
claims can be challenged hy way of appeal or 
otherwise as provided by the Insolvency Act, and not 
by a suit undor Rule 63. (Vol 15) 1928 All. 168 (159) 
(DB.) 

[3] The mere fact that subsequent to the attach- 
ment, the judgment- debtor becomes an insolvent and 
his properties become vested in the Official Assignee 
will not disentitle a claimant from preferring an objec- 
tion under this rule. (’87) 9 All 232 (233, 234) (DB.) * 
(Vol 16) 1928 All 158 (159) (DB.) 

9. Claims to properties ordered to be sold under 
a mortgage decree. — [1] This rule does not apply 
to claims or objections relating to properties ordered 
to be sold under a mortgage-decree. (’05) 27 All 700 
(701) (DB.) (Vol 20) 1933 Lah 76 (76.) © (’80) 4 
Bom 515 (520) (PB.) ^ (Vol 8) 1921 Cal 479 (480) 
(DB.) © (’87) 14 Cal 631 (633) (DB.) (The remedy is 
by way of suit.) (Vol 16) 1929 Lah 760 (761). ^ 
(Vol 17) 1930 Mad 712 (712) (DB.) (Vol 19) 1932 
Mad 716 (719) * (Vol 12) 1925 Nag 185 (185, 186) © 
(Vol 6) 1919 Pat 131 (131) (DB.) 

[2] Where a mortgage decree-holder ^erroneously 
applies for and gets an attachment efieoted on tho 
properties and a claim is thereupon preferred,' this rule 
will apply and the order on the claim will be conclu- 
sive within the moaning of Rule 63 (Vol 23) 1936 Pesh 
53 (54) (Vol 24) 1937 Lah 360 (361) (DB.) ^ (Vol 
15) 1928 Mad 525 527 (DB.) (Vol 2) 1916 Low Bur 
136 (137) : 8 Low Bur Rul215 (PB.) 

[3] As the eSeot of the amendment of 0. 21, Er. 58 
to 60, hy the Patna High Court, a claim to mortgage 
property directed to be sold in execution of the mort- 
gage decree falls within O. 21, R. 58. (Vol 31) 1944 
Pat 24 (25) : 22 Pat 709. 

10. Claim to property attached in execution of 

rent decree [l] By virtue of S- 170 1 of the Bengal 

Tenancy Act (VIII of 1§85), Rules 58 to 63 do not 
apply to a tenure of holding attached in execution 
of a decree for arrears of rent thereof. Hence, no 
claims or objections can be filed under this rule. (Vol 
27) 1940 Pat 21 (22.) © (Vol 26) 1939 Gal 272 (272) 


© (-01) 28 Cal 382 (885, 386) (PB) © (’06) 33 Cal 566 
(569) (PB.) 

[2] Tho rule applies to proceedings in execution of 
rent deoiees under the Madras Estates Land Act,) 1908 
(Vol 15) 1928 Mad 360 (360) : 51 Mad 774 (DB.) © 
(Vol 19) 1932 Mad 716 (718). 

11. Property attached in execution of decree in 
favour of company in liquidation— Claim to such 
property.) — [1] S. 171 of the Companies Act does not 
preclude an objection being taken under this rule when 
property is attached in execution of a decree in favour 
of a company in liquidation. (Vol 23) ‘1936 Pesh 185 
(186.) 

12. Who can prefer claim. — [1] Where the in- 
terest of a claimant accrued after the attachment which 
was effected, he cannot come under Rule 58. (Vol 21) 
1934 Pat 511 (511, 512) : 13 Pat 765 (DB.) 

[2] Occupancy rights of judgment-debtor attached — 
Landlord has sufficient interest in the property to 
entitle him to prefer objection, (Vol 25) 1938 Lah 677 
(678) (DB.) 

[3] An objection hy a person who subsequent to the 
attachment purchases the property in execution of 
another decree, is not one within this rule. (Vol 21) 
1934 Pat 511 (512) : 13 Pat 765 (DB.) © (Vol 22) 1935 
Nag 171 (172) : 31 Nag LR 301 (Court has inherent 
jurisdiction to deal with such cases.) © (Vol 26) 1939 
Lah 380 (381) (Do.) 

[4] Post office cash certificates in the name of a 
person attached in execution Held that objection by 
the Postmaster-General having custody of the certifi- 
cates falls within this rule. (Vol 23) 1938 Cal 445 
(446.) 

[5] Objection taken by the Secretary of State for 
India to whom notice is issued under 0. 21, R. 48 
for the attachment of the salary of a Government 
ser'^anb comes under this rule, (Vol 23) 1936 Lah 761 
(762.) 

[See also (Vol 28) 1941 Bom 389 (391, 394) : ILR 
(1941) Bom 415 (DB.)] 

[6] Where the shares of a member of a co-operative 
Society are attached in execution of a decree against 
the member, the society can object to the attachment 
under this rule. (Vol 26) 1939 Lah 305 (306.) 

[7] It is doubtful whether a reversioner having only 
a spes succession is in regard to the attached property 
can prefer an objection to the attachment under this 
rule. (Vol 29) 1942 Cal 180 (203) (DB.) 

13. Parties and representatives. — [1] Objections 
to attachment raised by parties or their representatives 
as representing third parties or as trustees, ^ are really 
objections by third parties and have to be decided under 
the provisions of Rr. 58 to 63. (’85) 7 All 547 (549, 
550) (DB.) © (’01) 23 All 263 (265) (DB.) © (Vol 23) 
1936 Pat 266 (257) © (Vol 22) 1935 All 897 (898) 
(DB.) 

[But see (Vol 29) 1942 Sind 14 (15) : ILR (1941) Ear 
474 (DB.) (Judgment-debtor objecting because property 
held by him as mutwalli-Case comes within S. 47 and 
not 0. 21, R. 58.) 

[2] Claim by the karnavan of a Malabar tarwad that 
the whole of the tarwad property is not liable to 
attachment in execution of a personal decree against 
him, falls under this rule. (1900) 10 Mad. L. Jour. 85 
(86) (DB.) © (Vol 3) 1916 Mad 789 (789) (DB.) 

[See however (’04) Mad L.) Jour 137 (138) (DB). 
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O. 21, R* 58 (eontd.) 

[8] Suit against testator— Executor who was made 
le^al representative claiming to be legatee of part of 
property to be held in trust for charity— Objection in 
execution as legatee holding property in trust falls 
under S. 47 and not under O. 21, R. 58. Suit by him 
on dismissal of his objection is not maintainable. (Vol. 
33) 1946 Mad. 209 ^214) (DB.) 

[4] Ai a Hindu debtor, died leaving B, a daughter 
and G a daughter’s son. A's creditor sued C alone and 
obtained a decree against A's assets in his hands. In 
execution of the decree, property in the hands of B (the 
daughter) was attached as being the assets of the 
deceased. B objected on tbo ground that the property 
was her personal property and did not form part of 
the assets of the deceased. It was held that B's 
obiecfcion was one by a stranger and as such came with- 
in this rule and not under S. 47. (Vol 19) 1932 All 263 
(264) (DB.) 

[See also (Vol 25) 1938 Nag 321 (322) : ILK (1940) 
Nag 509. (Decree against sons as legal representatives of 
the"" deceased— Widow not impleaded — Objection by 
Widow.)] 

[.5] Objection headed under 0. 21, B. 58 — Held 
that, in view of the nature of objections and character 
which the objector occupied in relatiou to the proceed- 
ings, the objections must be deemed to have been made 
as the representative of the original judgment-debtor 
and fell under S. 47. (Vol 31) 1944 Oudh 314 (318) : 
20 Luck 226. 

[6] Objection under S. 47 — Held that the objector 
as a stranger could object under 0. 21. B. 58 and the 
objection should not be thrown out merely because it 
was put under S. 47. (Vol 31) 1944 Pat 242 (244, 247) : 
23 Pat 265. ^ (Vol 30) 1948 Oal 56 (57). Bes judicata ) 

[7] See also notes on S. 47. 

14. Trustees and shebaits — [1]*A personal decree 
against a trustee or shebait does not estop him from 
asserting the claim of the beneficiary under this rule. 
(13) 21 Ind Gas 748 (749) (DB.) (Mad.) ^ (’88) 15 
Oal 329 (340) : 15 lud App 1 (PO.) ^ (Vol 2) 1915 Cal 
327 (329, 330) : 42 Cal 440 (DB ) © (Vol 23) 1936 Bang 
403 (404) (DB.] (But it is not open to him in bis capa- 
city as trustee to question authority of pleader for 
himself in his personal capacity to consent to attach- 
ment. ^ (’ll) 39 Cal 298 (303j (FB.) 


15. Claim by Official Receiver or Official Assi- 
gnee. — [1] If the vesting order takes place before 
attachment, the Official Receiver can prefer a claim 
under this rule. (Vol 28) 1911 Mad 262 (264) (DB) ^ 
(Vol 23) 1986 Cal 573 (574) : ILR (1937) 1 Cal 261. ^ 
(Vol 22) 1935 Mad 151 (152) : 58 Mad 403 (DB) 
(Vol 23) 1936 Sind 2 f3) : 30 Sind LB 288 (DB ) 

[See also (Vol 25) 1938 Rang 319(320)(DB.) (Objection 
by receiver in administration suit falls under this rule). 


[2] If the vesting order is subsequent to the attach- 
ment, then the claim of the Official Receiver does not 
fall under this rule ; ^ Articles 11 and 13, Limitation 
Act, do not apply to '^suoh eases. See also Note 23 on 
S, 47 and the AIR Commentries on the Limitation 
Act 2nd (1942) Edn., Art 11 Note 11 and Art 13 Note 
2. (Vol 9) 1922 Mad 189 (190, 191) : 45 Mad 70 (DB) 

16. Claims by third persons.— [1] The procedure 
under this rule applies to claims of third persons only 
(’85) 7 All 365 (366) (DB). ^ (’92) 16 Bom 700 (702) 
(DB.) 


17. Claims by transferee of property from the 
judgment-debtor — [1] A transferee of property 


attached in execution can object under this rule to the 
attachment made subsequent to his transfer. (Vol 28) 
1941 Pat 394 (394) (DB.) ^ (Vol 13) 1926 All 244 (215). 

(Voi 4) 1917 Mad 4 (5) (DB.) >5«(’12) 1912 Pun LR 
No 123 pase 374 (87)1 ^ (Vol 17) 1930 Pat 390 (391) 
(DB ) * (Tl) 15 Cal W N 542 (544) (DB.) © (Vol 26) 
1939 All 264 (267) : ILR (1939) All 354 (DB ) 

[See (Vol 26) 1939 Nag 183 (186) : ILR (1939) Nag 
548 (DB.) (Transferee subsequent to attachment can- 
not claim under this rule, he being bound by decree and 
being thus a ‘representative ’ of a party to the suit.)] 

[2] A simple mortgagee of the attached property can 
prefer a claim under this rule. (Vol 5) 1918 Mad 1054 
(1051) (DB.) (Vol 14) 1927 All 593 (594) : 49 All 
908 (DB.) 

18. Assignee of decree from the judgment 
debtor. — [1] The transferee of a decree from the judg- 
ment-debtor can apply under this rule to remove an 
attachment of the decree made subsequent to the trans- 
fer. (Vol 15) 1928 Bang 25 (26) : 5 X^ang 596 (DB.) ^ 
(1900) 10 MadL. Jour IIC (117) (DB.) 

19. “Shall proceed to investigate the claim’* 
[1] The Couit is bound to investigate a claim unless it 
has reason to reject it for delay. (’67) 8 Suth W R 26 
(27) (DB.) ^ (Vol 20) 1933 Lah 421 (421) ^ (Vol 22) 
1935 All 183 (185) (DB.) ^ (Vol 22) 1985 Bang 207 
(208) (DB.) 

[2] It is improper merely to notify a claim in the sale 
proclamation, without any investigation. (Vol 6) 1919 
Mad 788 (743) : 41 Mad 985 (E3.) (Per Seshagiri 
A}yar, J.) 

[3] No investigation but merely notification of claim 
in sale proclamation — Saeh order though wrong is oon- 
elusive till set aside by a suit under 0. 21, R. 63. 
(Vol 6) 1919 Mad 787 (742) : 41 Mad 985 -(FB.) 

[4] The Court should not reject a claim without 
investigation merely on the ground that the question 
of possession of title is doubtful or complicated. (Vol 1) 
1914 Lah 508 (509.) 

[5] An order for merely notifying a claim does not 
preclude the executing Court from subsequently investi- 
gating the claim on the merits. (Vol 22) 1985 Mad 
1015 (1017). 

[6] It is not possible to define the amount of enquiry 
which constitutes an investigation. (’88) 15 Oal 521 
(526) : 15 Ind App 123 (PO.) 

[7] If the order purports to deal with the merits it 
must be taken thit there has been an investigation- 
(’06) 29 Mad 225(227) (DB ) (Vol 4) 1917 Ogdh 99 
(101) : 19 Oudh Cas d57. 

[S] The question to be deeided is, whether on the 
date of the attachment, the judgment debtor or the 
objector was in possession and where the Court is satis- 
fied that the property was in possession of the objector, 
it must be found whether he held it on his own account 
or in trust for tlie judgment-debtor. (Vol 16) 1929 Pat 
273 (274) ^ (Vol 7) 1920 Mad 748 (758) : 43 Mad 760 
(PB.) ^ (Vol 26) 1939 All 117 (119). (Voi 22; 1983 
Pat 267 (268.) 

[9] The sole question to be investigated is, one of 
possession. (Vol 30) 1943 Bom 129 (130) : ILB (1943) 
Bom 171. ® (Vol 29) 1942 Oal 180 (202) (DB.) ^ (Vol 
27) 1940 Mad 881 (882) (Vol 18) 1931 Lah 666 (666). 
* (-02) 29 Oal 543 (546). ® (Vol 15) 1928 Mad 163 
(163). ^ (Vol 16) 1929 Nag 66 (67). ^ (Vol 9) 1922 Low 
Bur 16 (16). ^ (Vol 14) 1927 Sind 114 (ll5). ^ (Vol 24) 
1937 Oal 639 (641). ^ (Vol 26) 1939 All ll7 (119). 
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O. 21, R. 58 [contd,') 

[10] Questions of legal right and title are not 
relevant except so far as they affect the question of 
possession. (Vol 27) 1940 Mad 881 (882) © (1900-02) 
1 Low Bur Rul 180 (181, 182), ^ (Vol 23) 1936 Rang 
306 (307) : 14 Rang 516 ^ (Vol 31) 1944 Pat 242 (246) : 
23 Pat 365 (DB).© (’37) 1937 Mad W N 320 (320).© 
(Vol 21) 1934 Rang 212 (213) (DB ) © (Vol 22) 1936 
Pat 267 (268). 

[11] Ultimate question of trust is outside the scope 
of investigation under this rule. (Vol 11) 1924 Cal 744 
(748) : 51 Cal 548 (DB ) 

[12] Complicated questions like the benami nature of 
transactions should not be gone into during the investi- 
gation. (Vol 27) 1940 Pat 653 (654): 19 Pat 494 © 
Vol 16) 1929 Pat 273 (274) © (Vol 23] 1936 Bom 160 
162) : 60 Bom 226. 

[13] It has been held in the following cases that the 
Court does not act without jurisdiction, if it does not go 
into the question of possession but decides the claim on 
some other basis like the title ( 12) 34 All 365 (370) 
(DB.) © (Vol 4) 1917 Mad 311 (311) (DB.) © (Vol 4) 
1917 Low Bur 79 (80). 

[14] Person, objecting to attachment, claiming under 
transfer from the judgment-debtor — Evidence that 
transfer was fraudulent is not admissible — Creditor’s 
remedy is by suit under 0. 21, R. 63. (Vol 33) 1946 
Mad 174 (175), 

20. Proviso — [1] The court cannot dismiss a 
claim petition under this rule on the ground of delay, 
without giving the claimant an opportunity to explain 
the delay and without considering the explanation. 
(Vol 20) 1933 All 751 (751) (DB.) © (Vol 24) 1937 Oudh 
268 (269) : 13 Luck 111 (DB.) 

[2] Dismissal of claim on the ground of delay after 
investigation is illegal. (Vol 5) 1918 Upp Bur 32 (32) ; 
2 Upp Bur Rul 136 © (Vol 4) 1917 Cal 9 (10) (DB ) 

[3] An order rejecting a claim on the ground of delay 
which is not set aside by a regular suit within one 
year from the date of the order is conclusive within 
the meaning of R, 63, (Vol 15) 1928 Mad 525 (526) 
(DB.) © (Vol 20) 1933 Bom 190 (191) : 57 Bom 213 
(DB.) © (Vol 22) 1935 Pat 122 (123 ) © (Vol 22) 1935 
Cal 500 (501). 

21. Transfer of proceedings under this rule. — 

[1] A transfer to another Court of only the objection 
under this rule without transferring the execution pro- 
ceedings also is not according to law. (Vol 25) 1938 Lah 
95 (96). 

22. .Effect of order —Res judicata. — [1] An order 
on a claim petition disallowing the claim bars, on 
general principles of res judicata, a fresh application on 
the same ground. (Vol 29) 1942 Mad 5 (8) (DB.) © (’70) 
14 Suth WB 144 (145) (DB.) 

[See (Vol 27) 1940 Lah 67 (67) (Application dis- 
missed as incompetent without enquiry on merits — No 
res judicata )J 

[2] Where a claim under this rule is rejected, the 
claimant cannot raise the same question by way of 
defence to a suit for possession by the auction-pur- 
chaser. (Vol 22) 1935 Cal 500 (502) (DB.) © (Vol 22) 
1936 Rang 161 (162). 

[See however (Vol 26) 1939 Mad 456 (461) : ILR 
(1939) Mad 803 (SB.) 

[3] The order passed in a claim proceeding is only 
quoad the particular claimant or the particular property 

" attached and not a general decision enuring to the bene- 


fit of others who are not parties thereto. (’67) 8 Suth 
WR 27 (28) (DB.) © (’02) 25 Mad 721 (723) (DB.) © 
(’92) 16 Mad 477 (479) (DB.). 

[See (Vol 30) 1943 Oudh 431 (432).] 

[See also (Vol 26) 1939 All 657 (659).] 

[4] An order in favour of one of several decree- 
holders disallowing a claim cannot be availed of in 
favour of the other decree-holders who are not parties 
to the claim. (Vol 29) 1942 Mad 128 (129). © (’96) 
18 All 413 (413) (DB.) 

[See also (Vol 26) 1939 Mad 456 (460) ; ILR (1939) 
Mad 803 (SB.) 

[5] Claim under the rule disallowed. Order dis- 
allowing the claim not set aside by a suit under R. 63. 
Held that a person holding a decree against the defea- 
ted claimant and seeking to attach the property in 
execution of his decree will be bound by the previous 
order dismissing the claim of his judgment-debtor. 
(Vol 23) 1936 All 722 (723) © (Vol 22) 1935 All 888 
relied on). 

[6] Claim preferred by the manager of the Court of 
Wards on behalf of a minor without the sanction of the 
Court of Wards — Order disallowing the claim does not 
bind the minor. (’99) 27 Cal 242 (252, 253) (DB.) 

[7] Cialm by a third party that he is the owner of 
attached property. — Attachment set aside — Decision 
that the third party is the owner is not binding on the 
jadgment-debtor, unless he has appeared and opposed 
the claim. (Vol 26) 1939 All 728 (729). 

[8] A certain property is attached in execution of a 
decree against A. B prefers claim under this rule on 
the ground that C is the owner of the property and 
that he B is a usufructuary mortgagee from him. The 
claim is dismissed. 0 then redeems the property and 
objects to the attachment. 0 (the mortgagor) cannot be 
called the representative of B (the mortgagee) and is 
not bound by the decision against J5(Vol 29) 1942 
Oudh 465 (472) (FB.) 

[9] Application under 0. 21, R. 58 rejected — Subse- 
quent suit, based on title independent of anything 
decided by rejection of application, is not barred even if 
brought more than one year of rejection of the applica- 
tion. (Vol 32) 1945 Pat 434 (435) : 24 Pat 345 
(DB.) 

[10] Subject to the operation of the doctrine of res- 
judicata, an order on a petition under this rule does 
not extend beyond the execution of the order which gave 
rise to those proceedings. (Vol 32) 1945 Mad 333 : 
(336) : ILR (1946) Mad 79 (FB.) © (Vol 8) 1921 Mad 
105 ; 44 Mad 268 (Overruled.) 

23. Proclamation of sale pending claim-petition. 
— [1] A court cannot order the issue of a proclamation 
of sale while a claim petition is pending. (Vol 27) 1940 
Mad 6 (7). 

24, Appeal. — [l] No appeal lies against an order 

allowing or rejecting a claim under this rule . The 
order is conclusive subject to the result of the suit con- 
templated by Role 63. (Vol 28) 1941 Mad 262 (264) 
(DB.) © (Vol 28) 1941 Pat 39 i (394) (Revision lies.) © 
(Vol 10) 1923 All 292 (292) © (’80) 2 All 752 (753) 
(DB.) © (*04) 28 Bom 458 (460) (DB.) © (’02) 6 Cal W N 
63 (65) (DB.) © (Vol 10) 1923 Rang 195 (195) : 1 Rang 
276. © (Vol 22) 1935 Mad 151 (152) : 58 Mad 403 
(DB.) (No appeal lies even though the application 
is headed as one under S. 47.) © (Vol 23) 1936 

Lah 830 (831.) © (Vol 23) 1936 Sind 2 (2) : 30 Sind 
LB 288 (DB.) © (Vol 24) 1937 Pat 341 (343). 
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59. The claimant or objector must adduce evidence to show that at the date of the 
Evidence to be attachment he had some interest in, or was possessed of, the projjerty 

adduced by claimant, attached. 
fl882-S. 279.] 

PROVINCIAL AMENDMENT 

Patna 

Suhshkite the following for Eule 59 : 

“59. The claimant or objector must adduce evidence to show that at the date of the decree or of the 
attachment, as the case may be, he had some interest in, or was possessed of, the property in question.” 

60. Where upon the said investigation the Court is satisfied that for the reason stated in the 
Eelease of property claim or objection such property was not, when attached, in the possession of 

from attachment. the judgment-debtor or of some person in trust for him, or in the occupancy of 
a tenant or other person paying rent to him, or that, being m the possession of the judgment-debtor 
at such time, it was so in his possession, not on his own account or as his own property, hut on 
account of or in trust for some other person, or partly on his own account and partly on account 
of some other person, the Court shall make an order releasing the property, wholly or to such 
extent as it thinks fit, from attachment. 

[1882-S. 280 ; 1877— S. 280 ; 1859— S. 220 See S. 63.] 


O. 21, R 58 [contd,) 

[2] Defendant discharged by decree at instance of 
plaintiff as being not proper party to suit ceases to be 
party within S. 47 and he is not entitled to object to 
attachment under E. 58 and to file a suit under E. 63 
if objection is dismissed — S. 47 does not bar suit (Vol 
30) 1943 Nag 273 (276) : ILE (1943) Nag 462 (469.) 

[3] Decree-holder in execution proceedings merely 
asking that his previous mortgage should be notified — 
Sale proclamation merely announcing existence of that 
mortgage — No determination under O. 21, E. 62 — Order 
would not be final and appeal would not lie to High 
Court or to Federal Court. (Yol 27) (1940) FO 1 (2,3): 
1940 FCE 1 (FO.) 

[4] Under the special provisions of the Agra Ten- 
ancy Act 1926, an order passed by an Assistant Collec- 
tor, Second Class, is appealable to the Collector, but the 
party aggrieved by the appellate order can file a suit 
under 0. 21, E. 63 (Vol 19) 1932 All 502 (503) : 54 All 
767 (DB.) 

[5] There is a conflict of opinion as to whether an 
order dismissing a claim petition is a “judgment” with- 
in the meaning of the Letters Patent and appealable as 
such. 

[a] It is a “judgment” and appealable as such. 
(’02)25Mad 555 (559)(DB,) ^ (Vol 3) 1916 Mad 883 
(884): 39 Mad 1196 (DB.) 

[b] It is not a “judgment” and hence no appeal lies. 
(Vol 14) 1927 Bang 287 (287) : 5 Bang 381 (DB.) 

[c] Concluding words of 0. 21, K 63, preclude an 

appeal from the order. (Vol 20) 1933 Cal 715 (716) : 60 
Cal 914 (DB.) (Whether Qrder is ‘judgment’ not 

decided). 

[6] Where the claim is one coming under S. 47, the 
order passed thereon is appealable even though the 
objection was misdescribed as one under 0. 21,B. 58 
and the Court dealt with it as such. (Vol 19) 1932 Lah 
376 (377) (Vol 22) 1935 Ail 183(185) ^ (Vol 21) 
1934 Mad 435 (435) : 57 Mad 822 (DB) q* (Vol 26) 1939 
Lah 207 (208) ^ (Vol 22} 1935 Mad 923 (924) ® (Vol 
16) 1929 Pat 141 (144) : 8 Pat 717 4* (Vol 16) 1929 Pat 
472 (472) (DB.) 

25, Revision. — [1] See S. 115 and the following 
cases. — (Vol 29) 1942 Pat 369 (370). (Objection dis- 
missed — Eemedy is either to apply in revision or to file 
suit under 0. 21, E. 63.) * (’42) ILE (1942) Kar 160 


(161. 162) (DB.) (No revision lies when remedy by way 
of suit under 0. 21, E 63 is open.) ^ (’40) 6 BE 696 
(698). (Where, although purporting to deal with the 
question of possession, the Court has really been con- 
sidering the question of benami, the High Court will 
interfere with its order in revision.) 

ORDER 21, RULE 59— Note 1. 

[1] The rule places the burden on the claimant to 
prove that at the date of attachment he had some 
interest in the property attached or was in possession 
thereof. (1891) 18 Cal 290 (296) ^ (Vol 24) 1937 Cal 
639 (640). 

[2] 0. 21, E 59, does not mean that, if the claimant 
establishes that he has some interest in the attached 
property he can succeed irrespective of the question of 
possession ; nor should his claim be disallowed if he fails 
to establish the interest set up, irrespective of the ques- 
tion of possession of judgment- debtor. (Vol 2) 1915 Oal 
116 (117). 

[3] The interest referred to in 0, 21, r. 69, is not 
necessarily an interest in land in the sense that expres- 
sion is used in S. 54, T P. Act (Vol 22) 1935 Mad 193 
(194). 

[4] The words * some interest ’ mean such an interest 
as would render the possession of the judgment- debt or 
possession not on his own account but on account of or 
in trust for some other per‘?ou. {Vol 2) 1915 Cal. 116 
(117}.^ (1897) 1 Cal W N 617 (622). (Vol 20) 1933 Nag 
297 (298). 

[5] Mere attachment does not give a person any 
interest in the property within the meaning of the rule. 
(Vol 22} 1935 Nag 171 (172) : 31 Nag LE 301. 

[6] Rule applies to invpstigation of claims in attach- 
ment before judgment. (Vol 20) 1933 Nag 297 (298). 

ORDER 21, RULE 60— Note 1. 

[1] Under this rule the Court has to investigate 
whether the property attached was ^ at the time of the 
attachment in the possession of the judgment-debtor or 
of some person in trust for him or in the occupancy of a 
tenant or other person paying rent to him. (Vol 15) 1928 
All. 668 (669) * (Vol 5) 1918 Low Bur 32 (32), 

[2] An order of release should he .unconditional. (Vol 
6) 1919 Cal 473 (473), 

[3] In execution of decree attachment made— Objec- 
tion by charge- holder allowed— Property sold subject 

143 A. M : 
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PROVINCIAL AMENDMENT 

Patna 

Substitute the following for Buie 60 : 

“60. Where upon the said investigatiou the Court is satisfied that for the reasons stated in the claim or 
objection, such property was not, at the date of the decree, or when attached, as the case may be, in the possession 
of the judgment-debtor or of some person in trust for him, or in the occupancy of a tenant or other person paying 
rent to him, or that, being in the possession of the judgment-debtor at such time, it was so in his possession, not 
on his own account or as his own property, but on, account of or in trust for some other person, or partly on his 
own account and partly on account of some other person, the Court shall mahe an order releasing the property, 
wholly or to such extent as it thinks fit, from the execution proceedings, or from attachment, 

Where the property has been sold, such order shall have the effect of setting aside the sale; and if it ha s 
been purchased by a third party in good faith, the Court may make such order for his compensation by the decree - 
holder or objector, to an extent not exceeding 12-1/2 per cent, oj the pucchise price, as it thinks fit.” 

61 1 Where the Court is satisfied that the property was, at the time it was attached, in the 
Disallowance of claim possession of the judgment-debtor as his own property and not on account 

to property attached. of any other person, or was in the possession of some other person in 

trust for him, or in the occupancy of a tenant or other person paying 
rent to him, the Court shall disallow the claim. 

[1882-S. 281 ; 1877-S. 281 ; 1859-S. 246.] 


Patna 


PROVINCIAL AMENDMENT 


Substitute the following for Rule 61 ; 


“61. Where the Court is satisfied that the property was, at the time of the decree, or of the attachment, 
as the case may be, in the possession of the judgment-debtor as his own property and not on account of any other 
person, or was in the possession of some other person in trust for him or in the occupancy of a teuaut or other 
person paying rent to him, the Court shall disallow the claim.” [8-10-1937.] 


0. 21, Rt 60 (floutd*) 

to charge — On suit by purchaser defendants contended 
that^sale was illegal being without attachment — Court 
ordering illegal sale subject to charge treated attach- 
ment as subsisting — Sale therefore held valid. (Tol 7) 
1920 Bom 132 (134) ; 44 Bom 860. 

[4] Claimant found to be in possession in his own 
right — Claim cannot be rejected on the ground of want 
of title. (Vol26) 1939 All 117 (119) ^ (Yo\ 22) 1935 
Rang 11 (12) (Court cannot declare that the claimant 
is liable under the decree though it was not passed 
against him). 

[5] Person in possession claimed by decree-holder to 
be in possession on behalf of judgment-debtor — Claim 
of title should be gone into, (Vol 21) 1934 Rang 212 
(213). 

[6] Objection by judgment-debtor that attached pro- 
perty is held by him in representative capacity falls 
under 0, 21, B. 60. (Tol 2) 1915 Cal 275 (276) [OHter), 
* (Tol 2) 1915 Cal 327 (329) : 42 Cal 440 (Judgment- 
debtor alleging to be in possession as shebait of deity.) 

[7] A mortgagee in possession is in possession 
on account of or in trust for the mortgagor to 
the extent of the mortgagor’s interest. And if the 
property is attached under a decree against the mort- 
gagee, it must be realised from that attachment to ^the 
extent of the mortgagor’s interest. (1911) 10 lud Cas 
994 (995) (Rang). 

[8] Claimant having half share in attached property 
— Proper course is to release eutire property and to pro- 
ceed by way of attachment under R. 47. (Vol 19) 1932 
Cal 408 (408) : 69 Cal 808. 

[9] The words “ some other person,” in R. 60, can 
only mean some person other than the attaching decree 
holder and the judgment-debtor. Therefore, when the 
only persons interested in the attached property are the 


attaching creditor and the judgment-debtor, the prohi - 
bition contained in this section does not apply. (Vol 27*^ 
1940 Nag 270 (271). 

[10] Release from attachment under R. 60— Suit 
under R. 63 by decree-holder and decree passed in his 
favour — Original attachment continues. (Vol 8) 1921 
Cal 101 (103) ^ (Vol 5) 1918 Oudh 275 (278). (Vol 
10) 1923 Rang 237 (239). 

[11] Order of Court directing return of attached 
property — Supratdar becomes depositary for objector. 
(Vol 11) 1924 Nag 12 (13). 

[12] The rule is inapplicable to questions arising 
between parties themselves. (Vol 23)1936 Bom 227 (231): 
60 Bom 516. 

ORDER 21, RULE 61— Note 1. 

[1] Decree-holder attaching property which judg- 
ment-debtor alleged was wakf property — Court holding 
wakf illusory — Couit is bound to disallow claim under 
this rule. (Vol 22) 1935 Rang 395 (396 j. 

[2] Failure to decide question of possession under 
this Rule and deciding question of title is material 
irregularity— Order can be revised by High Court, (Vol 
2) 1915 Cal 116 (117). (DB.) 

[3] If the Court auction takes place, the effect of an 

order disallowing a claim under this rule is to give the 
auction purchaser a title as against claimant subject to 
the result of the suit under R. 63. (1890) 17 Cal 260 

(262) (DB.) * (Vol 20) 1933 Mad 879 (Sol, 882): 57 , 
Mad 195. 

[4] Order under B. 61 does not bar suit under S. 42, 
Specific Relief Act (Vol 6) 1919 Lah364 (366, 366). 

[5] An order passed pnder^ this rule is not appealable. 
(1904) 28 Bom 458 (460) (DB.) 

[6] An order dismissing a claim passed by a Judge 
of High Ccurt in exercise of the original civil jurisdio 
tion is subject to appeal. (1902) 25 Mad 665 (559) (DB. 
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62. Where the Court is satisfied that the property is suhjeot to a mortgage or charge 
in favour of some person not in possession, and thinks fit to continue 
menTsubjeorto claim ot the attachment, it may do so, subject to such mortgage or charge. 

incumbrancer. 

[1882-S. 282 ; 1877-S. 282.] 


ORDER 21, RULE 62. 

Synopsis. 

1. Scope of the Rule. 

2. “Subject to mortgage.” 

3. Mortgage in favour of a person not in posses- 

sion. 

4. Effect of order under this rule, 

5. Appeal. 

1. Scope of the Rule.— [1] The Code clearly makes 
a distinction between a ease in which property is sold 
subject to a mortgage and a ease in which notice of an 
alleged mortgage is given in the proclamation of sale. 
The former is provided by B.62 and the latter by r. 66 
(1906) 28 All 418 {420 )>£< (Vol 17) 1930 Oudh 362 (366) 
(DB.) 

[2] Under R. 62, the Court after being satisfied of 
the existence of the mortgage, sells only the judgment- 
debtor’s right of redemption, so that the purchaser docs 
not acquire any greater rights than those of redeem- 
ing the mortgage (1906) 28 All 418 (420) (Vol 26) 
1939 Cal 620 (621, 622) (DB.) : ILB (1939) 2 Cal 291 : 
(Vol 7) 1920 Oal 354 (357) (DB.):47 Cal 446. (Vol 20) 
1933 Mad 879 (881) (DB,) *. 57 Mad 196. ^ (Vol 26) 
1939 Nag 305 (808) : ILR (1939) Nag 665 (Vol 22) 
1935 Oudh 23 (25, 26) : 10 Luck 343 (DB.) Court 
holding under 0. 21, R. 62 property subject to mort- 
gage — Auction purchaser cannot subsequently challenge 
existinoe or validity of mortgage. © (Vol 17) 1930 
Oudh 362 (365) (DB.) •$< (Vol 2) 1915 Oudh 157 (168.) 

[3] Claim by mortgage-Claim allowed and property 
sold subject to mortgage-Decree-holder purchaser cannot 
afterwards challenge mortgage. (Vol 10) 1923 Nag 282 
(288) : 19 Nag LR 15. ^ (Vol 26) 1939 Nag 305 (308): 
ILR (1939) Nag 666. 

[4] Purchaser at auction sale subject to mortgage can 
challenge same on ground that nothing is due there- 
under— But in this case he was held precluded from 
doing so, by the judgment-debtor’s admission of the 
mortgage. (Vol 11) 1924 Nag 208 (209). 

[5] Property sold subject to mortgage— Claim of 
mortgagee recognized under R. 62 — Suit to avoid mort- 
gage Purchaser’s plea that mortgage was fiaudulcnt — 
Suit to set aside mortgage under R. 63 held not neces- 
sary and purchaser can set up fraudulent nature of 
mortgage under S. 44, Evidence Act, (Vol 1) 1914 Bom 
302 (303) (DB.) 

[6] Application by intervener to raise attachment 
without stating that he has lien on property attached — 
Order that property may be sold subject to intorvenor’s 
lien is not under R. 62 but under E. 66. (1911) 35 Bom 
275 (277, 278) (DB*) 

[7] Whether property is sold subject to mortgage 
or simply notice is given in sale proclamation of such 
encumbrance, result is same so far as auction-purchaser 
is concerned. (Vol 12) 1925 Oudh 154 (157) 27 
Oudh Cas 308. 

[8] Puisne mortgagee purchasing property in his 
decree — Application to notify his encumbrance in 
execution of subsequent mortgage— R. 62 does not 
apply, but application is maintainable under R. 66 ^ 
Vol 4) 1917 Oudh 92 (96) (DB,) 


2. “Subject to a mortgage.” — [1] Dismissal of 
objection by mortgagee for recognition of his encum- 
brance is conclusive, unless set aside in a suit under 
R. 63 (Vol 7) 1920 Mad 191 (192) (DB.) © (Vol 26) 
1939 All 657 (659) ^ (Vol 26) 1939 Cal 620 (622) : 
(DB.) ILR (1939) Oal 291. •$< (Vol 17) 1930 Nag 116 
(119) : 26 Nag LR 136 (PB.) (Vol 13) 1926 Nag 423 
22 Nag ILR 94 overruled. (Vol 29) 1942 Pat 406 (408) : 
21 Pat 300. ^ (Vol 26) 1939 Pat 21 (22). ® (Vol 
18) 1931 Bang 310 (312) : 9 Rang 367. 

[But see (Vol 25) 1938 Lab 760 (761.) © (Vol 3) 
1916 Bom 179 (180) : 41 Bom 64 (DB.) Distinguish- 
ing 22 Bom 640.] 

[2] Mortgaged property attached by third party in 
execution of his money decree— Mortgagee by applica- 
tion informing Court of his mortgage and praying for 
same being notified in proclamation — Court’s order 
dismissing application on ground that mortgage had 
been discharged held not one passed under 0. 21, B. 62 
(Vol 26) 1939 All 657 (659). 

[3] Mere fact that incumbrances arc notified in sale 
proclamation does nof; dispense with proof regarding 
validity of incumbrances. (Vol 28) 1941 Oudh 205 
(207) (DB.) ^ (1938) 67 Oal L. Jour 79 (80). 

3. Mortgage in favour of a person not in posses- 
sion. — [1] E. 62 refers only to claim of mortgagee not 
in possession. (Vol 11) 1924 Oudh 384 (385) © (1909) 
33 Bom 311 (316) (DB.) 

[2] Mortgagee in possession— Objection to attach- 
ment decided in bis favour — Attached property ought 
to he released — Sale subject to mortgage is irregular. 
(1909) 33 Bom 311 (316) (DB,)* (1873) 10 Bom H.O.R. 
100 ( 102 .) 

[3] Property in possession of mortgagee attached — If 
it can be inferred that the decree-holder’s intention was 
not to attach the property itself but the equity of 
redemption, — attachment may be allowed upon the 
equity of redemption in Spite of mortgagee’s application 
for removal of attachment. (Vol 12) 1925 Cal 296 
(297), ^ (Vol 11) 1924 Oudh 404 (404). ^ (Vol 14) 1927 
Pat 51 (52) ^ (Vol 10) 1923 Bang 119 (119) : 4 Upp 
Bur Eul 127 : 25 Or. L. Jour 311. 

[4] Usufructuary mortgagee’s objection to attachment 
dismissed and properly sold and delivered to auction- 
purchaser — Usufructuary mortgagee is not entitled to 
sue under S. 68 T. P* Act — He must file a suit for 
enforcement of hL, mortgage. (Vol 23) 1936 Oudh 263 
(264) : 12 Luck 144. 

4. Effect of order under the rule. — [1] The eflfeot 
of an order under 0. 21, R. 62, continuing an attach- 
ment subject to a mortgage is that the purchaser at 
the auction sale takes only the mortgagor’s right of 
redemption. (Vol 6) 1919 Low Bur 124 (124) © (1910) 

7 All L Jour 199 (200, 202.)©(Vol 3) 1916 Cal 349 (351) 
(DB.) Property purchased subject to lien— Purchaser is 
bound to satisfy lien. © (Vol 6) 1919 Lab 163 (164.) A 
purchaser in execution purchasing the property subject 
to an incumbrance with possession must pay it off 
before he claims possession. 

[2] Purchaser in execution of his own decree subject 
to mortgage lien, declared by court, without acquiescing 
in order can question validity of mortgage within one 
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63. Where a claim or an ohjection is preferred, the party against whom an order is 
_ Saving of suits to establish made may institute a suit to establish the right which he claims to the 
right to attached property. property in dispute, bat, subject to the result of such suit, if any, the 
order shall be conclusWe. 

[1882-S. 283 ; 1877-S. 283 ; 1859-S. 220.] 

PROVINCIAL AMENDMENTS. 

Calcutta 

Add tlie following as Rule 63A. : 

“R 63 A. When an attachment of moveable property ceases, the Court may order the restoration of the 
attached property to the person in whose possession it was before the attachment.” [3-11-1933.] 

Patna 

Add the following heading and Rules 63A to 63H : 

GARNISHEE ORDERS. 

*‘R. 63 A. Where a debt (other than a debt secured by a marfcgage or a debt recoverable only in a Revenue 
Court or a debt the amount of which exceeds the pecuniary I'urisdio^ion of the Court) has been attached under 
E. 46 and the debtor prohibited under cl. { — ) of sub-r. (1) of R. 46 (hereinafter called the garnishee) does not pay 
the amount of the debt into Court in accordance with R. 46, sub-r. (3), the Court on the application of the 
decree-holder may order a notice to issue calling upon the garnishee to appear before the Court and show cause 
why he should not pay into Court the debt due from him to the judgment-debtor. A copy of such notice shall, 
unless otherwise ordered by the Court, be served on the judgment-debtor, 

R. 63B. (1) If the garnishee does not pay into Comt the smonnt of tie debt due from him to the, 
judgment-debtor, and if he does not appear in answer to the notice issued under R. 63A, or does not ditpute his 
liability to pay such deft to the judgment-debtor, then the Court may order the garnishee to comply with the 
terms of such notice, and on such order execution may issue against the garnishee as tlough srch order were a 
decree against him. 


O. 21, R. 62 (contd.) 

year of the order, (Vol 8) 1931 All 139 (140) (DB.) 

52 All 1032 (DB.) \ J f 

5. Appeal.— [1] Decree -holder in execution proceed- 
ings merely a«king that his previous mortgage should 
be^ notified- — Sale pioclamation merely announcing 
existence of that mortgage — No determination under 
0, 21, R. 62 — Order would not be final and appeal 

would not lie to High Court or to Eederal Court. (Vol 

27) 1940 FC 1 (2) (FC)— 1940 F. C. R. 1 {Obitet). 

ORDER 21, RULE 63 
Synopsis. 

1. Scope of the rule. 

2. “The party against whom an order is made.” 

3. Order dismissing a claim for default. 

3a. Ex* parte order against decree-holder. 

4. Order refusing to investigate. 

4a. Withdrawal of claim. 

5 Attachment before judgment. 

6. “ May institute a suit to establish the right 

which he claims.’* 

7. Parties to the suit. 

8. Consequential relief, if and when should be 

asked. 

9. Damages for wrongful attachment. 

10. Suit not necessary if property is released 

from attachment. 

11. Claimant can pay money under protest. 

12. Other remedies open to a claimant or objec- 

tor. 

13. Objector can plead invalidity of attachment. 

14. Subject to the result of the suit the order is 

conclusive. 

15. Property in respect of which the order is con- 

clusive. 


16. Effect of decision in claim cases as to posses- 

sion. 

17. Burden of proof in a suit under this rule. 

18. Defence of fraudulent transfer by the judg- 

ment-debtor. 

19. Jurisdiction. 

20. Valuation ot suit for court-fees. 

21. Insolvency of jugment-debtor. 

22. Effect of attachment on adverse possession. 

23. Costs. 

23a. Decree holder’s suit under this rule whether 
step-in-aid of execution. 

24. Local amendments. 

1. Scope of the rule. — [1] The rule gives a Ftatu- 
tory right of suit to the party against whom an order 
is passed in the claim proceedings. (Vol 29) 1942 Pat 
m (408) : 21 Pat 30o (DB.) * (Vol 27) 1940 Pat 
653 (658) : 19 Pat 494 (DB.) * (Vol 5) 1918 Mad 76 
(77) (DB.) a- (Vol 21) 1934 Mad 436 (435) : 57 Mad 
822. * (Vol 13) 1926 Bang 73 (73) : 3 'Bang 515, * 
(Vol 24) 1937 Lah 360 (361) (DB.) a (Vol 25) 1938 
OudL 35 (37) (DB..) 

[But see * (Vol 27) 1940 All 407 (410) : ILE (1940) 
All 542 (DB.)] ^ ^ 

[2] A suit under this rule has to be filed within one 
year from the date of the order. (Vol 6) 1919 Cal 835 
(836) : 45 Cal 785 (DB.) * (Vol 16) 1929 Pat 116 
(117) (DB.) 

[3] No cause of action arises for a suit under this 
rule before the claim order and attachment. (Vol 10) 
1923 Bang 82 (83, 84.) 

[4] If no suit is filed, the order becomes conclnslve. 
(Vol 30) 1943 Mad 36 (38) ILE (1942) Mad 40 (DB.) 
* (Vol 10) 1923 Bang 156 (166.) * (Vol 7) 1920 Mad 
206 (208) (DB,) 

[5] Under this rule, what is oonelubive is the order 
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(2) If the garnishee appears in answer to the notice issued under E. 63 A and disputes his liability to pay 
the debt attached, the Court, instead of making an order as aforesaid, may order that any issue or question neces- 
sary for determining his liability be tried as though it were an issue in a suit, and may proceed to determine such 
issue, and upon the determination of such issue shall pass such order upon the notice as shall be just. 

R. 63C. Whenever in any proceedings under the foregoing rules it is alleged by the garnishee that the 
debt attached belongs to some third person, or that any third person has a lien or charge upon or interest in it, the 
Court may order such third person to appear and state the nature and particulars of his claim, if any, upon such 
debt, and prove the same if necessary. 

R, 63D. After hearing such third person and any other person who may subsequently be ordered to 
appear, or in the case of such third or other person not appearing as ordered, the Court may pass such order as is 
provided in the foregoing rules, or make <=uch other order as the Court shall think fit, upon such terms in all eases 
with respect to the lien, charge or interest, if any, of such third or other person as shall seem just and reasonable. 

R. 63E. Payment made by, or levied by execution upon, the garnishee in accordance with any order 
made under these rules shall be a valid discharge to him as against the judgment- debtor, and any other person 
ordered to appear under these rules, for the amount paid or levied although such order or the judgment may be 
set aside or reversed. 

R. 63F. The costs of any application for the attachment of a debt or under the foregoing rules and of 
any proceedings arising fiom or incidental to such application, shall be in the discretion of the Court. Costs 
awarded to the decree-holder shall, unless othei wise directed, be retained out of the money recovered by him 
under the garnishee order and in priority to the amount oi his decree. 

R. 63G. Out of the amount recovered under the garnishee order the Court shall deduct a sum equal to 
the court-fee payable under the Indian Court-fees Act on a plaint in a suit for recovery of the money and credit 
the same to the Government. 

R. 63H. (1) Where the liability of any garnishee has been tried and determined under these rules the 
order shall have the same force and be subject to the same conditions as to appeals or otherwise as if it were 
a decree. 

(2) Orders not covered by clause (!) shall be appealable as orders made in execution.’* 


0. 21, R. 63 (contd,) 

which decides the liability or otherwise of the property 
to attachment. (Vol 31) 1944 Bom 50 (53.) 

[6] The finding of the Court in the claim proceed- 
ings is a summary decision from which the suit allow- 
ed under this rule is in the nature of an appeal. (Vol 
13) 1926 Nag 197 (198.) 

[7] The rights of parties in property attached is 
decided by the Court in the form of an independent 
declaration and not a« though sitting in appeal over 
the executing Court. (Vol 32) 1945 All 22 (23) : ILB 
(1944) All 496 (DB.) 

[8] Question of title also can be fully gone into in a 
suit under this rule. (Vol 7) 1920 Mad 748 (753, 756) : ^ 
43 Mad 760 (EB) * (Vol 8) 1921 Bom 368 (369) : 45 
Bom 1020 (BB) (1911) 9 Ind Gas 260 (260) Mad. 

[See however (1912) 15 Cal L. Jour 649 (651.)] 

[9 ] Suit under this rule is one in substance to set 
aside the claim order. (’86) 8 All 6 (9) : 12 Ind App 
150 (PC) ^ (Vol 25) 1938 Nag 376 (377) : ILB (1940) 
Nag 519. 

[10] Excepting that the suit should be one to set 
aside the order, no other restriction as regards the 
nature of the suit is prescribed, though the defeated 
party is placed at a disadvantage as regards the period 
of limitation for filing the suit. (Vol 18) 1931 Lah 430 
(431.) 

[11] The decision places the parties in slalvs quo ante 
as on the date of attachment either by vacating or 
confirming the order. (Vol 5) 1918 Mad 572 (573) ^ 
(’94) 18 Bom 260 (263) (DB ) ^ (Vol 25) 1938 Mad 
857 (858) (DB.) 

[12] Order on objection not falling under 0. 21 E. 58 
is not governed by this rule. (Vol 30} 1943 Bora 12 
(18) : ILE (1943) Bom l04 (DB) © (Vol 23) 1936 Bom 
227 : 60 Bnm 516 followed. ^ (Vol 29)1942 Oudh 
465 (471, 472) : 18 Luck 366 (FB) * (Vol 22) 1935 All 
183 { 185) (DB.) lif (Vol 25) 1938 Lah 760 (761) <59 (Vol 
22} 1936 Bang 186 (186) ^ (Vol 24) 1937 Pat 63 (64) : 


16 Pat 54 (FB). ^ (Vol 22) 1935 Nag 171 (172) 

31 Nag LE 301. ^ (Vol 24) 1937 Pesh 97 (99) (DB) 
^ (Vol 29) 1942 Pat 406 (407) : 21 Pat 300 (DB) * 
(Vol 24) 1937 Pat 63 : 16 Pat 54 (FB) (distinguished.) 

[13] This rule is not governed by S. 92 (3). (Vol 32) 
1945 Pat 189 (192) ; 23 Pat 961 (DB.) 

[14] An executor litigating both as executor and 
legatee under will cannot file a suit under this rule (Vol 
33) 1946 Mad 209 (214) (DB.) 

2. The party against whom an order is made 

[1] The rule refers only to the party against whom the 
order^^made. (Vol 6) 1919 Mad. 738 (742); 41 Mad 

[2] A judgment-debtor, who is not, in fact, a party 

to the claim proceedings, does not, in the eye of law’ 
become such by reason solely of his being the judgment- 
debtor. (Vol 11) 1924 All 302 (303) : 46 All 45 % (Vol 
9)1922 All 411 (412) (DB:) ^ (’07)30 Mad 335 (^9) 
(FB.) (’98) 22 Bom 875 (879,884) (DB.) 

[3] Whether a person was in fact a party is a Ques- 

tion of fact. (Vol 29) 1942 Mad 830 (331, 332) (DB ) ^ 
(’ll) 35 Mad 168 (173) (DB.) ^ (Vol 1) 1914 Lah 447 
(448) : 1914 Pun Be No 84 (DB.) (Vol 22) 1935 Lah 
534 (536) : 16 Lah 1100 (DB.) ) 

^ [But see (Vol 16) 1929 Lah 657 (658.) [] 

[4] An order either allowing or dismissing an appli- 
cation under this rnie is conclusive only as between the 
decree-holder and the claimant. (Vol 29) 1942 OudJi 465 
(472) ; 18 Luck 366 (FB.) (Vol 18) 1931 Lah 74 (76.) 

[5] A suit by judgmont debtor, who was not a party 

to the enquiry, against suo3essful claimant is not 
governed by this rule. (’88)15 Cal *674 (679) (DBl m 
(Vol 16) 1929 Pat 604 (606) (DB.) ^ 

[6] A suit by the defeated'claimant against the judg- 

ment-debtor wdo was not a party to the claim enquiry 
is not aSected by the provisions of this rule (*10) 34 
Mad 533 (534) (DB.) ^ ^ ^ 

® [See also (Vol 29) 1942 Mad 330 (331. 332) (DB ) 
(Suit by judgment-debtor against defeated claimant-- 
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Defence by latter is not barred by his failure to sue 
under this rule within the period of one year.] 

[7] Judgment-debtor who was in fact a party to the 
claim is bound by the order passed therein and can file 
a suit under this rule. (Vol 2) 1915 Mad 463 (463) (DB.) 
^ (Vol22) 1935 Lab 634(535) : 16LahllOO (DB.) 

[8] Hindu reversioner un=uccessfully maintaining a 
claim in an execution of the decree against the widow — 
After her death he can file a suit, though her death may 
be more than year after the order. (Vol 12) 1825 Lah 
84 CSr5) (DB.) (Vol 19) 1932 Lah 179 (180; : 13 Lah 
524 (DB.) 

[9] lu a suit under this rule a third party can obtain 
only a declaration which be claims in the property 
attached in execution. (Vol 32) 1945 All 22 (23) — ILE 
(1944 j All 496. 

[10] Claimant not a iiarty to decree —Objection dis- 
missed and no suit filed under this rule — He cannot 
re-agitate the question under S. 47. (Vol 32) 1945 Pat 
116 (117)— 23 Pat 760. 

3. Order dismissing a claim for default [1] 

The rule applies to any order passed in the claim pro- 
ceedings, whether with or without investigation. (Vol 29) 
1942 Mad 41 (42) : ILE (1942) Mad 336 (FB), * (Vol 
12) 1925 Mad 1113 : ^ (Vol 12) 1925 Mad 265 : 110 Ind 
Caa 511 (Mad) and (Vol 28) 1941 Mad 77 overruled : 
(Vol 22) 1935 Mad 328 impliedly overruled.) ^ (Vol 26) 
1939 Oal 620 (623) : ILB (1939) 2 Gal 291 (DB.) -P (’31) 
130 Ind Cas 200 (201) (All.) 

[2] Order dismissing a claim for default is an order 

which comes within the purview of this rule. (Vol 29) 
1942 Mad 41 (42) : ILE (1942) Mad 336 (FB.) ^ (Vol 
14) 1927 All 593 (695) : 49 All 903 (DB.) ^ (Vol 6) 
1919 All 247 (248) : 42 All 623 (DB.) (Vol 9) 1922 
Cal 166 (167) (DB.) (Vol 8) 1921 Oudh 54 (58) : 
24 0udh Cas 213. © (’ll) 12 lud Cas 345 (347) 

(Oudh) (’97-01) 2 Upp Bur Rul 267. (Vol 40) 
1923 Eag 69 (69) (Vol 13) 1926 Nag 423 (425) : 22 
NagLR94. (Vol 26) 1939 Cal 620 (623) : ILE 
(1939) 2 Cal 291 (DB.) ^ (Vol 24) 1937 Cal 390 (392) 
(DB.) (Dismissal ot claim for default after sale is^ 
without juiisdiction — This rule does not apply in sueh^ 
cases.) 

[3] Dismissal of an objection by a party to suit docs 
not fall under this rule and no separate suit will there- 
fore he. (Vol 23) 1936 Pat 268 (270) (DB.) 

3a. lx parte order against decree-holder.— [1] 
An order accepting a claim ccc on the decree- 

holder’s default is conclusive and the decree-holder 
must file a separate suit. (Vol 23) 1936 Pesh 115 (116) 
(DB.) 

[2] Where a claim has been accepted ex parte -with- 
out notice to the decree- holder, the court can restore the 
proceedings acting under its inherent powers. (Vol 23) 
1936 Pat 176 (177). 

4. Order rciusing to investigate —(1] Orders 
passed against the claimant ot decree-holder, whether 
with or without investigation, arc placed on the same 
looting. (Vol 29) 1942 Mad 41 (42) : ILB h942) Mad 
336 (FB.) * (Vol 12) 1925 Mad 1113 : (Vol 12) 1926 
Mad 265 : 110 Ind Cas 611 (Mad) : (Vol 28) 1941 Mad 
77 overruled.) 

[2] 11 the party against whom the order of rejection 
is made under the proviso to E. 58 does not file a suit 
within one year, the order becomes conclusive against 
Jiim. 170115) 1928 ^1827(328)* (Vol 20) 1933 Bom 


190(191) : 67 Bom 213 * (Vol 22) 1935 Pat 122 (123). 

* (Vol 22) 1935 Pat 31 (32i. * (Vol 10) 1923 All 435 
(436) : 45 All 438 (DB.) * (Vol 13) 1926 Mad 593 (593, 
594) (DB. )* (Vol 11) 1924 Mad 111 (112) : 47 Mad i 60 
(DB ) * (Vol 10) 1923 Nag 187 (188) : 19 Nag LB 34. 

* (Vol 11) 1924 Bang 42 (44) : 1 Bang 481 (DB ) * 
(Vol 22) 1935 Bang 207 (208) (DB.) * (Vol 22) 1935 
Cal 500 (501, 602) (DB.) * (Vol 25) 1938 Lah 677 (677, 
678) (DB.) * (Vol 26) 1939 Cal 620 (623) : ILB (1989 
2 Cal 291 (DB.) 

[3] The test is whether the order is “against” the 
claimant or decree-holder It does not mean that the 
order must be one on the merits. (Vol 29) 1942 Mad 41 
(42) : ILE (1942) Mad 336 (PB.) (Vol 6) 1919 Mad 
738 (742) : 41 Mad 985 (F;B.) 

[But see (Vol 24) 1937 Oudh 493 (497) : 18 Luck 
484 (DB.) * (Vol 25) 1938 All 542 (544) (DB.) * 

(Vol 24) 1937 Nag 149 (149) ; ILE (1939) Nag 450 * 
(Vol 23) 1936 Pesh 185 (186) * (Vol 24) 1937 Pesh 
97 (99) (DB.) 

[4] Objector to attachment not asking for investiga- 
tion Order recording the petition — is not one against 
him. (Vol 29) 1942 Mad 41 (42, 43): ILE (1942) Mad 
336 (FB.) 

[5] Befusal to entertain claim on the ground of 
want of jurisdiotion-Order does not fall under this rule. 
(Vol 29) 1942 Bom 263 (266) : ILE (1942) Bom 636: 
(Vol 29) 1942 Mad 41) (43) : ILE (1942) Mad 336 (FB) 

* (Vcl 21) 1934 Pat 611 (513) : 13 Pat 765 (DB) : (Vol 
24) 1937 Nag 170 (171) : ILB (1938) Nag 276.) 

[C] Order dispensing with investigation and direct- 
ing claim to be noted on sale proclamation is not against 
claimant. (Vol 10) 1923 Mad 295 (295, 296) (DB.) * 
(’82) 11 Cal L Eep 852 (364) (DB ) 

[But see (Vol 31) 1944 Mad 417 (417, 418.)] 

[7] Order dismissing the petition after directions for 
stopping sale and refusing to investigate claim is not 
one against the claimant. (Vol 29) 1942 Mad 41 (43) : 
ILE (1942) Mad 336 (FB.) 

[8] Order dismissing the petition without prejudice 
to claimant is not one against him (Vol 29) 1942 Mad 
41 (43) : ILE (1942) Mad 336 (PB.) 

[9] An order merely recording the ohjeotions by 
reason of the claimant withdrawing or not pressing his 
claim is not an order negativing claim and, therefore, 
is not an older against the claimant. (Vol 18) 
1931 Bom 288 (290) (DB.) * (Vol 16) 1929 Bang 
123 (125) * (’07) 4 Low Bur Eul 75 (75.) * (Vol 
12) 1926 Nag 2 (6) : 20 Nag LE 106 (DB.) 

[But see (Vol 29) 1942 Mad 41 (48): ILE (1942) Mad 
336 (FB). * (Vol 12) 1925 Mad 1118 : * (Vol 12) 1925 
Mad 265 ; 110 Ind Cas 511 (Mad) and (Vol 28) 1941 

Mad 77 Overruled.) * (Vol 18) 1931 Oudh 1 (4) : 

6 Luck 461 (FB.)] 

[10] Execution petition struck oft subsequent- to 
claim— Claim petition closed — There is no order 
against the claimant. (Vol 16) 1929 Bang 123 (125). 

[11] Consent orders do not come within the scope 
0 f this rule. (Vol 6) 1919 Cal 126 (127) (DB.) 

[But see (Vol 29) 1942 Bom 263 (266) : ILE (1942) 
Bom 636. (Vol 2) 1915 Mad 1128 (1129.)]. 

[See however (Vol 27) 1940 Pat 663 (654, 655) : 19 
Pat 494 (DB.) 

4a. Withdrawal of claim. — [1] Claim dismissed 
on the voluntary withdrawal of the claimant is not an 
order ‘agajnst’ the claimant. (Vol 16) 1928 Mad 878 
879 (DB.) * (Vol 22) 1985 Mad 328 (330.) 
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[2] The dismissal! order should make it quite clear 
that it is not intended to be an adverse order. (Vol 29) 
1942 Mad 41 (43) : ILR (1942) Mad 336 (FB) : (1928) 
110 Ind. Cas 511 (Mad) (overruled) 

5. Attachment before judgment — [1] The rule 
applies also to orders on claims to property attached 
before judgment. (Vol 5) 1918 Mad 26 (28, 29) : 41 Mad 
849 (FB) (Overruling) (Vol 5) 1918 Mad 640 : 41 Mad 
23 ^ (Vol 16) 1929 Cal 225 (226). (Vol 16) 1929 
Cal 162 (162.) li^Vol 18) 1931 Rang 279 (280) : 9 Rang 
561. 

[2] Party vrhose c^aim in respect of property attached 
before judgment has been dismissed mubt file a suit 
under this rule and it will not abase even if the suit 
in vhich attachment was made is dismissed. (Vol 3) 
1916 Mad 295 (296J (DB.) 

[3] Where the objection of the legal representative 
against an atlachment before judgment is dismissed he 
cannot ask the court to go into the question ot title 
under S. 47. (Vol 32) 1945 Cal 449 (449, 450, 451) 
(DB) 

[4] For period of limitation for claim suits brought 
in respect of property attached before judgment, see 
A. I. R. Commentaries on the Limitation Act 2nd 
(1942) Edition, Art 11 and Art 120. 

[5] A provincial small cause court has no jurisdic- 
tion either to attach immovable property before judg- 
ment or to decide any claim in respect of such an 
attachment. (Vol 11) 1924 Cal 193 (196) (DB.) 

6. **May institute a suit to establish the right 
which he claims.” — [1] An order in a claim proceed- 
ing may be contested m a suit bronght for the purpose. 
(*b8) 15 Cal 521 (526) : 15 Ind App 123 (PC.) 

[2] Sale of property under oUim in court auction 
cannot frustrate the right of suit. (Vol 10) 1923 Pat 
152 (152.) 

[3] The suit contemplated by the rule is a suit to 

establish the right claimed in the engiiny. (Vol 29) 
1942 Cal 338 (340) (DB.) * (Vol 29) 1942 Cal 386 

(388) (DB.) (Vol 15) 1928 Mad 840 (841) (DB )>3? (’84) 

7 Mad 295 ^297) (FB). © (Vol 23) 1936 Posh 206 (207) 
(DB.) (’37) 20 Nag L. Jour 199 (200.) 

[4] The liability or non -liability of the property 
attached to satisfy the decree under execution is the 
point to be decided m the suit. (Vol 29) 1942 Cal 
180 (201) (DB.) 4- (Vol 23) 1936 Lab 524 (527) : 17 
Lah 668 (DB ) 

[5] The liability of third persons to satisfy the dec- 
ree by the sale of their right, title and interest in the 
property is not the question for decision, (’96) 23 Gal 
302 (308) (DB.) 4<JVol 2) 1915 Cal 411 (411) (DB). 

[6] The suit is in essence a continuation of the 
execution proceedings. (Vol 30) 1943 Mad 341 (342). 

*5 (Vcl 29) 1942 Cal 180 (202) (DB.) *P( Vol 27) 1940 

Lah 497 (498). ^ (Vol 15) 1928 Mad 1201 (1207) : 
52 Mad 465 (DB.) * (Vol 12) 1925 Nag 82 (85) : 22 
Nag LR 67. (Vol 24) 1937 Rang 473 (474.) (Vol 
26) 1939 Pat 138 (139) : 17 Pat 588 (DB.) ^ (Vol 25) 
1938 Pat 468 (47l).^<(Vol 24) 1937 Pesh 13 (16) (DB.) 

[But see^(Vol 28) 1941 Lah 392 (395) : ILR (1941) 
Lah 760 (FB.) ^ (Vol 6) 1919 Lah 200 (201) : 1919 

Pun Be No. 70 (DB ) (TIeld that by virtue of S. 136 
cf the Companies Act, 1882, such a suit is not one in 
continuation of an execution proceeding.)] 

[7] The question of title and not merely the question 
of possession is decided in the suit. (Voi 7) 1920 Mad 


20) 19d3 Mad 

d28 (329) (DB.) i (Vol 24) 1937 Befli 13 (16) (OB’) 
Also see Note 2, ' 

(8) Su*ts brought under this -ulo are substantive suits 
and mubt be tried like any other suit, subject to the 
ordinary rules of proedure and p\idonce. ( ’86) 12 Cal 
696 (701) (DB,) (’13) 1 Upp Bur Rul 181 (181, 182 ) 

^ [9] The claimant may, if necessary, thrash out his 
title in the fulleist and most ultimate sense and is not 
lestnc^ed by special standards of evidence or law. (Vol 
11) 1924 Cal 744 i74S) : 51 Cal 548 (DB.) •$> (Vol 20) 
1933 Mad 328 (329j (DB.) 

_ [10] Decree-holder bringing a suit must establish the 
judgment-debtor’s subsisting title as on the date of 
at^chment and the suit should be tried as judgment- 
debtor’s suit for possession. { lO) 35 Bora 79 (88) . 

[11] A defeated claimant bringing suit must esta- 
blish that the judymeiit-debiot had no right to the 
property but need not establish his oion title, where it 
is shown that ho was in p sbessicn of the property at 
the time of attachment. (Vol 23) 1936 Lah 524 (527) ; 
17 Lah 668 (15 C iJ 674 and 3 Cal L. Jour 381 follow- 
ed,) (Vol 26) 1939 Sind 177 (177) : ILR (1939) 
Kar 5h9 (DB.) (Suit by decree-holder under R. 63 — 
Rules of evidence which require a plaintiff to prove his 
claim are not abrogated because he is suing a success- 
ful eiaimant.) 

[12] Same property atlsched by two different persons 

finder different dec I ees — Objection preferred under R. 58 
dismissed — The two separate attachments give rise to 
two separate cau-es of action. (Vol 24) 1937 Lab 220 
(221) (DB) ^ 

[13] In a suit under this rule, the justifiability or 
otherwiSG of the decree under execution is not a rele- 
vant question. (Vol 2C) 1939 Pat 430 (432.) 

[ifl Question under S. 52 C.P.C. cannot be raised 
in a suit under this rule by an attaching creditor. (Vol 
24) 1937 Rang 531 (533.) 

7. Parties to the suit. — [1] Where a decree-holder 
sues under this lulc to avoid a transfer on the ground 
that it was made to defraud or delay the creditors of 
the transferor ho must bring it in the farm of a repre- 
sentation suit and 0. 1, B. 8 would bo applicable. (Vol 
30) 1943 Lah 96 (97) (DB ) »f< (Vol 27) 1940 Mad 789 
(790, 791) : ILR (1910) Mad vROB (DB.) (Vol 21) 
1934 Rang 332 (332) : 12 Rang 670, (Vol 23) 1936 
Cal 7B3 (784) ^ (Vol 23) 1936 Rang 117 (118, 119) : 

14 Rang 81 (DB.) ^ (Vol 27) 1940 Oudh 200 (201) : 

15 Luck 503. (Creditor proceeding under O, 21 R. 63 
not knowing exist^^nce of other creditors is not bound 
to bring repre'^entative isuit — Jt is for defendant to 
object that there are other creditors and that a re- 
presentative suit should be brought ) 

[See however (Vol 23) 1936 Pc=h 158 (160) (DB.)] 
[But see (Vol 33) 1946 Sind 78 (80.)] 

[2] See A I.R. Commentaries on the Transfer of 
Property Act 2nd (1944) Edn S. 53. 

[3] Where the di crcc-holder’s suit seeking to avoid 

a transfer is not based on such transfer having been 
made with intent to defeat or delay the creditors, the 
suit need not be a representative suit, (Vol 25) 1938 
Bom 289 (290, 291) : ILR (1938) Bom 445 4^ (Vol 
24) 1937 Bora 476 (477). lin (Vol 26) 1939 Pat 138 
(139) : 17 Pat 588 (DB.) (Vol 27) 1940 All 72 (74) : 
ILR (1940) All 31 ^ (Vol 27) 1940 All 407(409 
411) : ILR (1940) All 542 (DB.) ^ 

[4] Transfciee and tbe judgment-debtor will be 
necessary defendants in tbe decree* holder’s suit attack- 
ing the alienation. (Vol 21} 1934 Rang 332 (333) : 12 
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Rang 670. (Vol 21) 1934 Bang 302 (303) : 12 Rang 
666 - 

[But see (»06) 28 All 41 (43) (DB) ® (Vol 26) 1939 
Smd 177 (177) : ILR (1939) Ear 589 (DB )] 

[5] Transferee from the successful claimant after the 
order in the claim proceedings, but before the institu- 
tion of the suit, need not be impleaded in the suit. (Vol 
2)1915 Mad 495 (498.) 38 Mad 535 (DB) ^ (Vol 26) 
1939 Pat 138 139) : 17 Pat 588 (DB.) 

•' [6] Property sold and purchased by stranger — Decree- 
holder a necessary party in the snit by defeated claim- 
ant, (Vol 32) 1945 Pat 189 (190) : 23 Pat 961. 

[7] An auction purchaser can file a suit to declare 
that the mortgage, subject to wlieh the attachment 
and sale took place, is not true and valid. (Vol 18) 
1931 All 139 (140) : 52 All 1082 (DB.) 

Also see 0. 21, E. 62. Rote 5 ) 

[8] In a suit by the defeated claimant, the judgment- 
debtor is a necessary party, especially if the objector 
seeks to establish his title both against judgment- 
debtor and the decree-holder. (*06) 28 All 41 (43) 
(DB.) * (Vol 26) 1939 Sind 177 (177) : ILR (1939) Ear 
539 (DB.) (Vol 24} 1937 Rang 249 (250.) 

[But see (Vol 21) 1934 Mad 587 (589)], 

[9] If the properties ase sold a’way in court-action, 
the auction-purchaser alone need be impleaded. (Vol 
10) 1923 Mad 58 (59) (DB.) (Vol 22) 1935 Pesh 29 
(30). ^ (’04) 27 Mad 94 (98) (DB). (Vol 15) 1928 
Nag 65 (66). * (Vol 14) 1927 Lah 631 (634) : 9 Lah 
167 (DB.) © (Vol 26) 1939 Pat 321 (322). (Suit 
instituted impleading decree-holder and judgment- 
debtor — Execution sale pending the suit — Execution 
purchaser need not be joined as a party.) 

[But see (*40) 1940 Nag L Jour G04 (605). © (’08) 
1 Oadh Cas 83 (84). © (Vol 23) 1936 Pesh 189 (190) 
(DBjJ 

[10] A transferee from the defeated claimant can 
also sue under this rule. (’04) 26 All 89 (91). 

[11] Whether judgment- debtor is a proper party 
depends upon the pleadings. (Vol 29) 1942 Cal 92 
(95) ; ILR (1942) 1 Oal 169 (DB ) 

[See however (Vol 23) 1936 Rang 56 (57) (DB.) 
(Suit by decree-holder — Judgment-debtor is proper 
though not necessary party.)] 


9. Consequential relief, if and when should be 
asked.— [1] There is no limitation as regards the 
nature of the suit to be filed or any particular prayer 
that may be included in the suit under the rule, (Vol 
29) 1942 Nag 61 (62) : ILR (1942) Nag 166. © (Vol 5) 
1918 Nag 233 (283). © (Vol 6) 1919 Mad. 257 (258) ; 
42 Mad 143 (DB). © (Vol 15) 1928 Rang 34 (35) : 5 
Rang 699. 

[2] The suit is not one in the nature of a mere 
declaratory suit, but also one for consequential reliefs. 
(Vol 4) 1917 Mad 393 (364, 395) : 40 Mad 733 (SB]. © 
(Vol 18) 1931 Lah 483 (484) : 13 Lah 143 (DB) © (’94) 
17 Mad 389 (390) (DB). © (Vol 29) 1942 > as 61 (62 63': 
ILR (1942) Nag 166. o v . . 


[3] The plaintifl is not bound to ask for consequ 
ential relief but may ask for a mere declaration, (Vc 
29) 1942) Pat 406 (40'<) : 21 Pat 300 (DB), © (’06)2 
(overruling 16 Mad 140.)©(Vol 21 
1934 Rang 332 (833) : 12 Rang 670 © (’91) 14 Mad 2 

(306). (’80) 4 Bon 

629 (535) (FB.) © (Vol 14) X927 Lah 631 (633) : 9 Lai 


167 (DB.) © (Vol 10) 1923 Pat 564 (572) (DB.) © fVoI 
5) 1918 Pat 217 (218) : 3 Pat L. Jour 182 (DB ) © (Vol 
18) 1981 Rang 310 (311, 312) : 9 Rang 367, © (Vol 25) 
1938 Mad 741 (742) (DB.) 

[But see (’98) 1 Oudh Cas 272 (279).] 

[4] Defeated claimant succeeding in getting declara- 
tion can file a separate for possession (Vol 15) 1928 Mad 
840 (844) (DB.) © (Vol 24) 1937 Rang 249 (250) (Vol 
24) 1937 Rang 133 (134). 

9. Damages for wrongful attachment — [1] 
Claim for damages for wrongful attachment can be 
asked by a defeated claimant in a suit under the rule. 
(’86) 2 Cal 696 (705) (DB.) 

[2] Value of tbe property already sold can be claimed 
in a suit under the rule (Vol 4) 1917 Mad 393 (894, 395) 
40 Mad 783 (SB). 

[8] The plaintiff need not prove in the suit for 
damages that the decree-holder resisted the claim out 
of malice or without reasonable and probable cause. 
(Voi 27) 1940 Rang 48 (44) : 1939 Bang LR 690. © 
(’90) 17 Cal 436 (442) : 17 Ind App 17 (PC.) 

Also see S. 62, Note 4. 

[4] Costs incurred by the plaintiff as objector in tbe 
execution proceeding cannot be recovered as damages. 
(Vol 25) 1988 Lah 384 (335, 336). 

[5] Decree-holder not getting a reversal of the order 
in claim proceedings cannot question it when the 
claimant sues to recover damages for wrongful attach- 
ment. (Vol 27) 1940 Rang 43 (44): 1939 Rang LR 690. 

[6] Damages are to he measured by loss to the plain- 
tiff. (Vol 27) 1940 Rang 43 (44, 45) : 1939 Bing LR 
690. 

10. Suit not necessary if property is released 
from attachment. — Defeated claimant need not bring a 
suit when the attachment is withdrawn by the decree- 
holder himself. (Vol 11) 1924 Oal 744 (749) : 51 Cal 
548 (DB.) © (Vol 17) 1930 All 177 (178, 179) (DB.) © 
(Vol 5) 1918 Mad 450 (451) (DB.) © (Vol 3) 1916 Low 
Bur 25 (25). © (Vol 168) 1929 Bang 228 (228). © (’94) 
18 Bom 241 (248) (DB.) 

[2] Where the attachment comes to an end, the 
defeated claimant need not file a suit. (Vol 27) 1940 
Mad 763 i764, 765) © (Vol 24) 1937 Lah 169 (170). © 
(Vol Bl) 1944 Bom 50 (54) © (Vol-24) 1937 Mad 44 (46) 
(Confirmed on Letters Patent Appeal in (Vol 26) 1939 
Mad 456 : ILR (1939) Mad 803 (SB.) 

[3] Decree holder bringing suit must do so within 
one year whether attachment is withdrawn within that 
period or not. (Vol 32) 1945 Pat 485 (488) : 24 Pat 
408. 

[4] In the following cases, the attachment comes to 
an end. 

[a] Where the decree is satisfied, set aside or revers- 
ed or the decretal amount is paid into court or the 
attachment is voluntarily withdrawn. (Vol 28) 1941 
Oudh 95 (97). © (Vol 11) 1924 Cal 744 (750) : 51 Oal 
548.© (’04) 31 Cal 228 (231) (DB.) © (Vol 8) 1921 Bom 
35 (36) : 45 Bom 661 (DB.) © (’89) 13 Bom 72 (74) 
(DB.) © (’10) 34 Mad 533 (535) (DB.) 

[But see (’78) 1 All 541 (543) (DB.)] 

(b) Where attachment is raised for default of decree- 
holder under R. 57 of 0. 21. (Vol 21) 1934 All 267 (270 ) 
271) : 56 All 537 (FB ) (’ll) 14 Cal L. Jour 476 (479 
(DB.) © (’26) 94 Ind Cas 120 (120) (DB.) (Cal.) © 
(Vol 9) 1922 Lah 108 (111) : 3 Lah 7 (DB.) 
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[See (Vol 12) 1925 Mad 1113 (1114) (DB)(Note — 
Overruled in (Yol 29j 1942 Mad 41 : ILB (1942J Mad 
336 (FB) on a different point.)] 

[5] Where execution proceedings are dismissed, a 
subsequent suit beyond one year for declaration of title 
is not barred. (Yol 32) 1945 Pat 369 (372) : 24 Pat 462 
(DB.) 

[6] When the attachment is raised the cause of 
action for any suit founded upon an order in claim 
falls to the ground. (Yol 14) 1927 Mad 893 (893) 68 
(Yol 21) 1934 All 267 (270) : 56 All 537 tFB). 

[7] The claimant will not be affected by any of the 
consequences of a failure to institute a suit affer the 
attachment is raised. (Yol 28) 1941 Oudh 95 (97). 

[8] The withdrawal or raising of the attachment or 
the satisfaction of the deciee should have taken place 
within the period of one \ear preserilied by Art 11, 
Limifation Act. (Yol 11) 1924 Gal 744 (751) : 51 Cal 548 
(DB.) 68 ( 06) 29 Mad 225 (229, 230) ^ (Yol 24) 1937 
Mad 44 (46) ^ (Yol 13) 1926 Nag 423 (425) : 22 Nag 
XjBi 94. 

[But see (Vol 18) 1931 Lah 74 (76).] 

[9] Suit under S. 42, Specific Kehef Act by the 
decree-holder for declaration that property, the attach- 
ment on which was withdrawn on a claim being pre- 
ferred, is liable to attachment and sale is competent. 
(Vol 23) 1936 Bom 160 (161, 162) : 60 Bom 226. 

[10] Order under 0. 21, B. 62 directing sale of 
attached property subject to mortgage— Subsequently 
execution dismissed tor default and attachment raised 
— Order directing the sale conclusive unless set 
aside. (Yol 26) 1939 Nag 305 (308) : ILE (1939) Nag 


11. Claimant can pay money under protest [1] 

Objector failing in claim may prevent sale by paying 
decretal amount nnder protest and sue to recover the 
money so paid. (’13) 40 Cal 598 (610) : 40 Ind App 
56 (PC). 68 (’81) 7 Cal 648 (663; : 8 Ind App 93 
(PO.) 


12. Other remedies open to a claimant or objec- 
tor— [1] No appeal or review lies from an order 
passed in claim pioeeedings. (’79) 1879 Pun Be 
No. 143 Page 417 (417) (FB) ^ (’70) 13 Suth W E 
121 (122) (DB.) (No applies.) 

[But see (’67) 7 Suth W E 79 (80) (DB.)] 

[2] The only remedy of the defeated party is to file 

a suit under this rule. (Vol 29) 1942 Pat 369 (370) 68 

(’08) 35 Cal 202 (206, 207) : 35 Ind App 22 (PC) 68 
(Vol 23) 1936 Sind 2 (3) : 30 Smd LB 288 (SB.) ^ (Yol 
32) 1945 Nag 257 (258, 260) ; JLR (1945) Nag 5 71 
(Mortgagee’s objection dismissed— He must file a suit ) 

[3] Defeated party cannot either as plaintiff 
eras defendant, challenge the validity of the 
order in any other matter or proceeding (Yol 15) 1928 
All 327 (329) (DB). (’76) 1 All 381 (386) (FB) (’98) 

^ (Vol X) 1914 Bom 299 
(30(3) : 38 Bom 631 (DB). ^ (Vol 9) 1922 Cal 164 (164) 

' SI ^ : 11 I^ah 369 

* 1 ^ 1''5 i^uuRe 

No. 201 (DH.) 68 (’94) 17 Mad 17 (19) (DB): (’87) 10 
Mad 357 (361) (DB). ^ (Yol 12) 1925 Nag 890^ (391). 

^^1^) ^ t'^ol 10) 1923 Bang 156 
aSB) ^ (Vol 22) 1935 Bang 161 (162) ^ (Vol 20)1939 
Cal 620 (622) : ILB (1939) 2 Cal kl. ^ 

[4] Mere filing of suit against the party within 
one year or the fact that defence was filed within 


one year of claim does not aSeet the conclusiveness 
of thr. order. (Vol 30) 1943 Mad 36 (38) (DB) 68 
(Vol 5; l')is Mad 693 (693) (DB.) J \ ^ 

[o] A (iLte-itel f 1 dmant cannot obstruct the auotion- 
purchaser m delivery proceedings under rule 99 of 
th^ Order. (12) 16 Cal WN 882 (884) (DB) -i (’85) 
9 Bom 35 (38.) / ' ^ \ / 

[6] The j^ismissal of a claim does not bar the— -clai- 
mant applying to get aside sale after makinrr the neces- 
sary dejosit under Rule 89 of this Order. (Vol 10) 1923 
Mad 487 (488, 489) (DB). d. (Vol 18) 1926 Nag 10 (13) : 
21 Nag LB 102. 

13. Objector can plead invalidity of attachment. 
— [1] Invalidity of attachment can be pleaded by the 
objector or claimant. (Vol 14) 1927 Mad 450 (455) ’I 
(’88) 10 All 479 (484) (DB.) 

[See however (Vol 29) 1942 Cal 338 (340). 

[2] An objector cannot question the legality or vali- 
dity of the decree against the judgment-debtor on the 
ground that it is colourable or collusive. (Vol 29 1 1942 
Cal 180 (20i) DB : 17 Mad 389 (dissented from.) ^ 
(’86) 10 Bom 659 (661) (DB). 

14. Subject to the result of the suit the order is 
conclusive. — [1] An order is conclusive as to what 
IS expressly or by implication stated in the order. [Yol 
31) 1944 Pat 331 (334) : 23 Pat 284 (DB,) 

[2] Conclusiveness of order passed in claim proceed- 
ings IS not restricted as between parties only. (Vol 29) 
1942 Oudh 465 (472) : 18 Luck 366 (FB)^ (Yol 1) 
1914 Cal 281 (282) (DB) i* (Vol 4) 19X7 Cal 669 
C670) : 44 Cal 698 (DB) v (’18) 1913 Mad WN 64 
C55) (DB.) (Third person cannot take advantage of 
the order.) 

[3] An order in claim proceedings binds . the re- 
presentative-j-in-interest and binds al-o their representa- 
tives-m-interest (Vol 11) 1924 Smd 97 (99) : 17 Sind 
LB 63 (DB). * (Yol 28) 1936 Cal 590 (592). 

[4] An auction-purchaser is bound by an order 
against the decree-holder made under B. 62. ([Yol 26) 
1989 Mad 393 (393) : ILB (1939) Mad 600 * (Vol 6) 
1919 Lah 125 (126)^010) 8 Ind cas 117 (118) : 
35 Mad 35 (DB) * (Vol 23) 1936 Gal 590 (592) ^ (Yol 
26) 1939 Cal 620 (622) : ILR (1939) 2 Cal 291 (DB). 

[But see (’ll) 35 Bom 275 (277) (DB.)] 

[5] An auction-purchaser is entitled to plead in bar 
to a suit by the defeated claimant that the order reject- 
ing his clauvi has become conclusive against him. TVoI 
7) 1920 Mad 191 (192) (DB.) 

[6] A person who is neither a party nor the re- 
prebentative ot such a party cannot claim the benefit 
ot an adjudication under B. 58. (Vol 29) 1942 Mad 
(^aV)^^^’ ^^2) (DB) * (Vol 13) 1943 Oudh 431 

[7] An order dismissing a claim has not the effect 
of veshng the property in the judgment-debtor. (Vol 
29) 1942 Oudh 465 (472) : 18 Luck 366 (FB). 

[8] Where the defeated claimant is already in posses- 

sion of the property, bis failure to sue within the period 
of one year under this rule will not extinguish his right 
to the property. (Yol 29; 1942 Oudh 465 (472) : 18 
Luck 366 (FB). ^ ^ 

[9 ] The oonclusiveness of the order is only provi- 
sional and the order itself is liable to be set aside by 
the decision given in the suit filed under this rule. 
(Yol 31) 1944 Mad 126 (127) ^ {Vol 8) 1921 Mad 105 
(106) : 44 Mad 268 (DB.) ^ (Yol 30) 1943 Bom 129 
(131) : ILB (1943) Bom 171. (Success of claim suit 

144. A.M; 
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does not mean the setting aside or reversal of the 
claim order as in an appeal, though it may have the 
effect of nullifying such order.) 


[10] Even in the case of an attachment be fore 
judgment, the order is only provisional. (Vo I 31) 1944 
Mad 126 (127). 

[11] Whether the claim suit is decreed^ in the first 
instance or an appeal, the order remains' final only 
until such decree. (Vol 31) 1944 Mad 126 (127). 

[12] A claim suit keeps the execution proceedings 
pending till the decision of the suit. (Vol 17) 1930 
Oudh 468 (DB) * (Vol 17) 1930 Oudh 265 (266) : 5 
Luck 680 (DB). 

[13] If the suit by the decree-holder succeeds the 
proceedings continue. (Vol 8) 1921 Cal 101 (103, 
104) -(DB) ^ (Vol 19) 1922 Mad 176 (178) : 45 
Mad 84 (DB): (’75) 23 Suth WE 183 (184) (DB) ^ 
(’76) 1 All 365 (367) (FB). 


[14] If the suit by claimant fails the proceedings 
continue. (Vol 17) 1930 Oudh 265 (266) : 5 Luck 
680 (DB). 

[15] If the suit by the decree-holder fails, or the 
suit by the claimant succeeds, the procoeeding fails 
simultaneously. (’84) 7 Mad 167 (170) (DB) * (Vol 
17) 1930 Oudh 468 (471) (DB). 

[16] Transferee from successful claimant takes the 
property subject to the result of the suit by decree- 
holder. (’96) 23 Cal 829 (834) (DB) ^ (Vol 8) 1921 
Cal 101 (103, 104) (DB). 


[17] Where the decree-holder succeeds in the suit, 
the attachment is revived and the transferee cannot 
assert his right against him. (Vol 27) 1940 Lah 497 
(498) * (Vol 5) 1918 Oudh 275 (277). ^ (Voi 16) 
1929 Gal 524 (525) : 57 Oal 122 ^ (’76) 1 All 355 
(357, 359) ^ (Vol 9) 1922 Mad 176 (178) : 45 Mad 
84 (DB) ^ (Vol 31) 1944 Mad 126 (127, 128) (At- 
tachment before judgment) ^ (Voi 8) 1921 Cal 101 
(103, 104) ^ (Vol 26) 1939 Oudh 178 (179) : 14 Luck 
543. 

[See however (Vol 17) 1930 Bang 247 (248) : 8 
Bang 491.)] 

[18] The auction-purchaser in court sale after claim 
is rejected takes the property subject to the result of 
the subsequent claim suit. Case is subject to be defeated 
by the claimant succeeding in the suit. (Vol 28) 1941 
Pat 405 (407) ; 20 Pat 261 (DB) ^ (Vol 14) 1927 
Lah 631 (633) ; 9 Lah 167 (DB)»B(Vol 25) 1938 Pat 
468 (471), 

[19] An order in claim proceedings will not be 
binding on the parties in subsequent proceedings which 
are independent. (Vol 29} 1942 Lah 192 (198} (DB). 

[20] An application under S. 4 of the Provincial 
Insolvency Act is not a ‘suit’ for purposes of this rule. 
(*37) 1937 Mad W N 1046 (1047}. 


15. Property in respect of which the order is 
conclusive — [1] The claim order is conclusive only 
as regards the particulars property in dispute. (Vol 29) 
1942 Cal 92 (95) : ILB (1942) 1 Cal 169 (DB.) ^ (Vol 
4) 1917 Cal 669 (670) : 44 Cal 698 (DB.) © (’90) 14 
Bom 206 (209, 213) (DB). ©(Vol 26) 1939 All 657 (659). 

[2] Application for proceeding with execution origin- 
ally started by the decree-holder after his success in the 
claim suit is a continuation of the proceedings and is 
not barred. (*96)23 Cal 437 (440) © (Vol 21) 1934 Pat 
532(533) (DB.) © (’04) 28 Mad 60 (63) (FB.) : 10 Mad 
22 overruled^ 


16. Effect of decision in claim cases as to pos- 
session. — [1] The claim order is conclusive as to the 
successful party’s right to possession. (*79) 14 Bom 372 
(377) (DB). © (’74) 21 Suth WB 133 (134). © (Vol 32) 
1945 Pat 485(488): 24 Pat 408. 

[2] The order is not conclusive as against the question 
of possession arising in other proceedings in respect of 
the same property. (Vol 11) 1924 Cal 744 (748) : 51 Cal 
548 (DB.)© (Vol 32) 1945 Pat 434 (435) : 24 Pat 345. 

[3] A claimant who claimed adverse possession of 
the property against the judgment-debtor but whose 
plea was rejected, can plead, in a suit for possession by 
auction-purchaser, possession from a date anterior to 
the order, though no suit was brought under this rule. 
(Vol 26) 1939 Mad 466 (461) : ILB (1939) Mad 803 
(SB). (Dissenting from 8 Mad 506.) 

17. Burden of proof in a suit under this rule. 
— [1] The plaintiff must establish the right claimed. 
(Vol 28) 1941 Mad 727 (728, 729). © (Vol 27) 1940 All 
407 (409, 411): ILB (1940) All 542 (DB). © (Vol 27) 
1940 Pat 270 (272) (DB.) © (Vol 26) 1939 Pat 321 
(322) (DB.) © (Vol 26) 1939 Lah 438 (439) (DB) 
(Vol 30) 1943 Gal 534 (538) (DB), 

[2a] The defeated claimant who sues must show 
affirmatively that not only the ostensible title but also 
the real title is in him. (Vol 3) 1916 Cal 666 (677) (DB) 
^ (Vol 29) 1942 Lah 192 (193) (DB) © (Vol 27) 1940 
Mad 444 (444, 448) (DB) © (Vol 15) 1928 All 476 
(480) (DB). © (’08) 30 All 321 (323) (DB) © (Vol 19) 
1932 Lah 174 (175) (DB) © (Vol 21) 1934 Nag 253 
(254) © (Vol 24) 1937 Nag 1 (2) : ILB (1937) Nag 291 
* (Vol 20) 1933 Bang 211 (212) (Vol 20) 1983 Bang 
129 (130) * (’82) 6 Bom 215 (228, 224) (FB) ^ (Vol 2) 
1915 Cal 819 (820) (DB.) ^ (Vol 26) 1939 Cal 578 (579) 
(DB.) © (Vol 5) 1918 Mad 274 (275) : 41 Mad 205 
(DB) * (Vol 14) 1927 Oudh 440 (440) (DB) * (Vol 
3) 1916 Oudh 27 (28) : 19 Oudh Cas 64 * (Vol 22) 
1935 Pat (231, 2S5) (DB) * (Vol 6) 1919 Pat 345 
(349/ (DB). 

[2b] Observations of the Privy Council in (Vol 14) 
1927 PC 237 (238) : 5 Bang 852 (PC) do not alter the 
above position. (Vol 15) 1928 Mad 1259 (1260) * 
(Vol 19) 1932 Mad 302 (303) : 55 Mad 748 (DB) * 
(Vol 16) 1929 Pat 579 (581) : 8 Pat 890 (DB.)^ (Vol 
22) 1935 Pat 231 (235, 236) (DB) * (Vol 20) 1933 
Bang 129 (131)* ^ (Vol 21) 1934 Nag 253 (254) * (Vol 
20) 1933 Nag 185 (185). 

[3] In cases under this rule burden of proving the 
validity of the alienation is on the plaintiff. (Vol 19) 
1932 Mad 302 (303) : 55 Mad 748 (DB) © (Vol 20) 1933 
Bang 91 (92) * (Vol 20) 1933 Bang 129 (131) (Vol 
30) 1943 Cal 534 (538) (DB). 

[4] Where the plaintiff has proved alienation by a 
duly registered sale deed reciting passing of considera- 
tion, the burden of proving that sale is bogus falls upon 
the other party. (Vol 24) 1937 Nag 9 (10) ^ (Vol 24) 
1937 Nag 143 (146) : ILB (1939) Nag 266 (Vol 32) 
1945 All 42 (44, 45): ILB (1914) All 737. 

[5] Dismissal of claim without investigation on the 

ground of delay — Defendant must show the registered 
deed of transfer as fraudulent. (Vol 18) 1931 Mad 40 
(41) *(Vol 15) 1928 Pat 434 (436): * 7 Pat 777 (DB)* 
(Vol 6) 1919 Nag 122 (123). ' 

[See however (38) 40 Pun LB 705 (707.)] 

[6] Property in possession of judgment-debtor— 
Claim by decree-holder unsuccessful — In the declaratory 
suit by him, he can rely on presumption arising from 
judgment-debtor’s possession and the defendant should 
prove the contrary. (Vol 24) 1937 Bang 362 (363). 
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[7] Where the facts are fully established and the 
inference from them is clear, the question of onus is not 
material. (Vol 25) 1938 PC 290 (290, 291) ; ILE (1939) 
Ear (PC) 31 (PC). 

18. Defence of fraudulent transfer by the judg- 
ment-debtor [1] Suit by defeated claimant — Defence 

of fraudulent transfer by the judgment-debtor can be 
raised. (Vol 8) 1921 All 298 (801) (DB.) * (Vol 7) 1920 
Mad 748 (758) : 43 Mad 760 (PB.j (Overruling (Vol 4) 
1917 Mad 519 and (Vol 5) 1918 Mad 421 : 41 Mad 612 
(FB.) * (’12) 15 Cal L. Jour 649 (651) (DB). * (Vol 1) 
1914 Cal 380 (382) (DB). * (Vol 7) 1920 Bom 10 (11) 
(DB) * (Vol 7) 1920 Nag 83 (85). * (Vol 7) 1920 
Nag 80 (81, 83) : 16 Nag LE 3. 

19. Jurisdiction. — [1] The value of the suit for 
purposes of jurisdiction is the amount of the decree, 
where the value of the property eoxeeds that amount 
and where it does not, it is the actual value of it. (’07) 
30 Mad 335 (338) (PB ) * (Vol 20) 1933 All 249 (250) : 
55 All 315 (FB). * (Vol 21) 1934 Bang 302 (303) : 12 
Bang 666 * (Vol 21) 1934 Bang 332 (333) : 12 Bang 
670 •* (’74) 11 Bom H C E 186 (189) (DB) * (’88) 
15 Cal 104 (106) (DB.) * (’08) 1908 Pun Be No. 94, 
page 436 (FB) * ('06) 2 Nag LB 87 (89) * (Vol 31) 
1944 Nag 308 (310) : ILE (1944) Nag 783 * (Vol 1) 
1914 Lah 356 (357) (DB) * (Vol 16) 1929 Oudh 413 
(414) (DB). 

[2] Where the property has been sold in execution 
before the suit, the value of the property will determine 
the value of the suit. (1939) 43 Cal WN 609 (611) 
(DB). 

[But see (Vol 22) 1936 Oudh 271 (272) : 11 Luck 1 
(DB.)] 

[3] Value of the property attached will be the value 
of the suit where the judgment-debtor is made a party 
and declaration of title as against him is also prayed 
for. (’95) 17 All 69 (74) (DB) * (Vol 19) 1932 Bang 
20 (21) * (Vol 8) 1916 Mad 858 (869) : 39 Mad 602 
(DB). 

[4] The nature of the suit or the Court in which 
the suit is to be brought, depends on the nature of the 
claim and the right sought to be enforced. Hence a 
suit under this rule cannot be brought in a Court of 
Small Causes. (’81) 7 Cal 608 (611) (DB) * (’90) 
1890 Pun Be No. 51, page 133 (135) (DB.) * (’06) 8 
Oudh Cas 281 (282) * (’85) 7 All 162 ,(159) (FB) * 
(85) 8 Bom 259 (259) (DB) * (’86) 9 Mad 206 (208) 
(DB). 

[But see <Vol 2) 1915 Mad 1164 (1171) : 39 Mad 
219 (FB).(’70) 1870 Pun Be No. 84 (DB.) (1865) 2 Suth 
WE 43 (44) (DB) : (’78) 2 Bom 365 (370) (DB).] 

[5] An order passed in a claim petition in the Presi- 
dency Small Cause Court is final subject to the right of 
a new trial. (Vol 19) 1932 Cal 661 (663) : 69 Cal 827 
(DB) (’91) 18 Cal 296 (301), 

[6] Even where the provisions of Buies 58 to 63 of 
this order have been mp.de applicable to suits in 
Bevenue Courts, a suit under this rule cannot be 
brought in a Bevenue Court. (Vol 21) 1934 PC 217 
(219, 220) -. 61 Ind App 371 : 16 Lah 836 (PC) * (Vol 
20) 1933 Mad 865 (867). 

20. Valuation of suit for court-fees. — [1] Suit to 
declare a property is not attachable is chargeable with 
a fixed court-fee under schedule 11, Artiae 17, clause 


(1) of the Court-fees Act. (Vol 28) 1941 Cal 28 (29) 
I® (Vol 28) 1941 Pat 174 (175) (DB). * (’05) 35 Cal 
202 (206) : 35 Ind App 22 (PCI * (’97) 1897 Pun 
Be No 51 Pane 225 (228, 229) (FB) 5> (’80) 4 Bom 
515 (528) (FB). 

21. Insolvency of judgment-debtor — 11] Order 
allowing claim to an attachment before insolvency of 
judgment-debtor — Suit to set it aside does not require 
permission of Insolvency Court, (Vol 16) 1929 Mad 
323 (326, 328) (DB). 

[But see (Vol 9) 1922 Nag 108 (109) : 19 Nag LB 
126 * (Vol 20) 1933 Nag 217 (217).] 

22. Effect of attachment on adverse possession— 

[1] An attachment does not arrest the running of 
limitation in favour of a person holding adversely to 
the judgment-debtor. (Vol 30) 1943 Mad 425 (426): 
ILE (1943) Mad 696 (DB) (Vol 13) 1926 
Mad 42 (43) (DB) * (Vol 26) 1939 Mad 466 (458): 
ILB (1939) Mad 803 (SB). 

[2] The fact that a person holding adversely to the 
judgment-debtor prefers a claim under E. 68 before 
the expiry of the statutory period of twelve years does 
not prevent him from pleading successfully that on the 
date of the suit he has acquired a right by prescrip- 
tion. (Vol 13) 1926 Mad 42(42), (DB) * (Vol 26) 
1939 Mad 466 (461, 462) : ILB (1939) Mad 803 (SB). 

(But see (Vol 25) 1938 Mad 857 (858) (DB) * 
(’94) 18 Bom 260 (268) (DB) * (Vol 5) 1918 Mad 
572 (573) (DB) * (’ll) 35 Bom 79 (89) (DB)]. 

[3] The maturing of title by prescription after the 
institution of the suit under this rule against the clai- 
mant will not be good a defence to the suit. (Vol 30) 
1943 Mad 425 (426, 427) : ILE (1943) Mad 696 
(DB). 

23. Costs. — [1] Court cannot, in a suit under this 
rule, order the payment of costs incurred in the claim 
proceedings, in favour of the successful party. (*09) I 
Ind Cas 428 (480) (DB) (Gal) ^ (Vol 12) 1925 Mad 
233 (238.) (The authority of this decision is very 
much shaken by the later decision of the Madras High 
Court in (Vol 30) 1943 Mad 248: ILE (1943) Mad 411)* 
(1911) 11 Ind Gas 828 (830) (DB) (Low Bur). 

[But see (Vol 15) 1928 Bang 248 (249) : 6 Bang 
408. * (Vol 20) 1933 Bang 91 (91)]. 

[2] Claim preferred under B. 58 rejected with 
costs — Claim decreed — Order in proceedings under 
E. 58 is superseded including order for costs. (Vol 25) 
1938 Nag 376 (377) : ILE (1940) Nag 519, 

[But see (Vol 30) 1943 Bom 129 (131) : ILB (1943) 
Bom 171.] 

[3] Person succeeding in claim suit can get restitu- 
tion of costs paid in the claim proceedings (Vol 30) 
1943 Mad 248 (250) : ILB (1943) Mad 411 (DB.) 

23a. Decree-holder's suit under this rule, whether 
step-in-aid of execution — [1] Suit is not a step-in-aid 
of execution (Vol 25) 1938 Nag 534 (535) : ILB (1940) 
Nag 334 (DB). 

[See however (Vol 26) 1939 Bang 296 (299) ; 1940 
Bang LB 82 (DB). (Suit under 0. 21 B. 63 is a step- 
in-aid of execution but a plaint cannot be treated as an 
application within Art. 182, cl.. 53.)] 

24. Local Amendments — [1] See the following 
cases. (Vdl 29) 1942 Pat 508 (511) : 21 Pat 287 : (Vol 
28) 1941 Pat 458 (459) : (Vol 33) 1946 Mad 176 {177, 
178). 
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SALE GENERALLY. 

64. Any Court executing a decree may order that any property attached by it and liable 
Power to order property attached to sale, or such portion thereof as may seem necessary to satisfy 
to be sold and proceeds to be paid the decree, shall be sold, and that the proceeds of such sale, or a 
to person entitled. sufficient portion thereof, shall be paid to the party entitled under 

the decree to receive the same. 

[1882-S, 284 j Cj. R. S. C., O. 43, R. 2. See S. 5 1 (b) ] 

PROVINCIAL AMENDMENT. 

Patna 

tte words “ attached by it ” substitute the words “ in respect of which it has made an order of 
attachment.” 

Insert the words “which is” between the words “and” and “liable.” [7-1-1936.] 

65. Save as otherwise prescribed, every sale in execution of a decree shall be conducted by 
Sales by whom conduct- officer of the Court or by such other person as the Court may appoint 

ed and how made. in this behalf, and shall he made by public auction in manner prescribed. 

[1882-S. 286 ; 1877-S. 286 ; 1859-S. 248. See Rule 76 ] 


ORDER 21, ROLE 64. 

Synopsis. 

1. “Any court executing a decree.” 

2. May order, 

3. “Attached by it.” 

4. Sale without attachment. 

5. “Liable to sale.” 

6. Sale of property not belorging to judgment- 

debtor. 

7. Such portion thereof as may be fopnd neces- 

sary. 

8. Appeal. 

1. “Any court executing a decree”. — [1] Sale by 
commissioner or receiver appointed by consent of 
parties is not sale bv Conrt— Poundage on sale pro- 
ceeds cannot be levied under Sind Chief Court Eules. 
(Vol 29) 1942 Smd 112 (118) : ILE 1942 Kar 196. 

2. May order. — [1] It is obligatory on the 
Court to ordtr sale, when a valid application for such 
order and a valid attachment la^e been made (Vol 2) 
1916 Mad 685 (S86) ^ (1886) 12 Cal 317 ( 822 ) 
(DB.) 

[2] Order under 0. 21, E. 64 mey be modified, if 
judgment-debtors appear under 0 21, K. 66 and prove 
that they are agriculturists and that ihe proceedings 
should be transferred to the collector. (Vol 26) 1939 
Bom 526 (528) * (Vol 21) 1934 Bom 383 (385) (DB), 
The date at which status of judgment-di'btoc is to be 
determined is the date of order for sale under Or. 
21, B. 64. 

3. “Attached by it”.— [1] Sale by Court of property 
attached by different court is not forbidden, (Vol 16) 
1919 Mad 852 (853). 

4. Sale without attachment. — ['ll Attachment is 
essential for sale. (Vol 17) 1930 Mad 414 (416). 

[2] The absence of an attachment in execution of 
a decree, though an irregularity, does not render the 
sale in execution absolutely void. (Vol 3) 1916 Cal 
465 (463) * (DB) (Vol 18) 1931 Cal 35 (36) ; 57 Cal 
1206 ^ (Vol 32j 1945 Nag 97 (100) : ILE (1945) 
Nag 121 ^ iVol 9) 1922 Nag 267 (271) : 18 Nag LB 
152 ^ (Vol 10) 1923 Pat 45 (47j : 2 Pat 207 ^ (Vol 21) 
1934 Bang lb8 (189). 

[But see (Vol 5) I9l8 Cal 1036 (1037.) 

[3l See also under S. 51. 


5. “Liable to sale”. — [1] Court in execution can 
sell any right and interest of jurlgment-debtor which he 
is competent to sell. (Vol 18) 1931 Oudh 352 (353) : 

7 Luck 111. 

[2] Money decree cannot be sold. E. 53 must be 
followed. (Vol 19) 1932 Pat 349 (350) : 12 Pat 36. 

[3] Attachment and sale of debt -Procedure— Debt 
can be sold under 0. 21 E 64 and delivery made in 
manner prescribed in B. 79. (Vol 4) 1917 Low Bur 134 
(135) 

[4] Property first attached in execution of decree 
by A — Then property sold in execution of decree by B 
another decree-holder against same judgment-debtor — 
Auction-purchaser cannot obieet to attachment by 'A, 
bt cause at the time of attachment he had interest but 
can object to sale by A under the prior attichment and 
court has inherent power to recognize such objection. 
(Vol 26) 1939 Lah 380 (381, 382). 

[5] Two applications for sale in execution of two 
decrees of different decree-holders — Sale should be 
ordered first in case of application which is prior — 
Existence of order for sale in execution of other decree 
should be notified. (Vol 20) 1933 All 10 (ll). 

6. Sale of property not belonging to the judg- 

ment-debtor.— [1] Court cannot sell property of per- 
sons not parties to proceedings before it— As to such 
persons decree or sale is nullity. (Vol 7) 1920 Cal 

b38 (838). 

[2] Execution sale on — Decree-holder getting bis 
own property sold as judgment-debtors’ s— Wall bo estop- 
ped Irom denying it as against action-purchaser — 
Evidence Act, S. 115. (Vol 9) 1922 Mad 63 (1) (63). 

7. Such portion thereof as may be found neces- 
sary — [l] It IS permissible under this rule to order 
the sale ot a portion of the attached property. (1909) 
3 Ind Oas 81 (81) (Cal) : (Vol 29) 1942 Tat 152 (154). 
(Executing court not bound to value pi'Operty and 
order sale only of part — judgment debtor not asking tor 
6xereise of discretion cannot raise objection in second 
appeal.) 

8 Appeal.— [1] An appeal lies against an order 
passed under 0. 21, E. 64. (1879) 4 Cal LB 27 (28). 

ORDER 21, RULE 65.— Note 1 
[1] The rule enables the court to appoint a person 
who IS not an officer ot the court, e.g., an auctioneer, to 
conduct an execution sale. (Vol 4) 1917 Cal 740 (742)i 
44 Cal 789. Receipt oi purchase money by agent ap- 
pointed is leceipt of assets by court. 
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Nag pair 

The following sentence shall be added : 

“ Such officer or person shall be competent to declare the highest biider as purchaser at the sale, pro- 
vided that, where the sale is made m or wUhin the precincts of the court-house, no such declaration shall be 
made without the leave of the Court.” [29-6-194:3.] 


66 . (l) Where any property is ordered to be sold by publio auction in execution of a decree, 

Proclamation of sales the Court shall cause a proclamation of the intended sale to be made in the 
bj public auction. language of such Court. 

(2) Such x^roclamation shall be drawn up after notice to the decree-holder and the 
judgment-debtor and shall state the time and place of sale, and specify as fairly and accurately as 
possible — 

{cc) the property to be sold ; 

{h) the revenue assessed upon the estate, or part of the estate, where the property to 
be sold is an interest in an estate or in part of an estate paying revenue to the 
Government ; , 

(c) any incumbrance to which the property is liable ; 

(rZ) the amount for the recovery of which the sale is ordered ; and 

(d) every other thing which the Court considers material for a purchaser to know in 

order to judge of the nature and value of the property. 


O. 21, R. 65 (contd,) 

[2] The words ‘‘the court may appoint” apply not 
only to ‘‘such other person” but also to “Officers of 
the couit.” (1869)12 Suth WE 238 (238) (DB). 

[3] Executing Court directing bailiff to hold sale — 
Sale conducted under supervision of, and bids recorded 
by, officer not in sf isin of the case — Order that pro- 
perty was sold 10 purchaser subsequently recorded by 
officer in seisin of a case — There is no irregularity so as 
to affect sale. (Vol 15) 1928 Pat 615 (626) : 8 Pat 
122 . 

[4] Court can direct that bidders shall be from a 
particular oJass of pertons. (Vol 14) 1927 Bom 143 
(145). 

[5] Lahore High Court Rules framed under 0. 21, 
B. 65. Rule contained in (Vol 1) Chap 12 L. r. 20 (v) 
refers only to conduct of sales and has no bearing on 
the question of attachment. (Rule provides that sale 
of property worth more than Rs. 100 should not be 
entrusted to process-server. (Vol 27) 1910 Lah 30 
(31). 

[6] Sale by commissioner or rect-ivor appointed by 
consent of parties is not sale by court. (Vol 29) 1942 
Sind 112 (113): ILR (1942) Kar 196. 

[7] Duty of Court — Court should be very careful to 
see that no taint or touch of fraud or mis representa- 
tion is found in conduct of its ministers. (Vol 5) 1918 
Bom 69 (65.) 

ORDER 21, RULE 66 
Synopsis. 

1. Nature of proceedings under this rule. 

2. Delegation of this power to settle proclamation. 

3. “Such pTOclamatidh shall be drawn up after 

notice.” 

4. “Such proclamation shall state the time and 

place of sale.” 

5. “As fairly and accurately as possible.” 

6. Specification of property. 

7. Specification of revenue. 


8. Encumbrances to which property is liable. 

9. Amount to be recovered. 

10. Everything which the Court considers mate- 

rial, etc, 

11. Value of the propierty. 

12. Effect of an order under this rule. 

13. Non-compliance with the provisions of this rule. 

14. Verified statement to accompany application. 

for order for sale — Sub-rule (3) 

15. “Court may summon any person,” etc— Sub- 

rule (4). 

16. Appeal. 

17. Revision. 

18. Applicability of the rule of res judicata to pro- 

ceedings under this rule. 

19. Judgment-debtor dying pending execution. 

20. Local amendments. 

1. Nature of proceedings under this rule— [1] 
There is a conflict of opinion on the question whether 
proceedings undfr this rulo are administrative or 
judicial in character. The following are three different 
views : — 

(a) The proceedings are of an administrative charac- 
ter. (’04) 27 Mad 259 (261) (EB).^ (Vol 15) 1928 Bom 
245 (246) : 52 Bom 444 (DB). ^ (Vol 4) 1917 All 849 
(349, 350) i 39 All 415 (DB). (Vol 11) 1924 Mad 767 
(768) (DB). J (Vol 14), 1927 All 208 (209) ^ (Vol 22) 
1935 Mad 7U (714). 

(b) The proceedings under this rule are of a judicial 
character. (Vol 29) 1942 Lah 153 (159) : ILR (1942) 
Lah 559 (FB) ^ (Vol 26) 1939 Lah 113 : ILR (1939) 
Lah 103 overruled). ^ (Vol 4) 1917 Pat 381 (381) : 2 
Pat L Jour 130 (FB). 

(c) The proceedings under this rule are of a judicial 
character only where the order affects rights, liabilities 
or equities of the parties. (Vol 15) 1928 Mad 1169 
(1170) (DB). ^ (Vol 16) 1929 Mad 506 (608) (DB). ^ 
(*11) 14 Ortl Jj, Jour 35 (36) (DB) ^ (ll) 14 Cal L. Jour 
607 (609) (DB). 
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(3) Every application for an order for sale under this rule shall be accompanied by a 
statement signed and verified in the manner hereinbefore prescribed for the signing and verifica- 
tion of pleadings and containing, so far as they are known to or can be ascertained by the person 
making the verification, the matters required by sub-rule (2) to be specified in the proclamation. 

(4) For the purpose of ascertaining the matters to be specified in the proclamation, the 
Court may summon any person whom it thinks necessary to summon and may examine him in 
respect to any such matters and require him to produce any document in his possession or power 
relating thereto. 

[1882-S. 287 ; 1877-S. 287 ; 1859-8. 249.] 

(I 

PROVINCIAL AMENDMENTS 

Calcutta 

After the word “property** in clause (e) in sub-rule (2) add the following proviso : 

“Provided that it sljall not be necessary for the Court itself to give its own estimate of the value of the 
property but the proclamation shall include the estimate, if any, given by either or both of the parties.” 

[26-7-1938.] 

Lahore 

Add the following words to clause (e) of sub- rule (2) : 

“Provided that it shall not be necessary for the Court itself to give its own estimate of the value of the 
property ; but the proclamation shall include the estimate, if any, given by either or both of the parties.** 

[4-11-1929] 

After sub-rule (2) add the following as sub-rule (3) and re-numler the existing sub-rules (3) and (4) as 

(4) and (5), respectively : 


O. 21, R. 66 (cmtd.) 

2. Delegation of the power to settle proclama- 
tion. — [1] Sale proclamation must be settled by the 
Court and the power cannot be delegated to a Commis- 
sioner. (Vol 13) 1926 Mad 755 (756) : 49 Mad 333 
(DB). 

3. “ Such proclamation shall be drawn up after 
notice.** — [1] Notiee to 3 udgment-debtor is necessary 
before settling sale proclamation. (Yol 19) 1932 All 55 
(57) (DB) * (Vol 22} 1935 Mad 459 (462) (DB.) 

[2] The object of notice is to allow the judgment- 
debtor opportunity to raise any objection he may have. 
(Vol 29) 1942 Lah 153 (159) : ILR (1942) Lab 669 (FB) 
© (Vol 26) 1939 Lah 113 : ILE (1939) Lah 103 over- 
ruled.) 

[3] The decree-holder must take steps for the issue 
and service of notice, ('ll) 38 Cal 482 (485) (DB). 

[4] Notice is not necessary before drawing up fresh 
proclamation under R. 69 (2). (Vol 13) 1926 Oudh 76 
(76, 77) (DB.) * (Vol 32) 1945 Mad 499 (500).. 

[5] Necessary particulars ascertained in previous 
execution proceedings — ^Fresh notice is absolutely neces- 
sary before preparing proclamation again. (Vol 8) 1921 
Oudh 222 (223) : 24 Oudh Cas 391. 

[6] Valuation fixed before the date on which parties 
were to be beard on the point — Court has acted with- 
out jurisdiction. (Vol 10) 1923 Pat 102 (102) (DB.) 

[7] Notice under this rule given — Absence of notice 
under R. 22 does not vitiate the proceedings. (Vol 26) 
1939 Lab 473 (473) : ILR (1940) Lah 231 * (Vol 26) 
1938 Pat 298 (290) ^ (Vol 18) 1931 Cal 476 (478) 
(DB) ^ (Vol 8) 1921 Lah 384 (386). 

[8] A notiee under this rule is to be served in the 
same manner as a summons. (Vol 12) 1925 Gal 552 
(554) (DB.) * (Vol 18) 1931 All 159 (160) (DB). 

4. ** Such proclamation shall state the time and 
place of sale. — [1] The omission to state in the pro- 
clamidon the time of sale is a material irregularity 
within the meaning of R. 90. It is not enough merely 
tp mepilaon the day of sale. (Vol 6) 1919 Nag 128 (128, 
129) : 16 Nag LR 125 * (Vol 2) 1915 6tidh 124 (126)t 


18 Oudh Cas 1 * (Vol 24) 1937 All 407 *(409) (DB) * 
(Vol 22) 1935 Lah 992 (992). 

[2] The hour of sale should also be stated in the 
proclamation. (*97) 24 Cal 291 (293) (DB.) 

[3] Sale taking place at an earlier hour than the one 
advertised, is a nullity. (*85) 7 All 676 (677) (DB.) * 
(*89) 16 Oal 794 (798) (DB.) 

[See however (Vol 2) 1916 Lah 354 (355) (DB.) 
* (’07) 1907 Upp Bur CPC 9.] 


[4] Sale advertised to take place between particular 
hours — Once the sale had begun it could be finished 
earlier than last hour up to which it is stated it will 
continue. (Vol 21) 1934 Bom 348 (351) : 58 Bom 564. 

[5] Sale taking place a few hours later than the 
advertised time — There is no material irregularity. (Vol 
14) 1927 Rang 84 (85) (DB). 

[6] Judgment- debtor agreeing to adjournment of 
sale without fresh proclamation — Failure to mention 
time of sale not a material irregularity. (Vol 20) 1933 
All 546 (549) : 65 All 519 (DB). 


[7] The omission to state the place of sale in the 
proclamation is a material irregularity. (*87) 9 All 511 
(511, 512) (DB)|®« (Vol 14) 1927 Rang 84 (*85) (DB). 

[8] Holding sale at a different place from that 
stated in proclamation is a material irregularity, (’06) 
1906 Pun Re No. 132 Page 493 (495) * (Vol 31) 1944 
Nag 199 (200) : ILR (1944) Nag 584 (DB) [(Compare 
(*67) 4 Bom H CB A C 164 (166) (DB.) (Uncertainty 
in the place.) 


^ [9] ^ Good and sufficient reasons should be shown for 
directing the holding of a sale beyond the jurisdiction 
of the Court ordering the sale. (’88) 13 Bom 22 (25) 
(DB.) 

5. “ As fairly and accurately as possible.” — [1] 
Judge not availing himself of all the material facts 
before him while drawing up proolatnation — Purchaser 
misled — He can ask for proportionate refund of money 
or for cancellation of the sale. (Vol 3) 1916 Low Bur 
3 (5) : 8 Low Bur Rule 427. 


6. Specification of property. — [1] Property 
sold sijiould be definitely arcertained by court 


to be 
before 
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“(3) Where the property to be sold is moveable property which has been made over to a custodian 
under sub-clauses (a) or (c) of clause (1) of Eule 43 of this Order, the Court shall also issue a process by way of 
notice to the custodian, directing him to produce the property at the place of sale, at a time to be specified therein 
with a warning that if he fails to comply with the directions, he shall be liable to action under Section 145 of the 
Code of Civil Procedure.** 


Madras 

Be-numler the existing clause (e) to sub-rule (2) as (f) and add the following as clause (e) : 

“(e) the value of the property as stated (i) by the decree-holder and (ii) by the judgment-debtor.’* 

[13-10-1936.] 

Nagpur 

Substitute a comma for the full stop at the end of clause (e) of sub-rule (2) and add the following : 

“including the decree-holder’s estimate of the approximate market price.” [29-6-1943.] 

N,-W.F.P. 

Add the following words to clause (e) of sub-rule f2) : 

“Provided that it shall not be necessary for the Court itself to give its own estimate of the value of the 
property ; but the proclamation shall include the estimate, if any, given by either or both of the parties.” 

Patna 

Omii the words “shall be drawn up after notice to the decree-holder and the judgment-debtor and” from 
sub-rule (2), and add the following proviso after sub-clause (e) of sub-rule (2) : 

“Provided that no estimate of the value of the property, other than those, if any, made by the decree- 
holder and judgment-debtor respectively together with a statement that the Court does not vouch for the accuracy 
of either, shall be inserted in the sale proclamation.” 


O. 21, R. 66 (contd.) 

including it in the proclamation. (’80) 4 Bom 323 (326) 
(DB). * (Vol 15) 1928 Oudh 491 (492) (DB). Property 
not mentioned in mortgage deed or decree thereon can- 
not be included in proclamation.) 

[2] Property of stranger to decree directed to be 
sold — He can sue to set it aside. (’79) 4 Cal 142 (154) 
(PB). 

[3] The property to be sold should be described as 
fairly and accurately as possible. (See (Vol 29) 1942 
Mad 97 (99) DB). (Want of specification of extent of 
judgment-debtor’s interest in joint family property 
does not invalidate sale proclamation or sale ) ^ ( ’03) 
seal WN 257 (262) (DB). 

[4] The description should be sufficient to identify 
the property. (’69) 12 Suth WE 488 (488) (DB). 

[5] In the following cases description was held 
sufficient : — 

(a) Where from the surrounding facts and circum- 
stances, there could not be any ambiguity as to the pro- 
perty actually sold. (Vol 16) 1929 Cal 409 (412) : 55 
Cai 902. 

(b) Main holding or village sufficiently described — 
Names of villages which appertain to that need not be 
mentioned (Vol 15) 1928 Pat 615 (624) : 8 Pat 122. 

(c) Property described as share of mortgagor in 
bhaiyaohari village. (Vol 16) 1929 Oudh 263 (264, 265), 

[6] In the following eases description was held in- 
sufficient: — 

[a] Particulars of business omitted in a sale of judg- 
ment-debtor’s interest in business. (Vol 30) 1943 Lah 
129 (138.) 

[b] Mere statement of khasra numbers without indi- 
cating what the properties were. (’05) 1905 Pun Be 
No 47 page 168 (168). 

[c] Non-specification of the share of the properties 
to be sold, (’05) 32 Cal 542 (546, 547, 648). 

[d] Eleven items consisting of villages and plots 
sold—Separate proclamations issued without giving 
particulars regarding land revenue or situation, (Vol 

1945 Lah 196 (198) : ILE (1944) Lah 280. 


[7] The court can hold an enquiry for getting suffici- 
ent description of the property. (Vol 30) 1943 Lah 129 
(138) (DB) ^ (Vol 27) 1940 Lah 394 (which is reversed 
on another point). 

[8] Two properties amalgamated into one premises 
stated as two — Boundaries of lots given in the procla- 
mation and no one misled — There is material irregula- 
rity (Vol 20) 1933 Cal 662 -(663) (DB). 

[9] The judgment-debtor’s interest in the property 
should be specified. 

[See (*10) 34 Mad 143 (145).] 

[10] Fresh proclamation is necessary where a por- 
tion of property is released from attachment subsequent 
to the issue of a sale proclamation. (’78) 3 Cal 544 
(645, 646) (DB). 

[But compare (Vol 19) 1932 All 664 (664) (DB.)] 

[lOa] Mortgaged properties advertised for sale— 
Judgment-debtor applying for fixing of instalments — 
Order for instalments made on judgment-debtor having 
fresh proclamation with condition that the decree could 
be executed on default of any instalments — Held decree- 
holder cannot execute it without a fresh proclamation. 
(Vol 32) 1945 Pat 76 (78) : 23 Pat 854. 

[11] Question as to what was sold to the purchaser 
at a court sale — Order of attachment, the sale proclama- 
tion and the sale certificate should be looked at. (Vol 
12) 1925 Cal 1247 (1247) * (’80) 6 Cal 213 (J2l7, 218) 
(PC.) 

[See (*13) 41 Cal 590 (599) : 41 Ind App 38 (PC)* 
(Vol 13) 1926 All 730 (732) * (»81) 3 All 647 (652) (FB) 
* (’81) 6 Cal 243 (246) (PC)]. 

[12] Sale of property in the hands of legal repmsen- 
tative for decree debts due by judgment-debtor — Latter’s 
interest in property passes to the purchaser. (*7ft) 10 
Beng LB 294 (300) (PC) * (Vol 4) 1917 PC 121 (1^3) : 
41 Mad 408 : 45 Ind App 54 (PC). 

[13] Discrepancy between sale proclamation aud the 
certificate of sale— The former prevails. (Vol 28) 1941 
Bom 385 (386) : ILK (1941) Bom 682 (DB). 

7. Specification of revenue [1] Property to be sold, 

an interest in estate or part of estate paying reveime|o 
Oovernment—Bevenue assessed must he speoifii«iia 
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the proclamation. (’69) 13 Suth WR 488 (488, 489) 
(DB.) 

[2] Omission to state the revenue assessed on the 
estate to be sold is a material irregularity. (’73) 19 Suth 
WR 434 (436) (SB.) 

8. Encun:ibraiices to which property is liable. — 
[l]Tbe encumbrances to which the property to be sold is 
liable should be stated as fairly and accurately as possi- 
ble. (Vol 32) 1945 PC 67 (70) : 72 Ind App 104 : ILR 
(1945) Mad 601 : ILR (1945) Kar (PC) 142 (PC) ^ (’03) 
30 Cal 599 (606, 607) (PB). 

[2] Amount due on the encumbrances notified should 
be mentioned. (Vol 4) 1917 Cal 461 (462) (DB). (’81) 

7 Cal 34 (41, 42) (DB). 

[See however (Vol 21) 1934 Mad 260 (262) (DB.)] 

[3J Alleged mortgages admitted or disputed may 
aho be stated. (Vol 6) 1919 Upp Bur 18 U9) : 3 Upp 
Bur Rul 139 « (’0") 3 Low Bur Bui 275 (277) (DB). 

[4] The decree-holder is not lequired to inspect and 
peruse all the naortgage documents mentioned m the 
encumbrance certificate and notify any specially onerous 
conditions that may be included therein (Vol 8) 1921 
Mad 209 (210) (DB). 

[5] Encumbrancer himself can ay ply to the Court to 
have his encumbrance notified in the sale proclamation 
(Vol 28) 1941 Siod 101 (103) : ILK (1941) Kar 199 
(DB) ^ (Vol 13) 1926 All 268 (269) : 48 All 260 
(DB). 

[6] An encumbrancer is not bound to notify his 
encumbrance and failure to do so will not debar him 
from enforcing it. (Vol 22) 1935 Lah 627 (628). 

[7] Prior mortgagee impleaded in suit on puisne 
mortgagee-issue regarding his priority abandoued — 
Still he can claim notification of his mortgage m the 
proclamation. (Vol 16) 1929 Oudh 88 (89) ; 3 Luck 
472 (DB). 

[8] Court cannot order sale subject to encumbrance. 
(Vol 18) 1931 Oudh 157 (159) (DB.l 

[9] The court cannot adjudicate upon the rights of 
the parties as to such encumbrances. (Vol 20) 1933 All 
287 (288) (DB.) 

[10] A notification of encumbrances does not amount 

to an adjudication as to the binding nature of the 
alleged encumbrance, and the auction purchaser is 
entitled to dispute the validity of the mortgage (Vol 
26) 1939 Nag 305 (308) : ILR (1939) Nag 665 * (Vol 
25) 1938 All 542 (544) (DB) ^ (Vol 22) 1935 Rang 19 

(20) * (Vol 24) 1937 Oudh 493 (497) : 13 Luck 484 
(DB) * (Vol 23) 1936 Cal 590 (592) * (Vol 20) 1933 

Mad 879 (881, 882) : 57 Mad 195^ (Vol 22) 1935 Oudh 
23 (25, 26) ; 10 Luck 343. 

[See however (Vol 18) 1931 Rang 310 (312); 9 Rang 
367.)] 

[11] Decree itself directing the sale of the property 
subject to a certain encumbrance — Purchaser cannot 
challenge the validity of the encumbrance afterwards. 
(Vol 5) 1918 lat 421 (421) (DB.) 

[12] A person who has waived the irregularity aris- 
ing out of failure to notify encumbrances, cannot subse- 
quently object to it. (Vol 16) 1929 Lah 673 (674). 

^ [18] Fact of sale being subject to encumbrance men- 
tioned in proclamation — But conduct of officer conduct- 
ing the sale misleading the purchaser to believe that it 
is free— Sale is vitiated* ( 09) 36 Gal 323 (334) : 36 
. Ind AppJ2 (poj, ^ ^ 


[14] Though a mortgage is not notified it will still 
bind the property in puichaser’s hands. (Vol 1) 1914 
Oudh 137 (140) (DB) ^ (Vol 5) 1918 Oudh 167 (1681 ^ 
(’06) 3 Low Bur Rul 275 (278) (DB) ^ (Vol 22) 
1935 Lah 527 (528.) 

[15] A charge to be binding on the purchaser must 
have been notified. See AIR Commentaries on Trans- 
fer of Property Act 1st (1943) Edn. S. 100. 

[16] A decree-holder who has a mortgage in his own 
favour, will be stopped from setting it up against an 
auction-purchaser, if he fails to disclose it in his applica- 
tion under this rule, and if it is not mentioned in the 
proclamation. (’06) 2 Nag LR 106 (109, llO) ^ (’99) 
21 All 309 (310) (DB) (’98) 22 Bom 686 (692) (DB). 
^ (’76) 1 Bom 314 (318) (DB) f- (Vol 7) 1920 Cal 354 
(357) : 47 Cal 446 (DB) (’92) 15 Mad 303 (304) (DB) 
>I«(’08) 11 Oudh Cas 206 (208) “ (Vol 9) 1922 Upp 
Bur 1 (3) : 4 Upp Bur Rul 62 ) (’09) 3 Beng LR 407 
(408) (DB) 

[But see (Vol 18) 1931 All 549 (549) : 53 All 631 
(DB)]. 

[17] An auction-purchaser to be free of a mortgage 
of the pioperty be has purchased in favour of the 
decree-holder himself must have had no notice of the 
mortgage (Vol 13) 1926 Oudh .^30 (331) * (’96) 20 Bom 
290 (292) (DB) (Registration was held to be 
notice ) 

[18] Failure of decree-holder to notify mortgage in 
his own favour — Mortgage can be enforced against 
subsequent encumbrancer, unconnected with the execu- 
tion and not prejudiced by the omission. (’35) 18 Nag 
L. Jour 274 (278.) 

[19] Encumbrance in favour of decree-holder omit- 
ted from the proclamation by mistake of officers of 
court. No estoppel arises against the decree-holder. 
(Vol 8) 1921 All 113 (116) : 43 All 703 (DB) ^ (Vol 13) 
1926 Oudh 330 (331). 

[20] The rule of estoppel applies to judgment-debtor 
also. (Vol 2) 1915 Oudh 185 (187) (Mortgagee im- 
pleaded as defendant in rent suit — Failure to take 
steps to notify his mortgage.) 

[21] Where any person misled the purchasers to 
believe that the mortgage he forward did not exist, 
he is estopped fiom alleging it. (’70) 2 N W P HC R 
315(319) (DB). (Giving evasive answer to intending 
puichaser,) •i' (’07) 4 All L. Jour 709 (711). 

[(Compare (’87) 9 All 690 (702) (DB).] 

[22] The rule of estoppel by conduct can arise in 
respect of any claim to be put forwaid against pur- 
chaser. (’84) 7 Mad 107 (110) (DB). ^ (’13) 20 Ind Cas 
753 (754) (DB) (Cai.) 

[23] An attachment is not an encumbrance and 
hence need not be notified. (Vol 24) 1937 Pat 60 (51, 
52) (DB.) 

9. Amount to be recovered.— -[1] Amount to be 
recovered according to decree should be entered in the 
proclamation and where the decree does not grant 4n- 
terest, it should not be included (’78) 3 Cal 602 (610) : 
5 Ind App 78 (PC). 

[2] Where the decree awards future interest, the 
interest should be calculated up to the date fixed for 
the sale. (Vol 19) 1932 Cal 555 (557) (DB.) 

[3] Decree granting future interest — ^In application 
interest calculated only up to date of application—^ 
Interest can be calculated in the proclamation up to 
date fixed for sale. (Vol 19^ 19^2 Cal 565 (657) (DB.) 
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[4] Decree-holder himself purchasing property and 
put in possession — Sale subsequently set aside and fresh 
sale proclamation ordered — Mesne profits for the period 
he was in possession may be deducted from the decretal 
amount (Vol 1) 1914 Low Bur 178 (179) (DB). 

[5] Sale adjourned under R. 69 and fresh proclama- 
tion waived by judgment-debtor- Decree partly satisfied 
— Sale held for the full amount on the adjourned date 
is not irregular. (Vol 15) 1928 Pat 615 (621) : 8 Pat 122 
(DB). 

[6] Low valuation of property due to mis-statement 
by decree-holder as to amount due under prior encum- 
brance — Adjournment of sale obtained by judgment- 
debtor several times by waiving fresh proclamation — 
Held that the waiver to be elective, the knowledge of 
true facts relating to the mis-statement and an inten- 
tion on the p^.rt of the judgment-debtor to waive his 
right to object should be proved by dee ree-holder. (Vol 
32) 1945 PC 67 (70) : 72 Ind App 104 : ILE (1945) 
Mad 601 : ILE (1945) Ear (PC) 142 (PC). 

[7] An incorrect statement of amount due in the sale 
proclamation — Jurisdiction of the Court to sell property 
is not affected — Sale he'd is not illegal. (Vol 9) 1922 Cal 
321 (327) : 49 Cal 45 (DB). 

[8] Objection taken to cDrrectness of amount enter- 
red in the sale proclamation — Sale should not be held 
before objection is disposed of. (Vol 10) 1923 All 503 
(504) (DB). 

10. Everything which the Court considers 
material, etc. — [1] Clause (e) does not mean that the 
Court is to give a detailed account of all matters con- 
nected with the property. (’99) 1899 Pun Re No, 30 
page 153 (157) (DB). 

[2] Income from the property ordered to be sold 
need not be specified. (Vol 15) 1928 Lah 918 (918) * 
(Vol 17) 1930 Lah 692 (694) * (Vol 15) 1928 Mad 398 
(398) (DB). 

[But compare (’01) 4 Oudh Oas 329 (332).] 

[3] The following have been held to be necessary 
particulars that should be stated : — 

[a] Any pending suit against the property by a 
defeated claimant. (Vol 19) 1932 Mad 119 (119): 55 
Mad 205. 

[b] Annual rent of house property in town- (Vol 30) 
1943 Oudh 204 (208) : 18 Luck 547. 

[c] Fact that property is held under occupancy 
tenure. (’05) 27 All 684 (687) (FB). 

[d] Widow’s right to possession for dower debt. (Vol 
19) 1932 Nag 18 (20) : 27 Nag LR 389. 

[e] Sale of joint family property for a debt binding 
on family — Fact that minor son’s interest also is intend- 
ed to be sold may be stated. (Vol 16) 1929 Bom 465 
(466) : 63 Bom 777. 

[f] Claim of any third party in possession of property 
to be sold. (Vol 24) 1937 Nag 140 (143). 

[g] Undivided share in joint family property 
attached and ordered to be sold — Final decree in parti- 
tion proceedings pending at the time passed —Court 
must proclaim the ascertained share only for sale. 
(Vol 19) 1932 Bom 210 (212). 

[4] The following have been held to be unnecessary 
particulars : — 

[a] Flan of property. (Vol 12) 1925 Oudh 150 (150) 

[b] Upset price. (’01) 28 Cal 73 (77). 


[c] Amount of rent where sale is of a tenure. (’81) 
7 Cal 723 (725). 

[5] It is incumbent on the Court to see that all the 
panioulars required under O. 21, B. 66 are given pro- 
perly, so that intending bidder may know exactly what 
he is going in for. (Vol 25) 1933 Mad 720 (720) (DB). 

[6] Sale of holding of a tenant brought about by 
land-lord — Failure to notify usual incidents of the 
tenure — No estoppel against landlord to enforce it 
against purchaser — Unusual incidents must be notified 
if they are to be enforced. (’03) 30 Cal 213 (215, 217) 
(DB). 

11. Value of the property. —[1] There is a conflict 
of decisions as to whether the Court should give its 
own valuation of property to be sold. The following 
are the different views : — 

[a] The Court is not under an obligation to give its 
own valuation, (Vol 16) 1928 Mad 503 (504) : (51) Mad 
655 (DB). »i«(Voll4) 1927 Mad 1009 (1009) -(DB) * 
(Vol 19) 1932 All 664 (664) (DB) * iVol 15) 1928 Nag 
281 (28-2). 

[But see (Vol 17) 1930 Nag 191 (192, 193).] 

[b] The Court is as of duty bound to give its own 
valuation. (Vol 14) 1917 Pat 381 (382) ; 2 Pat L. Jour 
130 (FB). 

[See (Vol 27) 1940 Pat 707 (711) : 19 Pat 688.] « 
(Vol 20) 1933 Cal 511 (513): 60 Cal 581 (DB) * (Vol 
21) 1934 Cal 205 (207) (DB) (Vol 1) 1914 "Low Bur 
178 (179) (DB), 

[But see (’04) 31 Cal 922 (926) ^ (Vol 24) 1937 
Bang 157 (158).] 

[c] It is not necessary to give the value of the pro- 
perty in every case. (Vol 26) 1939 Bom 182 (183) : ILR 
(1939) Bom 389 (DB). 

[But see (Vol 22) 1935 Bom 331 (332) (DB.)] 

[d] In exceptional eases the Court need not give 
valuation. (Vol 20) 1933 Cal 511 (513) : 60 Oal 681 
(DB) * (Vol 18) 1931 ,Cal 520 (520) : 58 Cal 577 (DB). 

[2] The omission of the Court to give au estimate of 
the value is a mere irregularity and does not by itself 
vitiate the sale. (Vol 18) 1931 Cal 490 (491) : 68 Oal 
813 (DB.) * (Vol 17) 1930 Lah 685 (686. 687) * 
(Vol 9) 1922 Cal 93 (94) (DB). 

[3] By virtue of amendments to the rule made by 
the High Courts of Calcutta, Lahore, Madras, Nagpur, 
Patna and the Judicial Commissioner’s Court of 
N.W.F.P. the Court is now under no obligation to give 
its own valuation but may accept the valuation by the 
parties. 

[4] The judgment-debtor may by his conduct be 
estopped from raising the objection that the sale pro- 
olam ition was misleading and prevented possible bid- 
ders from bidding or from offering prices. (Vol 26) 1933 
All 546 (550) : 55 All 519 (DB). 

[6] An elaborate enquiry before fixing the value of 
the property is not necessary. (Vol 19) 1932 Oal 141 
(142) (DB) * (Vol 4) 1917 Pat 381 (382) : 2 Pat L. Jolir 
130 (FB). 

[But see (Vol 9) 1922 Pat 550 (551) : 1 Pat 214 
(DB). 

[6] Highest bid offered far below value stated — It is 
not evidence of fraud or material irregularity in the 
publishing of the sale proclamation or the conduct of 
sale. (Vol 9) 1922 Pat 650 (551, 552) : 1 Pat 214 (DB). 

[7] Highest bid below the stated value—The Court 
cannot dismiss the execution application. (Vol 31} 1944 

145 A. M : 
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Pat 64 (68) : 23 Pat 61 (FB.) (Decree-liolder only 
bidder refusing to bid npto amount specified — He should 
be allowed to take out further proclamation or to take 
such further steps as he thought proper). (Vol 13) 
1926 Pat 146 (146). 

[8] Court cannot consider illegal cesses while fixing 
the valuation. (’02) 7 Cal WN 439 (439, 440) (DB). 

[9] Eight to have lease of a mill for 20 years — Value 
should not be fixed by capitalising annual rent for 20 
years. (Vol 2l) 1934 Lah 146 (146). 

[10] Heavily encumbered property — It should not 
be valued on the basis of deducting value of encum- 
brances from its value in free state. (Vol 22) 1935 Cal 
614 (618) (DB). 

[11] House in city — Test of its value is by ascertain- 
ment of annual rent- Valuation should be made accord- 
ing to the prevalent value. (Vol 30) 1943 Oudh 204 
(208) (DB.) 

[12] Sale of lands — Court should group them in 
small and convenient plots and offer them for sale. 
(Vol 27) 1940 Pat 422 (423) (DB) © (Vol 25) 1938 Mad 
720 (72Q) (DB). 

[13] Even where the decree is mortgage-decree the 
Court has discretion to fix the order of sale. (Vol 31) 
1944 Mad 429 (430). 

12. Effect of an order under this rule.-~[l] An 
order made under this rule does not become conclusive 
even though a suit to set it aside is not instituted betoro 
the expiry of 12 months from the date of the order. 
(Vol 14) 1927 Bom 234 (235, 236) (DB) ^ (Vol 23) 1936 
Cal 590 (592) ^ (Vol 25) 1938 All 542 (544) (DB) * 
(Vol 3) 1916 Oudh 169 (173) (DB). 

[2] Property sold to bonafide purchaser — Subsequent 
reversal, variation or amendment of decree does not 
affect the sale. (Vol 17) 1930 All 578 (579) (DB). 

[3] Failure by a stranger whose property is wrongly 
attached and sold to object — Still his rights are not 
affected. (’85) 9 Bom 86 (91, 93) (DB). 

13. Non-compliance with the provisions of this 
rule. — [1] Non-compliance with the rule is a material 
irregularity and the sale can be set aside, (Vol 30) 1943 
Lah 129 (138) (DB) * (Vol 30) 1943 Oudh 204 (208): 
18 Luck 547 (DB) * (Vol 27) 1940 Lah 394 (398) © 
(Eeversed in (Vol 30) 1943 Lah 129 on another point) 
® (Vol 27) 1940 Mad 82 (85) : ILE (1940) Mad 420 
(DB) © (’06) 3 Low Bur Eul 275 (277) (DB) * (’02) 
29 Cal 73 (99) (FB) ^ (Vol 12) 1925 All 459 (462, 464) : 
47 All 479 (DB) * (Vol 24) 1937 All 407 (409) (DB). 

[2] Sale cannot be ordered pending objection by 
judment-debtor to the sale proclamation, (Vol 10) 
1923 Ah 503 (504) (DB) ^ (Vol 5) 1918 Cal 490 (490) 
(DB) ^ (Vol 25) 1938 Lah 65 (68) (DB). 

[3] Irregularity arising on non-compliance with the 
rule can be waived and once waived cannot be raised in 
any subsequent proceedings. ( ’89) 12 Mad 19 (25) : 
16 Ind App 171 (PC) * (Vol 20) 1933 All 546 (550) : 
65 All 519 (DB) * (Vol 29) 1942 Sind 164 (165) : ILE 
(1942) Ear 351 (DB) ^ (Vol 32) 1946 Cal 434 (436) 
(DB). 

[4] Judgment-debtor not aware of fact to which be 
ought to object and failure to object not due to his 
mistake— He is not estopped from objecting subsequen- 
tly. (Vol 2) 1916 Mad 989 (992, 993) : 38 Mad 387 
a)B). 

t5] A person may be held to waive irregularities in 


the sale proclamation by bidding at the sale. (Vol 16) 
1929 Lah 673 (674). 

[6] Where the objection is to the want of jurisdic- 
tion to sell, there can be no estoppel by waiver (Vol 18) 
1931 Oudh 398 (400) (DB). 

[See however (’06) 28 All 273 (276) (DB) * (Vol 20) 
1933 Peah 71 (72). 

[7] An objection on the ground that the rule itself 
does not apply to the execution procedure in a parti- 
cular case must be taken at an earlier stage and cannot 
be raised by judgment-debtor after he accepts a sale pro- 
clamation issued under this rule and gained some 
advantage thereby. (Vol 31) 1944 Pat 98 (100) : 22 
Pat 631, 

14. Verified statement to accompany application 
for order for sale— Sub-rule (3).— [1] Application for 
an order for sale— Verified statement as required by 
sub-rule is necessary (Vol 29) 1942 Lah 153 (159) ; 
ILE (1942) Lah 559 (FB). ^ (Vol 19) 1932 All 62 (63) 
(DB), 

[2] Omission to file verified statement does not 
vitiate a sale. (Vol 4) 1917 Lah 136 (138) ^ (Vol 15) 

1928 Nag 14 (15) ^ (Vol 26) 1939 Pesh 9 (11). (It is a 
material irregularity within 0. 21, E. 90.) 

[But see (Vol 16) 1929 Nag 305 (306). 

[3] Any person acquainted with the facts of the case 
may verify the statement. (Vol 7) 1920 Pat 636 (637) 
(DB). 

15. *‘Court may summon any person” etc. — Sub- 
rule (4), — [1] Claim to immoveable property preferred 
in the course of investigation under E. 66 — It cannot 
be treated as one under E. 63. (1890) 14 Bom 369 (370) 
(DB). 

[2] The power conferred upon the court under this 
sub-rule shows that the court is not to act blindly on 
information supplied by the parties. (Vol 32) 1945 PC) 
67 (70) : 72 Ind App 104 : ILE (1945) Mad 601 : ILE 
(1945) Ear (PC) 142 (PC). 

16. Appeal. — [l] An order under this rule is not 
appealable under S. 104 or 0. 41 E. 1. (Vol 7) 1920 Pat 
636(638) (DB). 

[2] An order under this rule to bo appealable as 
decrees under S. 47 read within S. 2, must be one afieet- 
ing the rights, liabilities or equities of parties. (Vol 16) 

1929 Mad 606 (508) (DB) * (Vol 12) 1925 Pat 500 
(503) : 4 Pat 731 SBi ^ (Vol 26) 1939 PC 74 (80) : 
ILE (1939) Ear (FG) 165 t 1939 FOB 193 (FO). 

[3] Appeal was Leld not to lie from the following 
orders: — 

(a) An order about the value of the property, to be 
entered in the sale proclamation. (’04) 27 Mad 269 
(261) (FB) ^ (Vol 26) 1939 FC 74 (80) : ILE (1939) Ear 
(FC) 165 : 1939 FOE 193 (FOj. 

[b] An order as to the salo of the properties in parti- 
cular lots. (’04) 27 Mad 259 (261) (FB) ^ (Vol 19) 1932 
All 136 (137) (DB) ^ (Vol 31) 1944 Mad 429 (430) * 
(Vol 16) 1929 Lah 815 (816). 

[o] An order as to service of notice prescribed by the 
rule. (Vol 13) 1926 Gal 1184 (1184) (DB). 

[d] An order for the entry of certain encumbrances 
in the sale proclamation. (Vol 21) 193 4 Gal 761 (762) 

(Vol 28) 1941 Sind lOl (102) : ILE (1941) Ear 199 
(DB) ^ (Vol 27) 1940 FO 1 (2) : 1940 FOE 10 (FO). 

[e] An order fixing the place of sale. (*04) 27 
259 (261) (FB). 
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[f] An order fixing the upset price. (Yol 15) 1928 
Mad 1169 (1170) (DBj (Yol 16) 1929 Mad i06 (508) 
(DB). 

[g] Order fixing the amount for which sale is held 
(>04) 27 Mad 259 (261) (FB). 

[h] Order to issue proclamation pending enquiry into 
objection. (Yol 8) 19^1 Cal 629 (630, 631) (BB). 

[i] Order refusing to make an entry that the judg- 
ment-debtor had acquired a prior mortgagee’s interest 
mentioned in the proclamation. (Yol 5) 1918 Cal 601 
(601) (DB). 

[4] Where the order decides both on administrative 
matters and rights of parties an appeal will lie from 
that order. (Yol 29) 1942 Lah 153 (160) r ILR (1942) 
Lah 559 (FB) (Yol 26) 1939 Lah 113 : ILR (1939) Lah 
103 over-ruled.) <$< (Yol 27) 1940 Mad 54 (55). (Order 
passed after a contest that the properties will be sold as 
one lot ) ^ (Yol 15) 1928 Mad 1169 (1170) (DB) ^ (Yol 
10) 1923 Pat 134 (134) (DB) * (Yol 13) 1926 Cal 610 
(611) (DB). 

[But compare (’08) 18 Mad L. Jour 568 (569) (DB)]. 

[5] Mortgage decree against several judgment-debtors 
— Order directing that property of some be sold first — 
Order is appeable as a decree. (Yol 11) 1924 Mad 365 
(366) (DB) ^ (Yol 13) 1926 Mad 834 (835) (DB). 

[6] An order relating to the boundaries or the area 
of the property to be sold is appealable as a decree. (Yol 
12) 1925 Cal 318 (319) (DB) * (Yol 20) 1933 Lah 383 
(384) (Area). 

[7] An order as to whether a sale is to bo held by 
the Court itself or by the Collector on the ground of 
the judgment-debtor being an agriculturist is a judicial 
order which is open to appeal. (Yol 26) 1939 Bom 526 
(528). 

[8] An order determining an application for setting 
aside a sale on the ground of irregularities in drawing 
up the sale proclamation is one under S. 47 and appeal 
able as a decree. (’08) 32 Bom 572 (574) (DB) * (Yol 
12) 1925 Mad 1142 (1142). (Second appeal lies — Follow- 
ing (Yol 7) 1920 Mad 481.) 

[9] Question of waiver decided against judgment- 
debtor not raised on appeal before High Court — The 
same cannot be raised before the Privy Council. (’07) 
34 Cal 709 (710): 34 Ind App 164 (PC), (question being 
one of fact). 

[10] Finding that judgment-debtor was aware of 
the attachment and had notice of the date for settle- 
ment is one of fact which is binding on him in second 
appeal. (Yol 32) 1945 Mad 77 (79). 

17. Revision — [l] Acts of court under this rule is 
subject to the revisional jurisdiction of the High Court. 
(Yol 4) 1917 Pat 381 (381, 382) : 2 Pat L. Jour 130 
(FB). 

(Compare (Yol 3) 1916 Mad 632 (632) (DB). 

[2] Acts of administrative character — Held that the 
High Court can interfere under S. 107 of Government 
of India Act, 1915. (Yol 4) 1917 Pat 381 (382) : 2 
Pat L. Jour 130 (FB). 

[3] Discretionary matter — High Court will not inter- 
fere. (Yol 19) 1932 Cal 576 (578, 579) (DB) ^ (Yol 31) 
1944 Mad 429 (430). 

[4] Applicant not prejudiced by the order— High 
Court will not interfere. (’06) 3 Low Bur Bui 275 (278) 

/TNT>\ ' ' ^ 


18. Applicability of the rule of res judioata to 
proceedings under this rule. — [1] The principle of 
res judicata applies to execution proceedings. (Yol 9) 
1922 All 27 (28) : 44 All 350 (DB). 

[2] An order which merely settles the details to be 
entered in a sale proclamation is only administrative or 
ministerial and cannot operate as res judicata (Yol 11) 
1924 All 480 (480) •?« (Yol 28) 1941 Sind 101 (103) : 
ILR (1941) Kar 199 (DB) ^ (Yol 12) 1925- Pat 500 : 4 
Pat 731 relied on) © (Yol 12) 1925 Pat 500 (502): 4 Pat 
731 (FB.) 

[3] A final order affecting the rights of the .parties 
passed in proceedings under this rule will operate as 
res judicata. (Yol 27) 1940 Mad 54 (55) © (Yol 11) 1924 
Pat 628 (628, 629) (DB) © (Yol 20) 1933 All 192 (195) 
(DB) 4. (’lo) 7 All L. Jour 401 (403). 

[4] The principle of constructive res judicata (Sec- 
tion 11, Explanation 4) also applies to execution pro- 
ceedings. (Yol 29) 1942 Lah 158 (160) : ILR (1942) 
Lah 559 (FB) (Yol 26) 1939 Lah 113 : ILR 
(1939) Lah 103 overruled) ^ (Yol 9) 1922 All 27 (28) : 
44 All 350 (DB). 

[Contra (Yol 12) 1925 Pat 588 (690) (DB.)] 

[5] Party sought to be barred by constructive res 
judicata must have had clear notice of the claim made 
against him. (Yol 11) 1924 Mad 1 (6) : 46 Mad 768 
(FB). 

[But see (Yol 12) 1925 Nag 320(320):21 Nag LR 23.) 

[6] Where a service upon judgment-debtor is not per- 
sonal, sufficiency of service has to be declared by 
Court — Omission to do so does not detract from the 
order becoming res judicata where the facts show that 
the judge passed the order after considering the ques- 
tion of sufficiency (Yol 31) 1944 Mad 193 (194). 

[7] Constructive res judicata does not operate where 
the previous application was dismissed for default. 
(Yol 12) 1925 Pat 588 (590) (DB). 

[8] The principle of res judicata will not apply if 
the Court had no jurisdiction to pass the order in 
question. (Yol 18) 1931 Oudh 398 (400) (DB). 

[9] Notice under the rule sent to judgment-debtor 
— Failure of judgment-debtor to make appearance and 
plead want of jurisdiction — Court passing order 
on the materials before it — Objection as to jurisdiction 
barred by res judicata. (’06) 28 All 273 (276) 
(DB). 

[10] A decision in the course of execution proceed- 
ings operates as res judicata even in a subsequent 
suit between the parties. (Yol 26) 1939 All 368 (369) ; 
ILR (1939) All 385 (DB). 

[11] Court executing mortgage decree can direct 
piopet Lies to be sold in a particular order though a 
specific prayer for such order was not specifically 
granted and embodied in the decree (Yol 13) 1926 Mad 
834 (835) (DB.) (Following (Yol 11) 1924 Mad 
509). 

[12] A decree- holder ought not to be allowed to take 
up inconsistent positions to the prejudice of the judg- 
ment-debtor. (’09) 3 Ind Gas 22 (23)(DB) (All). 

19. Judgment- debtor dying pending execution. 
— [1] Judgment-debtor dying before sale of his un- 
divided interest in joint family properties under 
attachment — Decree-holder can proceed against such 
interest in property in the hands of surviving coparce- 
ners. (’86) 7 All 731 (732) (following 5 Cal 148 ; 6 
Ind App 88 (PC). 
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Mode oi making 67 (l) Every proclamation shall be made and published, as nearly as 

proclamation. may be, in the manner prescribed by rule 54, sub-rule ( 2 ). 

( 2 ) Where the Court so directs, such proclamation shall also be published in the [Official 
Gazette] or in a local newspaper, or in both, and the costs of such publication shall be deemed to 
be costs of the sale. 

{ 3 ) Where property is divided into lots for the purpose of being sold separately, it shall 
not be necessary to make a separate proclamation for each lot unless proper notice of the sale 
cannot, in the opinion of the Court, otherwise be given. 

[1882-S. 289 ; 1877-S. 289 ; 1859-S. 249.] 
a. Substituted by A. 0. for “local official Gazettee.*’ 

PROVINCIAL AMENDMENTS. 

Madras 

Add the follo'wing as sub-rule (4) : 

“(4) Unless the Court so directs it shall not be necessary to send a copy of the proclamation to the 
judgment-debtor’ *. [13-10-1936.] 

Patna 

Add the following words at the end of sub-rule (1) after deleting the full-stop at the end of the sub-rule : 
“and may, if the Court so directs, on the application of the decree-holder, be proclaimed and published 
simultaneously with the order of attachment.” 

68 . Save in the case of property of the kind described in the proviso to rule 43, no sale 
hereunder shall, without the consent in writing of the judgment-debtor, take 
ime 0 sa e. place until after the expiration of at least thirty days in the case of immoveable 
property, and of at least fifteen days in the case of moveable property, calculated from the date 
on which the copy of the proclamation has been affixed on the court-house of the judge 
ordering the sale. 

[1882-S. 290 ; 1877-S. 290.] 


O. 21, R. 66 (contd,) 

[2] Judgment-debtor dying before sale proclama- 
tion— Sale proclamation drawn up without notice to 
legal representatives— Sale held on the basis of it 
is void. (Vol 16) 1928 All 74 (76) : 49 All 830 (DB). 

[3] Sale proclamation legally drawn up after notice 
to judgment-debtors — One dying subsequently — No 
fresh proclamation after notice to legal representatives 
is necessary. (Vol 20) 1933 All 654 (655). 

20. Local Amendments. — [1] 0, 21 ^ R. 66 N, W, 
F. P. See (Vol 26) 1939 Pesh 9 (12). 

[2] 0. 21, B. 66 (Patna) See (Vol 29) 1942 Pat 152 
(154) (DB) (Vol 27) 1940 Pat 4*22 (423) (DB) ^ 
(Vol 26) 1939 Pat 90 (94) : 17 Pat 714 (DB). 

ORDER 21, RULE 67. 

Synopsis. 

1. Object of the rule. 

2. Publication in the Gazette or Newspaper. 

3. Division of Property into lots— Sub-rule (3). 

4. N on-compliance with the rule. 

1. Object of the rule. — [1] Provisions are made 
to protect judgment-debtors — Proper opportunities to 
bidders are offered. (Vol 25) 1938 Cal 699 (700). 

2. Publication in the Gazette or Newspaper. — 
[1] Under this rule, it is not obligatory on Court to 
direct advertisement of sale, though it has a discretion 
to do so. (Vol 6) 1919 Lah 260 (261). 

[See also (Vol 19) 1932 Cal 627 (629) (DB.) (No 
interval needed between publication in Newspaper and 
sale as required under B. 68.) 

[2] The want of correspondence between the adver- 
tisement in the Gazette and the schedule of the 
attached property in the sale proclamation eonstitntes 
an irregularity w hich might be cured if the sale was 
r^ular in other respects. (1914) 41 Cal. 690 (698, 699): 
41 Ind App 38 (PC ) 


3. Division of Property into lots — Sub-rule (3), 
— [1] No separate proclamations need be made for each 
separate lot, where the property is divided into 
separate lots for being sold. (Vol 17) 1930 Lah 686 
(687). 

[2] Where estates, through embraced in the same 
process, are really at such a distance that there is no 
certainty of communication to persons interested 
in one of such lots of what is publicly done in the 
other, a separate proclamation for each can be issued. 
(1888) 12 Bom 368 (370) (DB ) 

4. Non-compliance with the rule. — [1] Failure 
to make proclamation of sale in the manner prescribed 
amounts to a material irregularity which can be a 
ground for setting aside the sale under R. 90, provided 
substantial injury is also proved. (Vol 29) 1942 Cal 276 
(276) : ILR (1941) 2 Cal 670 (DB.) (Non-compliance 
with 0. 21, Br. 67 to 69 does not ‘ipso facto’ render 
sale a nullity.) * (Vol 20) 1933 All 747 (747, 748) : 65 
All 1&2 (DB.) (Failure to publish sale proclamation by 
beat of drum where it is possible is material irregula- 
rity.) (Vol 25) 1938 Cal 699 (701) ^ (1891) 18 Cal 
422 (426) (FB.) (Revenue paying land-Copy not affixed 
in Collector’s office — Sale not void without proof of sub- 
stantial injury) * (Vol 10) 1923 Lah £671 (672). 
(Failure to affix copy of proclamation on conspicuous 
part of property — Material irregularity.) 

ORDER 21, RULE 68-»Note 1. 

[] ] It is open to the judgment-debtor to consent to 
have the sale before the prescribed time, but such con- 
sent should be express and in writing. (1880) 6 Cal 259 
(263) (DB). (Application by judgment-debtor that a 
portion of the property may be sold is not consent.) 

[2] Under the present Code, sale must be held after 
30 days not only from , the affixing of a copy of the 
proclamation of sale on the court-house but also from 
its being affixed on the property. See Order 21, Rule 
54 as it stands at present. 
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Allahabad 

For the words “fifteen days” read the words “seven days.” 

Lahore 

For the word “thirty” read “fifteen” and for the word “fifteen” read “one week” [7-4-1932] 

N.W.F.P. 

F(yr the word “thirty” read “fiiteen” and for the word “fifteen” read “seven.” 

Oudh 

For the words “fifteen days” read the words “seven days.” 

69 . (l) The Court may, in its discretion, adjourn any sale hereunder to a specified day and 
Adjournment or and the ofiicer conducting any such sale may in his discretion adjourn 

stoppage of sale. the sale, recording his reasons for such adjournment : 

Provided that, where the sale is made in, or within the precincts of, the court-house, no 
such adjournment shall be made without the leave of the Court. 

( 2 ) Where a sale is adjourned under sub-rule (l) for a longer period than seven days, a 
fresh proclamation under rule 67 shall be made, unless the judgment-debtor consents to waive it. 

(3) Every sale shall be stopped if, before tbe lot is knocked down, the debt and costs 
(including the costs of the sale) are tendered to the officer conducting the sale, or proof is given to 
his satisfaction that the amount of such debt and costs has been paid into the Court which 
ordered the sale. 

[1882-S. 291. Cf. Rules 55 and 89.] 


ORDER 21, RULE 69. 

Synopsis. 

1. Court — meaning of. 

2. “May in its discretion adjourn any sale*” 

3. Who can apply for adjournment. 

4. Imposition of terms on adjournment. 

5. Adjourment after partial sale. 

6. Omission to adjourn the sale to a specified 

day and hour. 

6a. Omission to specify place of adjourned sale. 

7. Fresh proclamation when necessary. 

8. Waiver of proclamation. 

9. Stoppage of sale on deposit of debt and costs. 

10. Who can tender the amount. 

IL Sale on a date other than the one to which 
it is adjourned. 

1, Court — meaning of. — [l] Ex parte decree — 
Application to set aside — Dismissal — Appeal — Appellate 
Court not empowered to stay execution proceedings — 
Original Court has the discretion. (Vol 3) 1916 Pat 397 
(398) (DB). 

[2] An execution proceeding pending before a Sub- 
Judge is a judicial proceeding and if an impending sale 
is sought to be adjourned, there must be a proper appli- 
cation to the Sub-Judge and no action should be taken 
upon a letter from the District Judge. (1909) 4 I C 
373 (373) (DB) (Cal). 

2. “ May in its discretion adjourn any sale.” — 
[1] A court can adjourn the sale to a future date in 
order to have a better sale, in the event of want of 
bidders, or for any other similar reason. (1904) 31 Cal 
373 (377, 378) (SB). 

[2] A Sale in the precincts of the Court-house can- 
not be adjourned without leave of the Court — Omission 
to obtain leave is a material irregularity. (1902) 12 
Mad L. Jour 97 (99) (DB). 


[3] Sale adjourned — No reasons recorded — This 
amounts to material irregularity. (Vol 19) 1932 All 
369 (369) (DB). 

[4] Court sale not within the precincts of Court — 
Officer conducting sale adjourning it to a further date 
and on that date closing auction for reporting some 
matter to the executing Court — Auction cannot be said 
to have been closed. (Vol 15) 1928 Lah 249 (249). 

[5] Order of Court postponing sale — But sale effect- 
ed by sale officer before order is communicated to him 
— Sale is void and can be set aside. (Vol 22) 1936 Lah 
694 (695) (DB.) ^ (Vol 30) 1943 Lah 349 (351) : ILE 
(1944) Lah 222 (FB){case of stay of sale — (Vol 17) 1930 
Lah 17 overruled) ^ (Vol 8) 1921 All 102 (103). 

[6] Application under S. 170 (2) of Bengal Tenancy 
Act may be oral and may be made to the Nazir but 
must be before the tenure is knocked down to purchaser 
^Bona fides need not be gone into — 0. 21, R. 69 does 
not apply. (Vol 10) 1923 Pat 572 (574). 

[T] Execution sale of part of judgment- deb- 
tor’s share m property cannot be stayed only on the 
ground that injunction staying sale of other part has 
been issued. (Vol 21) 1934 Cal 781 (782) : 61 Cal 568, 

3. Who can apply for adjournment. — [1] No 
specific prohibition against third persons applying for 
adjournments. (Vol 22) 1935 Mad 295 (296.) 

4. Imposition of terms on adjournment.— [1] 
Court can impose terms for 'adjournment of sale even 
though rule does not specifically say so. (Vol 22) 1935 
Mad 295 (296). 

5. Adjournment after partial sale. — [1] Sale if 
continuing from day to day is not a case of adjourned 
sale and may be continued for any length of time. 
(Vol 30) 1943 Mad 739 (741) ^ (Vol 14) 1927 Pat 312 
(313) : 6 Pat 432 (DB). (Property kept 6n hammer for 
12 days in expectation of higher, bid— There is no fresh 
sale and B. 69 (2) does not apply.) 
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PROVINCIAL AMENDMENTS. 

Allahabad 

For sub-rule (2) substitute the following : 

“Where a sale has been once adjourned under sub-rule (1), a fresh proclamation under rule 67 shall be 
made, unless the judgment-debtor consents to waive it ; 

Provided that where the adjournment is for a period not longer than 14 days from the date originally 
fixed for sale, no fresh proclamation shall be necessary ; 

Provided also that the Court may dispense with the consent of any judgment debtor who has failed to 
attend in answer to a notice issued under Rule 66.** 

Bonabay 

In sub-rule (2) “thirty days’* aliall be substituted for “seven days.’* [9-3-1926.] 

Calcutta 

Substitute the words “one calender month** for the words “seven days*’ in sub-rule (2). 

Lahore 

In sub-rule (2) “thirty days’* shall be substituted for “seven days.** [7-4-1932] 

Madras 

In sub-rule (2) for the words “seven days** substitute the words “thirty days.” [13-10-1936.] 

Nagpur 

In sub-rule (2) for the words “seven days*’ substitute the words “fifteen days.** [29-6-1943,] 

N.-W.F.P. 

In sub-rule (2) for the word “seven” substitute the word “thirty” and add the following proviso : 

“Provided that the Court may dispense with the consent of any judgment-debtor who has failed to 
attend in answer to a notice issued under Rule 66.” 

Oudh 

In sub-rule (2) for the word “seven” read the word “fourteen,” and add the following proviso ; 

“Provided that the Court may dispense with the consent of any judgment-debtor who has failed to 
attend in answer to a notice issued under Rule 66.” 

Patna 

In sub-rule (2) for the word “seven” read “fourteen” and add the following proviso : 

“Provided that the Court may dispense with the consent of auy judgment-debtor who has not appeared 
in the proceedings.” 


0. 21, R 69 [Contd,) 

[2] The practice of Courts under High Court Rules, 
is to place all properties intended for sale on a list, and 
the sale commences on a day fixed which must go on 
from day to day until list is cleared. If particular pro- 
perty happens to be sold on any day according to its 
turn, there cannot be said to be an adjournment within 
the meaning of the Rule. (1890) 17 Cal 152 (154) (DB). 

* (Vol 24) 1937 Pat 386 (386, 387): 16 Pat 408 (DB). 
(Sales on same list held in accordance with Rules of 
Patna High Court— Such sales though contmuing 
beyond first day cannot be deemed to have been held 
in contravention of 0. 21, R. 69), 

[3] Court sale— Acceptance of decree-holder’s bid— 
Refusal by him to deposit the usual 25 per cent of the 
piice — Attempt by auctioneer to continue sale but 
finally closing it to continue it on a further date if so 
ordered by Court — Sale is not postponed. (Vol 15) 1928 
Lab 699 (700) (DB). 

6. Omission to adjourn the sale to a specified day 
and hour. — [1] Adjournments ol sales should be to a 
specified day and hour. The exact provisions of the 
Code should be followed in these matters. (1897) 20 
Mad 159 (161) (DB). 

[2] If there is no announcement of the specific 
day and hour to which the sale is adjourned the 
Court may come to the conclusion that there has been a 
material irregularity. (Vol 17) 1930 All 542 (543) (DB). 

* (Vol 19) 1932 All 369 (869) (DB) (Exact time not 
B^cified) * (Vol 14) 1927 All 241 (241) : 49 All 402 
(Bb). (Hour fixed for sale must be clearly announced)* 


(Vol 32) 1945 Cal 434 (436) (DB) (Omission to specify 
hour.) * (1911) 14 Cal L. Jour 541 (551) (DB) (Do) * 
(1904) 31 Cal 815 (818) (DB) * (1936) 19 Nag L. Jour 
lOa (104) * (Vol 30) 1943 Oudh 204 (208, 209) : 18 
Luck 547 (DB). (Omission to specify hour.) 

[See also (Vol 20) 1933 Cal 662 (663) (DB). (Hour 
of sale not specified — Irregularity does not vitiate sale 
unless inadequacy of price is the result.) * (Vol 15) 
1928 Mad 823 (825) (DB). (Sale adjourned — Adjourn- 
ment is presumed to be postponed to the same hour on 
the new date— But Court should strictly confirm to 
R. 69.)] 

[3] In considering R. 69 (1) main question is whe- 
ther non-specification of exact hour is material irregu- 
larity, If judgment- debtor agrees that there should be 
no fresh proclamation, omission ceases to be a material 
irregularity. (Vol 20) 1933 AU 546 (549) : 55 All 519 
(BB). 

[4] Hours in original proclamation from 11 to 5— 
Subsequent agreement to hold it on adjourned date 
without proclamation — No question of adjournment 
arises within R. 69 (2). (Vol 21) 1934 Nag 250 
(251.) 

[5] Specification necessary only when court 
adjourns sale— Sale adjourned by officer conducting 
sale — Omission to mention hour is not material irregu- 
larity. (Vol 22) 1935 All 182 (182) (DB.) 

[6] Non-compliance with the provisions is a material 
irregularity but not a nullity rendering the sale liable, 
to be set aside under 0. 21, R. 90 — Sale proclamation 
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0. 21, R. 69 (conid.) 

fixing 10th January for sale but owing to a notice 
under Bengal Agriculturist Debtor’s Act the case was 
put off for orders on 15th and sale fixed for 17th, but 
sale held the next day for want of bidder on I7tb. Held 
— the irreguaritv though material did not make the sale 
a nullity. {Vof 29) 1942 Oal 275 (276) : ILE (1941) 2 
Cal 570 (DB). 

[7] Sale held till 1 p.m. and adjourned to “an hour 
or so” without stating reasons for adjournment — Sale 
held again from 2-30 p. m. to 4 p.m. Non-specification 
of exact hour to which sale is adjourned and failure 
to give reasons for adjournment held not such material 
ii regularities as to take sale out of purview ot Code. 
(Vol 25) 1938 Nag 107 (108) : ILR (1938) Nag 436 
(DB). 

6a. Omission to specify place of adjourned sale. 
— Ordinarily when sale is postponed, date and not 
place is changed — Sale to take place at B postponed 
to date five days after at K — In absence of publication 
at B on date of sale the place and date of adjourned 
sale, sale is nullity — It is not merely irregularity. (Vol 
31) 1944 Nag 199 (200): ILR (1944) Nag 584 (DB). 

7. Fresh proclamation when necessary. — [1] 

Fresh proclamation is necessary when sale is adjour- 
ned for a longer period than seven days. (1907) 
29 All 196 (202) : 34 Ind App 37 (PC) 

* (Vol 30) 1943 Oudh 204 (209) : 18 Luck 547 (DB). 
(By amendment in Oudh, the period in Sub-r. (2) is 
extended to 14 days) (’38) 1938 Nag L, Jour 10 (12). 
(In 0 Form proceedings, though sale is held by Tahsil- 
dar, it is the Collector who accepts the bid and if the 
bid IS accepted within 15 days as per notiboationa 
Nos 7114 and 7116 which extend seven day’s time fixed 
by 0. 21, E. 69 to 15 days a fresh proclamation is not 
necessary to make the acceptance legal.) 

[2] Where an execution sale is held more than 

7 days after the date originally advertised and without 
a fresh proclamation, it is a mere irregularity and the 
sale will not be set aside in the absence of subs- 
tantial injury. (1912) 39 Cal 26 (32) : 38 Ind App 
200 (PC) (Vol 16) 1929 Mad 624 (624) (Vol 15) 
1923 Oudh 98 (99) : 2 Luck 490 (DB) ^ (Vol 1) 1914 
Oudh 164 (165) * (Vol 29) 1942 Pat 238 (240) : 21 
Pat 281 (DB) (Breach of E. 69 does not involve any 
question of jurisdiction) ^ (Vol 15) 1928 Pat 615 (621): 

8 Pat 122 (DB) ^ (Vol 5) 1918 Pat 686 (687) (DB) 
(Sale adjourned s%)i6 die.) 

[3] Sale adjourned each time to less than thirty 
days but aggregate adjournment for years — Sale with- 
out fresh proclamation is vitiated. (Vol 30) 1943 Mad 
739 (741) (DB). 

[4] Sale stayed till further orders — Order for sale 
later on without proclamation is illegal. (Vol 10) 1923 
Rang 154 (154). 

8. Waiver of proclamation — [1] A waiver on 
application for postponment of an execution sale, by 
the judgment-debtor, of a fresh proclamation does not 
amount to waiver of objections to the previous one. 
(1911) 4 Cal L. Jour 346 (351) (DB). 

[2] The waiver of a fresh proclamation by the 
judgment-debtor implies a waiver of objection to any 
defect appearing on the face of the Sale proclamation 
but does not imply a waiver of a right to object to any 
irregularities in the attachment. (Vol 25) 1938 PC 230 
(231, 232) : 32 Sind LE 879, 

[3] A sale was twice adjourned with the consent of 
the judgment-debtor without a fresh proclamation. But 
if a judgment-debtor waives his right it is competent 


for a judgment-creditor to object to the sale taking 
place without a fresh proclamation. He can impeach 
the regularity of the sale on this ground. (1901) 24 
Mad 311 (315) (DB). 

[4] G-uardian for minor judgment-debtor waiving 

fresh proclamation for getting sale adjourned 0. 32, 

B. 7 has no application to the consent for waiver. 
(Vol 21) 1934 Mad 260 (262) (DB) ^ (1910) 37 Oal 897 
(904) (DB). 

9. Stoppage of sale on deposit of debt and costs. 

[1] A mortgagor judgment- debtor can exercise the right 
of stopping the sale on payment of the decretal amount 
With costs after the passing of the order absolute for 
sale but before the property is actually knocked down 
to the bidder. (1904) 31 Cal 863 (870) (FB). (1898) 

20 All 354 (356)^ (1897) 19 All 205 (208) (DB.) 

[2] A sale in execution of a third lot of properties 
after the judgment debtor hid paid up the amount due 
when two prior lots had been knocked down, is not 
vitiated by irregularity because the words “the debt 
and costs” in the section could not be interpreted to 
mean “the balance of debts and costs which would 
remain if the knocking down could be taken to be 
the completion of the sale.” (Vol 2) 1915 Mad 750 (750) 
(DB). 

[3) Under sub-rule (3) it is the officer conducting the 
sale who has to be satisfied that the requisite amount 
has been paid into Court. (Vol 22) 1935 Lah 694 
(695) (DB.) (Collector’s sale — Sale conducted by 
Revenue Assistant — Notice to Collector’s clerk as to 
payment into court is not sufficient.) 

10. Who can tender the amount. — [1] A judg- 
ment-debtor or transferee of the property from him is 
entitled to tender the amount under this rule. (1888) 
10 All 1 (4) (DB). 

[2] A purchaser in execution of decree on a 
prior mortgage can tender the amount to avoid sale ir 
execution ot a decree on a subsequent mortgage. (1907) 
5 Cal L. Jour 45 Note 45. 

[3] A payment made to prevent a sale in execution 
of a decree is not a voluntary payment, whether made 
by the judgment-debtor or by a third person claiming 
the property. (1872) 18 Suth W E 503 (503, 604) 
(DB). 

11. Sale on a date other than to which it is adjour- 
ned — [1] Sale held on day to which ic had not been 
adjourned is materially irregular and should be set 
aside if judgment-debtor suffers substantial injury, (’^^ol 
8) 1921 Cal 597 (598) (DB). 

[See (Vol 25) 1938 Cal 699 (700) (Sale not held on 
date fixed for it — Subsequent sale without adjournment 
order is not nullity but a mere irregularity.)] 

[2] Sale held on day on which it has been proclaim- 
ed that it shall not take place is invalid. (Vol 27) 1940 
Mad 206 (207) (DB.) 

[3] If the Nazir accepted bids for being forwarded 
to the Court, at a date or place or an hour difierent 
from that fixed by the court, then if the properties 
have been taken out of the monthly sales by him, the 
sale is a nullity. But when the Court orders ^ monthly 
sales commencing from a certain date, it is for the 
Court and the Court only to direct otherwise. If the 
Court has not passed any subsequent orders for 
taking the sale out of monthly sales and if the 
Nazir exceeds his powers by postponing the sale 
to a future date the sale is deemed to be in course of 
monthly sales and hence valid, (Vol 26) 1939 Cal 369 
(371, 372) : ILR (1939) 1 Oal 530 (DB), 
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70. Nothing in rules 66 to 69 shall be deemed to apply to any case in which the execution 
Saving of ceitain sales. of a decree has been transferred to the Collector. 

[1882-S. 287, last para ; 1877-S. 287, last para. See Ss. 54, 68 to 72 and Third Schedule.] 

71. Any deficiency of price which may happen on a re-sale by reason of the purchaser’s 

default, and all expenses attending such re-sale, shall be certified to the 
Defaulting purchaser Court or to the Collector or subordinate of the Collector, as the case may 
resale! ^ officer or other person holding the sale, and shall, at the instance 

of either the decree-holder or the judgment-debtor, be recoverable from 
the defaulting purchaser under the provisions relating to the execution of a decree for the 
payment of money. 

[1882-S. 293 ; 1877-S. 293 ; 1859-S. 254 last para. See Rr. 77, 84 and 86 and Ss. 68 to 71.] 


ORDER 21, RULE 70— Note 1. 

[1] Decree transferred to Collector — Sale in its exe- 
cution postponed sine die No fresh proclamation — Sale 
is irregular although Rr. 66 to 69 do not strictly apply. 
(Vol 16) 1929 Oudh 265 (237) : 4 Luck 635 (DB.) 

ORDER 21, RULE 71. 

Synopsis, 

1. Application of the rule. 

2. Failure of execution sale due to auction-pur- 

chaser’s default— Right of decree-holder and 
judgment- debtor. 

3. Re-sale. 

Power to order recovery of deficiency, 

5. Procedure under the rule. 

6. Who may apply under the rule. 

7. By reason of purchaser’s default. 

8. Where defaulting purchaser is merely an 

agent. 

9. Liability for interest on deficiency. 

ID. Certificate 

11. Suit for deficiency in re-sale if maintainable. 

12. Insolvency Proceedings. 

13. Suit if lies to set aside order under this rule. 

14. Appeal. 

1. Application of the rule. — [1] The rule extends 
to all Sales, whether of moveable or immoveable pro- 
perty. (*81) 7 Cal 337 (339). 

2. Failure of execution sale due to auction- 
purchaser’s default—Right ot decree-holder and 
judgment- debtor — [1] Where the price bid at the 
second sale is less than that bid at the first sale decree- 
holder is not bound to proceed against the defaulting 
purchaser. He may recover from the judgment-debtor 
the balance of it that may be due and leave him to 
pursue his remedies against the defaulting auction-pur- 
chaser under this rule. (1878) 2 Bom 562 (564). 

[(See also (’82) 8 Cal 291 (294)] 

3. Re-sale. — [1] Re-sale in consequence of default 
of auction-purchaser to deposit 25 per cent of the pur- 
chase money under R. 84— R. 71 applies. (1881)5 
Bom 575 (577) * (Vol 9) 1922 All 200 (201. 202) : 44 
All 266 (FB). (Failure of purchaser to make deposit of 
25 per cent — Property re-sold next morning— Sale must 
be deemed to have been held ‘forthwith’. (1889) 12 
Mad 454 (468) (DB) * (Vol 20) 1933 Nag 123 (125) : 
29 Nag L.R. 52. 

[2] The rule applies to resale in consequence of 
default of auction-purchaser in payment of poundage 
fee (1909) 9 Cal L. Jour 115 (116, 116) (DB). 


[31 For the application of the rule resale on auction- 
purchaser’s default must be of the same property. (Vol 
27) 1940 Mad 566 (568) (DB). (First sale of property 
subject to mortgage — Resale of same property subject 
to decree on the mortgage — Held, property was same 
and what was sold was right, title and interest of 
judgment- debtor in it.) 

[4] The rule that resale must be of same property as 
that put up for sale at the first sale does not apply 
where property has changed during interval owing to 
natural causes or the change in the wording of the sale 
proclamation has been due to purchaser’s a own default 
and conduct. (Vol 6) 1919 Mad 10 ’4 (1021, 1022, 
1023) : 41 Mad 474. 

[5] For the application of the rule the resale must 
be under the same decree. Where on default of pur- 
chaser a resale was ordered and in the meantime the 
property was sold at the instance of another judgment- 
creditor, for a lower price, then there is no real resale 
and the first purchaser is not liable for the difference. 
(1871) 16 Suth WE 14 (15). 

f 6] Buie must be enforced unless defaulting pur- 
chaser would be substantially prejudiced. (Vol 12) 1925 
Mad 631 (633). 

[7] Defect in sale proclamation is ground of objection 
to liability under 0. 21, B. 71. (Vol 18) 1931 Bom 367 
(369). 

[8] Resale contemplated by the rule in resale held 
according to law. Hence unless a resale on failure of 
purchaser to pay deposit under E. 84 is held ‘forthwith* 
within the meaning of that rule the auction-purchaser 
will not be liable for the dedoiency on resale. (Vol 3) 
1916 Lab 445 (446) ^ (Vol 24) 1937 Lah 924 (925) * 
(Vol 16) 1929 Lah 744 (745) ^ (Vol 12) 1925 Oudh 397 
(398) : 28 Oudh Gas 327. 

[But see (Vol 24) 1937 All 556 (558). (Resale after 
fresh proclamation — Purchaser is not relieved of his 
liability under R 71). * (Vol 31) 1944 Pesh 27 (28) 
(Purchaser’s default in depositing 25 percent — Bailiff 
instead of holding fresh sale forthwith-reporting matter 
to Court-Fresh sale ordered by Court-R. 71 applies.)] 

[9] Deficiency in price on resale by purchaser’s 
default cannot be claimed unless his bid was finally 
accepted by the Court. (Vol 16) 1929 Lah 673 (676). 

[10] Where apy item of property is to be resold on 
account of purchaser’s default, the decree-holder is n<iS 
debarred from proceeding against other property of 
judgment-debtor than the one originally sold. (1874) 
21 Suth WR 149 (150). 

[11] Even if at a resale held on the purchaser’s 
default no bidders are forthcoming there is a resale 
within the meaning of the rule and the purchaser at the 
first sale can be proceeded against for the price bid by 
him at that sale, (Vol 18) 1926 Mad 789 (740)« 
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O. 21, R. 71 (contd.) 

4. Power to order recovery of deficiency. — 

[l] Court and not the officer holding sale has power 
to order recovery of deficiency. (Vol 18) 1931 Bom 367 
(368). 

[2] Even where property is sold by the Collector in 
ezecution of a decree transferred to him the Civil Court 
and not the Collector has jurisdiction to order reco- 
very of deficiency under this rule. (Vol 18) 1931 Bom 
367 (368). 

5. Procedure under the rule. — [l] Though 0. 21, 
E, 71, does not expressly provide for the issue of notice 
to the defaulting purchaser, it is the duty of the 
Court to give him notice and to hear and decide on 
his objection before it orders execution to issue against 
him. (Vol 6) 1919 Mad 1014 (1022, 1023) ; 41 
Mad 474. 

6. Who may apply under the rule — [1] Decree- 
holder can apply to recover deficit even if judgment- 
debtor, and not he, is damnified by default. (Vol 26) 
1939 Nag 269 (273) : ILB (1941) Nag 485 (DB). 

[2] The term decree-holder in the rule means the 
decree-holder who brings the property to sale. Other 
decree — holders are not included in the term, although 
they may be entitled to rateable distribution under 
S. 73. (Vol 13) 1926 Mad 872 (874) : 49 Mad 570 (DB) 
© (Vol 23) 1936 Oudh 277 (278, 279) : 12 Luck 720 
(DB). 

[3] Assignee of decree-holder who brought the 
property to sale can apply to recover deficiency on 
resale. (Vol 32) 1945 Mad 349 (349, 350). 

[4] The decree-holder is entitled to enforce the 

defaulting purchaser*3 liability for thr -whole amount of 
the deficiency and is not bound to confine his applica- 
tion to the decretal amount that may remain outstan- 
ding. (Vol 13) 1926 Mad 872 (873) : 49 Mad 670 

(DB). 

[5] Under 0. 21, B. 71, the order against an auc- 
tion — purchaser can be made at the instance of either 
the decree-holder or judgment-debtor and when once 
such an order has been made, the latter can recover 
the difierence in the price from the auction-purchaser. 
The rule does not require that the order should in so 
many terms state that it is passed against the auction- 
purchaser and in favour of the judgment-debtor, (Vol 
18) 1931 All 667 (668) (DB). 

7. By reason of purchaser’s default.— [1] Fraudul- 
ent suppression of encumbrances by decree-holder at both 
sales — Defaulting purchaser misled — Defaulting pur- 
chaser cannot be made answerable for deficiency under 
B. 71. (Vol 16) 1923 Oudh 294 (295) : 4 Luck 684 
(DB). 

[2] Fact that acceptance of final bid rests with 
Court does not entitle bidder to resile from his bid. 
(Vol 2) 1915 Cal 815 (816). 

g*8. Where defaulting purchaser is merely an agent. 
—[1] A person who bids at a sale merely as an agent 
of another person is not liable under this rule. (1873) 
20 Suth WR 80 (82) (Vol 26) 1939 Nag 269 (273) : 
ILB (1941) Nag 486. (Bid made on behalf of temple 
by its managing trustee— Default in payment of deposit 
—Trustee is not personally liable for deficit.) 

[2] Court is one party to the auction sale — Hence in 
absence of acceptance by Court of auction-purchaser’s 
agent as, the person making the bid as the 


alleged agent, is personally liable for deficit on re-sale* 
(Vol 11) 1924 Mad 476 (477) (DB). 

[3] Where a person professes to bid as agent of 
anotb-r without the latter’s authority, the alleged agent 
is liable lor daiuages. (’73) 20 Suth WE 397 (398) 
(SB). 

9. Liability for interest on deficiency. — [l] The 
defaulting purchaser is not liable to pay interest on the 
deficiency in price. (1868) 9 Suth WB 500 (501) * 
(Vol 11) 1924 Mad 476 (478) (DB). (Intere^^t on defici- 
ency is payable only from date of order under this 
rule, and not from the date of sale to the date of the 
order.) ^ (Vol 6) 1919 Pat 102 (107) (DB). 

10. Certificate — [l] Decree-holder or the judgment- 

debtor is not barred from recovering the difierence in 
the amount of sale and resale from the defaulting pur- 
chaser on the ground that cjrtifieate under this rule 
was not issued. (1897) 19 All 22 (25) (SB). (Vol 20) 
1933 Nag 123 (125) : 29 Nag LE 52. (Certificate 

issued not in proper form) ^ (Vol 31) 1944 Pesh 27 (28) 
(Absence of certificate or ceitificate issued not being in 
proper form would not prevent recovery of defici- 
ency.) 

[2] Deficiency in purchase price to be recovered from 
defaulting purchaser — Certificate certifying the same 
is attachable under E. 53 as money decree. (Vol 13) 
1926 All 379 (382) (DB) 

11. Suit for deficiency on re-sale if maintainable, 
— [1] The rule provides only a summary remedy for 
enforcing the right to claim deficiency and does not bar 
the general remedy by way suit. (Vol 6) 1919 Pat 
102 (106) (DB). 

12. Insolvency proceedings — [1] Attachment and 
sale by Insolvency Court— 0. 21, B. 71 applies — Defaul- 
ting purchaser can be ordered to pay deficiency on 
re-sale. (Vol 8) 1921 Nag 25 (20) : 17 Nag LR 49. 

[2] The rule does not apply to sales by Eeoeiver 
under the Provincial Insolvency Act. (Vol 4) 1917 All 
74 (75) : 39 All 267. 

13. Suit if lies to set aside order under this 
rule, — [1] Order for payment of deficiency under this 
rule — No separate suit lies to set aside the'order — 
Remedy of-aggrieved party is by way of appeal. (Vol 
12; 1925 Oudh 360 (361) : 29 Oudh Cas 18 (DB.) * 
(Vol 9) 1922 All 200 (203) : 44 All 266 (FB) (19 All 
22 should be deemed overruled by this rule) ^ (Vol 
14) 1927 Nag 112 (112) : 23 Nag LR 14 (Dissenting 
from 7 Nag LB 134). 

14. Appeal — [1] Appeal lies against an order decid- 
ing an application by a decree-holder or judgment- 
debtor under this rule against a defaulting auction- 
purchaser to recover deficiency in price. (Vol 9) 1922 
All 200 (202) : 44 All 266 (FB)® (1898) 25 Cal 99 (lOl) 
©(1865) 3 Suth WE 3 (3)©(Vol 15) 1928 Lah 249(249)© 
(1895J 18 Mad 439 (443) (DB) © (1889) 12 Mad 454 
(457) © (Vol 31) 1944 Nag 199 (200) : ILB (1944) Nag 
(581). (Where the matter is one between two rival 
decree-holders and ibe judgment-debtor does not enter 
into the picture at all, the decree- holders themselves 
being the purchasers concerning the subject matter, one 
in the earlier sale and the other in the latter, no appeal 
lies.) © (Vol 14) 1927 Nag 112 (112) : 23 Nag L. R. 
14. 

[2] Application to recover deficiency of price from 
defaulting purchaser — Amount claimed less than Rs, 600 
No second appeal lies. (Vol 8) 1921 Bom 229 (23l0)^ 

146 A. M« 
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Decree-liolder not to bid 72. (l) No holder of a decree in execution of which property is sold 
for or buy property with- shall, without the express permission of the Court, bid for or purchase 
out permission. property. 

(2) Where a decree-holder purchases with such permission, the purchase-money and the 
Where decree-holder pur- amount due on the decree may, subject to the provisions of S. 73, be 

chases, amount of decree set off against one another, and the Court executing the decree shall 
may be taken as payment. enter up satisfaction of the decree in whole or in part accordingly. 

(3) Where a decree-holder purchases, by himself or through another person, without such 
permission, the Court may, if it thinks fit, on the application of the judgment-debtor or any other 
person, whose interests are affected by the sale, by order set aside the sale, and the costs of such 
application and order, and any deficiency of price which may happen on the re-sale and all 
expenses attending it, shall be paid by the decree-holder. 

[1882-S. 294 ; 1877-S. 294. Cf. O. 21, R. 84.] 

PROVINCIAL AMENDMENTS 

Allahabad 


In sub-rule (2) for the words ‘‘with such permission”, read the words ‘‘the property sold,” and re-numher 
this sub-rule ”72” and delete sub-rules (1) and (3). 

N.-W.F.P. 

(1) For sub-rule (1) sulstitute the following : 

“72. (1) The holder of a decree, in execution of 'which property is sold, shall be competent to bid for or 
purchase the property without express permission of the Court, provided that the Court may on application of the 
judgment-debtor and for sufficient cause debar him from so bidding or purchasing.” 

(2) In sub-rule (2) for the words “with such permission”, substitute the words “the property.” 

(5) Cancel sub-rule (3). 


ORDER 21, RULE 72. 

Synopsis. 

1. Permission to bid. 

2. Where a decree-holder purchases with such 

permission. 

3. Setting off decretal amount against pur- 

chase money and rateable distribution. 

4. Amount due on decree. 

5. Purchase without permission. 

6. The Court may, if it thinks fit, set aside the 

sale. 

7. Appeal. 

1. Permission to bid. — [l] J udge in winding up 
has no jurisdiction to allow liquidator to bid in execu- 
tion — He should seek permission of the execution 
Court. (Vol 14) 1927 All 681 (681, 682) : 50 All 173. 

[2] Buie does not debar holders of other decrees 
from bidding. (Vol 11) 1924 Bang 81 (82) (DB.) 

[8] Where a decree-holder has associated with him- 
self a stranger, he could not claim the sale to be valid 
when his interest and the interest of the decree-holder 
cannot be separated. (1913) 16 Oudh Cas 86 (89, 90) 
(DB.) 

[4] Leave to bid should be cautiously given after 
the court was satisfied that no purchaser at an adequate 
price can be found and that the sale proclamation has 
been duly published. (1889) 16 Cal 132 (DB.) 

[6] Executing Court has power to impose any con- 
dition to the permission to bid at a court sale. (l935) 
39 Cal WN 1293 (1296)' (DB). 

[6] An order inposing on the decree-holder a con- 
dition that bis lowest bid should be the amount of the 
decree is not ultra vires or illegal. (1913) 16 Oudh Cas 
86 (89, 90). 

[7] Where a permission to bid was granted on con- 
dition that the decree-holder should not bid below up- 

price and the decree-holder actually made bid below 


upset price, it was held that the sale should be set aside 
as the decree-holder contravened 0. 21, B. 72 (1). (’38) 
1938 Nag L. Jour 180 (181). 

[8] Where the decree-holder is joint in family with 
the manager of one of the judgment-debtors who is a 
minor, it was held that permission to bid should not 
be granted, as the purchase by decree-holder would 
amount to one by agent of property of his principal. 
(1881) 7 Cal 346 (347, 348) (DB). 

[9] Decree-holder allowed to bid up to decretal 
amount need not ofier decretal amount plus costs of 
sa e. (Vol 20) 1983 Bang 151 (152) (DB). 

[10] Condition imposed should not be too stringent. 
(Vol 11) 1924 Bom 6l5’ (516) (DB). 

[11] Price in proclamation is not ^n exact estimate 
— Court cannot compel decree-holder to hid up to or 
higher than proclaimed price. (Vol 13) 1926 Pat 140 
(141) (DB). 

[12] Bombay Local Government Buies, Br. 11 and 
15 — Transfer of execution to Collector — Judgment- 
debtor minor — Permission to bid still can be granted 
by civil court. (Vol 28) 1936 Bom 189 (191) : 60 Bom 
688 (DB). 

[13] Collector executing decree can grant permission 
to bid, but cannot allow decretal amount being set ofi — ' 
That power is reserved to court (Vol 7) 1920 Bom 361 
(362) : 44 Bom 346 (DB). 

[14] Decree transferred to Collector-Civil Court has 
no power to entertain application by decree-holder for 
leave to bid at auction. (Vol 5) 1918 Bom 216 (217) : 
42 Bom 621 (DB). 

[15] Leave granted under rule 72 of 0. 21, is bind- 
ing on a superior court acting under 8 03, CPC. (Vol 
18j 1931 Bom 350 (354) : 65 Bora 473 (DB). 

[16] Decree-holder applying to bid — No express per- 
mission granted,, but he was allowed to bid — He should 
be assumed to have been permitted. (Vol 14) 1927 Pat 
312 (312) : 6 Pat 432 (DB). 

[17] Receiver is in a fiduciary position and has 



1163 


fUHS OODE OF] CIVIL FBOOEDUEE, lS)08 


to. 21 R. n] 


Oudh 

(1), For sub-rule (1), substititte the following : 

“72. (1) The holder of a decree, in execution of which property is sold, shall be competent to bid 
for or purchase the property, provided that the judgment-debtor may, by application, supported by an 
affidavit, apply to the Court to debar the decree-holder from purchasing the property : and the Court may, on 
such application, either debar the decree-holder from purchasing the property, or grant permission to do so on 
such terms as may seem just.” 

{2) In sub-rule (2) for the words “with such permission” read the words “the property sold.” 

(3) Delete sub-rule (3). 

Patna 

(1) Substitute the following for sub-rule (1) : 

“(1) No holder of a decree iu execution of which property is sold shall be precluded from bidding for 
or purchasing the property unless an express order to that effect is made by the Court.” 

(2) In sub-rule (2), for the words /'with such permission”, substitute the words “the property.” 

(3) Substitute the following for sub-rule (3) : 

“(3) Where notwithstanding an order made under sub-rule (1) a decree-holder purchases the property 
by himself or through another person, the Court shall, on the ai^plication of the judgment-debtor or any other 
person whose interests are affected by the sale, by order set aside the-sale ; and the cost of such application and 
order and any deficiency of price which may happen on the re-sale and all expenses attending it shall be in the 
discretion of the Court.” 

Bombay 

After Rule 72 tbe following shall be inserted^ namely ; 

“R. 72A. If leave to bid is granted to the mortgagee of immoveable property, a reserve price as regards 
him shall be fixed (unless the Court shall otherwise think fit) at a sum not less than the amount then due for 
principal, interest and costs in case the property is sold in one lot, and not less in respect of each lot (in case 
the property is sold in lots) than such figure as shall appear to be properly attributable to it in relation to the 
amount aforesaid.” [19-1-1917 and 16-1-1929.] 


O. 21, R. 72 (contd,) 

special opportunities of knowledge and if he is allowed 
to figure as a purchaser at an auction, his interest 
as buyer conflicts with his duties as receiver. Hence 
purchase by him should not be permitted. (Vol 22) 1935 
Mad 421 (422) (DB) ^ (Yol 19) 1932 Cal 672 (673) : 
59 Cal 956 (3DB). 

[18] Decree* holder not bidding up to price mention- 
ed in sale proclamation — Court cannot dismiss execu- 
tion. (Vol 21) 1934 Pat 345 (346j (DB). 

[19] 0. 21, R. 72 as applicable in N W F. Province 
allows decree-holder to bid at an auction unless he is 
specially debarred by oider of court. (1936) 165 Ind 
Cas 554 (554) (Pesh). 

[20] In United Provinces permission is not neces- 
sary. (Yol 14) 1927 All 681 (682) : 50 All 73. 

2. Where a decree-holder purchases with such 
permission. — [1] Decree-holder bidding with permis- 
sion of Court at auction sale is in the same position as 
ordinary purchaser. (Yol 20J 1933 oudh 124 (126) : 
8 Luck 223 (DB). 

[2] Where appellants, in their application for leave 
to bid at an execution sale, alleged certain facts which 
weie not true, tbe appellants were held not entitled to 
confirmation of sale till they bad made good their re- 
presentations. Where a court grants permission to bid 
at an execution sale upon an inaccurate statement that 
certain conditions are fulfilled, tbe permission is con- 
ditional and the Court has power to refuse to confirm 
the sale apart altogether from R. 72 and from the 
provisions contained in R. 92 of 0, 21, either under 
E. 86 or- under its inherent powers, until tbe conditions 
are in fact fulfilled. (Vol 9) 1922 Pat 511 (514) : 1 
Pat 235. 

[3] Where a decree-holder deliberately misstated the 
value of property in sale proclamation and made high- 
her bids through a benamidar, it was held that his 


conduct was fraudulent and the sale should be set 
aside. (1911) 13 Cal L. Jour §12 (314) (DB). 

3. Setting off decretal amount against purchase- 
money and rateable distribution. — [1] Decree- 
holder’s right of set-off of decretal amount against pur- 
chase money does not alter substantial nature of 
transaction and the nominal receipt of sale proceeds in 
such a case mu^t be held to amount to holding of 
assets by court where the rights of rival decree-holders 
to share in such proceeds are concerned. (1888) 11 Mad 
356 (358) (DB). 

[2] Right of decree-holder auction purchaser to 
claim set off of purchase money is subject to right of 
rateable distribution under S. 73. (Vol 20) 1933 All 666 
(668) (DB). ^ (Vol 22) 1935 Bom 176 (178) : 59 Bom 
310 (DB). (Decree-holder purchaser allowed to set-off 
decree amount against purchase money — Application 
for execution of decree against same judgment-debtor 
by other decree-holders pending in inferior Court 
before sale— Application by these to former Court for 
rateable distribution hold proper.) ^ (Vol 7) 1920 Mad 
731 (731). 

[3] In case of a purchase by decree-holder in execu- 
tion of bis decree, claims for rateable distribution 
must be made before the oonclasion of sale, since the 
assets would be deemed to have been realised by Court 
on the date of sale. (Vol 22) 1936 Mad 893 (894, 895): 
69 Mad 342. * (Vol 18) 1931 Bom 252 (254) (DB.). * 
(Vol 24) 1937 Cal 55 -(56) (DB). ^ (Vol 20) 1933 Mad 
804 (805) : 67 Mad 38 (DB). * (Vol 18) 1931 Mad 103 
(105) (Where the amount of bid is equivalent to or less 
than the decretal amount, are assets deemed*to be realis- 
ed on date of sale though set-off ordered before sale.) 

^ [See also (Vol 17) 1930 Cal 761 (762) * (Vol 22) 
1935 Lah 690 (691). When a decree-holder has been 
given permission to bid and set-off and when the 
amount of the successful bid is less than the decretal 
amount, the whole of the set-off must be as made no 
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O. 21, R. 72 icontd,) 

the date of sale, and the whole of the amount must be 
deemed to have been received or realised coinstanti the 
sale is made )] 

4. Amount due on decree. — [1] When a decree- 
holder IS allowed to purchase the property ordered to 
be sold on condition that he would purchase it in full 
satisfaction of the decree, the decree-holder must pay 
poundage as part of the costs of the execution of the 
decree. (Yol 16) 1929 All 266 (266) (DB). 

5. Purchase without permission. — [1] Purchase 
by decree-holder without permission is only voidable 
and not void (Vol 9) 1922 PC. 336 (338) : 49 Ind App 
312 : 1 Pat 733 (PC.) ^ (Yol 3) 1916 Bom 61 (63) : 41 
Bom 357 (DB) (It is mere irregularity )^(1007) 31 Bom 
61 (64) (DB) ^ (Vol 10) 1923 Cal 302 (302) (DB). * 
(1909) 1 Ind Cas 645 (646) (DB) (Cal.) ^ (’4l) (1941) 2 
Mad L. Jour 943 (946). (Where a decree-holder pur- 
chases a property through benamidar, suit by him 
against the benamidar for recovery of possession lies.) ^ 
(Vol 14) 1927 Mad 1135 (1136). * (1909) 32 Mad 242 
(249) (DB) ^ (1903) 13 Mad L. Jour 231 (235) (DB), ^ 
(1891) 14 Mad 498 (601) (DB). 

[2] Where a decree-holder makes a lenarai purchase 
in contravention of 0. 21, R, 72, Civil PC., the sale is 
only voidable, i e , the sale is valid until set aside by an 
application made by the iudgmenl-debtor. (’41) (1941) 
2 MLJ 943 (945, 946) ^ (Vol 7) 1920 Bom 90 (91, 92) ; 
44 Bom 352 (DB). 

[3] Purchase by an undivided son -in execution of a 
decree by father, is presumed to be a purchase made 
by decree-holder in the-* absence of evidence to show 
that purchase was made by son with his separate 
funds. (1880-81) 5 Bom 130 (131, 132) (DB). 

• [4] UnderO. 21, E. 72, where the purchase price is 
either equal to or less than the decree amount, the 
right of the decree-holder who has been granted per- 
mission to set-off the purchase money against the 
decree amount is controlled only to this extent, namely 
that he is bound to bring into Court such sums alone 
as are due to these decree-holders whose applications 
for execution were pending on the date of the sale. 
(Vol 22) 1935 Mad 893 (896) : 69 Mad 342 * (Vol 16) 
1929 Oudh 236 (237) : 4 Luck 636 (DB). 

[5] Where a decree-holder in execution of bis 
decree purchases propeity of judgment-debtor without 
leave of court, judgment-debtor’s remedy is not by way 
of separate suit but by an application under 0.21, 
R. 72. (1898) 22 Bom 271 (277) (DB) * (Vol 24) 1937 
Pat 60 (53) (DB). 

[6] Where the decree-holder purchaser who is liable 
to share rateably with rival decree-holders in the sale 
proceeds fails to furnish the proportionate amount 
to the Court for distiibution, a refund may be enforced 
by a summary process in exeeution instead of in a 
separate suit. (Vol 18) 1931 Pat 359 (361) : 10 Pat 830 
(DB) * (Vol 24) 1937 Nag 383 (384) ; ILE (1937) Nag 
466 ^ (Vol 18) 1931 Pat 405 (407, 408) : 11 Pat 250 
(BB). 

[7] Decree-hoHer permitted to bid and set-off decree 
amount against purchase money — Decree-holder ppr- 
ebasing property— Meanwhile, judgment-debtor adjudi- 
cated insolvent and after sale official receiver applying 
that decree- holder should be ordered to pay to him 
purchase— money— Held that this could not be done. 
(Vol 22) 1985 Mad 907 4908), 


[8] Decree avrarding interest until date of realisa- 
tion— Deciee-holder’s purchase and set-off under 0. 21, 
E. 72 — Date of realisation is date of sale and not date 
on which money is realised by decree-holder repetition 
(’89) (1939) 1 Mad L. Jour 466 (467) (DB). 

[9] When property is sold in execution of decree, 
debt due under decree cannot be said to have been 
realised until sale is confirmed. Whether the purchaser 
is decree-holder or third party, the right of set-off con- 
ferred on decree-holder under 0. 21, R. 72 (2) must also 
be dependent on sale being rendered absolute by con- 
firmation . Debt due to deereeholder subsists tus long 
as sale is not confirmed. Debt Coneilation Board can 
stay under S. 25, Debt Conciliation Act, proceedings for 
confirmation of sale, (Vol 31) 1944 Lah 325 (328) 
(DB). (Vol 30) 1943 Lah 97 overruled. 

6. The Court may, if it thinks fit, set aside the 
sale.— [1] It is in the discretion of Couit to set aside 
sale in which decree-holder has purchased without 
obtaining the necessary permission. (Vol 33) 1946 Mad 
337 (339) (DB) * (1885) 11 Cal 731 (732, 733) (DB). 
(Unless the judgment- debtor is shown to have suffered 
substantial injury from such irregularity, such sale 
Will not be set aside.) 

[2] Where a decree-holder purchased property in- 
spite of refusal of permission by court, it was held that 
be was guilty of abuse of process of court and that the 
sale could not be enforced. (1884)10 Cal 757 (760) (DB). 

[3] When a sale is set aside under E. 72 on account 
of the decree-holder’s failure to obtain permission to 
bid, it is not necessary to find also that the judgment- 
debtor sustained substantial loss by the sale. (Vol 8) 
1921 Mad 402 (402). 

[4] Persons entitled under S. 73 to rateable distribu- 
tion in the assets realised by sale and as such interest- 
ed in the sale, may be entitled to apply for setting aside 
sale under 0. 21, E. 72. (1903) 13 Mad L. Jour 231 

(234) (DB). 

[5] Where the decree holder purchaser sold the 
property to another for value, restitution is impracti- 
cable and such sale cannot be set aside on an applica- 
tion under 0. 21, R. 72. (1903) 13 Mad L. Jour 231 

(235) (DB). 

7. Appeal. — [1] No second appeal lies from an 
order setting aside or refusing to set aside sale under 
E. 72 of 0. 21. (1894) 21 Oal 789 (791) (DB) ^ (Vol 2) 
1915 All 54 (55) (DB). 

[2] An order giving or refusing leave to bid at an 
execution sale is only a ministerial order and not 
appealable. (Vol 16) 1929 Mad 903 (905). (1911) 38 

Cal 717 (720) : 38 Ind App 126 (PC). 

ORDER 21, RULE 72 A (Bombay) Note 1. 

[1] Held that execution sale to mortgagee decree- 
holder without fixing a reserve price and for smaller 
amount than due under mortgage decree was vitiated 
by material irregularity vitiating sale. (Vol 17) 1930 
Bom 290 (291) : 54 Bom 348 (DB). (Note : The rule 
has since been amended making condition of reserve 
price discretionary.) 

[2] Mortgagee decree-holder with permission to bid 
in general terms, purchasing property for amount less 
than principal, interest and costs, can recover balance 
from the mortgagor personally or from his estate. (Vol 
15) 1928 Bom 123 (128) : 52 Bom 459 (DB), 
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73 No officer or other person having any duty to perform in connection with any sale 
Bestriction on bidding shall, either directly or indirectly, bid for, acquire or attempt to acquire 
or pureha‘=e by ofBeers. any interest in the property sold. 

[1882-S. 292 ; 1877, S. 292] 

Sale of moveable property 

Sale of agricultural 74. (i) Where the property to be sold is agricultural produce, the sale 

produce. shah be held, — 

(a) if such produce is a growing crop, on or near the land on which such crop has 
grown, or, 

{h) if such produce has been cut or gathered, at or near the threshing-floor or ^ place for 
treading out grain or the like or fodder-stack on or in which it is deposited : 

Provided that the Court may direct the sals to be held at the nearest place of public resort, 
if it is of opinion that the produce is thereby likely to sell to greater advantage. 

(2) Where, on the produce being put up for sale, — ■ 

(a) a fair price, in the estimation of the person holding the sale, is not offered for it, and 

(h) the owner of the produce or a person authorized to act in his behalf applies to have 
the sale postponed till the next day or, if a market is held at the place of sale, the 
next market-day, 

the sale shall be postponed accordingly and shall be then completed, whatever price may be offer- 
ed for the produce. 

[See Rule 75 and Section 61.] 

75. (l) Where the property to be sold is a growing crop and the crop from its nature admits 
Special provisions of being stored but has not yet been stored, the day of the sale shall be so fixed 
relating to growing as to admit of its being made ready for storing before the arrival of such day, 
and the sale shall not be held until the crop has been cut or gathered and is 

ready for storing. 

(2) Where the crop from its nature does not admit of being stored, it may be sold before 
it is cut and gathered, and the purchaser shall be entitled to enter on the land, and to do all that 
is necessary for the purpose of tending and cutting or gathering it. 

[See Rule 74 and Section 61 ] 

PROVINCIAL AMENDMENTS 

Calcutta 

In sub-rule (2) after the words **where the crop from its nature does not admit of being stored,” insert “or 
can be sold to greater advantage in an unripe state [e, g,, as green wheat).” 

In sub-rule (2), cancel the word “and” between the words “tending” and “cutting” and substitute the 
word “or.” 

Lahore 

In sub-rule (2), after the word “stored”, insert “or can be sold to great advantage in an unripe state.” 

[12-5-1909 and 28-4-1938.] 

Madras 

In sub-rule (1), after the words “yet been stored” and before the words “the day of the sale,” add the words 
“unless the Court decides to proceed under the provisions of sub-rule (2) hereunder.” 

In sub-rule (2), after the words “being stored” and before the words “it may be sold”, insert the words “or 
can be sold to greater advantage in an unripe slate,” and after the words “and gathered” and before the words 
“and the purchaser,” insert the words “or in such unripe state.” [13-10-1936.] 

Nagpur 

In sub-rule (2) after the words “being stored”, insert the words “or, where it appears to the Court that the 
crop can be sold to greater advantage in an unripe state.” [29-6-1943.] 


ORDER 21, RULE 73.— Note 1. 

[1] Rule 73 is intended to prohibit all those who 
have anything to do with the machinery of the sale or 
having any interest in the result of the sale. (Vol 14) 
1927 All 76 (77) ; 49 All 292. 


[2] Legal practitioner is not within purview of Buie 
(Vol 33) 1946 Mad 245 (246, 247) (FB) (1887) 
10 Mad 111 (112) (DB) (Vakil) * (Vol 16) 1929 Oudh 
235 (237) : 4 Luck 635 (DB). 

*[But see (Vol 16) 1929 Nag 305 (311 )] 
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N,.W. F. P. 

In Bub-nile (2), a/ter the woids “being stored” , o<Ji the words “or can be sold to greater advantage in an 
unripe state.” 

Oudh 

In sub-rule (2), after the words “being stored”, insert the words “or where it appears to the Court that the 
crop can be sold to greater advantage in an unripe state.” 

Patna 

Substitute the following for Eule 75 : 

“Where the property to be sold is a growing crop which can be sold to greater advantage in an unripe or 
unreaped state, it may be sold unre''ped, and the purchaser shall be entitled to enter on the land to do all that is 
necessary for the purpose of tending and reaping it. In all other cases the day of sale shall be so fixed as to 
admit of the crop ripening and being reaped before the sale.” [7-1-1936.] 

76. Where the property to be sold is a negotiable instrument or a share in a corporation, the 
Negotiable instruments Court may, instead of directing the sale to be made by public auction, 

and shares in corporations, authorize the sale of such instrument or share through a broker. * 

[1882-S. 296 ; 1877-3. aCS ; 1859-S. 248. See Rule 80.] 

77. (1) Where moveable property is sold by public auction the price of each lot shall be paid 

at the time of sale or as soon after as the officer or other person holding 
Sale by public auction. directs, and in default of payment the property shall forthwith 

be re-sold. 

( 2 ) On payment of the purchase-money, the officer or other person holding the sale 
shall grant a receipt for the same, and the sale shall become absolute, 

( 3 ) Where the moveable property to be sold is a share in goods belonging to the 
judgment-debtor and a co-owner, and two or more persons, of whom one is such co-owner, 
respectively, bid the same sum for such property or for any lot, the bidding shall be deemed to be 
the bidding of the co-owner. 

[1882-S. 297 ; 1877-S. 297 ; 1859-S. 251. See Rules 71 and 88.] 

Objects and Reasons. 

“ In Rules 76 and 83 [oow Rules 77 and 84] express reference has been made to a re-sale so as to make 
it clear that the default mentioned in those rules will attract the consequence indicated in Eule 70 [now Buie 71], 
In this connection reference may be made to L L. E. 7 Oal, 837.” — S. 0. R, 

78. No irregularity in lublishing or conducting the sale of moveable property shall 

Irregularity not to vitiate vitiate the sale : but any person sustaining any injury by reason of 
sale, but any person injured such irregularity at the hand of any other person may institute a suit 
“lay sue. ^against him for cempensation or (if such other person is the purchaser) 

for the recovery of the specific property and for compensation in default of such recovery. 

[1882 S. 298 ; 1877 S. 298 ; 1859-S. 252. See R. 77. C/. R. 50.] 


ORDER 21, RULE 76— Note 1. 

[l] The sale by a Court of negotiable instrument 
through a broker is permissive and not obligatory. 
(1867) 8 Suth WE 4J5 (419,420) (DB). 

ORDER 21, RULE 77— Note 1. 

[1] The rule gives the oflleer conducting the sale a 
discretion to allow the purchase money to be paid at a 
reasonable time after the sale. (1872) 4 NW PHC R. 37 
(39) (DB). 

[2] Sale of the moveable property is complete when 
officer conducting sale declares who is purchaser and 
receives purchase money and grants receipt. (Vol 26) 
1939 Nag 269 (270, 271) : ILE(1941) Nag 485 
(UB.) 

ORDER 21, RULE 78— Note 1. 

[1] Sale of moveable property becomes absolute 
automatically. (Vol 17) 1930 Lah 236 (236). 

£2] There is no provision in the Code under which 
an auction sale of moveable property which has been 
duly confirmed by the execution Court can be set aside 
upon the application of the decree-holder or of the 
judgment-debtor. (Vol 6) 1919 -Lah 176 (176) : 1019 
Pun Re No. 12 4- (Vol 14) 1927 All 41 (43). 


[3] If there is an express assertion in the proclama 
tion of sale that the goods sold are the property of th 
judgment-debtor, then the purchaser, if he has not go 
that for which be paid the price, is entitled to have the 
sale set aside and to recover the purchase money from 
the hands of the SheriS or the execution creditor. (1878) 
2 Bom 258 (266). (Though there is no provision corres- 
ponding to E. 93, purchase money in case of moveable 
property also can he recovered under general principles 
of law.) 

[4] In a sale of moveable property, all that is sold 
is the right, title and interest of the judgment-debtor ; 
and the real owner can recover the property or its value 
from the auction-purchaser. (Vol 13) 1926 Rang 214 
(215) : 4 Rang 202. 

[5] Person injured by irregularity in sale may sue 
for compensation. (Vol 21) 1934 Oudh 94 (95). (Sale 
officer dishonestly sending away decree holder to prevent 
raising bid — Decree holder may sue for damages.4 (Vol 
7) 1920 Nag 34 (35). (Goods described as of particular 
denomination— Goods not answering description — 
Purchaser can reject them. Suit for recovery of price 
paid can be maintained.) 

[6] Money-decree is not moveable proyerty. -(Vol 11) 
1924 Rang 21 (21) : 1 Rang 360 (DB.) 
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Delivery of moveable pro- 79 . ( 1 ) Where the property sold is moveable property of which actual 
perty, debts and shares. Seizure has been made, it shall be delivered to the purchaser. 

( 2 ) Where the property sold is moveable property in the possession of some person 
other than the judgment-debtor, the delivery thereof to the pu 'chaser shall be made by giving 
notice to the person in possession prohibiting him from delivering possession of the property to 
any person except the purchaser. 


(3) Where the property sold is a debt not secured by a negotiable instrument, or is a 
share in a corporation, the delivery thereof shall be made by a written order of the Court pro- 
hibiting the creditor from receiving the debt or any interest thereon, and the debtor from making 
payment thereof to any person except the purchaser, or prohibiting the person in whose name the 
share may be standing from making any transfer of the share to any person except the purchaser, 
or receiving payment of any dividend or interest thereon, and the manager, secretary or other pro- 
per officer of the corporation from permitting any such transfer or making any such payment to 
any person except the purchaser. 

[1882-Ss. 299, 300, 301 ; 1877-S. 299 ; 1859-Ss. 261, 266. See Rr. 43. 51 and 80. C/. Rules 95 and 56.] 


80 . (1) Where the execution of a document or the endorsement of the party in whose name 

Transfer of negotiable in- a negotiable instrument or a share in a corporation is standing is re- 
struments and shares. quired to transfer such negotiable instrument or share, the Judge or 

such officer as be may appoint in this behalf may execute such document or make such endorse- 
ment as may be necessary, and such execution or endorsement shall have the same effect as an 
execution or endorsement by the party. 


( 2 ) Such execution or endorsement may be in the following form, namely : — 

A. B. by 0. D., Judge of the Court of (or as the ease maij he), in a suit by E. P. against 

A. B. 

(3) Until the transfer of such negotiable instrument or share, the Court may, by order, 
appoint some person to receive any interest or dividend clue thereon and to sign a receipt for the 
same; and any receipt so signed shall be as valid and effectual for all purposes as if the same had 
been signed by the party himself. 

[1882-S. 302 ; 1877-S. 302 ; 1859-S. 267. See Rr. 34 and 51.] 

81 . In the case of any moveable property not hereinbefore provided for, the Court may 
Vesting order in case niake an order vesting such property in the purchaser or as he may 
of other property. direct ; and such property shall vest accordingly. 

[1882-S. 303 ; 1877-S. 303. See Rr. 74 to 77, 79 and 80. Cf, Rr. 92 and 94 .] 

SALE OF IMMOVEABLE PROPERTY 


What Courts may 82 . Sales of immoveable property in execution of decrees may be 
der sales. ordered by any Court other than a Court of Small Causes. 

[1882-S. 304 ; 1877-S. 304. See Ss. 7 (a) (m), 8 , 39 ( 1 ) (c), 65 and O. 50 R. 1 (a) (ii), and O. 51 R. 1 .] 


ORDER 21 , RULE 79— Note 1 . 

[1] A usufructuary mortgage is a debt within the 
meaning of 0. 21, r. 46 — When such a debt is sold, 
delivery of it is made in the manner prescribed by 0 21 
r. 79, by the issue of written order prohibiting the 
creditor from receiving the debt and the debtor from 
making the payment thereof. (Vol 29} 1942 Pesh 66 
( 68 ). 

[See also (Vol 4) 1917 Low Bur 134 (135.)] 

[ 2 ] Order issued to company under sub-r. (3)— Com- 
pany cannot thereafter transfer the shares to any person 
—■Auction-purchaser is entitled to priority over trans- 
feree from share-holder under an invalid transfer. (Vol 
10) 1923 Mad 241 (244, 245) : 45 Mad 537 (DB.) 

, ^ [3] It cannoc be inferred from 0. 21 , B. 79 that the 
directors of a Company are compellable to accept the 
purchaser of shares at a Court sale, as the transferee. 
(Vol 3) 1916 Bom 147 (150) : 41 Bom 76 (DB.) (For the 
powers of the Directors of a Company to refuse to 
^o^s^^^^to^the^ transfer of shares, see S. 34 Companies’ 


ORDER 21, RULE 80— Note 1 . 

[ 1 ] Purchaser of a promissory note in Court auction 

who has obtained a vesting order before date of big 
decree, can get a decree in a suit on the promissory note 
though there was no endorsement. (1911) 21 Mad 
L. Jour 422 (424) > 5 & (Vol 15) 1928 Mad 571 (578) 

(DB) (Rule is merely permissive and not mandatory). 

[ 2 ] E. 80 of 0. 21 empowers a Court to cancel a 
previous endorsement to enable an auction purchaser of 
a pro-note at a Court sale to realise his amount paid. 
(1911) 12 Ind Cas 913 (913) (Rang). 

ORDER 21 , RULE 81— Note 1 . 

[ 1 ] Mortgagee of moveables cannot follow property 
into the hands of auction-purchaser. (Vol 12 ) 1925 
Rang 303 (303). 

ORDER 21, RULE 82 -Note 1 . 

[1] A munsif acting in his small cause jurisdiction 
cannot attach and bring to sale immovable property. 
(1884) 7 Mad 592 (595) (DB). 

[ 2 ] Purchaser of immovable property in execution of 
a small cause decree acquires no title. (1872) 17 Suth 
WB 309 (311) (FB.) 
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83. (l) Where an order for the sale of immoveable property has been made, if the jndgment- 

Postponemect of sale to debtor can satisfy the Court that there is reason to believe that the 
enable judgment- debtor to amount of the decree may be raised by the mortgage or lease or private 
raise amount of decree. g9^][Q qI property, or some part thereof, or of any other immoveable 
property of the judgment-debtor, the Court may, on his application, postpone the sale of the 
property comprised in the order for sale on such terms and for such period as it thinks proper, to 
enable him to raise the amount. 


(2) In such case the Court shall grant a certificate to the judgment-debtor authorizing him 
within a period to be mentioned therein, and notwithstanding anything contained in section 64, to 
make the proposed mortgage, lease or sale : 

Provided that all monies payable under such mortgage, lease or sale shall be paid, not to 
the judgment-debtor, but, save in so far as a decree-holder is entitled to set ofi such money under 
the provisions of rule 72, into Court : 

Provided also that no mortgage, lease or sale under this rule shall become absolute until it 
has been confirmed by the Court. 

(3) Nothing in this rule shall be deemed to apply to a sale of property directed to be sold 
in execution of a decree for sale in enforcement of a mortgage of, or charge on, such property. 


[1882-S. 305 ; 1877-S. 305 ; 1859-S. 243.] 


ORDER 21, RULE 83. 

Synopsis 

1. Postponement of Sale. 

2. ^'Eor such period as it think proper". 

3- ''Shall be paid . . . into Court." 

4. Effect of private sale. 

5. Confirmation of sale by Court. 

6. Permission under S. 29 of the Guardian 

and Wards Act. 

7. Rateable distribution. 

8. Mortgage decrees— Sub-rule (3). 

9. Appeal and Revision. 

1. Postponment of sale. — [1] Judgment-debtor 
already having had sufficient time — Certificate for 
private sale need not be granted to him. (Vol 8) 1921 
Lah 384 (385). 

[2] Permission cannot be granted after sale is effec- 
ted by judgment- debtor. (Vol 33) 1946 Lah 134 (135, 
136) (EB.) ^ (10) 1910 Pun LR No. 143 Page 391 
(392) ; 1910 Pun Re No. 72 (Vol 28) 1941 Mad 208 
(211) (DB.) (Order that can be passed is for postpone- 
ment of sale and not for postponement of confirma- 
tion.) 

[3] Mortgage or lease under R. 83 can be executed 
by judgment-debtor alone and not by Court, (Vol 28) 
1941 Mad 208 (211, 212) (DB). 

2. “For such period as it thinks proper”.— [1] 
Period of 20 years for postponement of sale was held 
to be too long— Six months was reasonable, (1871) 15 
Suth WB 322 (323) (DB). 

3. “Shall be paid . . . into Court.” — [1] Payment 
to the judgment-creditor’s pleader under the order of 
the Court is a payment into Court, the pleader being 
made the agent of the Court to receive the money. (1913) 
21 Ind Gas 210 (210, 211) (DB) : (Cal.) 

[2] Part of purchase-money paid to decree-holder 
as per order of Court and balance paid to judgment- 
debtor — Purchaser cannot be ordered to pay over again, 
the amount paid to the decree-holder but may be 
required to pay the amount paid to the judgment- 
debtor. (Vol 22) 1935 Lah 481 (481) (DB). 


4. Effect of private sale. — [1] Court cannot em- 
power a judgment debtor to transfer any higher 
interest than he has and bind the interests of others 
in property. (Vol 7) 1920 Mad 231 (232) (DB). 

[2] Prior incumbrancer is not affected by private 
alienation under 0 21, R. 83 (Vol 11) 1924 Lah 132 
(135) (DB) ^ (1912) 9 All L. Jour 759 (762) (DB). 

[3] Sale under R. 83 is private and not by or under 
order of Court — Mere grant of certificate cannot make 
it on behalf of Court — Nor can mere resemblance of 
language of R. 83 (2), proviso 2 to that of 0. 21, R. 
92, Civil PC, make sale under B. 83 one under orders of 
Court. (Vol 28) 1941 Mad 208 (212, 213, 214) (DB.) 

[4] Mortgage and subsequent sale of same property 
by judgment- debtor under R. 83 — Purchaser undertak- 
ing to discharge mortgage — Judgment — debtor satisfy- 
ing decree by deposit of sale proceeds in Court — Mort- 
gagee has prior title against purchaser. (Vol 28) 1941 
Mad 203 (217) tDS). 

5. Confirmation of sale by Court. — [1] Qualified 
permission granted — Cancellation of such pei mission 
does not affect any legal right of prospective purchaser 
as no legal rights were conferred, (Vol 21) 1934 Pesh 
76 (76). 

[2] Though a sale ordered by an inferior Court 
before the attachment of such property by a Court of 
higher grade is not null and void in conaequence of 
such attachment, it does not follow that the latter Court 
has not also power to sell the property or confirm the 
sale under 0. 21 E. 83. The Oouit of higher grade has 
concurrent jurisdiction to confirm the sale. (1895) 19 
Bom 539 (544) (DB ) 

6. Permission under S. 29 of the Guardians and 
Wards Act. — [1] Where the judgment-debtor is 
minor for whom a guardian has been appointed under 
the Guardians and Wards Act, 1890, the cerbifieite of 
the executing Court is not sufficient to validate a trans- 
fer under this rule ; it is necessary that the guaidian 
should obtain the sanction of the Court that appointed 
him as guardian. (1899) 23 Bom 287 (290) (DB) © 
(Vol 9) 1922 C a 150 (151) 49 Cal 911 (DB). 

7. Rateable distribution, — [1] Money paid into 
Court by virtue of permission should be rateably distri- 
buted among all attaching decree-holders. (Vol 6) 1919 
Mad 647 (648) : 41 Mad 616 (DB ) 
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8^. (l) On every sale of immovable property the person declared to be the purchaser shall 
Deposit by purchaser pay immediately after such declaration a deposit of twenty-five per cent* 
and re-sale on default. on the amount of his purchase-money to the officer or other person con- 
ducting the sale, and in default of such deposit, the prop3L*t5" shall roi’thwith be re-sold. 

(2) Where the decree-holder is the purchaser and is entitled to set-off the purchasew 
money under rule 72, the Court may dispense with the requirements of this rule, 

[1882-S. 306 ; 1877 S. 306 ; 1859-S. 253 Of. Rule 77. See Rr. 71, 85 and 86.] 

Objects and Reasons. See Under Rule 77. 

PROVINCIAL AMENDMENT 

Oudh 

(1) To sub-rule (2) add the following : 

“The Court shall not dispense with the requirements of this rule in a ease in which there is an applica- 
tion for rateable distribution of assets.** 


O. 21, R. 83 {contdJ) 

8. Mortgage decrees — Sub-rule (3). — [1] Rule 83 
does not apply to a sale of property directed to be sold in 
execution of a decree for sale in enforcement of a mort- 
gao^e on such property. (Vol 8) 1921 Lab 384 (385) •i' 
(Vol 11) 1924 Mad 234 (235) (DB) * (1896) 6 Mad L. 
Jour 187. (188). 

9. Appeal and Revision. — [1] No appeal lies against 
an order passed under this rule. (1928) 109 Ind Oas 
624 (525) (Lah) * (Vol 24) 1937 Pesh 64 (64). 

ORDER 21, RULE 84. 

Synopsis. 

1. ''Declared to be the purchaser." 

2- Acceptance by Court, if necessary for 

completion of sale. 

3- Deposit, Payment of. 

4. Non-payment of deposit — Effect of. 

5. Re-sale. 

6. Sub-rule (2). 

7. Interest. 

8. Appeal. 

1. “ Declared to be the purchaser." — [1] 

Officer conducting sale can declare highest bidder to be 
purchaser. (Vol 26) 1939 Nag 269 (271) : ILR (1941) 
Nag 485 (DB). 

[2] Stranger cannot become purchaser by deposit or 
even by consent of real bidder. (Vol 5) 1918 Oudh 439 
(440) : 21 Oudh Oas 212. 

[3] So long as the bid is not accepted bv competent 
authority, sale is not complete, (Vol 15) 1928 Nag 111 
(112) * (Vol 17) 1930 Lah 41 (42). 

[4] Bidders at a court sale can withdraw -their bids 
before the property is knocked down to them. (1891) 14 
Mad 235 (236). 

[But compare (Vol 15) 1928 Lah 249 (249).] 

[5] Where a higher bid is made all preceding 
lower bids are impliedly refused. (Vol 7) 1920 Mad 
911 (915, 916) : 42 Mad 776 (DB). 

[6] Person declared purchaser has sufficient interest 
m property. (Vol 6) 1919 Mad 1014 (1024) : 41 Mad 

2- Acceptance by Court, if necessary for 
completion of sale.— [1] There is difference of 
opinion on the question whether acceptance by Court 
is necessary for eompletiv-n of sale*. 

[a] Sale of property in auction held by Court does 
not become complete be foie its aoeeptanoe by Court, 


(Vol 18) 1931 Cal 533 (584) : 58 Cal 788 (DB) *5 (Vol 
22) 1935 All 204 (205) (DB). (Bidder applying before 
acceptance of Court for not enforcing sale on ground 
that he has bid under misapprehension — Court may 
allow application and order return of deposit * (Vol 
16) 1929 Lah 673 (676) (Purchaser has not to deposit 
one-fourth of purchase-money unless bid has been 
finally accepted by Court.) (Vol 16) 1929 Rang 12 
(13) : 6 Rang 609. (Auction-purchaser whose bid is 
accepted by fall of hammer can withdraw offer before 
acceptance by Court without liability of paying deficit 
on resale.) 

[b] It is only when the presiding officer closes the 
bidding and formally accepts the bid and declares the 
purchaser, that the sale is complete. Mere closing of 
the bid does not complete the sale. (Vol 10) 1923 Pat 
625 (527) : 2 Pat 548 (DB) ^1^ (Vol 23) 1936 Lah 555 
(567) (Sale is complete when property is knocked down 
to highest bidder— It is not open to Court to offer 
property to person offering higher amount.) (Vol 20) 
1933 Nag 123 (124) : 29 Nag LR 52 (Sale not held at 
head- quarters — Sale complete as soon as property is 
knocked down to highest bidder.) * (Vol 16) 1929 Rang 
311 (312) : 7 Rang 425 (DB) (Officer conducting sale is 
to declare highest bidder as purchaser ) 

[See also (Vol 19) 1932 Lah 625* (526).] 

[c] The Court has a quasi revisienal jurisdiction in 
the matter, (Vol 2) 1915 Cal 815 (816)* (Vol 19) 
1932 Rang 17 (18) : 9 Rang 608. (It will make a dif- 
ference if there is a rule of practice that officer conduct- 
ing sale shall not be entitled to accept bid.) 

[d] Sale becomes complete when officer conducting 
sale accepted bid and deposit of 25 per cent was mad — 
30 days prescribed by R. 92 are therefore to be counted 
from date of deposit. (Vol 6) 1919 Lah 309 (310), 

[2] In a Collector’s sale, the acceptance of the bid by 
the Collector is necessary for the completion of the sale, 
(’38) 1938 Nag L Jour 10 (12). 

3. Deposit, Payment of. — [1] Failure of officer 
conducting sale to wait for payment of deposit is not 
material irregularity. (Vol 26) 1939 Nag 269 (272) : 
ILR (1941) Nag 485 (DB). 

4. Non-payment of deposit — Effect of. — [1] 
An officer conducting a Court sale has no inherent 
power to extend the time for depositing the 25 per cent 
of the purohase-monev, which is to be deposited imme- 
diately. (Vol 2) 1916 Oudh 140 (141). 

[2] Failure to deposit 25 per cent of purchase-money 
immediately is only irregularity which does not affect 
validity of sale unless substantial injury is caused 
to judgment- debtor. (Vol 20) 1933 Oudh 346 (346) ; 

147 A. M, 
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Time for payment in 85. Tlie full amount of puroliass-monsy payable shall be paid by the 
full of purchase-money, p^irohaser into Court before the Court closes on the fifteenth day from the 
sale of the property : 

Provided that, in calculating the amount to be so paid into Couch, the pucohaser shall have 
the advantage of any set-ofi to which he may be entitled under rule 72. 

[1882-S. 307 ; 1877-S. 307 ; 1859-S. 254. See rule 84.] 


0. 21, R. 84 (contd.) 

8 Luck 731 (DB) ^ (1922) 67 Ind Cas 427 (429) (Lah). 
(Vol 2S) 1938 Pesh 36 (37) (DB) ^ (Vol 11) 1924 Rang 
81 (82) (DB). (Delay to make deposit does not invali- 
date sale). 

[See also (1891) 14 Mad 227 (228) (DB). (Com- 
mencement of sale prior to the expiry of the thirtieth 
day, or any delay in making the deposit required by 

S. 306 of the Code of 1882 or the adjournment of the 
sale from time to time without sufficient ground is a 
mere irregularity.)] 

[But see (Vol 2) 1915 Oudh 140 (141) (FaUure to 
deposit immediately annuls the sale.)] 

[3] If the deposit under 0. 21, R. 84, is not paid at 
all, the sale is null and void. (1911) 15 Cal WN 350 
(352) (DB). 

5 . Re-Sale.— [1] On an order that the property be 
resold forthwith under 0. 21, B. 84 the original pur- 
chaser would be liable under 0. 21, R. 71 for the defi- 
ciency on the resale. (Vol 15) 1928 Lah 249 (249) ^ 
(Vol 9) 1922 All 200 (201, 202) : 44 All 266 (FB) (The 
case should be held to overrule 5 All 316 and 30 All 
278). 

[2] Defaulting purchaser is not liable under R, 71 
for deficiency on resale, if the resale is not held forth- 
with. (Vol 16) 1929 Lah 744 (745) ^ (Vol 24) 1937 
Lah 924 (926) (Delay of 2 years) ^ (Vol 3) 1916 Lah 
445 (446) (Six months intervening between default of 
auction-purchaser and final sale — Defaulting pur- 
chaser was not liable for loss. (Vol 12) 1925 Oudh 
397 (398) : 28 Oudh Cas 327 (Where the resale is held 
some months afterwards, the defaulting purchaser will 
not be liable especially in a case where he has been 
prejudiced by the delay. 

[3] “Forthwith*’ means “as expeditiously as circum- 
stances permit”, The officer conducting the sale can 
hold the resale on the same day as the default in pay- 
ment of deposit, if circumstances permit it to do so. (Vol 
26) 1939 Nag 269 (272, 273); ILE (1941) Nag 485 (DB). 

[4] Execution sale — Failure of purchaser to deposit — 
Resale — Fresh proclamation not necessary, (Vol 3) 
1916 Lah 445 (446). 

[5] Auction sale held on 1st September and closed 
at 5 p.m. — Next two days being holidays, fresh procla- 
mation issued on 4th September and sale held on 5th 
November, which resulted in deficiency — It was in auc- 
tion bidder’s interest that there should be fresh procla- 
mation and so sale should be said to have been held 
“forthwith.*’ (Vol 17) 1930 Mad 761 (762) ; 53 Mad 900 
(FB). 

[See also (Vol 24) 1937 All 556 (557, 558) (Decree- 
holder auction purchaser’s default in paying 25 per 
cent of purchase money — Property re-sold six 
months after sale, and on issue of fresh proclamation — 
Second sale held was re-sale within meaning of 0. 21, 
R. 84.] 

6, Sub-rule (2). — [1] Deposit of 25 per cent is es- 
sential — If purchaser he decree-holder, it must be dis- 
pensed with by order of Court — Else sale is not com- 
plete. (Vol 21) 1934 Pesh 25 (27). 


[2] Cl (2) R, 84 must be construed consistently 
with R. 72 (2) and R 85 proviso. (Vol 22) 1935 Mad 
893 (894): 59 Mad 342. 

[3] Court can dispense with deposit of purchase- 
money subject to the provisions of R. 72 — Court allow- 
ing subsequent decree-holder purchaser to set ofi whole 
purchase-money against his debt knowing that there 
was another decree-holder entitled to rateable distribu- 
tion — Sale should be sei aside owing to material ir- 
regularity. (Vol 24) 1937 Pat 50 (52, 53). 

[4] Payment of the 25 per cent deposit may be ex- 
pressly or impliedly dispensed with. (Vol 16) 1929 Lah 
492 (493). 

[See also (Vol 18) 1931 Lah 78 (78) (Absence of 
an express order under R. 84 (2) exempting the 
decree-holder from the deposit of the requisite 25 per 
cent of the amount of the purchase-money does not 
make the sale incomplete.)] 

[6] In N.-W.F. P., no permission is necessary for the 
decree-holder to bid at an auction in view of 0. 21, 
R. 72, as applicable to that Province. It cannot be 
inferred, however, from this that the Court has under 
R. 84 (2) impliedly dispensed with the requirement of 
that rule requiring deposit of 25 per cent of the accepted 
bid. (1936) 165 lod Cas 554 (565) (Pesh). 

[6] An order dispensing with the deposit of 25 per 
cent may be made after the auction. But if auctiou- 
purchaser delays in applying under sub-rule (2), the 
deposit should not be dispensed with. (Vol 22) 1935 
Pesh 123 (12?, 124). 

[7] R. 84 should be read with R. 72 — Decree-holder’s 
application for set-off pending — One-fourth purchase- 
money not deposited by decree-holder at sale — Sale is 
not nullity. (Vol 21) 1934 Pat 329 (330) (DB). 

7. Interest. — [l] Decree-holder not being bound to 
withdraw deposit till confirmation of sile is entitled to 
interest up to confirmation (Vol 1) 1914 Cal 210 (211, 
212). 

8. Appeal. — [1] No appeal lies from order of resale 
under O. 21, R. 84 — Even if decree-holder is auction- 
purchaser, that does not bring case under S. 47. (Vol 26) 
1939 Lah 210 (210, 211) (DB) ^ (Vol 26} 1939 Lah 46 
Reversed). 

ORDER 21, RULE 85. 

Synopsis. 

1. Applicability of the Rule. 

2. “On the fifteenth day from the sale.” 

3. Where court or office is closed on the fifteenth 

day. 

4. Proviso. 

5. Extension of time for payment Material' 

Irregularity. 

1 . Applicability of the Rule— [1] Where, on an 
execution sale being confirmed in appeal, the auction- 
purchaser who had withdrawn his money on the sale 
being set aside by the lower court, is ordered to repay 
it, the time limit of 15 days provided by 0. 21 B. 85 
will not apply, (Vol 6) 1918 672 (672, 673) 
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PROVINCIAL AMENDMENTS 

Madras 

Between the words “purchase-money payable” and “shall be paid,” aid the words “and the amount required 
for the general stamp for the certificate under B. 94.’ * 

Nagpur 

The following Explanation shall be added : 

^'Explanatioyi . — When an amount is tendered on any day after 1 P.M. but paid into Court on the 
next working day between 11 A.M. and 1 P.M. the payment shall be deemed to have been made on the day on 
which the tender is made.” [29-6-194S] 

Bombay 

The following shall be added as Eule 85 A : 

”R. 85A. In cases where execution has been transferred to the Collector, for the purposes of Rr. 84 and 
85, the purchaser shall be deemed to be entitled to a set-ofi under Rule 72 if he produces a certificate to that effect 
from the Court executing the decree.” ‘ [27-11-1936.] 

86. In default of payment within the period mentioned in the last preceding rule, the depo- 
Procedure in default sit may, if the Court thinks fit, after defraying the expenses of the sale, be 
of payment. forfeited to the Government, and the property shall be re-sold, and the 

defaulting purchaser shall forfeit all claim to the property or to any part of the sum for which it 
may subsequently be sold. 

[1882-S. 308 ; 1877-S. 308 ; 1859-S. 254. See Rr. 71, 84 and 15. C/. R. 77.] 


O. 21, R. 85 (co7itd,) 

See (’38) 1938 Nag L Jour 207 (209) (DB). (0. 21 
B. 85, has no apphcation to a case where the purcha- 
ser has duly deposited the price but had withdrawn it 
on the sale being — set aside).] 

2. “On the fifteenth day from the sale." — [1] 
Payment into Government Treasury is equivalent zo 
payment into court for the purpose of 0. 21 R. 85 (1884) 
7 Mad 211 (212) (DB). 

[2] A party who chooses to send money by post 
office should send it in such time as to reach the court 
in time. A payment in pOet office cannot be treated as 
payment in Court, as post office is not an agent of the 
Court. (1893) 22 Bom 415 (416) (DB). 

[3] Purchaser bringing money on last day unable 
to deposit it owing to delay in passing challans in spite 
of his diligence — Held purchaser had sufficiently com- 
plied with B. 85. (Yol 19) 1932 Pat 342 (343) •J* (Yol 
21) 1934 All 817 (817) (DB). {Bona fide tender amounts 
to payment.) 

[4J The purchaser can send the money to the court 
within time, if he is unable to attend in person. (1902) 
25 Mad 535 (537). 

3. Where court or office is closed on the 
fifteenth day.— [1] If the court and the office are 
closed on the fifteenth day from the sale on account of 
holiday, the purchaser can deposit the balance of pur- 
chase-money on the next re-opening day. (1903) 13 Slad 
L Jour 271 (272) (DB)>i‘ (1896) 20 Bom 745 (746) (Days 
on which the office is open, and the purchase-money 
could have been paid, are office days) ^ (Yol 16) 1929 
Nag 305 (310). 

4. P-ioviso, — [1] Where decree-holder is given per- 
mission to bid at the sale and set off the amount 
towards his decree, then if the amount of the bid 
minus the poundage is less than the decree amount 
the whole of the amount must be deemed to have been 
reached co insta^iti the sale is made and there is 
no necessity for the purchaser t:) pay into court any 
amount. (Yol 18) 1931 Mad 103 (104). 

[2] If the amount of the bid is greater than the 
decree amount, the decree-holder may be execused from 
depositing the twenty -five per cent on the date of sale, 
but will have to deposit the balance within fifteen days 
from the sale. (Yol 18) 1931 Mad 103 (105). 

[3] When the decree-holder auction-purchaser who 
has obtained permission to set aside deposits, the differ- 


ence between the amount for which he purchased the 
property and the amount due to him under the decree 
within 15 days from the date of the sale the provi- 
sions of 0. 21 R. 85 are complied with. It is not neces- 
sary to deposit within that period the amount that 
may be payable rateably to other decree -holders. fVol 
30) 1943 Mad 318 (319, 320). 

[4] Decree-holder permitted to bid to certain condi- 
tions — Conditions not fulfilled — Court can refuse to 
confirm sale. (Yol 9) 1922 Pat 511 (514) : 1 Pat 
235. 

[5] Claim by decree-holder auction-purchaser to set 
off decretal amount against - purchase-money allowed — 
Pailure to pay excess amount of one pie is ground for 
setting aside sale. (Yol 33) 1946 Pat 270 (271) 
(DB). 

5. Extension of time for payment— Material 
irregularity — [1] The -court* has no jurisdiction to 
extend time when default is made in depositing balance 
of the purchase-money within 15 days as required by 
0. 21, R. 85. (Yol 22) 1935 All 243 (244) : 57 All 658 
(DB) (Yol 19) 1932 Cal 126 (130) : 59 Cal 1X7 (DB). 

[2] Time can be extended for payment of the 
balance of the purchase-money with the consent of all 
the parties concerned. (Yol 14) 1927 Lah 337 (338) 
((Yol 10) 1923 Mad 48 Poll). 

[3] Deposit by auction-purchaser — Time for deposit 
cannot be extended — If however extended and sale oer- 
lifleate issued, sale will not become nullity, there may be 
only an irregularity. (Yol 10) 1923 Mad 48 (49; (DB) 

(Yol 11) 1924 Rang 81 (82). 

[4] Auction-purchaser -tendering three-fourths of 
purchase-money within time — Court extending time in 
view of pending objections to sale— In such case provi- 
sions of R. 85 are directory and not absolutely manda- 
tory— Court hold to have acted properly in refusing to 
set aside sale. (Yol 18) 1931 Lah 15(16) © (Yol 19) 
1932 Cal 126 (130) : 59 Oal 117 (DB). 

ORDER 21, RULE 86. 

Synopsis. 

1. Scope of the Rule. 

2. Forfeiture of deposit. 

3. Deficiency in re-sale. 

4. Forfeiture of claim to property. 

5. Appeal. 
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Objects and Reasons. 

“The Committee have altered the rule in order to prevent its being obligatory on the Court to forfeit the 
deposit in every case. The rule as it stands at present has caused hardship m certain circuinst inees, vide the case 
of Sambasiva Ayyar v, Vydinada Sami (I.L.E. 25 Mad 535).” — S.O.R. 

87 . Every re-sale of immovable property, in default of payment of the purchase-money 
Notification on within the period allowed for such payment, shall be made after the issue of a 

re-sale. fresh proclamation in the manner and for the period hereinbefore prescribed for 

the sale. 

[1882-S. 309 ; 1877-S. 309 ; 1859-S. 255. See Rr. 66 to 68 and 86.] 

PROVINCIAL AMENDMENT 

Madras 

J^or the words “of the purchase-money*’ substitute the words “of the amounts mentioned in Rule 85.” 

[28-10-1936.] 

88 . Where the property sold is a share of undivided immovable property and two or more 
Bid of co-sharer to persons, of whom one is a co-sharer, respectively bid the same sum for such 

have preference, property or for any lot, the bid shall be deemed to be the bid of the co-sharer. 


1882-S. 310 ; 1877-S. 310 ; 1861-S. 14. C/. R. 77 


0. 21, R. 86 (contd.) 

1. Scope of the Rule.-[l] Rule 86 of 0. 21 
lays a duty upon the Court to lesell the propeity if the 
purchase-money has not been deposited within the 
period prescribed by the preceding R. 85, The per- 
formance of this duty is quite iriespective of any appli- 
cation being made by any paity to the proceeding. 
(Vol 30) 1943 All 282 (283) : ILR (1943) All 580 ^ 
(Vol 19) 1932 All 392 (393) (DB) ^ (Vol 25) 1938 Lah 
198 (199) : ILR (1938) Lah 97 (DB) ^ (Vol 26) 1939 
Mad 57 (58) (DB) * (Vol 6) 1919 Pat 369 (370, 371) 
(DB). 

[2] The, disorefon under 0. 21, R. 86 is confined to 
the forfeiture and not to the re-sale of the property. 
(Vol 22) 1935 All 243 (244) : 57 All 658 (DB) ^ (Vol 
13) 1926 All 509 held as overruled) ^ (Vol 26) 1939 
Mad 57 (58). 

[3] Decree-holder who has attached property purchas- 
ing property in auction sale held in execution of decree by 
another deoreer-h older — Purchaser allowed by Gomt to 
deposit sale price after deducting his decree amount — 
Application to set aside sale by judgment-debtor. 
Amount allowed to be set-off deposited by purchaser — 
Sale cannot be set aide as no substantial injury has 
been caused to judgment-debtor. (Vol 20) 1933 Rang 
104 (105) (DB). 

[4] An application for re-sale may be made at any 
lime within three years under Article 181 of the 
Limitation Act and need not be made within what may 
be considered a “reasonable time” after the sale. (Vol 
27) 1940 Mad 566 (568) (DB). 

[5] R. 86 does not apply where High Court has 
made rules in exercise of Original civil jurisdiction — 
Calcutta High Court, Original Side Rules, Chap. 27 
<Vol 17) 1930 Cal 324 (324, 325) : 57 Cal 106. 

2. Forfeiture of deposit.— [1] Under Rule 86, 
the Court has got a discretion to forfeit the deposit or 
not. (Vol 8) 1921 Nag 120 (121) ; 17 Nag LR 15 (Forfei- 
ture should not be ordered unless there has been laxity 
causing waste of Court’s time) -^i^tlOlO) 32 All 380 (383) 
(Purchaser did not pay balance of purchase-money on 
notice of judgment-debtor’s application to set aside 
sale — Sale set aside— Deposit not forfeited). 

[2] Where there is no question of re sale, as where 
after the default by the purchaser, the judgment-debtor 
pays off the decree amount, it is not a proper ease for 
prdexmg foifeiture. (Vol 21) 1984 Oudh 429 (429). 


( 3 )] 


[3] Only initial deposit of twenty-five per cent can 
be forfeifed. (Vol 25) 1938 Mad 905 (905) ^ (Vol 24) 
1937 Smd 311 (312) (DB). 

3. Deficiency in re-sale. — [1] Purchaser making 

default m paying balance — Decree-holder purchasing at 
re-sale and applying for attachment of the deposit by 
first purchaser owing to deficiency at re-sale — Applica- 
tion is proper. (Vol 12) 1925 P 0 61 (63) (1881) 7 

Cal 337 (339) (DB.) 

4. Forfeiture of claim to property. — [1] On the 
failure of the auction-purchaser to deposit the full 
amount of the purchase-money payable by him on 
15th day from the date of the sale, the sale at which 
the auction-purchaser purchased the property is 
automatically cancelled and he can have no interest in 
the property which was the subject of the sale, (Vol 30) 
1943 All 282 (283) : ILR (1943) All 580 ^ (Vol 28) 
1941 Cal 85 (87). 

5. Appeal. — [1] An order setting aside a sale in 
execution of a decree, because of the default of the 
auction-purchaser in depositing the purchase-money is 
not appealable. (Vol 7) 1920 All 253 (253). 

ORDER 21, RULE 87--Note 1. 

[1] Under this rule a fresh notification is not pre- 
scribed in the case of every re-sale, but only when 
the re-sale is in default of payment of purchase-money 
within the time allowed. Fresh notification is not 
necessary when the purchaser fails to deposit 25 per 
cent of purchase-money under 0. 21 R. 84 (1889) 12 
Mad 454 (469) (DB) (Vol 24) 1937 All 556 (558, 
659). 

ORDER 21, RULE 88 
Synopsis. 

1. Scope and object of the Rule. 

2. “ Bid the same sum ”• 

3. Duty of the officer conducting the sale, 

4. Suit for pre-emption. 

5. Appeal and revision. 

1. Scope and object of the Rule — [1] Objects 
E. 88 IS to enable co-sharers in undivided property to 
keep out strangers if they so desire. (Vol 27) 1940 Nag 
337 (339) : ILR (1941) Nag 150 ^ (Vol 1) 1914 All 
426 (427). 

[2] Auction sale of share of undivided immoveable 
property-Co-sharer’s simultaneous bid — ^Righb of pro- 
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89. (1) Where immovable property has been sold in eseoution of a decree , any person, 

Application to set aside either owning such property or holding an interest therein by virtue of a 
sale on deposit. title acquired before such sale, may apply to have the sale set aside on his 

depositing in Court— 

ia) for payment to the purchaser, a sum equal to five par cent of the purchase-money, and 

(6) for payment to the decree-holder, the amount specified in the proclamation of sale as 
that for the recovery of which the sale was ordered, less any amount which may, since 
the date of such proclamation of sale, have been received by the decree-holder. 

(2) Where a person applies under rule 90 to set aside the sale of his immovable property, 

he shall not, unless he withdraws his application, be entitled to make or prosecute an 
application under this rule, 

(3) Nothing in this rule shall relieve the judgment-debiior from any liability he may be 
under in respect of costs and interest not covered by the proclamation of sale. 

[1882-S. 310A.] 


O. 21, R. 88 (contd.) 

emption asserted— Bequirements of E. 88 are complied 
with. (Vol 3) 1916 Oudh 123 (124). 

[3] Eule is not applicable to sales held in execu- 
tion of a decree of Eevenue Court. (’77) 1 All 277 
(279) (DB). 

[4] Property sold purporting to be entire property 
but actually only share in undivided property — Court 
shall accept bid of co-sharer in place of that of last 
bidder. (Yol 27) 1940 Nag 337 (338, 339) ; ILR (1941) 
Nag 150. C* What is sold ” in E. 88 must necessarily 
mean wbat is sold lawfully, and in the eye of the law.) 

2. "Bid the same sum" — [1] This rule contem- 
plates a distinct bid by the co-sharer in the ordinary 
manner of offering bids. Mere tender of the amount 
equal to the last highest bid does not satisfy the require- 
ments of the Eule. (1881) 3 AU 827 (828) (DB) * (1878 
—80) 2 All 850 (851) (DB). 

3. Duty of the officer conducting the sale. 

[1] Question whether entire property or share of un- 
divided property is being sold is not to be decided by 
sale amin. (Vol 27) 1940 Nag 337 (339) : ILE (1941) 
Nag 150. 

[2] Sale-officer appointed to conduct sale has no 

jurisdiction to determine claims under 0. 21, E. 88 

Civil Court has jurisdiction to go behind order of sale 
officer. (Vol 20) 1933 Oudh 401 (402, 403) : 9 Luck 
77 (DB). 

[3] When the full amount of the purchase-money has 
been duly paid by a claimant, the sale is not defeasible 
by the failure of the bidder to complete the deposit of 
the purchase money, (1874) 6 N.-W.P. HCR. 273 
(276) (DB). 

4. Suit for pre-emption — [1] Confirmation of 
sale under B. 88 — Suit to set aside sale is barred by R. 
92 (3). (Vol 10) 1923 All 186 (187) : 45 All 203 (FB). 

[But see (1875) 7 N.W.P. HOE 97 (98) (DB).] 

[2] Suit for declaratbn that the claimant has no 
right to pre-empt will lie. (1875-77) AU 272 (273) 
(DB). ^ 

5. Appeal and revision — [1] Sale of undivided 
share— Confirmation in favour of co-sharer— No appeal 
lies. (1881) 3 AU 674 (675) (DB). 

[2] Court proceeding on wrong view of scope and 
object of 0. 21 R. 88 — Interference in revision is neces- 
sary. (Vol 27) 1940 Nag 337 (340) : ILR (1941; Nag 


ORDER 21, RULE 89. 

Synopsis. 

1. Scope and object of the rule. 

2 . Applicability of this rule to sales under 

mortgage decrees. 

3. Sales under decrees on award. 

4. Sales by leceiver. 

5. Applicability of Order 9 to proceedings 

under this rule. 

6. Immovable property. 

7. Court, Meaning of. 

8. Who may apply under this rule. 

9. "By virtue of a title acquired before such 

sale." 

10. ''Any person owning such property or 

holding an interest therein " 

11. Transferee before court-sale. 

12. Transferee after court-sale. 

13. Other persons interested, 

14. Deposit in Court. 

15. Deposit and application. 

16. Failure to deposit full amount. 

17. Mistake in calculating the amount to be 

deposited. 

18. Conditional deposit. 

19. A sum equal to five per cent. 

20. Less any amount received. 

21. "For payment to the decree-holder." 

22. Sub-rule (2). 

23. Limitation. 

24. Appeal. 

25. Revision. 

26. Deposit— Suit for refund and contribu- 

tion. 

27. Local amendments. 

1. Scope and object of the rule— [1] This rule 
gives the judgment-debtor a last chance of getting the 
sale set aside before confirmation upon the’' terms of 
satisfying the decretal debt and of paying compensa- 
tion to the auction-purchaser for the loss of bargain 
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Objects and Reasons. 

“Words have been added, so as to make it clear that a purchaser acquiring a title before the sale in 
execution can claim the benefit of tbe rule. In other respects the Committee consider it advisable to adhere to 
the wording of the section, [i.e. S. 310 A of the 1882 Code]. The proposal that the sale should be set aside on pay- 
ment of the purchase-money instead of the amount specified in the proclamation is, in their opinion, fraught with 
danger ; it would be obviously useless unless subsequent protection were given to the property, and such protec- 
tion might lead to collusion, which would be most prejudicial to the decree-holder.’* — S.O.R. 


Allahabad 


PROVINCIAL AMENDMENTS 


In sub-rule (1) of this rule, for the words “any person .... before such sale,” read the words “the judg- 
ment-debtor, or any person deriving title through the judgment-debtor, or any person holding an interest in the 
property.” 

Calcutta 

In sub-rule (1), cancel the words “either owning such property or holding an interest therein by virtue of a 
title acquired before such a sale”, and substitute the words “whose interest is afiected by such sale (provided that 
such interest has not been volu-itarily acquired by him after such sale).” 

Lahore 

In sub-rule (1), of this rule, for the words “any person .... acquired before such sale”, substitute the words 
“any person claiming any interest in the property sold at the time of the sale or at the time of making the appli- 
cation under this rule or acting for or in the interest of such a person.” [7-4-1932.] 


0. 21, R. 89 (contd,) 

(Vol 30) 1943 PC 29 (31) : 70 Ind App 1 : ILE (1943) 
Ear (PC) 19 : 18 Luck 130 (PC)'3& (’99) 26 Cal 449 (452) 
(PB). (Per referring order of Maclean, C. J.) 

[2] The rule must be strictly complied with before a 
sale is set aside. (Vol 28) 1941 Cal 159 (162) : ILB 
(1941) 1 Cal 147 ^ (Vol 27) 1940 Sind 181 (182) : ILE 
(1940) Ear 360 (DB). 

[3] Equitable prin« iples cannot override the provi- 
sions of this rule. (Vol 31) 1944 Bom 283 (235). 

[4] The object of the rule is to prevent sale of im- 
movable properties for inadequate prices at court sales. 
(Vol 3) 1916 Bom 67 (68) ; 40 Bom 657 (DB) ^ (Vol 
6) 1919 All 72 (74) : 42 All 7 (DB). 

[5] The object of sub-rule (1) is to enable the person 
intending to apply under tbe rule to know the exact 
amount he has to deposit. (Vol 30) 1943 Bom 336 (337). 

[6] This rule is not exhaustive and therefore sale 
under a mortgage decree can be set aside under 0. 34, 
E. 5, though previous application under this rule was 
rejected. (’4^ ILE (1943) 1 Cal 324 (333) ^ (Vol 16) 
1928 Nag 265 (272) : 24 Nag.LE 127 (PB), 

[7] Where no application is made within the time 

limited, accompanied by the required deposit, the court 
must confirm the sale, even though decree-holder admits 
satisfaction. (Vol 9) 1922 Nag 248 : 18 Nag LE 184 

overruled. (Vol 18) 1931 PC 33 (35, 36) : 58 Ind App 
50 : 27 Nag LE 95 (PC). (Approving 13 Cal L Jour 
635 and overruling (Vol 9) 1922 Nag 248 : 18 Nag LE 
134), 

[8] Where this rule is complied, the sale must be set 
aside. (Vol 30) 1943 Bom 336 (337.) 

[9] The rule does not prevent setting aside a sale 
under the inherent powers of court in a ease where the 
decree is otherwise adjusted, pursuant to an agreement 
with auction-purchaser by the decree-holder. (Vol 3) 
1916 Cal 64 (65, 66) (DB) ^ (Vol 20) 1933 Mad 753 
(764, 755) : (Vol 12) 1925 Oudh 128 (129) : (Vol 15) 
1928 Pat 40 (43) (DB). 

[*Also see S. 151 Note 2]. 

[10] Decree for restitution of conjugal rights — Sale 
under 0.,21, E. 32 to compensate decree-holder for 
failure of judgment-debtor to satisfy decree — The rule 
does not apply. (Vol 20) 1933 Cal 96 (97). 


[11] Once the proper amount has been deposited in 
time by the person entitled to make the application, the 
court must set aside the sale. (Vol 30) 1943 

Bom 336 (338)5-(Vol 24) 1937 Pat 113 (115) : 16 Pat 
202 (FB). (Obiter) : (Vol 22) 1935 Mad 842 ^847) : 58 
Mad 972 (FB). 


2. Applicability of this rule to sales under 
mortgage decrees. — [1] Under the old Code, there was 
a conflict ot opinion as to whether the corresponding 
S. 310-A applies to sales under mortgage decrees. Now 
after amendment, the rule applies to sales in execution 
of mortgage decrees also. (Vol 8) 1921 Cal 169 (170) : 
48 Cal 69 (DB). 

[2] This rule applies to sales in execution of mort- 
gage decrees passed on the original side of High Court 
(Vol 30) 1943 Bom 336 (338) : ^ (Vol 28) 1941 Cal 
159 (162) : ILE (1941) 1 Cal 147 © (’37) ILE (1937) 
2 Cal 606 (608). 

[But see (Vol 4) 1917 Cal 51 (52) (Dissented from 
in (Vol 8) 1921 Cal 169 ; 48 Cal 69. 


[3] In a case of sale under mortgage decree, where 
the provisions of O. 34, R. 5 and this rule lead to con- 
flicting results, the former will prevail over the latter. 
(’43) ILE (1943) 1 Cal 324 (331.) 

3. Sales under decrees on award [1] Decree 

passed in terms of award directing sale of immovable 
property— Rule applies to the sale held in pursuance 
thereof. (Vol 10) 1923 Cal 582 (583, 584) (DB). 

4. Sales by receiver.— [1] A sale by the Official 
Receiver is not governed by this rule. (Vol 15) 1928 
Rang 60 (61) ; 5 Rang 768 (DB) (Not governed by 
Order 21). 


[2] Sale by the Official Referee for realizing the 
assets of partnership — Rule does not apply, (Vol 81 
1921 Mad 484 (486, 487) (DB). ^ ^ 

6. Applicability of Order 9 to proceedings 
undei this rule.— •[!] Provisions of 0. 9 do not apply 
to an application to set aside sale under this rule. 
(Vol 13) 1926 Bom 377 (377, 378) : 60 Bom 457 (DB)/^* 


[2] A ^ second application to set aside the sale after 
the dismissal for default of the first application is one 
for review. (’12) 22 Mad L. Jour 148 (149) (DB). 

6. Immovable property.— [1] A simple mort- 
gage bond is not immovable property within the 
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Madras 

In sub-rule (1), for the words ‘‘any person, either owning .... before such sale,” substitute the words “the 
jndgment-debtor, or any person deriving title from the judgment-debtor, or any pecsoi holding an interest in the 
property,** 

At the end of sub-rule (1), insert the following proviso : 

“Provided that where the immovable property sold is liable to discharge a portion of the decree-debt, 
the payment under clause (b) of this sub-rule need not exceed such amount as under the decree the owner of the 
property sold is liable to pay.” [13-10-1936.] 

Nagpur 

In sub-rule (1), for the wo’-ds “any person either owning such property or holding an interest therein by 
virtue of a title acquired before such sale,” substitute the words “any person claiming any interest in the pro- 
perty sold at the time of the sale or at the time of the petition, or achng for, or in the interest of, such person.’* 

[29-6-194:3] 

N.-W.F.P. 

In sub-rule (1), for the words “either owning .... before such sale,” substitute the following words : 

“either claiming any interest in such property at the time of sale or at the time of application, or acting 
for or in the interest of such person.” 

Oudh 

In sub-rule (1), for the words “any person .... before sich sale,” re%d the wjrds, “the judgment-debtor, or 
any person deriving title through the judgment-debtor, or any person bolding an interest in the property.’* 

Patna 

In sub-rule (1), for the words “any person, either owning , . . . before such sale,” substitute the words “the 
judgment-debtor or any person deriving title through the judgment-debtor, or any person holding an interest in 
the property at the date of the application under this rule.” 


O. 21, R. 89 (contd,) 

meaning of this rule. (Vol 11) 1924 All 796 (798) ; 46 
All 1917 (DB). 

[2] A decree for sale in enforcement of a mortgage 
is not immovable property within the meaning of this 
rule, (’ll) 8 All L Jour 1327 (1328). 

[3] The interest of a mortgagee in a usufructuary 
mortgage is immovable property. (Vol 17) 1930 All 
110 (111) : 52 All 282 (DB) * (Vol 9) 1922 Oudh 
146 (147) : 25 Oudh Gas 78. 

[4] Judgment-debtor owner of house and land on 
which it stood — Superstructure alone sold in execution — 
Held that superstructure was immovable property and an 
application would lie to set aside the sale. (1900) 3 
Oudh Gas 236 (237). 

7. Court, Meaning of.— [1] “Court” means a Civil 
Court only and therefore a deposits made in a revenue 
court to which decree is transferred for execution is not 
valid. (Vol 14) 1927 All 754 (754) (DB) *3& (Vol 5) 1918 
All 192 (193) : 40 All 425 (DB). 

[See however (Vol 16) 1929 Bom 189 (190) (DB). 
Under the rule making powers, the Bombay High Court 
has framed R. 91-A which provides for depositing 
money with the Collector to whom the decree has been 
sent for execution. (Vol 25) 1938 Bom 209 (209) 
(Do.) 

[2] Deposit made in Collector’s office — Money trans- 
ferred to the Civil Court account and intimation sent 
within 30 days of sale — Deposit is good and valid. (Vol 
18) 1931 All 303 (304). 

8. Who may apply under this rule.— [1] Any 
question arising as to the right of a person applying 
under the rule should be decided by the Court. (’96) 
23 Cal 393 (396) (DB) ^ (Vol 10) 1923 Pat 353 (353). 

[2] The rule allows even persons , who are not parties 
to the suit, to apply to have ti sale set aside. (Vol 6) 
1919 Pat 50i (501, 502) : 4 Pat L Jour 340 (DB) © 
(Vol 6) 1919 Cal 468 (469) (DB) : (’13) 17 Cal WN 476 
(477). (Vol 8) 1921 Mad 167 (169, 161, 163) : 44 Mad 
654 (BB). 


9. “By virtue of a title acquired before such 
sale" — [l] The words “by virtue of title acquired 
before such sale” apply to the words “owning such 
property” as well as to the words ‘ holding an interest 
therein.” (Vol 8) .1921 Mad 157 (160, 161, 163, 164) : 
44 Mad 554 (FB) ^ (Vol 13) 1926 Nag 10 (13, 14) ; 21 
Nag LR 102. 

10. Any person owning such property or 
holding an interest therein. — [1] Judgment-debtor 
who has not sold the property as also a purchaser 
from a mortgagor-judgment-debtor and bound by 
the decree can apply under this rule, (’98) 21 Mad 416 
(417) (DB) >5< (Vol 10) 1923 Pat 490 (491) : 2 Pat 716 
(DB) : (Vol 2) 1915 Sind 9 (10) : 9 Sind LR 86 (DB). 

[2] Interim receiver appointed after sale of insol- 
vent’s property is not an owner by virtue of a title 
acquired before such sale and therefore cannot apply 
under this rule, (Vol 13; 1926 Mad 357 (357.) 

[3] An interim receiver expressly authorised by 
court can apply and the application will be deemed to 
be made on behalf of the owner of the property. (Vol 
24) 1937 Mad 589 (590.) 

[4] A mortgagee of the property sold in execution 
is competent to apply. (’02) 29 Cal 1 (4, 10, 14, 24) 
(FB). (Overruling 5 Cal WN 63) * (’ll; 33 All 481 
(482) (DB) (’98) 21 Mad 416 (417) iP (’ll) 1911 Pun 
WR No. 178 page 465 (466) (Vol 12) 1926 Oudh 
429 (431); 28 Oudh Cas 221 (DB) ^ (Vol 23) 1956 
Oudh 128 (129) : 11 Luck 708 (DB). 

[5] The word ‘property’ means tangible property 
and does not mean merely the right, title and interest 
of the judgment-debtor alone. (Vol 15) 1928 Mad 1191 
ai92j ; 51 Mad 770 (DB) ® (Vol 23) 1936 Oudh 128 
(129) ; 1 1 Luck 708 (DB). 

[6] A mortgagee or lesseee whose Interest are not 
affected by the sale is also entitled to apply. (Vol 15) 
1928 Mad 1191 (1192) : 51 Mad 770 (DB) ^ (Vol 10) 

.1923 All 127(127, 128) * (Vol 2) 1916 All 76 (77, 78) 

(Vol 7) 1920 Mad 290 (291) (DB) * (Vol 23) 1936 
Oudh 128 (129) : 11 Luck 708 (DB), 
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[7] Purchaser of property from the judgment debtor 
or any other person claiming by paramount title can 
apply under the rule. (Vol 10) 1923 Mad 487 (488, 
489) (DB) © (Vol 14) 1927 Mad 327 (328). 

[But see (’ll) 15 Cal L Jour 83 (86) (Vol 10) 
1923 Mad 659 (660) ] 

[8] In the Punjab and North-West Frontier Province 
by reason of rule made by High Court, the interest in 
property need not be shown to have existed before sale; 
it is enough if there was an interest at the time of mak- 
ing the application. (Vol 22) 1935 Lab 51 (52) (Vol 
23) 1936 Lah 561 (562) © (Vol 21) 1934 Pesh 25 (26), 

11. Transferee before court-sale. — [1] Trans- 
feree of immovable property from judgment- debtor after 
attachment but before the court-sale, is the owner 
of the property and can apply to set aside the sale. 
(’06) 30 Bom 575 (577) (DB) * (Vol 3) 1916 Bom 57 
(57) ; 40 Bom 557 (DB) * (Vol 4) 1917 Cal 281 (283) 
(DB) * (’ll) 1911 Pun W.B. No. 178 page 465 (466) 
* (Vol 14) 1927 Mad 445 (446) (DB) ( (Vol 10) 1923 
Mad 659 Dissented from.) * (Vol 19) 1932 Nag 21 
(22) : 27 Nag LR 309. ^ (Vol 13) 1926 Nag 10 : 21 Nag 
LB 102, Distinguished. ^ (’05) 8 Oudh Gas 189 (190). 

[See however (Vol 10) 1923 Mad 659 (660).] 

[2] By applying under this rule, the transferee of 
property under attachment does not seek to enforce 
any right to the detriment of the auction-purcbaser- 
who is the person having the claim under the attach- 
ment. (Vol 28) 1941 Pat 204 (204). 

[3] A person to whom the judgment debtor has con- 
tracted, before the auction sale, to sell the property, can 
apply for setting aside the sale. (Vol 28) 1941 Pat 204 
(204li. 

12. Transferee after court-sale — [1] Transferee 
from judgment-debtor before confirmation of execution 
sale is not a person interested in the property by rea- 
son of a title acquired before such sale and cannot 
apply under this rule. (Vol 27) 1940 Sind 181 (184) : 
ILB (1940) Kar 260 (DB) ^ (Vol 9) 1922 Cal 271 (273): 
49 Cal 454 ^ (.Vol 18) 1926 All 204 (209, 210, 211); 
48 All 188 (FB). Overruling 34 All 186) * (Vol 8) 
1921 Mad 157 (160, 161 163) : 44 Mad 554 (FB). (The 
following cases are, in view of this decision, no longer 
law — 24 Mad L Jour 205 ; (Vol 7) 1920 Mad 410 ; 
30 Mad 507; (Voll) 1914 Mad 46 ; 38 Mad 775; 30 
Mad 214.) * (Vol 7) 1920 Mad 322 (324) (FB). (Mort- 
gee) ^ (Vol 6) 1919 Pat 465 (466) (DB). * (Vol 9) 1922 
Lah 802 (302) * (Vol 25) 1938 Sind 177 (179) * (Vol 
24) 1937 Oudh 108 (109, 110). 

[2] The judgment-debtor mortgaging property before 
confirmation of sale would still be the owner of the 
equity of redemption and will be entitled to apply. 
(Vol 12) 1925 Oudh 349 (350). 

[3] Even where the transfer is by way of an 
absolute sale, a judgment-debtor can apply under this 
rule. (Vol 27) 1940 Sind 181 (184) : ILR (1940) Kar 
360 (DB) ^ (Vol 13) 1926 All 204 (208, 210, 211) : 48 
All 188 (FB). (Overruling 34 All 186). * (Vol 3) 1916 
Bom 57 (57) : 40 Bom 657 (DB) ^ (Vol 8) 1921 Mad 
157 (160, 161, 163): 44 Mad 654 ^FB) ^ (Vol 6) 1919 
Pat 501 (602) : 4 Pat L Jour 340 (DB) * (Vol 6) 1919 
Pat 465 (466) (DB)^* (Vol 25) 1938 Sind 177 (179, 
180). 

[But see (’ll) 14 Oudh Cas 83 (35).] 

[4] Execution of mortgage after court-sale — Mort- 
gagor— judgment-debtor and mortgagee each deposit- 
ing a portion of the moneiy — The two applications may 


be treated as one by the judgment-debtor, though 
mortgagee by himself cannot apply. (Vol 14) 1927 All 
561 (562) : 49 All 839 (DB). 

13. Other persons interested — [1] The follow- 
ing persons are also entitled to apply under this rule ; 

[a] A beneficial owner in cases where the property 
has been sold in execution of a decree against Ms 
henamidar, ('08) 8 Cal L Jour 305 (307, 308) (DB). 

[b] A henamidar transferee from the judgment- 
debtor. (’02) 29 Cal 1 (6, 15) (FB). 

[ci] A co-sharer in the property sold. (’08) 30 All 
192 (196) (DB) * (*97) 1 Cal WN 114 (118) (DB). 

[But see (’ll) 38 Cal 1 (11) (DB). (Per Das, J.) 

[d] Where the share of a member of a joint 
Hindu family is sold, the other members having an 
interest in the properties. (Vol 15) 1928 Mad 399 (400); 
51 Mad 246. 

[e] Where property is sold in execution of a decree 
against a Hindu widow, the reversioner to the estate 
though he has no interest de 'proesenti, (Vol 29) 1942 
Cal 167 (170) (DB) * (Vol 1) 1914 Cal 338 (340) ^ 
(Vol 6) 1919 Pat 127 (127) ; 4 Pat L Jour (360) (DB). 

[f] An under-raiyat. (’07) 11 Cal WN 742 (743) 
(DB) * (Vol 6) 1916 Cal 468 (468) (DB). 

[But see (’02) 29 Cal 459 (461) (DB). (Dissented 
from in 11 Cal W N 742).] 

[g] A durmokararidar. (’05) 32 Cal 107 (110) (DB). 

[h] Purchaser of a portion of holding sold under a 
decree for arrears of rent. (’04) 8 Cal WN 232 (283) 
(DB) ^ (’04) 8 Cal WN 56 (57) (DB). (’10) 5 Ind Gas 
561 (562) (DB) (Cal). 

[i] Purchaser of portion of non-transferable holding, 
sold under a decree for arrears of rent. (Vol 14) 1927 
Cal 817 (818) : 65 Cal 108 (DB) * (’08) 7 Cal L Jour 
282 (284) (DB). 

[But see (Vol 2) 1915 Cal 356 (357) fDB) ^ (Vol 11) 
1924 Pat 513 (515) * (Vol 2) 1915 Cal 590 (590) (DB). 

[j] A trespasser who has entered into possession 
before court-sale, though his title is not completed by 
prescription. (Vol 11) 1924 Mad 723 (726) (DB). 

[2] The following persons are not entitled to apply 
under this rule : 

[a] The holder of a money decree who has attached 
the property sold. (Vol 2) 1915 All 160 (160) tiE* (Vol 
18) 1931 Bom 277 (278) : 65 Bom 239 © (’02) 6 Cal 
WN 67 (58) (DB). 

[b] A person having no title to the property or any 
interest therein and not in possession thereof, is not 
entitled to apply. (Vol 30) 1943 Mad 709 (709, 710) 
(DB) * (Vol 4) 1917 Pat 159 (160) : 2 Pat L Jour 
676 (DB) * (Vol 13) 1926 Nag 10 (13, 14) : 21 Nag 
LB 102 * (’06) 28 AU 84 (85, 86) (DB). 

[c] A person in whose favour there is merely an 
agreement to sell property. (’99) 23 Bom 181 (184) 
(DB). (Vol 10) 1923 Mad 659 -(660). 

[d] Person who holds decree for specific performance 
of contract of sale against a tenant of the property but 
who has not executed it. (Vol 23) 1936 Pat 119 (121). 

- 14. Deposit in Court — [1] Deposit is intended 
not merely for the benefit of the auction-purchaser and 
the decree-holder but also to maintain the solemnity of 
court sales. (Vol 31) 1944 Bom 233 (234). 

[2] A deposit must be in cas% and not by Govern- 
ment promissory notes or cheque. (’87) 14 Cal 321 
(323) (DB) * (Vol 2) 1915 Low Bur 97 (97), 
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[3] A tender by a person who is neither an attorney 
nor a Takil nor a muJctear for the applicant is invalid. 
(Vol 18) 1931 All 449 (450): (’12) 9 All Jo” (U) 
* (Vol 4) 1917 Mad 739 (740) (DB) (Vol 24) 1937 
Oadh 108 (110). 


[4] Lodgment schedule properly 
payment may be made by any person. (Vol 11) 1324 
Mad 483 (483) (DB). 

[6] Judgment-debtor can pay money through even 
an agent without a power of attorney. (Vol 32) 1945 
Mad 188 (189) : ILB (1945) Mad 566. 

[6] A deposit is not a condition nrecedent to the 
entBTtciinm&nt of the application but is so to setting 
aside of the sale. (V ol 23) 1936 Pat 119 (120), 


15. Deposit and application. — [1] An applica- 
tion for setting aside a sale is necessary. (Vol 12) 1925 
Mad 639 (640) ^ (Vol 4) 1917 Mad 662 (662) (DB). 

[2] The sale cannot be set aside on mere deposit 
without an application made in time, (’ll) 9 Ind Oas 
33 (33) (All) ^ (’12) 9 All L Jour 12 (14) ^ (Vol 6) 
1919 Bom 130 (131) ; 43 Bom 735 (DB) ^ (Vol 12) 
1925 Mad 639 (640) (Vol 9) 1922 Mad 83 (83) ^ 
(Vol 12) 1925 Oudh 411 (412) ^ (Vol 27) 1940 Pat 87 
(88) : 18 Pat 210 (DB). 

[But see (’05) 7 Bom LR 263 (264) (D3).] 

[3] A mere lodgment schedule cannot be treated as 
an application. (Vol 13) 1926 Mad 620 (621) ^ (Vol 9) 
1922 Mad 83 (83). 

[4] A challan which sets out the purpose for which 
payment is made is enough to set aside a sale. (*98) 
25 Oal 216 (218, 222) (DB) ^ (Vol 26) 1939 Cal 153 
(164). 

[5] An api3licalion for permission to deposit in court 

the decree-amount and a sum equal to five per cent of 
the purcha'se-money is an application to set aside the 
sale, even in the absence of an express prayer to set 
aside the sale. (Vol 20) 1933 Lab 210 (210, 211) 
S* (Vol 15) 1928 Nag m (111) © (Vol 26) 1939 All 

241 (241) : ILR (1939) All 403 (DB). (Following 63 
Ind Oas 140 (All).) 

[6] An application for challan or an application with 
a memo of deposit and its receipt can he amended by 
the inclusion of a prayer for setting aside a sale 
although the application for amendment is made 
beyond the period of limitation for an application to set 
aside the sale. (Vol 24) 1937 Mad 342 (343). 

[7] The application may be oral or loritfen (*12) 9 All 
L Jour 12 (14) ^ (’21) 63 Ind Cas 140 (141) (All) ^ 
(Vol 1) 1914 Mad 209 (209) (Not neoes'iary to be 
signed by applicant or his pleader.) ^ (Vol 4) 1917 
Mad 662 (662) (DB) (Vol 12) 1925 Oudh 411 
(412), 

[8] It will not be rendered invalid by the absence of 
a formal prayer for setting aside the sale. (Vol 4) 1917 
Mad 225 (225, 226) (Vol 10) 1923 Pat 159 (161). 

[9] Nature of interest of applicant not disclosed — 
Application should not be rejected but furnishing of 
further particulars should be directed, (Vol 12) 1925 
Nag 3-7 (18). 

[10] The rule does not require tender also in addi- 
tion to the application and deposit. (Vol 26) 1939 All 
241 (241) : ILR (1939) All 403 (DB). 

16. Failure to deposit full amount.— [1] A sale 
will not be set aside unless the enhre amount is 


deposited within 30 days from the date of the sale, 
(’ll) 21 Mad L Jour 631 (635) ^ (Vol 12) 1925 Nag 
30 (30) ^ (Vol 11) 1924 Nag 216 (218) S»(Vol 15) 1923 
Rang 2S6 (2S6) : 6 Bang 490 (DB) ^ (’99) 23 Bom 
531 (535) (DB) ^ (’38) 1938 Mad W N 15 (16) (DB). 

[2] A •part payment coupled with an undertaking to 
pay the balance cannot be considered as a valid 
deposit. (Vol 9) 1922 Bom 193 (194) : 46 Bom 171 
(DB). 

[S'] The failure to pay an additional amount to 
cover the poundage fee will not prevent the Court from 
entertaining the application. (Vol 18) 1931 All 766 (757); 
53 All 959 (DB) ^ (’97) 20 Mad 158 (159) (DB) 4* (Vol 
26) 1938 Cal 523 (523) (DB). 

[4] Evefi on the consent of a decree-holder a sale 
cannot be set aside on the part payment of the amount 
specified on proclamation. (Vol 16j 1929 Bom;215 (217) 
(DB). 

[5] Benefit given under the rule cannot be waived. 
(Vol 31) 1944 Bom 233 (234). 

[6] Deposit of full amount in the proclamation does 
not become invalid on it being found subsequently 
that the proclamation was incorrectly drawn up in not 
mentioning the full amount for whicli sale was made, 
(Vol 10) 1923 All 315 (317) (DB) 4 (Vol 22) 1935 Lab 
423 (425) (DB). 

[But see (Vol 21) 1934 Lab 790 (791)]. 

[7] A Court cannot refuse to set aside a sale 
merely because costs and. interests not covered by the 
proclamation are not also deposited within time, (Vol 
17) 1930 Oudh 9 (10). 

[8] Decree against father and son directing father's 
interest to be sold first — Son’s interest also sold for 
balance — Son need not deposit the whole of decree 
amount to apply to set aside sale in respect of his in- 
terest. (Vol 20) 1933 Mad 54 (55) (DB). 

17. Mistake in calculating the amount to be 
deposited — [1] Deficiency in deposit due to the wrong 
calculation by a prescribed officer acting in accordance 
with the rules and made good by the party though 
beyond thirty days as soon as it was pointed out will 
not afiect the party. (Vol 17) 1930 Cal 302 (304) (DB) 
4 (Vol 21) 1934 Pat 246 (246) 4 (Vol 20) 1933 Pat 515 
(516, 517) 4 (Vol 17) 1930 Cal 249 (250) (DB) 4 
(’98) 1 Oudh Cas 193 (196). 

[2] DnleFS the mistake is that of a prescribed officer 
acting accoidmg to rules the party will not he saved everx 
though he was misled by an officer of the Court. 
Otherwise no relief can be given to a party even though 
he is misled by an officer of the Court; (’99) 26 Cal 
449 (458, 459, 460) (FB) 4 (Vol 3) 1916 Pat 290 (292):^ 
1 Pat L Jour 459 (DB), 

[3] Mistake in calculating interest due to decree-hol- 
der and consequently lesser amount deposited— Deficit 
made good but beyond period of limitation — Meld the 
rule was not complied with. (Vol 31) 1944 Bom 233 
(234, 235). 

[4] Trifling mistakes in making the deposit should 
be overlooked. (Vol 24) 1937 Pat 409 (410). (Deficit 
of four annas in deposit in favour of auction-purchaser 
in challan of deposit-) 

18. Conditional deposit. — [l] Deposit must be 
unconditional. (Vol 27) 1940 Sind 181 (18§) : ILB 
(1940) Kar 360 (DB) 4 (Vol 8) 1921 Bom 169'TrH, 
172) : 45 Bom 1094 (DB) 4 (Vol 16) 1928 Pat 19a 
(194) : 7 Pat 30 (DB) 4 (Vol 25) 1938 Sind 177 (182) 
4(Vol 22) 1936 Mad 842 (844, 847) : 68 Mad 972 (FB). 

148 A. M ; 
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[2] Where applicant said that if sale is not set aside 
money may be returned to him, it is not a conditional 
deposit. (Vol 14) 1927 All 561 (562) : 49 All 839 
(DB). 

[3] If the applicant prevents money from being avai- 
lable to the decree-holder forthwith and uncondition- 
ally, the deposit is bad. (Yoll9) 1932 Cal 216 (217, 
218)/ (DB). 

[4] The court has no power to order that the 
decree-holder should draw out the money only on his 
executing a security bond. (Vol 17) 1930 Mad 921 (923, 
924) : 63 Mad 943. 

[5] If, as soon as an objection to the conditional 
deposit is taken, the applicant withdraws his condition, 
the deposit is not invalid. (’12) 15 Cal L Jour 83 (85) * 
(Vol 10) 1923 Pat 418 (420) : 2 Pat 534 (DB) (Vol 
10) 1923 Pat 159 (160, 161). 

[6] Subsequent condition cannot invalidate the 
deposit which was originally good. (’04) 8 Cal WN 355 
(356) (DB). 

19. A sum equal to five per cent. — [1] A sale 
cannot be set aside unless the hve per cent of the pur- 
chase-money is al->o deposited. (Vol 28) 1941 Cal 159 
(162):ILR (1941) 1 Cal 147 ^ (Vol 21) 1934 Pesh 
25 (26) ^ (Vol 11) 1924 Nag 216 (218). 

[2] The five per cent is a solatium to the purchaser 
for the loss of a good bargain. (Vol 26) 1939 Pat 392 
(396) : 18 Pat 404 (DB) ’J' (’99) 26 Cal 449 (462) (FB). 

[3] A decree-holder-pui chaser is as much entitled to 
that solatium as an outside purchaser. (Vol 28) 1941 
Oudh 505 (606) {obiter) ^ (’95) 1^96 All W N 140 
(140) (DB) ’i' (Vol 20) 1933 AH 292 (293) : 65 All 200 
(DB) * (’99) 26 Gal 449 (462, 458, 460) (FB) ^ (’99 
22 Mad 286 (288) (DB).; 

[4] A mere deposit of the five per cent without the 
decree amount is not a valid deposit. (Vol 20) 1933 Mad 
598 (606) : 56 Mad 808. 

(Note. — This case is overruled in (Vol 28) 1941 Mad 
161 : ILR (1941) Mad 488 (FB) on another point). 

[5] One of two joint decree-holders with permission 
to bid for himself alone is entitled to the whole five 
per cent on the sale being set aside, (Vol 14) 1927 Pat 
288 (289) : 6 Pat 386 (DB). 

[6] The rule does not provide for any compensation 
to the decree-holder. (Vol 27] 1940 Pat 191 (191), 

20. Less any amount received. — [1] Amount 
deductable under clause (b) of sub-rule (1) need not 
have been received by the decrpe-holder before the sale. 
(’35) 39 Cal WN 829 (831) (DB) ^ (’37) ILR (1937) 2 
Cal 606 (609, 610). 

[2] The deductable amount need not have been paid 
to him through the Court. (’37) ILR (1987) 2 Cal 606 
(609, 610J. 

[3] Amount adjusted in part or in full subsequent to 
the sale proclamation need not be deposited to have 
the sale set aside. (Vol 27) 1940 Mad 427 (480, 431) : 
ILR (1940) Mad 699 (FB) ^ (Vol 20) 1933 All 510 
(511) : 65 All 697 ^ (Vol 21) 1934 Nag 21 (23, 26) : 
31 Nag LR 67. ^ (’03) 6 Oudh Gas 68 (71) * (’37) 
ILR (1937) 2 Cal 606 (610) ^ (Vol 25) 1938 Cal 252 
(253). 

[4] Sale proceeds paid into Court is not money 
received by decree-holder and cannot be deducted from 
the amount to be deposited. (Vol 27) 1940 Pat 612 
(612) * (Vol 10) 1923 Bom 299 (299, 30Q) (DB) 


^ (’99) 23 Bom 723 (725) (DB) (’97) 1 Cal WN 703 
(704, 705) (DB) ^ (Vol 3) 1916 Mad 1028 (1029) (DB) 

^ (Vol 17) 1980 Pat 318 (319) : 9 Pat 810 (DB) ^ (Vol 
25) 1938 Nag 54 (55) : ILR (1938) Nag 456. 

[But see (Vol 17) 1980 All 843 (844, 845) : 53 All 
162]. 

[5] Judgment-debtor privately selling property to 
auction-purchaser and applying that the purchase- 
money deposited by purchaser should be treated as 
deposit under this rule and sale set aside— Purchaser 
consenting to this course — Still this cannot be done as 
the purchase-money in Court cannot be dealt with by 
the purchaser till the sale is set aside. (Vol 24) 1937 
Mad 270 (271, 272) : ILR (1937) Mad 828. 

[6] Property sold in lots— Deposit in respect of one 
lot only made — Sale cannot be set aside even though 
decree-holder has no objection. (Vol 31) 1944 Mad 565 
(566). 

[7] A judgment-debtor is not entitled to take advan- 
tage of any deposit made independently by his co- 
judgment-debtor. (Vol 9) 1922 Mad 54 (54) ^ (Vol 3) 
1916 Mad 717 (718) : 39 Mad 429 (DB). 

[But see (Vol 1) 1914 Mad 8 (8, 9)]. 

[8] Money deposited by the judgment-debtor in Court 
and available to the decree-holder without any obstacle 
of law amounts to receipt by the decree-holder, (Vol 20) 
1983 All 292 (298) : 55 All 200 (DB). 

[See also (Vol 27) 1940 Sind 181 (185) : ILR (1940) 
Ear 360 (DB . (Vol 20) 1933 All 292 : 65 All 200 
followed)]. 

[But see (Vol 20) 1933 Mad 263 (264) (DB)]. 

[See hovi/ever (Vol 25) 1938 Sind 177 (181)]. 

[9] Sale proclamation specifying entire amount con- 
taining direction to sell certain items for part of the 
amount due — Deposit of that amount with five per 
cent IS valid to set aside the sale in respect of those 
Items. (Vol 13) 1926 Mad 765 (766, 767) (DB). 

21. “ For payment to the decree-holder.’’ — 

[1] The word “ deciee-holder ” does not include other 
decree-holders who may be entitled to claim rateable 
distribution, and an applicant need not deposit amounts 
due to them also. (’13) 37 Bom 387 (392) ; (DB) ^ 
(Vol 20) 1988 Lab 226 (226): 14 Lah 55 * (’07) 31 
Bom 207 (217) (DB) ^ (’96) 1 Cal WN 195 (196) (DB) 
^ (’12) 23 Mad L Jour 585 (587). 

[2] Decree attached by two persons who are substitu- 
ted for the deciee-holder-defendant — Deposit to set 
aside tho sale brought about by only one of them — 
Both of them are entitled to the deposit. (’08) 12 Cal 
Wh 800 (802) (DB). 

[3] Same property attached in execution under 
several decrees — Sale under one of them set aside — 
Attachment in respect of others does not end. (’03) 13 
Mad L Jour 221 (221) (DB). 

[4] Sale under mortgage decree set aside— The 
mortgage lien is not revived— Decree-holder cannot 
resell it for any amount inadvertently left out in 
execution. (Vol 27) 1940 Pat 191 (191). 

[5] Sale under decree in favour of mortgagee — 
Decree passed subject to paying prior charge out oj sale 
proceeds — Sale set aside ai the instance of subsequent 
mortgagee — Decree-holder can- draw the entire amount 
without deduction for prior charge, (’98) 8 Mad L Jour 
135 (137) (DB). 

[6] Upon a sale being set aside under this rule, the 
decree-holder is not entitled to claim interest from the 
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date of sale till the date of deposit. (Vol 1) 1914 Low 
Bur 190 (190) (DB). 

22. Sub-rule (2). — [1] A person who intends to 
impeach a sale under R. 90 cannot obtain the benefit of 
this rule at the same time. (98) 8 Mad L Jour 56 
(58) (DB). 

[2] Where applications under both this ^rule and 
E. 90 are pending, the court must compel the applicant 
to elect between the two, (Vol 12) 1925 All 778 (779) : 
47 All 850 (DB). 

[But see (Vol 24) 1937 Nag 161 (162). (The Court 
cannot compel him to do so but he must himself with- 
draw the application under R 90)]. 

[3] The existence of an application under R 90 is no 
bar to the existence of an application under this rule 
and on the withdrawal of the former the latter can 
be proceeded with, (Vol 32) 1945 Cal 6 (12) : ILB 
(1943) 2 Cal 485 ^ (’96) 23 Cal 958 (960, 961) (DB) ^ 
(’98) 8 Mad L Jour 56 (58) (DB) ^ (’07) 10 Oudh Cas 
141 (144) (DB). 

[See also (Vol 25) 1938 Sind 177 (182)]. 

[4] A person whose application under R. 90 is 
dismissed is not disqualified from subsequently applying 
under this rule. (Vol 15) 1928 All 196 (197) * (Vol 5) 
1918 Oudh 8 (9) : 20 Oudh Cas 329. 

[5] An application made by a person under this rule 
is not barred by the pendency of an application under 
R. 90 by another pet son. (’08) 30 All 192 (196) (DB) * 
(*96) 23 Cal 682 (686) (DB). (This case is overruled in 
25 Cal 703 (FB) on another point.) 

[6] Where the appU'*ant under R. 89 is a person on 
whom the interest of the applicant under R. 90 has 
devolved, the pendency of the application under R 90 
will bar the one under this rule. (Vol 24) 1937 Nag 
161 (162). 

[7] Where the same person first applies under R. 90 
and then applies under R. 89 the latter application 
cannot be enterfa^ned till the previous one is pending. 
(Vol 24) 1937 Nag 161 (162). 

[8] Application under this rule first and then an 
application under R. 90— -Unless the latter is withdrawn 
the former application cannot be proceeded with. (Vol 
27) 1940 Sind 181 (182) : ILR (1940) Ear 360 (DB). 

[9] Application containing piayers both under E. 90 
and E. 89 — Prayer under R. 90 withdrawn — Applica- 
tion under R. 89 would be deemed to have been made 
on the date of ^^uch withdrawal. (Vol 27) 1940 Sind 181 
(183) ; ILR (1940) Ear 360 (DB). 

[10] Sub-rule (2) will not apply if the applicalion to 
set aside the sale does not come within the scope of R 90 
but comes with the scope of S. 47. (’09) 33 Bom 698 
(702) (DB). 

[11] An application 'containing grounds not covered 
by R. 90 may be combined with an application under 
this rule, (Vol 32j 1945 Cal 6 (11) : ILR (1943) 2 Cal 
485. 

[12] Irregularity in the conduct of or in publishing 
the sale cannot be taken as a plea in an application 
under this rule. (’01) 28 Cal 73 (76) (DB). 

[13] Application under this rule made and withdrawn 
or dismissed — Application under B 90 ]s not. barred, 
(Vol 12) 1925 All 778 (779) : 47 All 850 (DB) ^ (’13) 
17 Cal WN 476 (477, 488). 

23. Limitation. — [1] The deposit must be made 
Within 30 days of the date of the sale- (’ll) 13 Cal L 


Jour 467 (470) (Vol 4) 1917 Mad 176 (176,177) (DB)* 
(Vol 1C 1929 N’g 10 (11)^ (Vol 23) 1936 Pat 119 (120). 

[21 Tmup cannot be extended either under S. 148 or 
S. 5 of the J in.i . lion Act to make the deposit. (Vol 21) 
1934 Lab 875 (876) ^ (Vol 20) 1933 Rang 8 (9) * (Vol 
4) 1917 Cal 554 (555) (DB) * (Vol 4) 1917 Pat 344 
(344) : 2 Pat L. Jour 164 (DB) ^ (’12) 15 Cal L Jour 
89 (93) * (Vol 15) 1928 Rang 286 (286) : 6 Rang 
490 (DB). 

[3] The inheient powers under S. 151 cannot be 
invoked to extend time. (Vol 4) 1917 Mad 176 (177). 

[4] See AIR Commentaries on the Limitation Act 
2nd (1942) Edition Art 166. 

24. Appeal. — [1] Order setting aside a sale or 

refusing to set aside a sale under B. 92 is appealable 
as an order. (Vol 5) 1918 All 392 (194) : 40 All 425 
(DB) (Vol 4) 1917 Cal 554 (555>(DB) ^ (’11)13 
Cal L Jour 535 (542) (DB). (Sale set aside without 
notice to purchaser — He can appeal.) (’ll) 1911 
Pnn WR \o. 178 page 465 (466) (’12) 1912 Mad 

WN 756 (757) (DB) (Vol 24) 1937 Pat ll3 (116) : 
16 Pat 202 (FB). 

[2] An appeal will lie even in a case where the sale 
is in execution of a small cause decree, transferred to 
the original side for execution against immovable 
property. (Vol 7) 1920 Mad 290 (291). 

[3] Value for jurisdiction stated in the suit deter- 
mines the forum of appeal, (’ll) 1911 Pan WR No. 178 
page 465 (466). 

[4] No second appeal will lie from an order under 
this rule read with R. 92 (Vol 24) 1937 Rang 637 (538) 

(Vol 13) 1926 Mad 620 (621) ^ (Vol 31) 1924 Bom 
495 (497, 498) : 48 Bom 688 (DB) >Sf (Vol 7) 1920 
Bom 60 (60): 44 Bom 472 (DB) ^ (Vol 17) 1930 Cal 
249 (250) (DB) *1^ (’ll) 38 Cal 339 (340) (DB) ^ (Vol 
8) 1921 Lab 156 (157) •!« (Vol 6) 1919 Lah 309 (509) 
^ (’12) 8 Nag LR 177 (178) ^ (Vol 17) 1950 

Oudh 9 (9) ^ (Vol 12) 1925 Oudh 622 (623) : 29 

Oudh Cas 86 ^ (Vol 3) 1916 Pat 307 (308) * (Vol 16) 
1929 Rang 148 (148) : 7 Rang 37. 

[6] Where a stranger purchases the property no 
appeal lies from an order. (Vol 12) 1925 Pat 525 (526) ; 
4 Pat 718 (DB). 

[6] Order refusing to restore an application under 
this rule dismissed for default is not appealable. (’07) 
29 All 596 (597, 698). 

[7] An order confirming the sale is appealable. (Vol 
20) 1933 Lah 210 (210). 

[8] Order confirming sale under the inherent power 
of Coiut is not appealable. (Vol 24) 1937 Pat 113 
(116): 16 Pat 202 (FB). 

[9] On dispute between third party to decree deposit- 
ing money to set aside sale and the decree-holder, latter’s 
application to withdraw money refused — Order of 
refusal is not appealable. (Vol 22) 1935 Mad 842 (847): 
58 Mad 972 (FB). 

25. Revision — [1] Order rejecting an application 
eveh where the applicant has complied with the terms of 
the rule is revisable. (Vol 18) 1931 All 756 (757) : 53 
All 959 (DB)f(Vol 3 6) 3 929 All 693 (595, 596) : 51 All 
910 (DB) ^ (’97) 1 Cal WN 135 (136) (DB) © (Vol 10) 
1923 Pat 159 (162) ^ (Vol 17) 1930 Oudh 9 (9. 10) 
(1900) 3 Oudh Cas 236 (238). 

[2] Sale set aside even though applicant failed to 
comply with the terms of the rule— Order is open tp 
revision. (Vol 16) 1929 Nag 10 (11). 
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90. ®'(l) Where any immovable property has been sold in execution of a decree, the 
Applieltion to set aside decree-holder, or any person entitled to share in a rateable distribution of 
sale on ground of irregu- assets, or whose interests are affected by the sale may apply to the Court 
larity or fraud. gale on the ground of a material irregularity or fraud in 

publishing or conducting it ; 

Provided that no sale shall be set aside on the ground of irregularity or fraud unless upon 
the facts proved the Court is satisfied that the applicant has sustained substantial injury by reason 
of such irregularity or fraud. 

[1882-S. 311 ; 1877-S. 311 ; 1859-S. 256.] 


0.21, R. 89 (contd.) 

[3] In the following cases order made under this 
rule was held to be revisable: — 

[a] Insufficient deposit due to the Court Officer mis- 
leading applicant — Rejection of application on the 
ground of insufficiency of deposit. (Vol 17) 1930 Cal 
249 (250) (DB). 

[b] Dismissal for defect without asking for particu- 
lars. (Vol 12) 1925 Nag 17 (18, 19). 

[c] Order made without jurisdiction. (Vol 3) 1916 
Pat 290 (292) : 1 Pat L Jour 459 (DB). 

[d] Court declining to accept deposit from judgment- 
debtor. (Vol 6) 1919 Pat 465 (466) (DB). 

[e] Refusal to allow decree-holder to withdraw the 
deposit as it was made under protest. (Vol 22) 1935 Mad 
842 (847) : 58 Mad 972 (FB). 

[4] The following orders were held not open to 
revision: — 

[a] Dismissal of application on merits. (’41) 1941 All 
WB (HO) 227 (228). 

[b] Order though passed on an erroneous view of the 
law of limitation. (Vol 11) 1924 Pat 37 (38, 39) : 2 Pat 
800 (DB) © (Vol 4) 1917 Mad 662 (662). 

[c] Decision that ‘Court* means a Civil Court. (Vol 
14) 1927 All 754 (754). ^ (Vol 5) 1918 All 192 (193) : 
40 All 425. 

[d] Rejection on the ground that deposit was not 
made by a proper person. (Vol 18) 1931 All 449 (450 ) 

[e] Rejection of application made beyond time. 
(Vol 6) 1919 Bom 130 (131) : 43 Bom 735. 

[f] Order by Appellate Court setting aside sale on 
the ground that property -is not liable to attachment 
by reason of S. 60. (Vol 24) 1937 Rang 537 (538). 

[g] Order though based on an error of judgment on 
point of law, (Vol 24) 1937 Oudh 108 (111). 

[5] Where no appeal lies no revision lies. (’02) 5 
Oudh Cas 377 (379). 

26. Deposit— Suit for refund and contribution. — 

[1] A person depositing money to set aside a 
sale of his property to satisfy decree against another 
cannot sue the decree-holder for the recovery of the 
amount. (Vol 8) 1921 Bom 169 (170, 171, 172) : 45 
Bom 1094 (DB) © (Vol 20) 1933 Bom 239 (242) : 57 
Bom 601 (DB) © (’07) 12 Cal WN 151 (152, 153) (DB) 
© (*42) 1942 Pat WN 172 (172) © (Vol 15) 1928 Pat 
193 (194, 195) : 7 Pat 30 (DB) © (Vol 22) 1935 Mad 
842 (845) : 58 Mad 972 (FB) © (Vol 17) 1930 Mad 921 
(924). 

[See however (Vol 28) 1941 Mad 635 (636) (DB) © 
(Vol 18) 1931 Mad 763 (755, 757, 759) (DB) © (Vol 26) 
1938 Mad 493 (494, 495) (DB) (Reversing on Letters 
Patent Appeal, (Vol 22) 1935 Mad 961),] 

[2] ,Sale set aside on the deposit by judgment-debtor 
^-Execution found barred by limitation at the time of 


execution sale— Judgment-debtor is entitled to restitu- 
tion nnler S. 144. (Vol 30) 1943 All 267 (270) : ILR 
(1943) All 510 (DB) ( (Vol 29) 1942 All 14 reversed.) 

[3] Sale set aside under the sub-rule— -Decree- 
holder’s application to withdraw deposit — Decree liable 
to be scaled down according to the Madras Agricul- 
turists’ Relief Act effect of which on the particular 
decree amounted to satisfaction or discharge — Decree- 
holder held not entitled to withdraw the deposit. (Vol 
29) 1942 Mad 463 (454) © (Vol 32) 1945 Mad 620 
(521). 

[4] Payment under 0. 21, R. 89 to set aside court- 
sale — Subsequent reversal of decree on appeal or setting 
aside of decree in suit brought for the purpose— Cla’m 
for restitution by refund of amount paid is main- 
tainable. (Vol 27) 1940 Mad 725 (730). 

[5] One of several judgment-debtors or any other 
person entitled to do so, making the deposit — He can sue 
the others liable to pay under the decree for contribution 
or reimbursement, (’ll) 8 All L Jour 622 (624). (Olaim 
regarding the five per cent is not tenable) © (Vol 1) 1914 
All 330 (an, 332) : 36 All 272 (DB) © (Vol 1) 1914 
Cal 338 (340) (DB) © (Vol 18) 1931 Pat 394 (400, 402): 
10 Pat 628 (DB) © (’13) 17 Cal L Jour 179 (182) © 
(’10) 38 Oal 1 (7) (DB). (Cannot recover the five per 
cent) © (Vol 4) 1917 Bom 141 (145, 147) : 42 Bom 556 
(Do). 

[But see (Vol 16) 1928 Bang 278 (280) ; 6 Rang 
500)]. 

[6] Where the sale is set aside at the instance of a 
purchaser subsequent to the court-sale, the payment 
made by him is not lawful, even though he was allowed 
by the Coart to apply and, therefore, he cannot sue for 
compensation. (Vol 17) 1930 Mad 644 (646). 

27. Local Amendments. — [1] (Madras) See the 
following Cases: — 

[a] (Vol 30) 1943 Mad 684 (684). 

[b] (Vol 30) 1943 Mad 709 (709). 

[2] (Oudh) See (Vol 33) 1946 Oudh 45 (46) : 20 
Luck 525. 

[3] (Nagpur) See (Vol 24) 1937 Nag 161 (161). 

ORDER 21, RULE 90- 
Synopsis. 

1. Scope and applicability of the rule. 

2. Immovable property. 

3. Who may apply under the rule. 

4. Auction-purchaser. 

5. Persons entitled to rateable distribu- 

tion. 

6. ''Any person whose interests are affec- 

ted by the sale." 

7- Strangers. 
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[a] Note . — This figure (1) within round braokets occurs in the Government Edition of the Code. It is not 
clear what purpose it serves as there is only one clause (with a proviso) in the rule. Apparently it is an 
error. 

Objects and Reasons. 

“The Committee have struck out the provisions as to irregularity in attaching the property, as such irregula- 
rity obviously cannot afieet the price. They have introduced the words ‘rateable distribution ot assets’ to clear up 
a doubt which has been tbe subject of discussion in several cases. They have altered the language of the proviso 
in order to meet the doubts which have been raised as to tbe evidence upon which the Court can act ; Tasdduk 
Basul Khan Y, Ahamad Husain (ILB 21 Cal 66 (PC) ).’* — S.O.R. 

'^Bule 90. The words ‘or fraud’ have been added after the word ‘irregularity*. We think that the existing 

law as contained in S. 311 of the present Code is defective, the omission m tbe section to refer to fraud as a 
ground for setting aside a sale having led some Courts to hold that an order on an application setting up fraud as 
a ground for relief is, unlike an order made on an application made under S. 311, a decree and open to second 
appeal. This result, which often involves a considerable prolongation of these proceedings, is in our opinion 
undesirable. We think that applications for setting aside of sales should, so far as the procedure applicable to 
them is concerned, stand on the same footing whether they are based on tbe ground of irregularity or on tbe 
ground of fraud.” — S. 0. E. 


PROVINCIAL AMENDMENTS. 


Allahabad 

For the words “provided that no” read the words “Provided that — 

(a) no ... . or fraud 
and add the following proviso : 

“(b) no such application shall be entertained upon any ground which could have been tak«'n by the 
applicant on or before the date on which the sale proclamation was drawn up.” 


O. 21, R. 90 {contd.) 

8. Grounds on which a sale can be set 

aside. 

9. Material irregularity in publishing or 

conducting the sale. 

10- Omission to attach property and irre- 
gularity in attaching property before 
sale. 

11. Omission to issue notice- 

12. Irregularities in publishing the sale— 

Omission to publish or irregularity in 
publishing sale proclamation. 

13. Misdescription of property. 

14. Omission or mis-statement of the value 

of the property. 

15. Omission to state the revenue or rent 

payable on the land. 

16. Omission or mis-statement of the encum- 

brances over the property. 

17. Other mistakes in the sale proclama- 

tion. 

18. Omission to beat drum. 

19. Irregularities in conducting the sale— 

Sale within thirty days of the pro- 
clamation. 

20. Sale on a holiday. 

21. Omission to hold sale at stated time and 

place. 

22. Sale of property in one lot ti^ough 

advertised for sale in separate lots. 

23. Irregularities legarding the order of 

sale of lots. 

24. Other cases where the sale is not in 

terms of the proclamation. 

25. Irregularities in the grant of permission 

to bid. 

26. Sale after satisfaction of the decree. 


27. Sale after an order of stay of execu- 

tion. 

28. Sale after attachment under Rule 53. 

29. Omission to make the legal representa- 

tives of the deceased judgment-debtor 
or decree-holder parties to sale pro- 
ceedings. 

30. Non-representation of minor. 

31. Other instances of material irregula- 

rity. 

32. Fraud in publishing and conducting the 

sale. 

33. Combination among bidders. 

34. Substantial injury— Proviso. 

35 Applicant must have sustained subs- 
tantial injury by reason of such 
irregularity or fraud. 

36. Waiver of irregularity and estoppel. 

37. Bona fide purchaser for value without 

notice. 

38 Setting aside sale on grounds not taken 
in the application. 

39. Setting aside sale in part only, if and 

when permissible. 

40. Joinder of claims under Section 47. 

41. Applicability or Order 9 to applica- 

tions under this rule. 

42. Appeal. 

43. Revision. 

44. Local Amendments 

1. Scope and applicability of the rule.— [1] 

If any irregularity or teaud in publishing or conducting 
a Fale is a material one and bas caused substantial in- 
jury to any party, the sale will be set aside at the in-' 
stance of that party. (Vol 2) 1915 Mad 989 (993) : 38 
Mad 387 (DB). 
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Calcutta 

Add the following to sub-rule (1) : 

“or on the ground of failure to issue notice to him as required by Rule 22 of this Order.’* 

Cancel the proviso and, suistitute therefor the following : 

“Provided — 

(i) that no sale shall be set aside on the ground of such irregularity, fraud or failure unless upon the 
facts proved, the Court is satisfied that the applicant has sustained substantial injury by reason of 
such irregularity, fraud or failure, 

(ii) that no sale shall be set aside on the ground of any defect in the proclamation of sale at the instance 
of any person who after notice did not attend at the drawing up of the proclamation or of any 
person in whose presence the proclamation was drawn up unless objection was made by him at the 
tinje in respect of the defect relied upon. 

Lahore 

Add the following proviso : 

“Provided further that no such sale shall be set aside on any ground which the applicant could have 
put forward before the sale was conducted.” [7-4 1932.] 

Madras 

After the first paragraph and before the present proviso to the rule, insert the following ; 

“Provided that the Court may, after giving notice to the applicant, call upon him before admitting the 
application, either to furnish security to the satisfaction of the Court for an amount equal to^ that mentioned in 
the sale warrant or to that realized by the sale, whichever is less, or to deposit such amount in Court : 

Provided also that the security furnished or the deposit made as aforesaid, shall be liable to be proceeded 
against only to the extent of the deficit on a re-sale of the property already brought to sale.” 

In the present proviso after the word “Provided” insert the word “further.” [13 10-1936.] 


O. 21, R. 90 (contd.) 

[2] A litigant has no eommon law right to set aside 
a Court sale apart from the rules in the Code. (Vol 27) 
1940 Pat 264 (264) : 19 Pat 581 (FB). 

[3] ‘Sale’ means auction-sale and not its confirma- 
tion. (Vol 30) 1943 Mad 199 (202) ; ILR (1943) Mad 
577. 

[4] Even where the auction-purchaser is a stranger 
the sale will be set aside where there is material irregu- 
larity in publishing or conducting it. (’10) 11 Cal L 
Jour 489 (499) (DB). 

[5] There must be an application for the purpose 
of setting aside a sale. (Vol 17) 1930 All 656 (557) 
(DB). 

[6] An applioatiqn signed by a duly authorized 
pleader is enough. X^ol 13) 1926 Lah 514 (514). 

[7] Court cannot set aside the sale under its inherent 
powers. (Vol 17) 1930 Lah 789 (790) * (Vol 22) 1936 
Mad 459 (464) (LB) [Obiter.) * (Vol 25) 1938 Rang 433 
(435) (DB). 

[8] When an application to set aside sale is barred 
by limitation the Court cannot s?t it aside under its 
inherent powers. (Vol 2) 1915 Mad 392 (395) (DB). 

[9] The application need not be accompanied by a 
deposit as is necessary for an application under E. 89. 
(Vol 16) 1929 All 671 (672). 

[10] A sale cannot be set aside under this rule on an 
application made under Rule 89. (’01) 28 Cal 73 (76) 
(DB). 

[11] Application under R. 86 — Application cannot be 
set aside under this rule. 

[See (Vol 28} 1941 Pat 447 (449) (DB).] 

[12] The application must be beasd on an irregula- 
rity or fraud in publishing or conducting the sale (Vol 
13) 1926 Cal 829 (829, 830) (DB) * (Vol 21) 1934 Nag 
250 (251) © (Vol 12) 1925 Mad 325 (326). * (’96) 19 
Mad 219 (222, 227) (DB). 

[13] The following objections are outside the scope 
of the rule. 


[a] An objection that the sale is illegal and there- 
fore null and void. (Vol 11) 1924 All 698 (699) * (Vol 
24) 1937 All 407 (410). 

[b] An objection that the Court had no jurisdiction 
to execute the decree or sell the property. (Vol 29) 1942 
Pat 146 (147) (DB) © (’96) 18 All 141 (144, 145) ^DB) 

(’06) 28 All 273 (275) (DB). 

[But see : (Vol 31) 1944 Mad 145 (146)]. 

[o] An objection that the property is not legally sale- 
able. (Vol 29) 1942 Lah 153 (156) : ILR (1942) Lah 
659 (FB) ^ (’85) 7 All 641 (642, 645} (DB) K (Vol 7) 
1920 Pat 715 (715) (DB) (Vol 22) 1935 All 1016 
(1018) : 58 All 360 (DB) 'i' (Vol 25) 1938 Nag 558 (559): 
ILR (1941) Nag 381. 

[d] An objection that the decree is invalid. (Vol 13) 
1926 Cal 109 (110) (DB) * (1902) 29 Cal 395 (400) : 29 
Ind App 99 (PC). (Plea that decree was invalid on the 
ground of fraud in obtaining it. 

[e] An objection that the execution is barred by 
limitation. (’82) 6 Mad 237 (239) (DB) ^ (Vol 14) 1927 
Oudh 488 (489) (DB) 'fb (Vol 4) 1917 Pat 467 (467) : 2 
Pat L Jour 167 (DB). 

[f] Objection that no execution ought to have issued 
under the decree, (’ll) 10 Ind Cas 625 (625) (DB) 
(Cal). 

[14] The applicant must prove not only irregularity 

or fraud in the publishing or conducting of the sale 
but must also show that he has sustained substantial 
injury thereby. (Vol 30) 1943 Oudh 204 (207) (DB) ^ 
(Vol 11) 1924 Lah 592 (592) ^ (Vol 21) 1934 Pat 540 
(541) ,(DB) ^ (Vol 4) 1917 Lah 136 (137) (’ll) 9. 

Ind Cas 252 (253) (Mad) © ( 66) 3 Bom H 0 R A 6 
110 (112) (SB). 

[15] Summary disposal without investigation of an 
application under this rule is not permitted. (Vol 12) 
1925 Nag 289 (291) © (Vol 22) 1935 Mnd 842 (847) : 
68 Mad 972 iFBj. 

[16] Both the parties must be allowed to adduce 
evidence 'in respect of the several allegations made. (Vol 
19) 1932 Pat 326 (327J : 11 Pat 542 (DB) © (Vol 21) 
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Nagpur 

After the proviso to sub-rule (1), insert the following further proviso : 

“Provided also that no such application for setting aside the sale shall be entert lined upon any ground 
which could have been, but was not put forward by the applicant before the commencement of the sale.” 

[29-6-1943.] 


N.-W.F.P. 

Add the following further proviso to sub-rule (1) i 

“ Provided further that no such sale be set aside on any ground which the applicant could have put 
forward before the sale was conducted.” 


Oudh 


Add the following second proviso : 

“Provided also that no such application for setting aside the sale shall be entertained upon any ground 
which could have been, but was not put forward by the applicant bofore the commencement of the sale.’* 

Patna 

Substitute the following for the proviso to sub-rule (1) : 

“(i) Provided that no application to set aside a sale shall be admitted, 

(a) upon any ground which could have been, but was not put forwaid by the applicant before the sale 

was concluded, and 

(b) unless the applicant deposits such amount not exceeding 12 1/2 per cent of the sum realized by 
the sale or such other security as the Court may in its discretion fix, unless the Court, for reasons 
to be recorded, dispenses with the depcfSit. 

(ii) Provided further that no sale shall be set aside on the ground of irregularity or fraud unless upon 
the facts proved the Court is satisfied that the applicant has sustained substantial injury by reason 
of such irregularity of fraud.” [A.s amended on 20-3-1942.] 

Add the following as sub rule (2) : 

“(2) In case the application is unsuccessful the costs of the opposite party shall be a filrst charge upon 
the deposit referred to in pioviso (i) (b), if any.” 


O. 21, E. 90 (contd,) 

1934 Pat 540 (541) (DB) © (’ll) 9 Ind Gas 383 (384) 
(DB) (Cal). 

[17] A decision under this rule must be based on 
findings arrived at on legal evidence. (Vol 19) 1932 
Nag 14 (15) : 27 Nag L E 339 * (Vol 11) 1924 Mad 
217 (218, 221) : 46 Mad 736 (DB), 

[18] Parties can compromise the proceedings. (Vol 
5) 1918 All 867 (368) (DB) ^ (’09) 36 Cal 422 (429) 
(DB) * (Vol 16) 1929 Pat 400 (400) (DB) ^ (Vol 8) 
1921 Pat 107 (108) : 6 Pat L Jour 253 (DB) * (Vol 
16) 1929 Lah 886 (887). 

[19] Where the proceedings are compromised all the 
parties affected must be parties to the compromise. 

^ (Vol 12) 1925 Cal 779 (780) (DB), 

[20] The judgment-debtor and the decree-holder 
cannot, by a compromise between themselves, have the 
sale set aside behind the back of the auction- purchaser. 
(Vol 18) 1931 PC 33 (35, 36) : 58 Ind App 50 : 27 Nag 
LR 95 (PC). (Approving 10 Ind Cas 148). 

[21] An execution sale vitiated by irregularity or 
fraud should ordinarily be set aside in its entirety. 
(Vol 15) 1928 Cal 349 (351) (DB), 

f [22] When the sale is by separate lots ii need not 
be set aside in its entirety. (Vol 13) 1926 Cal 829 (829, 
830) (DB). 

[23] Sale by separate lots — Irregularity or fraud vitiat- 
ing sale of certain lots — Only sale of such lots will be set 
aside. (Vol 1) 1914 Cal 773 (774) (DB) * (’10) 9 Ind 
Gas 1100 (1100) (DB) (Mad) * (Vol 23) 1936 Mad 121 
(122) : 59 Mad 438 (DB). 

[24] The parties are restored to the position which 
they occupied immediately before the sale on its being 
set aside under this rule, (Vol 28) 1941 Cal 58 (60) : 
ILE (1940) 2 Cal 334 * (Vol 14) 1927 Cal 611 (512) 


[25] Purchaser put into possession— Judgment-debtor 
succeeding in the application can be restored to posses- 
sion. ( 06) 9 Oudh Gas 101 (103) (DB). 

[26] Judgment-debtor succeeding in the application 
can be compensated for loss of profit during the period 
of dispossession. (Vol 1) 1914 Cal 692 (693) (DB) * 
(Vol *17) 1930 Pat 280 (281, 282): 9 Pat 685 (DB). 

[27] The purchaser can recover from the judgment- 
debtor any money paid bo7ia fide to tave and preserve 
the property. (Vol 4) 1917 Cal 216 (217) (DB), 

[28] If there was no irregularity or fraud interest on 
the ' purchase-money deposited by the auction- 
purchaser can be allowed, (Vol 8) 1921 PC 27 (27) : 48 
Ind App 24 : 6 Pat L Jour 129 (PC), 

[29] Eule applies to sales in execution of mortgage 
decrees. (1900) 25 Mad 244 (258, 266, 270) (FB) * 
(1900) 4 Cal WN 474 (479, 480) (DB). 

[30] The rule is aho applicable to sales by receivers 
appointed by Court. ( 04) 6 Bom LE 1140 (1145). 

[31] The rule does not apply to the following sales, 

[a] Sales under Bengal Tenancy Act. (Vol 3) 1916 
Cal 719 (721) (DB). 

[b] Sales by Official Receiver under Provincial Insol- 
vency Act. (Vol 16) 1929 Lab 622 (623) «• (Vol 19) 
1932 Lah 320 (320) * (Vol 5) 1918 Mad 136 (136) 
(DB). 

[See however (Vol 14) 1927 Nag 262 (263)]. 

[c] Sales under Madras Estates Land Act. (Vol 28) 
1941 Mad 72 (72, 73) ® (Vol 7) 1920 Mad 292 (293) ; 
43 Mad 361 (DB). 

[d] Sale in auction and assignment by official liqui- 
dator with sanction of Court of a decree standing in the 
name of a company which bas been wound up compul- 
sorily. (Vol 25) 1938 Mad 176 (177) (DB). 

[32] Sale can be set aside even after confirmation. 
(’10) 11 Cal L Jour 489 (498) (DB) * ‘(Vol 4) 1917 
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O. 21, R. 90 (contd.) 

Pat 467 (467): 2 Pat L Jour 157 (DB) f (’09) 32 Mad 
242 (252) lCSB) 4* (’08) 35 Cal 61 (77) (FB). 

[But see (’ll) 9 Ind Gas 472 (474) (Low Bur)]. 

[38] Proceedings under 0. 21, R. 90, O.P. Code, are 
clearly proceedings in execution. (Vol 29) 1942 Mad 727 
(728) (DB). 

2. Immo-vable property.— [1] A house attached 
to land is “immovable property (Vol 17) 1930 All 


513 (513). 

[2] A debt secured by a moit^age of immovable 
property or a decree thereon is only movable property 
and this rule does not apply to a sale thereof in execu* 
tion. (’02) 26 Bom 305 (310, 312) (DB) f (’02) 3 Gal 
WN 5 (6) (DB). 

[See however (Vol 20) 1933 Lah 210 (211). 
(Mortgagee rights as well as mortgage rights are 
immo\able property).] 


[3] Decree for possession of immovable property is 
not immovable property. (’21) 64 Ind Gas 388 (390) 
(DB) (Cal). 

3. Who may apply under the rule — [1] Where 
after making an application under the rule the applicant 
dies, his legal representative can continue the proceed- 
ings! (Vol 19) 1932 Pat 234 (236) : 11 Pat 424 (DB). 

[See also Rotes 6 to 9]. 


[2] Eeceiver in possession of property sold in execu- 
tion has locus standi to apply for setting aside the sale. 
(Vol 32) 1945 Cal 387 (394) (DB). 

[See however (Vol 30) 1943 Mad 199 (202) : ILE 
(1943) Had 577.] 

4. Auction-purchaser.— [l] An auction-purchaser 
can apply under this rule. (Vol 7) 1920 Mad 146 (146) 
(DB) * (Vol 12) 1925 All 459 (461, 463) : 47 All 479 
(DB) 4* (Vol 20) 1983 Pat 435 (489) : 12 Pat 665 (SB) 
( (Vol 11) 1924 Pat 319 overruled) 4< (Vol 9) 1922 Nag 
113 (114) ^ (Vol 26) 1939 Nag 179 (182) : ILE (1939) 
Nag 357 (DB). (Dissenting from (Vol 10) 1923 Nag 
161) * (Vol 24) 1937 Nag 140 (142). ^ (Vol 14) 1927 
Bang 301 (302) : 5 Bang 516 ^ (Vol 31) 1944 Pesh 42 
144) (DB). 

[But see (Vol 15) 1928 Cal 828 (830) * (Vol 19) 
1932 Lah 468 (469, 470) : 14 Lah 1 (DB). (Eeversing 
(Vol 18) 1931 Lah 630 on Letters Patent Appeal) ^ 
(Vol 18) 1931 Sind 107 (llO) : 25 Sind LE 406 (DB) * 
(Vol 16) 1929 Bang 33 (33) : 6 Bang 621 (DB) * (Vol 
23) 1936 Bom 311 (312) : 60 Bom 760).] 


5. Persons entitled to rateable distribution — [1] 
Persons entitled to rateable distribution can apply under 
this rul^. (Vol 80) 1943 Mad 199 (20D) : ILE (1943) 
Mad 577 (DB) (Vol 2) 19X5 Cal 16 (16) (DB) * 
(Vol 14) 1927 .Mad 67 (68) * (Vol 23) 1936 All 626 
(627) (DB). 

[See however (Vol 12) 1925 Sind 101 (101)]. 


[2] Person entitled to rateable distribution are those 
on whom such a right is conferred by S. 73 and not 
persons entitled to dividends under the Provincial In- 
solvency Act (Vol 30) 1943 Mad 199 (200) : ILE (1943) 
Mad 577 (DB) ® (Vol 4) 1917 Sind 33 (34) ; 10 Sind 
LE189 (DB)©(Vol3) 1916 Sind 20 (21): 10 Sind 
LE 53. 


6, “Any person whose interests are affected by 
the sale.*’ — [1] Under S. 311 of the old Code the ex- 
pression “ any person whose immovable has been sold ** 
was held to Jfcean any person whose interests are 
afEectedby the sale f 88) 16 Cal 488 (492) (PB). 


[2] The judgment-debtor is a person whose “interests 
are affected by the sale”. (Vol 26) 1939 Mad 193 (194) 
(DB). 

[3] A proprietary or a possessory interest is not 
necessary, for, it may be a pecuniary or other interest. 
(Vol 11) 1924 Cal 786 (787) : 51 Cal 495 (DB) ^ (Vol 
14) 1927 Mad 78.3 (784). ^ (Vol 17) 1930 Pat 451 (452) 
^ (Vol 26) 1939 Cal 146 (147) : ILB (1939) 1 Cal 273 * 
(Vol 26) 1939 Nag 179 (181): ILE (1939) Nag 357 (DB)! 

[4] The following persons have been held to be 
afiected by a sale under the following circumstances:— 

[a] An attaching creditor in whose favour a decree 
has been passed. (Vol 19) 1932 All 2 (3) : 53 All 755 
(DB) © (Vol 21) 1934 Cal 474 (478) (DB) © (Vol 20) 
1933 Mad 455 (456) (DB) 4* (Vol 20) 1933 Pat 445 
(445) ^ (Vol 11) 1924 Cal 786 (787, 789): 61 Cal 
495 (DB) ^ (’74) 11 Bom HCE 15 (18) (DB) (Vol 
26) 1939 Mad 193 (194) (DB).^ 

[But see (1900) 4 Cal WN 542 (544) (DB)]. 

[b] A co-judgment- debtor under a mortgage decree, 
the sale of whose property is postponed until the sale 
of the propeity of the other, where such other property , 
is sold for an inadequate price. (Vol 18) 1931 Pat 217 i 
(217, 218) (DB) ^ (Vol 20) 1933 All 54 (55) : 55 All I 
121 (DB). 

[c] An attaching creditor before judgment in whose 
favour a decree has not yet been passed. (Vol 26) 1939 
Mad 250 (253) : ILB (1939) Mad 374 (FB) (Vol 2) , 
1915 Mad 641 Overruled). 

[See also (Vol 21) 1934 Cal 477 (478) (DB). (Decree 
obtained after sale but before application — Attaching 
creditor can apply)] . 

[But see (Vol 12) 1925- Cal 1103 (1104). ^ (’12)16 
Cal L. Jour 566 (567) (DB) ] 

[6] An applicant need not have any present interest 
in the property and hence a reversioner to a Hindu 
widow’s estate can apply under this rule. (Vol 29) 1942 
Cal 167 (169) (DB) {Obiter) ^ (Vol 16) 1928 Mad 
1138 (1139) ^ (Vol 13) 1926 Mad 959 (960) * (Vol 16) 
19X9 Pat 127 (127) : 4 Pat L Jour 360 (DB). 

[6] A person who is entitled to specific performance 
of a contract to sell the property can apply under this 
rule. 

[See (Vol 6) 1919 Pat 127 (127) ; 4 Pat L Jour 360 ^ 
PB). 

[7] Judgment-debtor declared insolvent and property ^ 
vested in the Ofiioial Receiver — He can apply in respect 
of property that belonged to him before adjudication, 
(Vol 27) 1940 Mad 569 (570) (DB) ^ (Vol 20) 1933 
Mad 861: 57 Mad 89 (FB) followed) (Vol 20) 1933 
Mad 694 (694, 695). 

[8] A defaulting auction-purchaser who would be 
able to make good the deficiency on a re-sale, and whose 
liability is only a contingent one, can apply under this 
rule. (Vol 20) 1933 Cal 815 (815) (DB). 

[9] Irrespective of the nature of the interest it must 
exist at the time of sale and hence a person purchasing 
the property after the execution sale cannot apply 
under this rule. (Vol 26) 1939 Cal 146 (148) : UM 
(1939) 1 Cal 273 (Vol 30) 1943 Mad 199 (201) : ILE 
(1943) Mad 577 (DB). 

[10] A decree- holder who attaches the property after 
the court-sale and before confirmation of the sale has 
DO locus stand% to apply under this rule to set aside the 
sale. (Vol 26) 1939 Mad 601 (502). 

[11] An interim receiver in insolvency, of the judg- ' 
xa tnt-debtor’s properties, appointed after the exeeutioa' 
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sale but before its confirmation cannot apply under this 
rule. (Vol 30) 1943 Mad 199 (202) : ILR (1943) Mad 
577 (DB). 

[12] The following persons have been held entitled 
to apply as being persons “ whose interests are affected 
by the sale 

[a] A real owner of property sold in execution of a 
decree against his benamidar. (’93) 20 Oal 418 (424, 
425) (SB) ^ (’96) 19 Mad 167 (168). 

[b] A judgment-debtor who has sold away his pro- 
perty. (Vol 13) 1926 Mad 217 (218) (DB) (Vol 13) 
1926 Oal 56 (56). 

[0] The legal representative of a deeeas'=‘d judgment- 
debtor. (’90) 12 All 440 (446) (FB) * (’01) 25 Bom 
337 (348) : 27 Ind App 216 (PO). 

[d] Where the judgment-debtor is a minor, his 
guardian. (Vol 17) 1930 Nag 185 (186, 187) : 26 Nag 
LB 173. 

[e] Where the judgment-debtor is a ward of Court, 
the Court of Wards. (Vol 4) 1917 Oal 745 (746) (DB). 

[f] Where 'the judgment debtor is an adjudicated 
insolvent, the Official Beceiver. (Vol 15) 1928 Mad 454 
(455) ^ (Vol 3) 1916 Sind 20 (21) : 10 Sind L B 53 * 
(Vol 22) 1935 Mad 459 (461) (DB). 

[See however (Vol 30) 1943 Mad 199 (201, 202); 
ILE (1943) Mad 577 (DB)]. 

[g] A purchaser from the judgment-debtor pendente 
life. (Vol 14) 1927 Mad 783 (784) ^ (Vol 20) 1933 Oal 
788 (789), 

[See however (’82) 8 Oal 367 (369) (DB)]. 

[h] A transferee of a tenure or occupancy holding 
sold in execution of a decree for arrears of its own rent. 
(Vol 12) 1925 Cal 925 (925) * (’05) 9 Oal W N 134 
(140) (DB) * (Vol 12) 1925 Pat 461 (461,. 462), 

[1] One only of several co-sharer judgment-debtors. 
(’08) 30 All 192 (196) (DB). 

[j] Beceiver appointed in a suit for administration 
of property of the deceased judgment-debtor. (Vol 30) 
1943 Bom 273 (277). 

[k] Sale of joint family property in execution of 
decree against father — Sons can apply to set aside sale. 
(Vol 22) 1935 Pat 205 (206) : 14 Pat 436. 

[13] The following persons have been held to have 
no locus standi to apply under the rule. 

[a] Kudivaramdar where melvaram interest alone is 
sold. (Vol 28) 1941 Mad 653 (654). 

[b] Attaching decree-holder where the property sold 
is insufficient to meet the demand of all the mortgagees, 
even if the sale was for a fair price. (Vol 26) 1939 Mad 
193 (194) (DB). 

[14] Judgment-debtor applying under the rule and 
then transferring property to another — Latter can con- 
tinue application. (Vol 24) 1937 Nag 161 (162). 

7. Strangers.— [1] Persons not parties to suit can 
also apply under this rule. The words “ whose inter- 
ests are affected by the sale ” are wide enough to cover 
persons who are not parties to the suit. (Vol 23) 1936 
Lah 969 (971). 

[2] .A person who claims the property sold by a title 

paramount, cannot apply under this rule. (Vol 23) 1941 
Mad 680 (680, 681) ^ (’88) 15 Cal 488 (492) (FB) 

(Overruling 14 Oal 240) ^ (Vol 3) 1916 All 147 (148) ; 
38 All 358 (DB) * (’13) 20 Ind Oas 16 (17) (DB) 


(All). * (’93) 16 Mad 476 (478) (DB) ^ (Vol 13) 1926 
Nag 68 (71) ^ (Vol 10) 1923 Pat 451 (452) : 2 Pat 
386 (DB) ►J* (Vol 9) 1922 Upp Bar 22 (22) : 4 Upp 
BurBdl97. 

[But see (’90) 12 All 440 (457) (FB)]. - 

[3] Person whose property has been sold for 
another’s debt should apply under O. 21, E. 58 and not 
under this rale. (Vol 28) 1941 PO 45 (46) : 20 Pat 791 : 
68 Ind App 97 : ILR (1941) Kar (PC) 88 (PC). 

8. Grounds on which a sale can be set aside. — 

[1] Before a sale c^n be set aside under this rule, it 
must be shown that there has been a material irregu- 
larity or fraud in publishing and conducting the sale. 
(Vol 28) 1941 Mad 680 (680)>i«(Vol 6) 1919 Cal 169 (170) 
(DB) *5. (’08) 12 Oal WN 757 (758, 759) ^ (Vol 19) 
1932 All 369 (369) (DB) * (Vol 15) 1928 Lah 918 (918) 
* (’ll) 1911 Pun LB No 222 P. 851 (852) ^ (Vol 12) 
1925 Mad 729 (730) (DB) (’19) 52 Ind Oas 167 (167) 
(U P B B) (Vol 3) 1916 All 186 (187) (DB). 

[2] To set aside a sale under this rule it must be 
shown that substantial injury has resulted to the appli- 
cant thereby. (Vol 19) 1932 All 369 (369) (DB). . 

[3] An illegal and void sale need not be set aside 
at all and can be ignored. (Vol 23) 1941 Pat 566 (570) 
(DB) -i* (’93) 15 All 324 (326, 327) (DB)'3&(Vol 12) 1925 
A1155l(552)(DB}4i(’ll) 13 Oal L Jour 162 (164) 
(DB) •33 (’87) 1887 All WN 32 (32) (DB). 

[4] Judgment-debtors proving a sale to be a nullity 
are entitled to a deolaration that the sale did not affect 
their interests. (Vol 31) 1944 Oal 381 (381). 

[5] A sale which is illegal and void need not be 
shown to have caused any injury to have it ignored. 
(Vol 27) 1940 Mad 206 (206) (DB) * (’89) 11 All 833 
(338) 

[But see (’95) 5 Mad L Jour 70 (73)]. 

[6] Other grounds than those contained under this 
rule are open to the decree-holder purchaser under S. 47. 
(Vol 20) 1933 All 192 (196) (DB). 

[7] Distinction between an illegal and irregular sale 
is one of degree. (Vol 8) 1921 Mad‘583 (585): 44 Mad 35 
(DB). 

[8] To establish an illegality there must be shown 
some disregard of a positive provision of the law. (Vol 
16) 1929 Mad 275 (279) (DB). 

[9] Appeal against decree for sale pending — Though 
sale ought to be stayed under 0. 41 E 6 (2) on applica- 
tion by judgment-debtor, sale proceeded with — This 
amounts to illegality. (Vol 27) 1940 Mad 82 (83, 84) : 
ILB (1940) Mad 420 (DB). 

[10] Where all the requirements of B- 90 for setting 
aside sale are satisfied, the judgment-debtor cannot i?e 
refused the relief on the ground that his casfe stands 
on the border line regarding technicalities. (Vol 31) 
1945 Lah 196 (199) : ILB (1944) Lah 280. 

9. Material irregularity in publishing or conduct- 
ing the sale.— [1] The term ‘irregularity* means ’'not 
being'in conformity to the rules prescribed for regulating 
execution sales.” (’95) 5 Mad L Jour 70 (73). 

[2] Material irregularity is an irregularity in proce- 
dure in bringing the property to sale and does not in- 
clude the irregularity of selling property not belonging 
to the judgment-debtor. (Vol 20) 1933 Pat 435 (440) ; 
12 Pat 665 (SB). 

[3] The words “publishing or conducting the saW* 
refer respectively to the proclamation of sale under 
B. 66 and to the action of the sale officer. (’08) 32 Bom 
572 (574) (DB). 
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[4] Irregularity or fraud in sale proclamation Is 
covered by rule. (Vol 24) 1937 Nag 140 (141). 

[5] The words “conducting the sale” do not refer to 
anything done before the sale or any proceedings un- 
connected with the actual carrying out of the sale. 
(’85) 7 All 641 (645) (DB) ^ (Vol'7) 1920 Mad 481 (484) 

(DB). 

[6] The rule does not cover objections to the sale- 
ability of the property, (Vol 29) 1942 Lab 153 (156) : 
ILR (1942) Lah 559 (FB). 

[7] Material irregularities or fraud otherwise than 
in publishing or conducting the sale may be dealt with 
under S. 47. (Vol 28) 1941 Pat 566 (570) (DB). 

10. Omission to attach property and irregula- 
rity in attaching property before sale. — [1] Omission 
to attach property prior to sale does not amount to an 
irregularity in publishing or conducting the sale. (Voi 
14) 1927 Cal 847 (847) (DB) •J* (Vol 11) 1924 Bang 124 
(124) : 1 Rang 533 (Vol 32) 1945 Nag 97 (100) : 
ILB (1945) Nag 121. 

[But see (’99) 21 All 311 (313) (DB) ^ (Vol 17) 1930 
Lah 686 (686) ^ (Vol 13) 1926 Mad 211 (211, 216) ^ 
(Vol 31) 1944 Cal 14 (16)]. 

[2] Where there has been an attachment, an error 
in the warrant of such attachment is a mere irregularity 
which will not vitiate the sale. (1910) 6 Ind Cas (713, 
715) : 1910 Pun Be No. 40 (DB) ^ (Vol 17) 1930 Lah 
789 (791), 

[3] The absence of notice of the attachment to the 
judgment-debtor is a mere irregularity which will not 
Vitiate the sale. (1865) 2 Suth WB 74 (75) (DB). 

11. Omission to issue notice.— [1] Omission to 
issue notice under Buie 22— Irregularity is one anterior 
to the publishing or the conduct of the sale. (’08) 32 
Bom 572 (574) (DB). 

[2] Failure to issue notice under R. 22 goes to the 
root of the jurisdiction of the execution Court and 
renders the sale illegal and void and tlierefore is a 
matter not governed by this rule. (Vol 28) 1941 Pat 481 
(481, 482) (DB) ^ (Vol 28) 1941 Pat 566 (571) (DB). 

[See however (Vol 20) 1933 Pesh 71 (72). (Failure 
to issue notice under R. 22 is a ground to act under 
this rule. ^ (Vol 7) 1920 Mad 1034 (1085) ; 43 Mad 57 
(DB) (Do.) 

[3] There is a difference of opinion amongst the 
difierent High Courts a? to whether absence of notice 
under K. 66 is a ground for acting under this rule. 
The following are the views. 

[a] The irregularity is not one relating to the publica- 
tion or the conduct of the sale and cannot be considered 
under this rule. (Vol 17) 1930 Mad 489 (489) ^ (Vol 12) 
1925 Mad 1142 (1142) (DB) ^ (Vol 7) 1920 Mad 481 
(484) (Vol 6) 1919 Pat 396 (398) (DB). 

[See however (Vol 22) 1935 Mad 459 (462) DB)]. 

[b] Absence of the notice renders the sale void. (Vol 
6) 1918 Low Bur 114 (114). 

[c] Absence of notice under B. 66 is an iregularity 
in the publishing of the sale. ('13) 18 Ind Cas 715 (717) 
(DB) (Cal) ^ (Vol 25) 1938 Lah 152 (154) (DB) * (Vol 
10) 1923 Lah 592 (593) : 4 Lah 243 (DB) * (Vol 6) 
1919 Nag 19 (21) : 16 Nag LB 72 ^ (Vol 16) 1929 
Nag 130 (131) : 23 Nag LB 58 * (Vol 26) 1939 Pesh 
9 Cll). 

[4] Where a judgment-debtor dies before the procla- 
mation of sale is drawn up and the proclamation is 


drawn up without notice to his legal representatives, 
the sale held on the basis of such proclamation is void. 
(Vol 15) 1928 All 74 (76) : 49 All 830. 

[5] The onus of proving that notice under B. 66 
was not properly served is on the judgment-debtor. 
(Vol 20) 1933 Pat 640 (640) (DB). 

[6] Where no notice under B. 66 is required to be 
given, the non-issue of notice is no ground for setting 
aside a sale. (Vol 13) 1926 Oudh 76 (76, 77) (DB). 

[7] A sale pending an insolvency petition against the 
judgment-debtor is not bad for want of notice to tbe 
interim receiver (Vol 23) 1936 Mad 121 (122) : 59 Mad 
438 (DB). 

12. Irregularities in publishing the sale — Omis- 
sion to publish or irregularity in publishing sale 
proclamation. — [1] Failure to publish the sale procla- 
mation is an irregularity within this rule. (Vol 13) 
1926 Cal 577 (578) (DB) ^ (Tol 16) 1929 All 948 (949 
950) : 52 All 115 (DB). 

[2] An irregularity in the preparation and service of 
sale proclamation is an irregularity within this rule. 
(Vol 17) 1930 Pat 153 (154) * (’13) 18 Ind Cas 715 
(716) (DB) (Cal) ^ (Vol 26) 1939 Pesh 9 (12). 

[3] Failure to affix sale proclamation to a'conspieuous 
portion of the property is an irregularity within this 
rule. (VoJ 16) 1929 All 948 (948, 950); 54 All 115 (DB) 

(’02) 6 Cal WN 44 (46) (DB) (Vol 10) 1923 Lah 
671 (671). 

f 4] Properties situate in several villages a re 
distinct — Failure*to proclaim sale at each village or 
property is an irregularity. (’IS) 40 Cal 635 (643) ; 
40 Ind App 140 (PC) ^ (’85) 11 Cal 74 (76) (DB). 

[See however (’ll) 13 Cal L Jouc 192 (198) (DB),] 

[5] Property broke up into lots for the purpose of 
sale — They are not several properties for the purpose of 
publication of proclamation. (Vol 17) 1930 Lab 685 
(687). 

[6] Failure to affix copy of sale proclamation as 
required by B. 54 in the collector’s office is an irregula- 
rity within this rule, (’91) 18 Cal 422 (426) (FB). (It 
is not an illegality.^ (Vol 11) 1924 Mad 217 (219, 223): 
46 Mad 73G (DB) ’K- (Vol 12) 1925 Lah 583 (684) 
(DB). 

[7] Collector’s office und District Judge’s Court 
situate in tbe same compound — Copy of proclamation 
affixed in District Judge’s Court — Sale widely advertised 
— Omission to affix sale proclamation is not material 
irregularity. (Vol 32) 1945 (PC) 178 (181) : 72 Ind App 
287 (PC). 

[8] Failure to direct an advertisement of sale in 
the Gazette is not an irregularity. (Vol 6) 1919 Lah 260 
(261). 

[9] Two lots each comprising several villages 
brought to sale — Sale proclamation affixed in each 
village not showing the lot of which that village was 
part — Held it was material irregularity. (Vol 20) 1933 
Mad 225 (226, 227) : 56 Mad 356 (DB). 

^ 13. Misdescription of property.— [1] Misdescrip- 
tion of property, but parties knowing what had been 
attached and sold. Resulting irregularity does not 
vitiate the sale. (Vol 1.3) 1 126 Nag 240 (24*8) ^ (Vol 20) 

1933 Lah 1031 (1032)^ (Vol 20) 1933 Cal 662 (663 
(DB) ^ (Vol 4) 1917 Mad 967 (967) (DB) * (Vol 21 

1934 Pat 186 (187) (DB) ^ (Vol 32) 1945 Nag 83 (84) : 

ILB (1944) Nag 561, b ^ / 
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[2] Oa a fundamental m-sdescriotion misleading 
purchaser, a sale can be set aside. (Vol 30) 1943 Lah 
129 (13&) (DB)^(Vol 27) 1940 Mad 82 (85) : ILR (1940) 
Mad 420 (DB) ^ (Yol 12) 1925 All 459 (462, 461=) : 47 
All 479 (DB) ^ (’89) 12 Mad 19 (25) : 15 lud App 171 
(PC). 

[3] The principle of Careat Emptor cannot apply to 
such cases. (Yol 12) 1925 All 459 (462, 464) : 47 All 
479 (DB). 

[4] Non-specification of the share of the judgment- 
debtor in the propertv sold is a material irregularity. 
('87) 1887 All WN 50'(51) (DB) * (’02) 6 Cal WN 526 
(527, 528) (DB)’’‘- (’78) 3 Gal 544 (546) (DB). 

[See however (Yol 18) 1931 Bom 367 (368) * (Yol 
8) 1921 All 223 (224) (DB)]. 

[5] Lack of specification of extent of judgment- 

debtor’s interest in joint family property does not in- 
validate proclamation or sale. (Yol 29) 1942 Mad 97 

(99) (DB). 

[6] A condition of sale requiring purchaser to 
assume certain facts and intended to cover a flaw 
which goes to tho root of the title — Yen dor behoving 
the facts to be true — f/eld it was not misleading. (Yol 
23) 1936 Cal 703 (705). 

14. Omission or misstatement of the value of the 
property. — [1] A mere omission to state in the pro- 
clamation the estimated value of property will not 
amount to a material irregularity. (Yol 9) 1922 Lah 
35 (36) * (Yol 3) 193 6 All 186 (187) (DB) ^ (Yol 
20) 1933 Cal 662 (663) (DB) (Yol 18) 1931 Cal 490 
(491) : 58 Cal 813 (DB) ^ (Yol 14) 1927 Mad 1009 
(1009) (DB) ^ (Vol 15) 1928 Nag 281 (282) (DB) 15& 
(Yol 26) 1938 Lah 508 (508). 

[2] Valuation of both parties given in proclamation 
without value fixed by Court — It is no material irregula- 
rity. (Vol 11) 1924 Cal 589 (592) "(DB). 

[3] Where in particular oases it is necessary to give 
the value to enable the bidders to judge the value of 
the property, the omission to do so may amount to a 
material irregularity. (Yol 30) 1943 Oudh 204 (207, 
208) (DB)^ (Yol 16) 1929 All 948 (948, 949) : 62 
All 115 (DB) ^ (Vol 17) 1930 Nag 191 (192) * (Yol 
22) 1935 Lah 390 (391). 

[4] A deliberate misstatement made of the value to 
mislead possible bidders and prevent them from ofior- 
ing adequate prices or from bidding at all is a material 
irregularity. (’13) 40 Cal 635 (643) : 40 Ind App 140 
(PC) >=8 (Vol 32; 1945 Cal 6 (18): ILE (1943) *2 Cal 
485. 

[See however (Vol 21) 1934 Pat 1S6 (187) (DB) 
(Dnder-valuatiou m sale proclamation is not always by 
itself sufficient to set aside sale)] . 

[5] Where a deliberate misstatement results in 
substantial injury, the sale will be set aside. (Vol 32) 
1945 PC 67 (70) : 72 Ind App 104 : ILE (1945) Mad 
601 : ILE (1946) Ear (PC) 142 (PC). 

15. Omission to state the revenue or rent payable 
on the land.— .[1] Omission to state tho Government 
revenue or rent payable on the land is a material irre- 
gularity. (Yol 10) 1923 PC 93 (93, 94) (PC) ^ (’83) 9 
Cal 656 (661) : 10 Ind App 25 (PO).i 

[2] A materially incorrect statenien t of such revenue 
or rent is a material irregularity. (Vol 2) 1915 Mad 
989 (991) : 38 Mad 387 (DB) (1875-76) 3 Ind App 230 
(239) (PC). 


[3] Omission to state the income of the property is 
not a material irregularity. (Yol 15) ,,1923 Lah 918 
(918) >38 [Yol4j 1917 Lah 136 (137). 

[See however (Yol 30) 1943 Oudh 204 (208) (DB)]. 

[4] Where no separate revenue is fixed on the por- 
tion of the estate sold, omission to mention revenue is 
not material irregularity, (Yol 32) 1946 (PC) 178 (180, 
181) : 72 Ind App 287 (PC). 

16. Omission or misstatement of the encumb- 
rances over the property.— [1] An omission to state 
or a misstatement of the encumbrances on the property 
will be a material irregularity. (Yol 12) 1925 Oudh 424 
(424) (DB) ^ (Vol 19) 1932 All 369 (369, 370) (DB) •$> 
(’86) 8 All 116 (117) (DB)-i^(’02, 6 Cal WN 836 (837) 
(DB) * (’81) 7 Cal 34 (40, 42) (DB) * (’87) 10 Mad 
57 (62) (DB) ^ (Vol 16) 1929 Pat 588 (589) © (Vol 8) 
1921 Pat 479 (480) (DB) -Ji (Yol 22) 1935 Lah- 962 
(962) ^ (Vol 31) 1944 Mad 145 (146). 

[2] An omission to mention encumbrances would not* 
of itself, be injurious to the judgment-debtor. (Vol 
20) 1933 All ke (548, 550) : 55 All 519 (DB). 

[3] An omission to mention an attachment in a sale 
proclamation is not a material irregularity. (Yol 24) 

1937 Pat 50 (52) (DB). 

17. Other mistakes in the sale proclamation — [1] 
Part of decree satisfied — Sale proclamation advertising 
sale in satisfaction of entire amount due — There is a 
mere irregularity which does not render the sale a 
nullity. (Yol 4) 1917 Mad 739 (741) (DB). 

18. Omission to beat drum. — [1] Omission to beat 
drum at the time of proclamation of sale is an irregula- 
rity within this rule. (’86) 10 Bom 504 (605) (DB) ^ 
(Vol 20) 1933 All 747 (747) : 55 All 182 (DB) 138 (’97) 
20 Mad 159 (161) (DB). 

[2] Omission to have the drum beaten at the time 
of the sale is not sueh an irregularity. (Yol 7) 1920 
All 206 (207) (DB). 

19. Irregularities in conducting the sale — Sale 
within thirty days of the proclamation. — [1] Sale 
held within thirty days of the publication of the pro- 
clamation at the place where property is situate, or 
within thirty days of the affixture of the proclamation in 
the court-house is vitiated by a material irregularity ; 
but such salo is not ipso facto null and void. (Yol 25) 

1938 Cal 699 (701) ^ (1894) 21 Cal 66 (69) : 20 Ind 
App 176 (PC). 

20. Sale on a holiday — [1] To hold a sale on a holi- 
day is neither an illegality nor an irregularity within 
this rule. (18H1) 3 All 333 (334) (DB) ^ (’82) 1882 All 
WN 369 (169) (DB). 

[2] Holding of sale between the hours of prayer on 
Fridays, when the sitting of Court is suspended, does not 
amount to material irregularity. (Vol 27) 1940 Cal 265 
(268) : ILE (1940) 1 Cal 1 (DB). 

21. Omission to hold sale at stated time and 
place. — [1] Adjournment of sale without notice to 
judginent-dejbtor or purchasers is material irregularity 
within Eule 90, (Yol 30) 1943 Oudh 204 (209). 

[2] Holding of sale on date not fixed for it, hut 
within period during which monthly sales take place 
is not nullity. (Yol 28) 1941 Pat 507 (508). 

[3] Sale held on day which it has been expressly 
proclaimed that it shall not take place is vitiated by 
illegality and is nullity* (Vol 27) 1940 Mad 206 (207) 
(DB), 
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[4] Notification and holding of sale at a different 
place in contravention of Court’s order is illegal. (Vol 
8) 1921 Mad 583 (585, 586; ; 44 Mad 35 (DB). 

[5] Officer conducting sale can postpone if by not 
more than seven days for sufficient reasons. (’11)39 
Cal 26 (32) : 38 Ind App 200 (PC). 

[6] Reasons for postponement must be recorded in 
writing and failure to do so will constitute a material 
irregularity, (Vol 19) 1932 All 369 (369) (DB). 

[7] Postponement of sale by more than seven days — 
Holding sale without fresh proclamation is a material 
irregularity. (Vol 30) 1943 Mad 739 (741). 

[See however (’10) 1910 Mad WN 684 (685) 
(DB)]. 

[8] Failure to fix the date and hour for a resale or 
adjourned sale is a material irregularity. (Vol 30) 1943 
Oudh 204 (208)^ (Vol 29)1942 Cal 275 (276): ILB 
(1941) 2 Gal 570 (DB) * (Vol 20) 1933 All 546 (549) : 
55 All 519 ^ (Vol 14) 1927 All 241 (241) : 49 All 402 
(DB)^ (02) 6 Cal WN 48 (51) (DB) ^ (‘97) 20 Mad 
159 (161) (DB) * (Vol 12) 1925 Mad 631 (633) > (Vol 
25) 1938 Nag 107 (109) : ILB (1938) Nag 836 ( DB) * 
(Vol 32) 1945 Cal 434 (436) (DB). 

[See however (Vol 22) 1935 All 182 (182, 183) 
(DB)]. 

[9] See also Notes on 0. 21, B. 66. 

22. “ Sale of property in one lot though adver- 
tised for sale in separate lots.” — [1] Property 
ordered and advertised to be sold in several lots — Bale in 
one lot is a material irregularity — But where there is 
no order for selling in several lots, sale can be in one 
lot though advertised to be sold in several lots. (Vol 
4) 1917 Lah 136 (137). 

[But see (69) 12 Suth W B 492 (493, 494) (DB)]. 

[2] Property advertised to be sold in one lot — No 
irregularity in selling it in several lots. (’98) 21 Mad 
417 (419) (DB). 

23, Irregularities regarding the order of sale of 
lots. — [1] Decree itself directing the order in which 
property is to be sold— Selling in any other order is a 
material irregularity. (’12) 16 Ind Cas 235 (236) (DB) 
(•Cal) ^ (Vol 4) 1917 Mad 877 (879) (DB). 

[2] Mortgage de'ree against a number of judgment- 
debtors with rights of contribution not directing order in 
which sale is to be held — Execution court should direct 
sale in consonance with equities inter se on their appli- 
cation and failure is a material irregularity. (Vol 12) 
1925 Pat 148 (150, 151) (DB). 

[3] Absence of direction in decree — Court adopting a 
particular way of sale but a better way possible — No 
irregularity is committed. (Vol 15) 1928 Mad 684 
(685) (DB). 

[4] Absence of direction in decree— Executing 
Court fixing the order — Order cannot be changed 
without notice to bidders. (’69) 12 Suth WB 281 (282) 

(DB). 

[6] Executing Court not directing sale in any parti- 
cular order— Items may be sold in a different order 
from that specified on the sale list. (Vol 18) 1931 All 
159 (160) (DB) ^ (Vol 20) 1933 All 546 (547) : 55 Ail 
19 (DB). 

[6] In Madras lots are sold in the order in which 
they appear in the proclamation and any departure 
therefrom may amount to a material irregularity. (Vol 
26) 1939 Mad 303 (303) ; ILB (1939) Mad 216(DB). 


24. Other cases where the sale is not in terms of 
the proclamation. — [l] Eacumbranca not mentioned 
in proclamation and an application to notify it rejected 
by Court — Decree-holder causing sale officer to announce 
it at time of sale is material irregularity. (Vol 12) 1925 
Oudh 424 (424) (DB). 

[2] Proclamation advertising sale subject to encum- 
brances— Property sold free of encumbrances without 
notice — There is material irregularity, (’ll) 9 Ind 
Cas 383 (384) (DB) (Cal). 

[3] Entire iuterst in property proclaimed for sale — On 
the sale date only a portion sold without fresh. proclama- 
tion — There is no irregularityin the sale. (Vol 19) 1932 
All 664 (664) ^ (’20) 11 Mad LW 477 (478, 479) (DB), 
^ (Vol 11) 1924 Pat 803 (803) (DB). 

[But see (’80) 6 Cal L Kep 237 (238) (DB).’ * (Vol 
17) 1930 Lah 15 (16) ^ (Vol 26) 1939 Nag 24l (242) 
(DB).] 

25 Irregularities in the grant of permission to 
bid. — [1] Decree-holder permitted to bid — Subsequent 
fixing without notice of a limit below which he was 
not to bid — Property sold at an under-value — Held 
there was material irregularity in the sale. (Vol 12) 
1925 Oudh 381 (382). 

[2] Three applications by decree-holder for permis- 
sion 10 bid — First two not supported by affidavits as 
required by Madras Civil Buies of Practice but the last 
one so supported — Held there was no irregularity in 
granting permission. (Vol 12) 1925 Mad 729 (730) (DB). 

26. Sale after satisfaction of the decree. — [1] 

Sale held under a decree recorded as satisfied is a 
nullity and is not covered by this rule, (’ll) 9 Ind Cas 
452 (452) (Low Bur) ^ (Vol 1) 1914 Cal 260 (263) : 20 
Ind Oas 337 (340) (DB). (’94) 16 All 5 (7, 9) (DB). 

[2] Satisfaction of a decree not recorded — Applica- 
tion to set aside sale on the ground that the decree 
has been satisfied is not maintainable under this rule. 
(Vol 14) 1927 Lah 84 (84). 

[3] Sale published and held within 90 days of the 
date of alleged satisfaction— There is no material 
irregularity and the matter is not governed by this 
rule, (’ll) 10 lad Cas 625 (625) (DB) (Cal). 

27. Sale after an order of stay of execution. — 
[1] Sale held befoie communication of stay orders — It 
is a material irregularity. (Vol 7) 1920 Nag 12 (13). 

[But see (Vol 9) 3922 All 282 (282)]. 

[2] Sale held after communication of stay is a 
nullity. (Vol 12) 1926 Oudh 424 (424, 426) (DB). 

28. Sale after attachment under Rule 53.— [1| 
A sale held in contravention of an attachment of the 
decree effected under K. 53 is invalid. (1905) 32 Cal 
1104 (1106) (DB). 

29. Omission to make the legal representatives 
of the deceased judgment-debtor or decree-holder 
parties to sale proceedings — [l] Exescution taken 
against wrong representative— Sale is not a nullity 
though it may amount to a material irregularity. (’01) 
25 Bom 337 (347, 348) : 27 Ind App 2l6 (PC) ^ (Vol 
25) 1938 Mad 945 (946). 

[2] Sale held during the lifetime -of the judgment- 
debtor, but confirmed after his death without implead- 
ing his legal representatives on the record, is not void. 
(Vol 16) 1929 Oudh 235 (237) :-4 Luck 635 (DB). 

[3] Properties attached during the lifetime of 
decree-holder — Sale after his death — Legal representa- 
tives not impleaded— Still sale is not irregular. (1880) 
a All 759 (765) (DB). 
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[See however (Vol 33) 1946 Pat 133 (134). (Sale 
is void against the deceased debtor’s interest.)] 

30. Non-representation of minor. — [l] A sale 
held in execution against a minor is not void because 
of the non-appointment of a guardian in the execution 
proceedings. (Vol 23) 1936 Mad 99 (99) (BB) li* (Vol 
22) 1935 Pat 483 (484) (DB) ^ (Vol 14} 1927 Nag 198 
(199) : 23 Nag L R 146 ^ (’96) 23 Oal 686 (689) (DB) 
^ (Vol 20) 1933 Mad 833 (836) (DB) ^ (’35) 61 Cal 
L Jour 322 (327) ^ iVol 28) 1941 Lah 47 (49). 

[2] Pale held without notice to guardian ad litem 
under 0. 21 E-. 22 is one without jurisdiction and will 
be set aside. (Vol 27) 1940 Pat 62 (64) (DBj. 

[3] Non -appointment of guardian for minor in 
execution proceedings will be a material irregularity 
within this rule. (’13) 40 Oal 635 (649) ; 40 Ind App 
140 (PC) ^ (Vol 13) 1926 Cal 109 (112) (DB). 

[4] Sale under decree in a suit against minor not 
represented in such suit is void, though he was repre- 
sented in the execution. (Vol 20) 1933 Cal 627 (629) : 
60 Cal 753 (DB), 

[5] Judgment-debtor adjudged insane subsequent to 
decree — Guardian not appointed in execution proceed- 
ings — Sale is vitiated by material irregularity. (’96) 19 
Mad 219 (227, 228) (DB). 

31. Other instances of material irregularity.— 
The following have been held to constitute material 
irregularity within the meaning of this rule. 

[a] Collusion between the decree-holder and the 
judgment-debtor. (Vol 12) 1925 Pat 461 (462). 

[b] Disparaging remarks by the decree-holder about 
the property calculated to deter bidders from bidding. 
(’80) 5 Cal 308 (310) (DB). 

[c] Omission in the execution of a mortgage decree 
of the name of the subsequent mortgagee. (Vol 3) 1916 
Pat 64 (65) : 1 Pat L Jour 261. 

[d] Holding sale in court- room without notice to 
the public. (Vol 20) 1933 All 161 (162) (DB). 

[e] Confirmation of sale before application under 
this rule is decided. (Vol 20) 1933 All 137 (138) (DB). 

[f] Sale of property in possession of receiver with- 
out leave of court. (Vol 30) 1943 Bom 273 (277) ^ 
(Vol 11) 1924 Cal 1055 (1055) (DB) ^ (Vol 23) 1936 
Pat 572 (576) (DB) ^ (Vol 32) 1945 Mad 13 (15) (DB). 

[g] Giving time to produce a person offering a 
higher bid and sale in his favour. (Vol 16) 1929 All 671 
(672). 

[h] Allowing bidder for several lots to deposit 
25 per cent at the conclusion of the sale of all the lots. 
(Vol 3) 1916 All 186 (189) (DB). 

[i] Refusal to accept a higher-bid by the decree-holder 
and acceptance of lower bid (Vol 16) 1929 Oudh 26 (29): 
4 Luck 93 (DB). 

[j] Sale of mortgaged property in execution of decree 
for costs against mortgagee decree-holder. (Vol 8) 
1921 Cal 382 (383) (DB). 

[k] Arbitrary closing down of sale when another is 
willing to offer higher bid. (Vol 23) 1936 Lah 555 (567) 
(DB). 

[l] Omission to record the bid of a bidder in sale. 
(Vol 22) 1935 Oudh 154 (155) (DB). 

[m] Sale not finished on the date mentioned in tha 
proclamation and no formal order of adjournment-! 


Sale held next day held irregular. (Vol 31) 1944 Cal 
381 (382). 

[2] In the following eases, the sale was held to be 
void on the ground of illegality. 

[a] Oinission to serve notice under Rule 22 (Vol 27) 
1940 Pat 62 (64) (DB) ^ (Vol 1) 1914 PC 129 (131) : 
42 Cal 72 : 41 Ind App 251 (PC) ^ (Vol 11) 1924 
Mad 431 (436, 438) : 47 Mad 288 (PB). 

[Also see 0. 21, E. 22 Notes 3 and 5]. 

[b] Judge omitting to sign the order of attachment 
and sale notification. (’85) 7 All 506 (510) (PC). 

[c] Selling subject to a mortgage when decree directs 
sale free from the mortgage. (’93) 20 Cal 599 (602) (DB). 

[d] Decree-holder deterring persons by threats and 
intimidation from attending and bidding at the sale 
(’81; 1881 All WN 106 (106) (DB). 

[3] The following circumstances have been held 
to constitute no irregularity: 

[a] Omission to make an application for sale as 
required by rule 66. (Vol 17) 1930 Lah 685 (686) * 
(Vol 4) 1917 Lah 136 (138). 

[b] Knocking down the sale to a lower bidder, when 
the higher bidders are not bona fide and have no money 
to deposit as required. (1861) 9 Moo Ind App 324 (341, 
342) (PC). 

[c] Sale without notice to a receiver not in posses- 
sion of the property sold. (Vol 16) 1929 Rang 311 (312): 
7 Rang 425 (DB). 

[d] Conducting a sale from day to day and fixing a 
date for bringing the sale to an end. (Vol 20) 1933 
Mad 225 (227) : 56 Mad 356 (DB). 

[e] Reduction of upset price during the conduct of 
the sale without notice to the judgment-debtor. (Vol 26) 
1939 Mad 193 (194) (DB), 

32. Fraud in publishing and conducting the sale. 
— [1] An application can be made under this rule to 
set aside a sale on the ground of fraud in publishing 
and conducting the sale. (Vol 3) 1916 All 184 (185) 
(DB) * (Vol 2) 1915 Mad 150 (155) (DB). 

[2] Inclusion of fraud in this rule takes applica- 
tions setting up fraud in publishing and conducting 
the sale out of the scope of S. 47 (Vol 10) 1923 Lah 
592 (593) : 4 Lah 243 (DB) ^ (Vol 22) 1935 Cal 356 
(357). 

[See (Vol 28) 1941 Pat 666 (670) DB)]. 

[3] ’’Fraud” means ‘‘that which *is dishonest and 
morally wrong” and does not include an irregularity, 
(’ll) 35 Cal 622 (626) (DB) ^ (Vol 30) 1943 Pat 88 
(96) : 21 Pat 682 (DB). 

[4] The applicant must prove by clear and definite 
evidence the existence of fraud. (’09) 1909 Pun LR 
No. 151 P. 691 (693) (DB). 

[5] General and vague allegations of fraud are not 
enough. (1913) 17 Cal WN 524 (526) (DB) ® (Vol 8) 
1921 Pat 145 (147) : 6 Pat L Jour 319 (DB). 

[6] Mere proof of suspicious circumstances is not 
enough. (’09) 1909 Pun L R No. 151 P. 691 (700) 
(DB). 

[7] An inference of fraud from established facts 
taken together as a whole can be drawn by the Court. 
(Vol 10) 1923 PC 73 (76) (PC) * (Vol 31) 1944 Pat 40 
(40). 

[8] The fraud of the decree-holder would be suffici- 
ent and the aiiction-purchaBer need not have been a 
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party to it. (Vol 15) 1928 A.U 352 (354) ^ (’02) 6 Cal 
WN 283 (285, 288) (DB) ^ (Vol 10) 1923 Pat 435 
(435). 

[But see (’97) 20 Mad 10 (12) (DBJ. 

[9] A mere undervaluation of property will not 
amount to fraud. (Yol 13) 1926 Cal 677 (678) (DB) 
^ (Vol 9) 1922 Pat 507 (611) : 2 Pat 65 (DB) ^ (’02) 
26 Bom 543 (549) (DB) ^ (Vol 12) 1925 Pat 621 
(521). 

[10] A wilful misstatement of value evidencing a 
deliberate design to get the property sold for a low 
price will amount to fraud. (Vol 9) 1922 Pat 507 (510, 
511) : 2 Pat 65 (DB) * (1911) 15 Cal WN 965 (969) 
(DB). 

[11] Any wilful misstatement in the sale proclama- 
tion calculated to affect the puce of the property may 
amount to fraud. (Vol 15) 1928 Mad 1138 (1139). 

[12] A great discrepancy between the value of the 
property stated in the proclamation and the real value 
is strong evidence of fraud. (Vol 20) 1933 Cal 339 
(340). 

[13] Clcrh of the pleader representing decree-holder, 
purchasing the property in auction without informing 
the decree-holder — Such a purchase is abuse of confi- 
dence and amounts to fraud. (Vol 12) 1925 Oudh 381 
(382, 38i). 

[14] Sale by decree-holder in contravention of an 
agreement not to sell if payment was made before a 
time amounts to fraud. (Vol 5) 1918 Pat 297 (298) : 
3 Pat L Jour 645, 

[15] Bailiff’s false representation as to the nature 
and interest-put to sale to a person, -who was not aware 
of the sale proclamation, amounts to fraud. (Vol 23) 
1936 Bang 327 (327) (DB). 

[16] Decree-holder’s keeping judgment-debtor in 
ignorance of the execution, culminating in the sale at 
which he purchased the property for very much less 
than its real value, is an act amounting to fraud. (Vol 
22) 1935 All 868 (871) : 58 All 249 (DB). 

[17] The following circumstances were held not to 
amount to fraud : 

[a] Mere want of diligence (Vol 8) 1921 Pat 145 (147): 
6 Pat L Jour 310 (DB). 

[b] Fact that certain property alleged to be wrongly 
sold was not included in the mortgage property decreed 
to be sold. (Vol 15) 1928 All 704 (705). 

[e] Dissuasion by judgment-debtor’s pleader of 
plaintiff from bidding at sale on the false assurance 
that he had instructions to apply for adjournment — 
Auction-purchaser is not guilty of the misrepresenta- 
tion. (1911) 8 All L Jour 587 (592, 593) (PC). 

33. Combination among bidders. — (1) Agreement 
not to bid in sale against one another by two or more 
persons is not unlawful. (Vol 30) 1943 Pat 88 (96) ; 
21 Pat 682 (DB) (’94) 18 Bom 342 (346) (DB). 

[2] Proof of an agreement between the decree-holder 
and the bidders that they will not bid against one 
another does not amount to proof of fraud in the 
sale. (1900) 23 Mad 227 (233, 234) : 27 Ind App 17 
(PC) (Affirming 19 Mad 315 on this point.) 

[3] A combination aimed at suppression of competi- 
tion is fraudulent ; but where the object is to make a 
fair bargain or even where it is for the division of 
property for the convenience of purchasers, it is not 
fraudulent. ('07) 6 Cal L Jour 111 (115, 116) (DB). 


34. Substantial injury — Proviso. — [1] A Court has 
no jurisdiction to set aside a sale under this rule 
without making an enquiry into the question of subs- 
tantia) injury. (Vol. 5) 1918 Pat 352 (352) (DB). 

[See (’01) 25 Bom 337 (348) : 27 Ind App 216 
(PC)]. 

[2] A mere proof of irregularity or fraud alone is 
of no avail without proof of substantial injury sustained 
by the plaintiff. (1912) 39 Cal 26 (32) : 38 Ind App 
200 (PC) (Vol 24) 1937 All 407 (410) (DB). 

[3] It does not matter whether that substantial in- 
jury is suffered by him in his capacity as a decree- 
holder or as an individual. (Vol 20) 1933 All 161 (162) 
(DB). 

[4] The onus of proving substantial injury lies on 
the applicant (Vol 12) 1925 Pat 148 (149) (DB) ^ (Vol 
31) 1944 Mad 145 (146). 

[6] ‘^Injury” means loss which is wrongful. (’03) 7 
Cal WN 439 (440) (DB)^-(Vol 12) 1925 All 459 (462); 
47 All 479 (DB). 

[6] Loss must be suhstantiaL (Vol 14) 1927 Cal 873 
(874) * (Vol 13) 1926 Pat 202 (203) ; 4 Pat 696 
(DB). 

[But see (Vol 33) 1946 Mad 337 (338) (DB)]. 

[7] Fact that the price realized at the sale is less 
than the value stated in the proclamation of sale is no 
proof of wrongful loss. (Vol 9) 1922 Pat 560 (551) : 1 
Pat 214 (DB). 

[8] A denial of opportunity to purchase the property 
is a substantial injury. (Vol 20) 1933 All 161 (163) 
(DB). 

[9] Material irregularity in sale resulting in the 
fetching of in adequate price — Fact that value of pro- 
perty did not exceed decree amount and the balance 
could not be realised, because of limitation, will not 
bring the case under the rule. (1912) 16 Cal WN 1022 
(1023) (DB). 

[10] The fact that sale of property of a third person, 
who claims adversely to the judgment-debtor, may oast 
a cloud upon his title is not a substantial injury with- 
in the meaning of this rule. (Vol 28) 1941 Mad 680 
(681). 

[11] Judgment-debtor, who had no interest or had 
only doubtful claim to the property at the time of sale, 
and the sale fetched what cannot bo called an inade- 
quate price, is not materially prejudiced. (Vol 23) 1986 
Pat 26 (27) (DB). 

35. Applicant must have sustained substantial 
injury by reason of such irregularity or fraud. — [1] 
An applicant to have a sale set aside must show that 
he sustained substantial injury as a result of such 
material irregularity or fraud. (Vol 30) 1943 Oudh 204 
(207) ; 18 Luck 547 (DB)^(’83) 9 Cal 656 (660, 662) : 
10 Ind App 26 (PC) * (1907) 5 Cal L Jour 240 (242) 
(DB) * (1905) 32 Cal 502 (507, 508) (FB) * (1889) 
12 Mad 19 (26) : 15 Ind App 171 (PC) * (1888) 15 Cal 
488 (491) (FB) « (Vol 32) 1945 PC 178 (179, 180) ; 
72 Ind App 287 (PC). 

[2] The Court cannot presume from the proved 
existence of irregularity and injury that the latter 
occurred by reason of the former, unless such is shown 
to have been caused by the irregularity. (’89) 9 Cal 
656 (660, 662) ; 10 Ind App 25 (PC) ^ (’89) 12 Mad 
19 (26, 26) : 15 Ind App 171 (PC) * (’86) 11 Cal 200 
(210, 213) (FB). 

[3] The relationship between the irregularity and 
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loss may be establlslied either by direct evidence or in- 
ferred from the nature of the irregularity and the 
extent of the inadequacy of the price. (Vol 3*2) 1945 PC 
178 (179, 180) : 72 Ind App 237 (PC) * (Vol 14) 1927 
All 241 (242) : 49 All 402 (DB) ^ (Vol 16) 1929 All 948 
(949, 950) : 52 All 115 (DB) ^ (Vol 16) 1929 Pat 588 
(590) ^ (Vol 17) 1980 Lah 15 (16) ^ (Vol 20) 1933 
Cal 662 (664) (DB): (31 Cal 815 followed) * (Vol 20) 
1933 Mad 225 (227) : 56 Mad 356 (DB) ^ (Vol 25) 
1938 Mad 174 (175). 

[But see (Vol 4) 1917 Mad 967 (967) (DB) : 21 Cal 
66 : 20 Ind App 176 (PC) followed).] 

1_4] In order to connect the injury with the irregu- 
larity or fraud, the applicant should point out some 
facts from which the Court can reasonably infer such 
an injury. (Vol 1) 1914 All 325 (325) (DB) ^ (Vol 22) 
1935 Mad 459 (463) (DB) * (Vol 25) 1938 Lah 152 (154) 
(DB) (Vol 25) 1938 Mad 174 (175) (DB). 

[5] Where in a sale proclamation, the property is 
undervalued and it has been sold at an inadequate 
price, the sale may be set aside. (1911) 15 Cal W N 
577 (578) (DB) * (’21) 57 Ind Gas 640 (641) (DB) 
(Pat) ^ (’09) 1 Ind Cas 246 (247; (DB) (Cal) ^ (Vol 25) 
1938 Mad 720 (720) (DB) * (Vol 22) 1935 Mad 459 
(463) (DB). 

[6J Irregularity and understatement of probable 
price of the property — Court may infer without any 
other evidence that injury has resulted. (Vol 13) 1926 
Mad 959 (960) * (Vol 22) 1935 Mad 438 (439). 

[7] A mere inadequacy of price is no ground for 
setting aside a sale. (Vol 27) 1940 Cal 265 (268) : 
ILB (1940) 1 Cal 1 (DB) (Vol 12) 1925 Mad 202 
(203) (DB) ^ (Vol 13) 1926 Lah 588 (588) (Vol 25) 
1938 Lah 508 (508) *» (Vol 25) 1938 Mad 174 (175) 
(Vol 22) 1935 Pat 242 (242). 

[8] The inadequacy in the price must have been 
occasioned by some irregularity. (Vol 28) 1941 Pat 440 
(441) (DB) ^ (Vol 12) 1925 Mad 729 (730) (DB) ^ 
(Vol 21) 1934 Nag 260 (251). 

[9] In the absence of proof to the contrary, the pre- 
sumption is that the price fetched at a court-sale is 
adequate. (Vol 20) 1933 All 218 (223) : 55 All 221 (DB). 

[10] In the following cases substantial injury was 
held to be the result of irregularity or fraud : 

[a] Irregularity in fixing value, (’13) 21 Ind Cas 
592 (593) (Mad) (DB). 

[b] Irregularity in proclaiming incumbrance. (Vol 
12) 1925 Oudh 424 (424) (DB). 

[e] Time of sale on adjourned date not specified. 
(Vol 2) 1915 Oudh 124 (126) : 18 Oudh Cas 1. 

36. Waiver of irregularity and estoppel. — [1] 
Judgment-debtor served with notice under E. 06 or 
with knowledge of contents of proclamation before it is 
issued, neglecting to objeot to the proceeding^, will not 
be allowed to object to the sale under this rule. (Vol 17) 
1930 All 865 (866) (DB) * (Vol 2) 1915 Mad 989 (992); 
38 Mad 387 (DB) * (Vol 21) 1934 Bom 348 (349) : 
58 Bom 564 * (Vol 14) 1927 Ail 513 (514): 49 All 
788 (DB) * (Vol 17) 1930 Bom 290 (291) ; 64 Bom 348 
(DB) * (Vol 15) 1928 Cal 328 (331) (DB) * (Vol 17) 
1930 Lah 685 (686) * (Vol 11) 1924 Mad 217 (218, 
220) : 46 Mad 736 (DB) * (Vol 18) 1931 Pat 63 (64) 
(DB) * (Vol 11) 1924 Pat 111 (112): 2 Pat 916 (DB) 
(This case is overruled in (Vol 12) 1925 Pat 474 : 5 Pat 
1 (SB) on another point). * (Vol 32) 1945 Cal 434 (436) 
(DB). 

[See however (Vol 24) 1937 Pat 493 (493) (DB)], 

[But see (Vol 17) 1930 Nag 191 (193)]. 


[2] The reason for the rule is to prevent the judg- 
ment-debtor from coming forward to make the whole 
proceedings infructuous after lying low till the sale is 
complete. (’89) 12 Mad 19 (25) : 15 Ind App 171 (PC). 
(Following 9 Cal 656 : 10 Ind App 25 (PC). 

[3] Where the sale itself was one without jurisdic- 
tion, the failure of judgment-debtor to raise an objection 
when notice was issued is immaterial (Vol 18) 1931 
Oudh 398 (399) (DB). 

[4] Where the judgment debtor had consented to the 
irregularity before sale, he cannot afterwards complain 
of it under this rule. (Vol 16) 1929 Mad 275 (277) (DB) 

* (Vol 21) 1934 Cal 251 (253) (DB). 

[5] Judgment-debtor applying and obLaining adjourn- 
ment of a sale must be deemed to have admitted the 
correctness of the proclamation or at least the absence 
of mistake or irregularity likely to mislead. (’77) 3 Ind 
App 230 (240) : 26 Snth WE 44 (48) (PC) * (Vol 32) 
1945 PC 67 (70) : 72 Ind App 104 : ILE (1945) Mad 
601 : ILE (1945) Ear PC 142 (PC). 

[6] Waiver of the necessity for a fresh proclamation 
necessarily implies a waiver of objection to any defect 
appearing on the face of the sale proclamation- (Vol 25) 
1938 PC 230 (231, 232) : 32 Sind LE 879 (PC). 

[7] Judgment-debtor consenting to waive irregularity 

at the time of postponement of the sale cannot object to 
the sale afterwards. (Vol 13) 1926 Cal 577 (578) (DB) 

* (Vol 5) 1918 Cal 293 (294) (DB) * (Vol 22) 1935 Pat 
483 (485) (DB). 

[8] Where the judgment-debtor was not aware of the 
facts to which be was bound to object, there can be no 
waiver or estoppel. (1911) 13 Cal L Jour 192 (197) 
(DB) (’07) 6 Cal L Jour 62 (67 to 70) (DB) * (Vol 2) 
1915 Mad 989 (993) ; 38 Mad 387 (DB). 

[9] The burden of proving knowledge of the judg- 
ment-debtor of facts from which intention on his part 
to waive his right to object lies upon the decree -holder. 
(Vol 32) 1945 PC 67 (70) ; 72 Ind App 104 : ILE (1945)' 
Mad 601 : ILE (1945) Kar (PC) 142 (PC). 

[10] In the following instances, it has been held that 
there is no waiver ; 

[a] Judgment-debtor agreeing to waive on condition 
the sale is postponed — Court refusing postponemen t. 
(’10) 5 Ind Cas 489 (490) (DB) (Cal). 

[b] Waiver of the issue of a fresh proclamation only — 
Any objection on the ground of an irregularity in the 
publication of the orig%nal proclamation is not waived, 
(’ll) 14 Cal L Jour 346 (351) (DB) . 

[e] Sale postponed on waiver of fresh proclamation 
by judgment* debtor — Refusal of subsequent application 
for fresh proclamation by attaching decree-holder — - 
The decree- holder can question the sale on that 
ground. (’01) 24 Mad 311 (316, 316) (DB). 

' [d] A judgment’ debtor waiving a fresh proclamation 
will not be deemed to have waived the non -specifica- 
tion of tbe hour of adjourned sale. (’01) 6 Cal WN 48 
(64) (DB). 

[e] Bidding by the applicant at the sale will not 
amount to a waiver of the irregularity in holding sale 
on a court-holiday. (Vol 16) 1929 Lah 673 (675). 

[f] Statutory duty oast upon the Court cannot be 
waived. (Vol 29) 1942 Pat 238 (239) : 21 Pat 281 (DB) 

* (Vol 14) 1927 Bang 84 (85) (DB). 

[But see (Vol 28) 1941 Pat 440 (442) (DB)]. 

[11] Judgment-debtor’s objection made before sale 
overruled — The same ground can be urged in an applica- 
tion to set aside the sale. (Vol 17) 1930 Oudh 81 (82) : 
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S Luck 481 (DB) ^ (Vol 15) 1928 Pat 25 (27) : 6 Pat 
588 (DB). 

[12] Debtor obtaining time to pay decree amount on 
condition that his pending application under this rule 
will be dismissed on his failure — If he fails, he will be 
estopped from continuing it. (’02) 29 Cal 577 (580) (DB). 

[13] A aue=ition of waiver is a mixed question of law 
and fact, (’ll) 13 Cal L Jour 192 (202) (DB). 

37. Bona fide purchaser for value without 
notice, — [1] A sale can be set aside under this rule, 
even though the purchaser is a hona fide one for value 
and stranger. (Vol 10) 1923 Cal 538 (541) (DB) ‘I«CVol 
4) 1917 Mad 42 (42) (DB) ^ (Vol 10) 1923 Pat 435 
(435). 

[2] Proceedings or suit to set aside sale on the plea 
that decree and execution are tainted by fraud and 
collusion — The bona fide purchaser for value may resist 
it with success. (’66) 10 Moo Ind App454 (473, 474) 
(PC) * (Vol 24) 1937 Pat 644 (645) (DB). 

38. Setting aside sale on grounds not taken in 
the application. — [1] The following are the divergent 
views as to whether a sale can be set aside on grounds 
not taken in the application : 

[a] Sale cannot be set aside on obieotions not ex- 
pressly taken in the application. (Vol 19) 1932 Lah 
676 (576) (DB) ^ (’99) 21 All 140 (142) (DB) ^ (Vol 
6) 1919 Lah 260 (261) * (’ll) 1911 Pun LB No. 102 

P. 407 (408). 

[aa] Further particulars may be furnished even 
beyond thirty days, which may be treated as an amend- 
ment of original application. (Vol 13) 1926 All 305 
(305) : 48 All 286. 

[b] Court can even in appeal set aside sale under its 
inherent powers on a ground not taken. (Vol 11) 1924 
Mad 778 (778). 

[c] Irregularity patent on the record itself — Court 
can set aside even if it is not spec fically taken. fVol 
26) 1939 Nag 258 (260). 

[2] A new ground requiring evidence cannot be taken 
for the first time in appeal. (1900) 23 Mad 227 (234): 
27 Ind App 17 (PC) * (’83) 9 Cal 656 (663) : 10 Ind 
App 25 (PC). 

39. Setting aside sale in part only, if and when 
permissible. —[1] Where a sale was in several lots and 
the irregularity and injury can be allocated to one part 
only, a sale in respect of that part can be set aside. But 
where the irregularity affects the whole sale and injury 
cannot be allocated to any one part, a sale cannot be 
set aside in pact only (Vol 20) 1933 Pat 223 (224) : 
12 Pat 181 (DB) * (Vol 32) 1945 Cal 434 (437) (DB). 

[But see (Vol 23) 1936 Mad 121 (122) : 59 Mad 438 
(BB)]. 

[2] Application under the rule by some judgment- 
debtors dismissed — Sale set aside on a subsequent 
application by another debtor — Setting aside of the sale 
will take effect only for his benefit. (1937) 41 Cal WN 
224 (225) (DB). 

[See however (Vol 26)1939 Nag 258 (260)]. 

40. Joinder of claims under section 47.— [1] Same 
application may combine both prayer for relif^fs under 
S. 47 and this rule. (Vol 27) 1940 Bom 277 (279) ; 
ILE (1940) Bom 633 ^ (Vol 16) 1928 Pat 272 (272): 
7 Pat 231 (DB). 



[2] Every application to set aside a sale involves a 
question falling within the scope of S. 47. (Vol 4) 1917 
Mad 924 (925) (DB) (Vol 4) 1917 Mad 877 (879) 
(DB). 

[See (Vol 21) 1934 Nag 21 (27) : 31 Nag LB 67]. 

[3] Where the application falls within the scope of 
this rule and S 47, a second appeal against an order on 
such an application is barred by S. 104. (Vol 4) 1917 
Mad 924 (925) (DB) ^ (Vol 11) 1924 Mad 778 (779). 

[4] Where the matter falls within S. 47 alone ^ even 
though the application purports to be under this rule 
aho, the order will be appealable as a decree. (Vol 19) 
1932 Cal 672 (674) : 59 Cal 956 (DB) ^ (Vol 13) 1926 
Cal 1219 (1220) (DB) * (Vol 11) 1924 Mad 431 (432) ; 
47 Mad 288 (FB) ^ (Vol 12) 1925 Mad 1142 (1142) 
(Vol 11) 1924 Rang 124 (124) : 1 Bang 533 ^ (Vol 11) 
1924 All 698 (699) (DB). 

[5] Application containing grounds coming both 
under S. 47 and this rule — Portion of the order under 
S. 47 is open to second appeal. (Vol 11) 1924 Mad 431 
(432) : 47 Mad 288 (FB). 

[See however (Vol 8) 1921 Pat 145 (149) : 6'^Pat 
L Jour 319 (DB) ^ (Vol 11) 1924 Pat 67 (68) (DB)]. 

[6] Application in substance one under this rule — 
The mere fact that it is made lender S. 47 will not make 
it appealable. (Vol 21) 1934 Pat 627 (628) (DB). 

41. Applicability of Order 9 to applications under 
this rule. — [1] Provisions of 0. 9 do not apply to ‘ 
proceedings under this rule. (Vol 13) 1926 Lah 109 
(109) * (Vol 18) 1931 All 594 (594, 595) (DB) (Vol 
14) 1927 Cal 938 (939) (DB) ^ (Vol 13) 1926 Cal 773 
(775,777): 63 Cal 679 (DB) ^ (Vol 6) 1919 Pat 192 
(193) : 4 Pat L Jour 135 (FB). 

[See however (Vol 27) 1940 Mad 569 (569, (DB)]. 

[But see (’09) 2 Ind Cas 156 (156) (DB) Cal]. 

[2] The Court has inherent power to dismiss an 
application under this rule for default, where the appli- 
cant fails to appear in support of application. (Vol 25) 
1938 Mad 495 (495) : ILB (1938) Mad 636 (DB). 

[3] The Court has got inherent power to set aside an 
order under this rule passed ex parte or to restore an 
application dismissed for default. (Vol 18) 1931 All 
594 (594, 695) (DB) (Vol 18) 1921 Pat 293 (295) * 
(Vol 8) l921 Sind 55 (56) : 17 Sind LB I05 (DB) 
* (Vol 15) 1923 All 301 (301). 

42. Appeal —[1] An appeal against an order, setting 

aside or refusing to set aside a sale, lies. (Vol 28) 1941 
Mad 653 (653) ^ (’ll) 13 Cal L Jour 535 (540) ^ 

(Vol 14) 1927 Lah 681 (682) * (Vol 15) 1928 Lah 414 
(416) © (Vol 11) 1924 Pat 346 (347) (DB) * (Vol 19) 

1932 Nag 14 (15) : 27 Nag LB 339 (Vol 5) 1918 Upp 
Bur 28 (*^8) : Upp Bur Bui 139 * (’85) 7 All 253 (255, 
256) (FB) * (Vol 26) 1939 Mad 482 (483) : ILB (1939) 
Mad 349 * (Vol 26) 1939 Sind 62 (64) : ILE (1939) Kar 
417 (DB). 

[But see (Vol 31) 1944 Pesh 42 (43) (DB)]. 

[2] An order on an application under this rule, 
whether made on the ground of material irregularity or 
on the ground of fraud, is not open to second appeal 
by virtue of the provisions of section 104. (Vol 80) 
1943 Cal 237 (238) : ILE (1942) 2 Cal 661 * (Vol 20) 

1933 Mad 838 (838) ^ (Vol 5) 1918 All 209 (210) : 
40 All 122 (DB) ^ (Vol 19) 1932 Cal 203 (204) (DB) 
^ (Vol 12) 1925 Lah 624 (625) : 6 Lah 250 (DB) * (Vol 
10) 1923 Lah 592 (593) : 4 Lah 243 (DB) * (Vol 16) 
1929 Mad 624 (624) ^ (Vol 17) 1930 Nag 68 (58) « (Vol 4) 
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apply to the Court to set aside the sale, on the ground that the judg- 
ment-debtor had no saleable intor'^st in the property sold. 


[1S82-S. 313 ; 1877-S. 313.] 


O. 21, R. 90 {contd.) 

1917 Oudh 45 (45) ^ (Yol 11) 1924 Pat 803 (803) (DB) 

lYol 6) 1918 Pat 297 (298) : 3 Pat L Jour 645 (DB) 
^ (Yol 5) 1^18 Upp Bur 30 (31) : 2 Upp Bur Bui 139 
^ (Yol 25) 1938 Nag 107 (107j : ILR {19'6S) Nag 436 
(DB) ^ (Yol 22) 1935 Bang 521 (521) (Yol 26) 1939 
Bind 62 (63) : ILE (1939) Ear 4l7 (DB) ^ (Yol 23) 
1936 All 763 (764) : 58 All 1003 (DB). 

[But see (Yol 17) 1930 Nag 191 (192)]. 

[3] Objection to sale not falling under this rule but 
falling under S. 47 — Decision on such objection will be 
open to second appeal. (Yol 29) 1942 Pat 146 (147) (DB) 
"fc(Vol 11) 1924 All 698 (699) (DB) 4* (Yol 23) 1936 Lah 
573 (574). 

[4] Order by a single J udge of High Court in appeal 
or revision against an order on application under this 
rule— No appeal lies under Letters Patent. (Yol 4) 1917 
All 325 (326) ; 39 All 191 (DB) (’92) 14 All 226 
(232) (FB) ^ (Yol 12} 1925 Lah 624 (625) : 6 Lah 250 
(DB). 

[5] An appeal to the Privy Council will lie against 

an order of the High Court under Rule 92. (’13) 40 

Cal 635 (648) : 40 Ind App 140 (PC). 

[6] An order dismissing an application under this 
rule for default is appealable under Order 43 Rule 1. 
(Yol 16) 1929 Cal 407 (409) : 56 Cal 969 (DB) -i (’10) 5 
Ind Gas 493 (494) (DB) (Cal). 

[But see (Yol 13) 1926 Cal 773 (778) : 53 Cal 679 
(DB). (Dissented from in (Yol 16) 1929 Cal 407 : 56 Cal 
969) ^ (’07) 10 Oudh Cas 171 (172) DB)], 

[7] Appeal cannot be refused on the ground that 
there is no distinct order confirming the sale. (Yol 16) 
1929 Cal 407 (409) : 56 Cal 969 (DB). 

[8] An order refusing to restore an application dis- 
missed for default is not appealable. (’86) 10 Bom 433 
(434) (DB) (Yol 14) 1927 Cal* 938 (938) (DB) * (’04) 31 
Cal 207 (209) (DB) * (Yol 13) 1926 Lah 109 (109, ’^^(’88) 
11 Mad 319 (321) (DB) (’07)10 Oudh Cas 353 (354). 

[But see (Yol 3) 1916 Cal 221 (222) (DB) ^ (Yol 3) 
1916 Cal 613 (614) (DB) ^ .(Yol 7) 1920 Oudh 177 
(178) : 23 Oudh Cas 349]. 

[9] An application by the Official Receiver to set 
aside a sale in execution is one under this rule and no 
second appeal lies in such a case. (Yol 19) 1932 Cal 
203 (204) (DB). 

[10] In an appeal from an order confirming the sale* 
the purchaser in auction is a necessary party. (Yol 20) 
1933 Lah 324 (326) ^ (Yol 23) 1936 Lah 478 (479) 
(DB). (Af6rming on Letters Patent Appeal. (Yol 22) 
1935 Lah 802). 

[11] Judgment-debtor subsequent to the dismissal of 
his application to set aside sale adjudicated insolvent 
on an application by a creditor filed after the sale — 
Judgment-debtor can appeal against the order of dis- 
missal. (Yol 27) 1940 Mad 569 (f 70) (DB) ( (Yol 20) 
1933 Mad 851 : 57 Mad 89 followed.) ^ (Yol 20) 1933 
Mad 851 (851) : 67 Mad 89 (FB), 

[12] Application under this rule and S. 47 dismis- 
sed— Appellate Court oonfirroing part relating lo dismis- 
sal of application under this rule directing applicant to 
file fresh application under S. 47. — Held, the order 
is bad and should have been one requiring the lower 


Court to proceed under S. 47. (Yol 28) 1941 Mad 28 
(29) : ILR (1941) Mad 203 (FB). (Application under 
O. 21 R. 90 and S. 47 for setting aside sale di^nissed 
so far as it related to 0. 21 R. 90). 

43. Revision. — [1] Application under 0. 21, R. 90 
(Madras amendinent) dismissed for applicant’s default 
to furnish security — No second appea,! lies — Revision 
is competent (Yol 28) 1941 Mad 28 (29) ; ILR (1941) 
Mad 203 (FB). 

[2] Refusal of application under 0. 21 R. 90 on 
ground that applicant had no locus standi to apply — 
Revision lies (Yol 28) 1941 Mad 653 (654) '( (Yol 8) 
1921 Mad 157 : 44 Mad 554 (FB) (Followed ) 

44. Local Amendments. — For eases decided under 
local amendments made to, the rule by different High 
Ocuits, see the following Cases: — 

[a] Order 21 R.ule 90 (Calcutta) — (’38) 42 Cal WN 
661 (665) (DB). 

[b] Order 21 Rule 90 (Lahore) — (Yol 29) 1942 Lah 
153 (160) : ILR (1942) Lah 559 (FB) ( (Yol 24) 1937 
Lah 309 and (Yol 26) 1939 Lah 113 : ILR (1939) Lah 
103 overruled) ^ (Yol 25) 1938 Lah 508 (508) * (Yol 
26) 1939 Lah 222 (222). 

[e] Order 21 Rule 90 (Madras)— (Yol 29) 1942 Mad 
509 (510) (DB) ^ (Yol 28) 1941 Mad 652 (653) (DB) ^ 
(Yol 28) 1941 Mad 28 (30) : ILR 11941) Mad 203 (FB)* 
(Vol 27) 1940 Mad 624 (625) ^ (Yol 31) 1944 Mad 3X3 
(313, 314) : ILR (1944) Mad 815 (DB) * (Yol 32) 1945 
Mad 13 (14) (DB). 

[d] Order 21 Rule 90 (N.-W.F.P.)— (Vol 25) 1938 
Pesh 52 (53). 

[e] Order 21 Rule 90 (Oudh)--(Vol 22) 1935 Oudh 
386 (336). 

[f] Order 21 Rule 90 (Patna)— (Vol 24) 1937 Pat 
260 (261) * (Yol 25) (1938) Pat 240 (241) : 17 Pat 107 
(DB) * (Vol 26) 1939 Pat 248 (252) ; IS Pat 227 
(FB) ^ (Vol 28M941 Pat 440 (442) (DB) * (Vol 27) 
1940 Pat 264 (270.) : 19 Pat 531 (FB) ^ (Yol 24) 1937 
Rang 419 : 1937 Rang LR 268 (FB) (distinguished.) 

[g] Order 21 Rule 90 (Nagpur)--(Vol 30) 1943 Nag 
330 (331) : ILR (1944) Nag 159 * (Yol 32) 1945 Nag 
83 (86) : ILR (1944) Nag 561. 

ORDER 21, RULE 91. 

Synopsis. 

1. Scope of the rule. 

2. Saleable interest. 

3. Who may apply under this rule. 

4. Necessary parties to application. 

5. Compensation for loss of property bought at 

Court-sale. 

6. Appeal. 

1. Scope of the rule [1] A Court sale carries no 

guarantee that the property is the property of the 
judgment-debtor and the auction-purchaser takes the 
risk, and bears the loss if it is subsequently discovered 
not to be the property of the judgment-debtor. There is, 
therefore, no warrant, for the proposition that a 
sale by the Court of property which subsequent- 
ly turns out to belong to the auction-purchaser 
confers a valid title. (Yol 14) 1927 Mad 394 

(395) : 50 Mad 639. (It makes no difference that 

150 A. M. 
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The follomiig shall be added as Kule 91 A : 

“R. 91 A.. Where the execution of a decree has been transferred to the Collector and the sale has been 
conducted by the Collector or by an officer subordinate to the Collector, an application under Rule 89, 90 or 91 
and in the case of an application under Rule 89, the deposit required by that rule, if made to the Collector or the 
officer to 'whom the decree is referred for execution in accordance with any rule, framed by the Local Government 
under Section 70 of the Code, shall be deemed to have been made to or in the Court within the meaning of Rules 
89, 90 and 91.” [9-2-1925.] 


0. 21, R. 91 {Gontd) 

the auction-purchaser is the decree-holder) •i' (Vol 22) 

1935 All 910 (911) (DB). (There is no warrant of title at 
an auction-sale and what is sold is merely the right, 
title and interest of the judgment-debtor and it is for 
the purchaser, whether he is a decree-holder or stranger, 
to ascertain the title for himself.) ^ (Vol 20) 1933 All 
63 (64) : 54 All 948 (DB). (Execution sale— No war- 
ranty of title.) ^ (Vol 11) 1924 Cal 172 (173) (DB) fb 
(Vol 18) 1931 Nag 116 (116) : 27 Nag LR 318 (There 
is no implied warranty of ^title either by the decree- 
holder or the Court in execution sales) ^ (Vol 21) 1934 
Oudh 233 (236) (DB). (Only remedy is to claim 
refund). 

[2] 0. 21, Rule 91 comes into operation in those 
eases where, in spite of the prescribed procedure having 
been regularly followed, -property has been sold in which 
the judgment- debtor has no saleable interest. (Vol 
20) 1933 Pat 435 (440) : 12 Pat 665 (SB) * (Vol 26) 
1939 Nag 179 (182) : ILR (1939) Nag 357 (DB). 

[3] When a person, having knowledge that the 
judgment-debtor has no saleable interest in the property, 
purchases it in the execution sale, he cannot be entitled 
to the benefit of the provisions of 0. 21 B. 91, which 
are designed for the protection of persons who innocen- 
tly and ignorantly purchase valueless property. (1881) 
3 All 627 (527) (DB). 

[4] Rule does not apply where purchaser does no^ 
act in good faith, but has abused processes of Court for 
fraudulent purposes. (Vol 20) 1933 Pat 684 (685) 
(BB). 

[5] Sale of property in execution of decree — Decree- 
holder purchaser — Property sold subsequently found 
not to belong to judgment-debtor — Sale is not void — 
Remedy of decree-holder is only to set aside sale under 
O. 21 E. 91. (Vol 22) 1936 Mad 34g (341). (Application 
is governed by Limitation Act, Art. 166) ^ (Vol 22) 

1936 All 889 (890) (DB}. (Sale confirmed and becoming 
absolute — Application to set aside sale on ground that 
judgment-debtor had no saleable interest is not compe- 
tent.) «• (Vol 12) 1925 Pat 106 (111) : 3 Pat 947 (DB) 
(No separate suit lies for recovery of purchase-money 
on ground of judgment-debtor not having saleable 
interest in property.) 

[6] If sale is confirmed, auction-purchaser cannot re- 
open matter by application for farther execution unless 
he gets order confirming sale set aside. (Vol 26) 1938 
All 593 (601) : ILR (1938) All 922 (PB) * (Vol 14) 1927 
Mad 836 (836, 837) (DB) (Vol 14) 1927 Mad 394 
(396) : 50 Mad 639 (DB) •© (Vol 23) 1936 Pat 97 (lOO, 
101) ; 15 Pat 308 (PB). 

[But see (Vol 11) 1924 Pat 273 (274) : 1 Pat 829 
(DB). (Other remedies to set aside sale are not 
barred.)] " 

[7] Rule does not apply to sales held under- Bengal 
Tenancy Act. (Vol 13) 1926 Cal 738 (739, 740). 

[8] Buie does not apply to sales held by Registrar 
under Chapter 27, Calcutta High Court Rules. (Vol 16) 
1929 Cal 207 (209). 


[9] Execution sale of property — Suit for declaration 
by third party that he is owner of that property— Appli- 
cation by auction-purchaser to be allowed not to pay 
one-fourth deposit purchase- money and balance to 
decree, holder till result of declaration suit— Applica- 
tion is not under this Rule. (Vol 18) 1931 Lah 244 
(246) (DB). 

2. Saleable interest — [1] The purchaser in an auction 
sale under R. 91 has Enright to apply to the Court to set 
aside the sale on the ground that the judgment-debtor 
had no saleable interest in the property sold. However, 
that right is limited to the ease where the judgment- 
debtor has absolutely no saleable interest in the pro- 
perty. (Vol 29) 1942 Bom 306 (308) : ILR (1942) 
Bom 704 tf (1883) 9 Oal 217 (220) (DB) ^ (Vol 12) 1925 
Pat 702 ( 702) (DB). (There is no provision in the Code 
for allowing adjustments between the paities after the 
sale has been held.) 

[2] Where the interest is different from one des- 
cribed in the proclamation or very much more limited, 
no relief can be granted to auction-purchaser, unless it 
is possible to say that there is nothing left to be aold. 
(Vol 29) 1942 Bom 306 (308) : ILR (1942) Bom 704 ^ 
(1909) 10 Cal L Jour 492 (494) (DB) ^ (1888) 9 Oal 626 
(627) (DB) ^ (Vol 13) 1926 Nag 17 (19) ; 24 Nag LR 
48. 

[See also (Vol 11) 1924 Pat 355 (357, 359). Purchase 
of property with defective title cannot be set aside if no 
fraud or omission on decree-holder’s part is 
proved] . 

[3] Property sold in execution — Proclamation 
showing mortgage as collusive or without consideration 
— Mortgage subsequently found not collusive — It cannot 
be said that the judgment-debtor had no interest in 
the property as he has an equity of redemption. (Vol 32) 
1915 Mad 40 (42). (Auction-purchaser cannot recover 
money paid from decree-holder). ,, 

[4] Several parcels of immovable property sold in 
one lot— Judgment-debtor having interest only in one 
parcel— -Rule does not, apply. (1912) 23 Mad L Jour 
108 (109) (DB). 

[5] Fact that property sold is subject to mortgage 
does not mean that judgment-debtor has no saleable in- 
terest. (Vol 5) 1918 Pat 636 (637) ; 3 Pat L Jour 616 
(The case is overruled, on another point in (Vol 20) 
1933 Pat 435 : 12 Pat 666 (SBj). 

3. Who may apply under this rule. — [l] It is 
only the auction-purchaser who can apply under this 
rule. (1905) 1 Nag LR 167 (168). 

[2] Judgment- debtor’s executor can purchase in his 
private capacity and can apply under this rule. (Vol 2) 
1915 Oal 536 (539) (DB). 

4. Necessary parties to application. — [1] Person 
alleged by auction- purchaser to be leal owner is not 
necessary party to application under this rule. (Vol 1) 
1914 Mad 318 (319), 

5. Compensation for loss of property bought at 
Court-sale. — [1] Third party claimant establishing 
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92. (l) Where no application is made under rule 89, rule 90 or rule 91, or where such 
Sale when to become application is made and disallowed, the Court shall make an order con- 
absolute or be set aside. firming the sale, and thereupon the sale shall become absolute. 

( 2 ) Where such application is made and allowed, and where, in the case of an applica- 
tion under rule 89, the deposit required by that rule is made within thirty days from the date of 
sale, the Court shall make an order setting aside the sale : 

Provided that no order shall be made unless notice of the application has been given 
to all persons affected thereby. 

( 3 ) No suit to set aside an order made under this rule shall be brought by any person 
against whom such order is made. 

[1882-Ss. 312, 314 ; 1877 -Ss. 312, 314 ; 1859-Ss. 256, 257. See S. 65.] 


O. 21, R. 91 [contd ) 

title to property sold in execution — Right of auction- 
purchaser to apply for refund of purchase-money arises 
only after setting aside sale by application under O. 21 
R. 91 — Where such procedure is not followed. Court 
cannot order refund under its inherent powers. (Vol 
25) 1938 Pat 447 (449, 450) + (Vol 24) 1937 All 18 
(19). 

[2] Decree-holder in execution of joint decree agains^ 
certain persons attaching certain property and pur- 
chasing it himself— Subsequently half of the property 
lost — Decree-holder consequently seeking by execution 
to recover half of purchase-money. Decree-holder is not 
entitled to get back his money. (Vol 18) *1931 All 377 
(378) : 53 All 496 (DB) * (Vol 8) 1921 Cal 115(117) 
(DB). 

[3] Court sale — Judgment* debtor found to have 
title only to part of property sold — Suit by auction- 
purchaser to recover proportionate part of purchase- 
money is not maintainable (Vol 32) 1945 Mad 363 
(364) : ILR (1945) Mad 789 (DB) * (1905) 27 All 537 
(539) (DB) * (Vol 6) 1919 Lah 253 (253, 254) ; 1919 
Pun Be No. 52 (DB). 

[4] Purcha'-er applies to set aside the sale on the 
ground that this had been under a misapprehension as 
to what was to be sold— Held 0. 21 R. 91 did not apply 
to the case (1893) 20 Cal 8 (10) : 19 lud App 154 (PC) 
•P (Vol 2) 1915 Cal 548 (550) (DB) * (1884) 10 Cal 368 
(372) 4 . (Vol 1) (1914) Low Bur 142 (142, 143). 

[5] Decree-holder grossly negligent in describing that 
whole field belonged to his judgment- debtor — Auction- 
purchaser paying full price— ^Subsequently auction- 
purchaser deprived of half-field — Auction-purchaser can 
claim refund of half of purchase-money in separate 
suit. (Vol 18) 1931 Nag 116 (118) : 27 Nag L R 318. 

[6] Suit by auction-purchaser claiming refund of 
portion of purchase- money on ground that area sold 
wrongly described in sale proclamation — Decree- 
holder's ofier to pay back purchase-money refused — 
Auction-purchaser not entitled to compensation. 
(1902) 29 Cal 370 (374). 

[7] Auction -purchaser not misled by anything done 
or said by sale officer is not entitled to have sale set 
aside on ground of his mistake. (Vol 19) 1932 All 403 
(404) (DB), 

6. Appeal. — Objection by judgment-debtor on the 
ground that he has no saleable interest — Objection dis- 
missed — Appeal lies from the order oF dismissal. (Vol 
12) 1925 Oudh 618 (619) : 28 Oudh Cas 175 (DB). 

R. 91-A — Note 1 (Bombay Amendment) 

[1] Rule 91-A of 0. 21 (Bombay amendment) is 
conditional. It provides for what is to be the effect if 
an application is made to the Collector to set aside a 


sale. But if no application is made to him, the Rule 
never comes into operation. There is nothing to com- 
pel an applicant to make his application to the Collector 
rather than to the Civil Court. (Vol 25) 1938 Bom 
209 (209). 

ORDER 21, RULE 92. 

Synopsis. 

1 . Scope of the rule. 

2. Court, Meaning of, 

3. Necessary parties and notice to them. 

4. Suit to set aside or restore sale, 

5. Plea of irregularity or fraud in defence. 

6. Suits to set aside sales under other Acts. 

7. Court-fee on a plaint in suit to set aside 

sale. 

8. Sale held by Collector — Confirmation. 

9. Confirmation before thirty days. 

10. Compromise after sale but before confirma- 

tion. 

11. Appeal. 

1. Scope of the rule, — [1] A sale should be con- 
firmed where no application is made under R. 89, 90 or 
91 or where such application is made and disallowed. 
(Vol 29) 1942 Mad 608 (609) * (’93) 20 Cal 8 (11) : 
19 Ind App 154 (PC) * (*76) 3 Ind App 230 (236) 
(PC). 

[2] The Court should confirm the sale, even without 
an application by, or the presence of, the party 
concerned. (Vol 17) 1930 Nag 134 (136) (Vol 20) 1933 
Lah 99 (100) ; 13 Lah 761 * (Vol 25) 1938 Mad 307 
(312) (DB). 

[3] The Court cannot confirm the sale without dis- 
posing of any pending application under R. 89, 90 or 
91. (Vol 29) 1942 Cal 480 (481) (DB). 

[4] Where the purchaser is a stranger, subsequent 
adjustment of the decree by the decree-holder and judg- 
ment-debtor is no ground for refusing confirmation. 
(Vol 28) 1941 Cal 159 (162) : ILR (1941) 1 Cal 147 * 
(Vol 18) 1931 PC 33 (34) : 68 Ind App 50 : 27 Nag LR 
95 (PC) [(Vol 9) 1922 Nag 248 ; 18 Nag LR 134 and 
(Vol 15) 1928 Nag 43, overruled]. 

[5] Upon confirmation, the sale will become absolute. 
(Vol 8) 1921 Mad 498 (507) (DB) * (’12) 12 Mad L Tim 
311(312) (DB). 

[6] The rule requires an order confirming the sale 
and in the absence of such order, the Sale will not auto- 
matically get confirmed. (Vol 21) 1934 Cal 822 (823) 
^ (Vol 25) 1938 Oudh 221 (223) : 14 Luck 186 (DB) ^ 
(Vol 24) 1937 Mad 560 (561, 562) (’37) 1937 Oudh WN 
1153 (1156). 
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Allahabad 

In sub-rule (1), after tbo words “the Court shall,’’ insert the words “subject to the provisions of Kule 58 (2).” 
Madras 

In sub-rule (2), after the words “within thirty days from the date of sale,” ins ert the following words ; 

“and in case where the amount deposited has bean diminished owing to any cause not within the con- 
trol of the depositor —such deScienoy has b:en made good within such time as may be fixed by the Court.” 

[P. Dis. 56 of 1927.] 

Nagpur 

In sub-rule (1), after the word “make,” insert the words “subject to the provisions of Buie 58 (2).” 

[29-6-1943.] 

Oudh 

In sub-rule (1), after the words “the Court shill,” insert the words “subject to the provisions of Rule 58 (2).’* 
Patna 

In sub-i'Lilo (1), after the words “the Court shall,” insert the words “subject to the provisions of Rule 58 (2).” 


O. 21, H. 92 (contd.) 

[See however (Vol U) 1927 Cal 881 (882) (DB) 
(Express order of confirmation is not necessary) ^ (Vol 
2) 1915 Lah 9 (9) ; 1915 Pun Re No. 81 (Do)]. 

[7] Absence oi application under R. 89, 90, and 91 
does not oust the power of Court under B. 47 to take 
notice of any objection by the judgment-debtor and 
refuse confirmation of the sale. (Vol 28) 1911 Pat 566 
(570) (DB) ^ (Vol 26) 1939 All 368 (369) : ILR (1939) 
All 385 (DB) (Vol 23) 1936 Pat 303 (305) (DB), 

[8] Under its inherent powers, the Court can refuse 
to confirm the sale or can set it aside where it has been 
misled by the decree-holder or where there has been 
abuse of the process of Court. (Vol 10) 1923 Mad 635 
(636, 638) : 46 Mad 583 (DB) (Vol 20) 1933 Mad 
399 (401) (Vol 17) 1930 Lah 208 (210) (Vol 2) 1915 
Oudh 140 (142) ^ (’81) 6 Cal 103 (106) (DB)*(Vol 17) 
1930 Lah 793 (794) ^ (Vol 13) 1926 Nag 17 (18) : 24 
Nag LB 48 (Vol 12) 1925 Sind 253 (254) : 18 Sind 
LB 130 (DB). 

[See (Vol 16) 1929 All 485 (491, 492) (DB). (Where 
the remedy is time-barred, it cannot be given by the 
use of inherent powers)] . 

[9] A sale can be set aside on the ground of adjust- 
ment of decree by the parties before sale though Court 
■was made aware of it only after the sale. (Vol 26) 1939 
Lah 326 (327). 


[10] A sale is not liable to be set aside merely on 
the ground that appHcaimn for execution was time- 
barred. Cl3) 19 Ind Cas 377 (^78) Cal (DB) ^ (’851 
11 Cal 376 (378) (DB) (’83) 6 Mad 237 (238) (DB) ^ 
Yol 4) 1917 Pat 467 (467) : 2 Pat L Jour 157 (DB). 

[But see (’70) 13 Suth WB 273 (275) (DB) ^ (Vol 25' 
1938 All 89 (90) (DB). ^ ivo 

[11] A <?ale is not liable to be set aside on the ground 
that the deoiee has been amended. (Yol 12) 192,5 AlJ 
264 (266) (DB) 1 (Vol 13) 1926 All 41 (42) (DB). 

_ [12] The inherent power of the Court cannot be 
invoked where there is another remedy available for 
getting the sale set aside. (Vol 25) 1938 Bane: 433 
(435) (DB) * (Vol 24) 1937 Lah 416 (417). 

» Allegation by third party that the oonduot ol 
5 ^>^0“ attending sale 

jarisdiotion under 

26U939 c!ll6i aS (Vol 

set’aSe^rn® stranger-purohaser— Decree 

eonflrmation of aale-Sale 
mwt be oonfimed m spite of the reversal of decree and 


S. 153 should not he called in aid to set it aside. (Vol 
28) 1941 Mad 399 (400). 

[Bui see (Vol 12) 1925 Nag 60 (61) : 20 Nag LB 168 
^ (Vol 8) 1921 Nag 121 (122) (DB)]. 

[See however (Vol 7) 1920 Cal 99 (101) (DB). 
(Court may refuse to confirm sale)] . 

[15] The rule has no application to cases whore the 
sale is a nullity. (Vol 20) 1933 Mad 598 (605) : 56 Mad 
808. 

[Note. — Case overruled in (Vol 28) 1941 Mad 161 
171) : ILB (1941) Mad 81 (PB) on another point], . 

[16] The Court can declare the sale to be void where 
the sale is a nullity. (Vol 23) 1936 Mad 205 (214): 59 
Mad 461 (PB). 

[17] Where an application is made to set aside a 
sale under the inherent powers of the Court after 30 
days of sale relying on S. 18 of the Limitation Act, 
the confirmation of the sale is no bar to the applica- 
tion. (Vol 11) 1924 All 261 (262) : 46 All 153 (’98) 
26 Cal 727 (731) (DB) ^ (’02) 6 Cal WN 283 (285) 
(DB). 

[IS] Where an application is made under B. 90 
after the expiry of thirty days from the date of the 
sale, relying on S. 18 of the Limitation Act, confirma- 
tion of sale is no bar to the maintainability of the 
application. (Vol 10) 1923 All 282 (284 : 45 All 316 
(DB), 

[19] Court under its inherent powers can order 
restitution where the sale is set aside subsequent to the 
purchaser obtaining possession. (Vol 17) 1930 Pat 280 
(281, 282) : 9 Pat 685 (DB) ^ (Vol 5) 1918 Pat 52 (53) : 

2 Pat L Jour 206 (DB). 

[20] Order setting aside the sale remits the parties 
to their position before the date of the sale. (Vol 25 

1938 Gal 362 (303). 

[2lJ Ss. 15 and 21 of C. P. Debt ConciKaiioii Act 
do not afieefc the power of Civil Court under 0. 21 
B. 92 to confirm sale held in execution. (Vol 26) 

1939 Nag (282) (287) : ILB (1939) Nag 654 (DB) 

(Vol 25) 1938 Nag 273 (275) : ILB (1939) Nag 

104. 

2. Court, Meaning of.— [l] “Court” means the 
Court which held: the sale, (Vol 21) 1934 Cal 822 
(823). 

3. Necessary parties and notice to them [1] If 

no application under R. 89, 90 or 91 is made within 
time, the sale cannot be set aside under this rule. See 
(Vol 12) 1925 All 236 (237) : 47 All 304 (DB). 
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[2] Bsfore setting aside a sale undfit this rule notloe 
of the application should be given to all persons afieo- 
ted by the order thereon. (’941 18 Bom 594 (596) (DB) 
•t- (’83) 7 Bom 424 (424, 425) (DB)*(’96) 23 Gal 393 (396) 
(DB) k (Vol 8) 1921 Lah 156 (137) * (Vol 11) 1924 
Pat 607 (509) * (Vol 12) 1926 Cal 157 (158) (DB) * 
(’12) 39 Cal 687 (689) (DB) * (Vol 8) 1921 Pat 54 (55) : 
6 Pat L Jour 16 (DB). 

[3] Notice must be given to the auction-purchaser. 
(Vol 25) 1938 Pesh 14 (15) (Vol 26) 1939 Sind 62 
(64) : ILE (1939) Kar 417 (DB). 

[4] Judgment-debtor dying before confirmation— No 
notice is necessary to his legal representative. (Vol 14) 
1927 Ondh 28 (24) (DB). 

[5] An order setting aside the sale, made without 
giving afiected persons an opportunity of being 
heard, is without (urisdiction. (’16) 32 Ind Oas 
891 (893) (BE) Mad) * (Vol 8) 1921 Pat 293 (294) (DB) 
> (Vol 23) 1938 Pesh 14 (15). 

[But see (Vol 20) 1933 Cal 464 (466) * (Vol 15) 1928 
Cal 267 (268) (It is only a wrong order.)] 

[6] Sale with an individual settled by Court and 
confirmed on the same day, on an agreement between 
decree-holder and some of the iudgment-dehtors omit- 
ting to issue notice, is illegal. (Vol 16) 1929 All 671 
(672). 

[7] It is not necessary that the notice should be 
given within thirty days of the date of sale. (’1*3) 37 
Bom 387 (390) (DB) * (Vol 15) 1923 Lah 413 (414 « 
(Vol 16) 1929 Mad 763 (764) ; 52 Mad 861 (DB) * (Vol 
19) 1932 Pat 255 (256) : 11 Pat 504 (DB) * (Vol 11) 
1924 Pat 87 (38): 2 Pat 800»(DB)*(Vol 17) 1930 All 167 
(168) * (Vol 22) 1935 Cal 502 (603) : 62 Cal 286 (DB). 

[8] Persons who would be affected by an order under 
this rule need not be described as parties in the applica- 
tion; it is sufficient if the notice required by this rule is 
given to them. (Vol 16) 1929 All 598 (596) : 51 All 
910 (DB) * (’IS) 37 Bom 387 (391) (DB) *■ (Vol 10) 
1923 Cal 394 (396, 397) (DB) * (Vol 15) 1928 Lah 414 
(417) * (Vol 15) 1928 Lah 418 (419) * (Vol 16) 1929 
Mad 763 (764) : 52 Mad 861 (DB) * (Vol 19) 1932 Pat 
255 (258) : 11 Pal 504 (DB) * (Vol 11) 1924 Pat 37 
(37, 38) : 2 Pal 800 (DB) * (Vol 1) 1914 Oudh 307 
(307) : 17 Oudh Gas 306 * (Vol 22) 1935 Cal 502 (608): 
62 Cal 286 (DB). 

[See (Vol 17) 1930 Pat 318 (318, 319) : 9 Pat 310 
(DB). (Butin an appeal he must implead him in 
the beginning)]. 

[See however (Vol 15) 1928 Cal 189 (189) * (Vol 6) 
1919 Cal 510 (610) (DB) » (’12) 39 Cal 881 (883) (DB) 
* (Vol 16) 1929 Lah 778 (779) (DB) * (Vol 17) 1930 
Nag 5 (5) ; 26 Nag TiE 127 « (Vol 8) 1921 Pat 498 
(498) ♦ (’93) 16 All 407 (409) * (’37) 167 Ind Gas 166 
(166) (Lah). 

[9] Decree holder dead on the dale of application 
impleaded by bona fide mistake — Legal representative 
brought on record beyond period of limitation — Held, 
failure to implead him in time did not defeat the 
application. (Vol 19) 1932 Cal 733 (733) (DB). 

[10] Where the auction-purchaser is alleged to be a 
benamidar for a third party, it is not necessary" to give 
notice to the latter under this rule. (’02) 29 Gal 682 
(686) (DB). 

[11] Applicants for rateable distribution are not 
entitled to notice under this rule. (Vol 18) 1981 Mad 
465 (466, 467) : 55 Mad 64. 


[But see (Vol 6) 1919 Mad 869 (870)*(Vol 24)-19S7 
Mad 589/591)]. 

4. Suit to set aside or restore sale. — [1] Dis- 
posal of application on merits is not necessary for the 
operation of the bar under sub-rule (3) and hence an 
application dismissed as being time barred -will bar a 
subseqjuent suit to set aside the sale. (Vol 30) 1943 
Bom 273 (277,278). 

[2] A suit to set aside an execution sale on grounds 
covered by Er. 89, 90 and 91 is barred by sub-rule (3). 
(*07) 29 All 196 (202) : 34 Ind App 37 (PO) ^ (*90) 17 
Cal 769 (772) (FB). 

[But see (Vol 8) 1921 All 327 (328) (DB) * (Vol 3) 
1916 Lah 301 (302)]. 

[3] Sub-rule (3) in no way controls the provisions of 
O. 21, E. 63. (Vol 32) 1945 Pat 189 (192) : 23 Pat 
961. 

[4] A suit to set aside a sale in execution on grounds 
other than those covered by Br. 89, 90 and 91 is not 
barred by sub-rule (3). (Vol 191 1932 Cal 126 (128) : 
59 CrI 117 (DBl (Vol 121 1925 Pat 376 (378) (DBl ^ 
(’85) 7 All 450 (4521 (OB) « (’ll) 21 Mad L Jour 652 
(654) (PO) (So assumed). 

[See however (Vol 25) 1938 Lah 690 (691)]. 

[5] In the following cases it was bold that this sub- 
rule did not operate to bar the suit to set aside the 
sale. 

[a] Where decree and sale are attached on the 
ground of fraud. (’021 29 Cal 395 (400) : 29 Ind App 
99 (PC) ‘i*- (Vol 22) 1935 All 470 (475) : 57 All 690 
(DBl. 

[b] Where sale is attached on the ground of want 
of lurisdiotion. (Vol 15) 1928 All 527 (530, 532) : 51 
All 846 (DBl ^ (’81) 3 All 206 (2101 (PB) * (Vol 7) 
1920 Bom 30 (30) : 44 Bom 551 (DB) *■ (’90) 17 Cal 
699 (7031 (FB) ^ (Vol 23) 1936 Mad 205 (214) : 69 Mad 
461 (FB). 

[c] Where the sale itself is a nullity or the sale 

officer had no authority to sell the property. (Vol 22) 
1935 All 470 (475) : 57 All 690 (DB). ' 

[d] Where the right is not extinguished by the rejec- 
tion of an application under Bl" 89, 90 or 91. (Vol 27) 
1940 Sind 251 (254) ; ILE (1940) Kar 447 (DB). 

[e] Suit by mortgagor to recover property not included 
in mortgage but sold under mortgage decree and pur- 
chased by mortgagee. (Vol 15) 1928 All 363 (364, 365) : 
50 All 686 (DB) -i* (Vol 16) 1929 All 673 (673). 

[6] A suit, questioning an order dismissing an appli- 
cation to set aside a sale held by the Insolvency Court 
is not barred by this rule, (Vol 10) 1923 Lah 224 (225) 
(DB^. 

[7] Auction-purchaser can sue for damages for loss 
caused by the decree-holder’s fraud in regard to the 
sale. (Vol 24) 1937 Pat 532 (533) : 16 Pat 196 (DB). 

[See however (Vol 22) 1936 Nag 80 (81)]. 

[8] Sale confirmed on a compromise between parties 
— Compromise subsequently declared void — Held the 
confirmation of sale also became void and the applica- 
tion to set aside sale should be beard on merits. (Vol 21) 
1934 All 433 (434). 

5. Plea of irregularity or fraud in defence. — [1] 
Dismissal of an application under B. 90 operates as 
res judicata and purchaser’s suit for possession cannot 
be resisted on the same grounds. (Vol 4) 1917 Cal 198 
(198) (DB) ^ (’09) 31 All 599 (603) (DB) ^ (Vol 3) 1916 
Oal 465 (467) (DB). 
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[2] A plea in defence cannot be raised after confir- 
mation of the sale on the grounds coming under B. 90, 
though no application was made and dismissed. (Vol 16) 
1929 Cal 374 (378, 379) : 57 Cal 403 (FB) ^ (’12) 17 
Ind Cas 126 (126) (Mad) (DB) ^ (’13) 24 Mad L Jour 
70 (72) (DB). 

[But see (Vol 13) 1926 Bom 33 (34, 36) (Obiter)]. 

[3] A third person cannot impeach the title of the 
auction-purchaser on the ground of any alleged 
irregularities in the execution sale. (Vol 14) 1927 Cal 
82 (83, 84) (DB). 

[4] Dismissal of the application made under B. 89 
or B. 90 will not preclude the mortgagor-judgment- 
debtor from setting up the defence plea that the 
property sold was not included either in the mortgage 
or the decree thereon. (Vol 8) 1921 Mad 279 (280) (DB). 

[5] Judgment-debtor or his representative cannot 
plead satisfaction of the decree by an uncertified pay- 
ment in a suit for possession, whether by decree-holder 
or stranger purchaser, especially after the confirmation 
of the sale. (Vol 32) 1945 Mad 161 (164) : ILB (1945) 

827 (FB). (21 Mad 356 and other like cases over- 
ruled). 

6. Suits to set aside sales under other Acts. — [1] 
Public Demands Eecovery Act (Bengal Act III of 1913) 
(See S. 25 of Act 3 of 1913). 

[2] This rule does not apply to sales held under the 
Bengal Tenancy Act. (Vol 8) 1921 Pat 54 (55) : 6 Pat 
L Jour 16 (DB). 

[3] A suit is not maintainable to set aside or to 
confirm a sale held under Act 8 of 1885. (*91) 18 Cal, 
481 (483) (DB) (Vol 8) 1921 Pat 64 (57) : 6 Pat L 
Jour 16 (DB). (Beversing (Vol 6) 1919 Pat 240). 

[But see (Vol 5) 1918 Pat 125 (126) : 3 Pat L Jour 
122 (DB)]. 

[4] Eevenue sale under Act XI of 1859 where there 
is no arrear of revenue is void and can he set aside. 
(’98) 25 Cal 833 (842) : 25 Ind App 161 (PC) (Do). 

[5] A suit will lie to set aside a sale held under the 
Madras Estates Land Act (Vol 14) 1927 Mad 1035 
(1036, 1037) : 51 Mad 76 (DB) ^ (Vol 13) 1926 Mad 190 
(191) : 49 Mad 490 (DB). 

7. Court-fee on a plaint in suit to set aside sale. 

[1] A suit to set aside a sale foi^ arrears of revenue is 
not a suit for a mere declaration without consequential 
relief. (Vol 11) 1924 Cal 731 (732) : 51 Cal 216 (DB). 

[2] The plaint in the suit to set aside a revenue sale 
should be stamped as in a suit for recovery of the 
property sold. (*81) 9 Cal L Bep 231 (232) (DB). 

8. Sale held by Collectbr— Confirmation — [l] The 
Collector to whom a decree has been transferred for 
execution is not a Court executing the decree. (Vol 12) 
1925 All 146 (149) : 47 All 217 (DB). 

[2] The Civil Court is the proper Court to confirm 
a sale held by the Collector. (’96) 1896 Pun Be No. 83 
page 261. 

9. Confirmation before thirty days. — [1] No sale 
can be confirmed ot: can become absolute before the 
expiry of thirty days from the date of the sale. (’03) 
13 Mad L Jour 231 (234) (DB) ^ (’87) 9 All 411 (413) 
(DB) * (’84) 7 Mad 612 (514) (DB). (Case under S 312 
of the old Code — The period allowed there was 60 days.) 
* (Vol 23) 1936 Pat 164 (166). 

£2] A sale becomes complete only where the bid is 


accepted and the bidder declared the purchaser. (Vol 21) 
1934 Oudh 25 (27) : 9 Luck 393 (DB). 

10. Compromise after sale but before confirma- 
tion.— [1] Confirmation of sale held over under a 
compromise till a date fixed foe payment of decree 
amount— Court passing orders that “ the darkhast is 
allowed to be withdrawn for the present ’’—Held, that 
sale should be confirmed on failure to pay the amount 
as agreed. (Vol 20) 1933 Bom 358 (359) : 57 Bom 
616 (DB). 

[2] Conditional order of confirmation that the sale 
should be set aside on the term of the compromise 
regarding payment being fulfilled, can be passed by the 
Court. (Vol 29) 1942 Pat 344 (345) (DB). 


11. Appeal.-— [1] An order under this rule setting 
aside or refusing to set aside an execution sale is appeal- 
able under 0. 43 B. 1 (j) of the Code. (Vol 27) 1940 Sind 
251 (253) ; TLB (1940) Kar 447 (DB) * (Vol 26) 1939 
Mad 482 (483) : ILB (1939) Mad 349 ^ (Vol 24) 1937 
Pat 113 (115, 116) ; 16 Pat 202 (FB) ^ (Vol 20) 1933 
Lab 210 (210, 211) ^ (Vol 9) 1922 All 90 (90) : 44 All 
209 (DB) (’85) 7 All 253 (256) (FB) * (Vol 4) 1917 
Cal 554 (555) (DB) * (’02) 29 Cal 548 (552) (DB) * (’12) 
1912 Mad WN 756 (757) (DB) ^ (Vol 19) 1932 Nag 14 
(16) : 27 Nag LB 839. 

[2] An order merely confirming the sale in the 
absence of an application to set it aside is uot 
appealable. (Vol 16) 1929 Lah 778 (779) (DB) (Vol 
|6U929 All 671 (672) * (Vol 14) 1927 Oudh 23 (24) 

[See however (Vol 23) 1936 Oudh 172 (172) (DB)]. 

[But see (’89) 11 All 333 (337) (DB)]. 

[3] An order confirming sale without disposing of an 
applicetion to set aside is not appealable. (Vol 29) 1942 
Cal 480 (481) (DB). 

[4] An order refusing to confirm a sale on the ground 
^at the decree had been satisfied, is not appealable. 
(Vol 16) 1929 Lah 438 (439). 

[5] An order setting aside a sale suo motu under the 
Court’s inherent powers is not appealable. (Vol 12) 
1925 Sind 253 (254) : 18 Sind LB 130 (DB). 


[6] No second appeal will He from an order setting 

aside or refusing to set aside a sale under this rule. (Vol 
23) 19.36 All 763 (764) (DB,*(Vol 23) 1936 Lah 969 (971) 
^ (’99) 23 Bom 631 (534) (DB) * (Vol 19) 1932 Cal 203 
(204) (DB) ^ (Vol 19) 1932 Lah 630 (631) (DB) * (Vol 
20) 1933 Nag 72 (73) : 29 Nag LB 92*(Vol 4) 1917 Oudh 
45 (45) * (Vol 6) 1918 Dpp Bur 30 (31) : 2 Upp Bur 
Buie 139 >3& (Vol 231 1936 Oudh 172 (172) (DB) * (Vol 
26) 1939 Sind 62 (63) : ILB (1939) Kar 417 ^ (Vol 23) 
1936 Pat 119 (120) ^ (Vol 25) 1938 Nag 107 (107) : ILB 
(1938) Nag 436 (DB). ^ 

[7] Appeal against order refusing to set aside in 
which the auction-purchaser is not impleaded should be 

166 (167) (Lah) ^ (Vol 
23) 1936 Lah 478 (479) (DB) (Affirm’ng on Letters 
Patent Appeal (Vol 22) 1985 Lah 802). 

[See however (Vol 24) 1937 Lah 263 (265)]. 

[8] The auction-purchaser is not a necessary party 
^ appeal against an order setting aside a sale 
where he shows no interest either although served 

Nag 302*^(DB) 


[9] Pending appeal against order refusing to set 
aside sale, the sale does not become complete within 
Art. 180 of the Limitation Act, even though 
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confirmed by Court. (Vol 21) 1934 PC 134 (136) : 
61 Cal 945 : 61 Ind App 248 (PC). 

[10] An auction- purchaser can appeal from an 
order passed in a proceeding to set aside a sale. (Vol 
26) 1939 Sind 62 (64) : ILR (1939) Kar 417 (DB). 

[11] A judgment-debtor, who was declared insolvent 
during the sale proceedings, has no locus standi to 
appeal from an older confirming the sale. (Vol 23) 
1936 Lah 36 8 (368). 

ORDER 21, RULE 93. 

Synopsis. 

1. Where a sale of immovable property is set 

aside under Rule 92. 

2. Right of decree-holder to withdraw purchase 

money before confirmation of sale. 

3. Sale set aside for want of saleable interest. 

4. Suit for purchase- money in such cases. 

5. Sale set aside for irregularity. 

6. Interest. 

7. Value of improvement effected by him. 

8. Poundage fee, 

9. Limitation. 

10. Order under this^ rule, Executability of- 

11. Appeal and revision. 

1. Where a sale of immovable property is set aside 
under Rule 92. — [1] Sale set aside but not under 
E. 92 — Auction-purchaser not entitled to retund under 
this rule, merely because judgment-debtor had no sale- 
able interest. (Vol 30) 1943 Bom 288 (292) : ILR 
(1943) Bom (400) (DB) * (Vol 20) 1933 All 63 (63) : 54 
All 948 (DB) * (Vol 23) 1936 Mad 50 (55) : 59 Mad 
202 (FB) ( (1912) 23 Mad L Jour 487 and (Vol 6) 1919 
Mad 498 overruled) ^ (Vol 25) 1938 Pesh 66 (67) (DB). 
(Execution sale confirmed and application by auction- 
purchaser to be put in possession — Possession *not given 
on account of deciee passed m favour of another in 
regular suit claiming property as his own— Application 
for refund by auction-purchaser is not one under 0. 21 
E. 93, nor can he get refund in execution proceedings. 

[2] As long as the order setting the sale aside sub- 
sists, it must attract the operation of R. 93 (Vol 15) 
1928 Oal 267 (268). 

2* Right of decree-holder to withdraw purchase- 
money before confirmation of sale —[1] Purchase- 
money may be paid to decree-holder before sale is 
confirmed But decree-holder cannot claim it as 
of r ght. (Vol 2) 1915 Oal 297 (298) (DB) (12 Cal 252 
followed). * (Vol 25) 1938 Nag 54 (54) ; ILR (1938) 
Nag 456. 

3. Sale set aside for want of saleable interest 

[1] Auction-purchaser purchasing properties in one 
lot To some of them judgment-debtor subsequently 
found to have no title — Auction-purchaser cannot 
claim refund of proportionate purchase-money under 
this rule. (Vt)l 17) 1930 Mad 856 (856) (DB) ^ (1886) 
9 Mad 437 (439) (DB). \ \ ; v / 


[But see (’IS) 1913 Pan LR No. 79 Page 300. 

( Auction-purchaser is entitled under 0. 21 R. 93 to 
recover his money or some part of it even when the 
judgment-debtor ha^ some saleable interest in the pro- 
perty sold)], 

[2] This rule, which repeals S. 315 of the old Code, 
makes it clear that the purchaser is not entitled to 
apply for refund of purchase-money unless the sale is 
set aside under E. 92, (Vol 5) 1918 Mad 1286 (1287). (S. 
315 of old Code compared with the present rule.) 

[3] Sale set aside — Money withdrawn — Court has 
inherent powers to order for refund on sale being con- 
firmed— On appeal. (Vol 4) 1917 Pat 495 (497) : 2 
Pat L Jour 361 (15 Cal L Jour 187 Relied on and com- 
mented upon ; 16 Oal L Jour 83 Not foil.) 

4. Suit for purchase-money in such cases. — [1] 
Under S. 315 of the Code of 1882, corresponding to this 
rule, it was held that the purchaser could file a separate 
suit for purchase-money. (1913) 35 All 419 (423, 424) 
(DB)*(1911) 35 Bom 29 (33. 34) (DB) * (1910) 37 Cal 67 
(69) (DB) * (1906) 10 Oal WN 274 (276) (DB) (1910) 
7 Mad L Tim 232 (232) (DB) * (1894) 17 Mad 228 
(2:10) (1893) 16 Mad 361 (363) ^ (1888) 11 Mad 
269 (273). 

[But see (1910) 5 Low Bur Rul 58 (67) (FB)]. 

[3] There is a conflict of decisions under the present 
Code, as to whether a sepE^rate suit for refund of 
purchase-money will be where it is found that the 
judgment-debtor had no saleable interest in the proper- 
ties sold. The following views have been expressed — 

[a] The auction-purchaser’s right of suit has been 
taken away under this Code and his only remedy 
is one prescribed in E. 91 and in E. 93. (Vol 
26) 1938 All 593 (601) : ILB (1938) All 922 
(FB) * (Vol 22) 1933 All 470 (473) : 57 All 690 (DB) * 
(Vol 8) 1921 All 377 (381) : 43 All 60 (DB) n (Vol 5) 
1918 All 325 (326) (DB) * (Vol 4) 1917 All 363 (864) : 
39 All 114 (DB) * (Vol 26) 1939 Oal 310 (311, 312, 
313) : ILE (1939) 1 Cal 452 * (Vol 25) 1938 Oal 263 
(268. 269) ; ILE (1938) 1 Cal 512 (DB) * (Vol 11) 1924 
Cal 172 (172, 173) (DB) * (Vol 10) 1923 Cal 85 (87): 
50 Cal 115 * (1921) 64 Ind Cas 628 (629) Oal * (Vol 
7) 1920 Cal 791 (7S1) (DB) *■ (Vol 5) 1918 Oal 505 (506) 
(DB) * (Vol 5) 1918 Oal 148 (149) (DB) # (Vol 12) 
1925 Lah 467 (468, 469) : 6 Lah 283 (DB) * (Vol 12) 
1925 Lah 199 (201) * (Vol 8) 1921 Nag 60 (63) * (Vol 
6) 1919 Nag 96 (96) : 15 Nag LB 140 * (Vol 6) 1-918 
Nag 259 (262)* (Vol 4) 1917 Nag 203 (203)* (Vol 7) 
1920 Oudh 308 (311) : 22 Oudh Cas 42 * (Vol 25) 1938 
Pat 150 (151, 152) (DB) * (Vol 12) 1925 Pat 106 (110) 
(DB) ♦ )Vol 28) 1941 Pesh 41 (42, 48) * (Vol 7) 1920 
Low Bur 168 (169) * (Vol 6) 1910 Low Bur 99 
101) : 10 Low Bur Enl 76 ♦ (Vol 16) 1928 Bang 272 
(273) : 6 Bang 468. 

[b] Where the purchaser is induced to buy the pro- 
perty on account of fraud, mis-representation or gross 
neglect of duty on the part of decree-holder, he can 
sue lor purchase-money. (Vol 15) 1928 All 704 (705) * 
(Vol 9) 1922 Bom 205 (206, 207) : 46 Bom 838. (Such 
a suit would depend upon different evidence and would 
be of a different ebaractec from a suit for refund of 
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95. Where a sale of immovable prO];)erty has become absolute, the Court sliall grant a 
certificate specifying the property sold and the name of the person who 
Certificate to purchaser. £g declared to be the purchaser. Such certificate shall 

bear date the day on which the sale became absolute. 

[1882-S. 316 ; 1877-S. 316 ; 1859-S. 259.] 


O. 21, R. 93 icontd.) 


purchase-money on the mere ground that the judgment* 
debtor had no saleable interest in the property sold.) 
(39 All 114 and (Vol 3) 1916 Mad 290 : 39 Mad 803) ^ 
(Vol25) 1938 Cal 263 (268, 269) : ILR (1938) 1 Cal 
512 (DB) ^ (Vol 15) 1928 Mad 152 (152, 153) (DB). 
(Where he succeeds in recovering money from decree- 
holder, starting point for decree-holder’s application for 
fresh execution is date of payment of the amount.) ^ 
(Vol 5) 1918 Nag 245 (246). 

[See also (Vol 24) 19^7 Nag 140 (142). (Where 
there is fraud or negligence of decree-holder, auction- 
purchaser is entitled to sue him for refund of purchase- 
money on ground of failure of consideration)] . 

[e] Rr. 92 and 93 do not apply and the auction- 
purchaser has a right under the substantive law for 
refund of purchase -money and the suit is maintainable. 
^ (Vol 1) 1914 All 252 (252) : 36 All 529 (DB) ^ (Vol 
13) 1926 Cal 971 i972, 973, 974): 53 Cal 758 (DB) 
(Vol 13) 1926 Cal 297 (299) (DB) (Vol 19) 1932 Lah 
401 (411, 412) : 13 Lah 618 (FB). (Suit being for re- 
covery of money, paid under mistake of fact is 
maintainable under -equity). ^ (Vol 11) 1924 Lah 
115 (115) : 4 Lah 354 (DB) (Vol 23) 1936 Mad 50 
(56) : 59 Mad 202 (PB) * (23 Mad L Jour 487 and 
(Vol 6) 1919 Mad 498 overruled). ^ (Vol 5) 1918 Nag 
103 (105) * (Vol 24) 1937 Oudh^286 (286, 287) : 13 
Luck 138 (DB) ^ (Vol 24) 1937 Oudh 145 (146) : 12 
Luck 626. (Decree-holder can sue for refund from 
another decree-holder to whom payment has been made 
by way of rateable distribution). * (Vol 17) 1930 Oudh 
148(161, 162) : 5 Luck 552 (FB) (Per FB , Slirivastava 
J. contra) * (Vol 27) 1940 Bang 1 (6, 7) : 1939 Bang 
LE 649 (FB). 6 ^ s 


[d] Buie of caveat emptor is not to be extended to 
eases where purchaser is decree-holder and sale is 
found to be nullity in another suit. (Vol 20) 1933 All 
218 (222) : 55 All 221 (DB). 

[3] Where the sale has taken place under the Code 
of 1882, right of the auction-purchaser tea separate 
suit for refund of purchase-money, must be determined 
with reference to the old Code. (Vol 10) 1923 Cal 85 
(90) : 50 Cal 116 © (Vol 7) 1920 Mad 560 (551) (DB). 

[4] Auction-purchaser deprived of property due to 

finding in another suit — Auction-purchaser is entitled 
to apply for refund under. S. 47, (Vol 10) 1923 All 394 
(396) : 45 All 369 (FB). ‘ 

[See also (1876-77) 1 All 568 (579) (FB)]. 


5. Sale set aside for irregularity. — [l] Stranger 
purchaser can sue for poundage fee paid and interest on 
deposit on sale being set aside for irregularities by 
decree-holder. (Vol 3) 1916 Mad 290 (290, 292, 293) : 
39 Mad 803 (DB). 

6, Interest.— [1] Under 0. 21, B. 93, the Court has 
power to award interest when a sale is set aside .and 
the refund of purchase-money is ordered, although the 
security bond under which the money has been paid to 
the decree-holder does not reserve interest. (Vol 8) 1921 
PC 27 (27) : 48 Ind App 24 : 6 Pat L Jour 129* (PC) 
* (Vol 6) 1918 Cal 511 (611, 512) (DB) ^ (Vol 16) 1929 
Lah 617 (618) (DB) ^ (Vol 29) 1942 Mad 423 (424) : 
ILB (1942) Mad 691 (DB). (Executing Court has full 
descretion to order interest or refrain from doing so. 


^ (Vol 5) 1918 Mad 353 (356) : 40 Mad 1009 (DB). 
(Interest at only Court rate should be awarded) ^ (1885 
8 Mad 101 (103) (If the purchaser himself has contribu- 
ted to the loss he has incurred, interest may be refused.) 

[See (1883) 5 All 364 (366) (FB)]. 

[2] Decree- holder cannot be ordered to pav interest 
if purchase-money was lying throughout in the Court. 
(Vol 30) 1943 Mad 235 (236). 

7. Value of improvements effected by him. — [l] 
Stranger purchaser in auction sale is entitled to com- 
pensation for improvements upon reversal ot sale 
irrespective of his bona fides. (Vol 13) 1926 Nag 160 
(161). 

8. Poundage fee. — [1] Sale set aside— Poundage 
paid cannot be refunded by Court — Most that can be 
done is to make recommendation to Bevenue Authorities 
that particular case is fit one for refund. (Vol 21) 1934 
Mad 409 (410). 

[2] When a third party purchaser at a Court auction 
has had to pay poundage fees and the sale is afterwards 
set aside, it is doubtful as to from whom the poundage 
fee is recoverable, viz,, judgment-debtor or decree-holder. 
(Vol 4) 1917 Mad 217 (218). 

9. Limitation. — [l] For limitation period for a|>^i- 
eation under this rule, see Art, 181 of the Limitation 
Act, and for limitation for a suit to r-eoover purchase- 
money, see Art. 62. See also the undermentioned case. 
(Vol 28) 1941 Mad 751 (751, 7.52) (DB). (Order sotting 
aside execution sale appealed against— Application by 
auction-purchaser under 0. 21, B. 93 toi refund of 
poundage and interest on purchase-money already 
recovered by him —Limitation runs from date of appel- 
late decree.) 

10. Order under this rule Executability of — [1] 
A purchaser who has obtained au order for refund of 
the purchase-money, can execute the order as if it 
were a decree. (Vol 6) 1919 Mad 894 (895) (DB). 

11. Appeal and revision. — [1] Order granting or 
refusing refund of purchase-money under this rule — 
Appeal does not lie. (Vol 27) 1940 Bom 210 (213, 214) : 
ILR (1940) Bom 370 (DB). (Order directing refund) 
®'(1890) 12 All 397 (399) (Order refusing refund passed) 

(Vol 26) 1939 Mad- 740 (742) (DB) ^ (Vol 24} 1937 
Mad 779 Beversed). * (Vol 4) 1917 Mad 217 (217) (DB) 
(Order for refund of purchase-money to third party 
purchaser does not fall under S. 47), 

[2] Execution sale set aside— Order directing judg- 
ment-debtor to refund poundage fees to auction-purcha- 
ser, without notice to him, is without jurisdiction and 
should beset aside in revision, (Vol 4) 1917 Mad 217 
(218) (DB). 

ORDER 21, RULE 94. 

Synopsis. 

1. “The Court shall grant a certificate.'' 

2. Certificate if transfers title. 

3. To whom certificate should be granted. 

4. Contents of certific de of sale. 

5. Construction of Sale Certificate. 

6. Amendment or Certificate. 
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PROVINCIAL AMENDMENTS. 

Nagpur 

Add a comma after the word “sold” and insert the words “the amonnt q£ the purchase-money’* between the 
word “sold” and the word “and.” [29-6-1943.] 

Patna 

Substitute the following for Eule 94 : — 

“Where a sale of immovable property has become absolute, the auction-purchaser shall file the sale 
certificate stamp within fifteen days from the date of confirmation of the sale, and the Court shall grant a certifi- 
cate specifying the property sold and the name of the person who at the time of sale is declared to be the pur- 
chaser. 'Such certificate shall bear date the day on which the sale became absolute. If the necessary stamp for 
the sale certificate is not filed within the prescribed period the sale may, if the Court thinks fit, be set aside.” 


O. 21 R. 94 (contd.) 

7. What passes at Court Sale. 

8. Effect of new interpretation of law on 

sale. 

9. Effect of certificate of sale. 

10- Certificate if operates as res judicata- 

11- Limitation. 

12. Registration of sale certificates. 

13- Court-fee on application for sale certifi- 
cate. 

14. Appeal. 

1. “The Court shall grant a certificate”. — [1] The 
Rule is mandatory and a Court cannot withhold a sale 
certificate from an auction-purchaser who is otherwise 
entitled to it merely to compel him to meet the cl aim of 
a third party. (Yol 4) 1917 Pat 697 (697) ; 1 Pat 
L Jour 446 (Yol 23) 1936 Bom 137 (138). 

[2] In granting a certificate it is the duty of the 
Court not to determine what property is to pass by the 
sale but merely to record the already accomplished 
fact of a transaction that has taken place and to state 
what has been sold. Its action in granting the certifi- 
cate is ministerial and not judicial. (Vol 12) 1925 Pat 
615 (616) : 4 Pat 760. 

[3] A sale by a Receiver is not a sale by the Court 
but a sale under the Court and in such cases the Court 
does not grant a sale certificate nor does it confirm the 
sale. (Yol 13) 1926 All 124 (126) : 48 All 209. 

[4] The Court having given the purchaser a certifi- 
cate of sale is under no obligation to give him another 
for the sole purpose of evading penalty, which he has 
incurred by not having presented in the first instance 
to Court a paper properly stamped for it. (1886) 9 
Bom 526 (527) (DB). 

2. Certificate if transfers title. — [1] The title of 
the auction-purchaser dates only from the confirmation 
of the sale and does not relate back to the date of sale. 
He is therefore not entitled to rent for the intervening 
period. (1911) 9 Ind Gas 25 (25) (All). 

[2] Under the old Code, in the absence of S. 65, it 

was held that the purchaser had an equitable interest 
after sale, till confirmation and grant of certificate. 
See the following ease. (1887) 11 Bom 588 (590) 

(DB) *2^ (1907) IX Cal W N 158 (160) (DB) ^ (Vol 2) 
1915 Mad 805 (806, 807). 

[3] A sale certificate does not create title. It is 
merely evidence of title. (Yol 7) 1920 Cal 435 (436) : 47 
Cal 1108 «« (Vol 25) 1988 All 471 (473) ^ (Vol 25) 
1938 Mad 232 (233) * (Vol 31) 1944 Nag 305 (306) : 
ILE( 1945) Nag 296. (It is only ^r%ma faoie and not 
conclusiye evidence to title). 


[But see (1911) 7 Tag L R 134 (135)]. 

[4] Sale certificate is not essential for purchaser’s 
title. (Vol 1) 1914 Oudh 306 (306). 

3 To whom the certificate should be granted. — ■ 

[1] The person who is declared to be the purchaser 
after the bids are concluded is the person in whose 
name the certificate is to be granted under 0. 20, R. 94 
C.P.C. and not his proposed vendee. (Vol 7) 1920 Cal 
101 (103). 

[2] If there are joint purchasers the certificate should 
be issued in the names of all of them. (Vol 12) 1925 
Cal 164 (165) : 51 Cal 992 (DB). 

[3] After the sale has become absolute, sale certifi- 
cate can be granted to the legal representatives of 
deceased purchaser under 0. 2l R. 94. (1900) 24 Bom 
120 (122) (DB). 

[4] Court cannot issue a sale certificate to an undis- 
closed principal of auction-purchaser. (Vol 16) 1928 
Sind 54 (54). 

[5] Court can grant a sale certificate to an assignee 
of an auct’on-purohaser. (Vol 23) 1936 Bora 137 (138). 

[But see (Vol 25) 1938 All 471 (472). (Sale certi- 
ficate cannot be issued in name of third party by virtue 
of transfer or arrangement made by auction-purchaser 
with such person).] 

4. Contents of certificate of sale. — [1] What is 
sold at a judioiai sale of im movable property in execu- 
tion of a money decree can be nothing but the property 
attached and that property is conclusively described 
in and by the schedule to the order of attachment. 
Where an existing property is accurately described in 
the schedule, a certificate of sale cannot be issued in 
respect of different property, treating the case as one 
of misdescription when it is really one of identity (1914) 
41 Cal 590 (598, 599, 600) ; 41 Ind App 38 (PC). 

[2] Claims admitted by parties or established by 
decree should he entered in the Sale Certificate. (1894) 
18 Bom 175 (177j (FB). 

[3] Certificate of sale should not furnish material 
for fresh litigation, (Vol 19) 1932 Bom 210 (212). 

[4] Sale Certificate should bear date of sale confir- 
mation. (Vol 23) 1936 Mad 733 (735) (DB). 

5. Construction oi Sale Certificate. — [1] Sale Cer- 
tificate is the document of title and its plain meaning 
cannot be lightly ignored by reference back to other 
documents and it cm not be argued that the property 
could not have been sold and so must he taken not to 
have been sold. (Vol 27) 1940 All 121 (134) (DB)®«n 
(V ol 9) 1922 PC 252 (253) : 48 Ind App 155 : 44 Mad 
483 (PC) ^ (Vol 10) 1923 Mad 48 (49). (It cannot b® 
loosely construed). 
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O. 21 R. 94 (contd.) 

[2] Court cannot go behind sale certificate in subse- 
quent proceeding. (Vol 14) 1927 Mad 311 (.312, 317). 

[3] There is nothing in 0. 21 R. 94 which makes a 
certificate of sale conclusive as to the property sold. It 
is determinative as to the date from which property 
actually sold vests in the purchaser and as to the iden- 
tity of purchaser, in the absence of fraud or the like. 
(1903) 27 Bom 834 (339) (DB). 

[4] Evidence to contradict terms of sale certificate 
cannot be given — But in case of ambiguity it may be 
admitted for interpretation — Evidence Act (1872), S. 
92. (Yol 1) 1914 Cal 305 (306) ^ (1877) 26 Suth WE 
104 (105) (DB) (An auction-purchaser could not be 
allowed to adduce evidence for the purpose of showing 
that he had purchased anything more than what the 
sale certificate showed him to have purchased) © (1876) 
25 Suth WB 401 (403). (Where a sale certificate is 
correct in relation to any part of the object of sale, 
and can, with the help of extraneous assistance, be 
used to identify it, then such evidence is admissible to 
show what was intended to be sold). 

[5] Construction of sale certificate — Teat is what 
Court intended to sell and what purchaser intended to 
purchase. (Vol 4) 1917 Pat 4 (5) ^ (1871) 15 Suth 
WE 490 (492) (DB). 

[6] Where a person brings a suit for possession of 
a land brought by him at the auction sale under the 
mortgage decree in his favour, although no reference 
can be made to the mortgage decree in order to con- 
strue the sale certificate or explain any ambiguity 
therein, such reference in order to identify property 
in the sale certificate with that claimed in the plaint 
is competent. (Yol 17) 1930 Cal 235 (230) (DB) 
((Yol 9) 1922 PC 252 ; 48 Ind App 155 : 44 Mad 483 
(PC> Dist) ^ (1911) 13 Cal L Jour 660 (662) ^ (1874) 
21 Suth WE 93 (93) (DB) (1867j 7 Suth WE 245 
(246) (DB). 

[7] Sale of two adjoining properties A o-nd B to two 
purchasers X and Y respectively — T’s Sale Certificate 
by mistake, mentioning property B as property sold to 
him and T^q Sale Certificate mentioning A as property 
sold to him — X and T entering into possession of A and 
B respectively, that is the correct properties — Y claim- 
ing after several years that he is entitled to property 
A according to sale certificate — Held that though he 
may be technically entitled to the property he must 
hold it in trust for X and that X cannot be ousted from 
4. (Vol 28) 1941 AU 9 (13). 

[8] The boundaries of the property sold as given in a 
sale certific^e prevail over the areas mentioned there- 
in and a purchaser takes the plots as defined by the 
boundaries. (1913) 18 Cal L Jour 541 (543). 

[9] When a sale certificate contains only a general 
description of the boundaries of the whole area sold, 
without any specification of the boundaries of plots 
sold, the Paimash and survey number of the plots must 
be taken as a far more correct specification of what 
was sold than the boundaries. (1912) 22 Mad L Jour 
161 (165), 

[10] Sale certificate — Village described as “aslimai 
dakhili** — ^It includes main village as well as villages 
appurtenant thereto—Bengal Bent Recovery Act, 1865 
(Yol 4) 1917 Pat 4 (5). 

6. Amendment of Certificate.— [1] A Court has 
inherent jurisdiction to amend a sale certificate ineor- 
yectly describing the property actually sold, (Vol 1) 


1914 Cal 527 (523) 'i' (1313) 20 lad Cas 589 (580) (Cal) 
(DB). (Correction of a wrong towji niuuber). 

[2] A Court has no jurisdiction to amend a certificate 
of sale so as to show the purchase of a larger share of 
the property than what was stated in the sale procla- 
mation. (1913) 13 Ind Gas 725 (725) (Cal) (DB). 

[3] A Sale certificate should not be amended with- 
out notice to the judgment-debtor. (Vol 9) 1922 Mad 
63 (64, 65) ^ (1875) 23 Suth WE 301 (302, 303) (DB). 
(Sale certificate granted — Ex-parte order amending it 
is illegal. 

7. What pas es at a Court Sale. — [1] The legal 
effect of an execution sales depends upon the status of 
the decree-holder at the time p"oceedings for sale are 
taken and not at tho time of actual sale. (Vol 4) 3 917 
Cal 2 (4) : 45 Cal 294 (DB). (Sale in execution of 
rent decree). 

[2] In an auction sale the Court does not guarantee 
title. It simply conveys the right, title and interest of 
the parties to the suit in the property. (1913) 33 AU 
45 (47). 

[3] When property is sold in execution of a decree 
ordinarily, all right, tit'e and interest therein which the 
judgment-debtor had in possession, reversion, reminder, 
or in expectancy would pass to the purchaser, unless 
the Court limits the operation of the conveyance. (Vol 
4) 1917 Cal 19 (20) ^ (1804) 17 Mad 228 (230). (Pur- 
chaser’s right is subject to the condition that the x>ur- 
chaser may recover back his purchase-money when he 
finds the judgment-debtor had no saleable interest at 
all). 

[4] 4, a legatee, under a will agreed to sell the 
bequeathed property to E, and received full considera- 
tion before obtaining Letters of Administration for 
which the execution of the deed was postponed. Mean- 
while the property was attached, po’d and purchased by 
0, who sued for possession. Held, C obtained the right, 
title and interest of 4 who was bound to hand over the 
property to B owing to the receipt of consideration be- 
fore attachment and therefore C could not oust 75. (1911) 
12 Ind Cas 831 (S32) (Bang). 

[5] Where a person purchases the share of a copar- 
cener in certain iten^s of joint family property and sub- 
sequently at a family partition other items am allotted 
to the share of that coparcener, it is not open to the 
auction- purchaser to compfl that coparcener to give 
properties in substitution of those which had been sold 
at the Court sale. (Vol 7) 19*20 Mad 316 (317) : 43 Mad 
309. 

[6j Court ordering property subject to two mortgages 
to be sold subject to both — Sale cerlifieite mentioning 
only subsequent mortgage — This omission merely can- 
not raise presumption that prior mo'-tgagee gave up his 
charge on the property. (Vol 19) 1932 Lali 56 (57), 

[7] The plaintiff who is in possession of land on 
payment of consideration under a contract of sale, has 
an interest in the properly, which culd be purchased 
in the auction sale and plaintiff cannot recover the 
property from the auction- purchaser on getting a re- 
gistered conveyance from its former owner alter the 
defendant’s purchase. (Vol 5) 1918 Cal 9*23 (925). 

[8] The title of the purchaser at a sale in execution 
of a mortgage d^^cree relates back to the date of the 
mortgage where the mortgagee is the purchaser (1911) 
9 Ind Cas 840 (840) (Cal). 

[9] Assignee of a decree-holder ai^ction -purchaser of 
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95. Where the immovahie property sold is in the occupancy of the judgment-debtor or of 
Delivery of property in scme person on his behalf or of some person claiming under a title created 
occupancy of judgment- by the judgment-debtor subsequently to the attachment of such property 
debtor. and a certificate in respect thereof has been granted under rule 94, the 

Court shall, on the application of the purchaser, order delivery to be made by putting such pur- 
chaser or any person whom He may appoint to receive delivery on his behalf in possession of the 
property, and, if need be, by removing any person who refuses to vacate the same. 

[1882-S. 318; 1877-S. 318 ; 1859- S. 263. See S. 74 and O. 21, R. 35.] 


0. 21 R. 94 (conid.) 

undivided share is entided to su3 for partition with- 
out obtaining formal possession — Sait is not barred by 
S. 47 iJo\ 3) 1916 Mad 430 (430). 

[10] When a sale certificate recites that the whole 
property sold is subject to a mortgage and that the 
defendant’s right of redemption is sold, the right to 
redeem of any other coparcener of the defendant is not 
barred. (Vol 3) 1916 Bom 61 (63) : 41 Bom 357. 

[11] For a fuller dixussion of the topic see AIR 
Commentaries, Order 21, Rule 94, Note 8. 

8. Effect of new interpretation of law on sale — 

[1] If by the law as then understood, the parties in- 
tended only a limited interest in the property to be 
conveyed by the sale certificate, subsequent change of 
law would not entitle the purcbasec to get absolute 
right in the property under the sale certificate. (1904) 
27 Mad 131 (142, 143} : 31 Ind App 1 (PC). 

9. Effect of certificate of sale. — [l] The pur- 
chaser’s title becomes complete on the issue of thocoitifi- 
cate and he is eutitled to applv for possession of the 
property. (1893) 17 Bom 228 (229). 

[2] \Yhere a purchaser at a sale in execution was 
named in the sale certificate as “ mother and guardian 
of her infant son ”, the title to the property was held 
to be vested by tbe certificate in the minor absolutely. 
(1869) 12 Sath W R 236 (238). 

10. Certificate if operates as res judicata. — [1] 
Persons who were parties to a sale in execution of a 
decree cannot question the title of auction-purchaser. 
(Yol 6) 1919 Oudh 132 (132) : 21 Oudh Gas 400 ^ (Yol 
6) 1919 Pat 309 (310). (An auction-purchaser of land 
is not bound by a statement in the sale certificate as to 
the situation of the land purchased by him). 

[2] The expression “ so far as regards . . . through 
or under them ” in 316 of the Old Code clearly 
means that no interest of the (bird party is affected by 
the sale certificate. (1011) 33 All 45 (47). 

[3] Where in a rent ouit the holding is sold in 
excoutiou of a decree, an entry in the sale ccrlilicate, 
though it would not estop the landlords who wore not 
parties to the rent suit, would bo strong evidence 
against them under S. 13 of the EvMonoe Act. (1913) 
20 Ind Gas 753 (754) (Cal). 

[4] Where the plaintiff’ and defendant were both 
mortgagees and in a certificate granted to the plaintiff in 
execution of his decree, on tbo mortgage, properties 
belonging to the defendaut were included and on defend- 
ant’s refusal to give up' possession, plaintiff brought 
the suit for possession, it was held that fraud is not the 
only ground upon which a sale can be set aside, at any 
rate when the decree-holder is tbe purchaser and that 
the matter was not res Judicata since the ownership of 
different items was not in dispute in the previous suit. 
(1909) 19 Mad L Jour 1 (3) (DB). 

[5] The effect of the reversal of a certificate of sale 
of a tenure is that as betw'een the t^ure-holder and 


the purchaser or his representative-in-interest, the latter 
becomes liable to make restitution to the former but a 
decree for rent obtained by tbe latter and a sale held on 
the basis thereof are not affected by the subsequent 
cancellation of the certificate of sale. (Vol 3) 1916 Cal 
876 (879). 

ir. Limitation. — [1] There is no period fixed 
during which an auction-purchaser has to make an 
application to obtain a sale certificate. (1910) 5 Ind 
Gas 263 (264) (All). 

[2] Auction-purchaser of land applying for certifi- 
cate — Provisions of Indian Limitation Act, relating to 
applications do not apply. (1882) 4 Mad 172 (173) (DB)i^ 
(1882) 6 Bom 586 (587) (DB). 

12. Registration of sale certificate.— [l] Rogia- 
tr.xtion of sale certificate is not compulsory. (1883) 5 
All 84 (85, 80) (DB) ’K- (1884) 7 Mad 248 (252) (DB). 
(By registration of certificate, purchaser docs not 
acquire priority as against a mortgagee whose mortgage 
is optionally registrable). 

13. Court-fee on application for sale certificate. 
— [1] As 0. 21, R. 94 does not require any formal 
application to be made for a certificate of sale, no 
written application is compulsory. If it be in writing, 
it need bear no stamp. (1889) 13 Bom 670 (671) (DB). 

[2] It is purchaser’s duty to bear expenses of proper 
stamp for sale certificate — Stamp Act, S. 29 (f). (Vol 17) 
1930 Bom 392 (.393) (FB). 

[3] Sale-cortificate issue's to purchaser insufficiently 
stamped — Court can issue another without prejudice to 
questions of penalty or purchaser can apply to Collector 
to get error rectified under Stamp Act, S. 41. — (Obiter)* 
(Vol 17) 1930 Bom 392 (394) (FB). 

14. Appeal. — [l] No appeal lies from an order 

amending or refusing to amend sale certificate. (1901) 
23 All 476 (478) (1899) 26 Oal 529 (531) (DB). 

ORDER 21 RULE 95. 

Synopsis. 

1. Scope. 

2. Delivery of possession to the purchaser. 

3. Immovable property. 

4. Limitation for application. 

5. Application if a step-in-aid of execution. 

6. Procedure under this rule. 

1. Scope. — [J] An order for delivery made on an 
application under 0. 21, R. 95 cannot be ‘treated as a 
mere general order to be worked in subsequent execu- 
tion proceedings or as one including both such general 
ord^’r aud an order executing it. (Vol 6) 1919 Mad 
1001 (1004) (DB). 

[2] Rule 95, in its very nature, gives no scope for 
the judgment-debtor to apply under it. (Vol 32) 1945 
Bom 386 (388) (DB) ^ (Vol 5) 1918 Pat 61 (61, 62) 
(DB) (Rent decree, execution of— Homestead put to 



to. 31 B. 95l 


[iHB CODE OfI OlVtL PROOBDUBB, 1908 


i^OOd 


O. 21 B. 95 (conid.) 

sale — Decree -bolder purchasing it and taking possession 
— Application for restoration of possession by tenants — 
Held, tenants could not go behind sale and recover 
possession under 0. 21, B. 95). 

[3] Failure to make application under 0. 21, E. 95 
does not extinguish title. (Vol 31) 1944 Cal 328 (328) 
(DB). 

[4] Application under E. 95 can be made even 
before resistance while one under E 97 cannot be made 
before resistance. (Yol 11) 1924 All 495 (497, 498, 
502): 46 All 693 (FB). 

^ [5J Claim for mesne profits cannot take matter out- 
side scope of 0. 21, R. 95 and overcome bar of S. 47. 
(Yol 31) 1944 Cal 328 (328) (DB). 

2. Delivery of possession to the purchaser. — 

[1] Purchaser can apply for delivery of possession in 
spite of judgment-debtor’s application to set aside sale. 
(Yol 17) 1930 Cal 86 (89) ; 56 Cal 608 (DB). 

[2] Transferee from auction- purchaser can apply 
for possession of property transferred. (Vol 5) 1918 All 
405 (405) : 40 All 216 (DB) t (1905) 28 Mad 87 (89) 
(DB). 

[3] The counter-petitioners, obstructing delivery of 
property to the auction-purchaser derived their title 
from the judgment-debtor subsequently to the attach- 
ment, under which the auction fale was held. Held, 
the Court must order delivery to the auction-purchaser. 
(1910) 8 Mad L T 376 (376) (DB). 

[4] The Court is not bound under R. 95 to see that 
delivery is actually effected. (Vol 13) 1926 Mad 385 
(386) (DB). 

[5] Possession means such possession as nature of 
property is capable of. (Yol 15) 1928 Oudb 261 (255) : 
3 Luck 606 (FB) * (Yol 21) 1934 Pat 119 (120). (Mode 
of delivery of possession does not depend on discretion 
of Court but depends on nature of property.) 

[6] The Civil Procedure Code prescribes two modes 
of delivery of possession baSbd upon the nature of the 
property concerned, viz., actual possession under E. 95 
and symbolical possession under E. 96. The Code does 
not prescribe that in respect of a particular properly 
there can be two modes of giving possesbiou either to a 
decree holder or to an auction-purchaser, one “ sym- 
bolical ” and the other “aetimr*. (Vol 19) 1932 Pat 
145 (147) : 11 Pat 165 (DB) ^ (Yol 7) 1920 Lah 30 (32). 

[7] Symbolical possession against judgment-debtors 
who are parties to execution proceedings amounts to 
actual possession. (Vol 7) 1920 Lah 30 (32, 33) (Yol 
4) 1917 All 312 (312) • 39 All 460 (DB). 

[8] Delivery of lossesslon to auction- purchaser 

Possession of judgment debtor thereafter is that of 
trespasser— Auction-purchaser taking possession does 
not commit any criminal act. (Yol 9) 1922 Pat 397 
(199) : 23 Cr L Jour 321 (DB). 

[9] person put in possession of field with crop under 
0. 21, R. 95. He is entitled to cut the eiop. tVol 23) 
1936 Cal 157 (158) : 37 Cr L Jour 324. 

3. Immovable property — [l] Usufructuary 
mortgage dtbt is not immovable property — 0. 21, B. 95 
does not apply. (Yol 19) 1932 Mad 283 (284); (Mode 
of delivery is by prohibitory order under 0. 21 
B. 79 (3) ). 

[But see (Yol 27) 1940 All 431 (432) ; ILE (1940) 
All 696.] 

4. Limitation for application.— See Art. 180, 
Jjimitation Act, 


5. Application if a step-in-aid of execution. 
— See Art. 182, Limitation Act. 

6. Procedure under this rule. — [1] Property in 
possession of judgment debtor — Purchaser can get 
possession out of Court or by application under B. 95. 
(Vol 17) 1930 Cal 586 (587). 

[2] Attempted delivery of actual possession — No 
objection by judgment-debtor — Objection only by ten- 
ants — Delivery as far as the former is concerned must 
be held to be complete. (Vol 23) 1936 Mad 733 (739) 
(DB). 

[3] Summary procedure under 0. 21, Er. 95 and 96 
does not bar suit for possession by auction-purchaser, 
(Vol 18)- 1931 Pat 241 (245, 246) : 10 Pat 670 (FB)^(Vol 
13) 1926 All 120 (121)’i^(1887) 14 Cal 644 (648,649) (DB). 

[4] An application for delivery of possession under 
0. 21, B. 95 rejected being beyond time — Suit fo^ 
possession is not barred. (19Q7) 29 All 463 (466). 

[6] Auction-purchaser delivered possession according 
to law — Subsequently dispossessed — Bemedy not by way 
of application under 0. 21, B. 95 but by way of a fresh 
suit. (’81) 5 Bom 387 (392). 

[6] Mortgage decree against executors in their re- 
presentative capacity — Sale of property — Purchaser can- 
not by proceeding under Er. 95 and 97 obtain posses- 
sion against beneficiaries under will — Beneficiaries 
possession is not “ on behalf ” of executors. (Yol 24) 
1937 Cal 301 (303). 

[7] Mortgage decree a<iainst Hindu father — Decision 
in partition suit that father fully represented the sons 
and that the decree was binding on them — ^They 
must be treated as parties to mortgage decree and 
delivery of possession can be ordered against them 
under this rule. (Vol 24) 1937 Mad 582 (584). 

[8] If there is some person other than the judgment- 
debtor who is not his representative and not holder of 
the property on his behalf and who resists or obstructs 
possession, auction-purchaser’s application under this 
rule must be dismissed. (Vol 11) 1924 All 495 (497) : 46 
All 693 (FB) -=1^ (Vol 24) 1937 Mad 108 (108), 

[9] A prior mortgagee purchasing property in execu- 
tion of a decree of Ins mortgage cannot be considered 
to be a judgment-debtor within the meaning of S. 2 (10) 
with regard lo a decree on a subsequent mortgage. He 
cannot, therefore, bo comp^illed to deliver possession 
unless his debt is redeemed. (Vol 17) 1930 Bom 221 
(a22, 223). 

[See also (Vol 21) 1934 Pat 215 (216). (First 
mortgagee in possession in execution of his decree — 
Puisne mortgagee cannot dispossess first mortgagee 
under O. 21, B. 95 without redeeming him.)] 

[10] Where possession was ordered to be delivered 

tinder this rule, held that the decree- holder was 

entitled to get possession without' the property being 
burdened with huts etc., erected on the property by the 
judgment-debtor and that it was not nece.ssary that the 
order should, specifically mention the removal of such 
burden. (Vol 20) 1933 ’Oal 469 (47l) : 34 Cr L Jour 
826 (DB). 

[But see (Vol 21) 1934 Cal 751 (751) : 62 Cal 52 ■ 
(DB), (Possession by demolition of structures cannot be 
granted under E. 95 j.] 

[11] No proclamation by beat of drum is necessary. 
(Vol 21) 1934 Nag 172 (174) : 35 Or L. Jour 1213. 

[12] Purchase of a share — Possession taken by beat 
of drum, is effective delivery under E. 95. (Vol 15) 1928 
Oudh 261 (256) : 3 Luck 606 (FB). 
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96. Where the proi:)erty sold is in the occupancy of a tenant or other person entitled to 
Delivery of property in occupy the same and a certificate in respect thereof has been granted under 

occupancy of tenant. rule 94, the Court shall, on the application of the purchaser, order delivery 
to be made by affixing a copy of the certificate of sale in some conspicuous place on the property, 
and proclaiming to the occupant by beat of drum or other customary mode, at some convenient 
place, that the interest of the judgment-debtor has been transferred to the purchaser. 

[1882-S. 319 ; 1877-S. 319 ; 1S59-S. 264.] 

resistance to delivery of possession to decree-holder or purchaser. 

97. (1) Where the holder of a decree for the possession of immovable property or the pur- 
Resistance or obstruc- chaser of any such property sold in execution of a decree is resisted or 

tion to possession of obstructed by any person in obtaining possession of the property, he may 
immovable property. make an application to the Court complaining of such resistance or obstruc- 
tion. 

(2) The Court shall fix a day for investigating the matter and shall summon the party 
against whom the application is made to appear and answer the same. ^ 

[1882-Ss. 328, 334 ; 1877— S. 334 ; 1859— Ss. 226, 268. See S. 74 and O. 21, R. 35.] 


PROVINCIAL AMENDMENT. 


Patna 

Add the following as sub-rule (3) : ^ 

“(3) The provisions of Section 5 of the Limitation Act, 1908, shall apply to applications under this rule,’* 


O. 21 R. 95 (contd.) 

[13] House purchased by auction-purchaser locked 
— Court has power even to direct breaking open lock to 
put purchaser in possession. (Vol 21) 1934 Pat 119 
(119, 120). 

[14] Obstruction caused by person claiming to be 
occupancy tenant — Court should investigate into matter 
and if claim of obstructor is found to be hona fide^ 
decree-holder’s application should be dismissed in so 
far as he claims physical possession — But symbolical 
delivery should be ordered. (Vol 22) 1935 Mad 547 
(548) : 58 Mad 936 (DB). 

[But see (Vol 22) 1935 Bang 159 (159) (DB)]. 

[15] Decree-holder auction-purchaser is not entitled 
himself to remove judgment debtor forcibly from the 
premises the possession of which has been granted to 
him. That power is with the Civil Court bailiff who 
has been issued warrant for this purpose. (1903) 5 Bom 
LE 977 (978) (DB). 

[16] Application under, complete inquiry is not neces- 
sary in all eases. (Vol 22) 1935 Rang 159 (159) (DB). 

ORDER 21, RULE 96— Note 1. 

[1] Possession which is given under 0. 2l R. 96 is 
symbolical possession. (Vol 10) 1923 Nag 237 (238). 

[2] Symbolical possession is given only where the 
party in actual possession is entitled to remain in such 
possession as in ca'^es of delivery under 0. 21,R. 96 
and should not be confounded with cases where a party 
is entitled to actual possession but obtains only what is 
called a paper delivery, i. e., where he gets no posses- 
sion at all. (Vol 5) 1918 Mad 207 (208) (DB). 

[3] An order directing delivery of possession to a 
purchaser under O. 21, R. 96, C.P.C- is a judicial order. 
(Vol 6) 1918 Mad 180 (182) (DB). 

[4] Order under R. 96 passed— Court cannot there- 
after stop issuing warrant for delivery, (Vol 14) 1927 
Oudh 304 (304) (DB). 

[5] Property sold subject to lease but period of lease 
not notified in proclamation — Purchaser is entitled only 
to constructive possession until expiry of lease. (Vol 
14) 1927 Rang 127 (128) (DB). 


[See also (Vol 22) 1935 Mad 547 (548) : 58 Mad 
936 (DB) (Obstruction caused by person claiming to 
be occupancy tenant— Court should investigate into 
matter and if claim of obstructor is found to be hona 
fide, decree-holder’s application should be dismissed in 
so far as he claims physical possession — But symbolical 
delivery should be ordered). 

[6] An auction-purchaser of the share of a judgment- 
debtor can sue for partition of his share without obtain- 
irig formal delivery of possession under 0. 21, B. 96, 
C. P. C. (Vol 3) 1916 Mad 430 (431, 432) (DB) * (Vol 
14) 1927 Sind 199 (201). (Judgment-debtor other than 
a Hindu co-partner in joint possession with a third 
party — Auction-purchaser may sue for partition but 
Court will not refuse to assist him in obtaining posses- 
sion under Rr. 95 and 96). 

[See also (Vol 1) 1914 All 511 (611) : 36 All 181 
(DB). (Auction-purchaser purchasing undivided share 
in house — Effective possession should be given under 
R. 35 (2) and B. 95 and not under R. 96.) 

[7] Symbolical possession obtained under 0. 21, 
R. 96 operates as actual possession against judgment- 
debtor but will not be binding on third parties. (Vol 23) 
1936 Mad 571 (572) (Vol 5) 1918 Oudh 1-84 (185) : 
21 Oudh Cas 70. (Formal possession under 0 21, R, 96 
is no possession at all against a stranger). 

[8] Delivery of symbolical possession under circum- 
stances in which 0. 21, R. 95 does not apply is not a 
nullity. (1907) 17 Mad L Jour 598 (599) (DB). 

[9] One cosharer in exclusive possession of specific 
plot by private anangement— Purchaser of his right, 
title ai'd interest obtaining symbolical possession is 
entitled to actual possession— His transferee has same 
rights. (Vol 4) 1917 Cal 232 (233) (DB). 

ORDER 21, RULE 97. 

Synopsis. 

1. Applicability. 

2. Decree for possession. 

3 . Fresh application fox delivery, if can be 

made. 

4. Remedies of person obstructed. 

5. Appeal. 
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0. 21, R. 97 (contd,) 

1- Applicability. — [l] It has been held in the 
undernaentioned case that the provisions of Rule 97 
come into operation only when either the delivery of 
possession has been ordered by the Court, or, at any 
rate an attempt to obtain possession has bi en made by 
the decree-holder out of Court. (Vol 11) 1924 All 495 
(498, 500) : 46 All 693 (FB). 

[3] The undermentioned cases hold that 0. 21 E. 97 
has no application to resistance to obtain possession out 
of C<^uxt and in the absence of attempt on the part of 
Court to give delivery in execution. (Vol 20) 1933 Cal 
346 (250) : 60 Cal 8 (DB) ►i* (Vol 29) 1942 Mod 605 
(507) (DB). (R. 97 applies only where property is sold 

by Court in execution proceedings and requirements of 
R. 96 are fulfilled— (Vol 20) 1933 Cal 246 : 60 Cal 8 
foil). 

[3] There must be some overt act of opposition to 
delivery of io=«sessior, (Vol 11) 1924 All 495 (500, 501): 
46 All 693 (FB). 

[But see (Vol 12) 1925 Bang 874 (375). (Investiga- 
tion may be ordered even in anticipation of obstruction, 

1. e., before actual obstruction has been caused.)] 

{4] The person resisting need not be actually present 
at the obstruction. (Vol 13) 1926 Mad 353 (354). 

[But see (Vol 11) 1924 Bang 261 (262) (DB). 
(The “resistance or obstruction” contemplated by B. 97, 
0. 21, 0. P. Code is some overt act of “resistance or ob- 
struction” to the giving of possession by some person 
who is present at the time.)] 

[5] The locking of the house by the judgment-debtor 
at the time when auction-purchaser seeks possession 
amounts to resistance or obstruction. (Vol 17) 1930 Bom 
375 (377) : 54 Bom 479. 

[6] The executing Court has no jurisdiction to start 
upon an enquiry under 0. 21, B. 97 either -swo motu or 
upon the application of a prospective objector in absence 
of a complaint by the decree-holder under 0. 21, B. 97 
about resistance or obstruction of delivery of possession 
to him. (Vol 22) 1935 Nag 212 (212, 213) : 31 Nag L B 
408 ^ (Vol 18) 1931 Lah 686 (687) (Vol 15) 1928 
Lab 215 (216). (Obstruction to bailifi in delivery 
of possession to decree-holder — Court ordering posses- 
sion to decree-holder and restraining obstructors on 
bailiff’s report — No application by decree- holt er nor 
notice given to obstructors regarding investigation — 
Court has no jurisdiction to proceed with tho enquiry ) 

[See also (Vol 10) 1923 Lah 145 (146)]. 

[7] Application under B. 97— Before passing orders 
Court must hold cnquiiy. (Vol 30) 1943 Pesh69 (60). 

[8] Oral application is sufiScient — Court expressing 
intention to investigate— Parties taking part in investi- 
gation. — Implied application may be inferred — Parties 
cannot in subsequent suit plead non-investigation. 
(Vol 18) 1931 Lah 13 (14). 

[9] Decree-holder’s counsel present when report of 
obstruction placed before Court— Further proceedings 
would be deemed to be at decree-holder’s instance. (Vol 
21) 1934 Lah 193 (194). 

[10] Court has to see 'grim a facie whether there is 
any just cause for resistance. The question of title 
need not be gone into thoroughly, iVol 20) 1933 All 
(67) (59) : 54 All 1031 (DB). 

[11] 'Putchaser of property certificate sale in 
possession of property in good faith — Claim under 
S. 2l by another purchaser in execution of money 
decree dismissed — No title suit brought within 


one year by claimant — Subsequent petition undet 
0. 21 B. 97 — Court is not entitled to go into question 
of title and order di-inissing claim is conclusive (Vol 
21) 1934 Pat 60 (51, 52). 

[12] Application under 0. 21 R. 97 — Auction-pur- 
chaser present but adducing no evidence — Other partj 
examiniog witnes-^* and Court passing orders — There is 
sufficient investigation. (Vol 22) 1935 Cal 267 (268) 
(DB). 

[13] Suit for possession by auction-purchaser is 
maintainable in spite of his remedy under 0, 21, 
E. 97. (Vol 6) 1919 Nag 31 (34) (DB). 

[14] Buie applies to decree for possession under S. 9, 
Specific Relief Act. (Vol 13) 1926 Mad 363 (353). 

[15] 0. 21, Br. 97, 98 and 99— These provisions are 
applicable to proceedings under Madras Hindu Religious 
Endowments Act, S. 78. (Vol 22) 1935 Mad 612 (614) j 
59 Mad 36. 

[16] Provincial Insolvency Act (1907) Ss. 18 (3), 20 
and 47 — Sale by Official Receiver — Parchnser obt'trueted 
in taking possession— Insolvency Court has no jurisdic- 
tion to inquire into alleged resistance. (Vol 6) 1919 Ma9 
595 (596) (DB). 

[17] The failure to apply for removal of obstruction 
is not a default of the auction-purchaser which would 
necessitate the dismirsal of bis application for delivery, 
except perhaps in a case where he was ordered by the 
Court to put in an application under 0. 21 11. 97 and 
he failed to do so. (Vol 31) 1944 Mad 60 (61). 

[18] Resistance to possession — Decree-holder’s appli- 
cation complaining resistance — Application by person 
obstructing possession to stay execution entertained as 
another suit with regard to property in dispute pending 

, — Court has no discretion to stay execution under 
S. 151 and must investigate into decree-holder’s appli- 
cation under Rr. 97 and 98. (Vol 16) 1929 Lah 694 
(695). 

2. Decree for possession. — [1] A decree for parti- 
tion of imrrovable property is a decree for possession 
within the meaning of 0. 21, B. 97. (1893) 16 Mad 127 
(129, 130) (DB). 

[2] B. 97 applies also to person entitled to order for 
possession — Crder for receiver to obtain possession— 
Application under C. 21, R. 97 made on his behalf is 
proper. (Vol 26) 1939 Cal 494 (496). 

3. Fresh application for delivery, if can be made. 
— [1] The Court may issue a second warrant for deli- 
very of possession wWe on a previous occasion tho 
attempt to obtain delivery was resisted and the obstruc- 
tion was acquiesced in. (Vol 8) 1921 Mad 569 (561) ^ 
(Vol 20) 1933 Bom 467 (468, 459) (FB). 

[But see (’10) 1910 Pun W R 45 (112)]. 

[2] If the holder of a decree for possession applies 
for delivery of possession but is resisted or obstructed 
in obtaining possession it is not obligatory on him to 
proceed under C. 21, B. 97 ; he may either apply 
again for execution of the decree or he may institute a 
suit for possession against the persons obstructing if 
they are third parties.’ (1884) 8 Bom 602 (608) (DB). 

[See also (Vol 22) 1935 Mad 803 (808) : 58 Mad 
893 (FB) (If in delivery proceedings the judgment- 
debtor is quiescent, raises no objection and makes no 
opposition either before the amin or before the Court, 
but a third_ party objects and on account of the third 
patty’s objection physical possession of the property 
cannot be given, it is the duty of the Court to note the 
fact and to order the delivery of such possession as the 
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98. Where the Court is satis&ed that the resistance or obstruction was occasioned without 
Resistance or obstrnc- any just cause by the judgment-debtor or by some other person at his 
tion by Judgment-debtor, instigation, it shall direct that the applicant be pat into possession of the 
leroperty, and where the applicant is still resisted or obstructed in obtaining po.s3 3 Ssion, the Court 
may also, at the instance of the applicant, order the judgment-debtor, or any person acting at bis 
instigation, to be detained in the civil prison for a term wdnoh may extend to tliirty days. 

[1882— Ss. 329, 330 ; 1877— Ss. 329, 330 ; 1859— Ss. 227, 228 ] 

PROVINCIAL AMENDMENTS. 

Allahabad 

After the words “at his instigation,” wherever they occur, add the words “or on his behalf,” and after the 
words at the end of the rule, “thirty days,” add the words “(thirty days), and miy orler the person or persons 
whom it holds responsible for such resistance or obstructions to pay jointly or severally in add-tion to costc, reason- 
able compen'^ation to the decree-holder for the delay and expense caused to him ici obtaining possession. The 
order to pay costs and compensation made thereon shall have the same force and be subjecb to the same conditions 
as to appeal or otherwise as if it were a decree.” [12-11-1929 ] 

Calcutta 

Insei’t the words “or on his behalf” after the words “at his instigation” occurring twice in the rule. 

Lahore 

(1) After the words “a^ his instigation” wherever they occur add the fo'bwing words : 

“or on his behalf.” 

(^) Add the following at the end of the rule : 

“Such detention shall be at the public expense and the person at wh')ss instance the detent on is ordered 
shall not be required to pay subsistence allowance.” [7-4-1932 and 29-6-1944 ] 


O. 21 R. 97 (G07iid,) 

matter then be capable so far as the judgment-debtor 
is concerned. 

[3] Failure of decree-holder purchaser to loroceed 

under R. 97 within time under LimitaUon Act, Art. 
167 — Fresh application for possession under R. 95, is 
not barred. (Vol 1) 1914 Mad 117(117) (DB) ^ (Vol 
28) 1941 Nag 322 (323) ; ILR (1942) Nag 633 (1890) 

18 Mad 504 (507) (DB). 

[4] If the original obstruction was by third parties 
and not by the judgment-debtor or any person claiming 
through him, a 'second application for delivery of pos- 
session under R. 95 is not maintainable and a separate 
suit must be brought by the purchaser to determine his 
right to the property (1904) 26 All 365 (367) (DB) 
(Vol 10) 1933 Nag 369 (370). 

[5] Final decree a.ud obtaining of delivery of posses- 
sion by decree-holder as against judgment-debtor — 
Dispute between decree-holder and transferee from 
judgment-debtor pende^ite lite regarding mutation — 
Second application of decree-holder for delivery of pos- 
session as against such transferee is one under O. 21, 
R. 11 and not under 0. 2i, E. 97. (Vol 20) 1933 All 
201 (202) : 55 All 235 (DB). 

[6] Application for delivery of possession by auction- 
purchaser — Declaration obtained by another that auc- 
tion-purchaser had obtained no right — Declaration set 
aside on appeal — Auctiou-purehaser is entitled to avail 
of fresh cause of action for subsequent application for 
delivery of possession — S. 9, Limitation Act, is not ap- 
plicable. (Vol 22) 1935 Cal 333 (335) : 62 Cal 66 (DB). 

4 Remedies of person obstructed — [1] Auc- 
tion-purchaser other than decree-holder — Resistance to 
possession — He can apply for fresh writ of possession 
without applying under R. 97. (Vol 6) 1919 Pat 425 
(430) : 4 Pat L Jour 94 (FB). 

[2] Auction-purchaser can maintain a suit for pos- 
session. (1887) 10 Mad 63 (66) (DB). 

[3] Decree in ejectment against lessee at instance 
of lessor is binding not only upon lessee but also upon 
his snb-tenantis. The sub-tonant is liable to be evicted 


in execution of a decre-i under 0. 21, R. 35 and it is not 
necessary for the decree-holder to proceed under O. 21, 
R. 97. (Vol 19) 1932 Cal 241 (243) : 59 Cal 739 (DB). 

5. Appeal — [1] Decree for restitution under S. 144 
— Obstruction by stranger — Application under 0 21, 

R. 97 dismissed —Order is fippealible. (Vol 21) 1934 
Pat 109 (109) : 13 Pat 108 (DB). 

[2] A suit brought by M again >t L for possession of 
certain property was decreed and m execution of that 
decree M obtained xmsscssion. The decree obtained by 
M was set aside in appeal. L made an application to 
transfer to him the possession of the property granted 
to M in execution of his decree. K resisted claim of 
L and claimed that be was entitled to possession. The 
Court passed orders treating the proceedings under 

S, 144. 

Held, that the proceedings of the Court must be treat- 
ed as proceedings under 0 21, R. 97 as that was the 
correct procedure to be followed in the c\se and there- 
fore no appeal lay agiinst the order. (Vol 17) 1930 All 
415(416) (D3). 

See also notes on S. 47. 

ORDSR 21, RULE 98. 

Synopsis. 

1. Scope and applicability. 

2. Presidency Small Cause Court. 

3. “Just Cause”. 

4. “Is still resisted or obstructed.” 

5. Appeal. 

1. Scope and applicability.— [1] Obstruction 
not at instigation or on behalf of judgment-debtor — 
O. 21, R. 98 does not apply — Remedy of decree-holder 
is to file suit fpr possession. (Vol 30) 1943 Pesh 85 
(86) * (Vol 7) 1920 Cal 706 (708) : 47 Cal 907 (Vol 
3) 1916 Mad 820 ’(821) (B. 98 applies only when 
obstruction is caused by judgment-debtor or some one 
at his instigation.) 3* (Vol 23) 4936 Mad 733 (739). 
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Nagpur 


(1) After the word “instigation,** in both pla3es where it occurs, the words “or on his beha'f,*' and 

(2) Substitute a comma for the full stop at the enl of the rule and add the following : 


“and may order the person or persons whum it holds responsible for such resistance oc obstruction to 
pay jointly or severally, in addition to costs, reasonable compensation to the decree-holder or the purchaser as 
the case may be, for the delay and expense caused to him in obtaining possession. The order made thereon shall 
have the same force and be subject to the same conditions as to appeal or otherwise as if it were a decree. ’* 


N,-W.F.P. 


[29-6-1943.] 


After the words “at his instigation*’ wherever they occur add the words “or on his behalf,” and after the 
words “in the civil prison” add the words “at the expense of the Crown.’* 

Oudh 

After the words “at his instigation”, wherever they occur, insert the words “or on his behalf” and after 
the werds “thirty days” at the end of the rule, add the words “and may order the person or persons whora 
it holds responsible for such resistance or objections (obstructions) to pay jointly or severally in addition to 
costs, reasonable compensation to the decree-holder for the delay and expense caused to him in obtaining pos- 
session. The order made thereon shall have the same force and be subject to the same conditions as to appeal or 
otherwise as if it were a decree.” 


99 . Where the Court is satisfied that the resistance or obstruction was occasioned by any 
Resistance or ohstruc- person (other than the judgment-debtor) claiming in good faith to be in 
tionby honafide claimant, possession of the property on his own account or on account of some per- 
son other than the judgment-debtor, the Court shall make an order dismissing the application. 
[1882-Ss. 331, 335 ; 1877-Ss. 331, 335 ; 1859-Ss. 229, 269.] 


0. 21 R. 98 (contd.) 

[2] Plaintiff believing bona fide that person sued is 
proper legal representative of his debtor — Decree ob- 
tained against him without fraud or collusion — Other 
legal representatives would be bound by decree although 
not impleaded in suit — They are judgment-debtors 
within the meaning of 0. 21, R. 98. (Vol 26) 1939 
Mad 477 (478, 479). 

[3] The mere fact that a decree would operate as 
res judicata against a person not actually party to it 
will not make him a judgment-debtor within the mean- 
ing of this rule. {’40) ILR (1940) All 87 (90). 

[4] No order under this rule can be passed against 
person who was in possession on his own account 
though his resistance was at the inst gation of the 
judgment-debtor. (’81) 3 Mad 81 (85). 

[5] Tenants of judgment-debtor unless oecupaney 
tenants are bound by decree and therefore an applica- 
tion under this rule is maintainable against them. (Vol 
18) 1931 Mad 534 (535). 

[6] Application under this rule can be maintained 

against a transferee pendente life. (Vol 12) 1925 
Cal 1243 (1243, 1244) © (Vol 8) 1921 Mad 559 (559) 
(DB). ' ' 

[7] An application under this rule is maintainable 
against a subsequent purchaser from the judgment- 
debtor in execution of a money decree against him. 
(Vol 7) 1920 Mad 943 (944) (DB). 

[8] An order under this rule can be passed only on 
an application made under R. 97. No order under 
this rule can therefore be passed under this rule on 
an application for possession under R. 95. (Vol 15) 
1928 Lah 215 (216) (Vol 24) 1917 Mad 366 (366) 
(Order under this rule can be passed only after notice 
to judgment-debtor and investigation of the case as con- 
templated by R. 97 (2), 

[9] R. 98 does not apply to case of person resisting 
official assignee in taking possession of insolvent’s 
property as the official assignee is neither the holder 
of a decree for possession nor a purchaser in execution. 
(Vol 27) 1940 Nag 233 (234, 235) : ILR 1941 Nag 757 


[10] Proceedings under R. 98 — Decree-holder is not 
party Question as to the construction of decree can* 
not be decided on. (Vol 13) 1926 Cal 985 (986) (DB). 

2. Presidency Small Cause Court. — [1] The 
Presidency Small Cause Court has power to direct re- 
moval of improper obstruction by judgment-debtor 
under this rule. (Vol 11) 1924 Mad 74 (74). 

3. “Just Cause.”— [1] SaIc by auction-purchaser 
to one of the judgment-debtors is a jnst cati-e within 
R. 98 for resistance by such judgment-debtor to deli- 
very of possesoion in execution of decree. (Vol 15) 
1928 MHd 806 (809) » (1890) 13 Mad 504 (507, 508) 
(DB) ^ (1910) 8 Mad L Tim 388 (388) (DB). 

4. “Is still resisted or obstructed [1] Th< 
Court has no power to direct imprisonment unless a 
fresh order for delivery of poaseSvSion has been passed 
and such order also is resisted. (Vol 30) 1943 Pesh 5S 
(59). 

5 Appeal. — [1] When the decree-holder is the 
auction-purchaser and is resisted by the judgment-deb- 
tor an order made under rule 98 is ax^pealable as a 
decree. (Vol 12) 1925 Pat 478 (479) : 4 Pat 726. 

[2] Proceedings under 0. 21, R. 98 by decree-holdei 
auction-purchaser against judgment-debtor— Order w 
not appealable even though Court decided rights ol 
decree-holder. (Vol 13) 1926 Cal 985 (986) (DB). 

[3] See also notes under S. 47. 

ORDER 21, RULE 99— Note 1. 

[1] The rule applies only where the resistance of 

obstruction has been occasioned by a person other tlia|' 
the judgment-debtor claiming in good faith to be | 
possesfion of the property on his own account or if' 
account of some person other than the judgment-debtai 
(1911) 21 Mad L Jour 407 (409, 410) (DB). | 

[2] If a third person is in possession of the proper! 
sold under Court’s auction the executing Court shoulf 
make a summary enquiry under Rr. 97 and 99 and ^ 
he is found to be in possession in good faith, tk 
decree-holder should be left to seek his remedy by sail' 
under E. 103,0.21. (1910) Pun L E No.'64P»gl: 
171 (172) ; 1910 Pun Re, No, 14, 
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PROVINCIAL AMENDMENTS 

Allahabad 

For the words in brackets, “(other than the judgment-debtor)’’ read the words in brackets “(other than 
persons mentioned in Rules 95 and 98 hereof).” 

Calcutta 

Insert the words “to have a right” after the words “in good faith.” [3-2-1933.] 

Madras 

Ffyr the words in brackets “(other than the judgment-debtor)” read the words in brackets “(other than 
those mentioned in Rule 98).” [13-10-1936.] 

Nagpur 

Substitute “(other than the persons mentioned in rule 95 or 98)” for “(other than the judgment'debtor.)” 

[29-6-1943.] 

N.-W.F.P. 

For the words “(other than the judgment-debtor)” substitute the words “(other than the persons mentioned 
in Rules 95 and 98).” 

Oudh 

For the words in brackets “(other than the judgment-debtor),” read the words in brackets, “(other than 
the persons mentioned in Rules 95 and 98 hereof).” 

Patna 

For the brackets and words “(other than the judgment-debtor),” substitute the brackets and words “(other 
than the persons mentioned in Rules 95 and 98).” [7-1-1936.] 


O. 21 R. 99 (contd.) 

[3] If a decree-holder while attempting to execute 
a decree for possession is resisted by a third party, in 
possession in good faith on his own account, the ease 
is covered by R. 99 and not R. 102, which only applies 
to cases where the judgment-debtor has transferred his 
right or his possession to the party resisting. (1910) 
8 Ind Cas 805 (805) (Mad). 

[4] A sub-tenant cannot claim to be in possession of 
property on his own aceonut within the meaning of 
0. 21, R, 99 and if his immediate landlord is the tenant 
and judgment-debtor he cannot be in possession on 
account of some person other than the judgment- debtor. 
The words “ on his own account ” in R. 99 can only 
refer to a person who claims to be in possession on his 
own title, or as tenant of some person other than the 
judgment-debtor. (Vol 9) 1922 Bom 449 (451) ; 46 
Bom 887. 

[5] An owner of premises suing for possession may 
find it advantageous to join all the persons in possession 
of the suit premises, to avoid difficulties which may 
otherwise arise when he attempts to execute his decree ; 
but the non-joinder will not enable a sub-tenant to resist 
delivery of possession to the owner in execution of his 
decree for ejectment against his lessee. (Vol 9) 1922 
Bom 273 (274) : 46 Bom 526. 

[6] G obtaining lease from E — Lessee not to sublet 
without lessor’s consent — G subletting to W — E suing G 
for possession and obtaining decree — In obtaining posses- 
sion E resisted by W — E applying under R. 97 — As W’s 
tenancy began before suit for possession B’s remedy 
was by suit against W. (Vol 7) 1920 Cal 706 (708). 

[7] ^ Mortgage decree against executors in their repre- 
sentative capacity — Sale of property — Purchaser cannot 
by proceeding under Rr. 95 and 97 of Order 21, obtain 
possession against beneficiaries under the will. (Vol 24) 
1937 Cal 301 (301, 303). 

[8] Under Hindu Law unmarried sisters have 
a right to residence in the family dwelling-house until 
they are married and if the house be sold in execution 
of a decree for debts incurred by the last male holder or 
his legal representatives, they can resist the auction- 
purchaser from ousting them out of their portions in 
their actual occupations till suitable arrangement is 


made for them. (Vol 7) 1920 Mad 106 (107) : 43 Mad 
635 (DB). 

[9] Where obstruction is caused by a person who 
although a purchaser 'pendente lite, has entered into 
possession by reason of his having paid ofi a prior 
posses >ory mortgage, 0. 21, R. 99, is applicable. (Vol 
13) 1926 Oudh 610 (611) : 2 Luck 269. 

[10] Auction-purchaser resisted in obtaining posses- 
sion of the purchased property by some members of the 
family to which the property belonged but who were 
not made parties to the suit, case falls under 0. 21, 
R. 99. Remedy ©f the purchaser is by a regular suit to 
obtain physical possession of the share of those jodg- 
ment-debtors. (1912) 14 Ind Cas 282 (283) (Mad). 

[11] The word “ possession ” in 0. 21* Rule 99 does 
not mean merely actual phys cal possession. It includes 
constructive possession, (1901) 25 Bom 478 (480, 481). 

[12] Rule 103 of 0. 21, applies only when order 
under Rr. 98, 99 or 101 is passed. (Vol IQ^ 1923 Lah 
145 (146). 

[13] An order passed by the Subordinate Judge on 
an application by the person obstructing, directing the 
decree-holder to file a suit against the persons in posses- 
sion and obstructing decree-holder to takp possession is 
not one which is passed under 0.21, R. 99 and the 
failure of the decree-holder to file such a suit does not 
under 0. 21, R 103, make it conclusive as between the 
decree-holder and those persons. (Vol 15) 1928 Lah 
672 (674). 

[14] No Order can be passed under 0. 21, Rule 99 
without an enquiry and adjudication, however summary, 
of the rights of parties. (Vol 16) 1929 Mad 69 (72). 

[15] 0. 21, R. 103 makes it clear that an order 
undei^this rule becomes conclusive only after such an 
investigation as follows on an application under B. 97 
or R. 100. (Vol 18) 1931 Lah 686 (687). 

[16] Decision in favour of party, not judgment-debtor 
under R. 99 is conclusive so far as question of posses- 
sion is concerned until set aside by suit under R. 103. 
(Vol 7) 1920 Lah 517 (520) ; 1 Lah 67 (DB). 

[17] Olaim under O. 21, R. 58 dismissed for default 
— Property sold — Purchaser obstructed by claimant in 
taking possesaion^Remedy of claimant was by a fresh 

150b A. M, 
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100. (l) Where any person other than the judgment-debtor is dispossessed of immovable 
Dispossession by property by the holder of a decree for the possession of such property or, where 
a e 0 r e e-holder or such property has been sold in execution of a decree, by the purchaser thereof, 
purchaser. ' make an application to the Court complaining of such dispossession. 

( 2 ) The Court shall fix a day for investigating the matter and shall summon the party against 
whom the application is made to appear and answer the same. 

[1882-S. 332; 1877-S. 332; 1859-S. 230.] 


O. 21 R. 99 (qoM.) 

^uit and he cannot ask the Court to hold investigation 
of the claim under 0, 21, E. 99. (1912) 16 Cal W N 
882 (884). 

[13] Order under 0. 21, R. 99 when proper proce- 
dure has not been followed, does not operate as res 
judicata, (Vol 10) 1923 Mad 514 (516, 517) (DB). 

[19] S. 19 of the Bengal Civil Courts Act does not 
restrict 0. 21, R. 99, C P Coda and a claim preferred 
under 0. 21, B. 99 must be investigated by the executing 
Court, irrespective of the value of the property. (1910) 
11 Cal L Jour 478 (481) (DB). 

[20] It has been held in the undermentioned eases 
that when a Court investigates a claim to property 
sought to be taken in execution of a decree it should 
not confine itself to the mere question of possession but 
must decide on the title to the property in dispute. 
(1905) 27AU 453 (466) ^(1890) 14 Bom 627 (632) (DB). 

[21] Order under R. 99 dismissing decree-holder’s 
application, is not appealable — Remedy is by suit. (Yol 
18) 1931 Cal 674 (676) : 58 Cal 808 (DB) * (1907) 

' 9 Bom LR 936 (940) (Vol 17) 1930 Lah 363 (363) * 
(Vol 6) 1919 Oudh 356 (357), (Although purchaser is 
decree-holder no appeal lies against order passed under 
0. 21, B. 99), (During sale proceedings -of mortgaged pro- 
perty mortgagor gave long leases — Mortgagee auction- 
purchaser applying under R. 97 — Leases — Held collu- 
sive — Court declining to interfere with lessee’s posses- 
sion and passed order under R. 96 — Order held amount- 
ed to dismissal of application under R. 99) * (Vol 24) 
1937 Pat 136 (137) (DB). If lower Appellate Court en- 
tertains appeal, High Court can interfere under appel- 
late or revisional jurisdiction. 

V [22] A Court can order, by its inherent powers, 
delivery of possession to the decree-holder, where the 
property is in the pessessiou of a third person having no 
bona fide claim of the property on his own account, 
(1910) 14 Cal W N 836 (837) (DB). ' 

ORDER 21 RULE 100. 

Synopsis, 

1. Scope of the rule. 

2. “ Persons other than the judgment-debtor.” 

3. *‘Is dispossessed.” 

4. Dispossession under Collector’s orders. 

5. “By the purchaser thereof.” 

6. Nature of inquiry under this rule— See Notes 

under 0. 21, R. 101. 

7. Limitation. 

1. Scope of the rule,--[l] Provisions of R. 100 
are mandatory — Court must investigate claim on fulfil- 
ment of conditions in R. *100 (1)— Investigation under 
Er. 100 and 101 restricted to question of possession only 
— Dismissal of applicant’s declaratory suit is no bar to 
his subsequent application under R. 100. (Vol 24) 1937 
Oudh 400 (400, 401) (DB). 

^ [2] Claim dismissed— No suit filed under R 63— 


Application under R. 100 is not maintainable, (Vol 22) 
3935 Pat 122 (123). 

[3] Order under R. 100 — Appropriate remedy for 
aggrieved party is by way of suit especially when there 
is no hardship by such procedure. (Vol 23) 1936 Mad 
940 (940). 

[4] Delivery of possession of wrong property in 
execution of decree to auction-purchaser — Application 
objecting to delivery is not covered by S. 47 and 0. 21, 
R. 100 but by S. 151. (Vol 16) 1929 Pat 391 (393) (DB). 

[5] Doctrine of Us 'pendens applies where lease is 
executed of the property in respect of which an appli- 
cation under 0. 21, R. 100 is pending in a Revenue 
Court. (Vol 22) 1935 Oudh 462 (461): H Luck 283. 
(Remedy under this rule is not barred because alter- 
native remedy by way of suit is available to tenants 
under Oudh Rent Act S. 108 cl. (10), 

2. “Persons other than the Judgment-debtor.” 

[1] The word ‘Judgment-debtor’ will include a represen- 
tative of the judgment-debtor, the word ‘representative’ 
being taken to mean all persons who are bound by the 
decree. (Vol 10) 1923 Pat 76 (82) : 24 Cr L Jour 279 * 
(Vol 4) 1917 Pat 597 (697, 593) : 2 Pat L Jour 478 
(DB). (Purchaser of portion of occupancy holding 
being representative cannot apply). 

[2] Sons of judgment-debtor aro prima facie bound 
by decree against their father and are not persons other 
than judgment-debtor, (Vol 22) 1935 Pat 253 (253) 
(Obiter). 

[3] Purchaser of whole or part of *non-transEerable 
holding is representative of judgment-debtor — He is 
not entitled to object to sale under 0. 21, R. 300. (Vol 
5) 1918 Pat 483 (484) : 3 Pat L Jour 579 (DB) He- (Vol 
13) 1926 Cal 956 (956) ^ (Vol 27) 1940 Pat 670 (871) 
(Private purchaser from recorded tenants not recognised 
by landlord is representative.) * (Vol 21) 1937 l^at 562 
(563) * (Vol 16) 1929 Pat 227 (228) * (Vol 4) 1917 Pat 
597 (597, 598) ; 2 Pat L Jour 478 (DB). 

[See however (Vol 26) 1939 Pab 253 (253) (DB). 
(Purchaser' of transferable holding can apply under 
O. 21, R. 100).] 

[But see (Vol 15) 1928 Cal 792 (794) (DB). (A per- 
son purchasing non-transferable occupancy holding in 
decree against tenant — Landlord obtaining decree 
against recorded tenant and attaching holding — Pur- 
chaser is not judgment-debtor within R. 100, but one in 
possession on his own account.) (Vol 14) 1927 Cal 156 
(157) : 53 Cal 913 (DB). (Parehaser of whole occupancy 
tenancy non-transferable by custom). 

[4] Mortgagee of judgment-debtor is not his legal 
representative and is not bound by litigation Against 
mortgagor— He can apply under 0 21, R 100. (Vol 26) 
3939 Pat 263 (263) ^ (Vol 4) 1917 Lah 388 (389). 
(Usufructuary mortgagee) * (Vol 9) 1922 Pab 408 (1) 
(408): 1 Pat 159. 

[5] Party bound by decree applying to set aside in 
execution— Application is under S. 47 and not under 
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101. Where the Goui’t is satisfied that the applicant was in possession of the property on 
Bona fide claimant to be his own account or on account of some person other than the -judgment- 
restored to possession. debtor, it shall direct that the applicant be put into possession of the 
property. 

[1882-Ss. 332, 335.] 


0. 21 R. 100 (contd.) 

0. 21, R. 100. (Vol 20) 1933 Mad 569 (570). (Repre- 
sentative of party in salt cannot apply under this rule.) 

(1895) 17 All 478 (481). 

[6] S. 332 now (0. 21, R. 100) applies where in 
execution of a decree, a person not a party to the suit is 
dispossessed. His dispossession does not give him a 
cause of action within the jurisdiction of Mamlatdar. 
(1896) 20 Bom 351 (354) (RB) (1895) 17 All 222 (225). 
(Application by usufructuary mortgagee in possession 
against whom no decree is passed) ^ (Vol 5) 1918 Mad 
911 (912) : 40 Mad 964 (DB) * (Party exonerated for 
misjoinder) if* (Vol 6) 1919 Nag 120 (121) ; 15 Nag L R 
146. (Mortgage suit — Person discharged on his plead- 
ing paramount title is not party to suit) ^ iVol 25) 1938 
Pat 90 (91). (Applicant not party to mortgage suit 
found to be in possession — Application should be 
allowed even if his possession might be subject to mort- 
gage right of decree holder.) •*' (Vol 20) 1933 Pat 581 
(581). (Transferee of a share of a sharah moyaian ) 

[7] Purchase of property by decree-holder and con- 
firmation of sale — Application for possession of proper- 
ty by one of parties to suit under 0. 21, R. 100 — 
Alternative relief for crops as party under S. 47 cannot 
be entertained. (Vol 20) 1933 Mad 482 (483, 484), 

[8] Lessees of a mortgagor impleaded as defendants 
in mortgage suit — Claim by them under 0. 21 R. 100 — 
Enquiry should be made into the question of title un- 
der S. 47 G. P. 0. (Vol 15) 1928 Mad 1270 (1270) (DB). 

[9] Where the judgment-debtor is dispossessed of 
land which is outside the decree, his remedy lies in an 
application for restoration under S. 47, C. P. 0. and 
not by separate suit. (Vol 3) 1916 All lt)4 (105, 106) : 
38 All 339 (DB). 

[10] When a person is in possession of the property 
by receipt of rent or otherwise, and the tenant in actual 
possession is dispossessed of the property by the decree 
holder or auction-purchaser, the landlord is the person 
who is dispossessed of the property within the meaning 
of 0. 21 R. 100 and is entitled to be restored to posses- 
sion. (1906) 33 Cal 487 (491, 493) (DB). 

[See also (1871) 15 Suth W R 70 (71) (DB), (Posses- 
sion by receipt and enjoyment of rent is as good in 
law as actual occupation,)] 

3. " 1 ^ dispossessed." — [1] Court has no juris- 
diction to pass order under R. 100 if there is no d% 3 ~ 
[jossession of the applicant. (Vol 22) 1935 Pat 253 
(253, 254). 

[2] R. 100 does not apply in oases where there has 
been only symbolical delivery of possession, (Vol 20) 
1933 Cal 144 (144) (Vol 10) 1923 Cal 601 (602) : 50 
Cal 311 * (1903) 30 Cal 710 (712). 

[3] Objector in his application under 0. 21, R. 100 
contending firstly that he was in actual possession 
despite formal delivery to decree-holder — He alternately 
praying that if legal effect of formal delivery to decree- 
holder be dispossession he (objector) should be given 
possession — Application is competent. (Vol 25) 1938 

442 (443). 

[4] Application under, entertained by Court even 
where dispossession had taken place after termination 


of execution proceedings — Decision held not erroneous 
and even if erroneous should not be interfered with by 
High Court. (Vol 25) 1938 Cal 192 (192). 

[5] If a person is dispossessed of his property in a 
suit between third parties and he being aware of it does 
not apply under O, 21, R. 100 to the Court and remains 
dispossessed his title will be extinct by efflux of time 
under Limitation Act. (1904) 27 Mad 262 (267) (DB). 

4. Dispossession under Collector's orders. — 

[1] The rule does not apply where the execution of 
the decree has been transferred to the Collector. If a 
person is wrongly ousted or dispossessed under the 
Collector’s orders he should apply to the Collector and 
not to the Court. (1913) 37 Bom 488 (490). 

[2] When a decree is transferred to a Collector or for 
execution, the Court which passed the decree is functus 
officio, for the time being but when the Collector has 
exhausted his powers, all matters requiring to be done, 
and usually regarded as done in execution must be done 
by the Court which passed the decree. (Vol 1) 1914 
Bom 252 (253) : 38 Bom 673 (DB). 

5. “ By the purchaser* thereof." — [1] R. 100 
includes auction-purchaser’s legal representative. (Vol 
20) 1933 Cal 293 (293). 

6. Nature of enquiry under this rule. — See 
Notes under 0. 21, R. 101. 

7. Limitation — [1] Petition under 0. 21, R. 100 
Civil P. 0., without joining sub-purchasers for want of 
knowledge of sub-purchase — Sub-purchasers subsequ- 
ently joined, but after 80 days — Petition is not barred 
— Limitation Act (1908) S. 6 and Art. 165. (Vol 18) 
1931 Gal 385 (387) : 58 Cal 55. 

[2] Application under Civil P. C., 0, 21, B. 100 
dismissed without investigation — Person, dispos- 
sessed is not bound to bring suit within one year — Art 
11-A does not apply. (Vol 5) 1918 Mad 654 (554) (DB). 

[3] If an objection under O. 21, R. 100, is allowed, 
the period of limitation for suit by auction-purchaser for 
declaration of title to the property begins to run from 
the date when objection is allowed. (Vol 4) 1917 All 
426 (427). 

[4] Dismissal of application under O. 21, R. 100, on 
the ground that there was no dispossession — Subsequ- 
ent dispossession — Suit for possession -is not governed 
by Limitation Act, Art. 11-A. (Vol 10) 1923 
Cal 601 (602) : 50 Cal 311 (DB). 

[5] Symbolical possession delivered. No dispossession 
within O. 21, R. 100. 

[See also A. I. R. Commentary on the Limitation 
Act, 1908, Arts. 11-A and 166], 

ORDER 21 RULE 101. 

Synopsis. 

1. Scope and applicability. 

2. Procedure under the old Code. 

3. "On his own account." 

4. Nature of inquiry under this rule. 

5. Applicability of O. 9. ^ 

6. Appeal. 

7. Revision. 
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0. 21 R. 101 (cmtd.) 

1. Scope and applicability. — [1] Thh rule 
applies to the proceedings under the Madras Estates 
Land Act, 1908 by S. X92 of that Act. (Vol 22) 1935 
Mad 309 (310) (DB). 

[2] Order 21 generally does not apply to sales by 
Official Eeceiver. (Vol 28) 1941 Mad 76 (76). (Re- 
medy of person dispossessed by such sale is under S. 4. 
Provincial Insolvency Act and not under 0. 21 E. 100.) 

[3] Order 21, E 101 which directs that a hona fide 
claimant who has been dispossessed in execution shall 
be restored to possession does not apply to a trans- 
feree pendente hte. (Vol 5) 1918 Mad 673 (674) (DB). 

[See also 0. 21 B. 102.] 


2. Procedure under the old Code.— [1] As to 
the procedure under the Code of Civil Procedure, 1882 
see the following cases : — 

[а] The Civil Procedure Code of 1908 does not 
provide for the investigation of the claim of an objector 
who does not derive title under the judgment-debtor. 
The provision to that effect in S. 335, Act 14 of 1882, 
has not been reproduced in the new Code. (Vol 5) 1918 
Mad 165 (165) (DB). 

[б] An order under S. 335 C.P.C. (1882) is conclu- 
sive as between the parties and if it is not set aside by 
suit within one year, it cannot be questioned in any sub- 
sequent suit as between the same parties, whether the 
possession given to auction-purchaser is symbolical or 
not. (Vol 2) 1915 Mad 586 (587) (DB). 

[c] If a claim is investigated under Sec. 331 of the 
Code of Civil Procedure of 1882 by a Court of inferior 
jurisdiction in respect of property the value of which 
exceeds the limit of its pecuniary jurisdiction the deci- 
sion will not operate as res judicata in a subsequent 
title suit. (1910) 11 Cal L Jour 478 (483) (DB). 

[d] Scope — The legislature could never have intended 
that the investigation into the claim might be defeated 
by a preliminary objection as to the pecuniary jurisdic- 
tion of the Court. (1910) 11 Cal L Jour 478 (483) 
(DB). 

[e] The person dispossessed in execution of a decree 
preferred a claim under S. 332, Civil Procedure Code. 
The petition having been allowed with costs, the 
decree-holder instituted a suit to set aside the summary 
order and for a declaration of his light to the property. 
A decree was passed in favour of the plaintiff. There- 
upon the claimant applied for execution of the order 
for costs in the claim case. Held that, as the decree 
expressly declared that the order had no effect, the 
execution for costs could not proceed, even though the 
decree did not specifically refer to costs incurred in 
the petition. (1895) 6 Mad L Jour 252 (253). 


3, " On his own account [1] Buies 100 anc 
101 apply to cases of joint possession as well. (Vol 18 
1931 Cal 385 (387) : 58 Cal 55 ^ (Vol 25) 1938 Na< 
442 (443, 444) * (Vol 10) 1923 Nag 52 (53) : 18 Nai 
L E 206 ® (Vol 20) 1933 Pat 132 (133j. 

[2] A person in joint possession with the judgment 
debtor of a certain land as a member of a joint famij^ 
or otherwise, can claim to be in possession of the laui 
in good faith on bis own account within 0. 21 E. 100 
C.P.C. and the effect of an order in his favour will b( 
to place him in joint possession with the exeoutioi 
pumhaser. * (Vol 1) 1914 Cal l86 (187) (BB) 

* (Vol 10) 1923 Nag. 52 (53) : 18 Nag L. E. 20 

* (Vol 11)^1924 Pat^ 606 (507). (A jomt auction 
purchaser in possession can apply under B. lOO.) 


[But see (1893) 17 Bom 718 (721). (A member 
of a joint Hindu family cannot say that he is in 
possession of any particular portion of the joint pro- 
perty on his own account.)] 

[3] Specific share in property cannot be restored to 
claimant — He can only get joint possession. (Vol 18) 
1931 Cal 385 (387) : 58 Cal 55 * (1910) 11 Cal L 
Jour 61 (64). 

[See however (Vol 25) 1938 Nag 442 (444). 
(Decree for possession of fields against judgment-debtor 
entitled only to certain share in fields — Judgment- 
debtor’s co-owners on application under 0. 21, E. lOO 
are net entitled to possession of entire set of fields but 
only to the extent of their share.) 

[4] If the claimant under R. 100 was in possession 
though without a good title or even as a trespasser 
but on his own account or on account of some person 
other than the judgment -deb for he is entitled to 
succeed under E. 101. (Vol 14; 1927 Cal 339 (340). 
(Application by transferee of claimant whose claim 
under E. 58 was dismissed — Held competent.) 

[5] A moitgagee of an occupancy holding is in 
possession of it on his own account and not on account 
of the mortgagor within B. 101; consequently the 
purchaser of an occupancy holding in execution, 
cannot oust the mortgagee in possession summarily 
but must first annul the incumbrance. (Vol 1) 1914 
Cal 580 (580) (DB) * (1878-80) 2 All 94 (95) (DB). 

4. Nature of inquiry under this rule. — [1] 
Application under 0. 21, R. 100, is in nature of 
summary suit. (Vol 5) 1918 Pat 486 (487) ; 3 Pat 
L Jour 250 (DB). 

[2] However short and summary the investigation 
may be, an order under 0. 21, R. 101, must be based 
upon the merits of the application, that is, an opinion 
on such facts as are before the Court as to whether 
the applicant was in possession or not. ^ A mere dis- 
missal in default or for non-pro‘?ecution is not an order 
under 0. 21 E. 101. (Vol 4) 1917 hag 53 (54) : 14 Nag 
LE 66. 

[3] The test as to whether an order has properly 
been passed under 0. 21, E. 101 is whether there was 
an investigation and the order was passed as the 
result of such investigation. (Vol 4) 1917 Nag 53 
(54) : 14 Nag L E 66 & (Vol 24) 1937 Oudh 400 
(400, 401) (DB). (Provisions of R. 100, O, 21 are 
mandatory — Court must investigate claim on fulfilment 
of conditions in E. 100 (1).) 

[See also (Vol 16) 1929 Mad 69 (72) (DB). (With 
reference to order passed under 0. 21, there is an 
enquiry and adjudication, however summary of the 
rights of parties).] 

[4] The investigation under Er, 100 and 101 is 
restricted to the question of possession only and even 
though the applicant may not have good title to the 
property, if be can show that he was not in possession on 
behalf of the judgment-debtor but on his own account 
he must under E. 101 be put in possession of the pro- 
perty. (Vol 24) 1937 Oudh 400 (401) (DB) ® (1878-80) 
2 All 94 (95, 96) (DB). (The investigation under 0. 21, 
E. 101 is summary one— Court should confine to the 
question of possession and should not decide question 
of title.) * (Vol 13) 1926 Mad 1127 (1128), (Court 
cannot enquire into the equities in favour of auction- 
purchaser.) •$. (Vol 5) 1918 Mad 911 (912) : 40 Mad 
964 (DB). 

[6] Decision of the Court in a summary proceeding 
under 0. 21, E. 100 is strictly speaking not a deoisidn 
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O. 21 R. 101 (cmtd.) 

as to title and is also not necessarily final. (Vol 25) 
1938 Pat 150 (153) (DB). 

[6] Scope — Questions as to validity of original 
decree, lis •gendens and whether opposite party derives 
title by kabala or compromise decree, are questions 
which are outside scope of decision in summary pro- 
ceeding under 0. 21, E. 100. (Vol 17) 1930 Pat 416 
(417), (Court cannot go behind original decree and 
hold that it is collusive.) ^ (Vol 8) 1921 Mad 6l2 
(615) (DB). (Court should confine itself to the decree.) 
* (Vol 22) 1935 Pat 230 (230). (Court must confine 
itself to language of specific provision and doctrine of 
hs pendens will not apply.) ® (Vol 11) 1924 Pat 506 
(507). (Question of henami cannot be gone into 
under B. 58 or E. 100 of 0. 21.) 

[7] No declaratory order can be passed under the 
rule. (Vol 14) 1927 Nag 300 (301). 

[8] Whether requirements of 0. 21, Er. 100 and 
101 have been satisfied is question of fact which must 
be determined before any order can be passed on the 
application, (Vol 29) 1942 Pat 279 (281) (DB.) 

[9] Events subsequent to delivery of possession 
must be considered. (Vol 20) 1933 Cal 534 (535) : 60 
Cal 685 (DB). 

[10] Application under — Court should allow parties 
to adduce evidence. (Vol 22) 1935 All 457 (457). 

[11] Application under E. 100 — Decree-holder asked 
to begin — After bis examination witnesses of claimant 
examined — It amounts to irregularity. (Vol 18) 1931 
Mad 534 (536). 

[12] The only order contemplated by 0. 21, E. 101 
is an order putting the applicant into possession of 
the property, so that an order refusing to put the ap- 
plicant into possession would be merely an order reject- 
ing his application and not an order falling under 
E. 101. (Vol 4) 1917 Bom 133 (134) : 42 Bom 10 
(DB;. 

[13] Finding of fact arrived at in proceedings under 
0. 21, E. 100 would not be res judicata in a subsequent 
suit. (Vol 27) 1940 Cal 16 (17). 

[14] A right to possession upon redemption is not 
a right to the present possession of the property. An 
order under 0.21, E. 10),C.P.C. becomes conclusive 
under E. 103 only so far as the present right to pos- 
session of the property is concerned. It does not 
afEect a paity's right to possession upon redemption. 
(Vol 8) 1921 Nag 69 (70) ; 17 Nag LB 83. 

[15] Eemedy of unsuccessful claimant under E. 58 
is by suit only— Scope under Er. 58 and 100 being 
same he cannot again apply under B. 100, (Vol 20) 
1933 Cal 233 (234) (DB), 

[16] Application for delivery of pos«?egsioii by auc- 
tion-purchaser dismissed for default — Subsequent appli- 
cation for same relief — Objection by claimant allowed 
— Suit for declaration of title by auction-purchaser — 
Limitation begins to run from the date when objection 
is allowed. (Vol 4) 1917 All 426 (427) (DB). 

[17] Possession obtained in execution — Subsequent 
dispossession — Application for restoration dismissed 
for failure to produce or summon witnesses — No order 
held passed under 0, 21, E. lOl which could be con- 
clusive in absence of suit within period allowed by 
Limitation Act, A»t. IT (a). (Vol 4) 1917 Nag 53 (54, 
55) { 14 Nag LE 66. 


5. Applicability of O. 9. — [1] Proceedings under 
O. 21, B. 100 are part of execution and 0. 9 does not 
apply to such proceedings as do not fall within S. 47. 
(Vol 16) 1929 Mad 757 (762) : 52 Mad 899 (FB) ® 
(Vol 1) 1914 Cal 126 (127) : 41 Cal 1(DB). 

[2] An application under O. 21, E. 100 cannot be 
r^arded as an application in execution ; therefore by 
force of S. 141, 0. 9, E. 9 applies to applications under 
it. (Vol. 10) 1923 Pat 239 (24l) ; 2 Pat 372 (DB)® 
(Vol. 32) 1945 Pat 132 (132, 133). 

[See also (Vol 5) 1918 Pat 486 (486) : 3 Pat L 
Jour 250 (DB). (Claim under 0. 21, E. 100 dismissed 
for default — Party not bound by decree can obtain 
re-hearing under 0. 9, E. 9.)] 

[3] Where a party starts a case under 0. 21, E 100 
and allows it to be dismissed for default, he has 
his remedy under E. 103 and the case need not be 
restored under S. 151. (Vol 21) 1934 Cal 653 (654). 

[4] Application under — Claim allowed in the 
absence of decree-holder — Whole case not placed before 
the Court. Case should be reheard under Civil P.C., 
S. 151. (Vol. 15) 1928 Cal 179 (179, 180). 

[5] Case under 0. 21, Es, 100 and 101 is not suit 
within meaning of 0. 9, E. 4 which therefore does not 
apply to it. (Vol 6) 1919 Pat 540 (641). 

6. Appeal. — [1] Order deciding question about 
delivery of possession in execution arising between 
decree^holder and defendant against whom suit is 
dismissed under S. 47 and hence appealable. (Vol 3) 
1916 Mad 1008 (1010) (DB) ® (Vol 20) 1933 Cal 680 
(680) : 60 Cal 832 (DB). (Order under E. 100 and S. 
47 — Second appeal lies.) 

[2] Order on objection by judgment-debtor to sale 
of some property though disposing of objections by 
strangers to deliver possession remains one under S. 47 
and is appealable. (Vol 3) 1916 Mad 727 (727,728) 
(DB). 

[3] Under B. 103, no appeal lies from an order 
passed under B. 101. (Vol 4) 1917 Lab 406 (406) : 1917 
Pun Ee. No. 57. 

[See also (Vol 4) 1917 Bom 133 (134) : 42 Bom 10 
(DB). (Application under 0. 21, B. 100 — Order dis- 
missing application is “ one made under B. 100 ’* 
within B, 103 — Party against whom order is made 
though not judgment* debtor cannot appeal under 
S. 47].] 

[4] T got decree for sale subject to prior mortgage 
and purchased it himself in sale — Possession obtained 
through Court — Application of prior mortgagee for re- 
storation of possession — Order held not appealable. 
(Vol 1) 1914 All 467 (468) (DB). 

7. Rev'sion. — [1] A party against whom an order 
under O. 21, Er. 98, 99 or 101 is made, has the right 
to proceed under O. 21, R. 103 and therefore be 
cannot be allowed to have the order rectified in revi- 
sion. (’ll) 1911 Pun L R No. 129 Page 482 (483). 

[See however (Vol 25) 1938 Cal 677 (578). (Order 
under 0. 21, B. 100 — Separate suit though maintain- 
able revision cannot; be said to be mala fidej\ 

[2] Where an application is brought in revision 
against an order restoring a purchaser from the judg- 
ment-debtor of a non-transferable occupancy holding to 
possession under 0. 21, B. 101, ^he High Court of 
Calcutta as a rule does not interfere in revision be- 
cause another and better remedy by way of suit is 
open to the parties. (Vol 17) 1930 Cal 348 (348). [(Vol 
6) 1918 Pat 483 t 3 Pat L Jour 579 Di^s. from).] 
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102. Nothing in rules 99 and 101 shall apply to resistance or obstruction in execution 
Rules not applicable to of a decree for the possession of immovable property by a person to 
transferee pendente lite. whom the judgment-debtor has transferred the property after the institu- 
tion of the suit in which the decree was passed or to the dispossession of any such person. 

[1882-S. 333; 1877-S, 333; 1859-S. 231.] 

108. Any party not being a judgment-debtor against whom an order is made under rule 
Orders conclusive sub- 98, rule 99 or rule 101 may institute a suit to establish the right which he 
ject to regular suit. claims to the present possession of the property ; but, subject to the result 

of such suit (if any), the order shall be conclusive. 

[1882-Ss. 332, 335.] 


0. 21 R. 101 (contd.) 

[3] High Court can interfere in revision against 
order under R. 101 to correct error or illegality. (Vol 
18) 1931 Cal 385 (386) : 58 Cal 55. 

[4] An erroneous order based on misconstruction of 
a provision of law holding applicant to be not entitled 
to apply under 0. 21, R. 100 is revisable. (Vol 11) 
1924 Pat 506 (507). 

[5] Where the lower Appellate Court erroneously 
entertains an appeal against an order made under 

0. 21, R. 101 the High Coart can set aside the appel- 
late Court’s decision under S. 115 of the Code. (Vol 10) 
1923 Bom 214 (215) (DB). 

[6] Order under 0. 21, R. 101 by Deputy Collector 
can be revised only by High Court under Madras 
Estates Act and not by District Collector. But High 
Court cannot revise District Collector’s^ order refusing 
to interfere with Deputy Collector’s "order. (Yol 22) 
1935 Mad 309 (310) (DB). 

ORDER 21 RULE 102-~Note 1. 

[1] A transferee pendente lite cannot get the benefit 
of the procedure under Rr. 99 and 101. (1912) 39 Cal 
220 (224) (DB) * (1911) 8 Ind Oas 805 (805) (Mad) % 
(Vol 5) 1918 Mad 673 (674) (DB). 

[2] Where before determining what item fell to the 
share of the decree-holder particular items of property 
in the possession of a vendee from judgment- debtor 
were delivered to decree-holder. 

Held, that such a contention could have been put 
forward by the judgment-debtor and it is difficult to see 
why the transferee from the judgment- deb tor pending 
execution could not put foward the same contention. 
An objection of such a nature is not one under 0. 21, 
B. 99 or R. 101, but one under S. 47 and his objection 
would prevail in spite of a notice served upon him that 
certain items are to be delivered to decree-holder. (Vol 
13) 1926 Mad 968 (969). 

[3] It has been held in the undermentioned case 
that 0. 21, R. 102 does not apply to involuntary sale. 
(Vol 22) 1935 Pat 230 (230) ^ (Vol 33) 1946 Pat 134 
(135, 136) : 24 Pat 695 (DB). (Suit for partition by A 
against 0 decreed and certain property allotted to A — 
Pending suit, property purchased by B in execution of 
money decree obtained by B against G—A resisted by 
B in talcing possession— B. 102 does not apply and A'b 
application under R. 97 can'be dismissed — A can bring 
separate suit for possession). 

[4] The undermentioned case holds that rule 102 
covers transfers whether voluntary or involuntary. (Vol 
26) 1939 Cal 709 (71^) : ILR (1939) 2 Cal 63, 

[5] Purchaser in charge-decree is also representa- 
tive of judgment- debtor — Such purchaser applying for 
possession— Purchaser in private sale obstructing — 


Appl'cation under 0 21, R. 97 dismissed — E. 102 does 
not apply as decree was not one for posbcasion. (Vol 31) 
1944 Mad 11 (12, 13) (DB). 


ORDER 21 RULE 103. 

Synopss. 

1. Scope. 

2. Suit under a different title. 

3* Any party against whom an order is 
made." 

4. " Order shall be conclusive." 

5. Parties to suit. 


1. Scope. — [1] Rule 103 applies only when order 
under Rr. 98, 99 or 101 is passed. (Vol 10) 1923 Lah 
145 (146) *1^ (Vol 23) 1936 Mad 940 (940). 

[2] Suit must be brought within one year from date 
of order under Art. 11 -A, Limitation Act— Suit 
brought after one year is barred. (1886) 10 Bom 604 
(609) * (1902) 26 Bom 730 (734) ^ (Vol 7) 1920 Lah 
617 (520) ; 1 Lah 67 * (Vol 3) 1916 Lah 298 (299) * 
(Vol 7) 1920 Pat 123 (124) : 6 Pat L. Jour 652. 

[See also (Vol 17) 1930 Bom 505 (506). (Where 
no suit is filed within time against order under 0. 21, 
R. 103, time taken in revision proceedings cannot be 
excluded under S. 14, Limitation Act.] 

[3] The words “ any party ” in 0. 21, R, 103 refer 
to any party to the petition and not to the decree under 
execution. (Vol 7) 1920 Mad 126 : 43 Mad 696. 

[4] Decree- holder’s own property sold by mistake— 
Application by him under R. 100 dismissed— Decree- 
holder must sue under this rule. (Vol 9) 1922 Mad 
63 (63). 

[5] Person present at attachment not raising objec- 
tion under 0. 21, E. 58— Subsequently objection raised 
under R. 100— His suit under R. 103 is not barred by 
estoppel (Vol 18) 1931 Lah 598 (598). 

[6] The rule does not bar an application for rehear- 
ing an application in execution matters. The rule 
clearly lays down that the petitioner may bring a suit if 
he chooses. (1910) 12 Cal L Jour 6 (7) (DB). 

[7] Use of word “ may ” in R. 103 suggests that 

what is contemplated is the establishment of a right and 
remedy by a suit is indicated— If such right is establish- 
ed it is not necessary to institute suit. (Vol 24] 1937 
Mad 582 (583, 684). ^ 


L«j KigJitot suit under R.103 is not restricted by 
M d^ilJs^ 11^9^^ (UB)^ (Vol 12)1925 

[9] Suit under R, 103 though brought on strength 
of title must be brought within one year. (Vol 16) 1929 
Bom 379 (380, 381) : 53 Bom 668 (DBJ. 
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[10] Plaintiff may prove his right to present posses- 
sion in a suit under 0. 21, R. 103 without showing 
that he was in actual possession at the date of the sum- 
mary order against him. (Vol 8) 1921 Mad 317 (318) ; 
44 Mad 227 (DB).. 

[See (Vol 23) 1936 Lah 530 (532). {A succeeding 
in getting his title proved as against G — B mortgagee 
from G while G was in wrongful possession — In execu- 
tion of decree by A against C, B resisting execution — 
A bringing suit against B under 0. 21, R. 103 — B not 
showing adverse possession for 12 years — A held 
entitled to decree for possession. 

[11] Plaintiff’s right to present possession of property 
established—Order of removal of his obstruction must 
be set aside— His dispossession pending suit does not 
matter. (Vol 26) 1939 Bom 508 (5l0). 

[12] Suit filed under 0. 21, E. 103 to contest order 
made under Rr. 98, 99 or 101 — Its scope is establish- 
ment of right or title by which plaintiff claims present 
possession. (Vol 22) 1935 Bom 144 (148)* (Vol 25) 
1938 Pat 433 (434) : 17 Pat 164 (DB) * (Vol 24) 1937 
Pat 615 (616) (DB) * (Vol 22) 1935 Sind 129(130). 
(Claimant is not required to set aside adverse order but 
to establish his right.) 

[13] Suit contemplated by E . 103 is not one under 
S. 9, Specific Relief Act. (Vol 19) 1932 All 703 (704). 

[14] Decree -holder purchasing property in execution 
—On resistance by third party, in taking possession, 
decree-holder filing suit under E. 103 against him — 
Defendant, being third party cannot contest validity of 
decree. (Vol 24) 1937 Cal 88 (91). 

[15] A suit instituted under E. 103 is not a conti- 
nuation of the summary application but an independent 
proceeding. (1904) 6 Bom L E 301 (302). 

[See also (Vol 27) 1940 Mad 627 (628). (Evidence 
given on special oath under the Oaths Act (1873) in 
claim proceedings under E. 100 is not conclusive proof 
in suit under R. 103).] 

[16] The burden of proving a subsisting title to a 
land lies on the party out of possession and the fact 
that the party in possession is forced to institute a suit 
under R. 103 does -not shift the burden of proof on to 
him. (Vol 12) 1925 Sind 201 (201). 

[17] Suit under 0. 21, E. 103 decreed— Plaintiff 
who has lost possession during its pendency can be put 
into possession. (Vol 27) 1940 Oudh 1 (7) : 15 Luck 43. 

[18] Where parties arrayed on opposite sides are 
parties to a suit within S. 47, Civil P, C. neither 
E. 103 nor Art. 11-A, Limitation Act, applies. (Vol 14) 
1927 Mad 952 (953) (DB). 

[19] Neither a judgment-debtor nor his representa- 
tive can file a suit under this rule. (Vol 30) 1943 Mad 
381 (383) : ILR (1943) Mad 702. 

[20] Co-sharer land-lords in possession impleaded as 
pro forma defendants to suit but not to execution pro- 
ceedings — Application by landlords under E. 100 dis- 
missed— Suit by landlords under R. 103— FeZd under 
circumstances of case landlords ought not to be regard- 
ed as judgment-debtors. (Vol 14) 1927 Pat 404 (405) 
(DB). 

[21] Special right to bring suit for declaration of 
present right to possession is not taken away by proviso 
to S. 42, Specific Relief Act. (Vol 21) 1934 Nag 169 
(169) * (Vol 25) 1938 Pat 558 (569) (DB). 

2. Suit under a different title.— [1] The suit 
contemplated by E. 103 is a suit by a person who is 


kept out of possession of the property purchased in 
execution of the decree and claims po.- session under his 
auction-purchase. It does not concern itself with any 
other cause of action v hich such per-on apart from his 
character as auction-purchaser nyiy have agamst the 
defendant. (Vol 1?) 1920 Cal 377 (377j. 

[2] If the title which is put forward as the basis of a 
suit is the same as the title which was put forward in 
execution proceedings as the ba^sis for an order in a 
party’s favour then 0. 21, R. 10 i would be a bar to a 
suit brought after limitation period prescribed in Art. 
11-A but not otherwise. (Vol 33) 1916 Mad 324 (326) * 
(Vol 33) 1946 Mad 76 (77, 73). 

[3] Suit for partition by a purchaser from a Hindu 
co-parcener is not barred by a prior decision against 
him in a suit by him for declaration o£ his right to 
possession under 0. 21, E. 103. (Vol 13) 1926 Mad 6B3 
(684) : 49 Mad 596 (DB). 

[4] Where the basis of the claim in the suit is the 
same as that put forward in the miscellaneous objec- 
tion proceedings to the present possession. Art. 11-A, 
Limitation Act, would apply, but where the basis of the 
claim in the suit is distinct and different and the pos- 
session claimed is not present possession but only by 
way of consequential relief to the decree being set aside, 
the Article cannot apply. (Vol 14) 1927 Bom 184 
(187) : 51 Bom 158. 

[5] Suit for reSf^mption— Failure to file suit under 
R. 103 or within throe years of Criminal Court’s order 
refusing right to present possession does not bar the 
suit for redemption. (Vol 15) 1928 Nag 97 (98) : 23 Nag 
L E 164 ^ (Vol 33) 1946 Mad 324 (326) ^ (Vol 8) 1921 
Nag 69 (70) : 17 Nag L E 33. 

[But see (Vol 26) 1939 Pat 7 (13) : 18 Pat 155 (DB.) 
(Application under R. 100 dismissed — Suit for redemp- 
tion falls under E. 103.)] 

[6] Objection under E. 99 dismissed— Suit to 
enforce mortgage-lien over property is not barred. (1902) 
29 Cal 25 (29.) 

[7] Claim of applicant under 0. 21, R. 97 for pos- 
session of whole of homestead— Opposite party claiming 
a share- Claim dismissed under B 99 — Suit by appli- 
cant for partition and possession of his share is not 
barred. (Vol 25) 1938 Oal 384 (384) : ILR (1938) 1 Cal 
685. 

3. **Any party against whom an order is made.” 
— [1] Order spoken of in E, 108 do not include orders 
passed without investigation. (Vol 13) 1926 Nag 423 
(425) : 22 Nag LR 94 ^ (Vol 15) 1928 Cal 179 (180) 
(Suit under the rule should be subsequent to investiga- 
tion under R. 100.) (1910) UOanVN 346 (351) 

(DB) 

[2] Court should come to definite conclusion on 

matter under inquiry — If it declines to give ^ any deci- 
sion, it will not be conclusive so as to bar suit institu- 
ted more than one year from date of order. (1899) 9 
Mad L Jour 175 (176, 177) (1907) 34 Cal 491 (493) 

* (Vol 18) 1931 Lah 636 (687) * (1904) 27 Mad 25 (26) 
fi* (Vol 1) 1914 Mad 121 (123) (DB.) 

[3] Mere dismissal for default or for non-production 
of evidence is not an order under R. 101 and does not 
bar a suit more than a year after the order. (Vol 4) 
1917 Nag 53 (54) : 14 Nag LB 66. 

[4] Application of claimant allowed for default of 
appearance of deoree-hplder— There is no order against 
decree-holder within this rule. (Vol 15) 1928 Cal 179 
(180) ® (1878-79) 3 Bom 241 (241). 
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PROVINCIAL AMENDMENTS 
Order 21, Rules 104 to 140 (ALLAHABAD) 

The following rules shall be added to Order XXI : 

R. 104. When the certificate prescribed by S. 41 is received by the Court which sent the decree for 
execution, it shall cause the necessary details as to the result of execution to be entered in its register of civil suits 
before the papers are" transmitted to the record-room. 

R. 105. Every attachment of movable property under E. 43, of negotiable instruments under E. 51, 
and of immovable property under E. 54, shall be made through a Civil Court Amin, or bailifi, unless special 
reasons render it -necessary that any other agency should be employed, in which case those -reasons shall be 
stated in the handwriting of the presiding Judge himself in the order for attachment. 

R. 106 . When the property which it is sought to bring to sale is immovable property within the defi- 
nition of the same contained in the law for the time being in force relating to the registration of documents, 
the decree-holder shall file with his application for an order for sale a certificate from the Sub-Registrar 
within whose sub-district such property is situated, showing that the Sub-Registrar has searched his book Nos. 
I and II and their indices for the twelve years preceding the mortgage or attachment as the ease may be and 
stating the encumbrances, if any, which he has found on the property. 

R. 107. Where an application is made for the sale of land, or of any interest inland, the Court shall, 
before ordering sale thereof, call upon the parties to state whether such land is or is not ancestral land within 
the meaning of Notification No. 1887-1—238-10, dated 7th October 1911, of the Local Government, and shall fix 
a date for determining the said question. 


0 21 R. 103 (confd.) 

[5] Application under 0. 21, R. 97 dismissed as 
time barred — Order of dismissal is not order under R. 
98, R. 99 or R. 101. (Vol 27) 1940 All 525 (527, 528). 
(Order 21, R, 103 is no bar to appeal from such 
order.) 

[6] An order made upon an application under R. 100 
0. 21, dismissing the application is an order “made 
under R. 100“ within meaning of those words in E. 108. 
(Vol 4) 1917 Bom 133 (134) : 42 Bom 10. 

[7] Order under R. 95 is hot one under R. 97 and 
therefore R. 103 does not apply. (Vol 11) 1924 All 495 
(499) ; 46 All 693 (FB). 


4. “Order shall be conclusive.’'— -[1] Rules 97 to 
103, 0. 21, contemplate that the decision in favour of 
a party not being a judgment- debtor under R. 99 is 
conclusive in so far as the que-tion of possession is 
concerned unless and until a suit is brought by the 
party against whom the order is made under E. 103. 
(Vol 7) 1920 Lah 617 (520) : 1 Lah 57 ^ (Vol 4) 1917 
Cal 5 (5, 6) * (Vol 33) 1946 Mad 76 (77, 78) (Title of 
obstructors upheld — No suit by decree-holder for one 
year— Order becomes conclusive.) * (Vol 5) 1918 Mad 
165 (165) * (Vol 11) 1924 Sind 97 (99) : 17 Sind LR 
63. 


[See however (Vol 21) 1934 Lah 457 (458), (Obieo- 
tion not falling tinder R. 97— Dismissed — Suit under 
R. 103 is not maintainable.)] ' 

[2] Order passed against manager of joint Hindu 
family is conclusive against junior members of family.) 
(Vol 27) 1940 Mad 636 (639) (Vol 24) 1937 Oudh 401 
(402) (DB). 

[3] The*bar created by R, 103 must be given efiec^ 
to even in a suit instituted prior to the order under 
R. 101. (Vol 11) 1924 Mad 602 (602) (DB). 

[4] The order is conclusive even when the party 
against whom it is made is not the plaintiff but a 
defendant. (Vol 4) 1917 Cal 5 (5) (DB) ® (Vol 24) 
1937 Mad 366 (366, 367) * (Vol 11) 1924 Sind 97 (99); 
17 Sind LR 63. 


[5] The word “conclusive” indicates that the orde 
is to be final and therefore neither open to be ques 
tioned in a separate suit nor open to an appeal. ( V'c 
^.X£7,^742 (749) : ILR (1937) All 921 (FB) -i 
1933 All 959 (960) (No revision or appeal lies 
(Vol 1)1914 All 467 (468) (DB) ^ (Vol 18) 193 


Cal 574 (576) ; 58 Cal 808 (DB) * (Vol 4)1917 Lah 406 
(406) : 1917 Pun Re. No . 67 ^(Vol 31) 1944 Mad 11 
(12, 13) (Purchaser in charge decree applying for 
possession — Purchaser in private sale obstructing — Ap- 
plication under E. 97 dismissed — No appeal lies against 
order of dismis‘?al — Remedy is by way of suit under 
R. 103.) * (Vol 6) 1919 Oudh 356 (357). 

[See however (Vol 20) 1933 All 67 (59) ; 64 All 
1031 (DB). (Order also tailing under S. 47 — B. 103 
does not prohibit second appeal).] 

[6] Order directing the decree-holder to file a suit 
against persons offering resistance— Failuie to file a suit 
does not make it conclusive. (Vol 15) 1928 Lah 672 
(673, 674). 

[7] If an order for delivery of possession were left 
unenforced within the time allowed by law and if the 
auction-purchaser institutes a suit for possession then it 
is quite open to the party against whom the order was 
passed to plead m defenee that the plaintiff has no title 
to recover. (Vol 5) 1918 Mad 165 (165, 166) (DB). 

5. Parties to suit. —[1] Sait under R. 103— Judg- 
ment-debtor is a proper party if not a necessary party. 
(Vol 25) 1938 Nag 300 (302). 

[2] Suit* against obstructor— Judgment-debtor need 
not be impleaded— (Vol 22) 1935 Sind 129 (131). 

Local Amendment 
ORDER 21, Rule 104 (Oudh)— Note* 1. 

[1] Rule 104 and following rules do not involve any 
question of attachment — Effect of notice under Rule 
104 is to give warning to garnishee. (Vol 26) 1939 Oudh 
86 (87) (Meaning of debt explained.) 

ORDER 21, RULE 105 (AIL)— Note 1. 

[1] The provision in Rule 105 is directory not manda- 
tory — Omission to record reasons in order of appoint- 
ment does not make attachment illegal. (Vol 22) 1936 
All 490 (491) : 36 Cr L Jour 545. 

ORDER 21, RULE 106 (All.)— Note 1. 

[1] The omission to file a certificate required by 
R. 106 will disentitle the decree-holder to have process 
issued on his application, but the application will not on 
that account cease to be in accordance with law and 
cannot therefore be dismissed. (Vol 17 ) 1930 All 188 
(189) (PR). 
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On the day so fixed, or an any date to which the enquiry may have been adjourned, the Court may 
take such evidence, by affidavit or otherwise, as it may deem necessary ; and may also call for a report from 
the Collector of the district as to whether such land or any portion thereof is ancestral land. 

After considering the evidence and the report, if any, the Court shall determine whether such land, or 
any, and what part of it, is ancestral land. 

The result of the enquiry shall be noted in an order made for the purpose by the presiding Judge in 
his own handwriting. 

R. 108, When the property which it is sought to bring to sale is revenue paying or revenue free 
land or any interest in such land, and the decree is not sent to the Collector for execution under S. 68, the 
Court, before ordering sale, shall also call upon the Collector m whose district such property is situate to 
report whether the property is subject to any (and, if so, to what) outstanding claims on the part of 
Government. 

R. 109, The certificate of the Sub-Registrar and the report of the Collector shall be open to the in- 
spection of the parties or their pleaders, free of charge, between the time of the receipt by the Court and the 
declaration of the result of the enquiry. 

No fees are payable in respect of the report by the Collector. 

R. 110. The result of the enquiry under R. 66 shall be noted in an order made for the purpose by the 
presiding Judge in his own handwriting. The Court may in its discretion adjourn the enquiry, provided that 
the reasons for the adjournment are stated in writing and that no more adjournments are made than are neces- 
sary for the purpose of the inquiry. 

R. 111. If after proclamation of the intended sale his bssn male any matter is brought to the notice 
of the Court which it considers material for purchasers to know, the Court shall cause the same to be notified 
to intending purchasers when the property is put up for sale. 

R. 112. The costs of the proceedings under Rr. 66, 106 and 108 shall be paid in the first instance by 
the decree-holder; but they shall be charged as part of the costs of the execution, unless the Court, for reasons 
to be specified in writing, shall consider that they shall either wholly or in part be omitted therefrom. 

R. 113. Whenever any Civil Court has sold, in exeention of a decree or other order, any house or 
other building situated within the limits of a military cantonment or station, it shall, as soon as the sale has been 
confirmed, forward to the Commanding Officer of such cantonment or station for his information and for record 
in the Brigade or other proper office, a written notice that such sale has taken place ; and such notice shall 
contain full particulars of the property sold and of the name and address of the purchaser. 

R. 114. Whenever guns or other arms in respect of which licenses have to bo taken by purchasers 
under the Indian Arms Act (Act No. XI of 1878) are sold by public auction in execution of decrees by order of a 
Civil Court, the Court directing the sale shall give due notice to the Magistrate of the district of the names and 
addresses of the purchasers, and of the time and place of the Intended delivery to the purchasers of such arms, 
so that proper stsps may be taken by the police to enforce the rejuiremsats of the Indian Arms Act. 

R. 115. When an application is made for the attachment of live-stock or other movable property, 
the decree-holder shall pay into Court in cash such sum as will cover the costs of the maintenance and cus- 
tody of the property for fifteen days. If within three clear days before the expiry of any such period of fifteen 
days the amount of such costs for such further period as the Court may direct be not paid into Court, the Court, 
on receiving a report thereof from the proper officer, may issue an order for the withdrawal of the attachment 
and direct by whom the costs of the attachment are to be paid. 

R. 116. Live-stock which has been attached in execution of a decree shill ordinarily be left at the 
place where the attachment is made either in custody of the juigment -debtor on his furnishing security, or in 
that of some landholder or other respectable person willing to uulertake the responsibility of its custody and to 
produce it when required by the Court. 


O. 21 R. 106 (All)— ^cow^d.) 

[2] Sale in violation of the statutory provisions of 
Br. 66, 106 and 110 is liable to be set aside if it results 
in underselling the property. (Vol 19) 1932 All 65 


ORDER 21, RULE 107 (Oudh)— Note 1. 

[1] No second appeal lies from order passed under 
0. 21. R, 107. (Vol 23) 1936 Oudh 167 (168) (DB). 

ORDER 21, RULE 110 (All.)~Note 1 

[1] Sale in violation of the statutory provisions of 
Rr. 66, 106 and 110 is liable to be set aside if it results 
in underselling the property. (Vol 19) 1932 All 55 
(57). 

ORDER 21, RULE 112 (Oudh)— Note 1. 

[1] Order 21, r: 112 allows an appeal against an 
order of the court in a proceeding undergo. 21, R. 107 
(Vol 23) 1936 Oudh 167 (168) ^ (Vol 30) 1943 Oudh 
192 (194). 


ORDER 21, RULE 117 (All.)-Note 1. 

[1] Supurdar in good faith handing over property to 
third person is liable to pay its price. (Vol 23) 1936 
All 556 (566) (DB;. 

ORDER 21, RULE 122 (All.)— Note 1. 

[1] R. 12 is the only rule which applies to mova- 
bles like ornaments only — Property handed over to 
surety — Action approved by Court — Surety becomes 
officer of Court and is liable under S. 146. (Vol 18) 1931 
All 567 (570) : 64 All 263 (FB).(Vol 13) 1926 All 406 : 
48 All 510 Overruled.) 

1 2] Supurdar of property attached is always responsi- 
ble to amin and cannot hand over property to amin 
without the amin*s directions. (Vol 21) 1934 All 357 
(358) (DB). 

[3] Commissioner appointed to attach movables — He 
appointing supurdar without permission of Court for 
convenience — Act approved by Court — Supurdar is 
liable. (Vol 22) 1935 All 737 (738). 

160c A. M, 
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R. 117. If the cuijtody of Uve-stoch cannot be provided for in the manner described in the last preceding 
rule, the animals attached shall be removed to the nearest pound established under the Cattle Trespass A,ot 
1871, and committed to the custody of the pound-keeper, who shall enter in a register 

(a) the number and description of the animals ; 

(b) the day and hour on and at which they were committed to his custody ; 

(c) the name of the attaching officer or his subordinate by whom they were committed to his cus“ 

tody ; and shall give such attaching officer or subordinate a copy of the entry. 

R, 118. For every animal committed to the custody of the pound-keeper as aforesaid a charge shall be 
levied as rent for the use of the pound for each fifteen or part of .fifteen days during which such custody con- 
tinues, according to the scale prescribed under S. 12 of Act No. I of 187 1. 

And the sums so levied shall be sent to the Municipal or District Board, or the notified area as the case 
may be, under whose jurisdiction the pound is. [21-11-1942.] 

R. 119. The pound-keeper shall take charge of, feed and water, animals attached and committed as 
aforesaid until they are withdrawn from his custody as hereinafter proviiied and he shall be entitled to be paid 
for their maintenance at such rates as may be, from time to time prescribed unier proper authority. Such rates 
shall, for animals specified in the section mentioned in the last preceding rule, not exceed the rates for the 
time being fixed under S. 5 of the same Act. In any case, for special reasons to be recorded in writing, the 
Court may require payment to be made for maintenance at higher rates than those prescribed. 

R. 120. The charges herein authorized for the maintenance of live-stock shall be paid to the pound- 
keeper by the attaching officer for the first fifteen days at the time the animals are committed to his custody, 
and thereafter for such further period as the Court may direct, at the commencement of such period. Payments 
for such mainten'inee so made in excess of the sum due for the number of days during which the animals 
may be in the custody of the pound-keeper shall be refunded by him to the atta^ohing officer. 

R. 121. Animals attached and committed as aforesaid shall not be released from custody by the pounds 
keeper except on the written order of the Court or of the attaching officer, or of the officer aopointed to conduct 
the sale; the person receiving the animals, on their being so released, shall sign a receipt for them in the register 
mentioned in Rule 118. 

[A^ote.— -The reference to R. 118 seems to be a mistake for Rule 117 — Ed.] 

R, 122. For the safe custody of moveable property other than live-stock while under attachment, the 
attaching officer shall, subject to approval by the Court, make such arrangements as may be most convenient 
and economical. 

R. 123. With the permission of the Courfc the attaching officer may place one or more persons in 
special charge of such property. 

R. 124. The fee for the services of each such person shall be payable in the manner prescribed in 
R. 116. It shall not be less than four annas and shall ordinarily not be more than six annas per diem. The 
Court may in its discretion allow a higher fes ; but if it does, it shall state in writing its reasons for allowing an 
exceptional rate. 

R. 125. When the services of such person are no longer required the attaching officer shall give him 
a certificate on a counterfoil form of the number of days he has served and of the amount due to him ; and on 
the presentation of such certificate to the Court which ordered the attachment, the amount shall be paid to him 
in the presence of the presiding Judge : 

Provided that where the amount does not exceed Rs. 5, it may be paid to the sahna by money order on 
requisition by the amin, and the presentation of the certificate may be dispensed with. 

R. 126. When in consequence of an order of attachment being withdrawn or for some 
other reason, tbe person has not been employed or has remained in charge of the property for a shorter time 
than that for which payment has been made in respect of his services, the fee paid shall be refunded in whole or 
in part, as the ease may be. 

R. 127. Fees paid into Court under the foregoing rules shall be entered in the Register of Petty 
Receipts and Repayments. 


ORDER 21, RULE 123 (All.)— Note 1. 

[1] Previous permission of^ Court is necessary only 
when a guard or watchman is put in special charge 
under R. 123. (Vol 22) 1935 All 737 (738). 

[2] The permission of the Court required by R. 128 
is permission to appoint a sahana or sahanas. (Vol 
18) 1931 All 567 (573) : 54 All 263 (FB). 

ORDER 21, RULE 124 (All.)— Note 1. 

[1] Rule 124 applies to the appointment of watch- 
men or guanrds also known as * ‘sahanas” who are 


usually appointed to guard standing crops in fields or 
crops which are cut and stacked and other places where 
attached goods have been kept. (Vol 18) 1931 All 567 
(570) : 54 All 263 (FB). 

[2] The execution Court alone can settle the fee to 
be paid to the custodian and it has to be paid by the 
decree-holder. (’37) 1937 All L Jour 160 (161). 

ORDER 21, RULE 125 (All.)— Note 1. 

[1] Execution Court cannot adjudicate on a dispute 
between the decree-holder and his “sahanas”. (Vol 22) 
1935 All 102 (102). 
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R. 128. When any sum levied under E- 119 is remitted to the treasury, it shall be accompanied by an 
order in triplicate (in the form given as Form 9 of the Municipal Account Code), of which one part will be for- 
warded by the Treasury Officials to the District or Municipal Board, as the case may be. A note that the same 
has been paid into the treasury as rent for the use of the pound, will be recorded on the extract from the 
pass book. 

R. 129. The cost of preparing attached property for sale, or of conveying it to the place where it is to 
be kept or sold, shall be payable by the decree-holder to the attaching officer. In the event of the decree-holder 
failing to provide the necessary funds, the attaching officer shall report his default to the Court, and the Court 
may thereupon issue au order for the withdrawal of the attachment and direct by whom the costs of the attach- 
ment are to be paid. 

R. 130. Nothing in these rules shall be deemed to prevent the Court from issuing and serving on the 
judgment-debtor simultaneously the notices required by G. 21, Er. 22, 66 and 107. 

GAENISHEE ORDEES 

R, 131. The Court may, in the case of any debt due to the judgment-debtor (other than a debt secur- 
ed by a mortgage or a charge or a negotiable instrument, or a debt recoverable only in a Revenue Court), or any 
moveable property not in the possession of the judgment- debtor, issue a notice to any person (hereinafter called 
the garnishee) liable to pay such debt, or to deliver or account for such moveable property, calling upon him to 
appear before the Court and show cause why he should not payor deliver into Court the debt due from or the 
property deliverable by him to such judgment-debtor, or so much thereof as may be sufficient to satisfy the 
decree and the cost of execution. 

R. 132. If the garnishee does not forthwith or within such time as the Court may allow, pay or deliver 
into Court the amount due from or the property deliverable by him to the judgment-debtor, or so much as may 
be sufficient to satisfy the decree and the cost of execution, and does not dispute his liability to pay such debt or 
deliver such moveable property, or if he does not appear in answer to the notice, then the Court may order the 
garnishee to comply with the terms of such notice, and on such order execution may issue as though such order 
were a decree against him. 

R. 133. If the garnishee disputes his liability, the Court, instead of making such order, may order 
that any issue or question necessary for determining his liability be tried, as though it were an issue in a suit ; 
and upon the determination of such issue shall pass such order upon the notice as shall be just. 

R. 134. Whenever in any proceedings under these rules it is alleged, or appears to the Court to be 
'probable that the debt or property attached or sought to be attached belongs to some third person, or that any 
third person Hfes a lien or charge upon, or an interest in it, the Court may order such third person to appear and 
state the nature of his claim, if any, upon such debt or property and prove the same, if necessary, 

R. 135. After hearing such third person, and any other person who may subsequently be ordered to 
appear, or in the case of such third or other person not appearing when ordered, the Court may pass such order 
as is hereinbefore provided or make such other order as it shall think fit, upon such terms in all cases with 
respect to the lien, charge or interest, if any, of such third or other person as to such Court shall seem just 
and reasonable. 

R. 136. Payment or delivery made by the garnishee whether in execution of an order under these 
rules or otherwise shall be a valid discharge to him as against the judgment-debtor, or any other person ordered 
* to appear as aforesaid, for the amount paid, delivered or realised, although such order or the judgment may be set 
aside or reversed. 

R. 137. Debts owing from a firm carrying on business within the jurisdiction of the Court may be 
attached under these rules, although one or more members of such firm may be resident out of the jurisdiction : 
Provided that any person having the control or management of the partnership business or any member of the 
firm within the jurisdiction is served with the garnishee order. An appearance by any member pursuant to an 
order shall be a sufficient appearance by the firm. 

R. 138, The costs of any application under these rules and of any proceedings arising therefrom or 
incidental thereto, or any order made thereon, shall be in the discretion of the Court'. 


ORDER 21, RULE 131 (All.)— Note 1. 

[1] Money left with the mortgagee for payment to 
creditors is not a debt as contemplated by E. 131 and 
cannot be attached. (Vol 21) 1934 All 954 (956). 

[2] Where an objection is raised to a notice issued 
under this rule and the objections are disallowed, the 
court should pass an order under 0. 21, E. IBS (Vol 21) 
1934 All 770 (772). 

[3] Word ‘charge’ is not limited to charge created by 
act of parties— Sale by judgment- debtor of attached 
property — Part of consideration left with vendee to be 
paid to vendor’s decree-holder — There is debt due by 
vendee to vendor and such debt is secured by charge — 
Garnishee proceedings are not applicable. (Vol 27) 1940 
All 500 (502, 503, 504) : IDE (1940) All 681 (DB). 


ORDER 21, RULE 132 (All.)— Note 1. 

[1] The right of parties to recover from each other 
is not affected by the order of payment passed against 
garnishee. (Vol 21) 1934 AH 1056 (1057). 

ORDER 21, RULE 139 (All.)— Note 1. 

[1] An order against the garnishee has the force of 
a decree which virtually becomes part and parcel of 
the original decree passed in the suit. It supplements 
the decree passed in the original suit. (Vol 21) 1934 
All 1056 (1057) 

[See also (Vol 25) 1938 All 254 (255, 256).^ (Applica- 
tion for garnishee order allowed and liability garni- 
shee held to exist— Order has force of decree).] 
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R. 139. (1) Where the liability of any garnishee has been tried and determined under these rules, 
the order shall ha^e the same force and be subject to the same conditions as to appeal oi otherwise as if it 
were a decree. 


(2) Orders not covered by clause (1) shall be appealable as orders made in execution. 

Illustration , — An application for a garnishee order is dismissed either on the ground that the debt 
is secured by a charge or that there is no priina facie evidence of debt due. ThjS order is appealable as an 
order in execution - 


R, 140. All the rules in this Code relating to service upon either plaintiffs or defendants at the address 
filed or subsequently altered under 0. 7 or 0. 8 shall apply to all proceedings taken under 0. 21 or Section 47, 

The following form shall be used under the provisions of Rule 131 of Order 21 : 

Suit No. of 19 


To 


Ve7'stis 


Flamtiff, 

Defendant 


WHEREAS it is alleged that a debt of Es. is due from you to 

the judgment “debtor : 

Or that you are liable to dehver to the abovenaraed judgment-debtor the property set forth in the 
schedule hereto attached ; 

Take notice that you are hereby required on or before the day of 19 

to pay into this Court the said sum of Bs. or 

to deliver, or account to the Amin of this Court for the moveable property detailed in the attached schedule oi 
otherwise to appear in person or by advocate, vakil or authorised agent in this Court at 10-30 in the forenoon oj 
the day aforesaid and show cause to the contrary, in default whereof an order for the payment of the said sum, 
or for the delivery ot the said property may be passed against you. 

Dated this day of 19 


Munsif / Sub- Judge, 


at 


Order 21A, Rules 1 to 17 (CALCUTTA). 
Insert the following as Order XXIA ; 


ORDER XXIA. 

R. 1. Every person applying to a Civil Court to attach moveable property shall, in addition to the 
process-fee, deposit such reasonable sum as tht Court may direct, if it thinks necessary for the cost of its removal 
to the court-house, for its custody, and if such property is live-stock, for its. maintenance according to the rates 
prescribed in R. 2 of this Order. If the deposit, when orde ed, be not made, the attachment shall not issue. 
The Court may, from time to time, order the deposit of such further fees as may be necessary. In default of due 
payment the property shall be released from attachment, 

R. 2. The following daily rates shall be chargeable for the custody and maintenance of live-stock* 
under attachment ; 


Goat and pig 


Annab 2 to annas 4, 

Sheep 


Annas 2 to annas 3. 

Cow and bullock 


Annas 6 to annas 10. 

Calf 


Annas 3 to annas 6. 

Buffalo 


Annas 8 to annas 12. 

Horse 


Annas 8 to annas 12. 

Asb 

... 

Annas 3 to annas 5. 

Poultry 

••• 

Annas 2 to annas 3 pieb 6. 


Dsrplanation . — Although the rates indicated above are regarded as reasonable, the Courts should con- 
sider individual circumstances and the local conditions and permit deposit at reduced rates where the actual 
expenses are likely to fall short of ihe minima or maxima. If any specimen of special value in any of the above 
classes is seized a special rate may be fixed by the Court. If any animal not specified is attached, the Court may 
fix the cost as a special case. 

R. 3. When the property attached consists of agricultural implements or other articles which cannot 
conveniently be removed and the attaching officer does not act under the proviso to E. 43, 0. 21, he may, unless 
the Court; has otherwise directed, leave it in the village or place where it las been attached— 

(a) in the charge of the decree-holder or his agent or of the judgment* debtor or some other person, 
provided that the decree-holder or his agent or the judgment-debtor or other person enters into a 
bond in form No. 15A of Appendix E to this Schedule, with one or more sureties, to produce 
the attached property when called for and to be liable for any loss which the owner of the property 
attached may suffer due to wilful negligence of the bounden, or, f As amended on 29-5-1941.] 

^5) in the charge of an officer of the Court if a suitable place for its safe custody he provided and the 
xemunbratlon of the officer for a perio'd oi fifteen days faid in adVaneJe. 
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R. 4. If attached property (other than live-stock) is not sold under the proviso to E. 43, O. 21, or 
retained in the village or place where it is attached, it shall be brought to the court-house at the decree-holder’s 
expense and delivered to the proper officer of the Court. In the event of the decree-holder failing to make his 
own arrangement for the removal of the peoperty with safety, or paying the cost thereof in advance to the attach- 
ing officer, then unless such payment has previously been made into Court, the attachment shall at once be deemed 
to'be withdrawn and the property shall he made over to the person in whose possession it was before attachment. 

R. 5. When live-stock is attached it shall not, without the special order of the Court, be brought to the 
Court or its compound or vicinity, but shall he left at the village or place where it was attached in the manner 
and on the conditions set forth in Rule 3 of this Order : 

Provided that live-stock shall not be left in the charge of any person under clause (a) of the said rule 
unless he enters into a bond for^the proper care and maintenance thereof as well as for its production when called 
for, and that it shall not be left in charge of an officer of the Court under clause (b) of the said rule unless in 
addition to the requirements of the said clause provision be made for its care and maintenance, 

R. 6. When for any reason, the attaching officer shall find it impossible to obtain compliance wiht 
the requirements of the preceding rule so as to entitle him to leave the attached live stock in the village or 
place where it was attached and no order has been made by the Court for its removal to the Court, the attaching 
officer shall not proceed with the attachment and no attachment shall be deemed to have been efiected. 

R 7. Whenever it shall appear to the Court that live-stock under attachment are not being properly 
tended or maintained, the Court shall make such orders as are necessary for their care and maintenance and may, 
if necessary, direct the attachment to cease and the live-stock to be returned to the person in whose possession 
they were when attached. The Court may order the decree-holder to pay any expenses so incurred in providing 
for the care and maintenance of the live-stock and may direct that any sum so paid, shall be refunded to the 
decree-holder by any othei: party to the proceedings, 

R 8. If under a special order of the Court live-stock is to be conveyed to the Court, the decree-holder 
shall make his own arrangement for such removal and if he fails to do so, the attachment shall be withdrawn and 
the property made over to the person in whose possession it was before attachment, 

R. 9. Nothing in these rules shall prevent the judgment-debtor or any person claiming to be interested 
in attached live-stock from making such arrangements for feeding, watering and tending the same as may not be 
inconsistent with its safe custody, or contrary to any order of the Court. 

R. 10. The Court may direct that any sums which have been legitimately expended by the attaching 
officer or are payable to him, if not duly deposited or paid, be recovered from the sale proceeds of the attached 
property, if sold, or be paid by the person declared entitled to delivery before he receives the same. The Court 
may also order that any sums deposited or paid under these rules be recovered as costs of the attachment from 
any party to the proceedings, 

R. 11, In the event of the custodian of attached property failing, after due notice, to produce such 
property at the place named to the officer deputed for the purpose, or to restore it to its owner if so ordered or 
failing in the case of live-stock to maintain and take proper care thereof, he shall be liable to be proceeded against 
for the enforcement of his bond in the execution proceedings. 

R, 12. When property other than live-stock is brought to the Court, it shall immediately be made over 
to the nassir, who shall keep it on his sole responsibility in such place as may be approved by the Court. If the 
property cannot from its nature or bulk be conveniently stored, or kept on the Court premises or in the personal 
custody of the nazir, he may, subject to the approval of the Court, make such arrangements for its safe custody 
under his own supervision as may be most convenient and economical. If any premises are to be hired and per- 
sons are to be engaged for watching the property the Court shall fix the charges for the premises and the 
remuneration to be allowed to the persons (not being officers of the Court) in whose custody the property is kept. 
All such costs shall be paid into Court by the decree-holder in advance for such period as the Court may from 
time to time direct. 

R. 13. When attached live-stock is brought to Court under special order as aforesaid it shall be 
immediately made over to the nazir, who shall be responsible for its due preservation and safe custody until he 
delivers it up under the orders of the Court. 

R. 14. If there be a pound maintained by Government or local authority in or near the place where the 
Court is hold, the nazir shall, subject to the approval of the Court, be at liberty to place in it such live-stock as 
can be properly kept there, in which case the pound-keeper will be responsible for the property to the nazir and 
shall receive from the nazir the same rates for accommodation and maintenance thereof as are paid in respect oC 
impounded cattle of the same description. 

R. 15. If there be no pound available, or, if in the opinion of the Court, it be inconvenient to lodge the 
attached live-stock in the pound, the nazir may keep them in his own premises or he may entrust them to any 
person selected by himself and approved by the Court, 

R. 16. All costs for the keeping and maintenance of the live-stock shall be paid into Court by the 
decree-holder in advance for not less than fifteen days at a time as often as the Court may from time to time 
direct. In the event of failure to pay the costs within the time fixed by the Court, the attachment shall be 
withdrawn and the live-stock shall be at the disposal of the person in whose possession it was at the time of 
attachment. 

R. 17, So much of any sum deposited or paid into Court under these rules as may not be expehded 
shall be refilnd^d to the depositor. [3-11-193?.] 
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Order 21, Rule 104 (LAHORE) 

Add the following rule : 

R 104. For the purpose of all proceedings under this Order service on any party shall be deenaed to 
be sufficient if effected at the address for service referred to in 0. 8. B. 11, subject to the provisions of O. 7, R. 24, 
provided that this rule shall not apply to the notice prescribed by Rille 22 of this Order. [24-11-1927.] 

Order 21, Rules 104 to 114 (OXJDH) 

Add the following rules : 

R. 104. The Court may, in the case of 'any debt due to the judgment-debtor (other than a debt 
secured by a mortgage or a charge or a negotiable instrument, or a debt recoverable only in a Revenue Court, or 
any movable property not in the possession of the judgment-debtor, issue a notice to any person (hereinafter 
called the garnishee) liable to pay such debt, or to deliver or account for such movable property, calling upon him 
to appear before the Court and show cause why he should not pay or deliver into Court the debt due from or the 
property deliverable by him to such judgment-debtor, or so much thereof as may be sufficient to Satisfy the decree 
and the cost of execution. 

R. 105. If the garnibhee does not forthwith or within such time as the Court may allow, pay or 
deliver into Court the amount due from or the property deliverable by him to the judgment-debtor, or so much as 
may be sufficient to satisfy the decree and the cost of execution and does not dispute his liability to pay such debt 
or deliver such moveable property, or if he does not appear in answer to the notice, then the Court may order the 
garnishee to comply with the terms of such notice, and on such order execution may issue as though such order 
were a decree against him. 

R. 106. If the garnishee disputes his liability the Court, instead of making such order, may order 
that any issue or question necessary for determining his liability be tried as though it were an Issue in a suit, 
and upon the determination of such issue shall pass such order upon the notice as shall be just. 

R. 107. Whenever in any proceedings under these rules it is alleged or • appears to the Court to be 
probable, that the debt or property attached or sought to be attached belongs to some third person or that any 
third person has a lien or charge upon, or an interest in it, the Court may order such third person to appear and 
state the nature of his claim, if any, upon such debt or property and prove the same, if necessary. 

R. 108. After hearing such third person, and any other person who may subsequently be ordered to 
appear, or in the case of such third or other person not appearing when ordered the Court may pass such order as is 
hereinbefore provided or make such other order as it shall think fit, upon such terms in all cases with respect to 
the lien, charge or interest, if any, of such third or other person as to such Court shall seem just and reasonable. 

R, 109. Payment or delivery made by the garnishee whether in execution of an order under these rules 
or otherwise shall be a valid discharge to him as against the judgment-debtor, or any other person ordered to appear 
as aforesaid, for the amount paid, delivered or realized although such order or the judgment may be set aside 
or reversed. 

R. 110. Debtsowing from a firm carrying on business within the jurisdiction of the Court may be 
attached under these rules, although one or more members of such firm may be resident out of the jurisdiction ; 

Provided that any person having the control or management of the partnership business or any member 
of the firm within the jurisdiction is served with the garnishee order. An appearance by any member pursuant 
to an order shall be sufficient appearance by the firm. 

R. 111. The costs of any application under these rules and of any proceedings arising therefrom or 
incidental thereto, or any order made thereon, shaU be in the discretion of the Court. 

R. 112. (1) Where the liability of any garnibhee has been tried and determined under these rules, the 
order shall have the same force, and be subject to the same conditions as to appeal or otherwise as if it were a 
decree. 

(2) Orders not covered by sub- rule (1) shall be appealable as orders made in execution. 

Illustrahon . — An application for a garnishee order is dismissed either on the ground that the debt is 
secured by a charge or that there is no 'prima facie evidence of debt due. This order is appealable as an order 
in execution. 


R. 113. All the rules in this Code relating to service upon either plaintifEb or defendants at the address 
filed or subsequently altered under Order 7 or Order 8 shall apply to all proceedings taken under Order 21 or 
Section 47. 

R. 114. The following form shall be u<ied under the provi=)ions of Rule 104 or Order 21 : 

EXECUTION CASE No. OF 19 

Decree- holder, 

Versus 

Judgment-debtor. 

To 

WHEREAS it is alleged that a debt of Rs. is due from you to the judgmant-debtor : 

Or that you are liable to deliver to the abovenamed judgment-debtor the property set forth in the schedule 
hereto attached ; take notice that you are hereby required on or before the day of 19 

to pay into this Court the said sum of Rs. * to deliver, or account to the nazir of this Court for the 
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moveable property detailed in the attached schedule, or otherwise to appear in person or by advocate vakil or 
autHorised agent in this Court at 10-30 in tlie forenoon of tlie day aforesaid and show cause to the contrary 
in default whereof an order for the payment of the said sum, or for the delivery of the said property mav 
be passed against you. l r j j 


Dated this day of 19 


Order 21, Rule 104 (PATNA) 


Mun bif. 

Subordinate Judge] 
At 


Add the following rule : 

the purpose of all proceedings under this Order service on any p^^ty shall be deemed to 
be sufficient if effected at the address for service referred to in 0. 8, R, ll subject to the provisions of 0 7 
E. 24, provided that this rule shall not apply to the notice prescribed by Rule 22 of thi-> Ordei.” * ’ 

Order 21, Rule 104 (SIND) 


Add the following as Rule 104 ; 


“ R. 104. (1) Subject to the provisions" of sub-rules (3) and (4) the address for service filed under 

Address for service filed to hold of Order Yll or Ri^e 11 of Ordei VIII, or, if the address has been 

Aaaress for serv^e j%iea to no la subsequently altered under ‘Rule 24 of Order VII or under Rule 12 of Order 
good dur^ng eceecuHon proceedings, ^he amended address shall hold good during 


(2) Every application for execution shall state the address for service given by the opposite party in 
the Court which passed the decree or the Court to which the decree was last transferred for execution and 
notices and processes shall issue to suoh address. 


(3) Rules 22, 23, 24 and 25 of 0. VII shall apply, so far as may be, to execution proceedings. 

(4) If an appeal or an application for review or revision against the decree or order sought to be 
executed is pending at the time when the application for execution is filed, the provisions of R. 38 of O. XLt 
shall, so far as may be, apply to such execution proceedings. 

(5) Nothing in sub-rules (1) to (3) shall apply to the notice prescribed by R. 22 of 0. XXI.’* 


ORDER XXIL 

DEATH, MARRIAGE AND INSOLVENCY OF PARTIES. 

[See Section 146.] 

GENERAL. 


ORDER 22. (GENERAL)— Note 1. 

[1] Order 22 deals with the devolution of interest by 
the operation of law and not by act of parties. (Vol 14) 
1927 Mad 693 (695). 

[2] Order 22 applies only when suit or appeal is 
pending. (Vdl 19) 1932 Sind 220 (220) : 26 Sind LR 
362. 

[3] Order 22 does not apply to private reference to 
arbitrators. (Vol 28J 1941 Mad 129 (147), 

[4] By virtue of 0. 22, R. 12 provisions of Rr. 3, 4 
and 8 do not apply to execution proceedings — Right to 
execute decree does not abate by not bringing legal repre- 
sentatives of judgment-debtor on leoord within any 
specified time. (Vol 27) 1940 Cal 171 (173) : ILR (1939) 
2 Cal 173. 

[5] Order 41, R. 20 is not intended to override the 
provisions of O. 22. (Vol 22) 1935 Mad 175 U77). 

[6] Order 22 is inapplicable to revision applications. 
(Vol 7) 1920 Smd 120 (121), 

[7] Order 22 has no application to application for 
leave to appeal to Privy Council. (Vol 21) 1934 Sind 
36 (37) : 28 Sind LB 150. 

[8] The provisions of O. 22, regarding abatement do 
not apply to applications for review. (Vol 20) 1933 Sind 
230 (201, 202) : 28 Sind LR 167, 


[9] Order not applicable when suit has been disposed 
of— Plaintiff dying after dismissal of suit — Legal re- 
presentatve may appeal from decree without applying 
to be brought on record. (Vol 26) 1939 Lah 34 (34). 

[10] When a suit abates on death of defendant 
because the representatives of the deceased are not 
brought on record, his representatives cannot come to 
court and ask for costs. (1912) 22 Mad L Jour 439 (440). 

[11] Appeal abating, the right to costs also abates. 
(Vol 11) 1924 Rang 217 (218) : 2 Rang 91. 

[12] Section 146 of the Code does not override O. 22 
of the Code. (Vol 29) 1942 Bang 15 (17): 1941 Bang 
LR 371 (374), 

[13] Provisions of 0. 22 applies to revision applica- 
tions. (Vol 2.5) 1918 Mad 115 (116, 117) * (1913)18 
Cal L Jour 141 (142 j (DB). (Principle of R. 11 applies). 

[But see (Vol 26) 1939 Oudh 277 (277, 278) : 15 
Luck 26. (There is no rule of limitation governing ap- 
plication for substitution of parties in revision applica- 
tion) ^ iVol 20) 1933 Sind 200 (202) : 28 Sind LB 167. 

[14] Non-compliance with the procedure laid down 
in 0. 22, would not involve an utter want of jurisdic- 
tion, but would be a mere irregularity, so long as the 
decree passed is between persons living, (Vol 18) 1931 
AU 746 (747) (DB). 
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No abatement by party’s 1. The death of a plaintiff or defendant shall not cause the suit 
death if right to sue survives to abate if the right to sue survives. 

[1882-S. 361 ; 1877-S. 361 ; 1859-S. 99. See S. 146,] 


• ORDER 22, RULE 1— Synopsis. 

1. Scope and applicability. 

2. Right to sue. 

3. Personal rights. 

4. Right to sue in respect of torts. 

5. Right to sue in representative capacity. 

6. Death of party after decree. 

7. Partial abatement. 

8. Death of party pending appeal. 

9. Death of party, pending second appeal. 

1. Scope and applicability.““[l] Though 
O. 22 R. 1 does not in terms provide that the death of 
a party shall cause suit to abate if the right to sue 
does not survive, that is clearly the practical effect of 
the rule. (1895) 22 Cal 92 (97,98). 

[2] Continuance of suit depends, not on qualification 
of person claiming to be representative of deceased, 
but on nature of suit. (Vol 18) 1931 Lah 293 (294) : 
13 Lah 116 (DB) ^ (1912) 8 Nag LR 113 (121). 

[3] Death of party — Suit in state of suspense — Court 
can do no valid act. (Vol 16) 1929 Mad 802 (803) : 62 
Mad 933 (DB). 

2. Right to sue. — [1] Tha expression * right to 
sue * means the right to seek relief. (Vol 4) 1917 Upp 
Bur 14 (15) : 2 Upp Bur Rul 106. 

[2] ^ “ Right to sue ’* means the right to bring a suit 
asserting a right to the same relief which the deceased 
plaintiff asserted at the time of his death. (Vol 14) 
1927 Nag 343 (344) ^ (1909) 36 Cal 799 (800). (Appli- 
cation for probate by executor — Death of executor — 
Bight of continuing proceedings does not survive to 
legal representative).) 

[3] “Bight to sue ** and “Cause of action ” are 
synonymous terms. (Vol 14) 1927 Oudh 156 (167) : 2 
Luck 464. 

[4] “Right to sue*’ in R. 1 when used for appeals 
under R. 1 1 must be construed as the right to pro- 
secute by law or to obtain relief by means of legal 
procedure. (Vol 1) 1914 Mad 708 (709) : 38 Mad 1064. 

3. Personal rights. — [1] In cases of personal 
actions, that is where relief sought is personal to the 
deceased the right to sue does not survive to his repre- 
sentatives. (Vol 17) 1930 Lah 703 (70-5) : 12 Lab 1 
(Right to office such as mahant) * (Vol 7) 1920 Bora 
226 (225) : 44 Bom 446. (Right to recover damages 
for breach of a contract of marriage) ^ (Vol 6) 1919 Cal 
197 (197) : 45 Cal 862. (Right of a residuary legatee 
to obtain a grant of administration) ^ (1909) 36 Cal 799 
(800). (Bight of executor to apply for probate) * (1906) 
33 Cal 1163 (1168) (Right to obtain leave to sue in 
‘forma pauperis’) * (Vol 30) 1943 Mad 646 (646, 647)* 
(Vol 15) 1928 Mad 278 (278, 279) : 51 Mad 697 * (Vol 
29) 1942 Nag 99 (101) ; ILB (1942) Nag 650. (Father’s 
right to sue in respect of seduction of daughter). 

[2] Suit by widow to claim personal rights cannot be 

continued by reversioner after death (Vol 18) 1931 
Lah 676 (676) (DB). ^ ^ 

[3] Proceedings regarding appointment of guardian 

applicant dying— Application abates. (Vol 
15)1928 Lah 456 (458). 


[4] Declaration that plaintiff’s excommunication did 
not affect his status as member of biradari granted but 
no damages — Appeal by defendant — Plaintiff dying— 
Plaintiff’s right to sue being personal is extinguished— 
Appeal abates- (Vol 30) 1943 Oudh 14 (15) ; 18 Luck 
578. 

[5] Suit against officer of the temple, for loss of in- 
come of temple by obstructing worship. On death of 
defendant, held that cause of action was personal and 
suit abated. (1898) 8 MadL Jour 180 (181, 182 . 

[6] Suit by Mohamedan to recover possession of 
minor daughters alleged to be detained by defendants 
— Defendant dies pending suit — Suit continupd in the 
name of defendant’s widow on ground that daughters 
were in her possession. Held that the cause of action 
came to an end at defendant’s death. (1901) 25 Bom 
574 (582). 

[7] Agreement to submit dispute to arbitration — One 
party applying to have agreement filed — Death of party 
pending proceedings — Held contract to refer to arbitra- 
tion was not personal — Suit did not abate. (1904) 27 
Mad 112 (116) (DB). 

[8] Suit by minor for repudiating will made by 
father — Death of minor — Cause of action held not per- 
sonal to minor — Legal representatives held entitled to 
prosecute suit. (Vol 2) 1915 Mad 655 (656). 

[9] Held in this case that the right to continue 
appeal filed against deceased plaintiff was not personal 
— His widow could be joined as respondent. (I887j 9 
All 131 (134) (FB) (Per Oldfield, J.) 

[10] But personal action would not abate if final 
judgment had been obtained before party’s death, and 
the benefit of the judgment would go to his legal re- 
presentatives. (1887) 9 All 131 (134) (FB). 

4. Right to sue in respect of torts.— [1] 
Personal injuries are wrong to person, which do not 
necessarily cause damage to the estate of tbe person 
wronged and the right of action does not survive in 
such cases. (Vol 8) 1921 Mad 1 (8): 44 Mad 357 (FB)* 
(Vol 2) 1915 Lah 378 (378) : 1916 Pun Re No. 62. 

[2] Cause of action for malicious prosecution does 
not survive to the legal representatives of the deceased 
plaintiff. (Vol 7) 1920 Pat 841 (842) : 4 Pat L Jour 676 
* (Vol 13) 1926 All 610 (611, 612) : 48 All 630. 

[3] Suit for malicious prosecution — Death of defend- 
ant— Suit abates. (Vol 9) 1922 Upp Bur 7 (8) : 4 Upp 
Bur Rul 73 * (1889) 13 Bom 677 (681) * (Vol 8) 1921 
Mad 1 (8) : 44 Mad 357 (FB) * (Vol 13) 1926 Mad 243 
(243, 244) : 49 Mad 208 (Claim to recover incidental 
expenses for defending prosecution does not survive.) 

[4] Guardian of minor during his minoriry taking 
possession of his property and managing it — Suit by 
minor against guardian for accounts alleging that 
guardian appropriated either property or value of 
property belonging to minor— Suit does not abate after 
death of guardian, (Vol 28) 1941 All 187 (191, 192) : 
ILR (1941) All 642. 

[6] Remedy for wrongful act can be pursued against 
estate of deceased wrong. doer, where property belong- 
ing to another or its proceeds have been appropriated 
by deceased. (Vol 19) 1932 Oudh 165 (166): 8 Luck 35. 

[6] Suit by Hindu for recovery of loss sustained due 
to representations by defendants to him — Death M 
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plaintifi — Cause of action survives to his heirs. (1912) 
11 Mad L Tim 240 (241). 

5. Right to sue in representative capacity. 
— [1] Representative suit does not abate by plamtitt’s 
death. (Vol 18) 1931 Mad 590 (591) : 54 Mad 770 
(Vol 17) 1930 Lah 282 (282) (Vol 12) 1925 Mad 244 
(244). (A suit under S. 92 or an appeal therefrom 
does not abate) ^ (Vol 27) 1940 Pat 180 (184) : 18 
Pat 723. (Appeal) ^ (Vol 24) 1937 Pat 149 (150, 151) 
(Provisions of 0. 22 cannot be made applicable to suits 
or appeals in repre^^entative capacity, under 0 I, R. 8 
or S. 92). 

[2] Suit by partner on behalf of firm — Death of 
partner pending suit — No abatement. (Vol 13) 1926 All 
351 (352). 

[3] Death of one of several members of joint Hindu 
family— Others continue to represent family. (Vol 3) 
1916 All 159 (159). 

[4] Suit by presumptive revisioner for declaration 
that alienation or adoption by widow is not valid — Upon 
his death suit can be continued by next presumptive 
reversioner. (Vol 2) 1915 PC 124 (125) : 38 Mad 406 : 
42 Ind App 125 (PC). 

[5] Hindu woman, in possession of estate, represents 
it — Suit for recovery of possession by her can be con- 
tinued after her death, pending suit, by persons entitled 
to succeed her. (Vol 3) 1916 All 34 (35) : 38 AU 111. 

[6] Suit by unmarried daughter to recover father’s 
property — Married sisters, pro forma defendants, can 
continue suit on death of plaintUd. (Vol 3) 1916 All 
84 (36) : 38 All 111. 

[7] It is the representative of agent, who dies pend- 
ing suit, instituted on his principal’s behalf that can 
continue the suit and not the principal. (1907) 17 Mad 
L Jour 116 (117). 

[8] Appeal does not abate when a special officer, who 
is made a respondent, on behalf of a municipality, dies. 
Municipality is a corporation and never dies, f^ol 24) 
1937 Pat 588 (588, 589). 

[See also Notes on O. 1, E. 8 and 0. 30 R. 4.] 

6. Death of party after decree. — [1] Suit termina" 
led in decree — Death of plaintifiF after decree — Suit does 
not abate. (Vol 7) 1920 Pat 809 (810) (Even if suit is 
based on personal right) * (Vol 26) 1939 Lah 492 (493, 
494) : ILR (1940) Lah 447 {Execution proceeding can 
be continued by heir of plaintiff.) ^ (Vol 29) 1942 Cal 
390 (393) (Do ) ^ (Vol 32) 1945 Pat 380 (383, 385) ; 
24 Pat 314 (No abatement after passing of preliminary 
decree.) 

[2] Code does not contemplate representatives of 
judgment-debtor being placed on record after appellate 
decree has been passed. (1894) 18 Bom 224 (227). 

[3] Judgment-debtor dying after decree— Decree- 
holder need not implead all heirs. (Vol 19) 1932 All 
263 (264) (DB). 

[4] Suit foriT’partition by joint tenant— Defendant 
co-tenant being dead after preliminary decree, bis per- 
sonal legal representative could be brought on record 
though plaintiff alleges his right to whole by survivor- 
ship but plaintiff cannot get whole property in the same 
suit. (Vol 11) 1924 Mad 309 (310). 

[5] Plaintiff securing damages in a suit for malicious 
prosecution against defendant— Defendant appealed— 
Appeal dismissed — Second appeal by defendant — Defen- 
dant’s death pending appeal— Appeal continued by his 
heirs — Held that, final decision having been given 
against defendant in his life-time suit does not abate* 
(1903) 26 Mad 499 (600), 


7. Partial abatement.— [1] Suit for removal of trustee 
for breach and framing of scheme — Defendant dying 
pending suit— Suit as regards scheme does not abate. 
(Vol 13) 1926 Mad 162 (162, 163) : 48 Mad 688. 

[2] Question whether property is private or public 
trust — Defendant contending it to be private trust — 
Cause of action survives against his sons on defendant’s 
death. (Vol 21) 1934 All 315 (316, 317) (DB). 

8. Death of party, pending appeal [l] On death 

of appellant pending appeal against order appointing a 
guardian, appellant’s legal representative can continue 
the appeal (Vol 11) 1924 Mad 484 (484) ; 47 Mad 459 
t (Vol 4) 1917 Lah 383 (386). 

[2] Death of judgment debtor during appeal — Legal 
representatives not brought on record— Admission of 
appeal is nullity against them. (Vol 8) 1921 Lah 219 
( 220 ). 

[3] Suit for damages for malicious search dismissed 
— Death of plaintiff during appeal — Held suit abated. 
(Vol 5) 1918 Mad 1100 (1101.) 

[4] Suit for damages by way of compensation for 
personal injury decreed — Tort-feasor appealing — Plain- 
tiff putting cross-objection claiming more damages — 
Death of tort-feasor pending appeal— Cross-objections 
abate. (Vol 16) 1929 Lah 807 (808) : 11 Lah 1. 

[5] Suit for mallcLous prosecution partly decreed and 
partly dismissed — Appeal and cross-objections preferred 
— Plaintiff dying pending appeal — Cross-objections 
abate but not appeal. (Vol 21) 1934 Nag 119 (120, 
121) : 30 Nag LR 186. 

[6] Suit for dismissal of defendant from service, 
does not abate owing to death of defendant during 
pendency of appeal. (1910) 33 Mad 162 (163). 

[7] Suit to set aside sale of ancestral land decreed — 
Appeal — Plaintiff dying pending appeal — Bight to 
continue appeal survives to representative, (Vol 8) 
1921 Lah 52 (53) : 2 Lah 189. 

[8] Suit for declaration that defendant was not law- 
ful wife of plaintiff — Pending appeal both parties died— 
Held that right to continue appeal did not surviva (Vol 
6) 1919 Lah 18 (18) : 1919 Pan Re No. 87. 

[9] Suit for declaration that alienation by defendant 
would be void after her death dismissed — During pen- 
dency of plaintiff’s appeal defendant died — Held plain- 
tiff’s claim abated. (1913) 1913 Pun LR No. 46 page 
176 (178): 1913 Pun Be No. 65 (DB). 

[10] Suit by some of tenants-in-eommon against 
others — Death of one plaintiff pending appeal— Held, 
other plaintiffs could carry on the proceedings. (Vol 
19) 1932 Sind 220 (221) : 26 Sind LR 362. 

9. Death of party, pending second appeaL — £l] 
Decree for damages set aside in appeal — Death of defen- 
dant during pendency of appeal— Held suit did hOt 
abate. (Vol 4) 1917 Upp Bur 14 (15) : 2 Upp Bur 
Rul 106. 

[2] Dismissal of suit for damages for malicious 
prosecution in first Court or in Court of Appeal — Plain- 
tiff seeking to enforce same claim in appeal or secoUd 
appeal — Appeal or second appeal abates on death of 
either party and cannot be contiuued even ip respect gf 
costs. (Vol 24) 1937 Nag 216 (217) : ILR (1938) 
Nag 280. 

[3] Suit by plaintiff for expenses incurred in prosecu- 
ting defendants for defamation— ’Suit dismissed by 
lower Courts — Pending second appeal plaintiff appel- 
lant dying — Cause of action held did not survive to 
legal representative of deceased. (VolBl) 1944' Mad 
405 (406). 


im A. M, 
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2. Where there are more plaintiffs or defendants than one, and any of them dies, and where 
Procedure wliere one of the right to sue survives to the surviving plaintiff or plaintiffs alone, or 
several plaintifis or defen- against the surviving defendant or defendants alone, the Court shall 
dants dies and right to sue cause an entry to that effect to he made on the record, and the suit shall 
survives. proceed at the instance of the surviving plaintiff or plaintiffs, or against 

the surviving defendant or defendants. 

[1882-S. 362 ; 1877-S. 362 ; 1859-S. 100.] 


ORDER 22 RULE 2 — Synopsis. 

1 Scope. 

2. Right to sue surviving to surviving plaintiffs. 

3. Right to sue surviving against surviving 

defendants* 

4. Suit includes appeal. 

1 . Scope.— [1] Word “Survive” in 0. 22, B. 2, 
is used in its ordinary sense of outliving. (Vol 16) 1929 
Sind 226 (226) : 24 Sind LB 167 (DB). 

[2] The word *alone* does not mean that no one else 
should be entitled to sue or be liable to be sued, it only 
means that the survivor or survivors should be entitled 
to sue or be liable to be sued independently of others, 
i.e., without joining others —Suit can be continued by 
surviving plaintifi if he had an independent right of 
suing. (Vol 11) 1924 Bang 376 (376) : 2 Bang 486. 

[3] Where the right to sue is fully represented by 
the surviving plaintiff or defendant already on record 
B. 2 applies ; and when it would not be fully represent- 
ed unless some person not already on record is added 
as a party, B. 3 or E. 4 applies. (Vol 20) 1933 Nag 95 
(97) : 29 Nag LB 12. 

[4] There can be no abatement if the facts come 
within the provisions of this rule, (Vol 17) 1930 Cal 
270 (272). 

[5] One of the respondents dying — Legal represen- 
tatives already on record in another capacity — Entry 
should be made under E. 2 and B. 4 is not applicable. 
(Vol 8) 1921 Oudh 209 (213) : 24 Ondh Gas 374 (DB). 

[6] One of ‘several defendants’ appealing — Appeal 
declared to have abated on his death — No application 
made by his legal representatives to be brought on 
record — Other defendants not joining as appellants, 
cannot claim to have order of abatement set aside. 
(Vol 18) 1931 All 349 (349, 360) : 53 All 621 (DB). 

[7] 0. 22 B. 2 is not limited in its application to 
cases, in which the right of suit survives against the 
surviving defendants, by reason of some circumstance 
antecedent to the suit, (1906) 4 Oal L Jour 563(670) 

(DB). 

[8] Purchase of deceased respondent’s interest- by 
surviving respondent after institution of suit— O. 22, 
B. 2, applies. (Vol 14) 1927 Lah 501 (503) (Per Jai 
Lai J ; Lalip Sing J. Contra'). 

[9] The test whether a right to sue survives in the 
surviving plaintiffs or against the surviving defendants 
is whether the surviving plaintiffs can alone sue or the 
surviving defendants could alone be sued in the absence 
of the deceased plaintiff or defendant respectively. 
(Vol 23) 1936 Pat 548 (549) ; 15 Pat 326 (DB). 

[10] On the death of any plaintiff or defendant when 
the surviving plaintiffs or defendants alone can sue or 
be sued, Court will mahe entry to that effect and pro- 
06 ^, there being no abatement. No application is 
neeessary for that purpose. (Vol 16) 1929 All 347 
(347!^ * 


[11] If the conditions of this rule are satisfied, the 
suit can be proceeded with even if it had been filed 
against a dead person along with others who are his 
l‘‘gal representatives- (Vol 16) 1929 Lah 440 (440) 
(DB), 

[12] Two co-widows impleaded to represent estate of 
their husband — Death of one of them pending appeal 
— Application for substitution of other widow is not 
necessary and 0 22, B. 2 applies. (Vol 20) 1933 Pat 
464 (468) : 12 Pat 778 (DB). 

[13] Gases contemplated by 0. 22, R. 2 are those 
where, e. g., suits are filed by or against executors or 
trustees, or against joint tort-feasors, or against the 
members of a joint Hindu family on the death of one of 
whom his interest in the subject-matter would cease— 
The rule does not contemplate any defence being made 
by the legal representatives of a deceased defendant. 
(Vol 25) 1938 Bom 6 (8) : ILB (1938) Bom 64. 

[14] Legal representative already on .record — 0. 23, 
B. 2 applies — No petition for substitution is necessary. 
(Vol 29) 1942 Pat 120 (126). 

2. Right to sue surviving to surviving plaintiffs. 
— [1] Religious Endowments Act (20 of 1863) S. 7,— 
Suit instituted by a committee aiopointed by the 
Government — Death of a member of committee pend- 
ing suit — Suit does not abate — Surviving members can 
continue it. (Vol 21) 1934 Cal 328 (333^ : 61 Oal 80 
(DB). 

[2] Suit by creditor to set aside fraudulent transfer 
by debtor— Some parties (creditors) dying — Legal repre- 
sentatives not substituted in time — Suit does not abate. 
(Vol 13) 1926 Lah 167 (168) : 7 Lah 12. 

[3] Suit by two brothers — Death of one pending 
suit leaving no son — Other brother having sons — He 
can apply as manager of the joint lamily lor sub- 
stitution and continue suit and there is no abatement. 
(Vol 21) 1934 Pat 559 (661) : (Vol 15) 1928 Pat 250: 7 
Pat 285 (distinguished). 

[4] Reversioner's right to challenge alienation by 
widow is not joint but individual — Suit by two nearest 
reversions for doclaration that alienations by widow are 
null and void, dismissed— During pendency of appeal 
one of them died but the legal representatives pot 
brought on record — Surviving rever-iioner held solely 
entitled to prosecute appeal. (Vol 26) 1939 All 526 (628). 

[5] Two daughters were joint owners of of a house 
mortgaged by their mother— One d.iugbter sued for 
possession of half share — She succeeded — The other 
then sued for her half share but died during pendency 
of suit — Reid that the right to sue then accrued to the 
first daughter and that the other when she 

had not represented the entire estate so as to bind me 
former. (1912) 15 Ind Cas 833 (834, SU) (Oudb). 

[6] Suit by some landlords that certain tenancy had 
extinguished and for declaration that certain persons had 
no occupancy right — Death of some plaintiffs pending 
suit — Legal representatives not brought on record— 
Suit is for benefit of all landlords and does not abate 
either wholly or in part. (Vol 20) 1933 Lah 654 (655). 
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3. (l) Where one of two or more plaintiffs dies and the right to sue does not survive io tlie 

Procedure in case of death surviving plaintiff or plaintiffs alone, or a sole plaintiff or sole surviving 
of one of several plaintiffs or plaintiff dies and the right to sue survives , the Court, on an application 
of sole plaintiff* made in that behalf, shall cause the legal representative of the deceassd 

plaintiff to be made a party and shall proceed with the suit. 

(2) Where within the time limited by law no apx)lication is made under sub-rule (l), the 
suit shall abate so far as the deceased plaintiff is concerned, and, on the application of the defen- 
dant, the Court may award to him the costs which he may have incurred in defending the suit, Ijo 
be recovered from the estate of the deceased i^laintiff. 

[1882-Ss. 363, 365, 366 ; 1877-Ss. 363, 364, 365, 366 ; 1859-Ss. 101, 102.] 

Objects and Reasons. 

See Objects and Reasons under Rule 4. 


O. 22 R. 2 (contd.) 

[7] One of plaintiffs transfering ail his rights to his 
co-plaintiff — Death of former during pendency of suit 
^—Suit does not abate and decree is not nullity. (Vol 
26) 1939 Oudh 196 (203). 

[8] Representative suit with leave of Court — Death of 
plaintiff — Others can proceed with suit aft^ bringing 
it to notice of Court — No substitution necesrary. (Vol 
22) 1935 Gal 413 (415, 416), 

3. Right to sue surviving against surviving 
defendants. — [1] Suit against joint tenants — Death of 
one of several defendants— Legal representatives not 
brought on record — Defendants are jointly and severally 
liable — Suit does not abate. (Vol 7) 1920 Pat 801 (802). 

[2] Where in a suit for the recovery of a War 
bond or its value against several defendants the sum 
received by each defendant out of total proceeds of 
the bond could be ascertained, held, that though some 
of the defendants die pending suit, the suit does not 
abate against surviving defendants as the cause of 
action still survives against them. (Vol 11) 1924 Rang 
127 (128) : 1 Rang 618 (DB). 

[3] If a sole proprietor of a business sued in the 
firm’s name dies and no substitution is made within 
time, the suit abates. (Vol 9) 1922 Cal 408 (409) ; 49 
Cal 624. 

[4] Defendant 1 dead — Application to bring legal 
representatives of deceased filed after limitation — Suit 
held abated as it did not fall under 0. 22, R. 2 and it 
could not proceed against defendant 2 alone. (Vol 24) 
1937 Lab 455 (456). 

[5] ffhe liability of. joint tort-fcasora is joint and 
several and the cause of action w ould on the death of 
one of them, survive as against the others. (Vol 3) 1916 
Lab 133 (136) : 1915 Pun Re No. 106. 

[6] All joint debtors sued — One dying — The legal 
representatives need not be substituted. (Vol 8) 1921 
Lab 357 (358) (DB). 

[7] Suit on mortgage executed by member of joint 
Hindu family — Death of mortgagors subsequent to pre- 
liminary decree — Final decree passed without bringing 
on record heirs of deceased on record is binding on sur- 
viving members — Suit does not abate as against them. 
(Vol 17) 1930 Bom 367 (368)'. 

[8] Eight to sue surviving against surviving defend- 
ant in his o>yn capacity and not as representative of 
of deceased — R. 2 applies — If surviving as representa- 
tive then R. 4 applies. (Vol 18) 1931 Pat 164 (166): 
10 Pat 341 (DB). 

4. Suit includes appeal.— [1] This rule applies to 

appeals as th6 word ’suit’ includes appeal. (Vol 11) 
1924 Rang 376 (376) : 2 Rang 486. ^ 


[2] Pre-emption suit by several plaintiffs — Suit dis- 
missed — One of the plaintiffs dying during pendency of 
appeal — Appeal can be proceeded with by the other 
plaintiffs. (Vol 15) 1928 All 345 (348) : 50 All 792 
(FB). {(Vol 14) 1927 All 643: 49 All 756 ; (Vol 12) 1925 
All 108 : 47 All 100 and (Vol 10) 1923 All 211 : 45 All 
286 overruled). 

[3] Appeal does not abate if the surviving plaintiffs 
appear to be the sole legal representatives, though they 
have not been specifically joined. (Vol 12) 1925 Rang 
95 (96) : 2 Rang 445. 

[4] Where an appeal was filed on behalf of several 
defendan’s and it appeared that some of the appellants 
had died before the institution of the appeal, held, that 
the appeal could proceed as, even, if those appellants 
had not appealed, the remaining appellants could have 
appealed nevertheless on a ground common to all the 
defendants. (Vol 3) 1916 Lah 401 (402). 

[5] Suit under Ben. Ten. Act S. 105 by proprietor — 
Defendant claiming rent free — Contention disallowed 
— Appeal by defendant — Permanent putni lease 
granted by proprietor — Death of proprietor — Re- 
presentatives not substituted — Right to appeal survives 
to putuidar alone — Hence appeal was competent with- 
out representatives of deceased respondent. (Vol 30) 
1943 Cal 570 (572) : ILR (1943) 1 Cal 144. 

[6] Where the representatives of deceased respondent 
are not brought on record within time and if the appeal, 
can proceed to final decision even without them the 
appeal does not abate. (1907) 30 Mad 07 (69). 

[7] Suit for parti tion-vT wo defendants filing appeal 
— Death of one pending appeal — Dead appellants, legal 
representatives not brought on record — Surviving 
appellant continuing appeal — Court has power to hear 
appeal and if necessary to reverse the entire deciiee. 
(1903) 27 Bom 284 (286). 

ORDER 22 RULE S—Synopsis. 

1. Scope and applicability of the rale. 

2. Rule applies to appeals. 

3. Where right to sue survives to persons 

other thaji the surviving plaintiff or 
plaintiffs, alone. 

4. On an application made in that behalf. 

5. Shall cause the legal representative of 

the deceased plaintiff- to be made a 
paity- 

6. Legal representative.. 

. 7. Two or more legal represent^ti^s. 

8. Wrohg'^^exson^s legal representative. 
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O. 22 R. 3 (conid.) 

9. Joint Hindu family and legal representa- 
tives. 

10. Legal representatives of deceased plain- 

tiff or appellant already on record in 
another capacity. 

11. Determination of the question as to who 

is the legal representative. 

12. What pleas may be taken by a legal 

representative. 

13. Minor as legal representative. 

14. Insolvent legal representative. 

15. The suit shall abate so far as the decea- 

sed plaintiff is concerned. 

16. Death after preliminary and before final 

decree. 

17. Suits under 0.1, R. 8 of the Code. 

18. Effect of abatement on the rights of 

parties. 

19* Award of costs. 

20. Revision- 

21. Appeal. 

1. Scope and applicability of the rule. — [1] 
The rule does not apply where a plaintiff dies after 
decree (’81) 3 Mad 236 (238) (DB) * (Vol 14) 1927 
Oudh 156 (157) ; 2 Luck 464 (DB) * (Vol 24) 1937 
Bang 199 (200). 

[2] The right to sue must survive to a “legal represen- 
tative** as defined by section 2, Jsub-seotion (11). (Vol 
28) 1936 Pat 123 (124) ; 15 Pat 82 (DB) ^ (Vol 30) 
1943 Bom 239 (241) (DB). 

[3] Where the deceased plaintiff had no interest in 
the suit, his legal representatives need not be made 
parties and the rule will not apply. (Vol 8) 1921 Lah 
357 (358) (DB) * (Vol 19) 1932 Lah 641 (643) : 13 Lah 
483 (DB) ^ (Vol 1) 1914 All 113 (113) (DB). 

[4] Where a plaintiff dies, the suit cannot be dis- 
missed for default of appearance under Order 9. 0. 22 
will apply to such cases. (Vol 22) 1935 Nag 189 (190) ; 
31 Nag LR 374. 

[5] The principle of the rule applieb to cases before 
the Deputy Commissioner under” the Chota Nagpur 
Tenancy Act. (Vol 10) 1923 Pat 29 (29) ; 2 Pat 243 
(DB). 

[6] The principle of (his rule does not apply to 
proceedings m an application for probate. (Vol 19) 
1932 Oal 206 (207) (DB). 

[7] The rule applies to proceedings under the U. P. 
Encumbered Estates Act of 1934. (Vol 26) 1939 All 717 
(717) : ILB (1939) All 892 (DB), 

2. Rule applies to appeals. — [l] The provi- 
sions ot this rule apply also to appeals and so failure 
to bring on record legal representatives of an appellant 
dying pendiiig^appeal will result in its abatement so far 
as he is concerned, where his right of appeal does not 
survive to the remaining appellant. (Vol 22 ) 1935 All 
640 (641). 

t2] Two independent appeals filed against the same 
decrbe by the opposite parties thereto — Plaintiff-appel- 
Ittnt dying durifig pendency, his legal representatives 
impleaded in his appeal — Defendant-appellant not im- 
pleading them cannot clakn that the impleading in the 
other appeal ensures to flie benefit of his appeal also. 
C^0ll8)mVto 277^77). 


[3] Even in cases where the suit would have abated 
by reason of the right to sue not surviving on the 
death of the plaintiff, the right to appeal may survive. 
(’87) 9 All 131 (134) (EB) ^ (’02) 26 Bom 597 (605, 
608) (DB) * (Vol 8) 1921 Lah 52 (53) : 2 Lah 189 
(DB). 

[4] Partial representation of deceased appellant— 
Decree passed i& not a nullity. (Vol 32) 1945 Bom 126 
(126) (DB). 

3. Where right to sue survives to persons 
other than the surviving plaintiff or plaintiffs 
alpne — [1] This rule will apply only where the right 
to sue does not survive, to the surviving plaintiffs 
alone. (Vol 16) 1929 All 347 (347) ^ (Vol 29) 1942 
Pat 120 (126, 127) (DB). 

[2] If the right to sue survives to the surviving 
plaintiff alone the case is not within this rule. (Vol 
15) 1928 All 345 (348) : 50 All 792 (EB) (Vol 22) 
1935 Lah 879 (880) (DB). 

[3] Where the right to sue survives to a contesing 
defendant, the rule cannot apply. CIO) 8 Ind Gas 859 
(859) (Ma^). 

[4] Where the defendant on whom the right to sue 
survives is only a pro forma defendant the rule applies. 
(’12) 11 Mad L Tim 409 (415) (DB). 

[5] Death of insolvent pending his appeal against 
the order of adjudication — The appeal can be continued 
by his legal representative. (Vol 29)' 1942 Bom T59 
(159) : ILB (1942) Bom 175 (DB) ^ (Vol 29) 1942 Lah 
211 (213) : ILR (1942) Lah 746 (EB) [ (Vol 16) 1928 
Lah 119 : 9 Lah 306 and 1888 Pun Re No. 69 over- 
ruled.)] * (Vol 24) 1937 All 436 (437) : ILR (1937) 
All 616 (DB). 

4. On an application made in that behalf.— 

[1] Without an application the Court cannot smo motu 
add a legal representative. fVol 21) 1984 All 465 (468) 
(DB) ^ (Vol 20) 1933 All 111 (111) * (Vol 23) 1936 Pat 
266 (266) (DB). 

[2] The application can be made even by a defend- 
ant or respondent. (Vol 13) 1926 All 156 (157) 
(DB). 

[3J Where there are several legal representatives it 
ib not necessary that the application need be made by 
all of them. (’12) 6 Low Bur Rul 52 (52) (DB) + (*86) 
10 Bom 220 (223) (DB). 

[4] Application made hona fide by person ultimately 
found not to be a legal representative— Held there was 
sufficient compliance with the rule. (’10) 20 Mad L Jour 
398 (400) (DB) ip (Vol 26) 1939 Mad 148 (149). 

[5] A person who fails to apply in time cannot rely on 
the application of another wherein his representative 
character is denied. (Vol 6) 1919 Nag 150 (151, 152) ; 
15 Nag LR 21. 

[6] Party to suit dying alter decree— No separate 
application by representative necessary to tile an appeal 
— Appeal itself may be treated as an application for 
substitution (’82) 1882 All W N 73 (73) (DB). 

6. Shall cause the legal representative of the 
deceased plaintiff to be made a party.— [1] 
The Oourt is bound to implead the legal representatives 
as parties on an application made in that behalf. (*01) 
26 Bom 317 (319) (DB). 

[2] Where there is a dispute as to who is the legal 
representative, the question should be decided, under 
rules. f94) 17 Mad 209 (211}. 
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[3] Legal representative not esprehsly added but 
allowed to continue suit — He will be deemed to have 
been brought on record. {’93) 1893 All "WN 181 
(181)* 

[4] The mere fact that a ^oakalatnCima is filed by a 
pleader on behalf of the legal representative and the 
appeal was heard and decided will not cure the defect 
arising out of non-pleading of the legal representa. 
live, (’ll) 9 Ind Cas 977 (977, 978) (All). 

f 5] Father co-plaintiff in suit dying — Sons refuse to 
be impleaded as his representatives — Impleading them 
as pro forma defendant is suffioient compliance with 
the rule. (Vol 26) 1939 Pat 225 (228) (DB). 

[6] A Court to which a case has been sent on remand 
has jurisdiction to act under this rule. (’04) 7 Oudh 
Cas 17 (18) (DB). 

[7] Suit dismissed for default of plaintiff in igno- 
rance of his death — Application by sons to be brought 
on record — Court can restore suit under S. 151 and 
substitute sons as plaintiffs. (Vol 22) 1935 Nag 189 
(190) ; 31 Nag LB 374. 

6. Legal representative. — [1] See S. 2(11). 

[2] Persons recorded as representing estate^ of 
deceased person — It does not amount to any decision 
on the question of his capacity and it may be shown 
subsequently that he was a representative of a different 
person. (Vol 25) 1938 All 256 (258) : ILB (1938) All 
426 (DB). 

[3] If A allows his benamidar, B, to sue in his own 
name, he cannot, on the death of B, claim to come in 
as B’s legal representative. (Vol 31) 1944 Mad 27 
(27). 

[4] If a legal representative dies, his own legal 
representatives who have received assets of the previous, 
deceased will represent him. (1900) 22 All 367 (369, 
370) (DB). 

[5] Widow dying pending suit by her to declare 
that an alleged adoption by her did not in fact take 
place — Her husband’s nearest heir should be impleaded 
as legal representative. (Vol 31) 1944 Bom 243 (243). 

7. Two or more legal representatives.— [1] 

The expression “ legal representative” includes all of 
them where there are more than one. (’94) 16 All 211 
(212) (DB). 

[2] All the legal representatives should be brought 
on record and and if any of them refuses to join as 
plaintiff or appellant he must be made a defendant or 
a respondent. (*13) 11 All L Jour 719 (720) ^ (Vol 33) 
1946 Cal 299 (302). 

[3] The following are the views of different High 
Courts as to whether suit or appeal abates on the 
failure to bring all the legal representatives on record. 

[a] The suit or appeal abates. (Vol 29) 1942 All 
358 (361) : ILB (1942) All 671 (DB) (’08) 30 All 117 
(118) (DB) ^ (Vol 12) 1926 Sind 2 (3, 4) (DB). 

[See however (Vol 20) 1933 All 91 (93)]. 

[b] Where one or more of the legal representatives 
are unknown or are unwilling to join, omission to im- 
plead them does not result in abatement. (Vol JG) 1929 
Clal 26 (27) (DB) * (Vol 20) 1933 Cal 498 (500). 

Cc] Bona fide application by all representatives will- 
ing to join in the Suit saves the suit or appeal from 
abatement. (’86) Ifi Bom 220 (223) (DB>,* (Vol, 7) 
1920 Lab 2^28 (229) : 1 Lah 4^ (DB) ^ (1900) 23 Mad 


125 (132) (DB) ^ (Vol 14) 1927 Mad 1071 (1071, 1072) 
^ (Vol 10) 1923 Nag 101 (102) : 18 Nag LB 21 * (Vol 
4) 1917 Oudh 34 (35) ; 20 Oudh Cas 67 (DB). 

[See also (Vol 29) 1942 Oudh 189 (193) ; 17 Luck 
297 (DB). (Death of appellant — Number of heirs 
taking definite share in the inheritance— One of them 
not added — Abatement is only in part and not 
in totoy ] . 

[4] Defendant or respondent served with notice not 
raising the objection that there were other representa- 
tives also cannot raise that objection subsequently to 
plead abatement of suit or appeal. (Vol 15) 1928 All 
532 (533) : 50 All 857 (DB) + (Vol 25) 1938 All 256 
(258) ; ILB (1938) All 425 (DB), 

[5] Where the legal representatives of a deceased 
person constitute a joint Hindu family and the manager 
of the family is brought on record, it is not necessary 
to bring on record the oth er members of the family. 
(Vol 23) 1936 Pat 3 (5) (DB). 

8. Wrong person as legal representative. — 

[1] It is the duty of the defendant to enquire and 
ascertain who the legal representatives of the deceased 
plaintiff are. (Vol 8) 1921 Lah 60 (60) ^(*03) 26 Mad 
224 (228) (DB). 

[2] The objection that any person is not a legal re- 
presentative m list be taken by the defendant at the 
earliest possible opportunity and failure to do so will 
preclude him from subsequently raising the objection 
at a late stage. (’03) 27 Bom 162 (182, 186, 187) (DB) 
* (Vol 8) 1921 Lah 60 (60) ^ (’03) 26 Mad 224 (228) 
(DB) 

[3] Where the defendants by agreement allowed a 
particular person to be recorded as the legal representa- 
tive of a deceased plaintiff such a person continues to 
be so in the appeal also. (Vol 31) 1944 Oudh 162 (190): 
20 Luck 108 (DB). 

9. Joint Hindu family and legal representa* 
tives: — [1] Where a co-parcener in a joint Hindu 
family dies, the survivors are not his legal representa- 
tives. (Vol 24) 1937 Lah 828 (329)^(Vol 8) 1921 Lah 
34 (35) ; 2 Lah 114 (DB)^{Vol 5) 1918 Bom 166 (166) : 
42 Bom 504 (DB). 

[See (Vol 28) 1941 Bom 23 (25) ; ILB (1941) Bom 
177 (FB) ((Vol 5) 1918 Bom 166: 42 Bom 504 held 
no longer good law so far as Hindu *son’ of the deceased 
is concerned) * (Vol 24) 1937 Oudh 327 (328) : 13 Luck 
241 (DB) ^ (Vol 22) 1935 Pat 276 (288) : 14 Pat 732 

mi- 

[But see (Vol 12) 1925 Pat 123 (124) : 3 Pat 853 
(DB)* (Vol 25) 1938 All 163 (164) * (Vol 28)1941 Pat 
596 (599) : 20 Pat 765 (DB).] 

[2] By force of S. 53, a son or other descendant of a 
Hiudu having joint fartfiiy property liable for the debts 
is a “legal representative ” of the ancestor. (Vol 26) 

1939 Pesh 45 (46, 47) (DB) * (Vol 23) Bom 456 
(458, 459) * (Vol 24) 1937 Mad 785 (786) * (Vol 28) 
1941 Bom 23 (24) : ILB (1941) Bom 177 (FB) * (Vol 
28) 1941 Lah 447 (450). 

[3] Death of sole appellant who was a Hindu leaving 
a widow and only son — Son impleaded — Appeal does 
not abate, (Vol 30) 1943 Bom 457 (457, 468): ILB 
(1943) Bom 575. 

[4] Joint family member sued in his individual 
capacity — Persons entitled to succeed to his separate 
property may be impleaded as legal representatives 
even if they are his surviving co-pgreeners. (Vol 27) 

1940 All 99 (100) : 'ILB [lUO) All 153 (FB) 
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(Vol 31) 1944 Lah 473 (476, 477) (Whether father left 
separate property or not son can be impleaded. The 
widow also can be impleaded). 

[5] Where the deceased oo-parcener was the mana- 
ging member ot the family representing the family, the 
succeeding managing member is, his legal representative. 
(Vol 18) 1931 Bom 484(489) : 55 Bom 709 (DB) ^ (Vol 
12) 1925 Mad 456 (457) (DB) ^ (Vol 27) 1940 Nag 278 
(282) ; ILB (1941) Nag 632 (DB). 

[6] Managing member of the family dead — Suc- 
ceeding managing member brought on record— Other 
members need not be impleaded. (Vol 4) 1917 Oudh 
34 (35) : 20 Oudh Gas 67 (DB). 

[7] In the case of a suit by a separated Hindu his 
heirs will be his legal representatives. (’04) 27 Mad 106 
(109) CDB). 

[8] In a suit by a member of a joint Hindu family 
on a personal contract his heirs will be his legal re- 
presentatives. (Vol 6) 1919 All 189 (190) : 41 All 615 
(DB) * (Vol 26) 1938 Bom 451 (453) (DB), 

[91 Where the minor plaintiff dies after the institu- 
tion of a suit for partition and before the Court has 
found that the partition is for his benefit, the suit does 
not abate, but his legal representative can proceed with 
the trial and obtain a decree on his showing that the 
suit, when instituted, was for the benefit of the minor. 
(Vol 20) 1933 Mad 890 (903, 912, 913) : 57 Mad 95 
(FB). (Overruling (Vol 5) 1918 Mad 379 : 41 Mad 442). 

[But see (Vol 22) 1935 Bom 54 (61) (DB)]. 

[10] Where after a preliminary decree for partition 
the minor plaintiff dies, his heirs will be his legal re- 
presentatives. (’96) 19 Mad 345 (346) (DB). 

[11] Alienation by father— Son born after alienation 
and son previously born suing to set aside — Death of 
latter pending suit — After-born son cannot continue 
suit as he is not the legal representative. (Vol 30) 1943 
Bom 239 (241) ; ILE (1943) Bom 423 (DB). 

[12] Bight of Hindu son to question alienation arises 
by reason of his being member of joint family and not 
as legal representative of bis deceased brother during 
whose life-time the cause of action arose. (Vol 22) 1935 
Mad 431 (432). 

10. Legal representatives of deceased plaintiff 
or appellant already on record in another capacity. 
— [1] Legal representatives already on the record, in 
another capacity — An application to bring them in as 
legal representatives is unnecessary. (Vol So) 1943 Nag 
is (15) : ILR (1943) Nag 17 (DB) (Vol 29) 1942 Pal 
120 (127) (DB) * (Vol 15) 1928 Lah 893 (894) : 10 
Lah 531 (DB) * (Vol 15) 1928 Lah 43 (44) (DB) * (Vol 
26) 1939 All 672 (673) : ILR (1939) All 713 (DB) * 
(Vol 32) 1945 Bom 126 (128) (DB). 

[See however (Vol 21) 1934 Nag 165 (165) : 31 Nag 
LR 81]. 

11. Determination of the question as to who is 
the legal representative. — [1] A decision as to who is 
the legal representative is for the-limited purpose namely 
prosecution of the suit and is not to be conclusive of 
his rights. (Vol 10) 1923 Nag 209 (209). 

12* What pleas may be taken by a legal represen- 
tative. — [1] A legal representative is added for the 
purpose of deciding the rights and disabilities of the 
original parties and not those of the legal representa- 
tives themselves. (Vol 11) 1924 Lah 45 (46) : 4 Lah 72 
QpB) ^ (13)19 Ind Cas 255 (256) (AH). 


[2] The representative can only take up the suit at 
the stage at which it was left when the original plain- 
titf died, and to conttnue it. (Vol 9) 1922 Mad 49 (50). 

[3] The representative must rely on the same cause 
of action and on the same title as the deceased plaintiff. 
(’95) 22 Cal 92 (98, 99) * (Vol 30) 1943 Pat 433 (441). 

[4] It is not open to the representative to assert his 
own individual or hostile title in the suit. (Vol 9) 
1922 Mad 49 (50) * (Vol 17) 1930 Mad 593 (593). 

[5] The defendant is not entitled to raise against 
the legal representative any defence other tban those 
which he could have raised against the deceased plain- 
tiff. (*96) 19 Mad 345 (347) (DB). 

13. Minor as legal representative — [1] Though a 
minor is entitled to be impleaded as a legal representa- 
tive of a deceased plaintiff, he must be represented by 
a next friend. (Vol 29) 1942 Pesh 9 (10) * (Vol 11) 
1924 Mad 8l3 (814). 

14. Insolvent legal representative [1] An insol- 

vent legal representative of a deceased appellant cannot 
continue the appeal where the official receiver inter- 
vened by an application to continue the appeal though 
he subsequently withdrew it. (Vol 25) 1938 Mad 420 
(421) : ILR (1938) Mad 578 (PB). 

15. The suit shall abate so far as the deceased 
plaintiff is concerned. — If on the death of a plaintiff 
or appellant, no application to implead his legal re- 
presentatives is filed within the prescribed time, the 
suit or appeal will abate. (Vol 28) 1941 Cal 347 (349, * 
351) : ILR (1943) 1 Cal 137 ^ (Vol 20) 1933 Rang 234 
(234) (DB) ^ (Vol 4) 1917 Low Bur 132 (133) * (*96) 18 
All 332 (333) (DB) ^ (Vol 30) 1943 Nag 13 (16) : ILR 
(1943) Nag 17 (DB). 

[2] Where an application has been made, the suit or 
appeal will not abate even if the application is rejected, 
(Vol 8) 1921 Nag 23 (24) ; 17 Nag LR 45. 

[3] It is immaterial that the application was made 
by a wrong person, if it was made bona fide* (’10) 20 
Mad L Jour 398 (400) (DB). 

[4] The impleading of the legal representative in 
an interlocutory matter in the suit will save it from 
abatement. (Vol 12) 1925 Pat 146 (145) (DB). 

[5] Impleading of a legal representative in a cro 65 - 
a'ppeal will not save the appeal from abatement. (Vol 
6) 1919 Lah 318 (318, 319) (DB). 

[6] The abatement takes place automatically and 
no separate order to that effect is necessary. (Vol 13) 
1926 All 217 (220) : 48 All 334 (EB) ( (Vol 9) 1922 All 
209 : 44 All 459 over-ruled.) ^ (Vol 7) 1920 All 284 : 
42 All 540 upheld) * (Vol 12) 1925 Lah 698 (598) 
(DB) * (Vol 13) 1926 Lah 234 (235) : 7 Lah 73 (DB) 

(Vol 4) 19 L7 Mad 285 (288) (DB) * (Vol 24) 1937 
Bom 401 (406) : ILR (1937) Bom 602 (DB). 

[7] Any decree passed in the suit in disregard or in 
ignorance of an abatement will, to that extent, be set 
aside on appeal. (Vol 16) 1929 Lah 119 (120). 

[8] Where a sole plaintiff dies the whole suit will 
abate. (*80) 5 Cal 139 (141). 

[9] In the case of death of one of two or more plain- 
tiffs the abatement will, in the first instance, be only 
so far as he is concerned. (Vol 22) 1936 All 640 (641). 

[10] Partial abatement on death of one of the plain- 
tiffs — Apart from its effect upon the whole suit or the 
rights of other parties depending on their nature — It 
will be limited to the deceased plaintiff only. (’98) 22 
Bora 718 (72X) (DB) * (Vol 15) 1928 Lah 737 (737, 738) 
* (’01) 25 Mad 426(428) (DB). 
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16. Death after preliminary and before final 
decree. — [1] There can be abatement of a suit on 
account of the death of a party after a preliminary and 
before a final decree. (Vol 29) 1942 Pat 340 (340) (BB) 
^ {Vol 27) 1940 Bom 318 (321) : ILR (1940) Bom 689 
(DB) ^ (Vol 20) 1933 Rang 318 (319, 320) : 11 Rang 
446 (DB) (Vol 16) 1929 Cal 430 (430) : 57 Cal 285 
(DB) ^ (Vol 8) 1921 Cal 551 and (Vol 13) 1926 Cal 308 
held not to be good law.) (Vol 17) 1930 Lah 329 (330) 

* (Vol 15) 1928 Mad 914 (918) ; 51 Mad 701 (PB) 
((Vol 10) 1923 Mad 237 : 45 Mad 872 and (Vol 11) 1924 
Mad 786 overruled.) ^ (Vol 16) 1929 Nag 142 (144) : 
27 Nag LB 119 (FB)-H^(Vol.l4) 1927 Oudh 561 (561) (DB) 
m (Vot 14) 1927 Oudh 156 (157, 158) : 2 Luck 464 (DB) 

* (Vol 18) 1931 Pat 57 (57) (DB). (Authority of (Vol 6) 
1919 Pat 430 : 4 Pat L Jour 240 (PB) doubted.) ^ 
(Vol 32) 1945 Pat 380 (383, 385): 24 Pat 314 (DB)*(Vol 
23) 1936 Cal 540 (541) * (Vol 23) 1936 Cal 540 (641) 
(DB) ^ (Vol 24) 1937 Lah 164 (166) : 17 Lah 817 (DB) 

* (Vol 24) 1937 Sind 208 (209) : 30 Sind LB 428 
(DB). 

[But see (’10) 5 Ind Cas 272 (273) (DB) (Cal) * (Vol 
14) 1927 Bom 156 (157) (DB) ^ (Vol 13) 1926 Sind 20 

(21) * (Vol 17) 1930 Cal 422 (423, 424) : 57 Oal 148 
(DB). 

[2] The Allahabad High Court before amendment of 
R. 12 held that a suit will abate even after preliminary 
decree on failure to bring the legal representatives on 
record. But the amendment has removed the difficulty 
by making this rule inapplicable to such cases. (Vol 21) 
1934 All 465 (468) (DB). 

[3] Where after a preliminary decree the defendant 
dies and the Court passes a final decree against him 
without bringing his legal representatives on the record, 
the final decree is a nullity. But, where there are 
several defendants one of whom dies after the prelimi- 
nary decree and a final decree is passed without bring- 
ing his legal representatives on the record, the final 
decree will be valid as against the other defendants. 
(Vol 29) 1942 Pat 340 (340) (DB) ^ (Vol 23) 1936 Cal 
698 (699) (DB). 

[4] One of several defendants dying— Pinal decree 
passed without impleading his representatives — Pinal 
decree will be valid as against the others. (Vol 26) 1S39 
Cal 403 (407) : ILR (1939) 1 Cal 493 (DB). 

17. Suits under O. 1, R. 8 of the Code. — [1] Person 
appointed by order of Court under 0.1, R. 8 to defend 
suit on behalf of class — Death of such persons — His 
legal representatives need not be brought on record. 
(Vol 26) 1939 Lah 572 (576, 576) : IIiB (1940) Lah 
199 (DB). 

18. Effect of abatement on the rights of parties — 

[1] An abatement under the rule will, in the first ins- 
tance, be only so far as the deceased party is concerned 
and not of the whole suit or appeal. (Vol 17) 1930 All 
211 ( 212 ). 

[2] Where the right or relief claimed in the suit is 
an indivisible one existing in all the plaintiffs jointly 
or in or against all the appellants jointly, the whole 
suit 01 appeal, will fail by reason of an abatement with 
respect to one of them. (Vol 29) 1942 Sind 157 (159) : 
ILR (1942) Kar 435 (DB) ^ (Vol 7) 1920 Cal 168 (169) 
(DB) ^ (Vol 13) 1926 Lah 474 (476) (DB) © (Vol 19) 
1932 Lah 281 (286) : 13 Lah 70 (DB) * (Vol 19) 1932 
Pat 327 (329) : 11 Pat 538 (DB) ^ (Vol 32) 1945 All 21 

(22) : ILR (1946) All 1 (DB). 

[3] Where the right or relief is divisible or ^ists 


individually in each, an abatement with respect to one 
or some alone will not cause the entire suit or appeal 
to fail. (Vol 30) 1943 Oudh 260 t260) (Vol 10) 1923 
Nag 101 (102) : 18 N^g LR 21 •f' (Vol 20) 1933 Lah 
938 (940) (DB) (Vol 19) 1932 Cal 13 1 (134) ; 68 Cal 
1341 >!• (Vol 20) 1933 Lah 179 (182) : 14 Lah 218 ^ 
(Vol 15) 1928 All 345 (318, 350) : 50 All 792 (PB). (Suit 
for pre-emption— (Vol 10) 1923 All 211 : 45 All 286^ 
(Vol 12) 1925 All lOS : 47 All 100 ( (Vol 14) 1927 All 

543 : 49 All 756 overruled) (Vol 12) 1925 Mad 235 
(236). 


[4] In appeals to which 0. 41, R. 4 is" applicable an 
abatement with respect to one of the appellants will 
cause the appeal to fail. (Vol 29) 1942 Sind 157 (160) : 
ILR (1942) Par 4d5 (DB) ^ (Vol 27) 1940 Pat 346 
(351) : 19 Pat 870 (FB) ( (Vol 27) 1940 Pat 341 : 19 
Pat 172 overruled.) ^ (Vol 22) 1935 Lah 478 (479) 
(DB) * (Vol 21) 1934 Lah 206 (207, 208) : 15 Lah 667 
(DB) *(Vol 20) 1933 All 733 (734; (DB) •SE* (Vol 22) 1935 
All 640 (641) ^ (Vol 21) 1934 Cal 703 (704) : 61 Cal 
879 (DB) ^ (Vol 19) 1932 Oal 134 (135) : 58 Cal 1341 * 
( 03) 27 Bom 284 (286) (DB) ^ (Vol 5) 1918 Mad 794 
(801) : 40 Mad 846 (DB) (Vol 3) 1916 Oudh 188 
(192) (DB). 

[But see (Vol 28) 1941 Oudh 165 : 16 Luck 382 * 
(Vol 28) 1941 Pesh 36 (36) (DB)]. 


[5] If the nature of the appeal is such that it cannot 
be heard in the absence of any of the appellants, the 
provisions of O. 41 R. 4 cannot be invoked and the 
whole appeal will fail. (’09) 4 Ind Cas 385 (386) (All) 
* (Vol 15) 1928 Cal 824 (824) (DBj ^ (Vol 17) 1930 Lah 
174 (175) (DB) ^ (Vol 14) 1927 Pat 44 (44) (DB) * 
(Vol 20) 1933 Cal 787 (-788) (DB). 

[See however (Vol 16) 1929 Cal 519 (520, 521) : 56 
Cal 622 (DB)]. 

[6] Test to determine whether failure to bring the 
legal representative of deceased appellant will result in 
the abatement of entire appeal is to see whether by 
deciding the appeal so two contrary decisions will come 
into existence. (Vol 22) 1935 Pat 4 (5). 

[7] A judgment given in ignorance of an abatement 
is null and void. (Vol 12) 1925 Bom 290 (291) (DB) * 
(Vol 10) 1923 All 414 (414) (OB). 

[8] Remedy of the legal representative in cases 
where the suit or appeal has abated is not to sue again 
on the same cause of action but to have the suit 
revived. (’09) 33 Mad 167 (169) (DB). 


19. Award of costs.— [1] Power to award costs in 
proper cases exists in Courts and this power is not res- 
tricted by this rule. (Vol 7) 1920 Mad 289 (290) : 43 
Mad 284 (DB). 

[2] The power can also be exercised by an AppeUate 
Court. (’82) 8 Cal 440 (441, 442) (DB). 

[3] Appeal by two plaintiffs in a suit under S. 92— 
One dead and surviving appellant not solvent — Order 
for costs can be made against estate of deceased appel- 
lant also. (Vol 21) 1934 All 1 (4) : 55 All 687 (DB). 


20. Revision. — [1] Order impleading a person who 
did not seek or was sought to be impleaded on the appli- 
cation of another who was found not to be the legal 
representative is revisable. (Vol 6) 1919 Nag 150 (152) : 
15 Nag L R 21. 


21. Appeal. — [1] An order allowing a person to be 
bronght on the record as the legal representative is not 
appealable (Vol 12) 1925 All 431 (432) : 47 All 741 
(DB) * (Vol 32) 1945 Lah 298 (304, 305) (PB). 
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4. (l) Where one of two or more defendants dies and the right to sue docs not survive 

Procedure in case of death against the surviving defendant or defendants alone, or a sole defendant 
of one of several defendants Or sole surviving defendant dies and the right to sue survives, the 
or of sole defendant. Court, on an application made in that behalf, shall cause the legal re- 

presentative of deceased defendant to be made a party and shall proceed with the suit. 

(2) Any person so made a party may make any defence appropriate to his character as 
legal representative of the deceased defendant. 

(3) Where within the time limited by law no application is made under sub-rule (l), the 
suit shall abate as against the deceased defendant. 

[1882'S. 368 ; 1877-S. 368 ; 1859-S. 104. See S. 52 ] 

Objects and Reasons. 

Rules 3 and 4. — Buies 3 and 4 have been amended so as to provide that if no application for substitution 
is made within the time allowed by law the suit shall abate. We have struck out the provision that the Court 
may make an order declaring the abatment as in our opinion it is unnecessary and likely to give rise to diffi- 


culty.** S.C.R. 


0. 22 R. 3 (contd,) 

[2] An order refusing to recognise a person as the 
legal representative is not appealable. (Vol 80) 1943 
Oudh 24 (27) (DB) * (Vol 2) 1915 All 158 (158) : 37 All 
272 (BB) ^ (’81) 3 All 844 (845) (DB) * (Vol 13) 1926 
Mad 586 (591) : 49 Mad 450 (FB) ( (Vol 7) 1920 Mad 
424 : 43 Mad 812 over-ruled.) ^ (Vol 18) 1931 Lah 235 
(236) (Vol 11) 1924 Oudh 114 (114) * (Vol 7) 1920 
Lah 8 (8, 9) : 1 Lah 493 (DB). 

[3] The reason is that such an order does not ad- 
judicate upon the rights of parties on any point or 
points in controversy in the suit and is therefore not a 
decree, (Vol 19) 1982 All 466 (466) (DB) * (Vol 7) 192U 
Lah 8 (9) : 1 Lah 493 (DB) * (Vol 11) 1924 Mad 813 
(814). 

[4] An order bringing on record the legal represent- 
ative of a deceased appellant is not a judgment within 
the meaning of clause 15 of the Letters Patent. (Vol 
20) 1933 Mad 417 (417) : 56 Mad 689 (DB). 

[5] Where the order merely recognises an abatement 
which has already taken place it cannot be regarded as 
a decree. But where it is passed on an adjudication 
upon the rights of parties on applications other than 
under 0. 22 B. 9 it amounts to a decree and is appeal- 
able. (Vol 3) 1916 Lah 245 (247) : 1916 Pun Be No. 
128 (FB). 

[6] Casual mention in the order that right to sue did 
not survive does not make the order appealable. (Vol 
82) 1945 Lah 298 (804, 305) (FB). 

[7] An order directing an abatement is not appeal- 
able by a person who is not a party to the suit. (Vol 7) 
1920 Lah 8 (9) : 1 Lah 493 (DB). 

[See (Vol 13) 1926 Mad 586 (591) : 49 Mad 450 
(FB). (Question left open).] 

[8] An order rejecting an application that the suit 
might be declared to have abated is not appealable. 
(*95) 17 All 286 (288) (DB). 

^ [9] That an order or rejection of a petition for sub- 
stitution under this rule does not vgso facto cause the 
suit to abate. (Vol 8) 1921 Nag 23 (24) ; 17 Nag L E 45. 

[10] Decree dismissing the suit as having abated is 
appealable by a party thereto. (Vol 30) 1943 Mad 569 
(570) * (Vol 26) 1939 Nag 39 (40) • I L B (1940) Nag 
834 (DB) ^ 1*95) 18 Mad 496 (498) (DB). 

[11] An order dismissing an appeal or cross objec- 
tion as having abated is appealable as a decree. (Vol 26) 
1939 Nog 89 (40) : ILK (1940) Nag 324 (DB). 


[12] An application made for substitution on the 
automatic abatement of a suit, must be deemed to be 
made under B- 9, and an order on such application 
would be appealable under order 43. (Vol 11) 1924 Lah 
424 (424). 

ORDER 22, RULE 4— Synopsis. 

1. Scope and applicability of the rule. 

2. Rule applies to appeals. 

3. Suit against municipality. 

4. Suit against devasthanam. 

5. Where right to sue servivea against persons 

other than the surviving defendant or 
defendants. 

6. *‘On an application made in that behalf.** 

7. Limitation to implead legal representative. 

8. ’‘Shall cause the legal representative of the 

deceased defendant to be made a party.** 

9. Two or more legal representatives, 

30. Wrong person as legal representative. 

11. Joint Hindu family and legal representative. 

12. Legal representatives already on record in 

another capacity. 

13. Succession Act and legal representative. 

14 Pro forma defendant or respondent, 

16. What pleas may be taken by a legal represen- 
tative. 

16. Effect of decree against legal representative 

of deceased defendant. 

17. *’The suit shall abate as against the deceased 

defendant.” 

18. Decree against a dead person . 

19. Where a suit or appeal abates against decea- 

sed defendant or respondent only. 

20. When suit or appeal abates against all, as a 

whole. 

21. Inherent power to add legal representative 

after abatement. 

22. Appellate Court and abatement. 

23. Award of costs. 

24. Behearing of suit or appeal. 

25. Revision. 

26. Appeal. 
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Calcutta 

(1) At the end of sub-rule {'i) delete the period and add the words : “except as hereinafter provided.’* 

(2) Insert the following as sub-rule (4) : 

“(4) The Court, whenever it sees fit, may exempt the plaintiff fro n the necessity of substituting the 
legal representatives of any such defendant who has failed to tile a written stiteraent or has failed to appear and 
contest the suit at the hearing; and judgment may in such case be pronounced against the said defendant not- 
withstanding the death of such defendant and shall have the same force and effect as if it has been pronounced 
before death took place.” [2-4-1 ] 


Madras 


(1) Remove the period at the end of sub-rule (3) and add the following : “except as hereinafter provided.” 

(2) Insert the following as new sub-rule (4) : 

“(4) The Court, whenever it sees fit, may exempt the plaintiff from the necessity to substitute the lega I 
representative of any such defendant who has been declared ex parte or who has failed to file his written statememt 
or who, having filed it, has failed to appear and contest at the hearing; and the judgment may in such case be pro- 
nounced against the said defendant notwithstanding the death of such defendant and shall have the same force 
and effect as if it has been pronounced before death took place.** [P. Dis. No. 4 of 1927.] 


0. 22 R. 4 (ccmtd.) 

1. Scope and applicability of the rule. — [1] If a 
case falls within R. 2, this lule is excluded. (Vol 13) 
1926 Lah 607 (608) : 7 Lah 399 (DB) [(Vol 1-5)1926 
Lah 37, doubted,] 

[2] If a case falls within this rule, R. 10 will be 
excluded. (Vol 12) 1925 All 431 (432) : 47 All 741 (DB) 
t (Vol 14) 1927 All 272 (272) ; 49 All 310 (DB) " ( 92) 
16 Bom 27 (28) (DB), 

[3] The rule has been held to be inapplicable to an 
investigation into an application for permission to sue 
in forma pauperis. (*83) 7 Bom 373 (376) (DB). 

14] The rule applies to proceedings under S. 21-A if 
the Punjab Alienation of Land Act. (Vol 22) 1935 Lah 


443 (444), 

[5] A counter claim stands on the same footing as 
a cross suit and hence this rule applies to it. (Vol 27) 
1940 Bom 117 (118) : ILR (1940) Bom 10. 

[6] The rule will not apply if death of the defendant 
was before the institution of the suit. (’08) 31 Mad 86 
(88) (DB) (Vol 24) 1937 Lah 794 (795) (DB). 

[7] The rule will not apply where the death of the 
defendant was after decree m suit. (’06) 28 Mad 361 


(362) (DB). 

[8] Where the sole defendant died before the institu- 
tion of the suit, the suit will have to be dismissed as 
being against law. (Vol 1) 1914 Cal 895 (896) (DB) >1^ 
(Vol 6) 1919 Cal 257 (268)* (Vol 3) 1916 Mad 440 
(441) (DB) * (’28) 1928 Mad W N 240 (241) * (Vol 7) 
1920 Sind 82 (83) (DB). 

[9] Where the defendant who died before the insti- 
tution of the suit was one of two or more defendants 
the suit may be proceeded with after removing his 
name and passing where necessary an order under 0. 1, 
R. 10. (Vol 13) 1926 Lah 168 (163, 154) * (Vol 15) 
1928 Lah 359 (360) : 9 Lah 626 (DB). 

[10] If the right to sue does not survive at all the 
rule will not apply. (Vol 8) 1921 Lah 390 (391) (DB) * 
(Vol 22) 1935 All 106 (107) (DB) * (Vol 20) 1933 
Cal 61 (63; (DB). 

[11] The rule does not apply to oases where defend- 
ant dies after a preliminary decree is passed in the suit. 
(Vol 27) 1940 Bom 318 (321, 322) ; ILR (1940) Bom 
689 (DB). 

[12] If the right survives against the surviving defen- 
dants alone, B. 2, and not this rule, will apply. (Vol 
30) 1943 Cal 570 (572) : ILR (1943) 1 Cal 144 (161) 
(DB) * (’06) 4 Cal L Jour 668 (670, 671) (DB) ^ (Vol 

20) 1933 Nag 95 (99) : 29 Nag LB 12 * (Vol 21) 1934 
Pat 427 (428, 429) (DB). 

2. Rule applies to appeals.— [l] This rule applies 
to a case where a respondent dies, pending appeal. (*04) 
31 Cal 487 (494) : 31 Ind App 71 (PC). 


[2] The words “right to sue” in this rule should be 
taken to mean “right to appeal” in cases where a party 
dies after decree in the suit, but pending appeal. (Vol 

21) 1934 All 1029 (1030) (DB). 

[3] Where the appeal has been filed in a Court not 
having jurisdiction, there can be no abatement. (Vol 

22) 1935 All 92 (93) (DB). 

[4] The rule applies to the case of the death of a 

respondent whether he was a plaintiff or a defendant in 
the original suit. (1900) 22 All 430 (433) (’05) 28 

Mad 498 (499) (DB). 

[5] Whether abatement in an appeal is partial or 
total will have to be decided with reference to the 
nature of the decree appealed against. (Vol 17) 1930 
Lah 651 (658). 

[6] An appeal against the order of adjudication does 
not abate on the death of the insolvent (Vol 29) 1942 
Bom 159 (159) : ILR (3942) Bom 176 (DB) * ((Vol 16) 
1928 Lah 119: 9 Lah 306) and (Vol 19) 1982 Lah 121 : 
13 Lah 396, dissented from). 

[7] The provisions of sub-rule (4) framed by the I^h 
Court of Madras, are applicable to appeals also, (vol 
22) 1935 Mgd 286 (238) : 58 Mad 752 (DB). 

3. Suit against Municipality. — [1] Municipality 
superseded by government and special o^cer appointed 
— Decree in a suit against municipality rep^;esnn^ed by 
special officer— Daring appeal municipality restored 
— ^Meld that commissioners need not be btonght on 
record as representatives of the special officer. (Vol 
24) 1937 Pat 688 (688). 

[But aee (Vol 25) 1938 Lah 83 (84)]. 

4. Suit against devasthanam. — [1] Omission to 
bring on record another trustee on the original trustee 
representing in suit ceasing to be such does not cause 
abatement. (1937) 1937 Mad WN 465 (477) (DB). 

5. Where right to sue survives against persons 
other than the surviving defendantnr^deslendants. — 
[1] In the following eases it was held 4hat right to sue 
did not survive against surviving defendants alcnh. 

[a] Where pending appeal against a decree for joint 
possession one of the respondents dies. (il900) 22 All 
480 (433). 

[b] In a suit for accounts and dlssolutipn of pattner- 
ship if one of the partners dies. (1904) 81 Cal 487 
(494) : 31 Ind App 71 (PC). 

[c] Suit against sons as joint represenj:atlves of their 
father’s estate— Death of one pending apj^al— Bight 
h^d did not survive against others alone. (Vol 8) 1.921 
Lah 160 061) (DB). 

[2] The rule does not apply if the right to sue sur- 
vive against the surviving defendants alone. (Vol 31) 
X944 AU 240 (240) ; ILR (1944) All 344. 
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O. 22 R. 4 (contdj 

6, **On an application made in that behalf.”— [1] 
Any person interested can apply for the addition of the 
proper representative. (Vol 10) 1923 Mad 679 (682) 

[2] In the absence of a proper application by any- 
body else the plaintifi must apply to bring the legal re- 
presentatives on reeocd. (Vol 19) 1932 Nag 144 (146) : 
28 Nag IjR 69. 

[3] Where an application has been made the 
failure to file therein an exhaustive list of legal 
representatives will not cause abatement. (Vol 32) 
1945 Oudh 196 (197) ; 20 Luck 305 (DB). 

[4] The mere fact that a legal representative has 
been impleaded in another independent proceeding will 
not obviate the necessity for an application under this 
rule. (Vol 14) 1927 Mad 707 (708). 

[See however (Vol 12) 1925 Mad 777 (777) 

^ (Vol 6) 1919 Mad 1026 (1027) (DB)], 

7. Limitation to implead legal representative. 

[1] S. 5 of the Limitation Act does not apply to an 
application under this rule. (Vol 1) 1914 All 94 (95) : 
36 All 235 IDB) ^ (Vol 9) 1922 Lah 131 (131) (DB); 

[But see (Vol 26) 1939 All 717 (718) : ILE (1939) 
All (492)]. 

[2] An abatement can be set aside for sufficient 
cause under E. 9 (Vol 16) 1929 Lah 129 (130) : 
10 Lah 816 (DB). 

[3] For period of Limitation for presenting an 
application under this rule see Arts. 177, 181 and AIB 
Commentaries on the Limitation Act, 2nd (1942) 
Edition. 

8. “Shall cause the legal representative of 
the deceased defendant to be made a party.'* 
—*[1] Before proceeding further with a suit where the 
defendant has died, the Court must bring on record 
the legal representative and till then no orders except- 
ing formal or processual can be passed. (Vol 18) 
1931 Lah 73 {74)*(Vol 16) 1929 Pat 101 (101) ^ (’02) 
12 Mad L Jour 188 (189) (DB). 

[2] If the suit is disposed of without^ impleading 
the leal representatives re-trial will be ordered. (Vol 11) 
1924 Lah 33 (34) (DB) * (Vol 3) 1916 Mad 574 (575) : 
39 Mad 386 (DB). 

[3] The Court itself must correct the records in 
terms of its order substituting the names of the represen- 
tatives and the p'aiutiff or respondent is not obliged 
to see that is so done. (Vol 24) 1937 Bom 401 (406) : 
ILE (1937) Bom 602 (DB). 

[4] Where some person who is not an heir ex 
conoessis is substituted as necessary for the determina- 
tion of the suit, the plaint should be amended by 
making the necessary allegations on which the liability 
of the added person is based. (Vol 20) 1933 Cal 314 
(315) (DB), 

9. Two or more legal representatives.— [1] 

The following are the different views on the question 
whether impleading only one of several legal repre- 
sentatives will save the suit from abatement : 

[a] Impleading only one of several representatives is 
enough to save suit from abatement. (Vol 29; 1942 All 
324 (326) : ILE (1942) All 448 (DB) *(Vol 15) 1922 
All 582 (533) : 50 All 857 (DB) ^ (Vol 11) 1924 
Bom 420 (421) (DB) * (Vol 22) 1935 Bom 287 (290) 
^(’02) 26 Mad 230 (234) (DB) ^ (Vol 15) 1928 Mad 
1199 (1199, 1200) ^ (Vol 12) 1925 Pat 551 (551, 552) : 
4 Pat 320 (DB) * (Vol 13) 1926 Pat 276 (276) (DB) 

* (’13) 1913 Pun L E No. 51 Page 194 (197; (DB) 

* (Vol 25) 1938 Pesh 4 (5) (DB). 

* [b] Bona fide application to bring in aU who can be 

ascertained by the exercise of due care and caution 


will save abatoinent. (Vol 14) 1927 Lah 6 (7 8) • 7 
Lah 438 (DB) » (Vol 22) 1935 Lab 712 (7l3) (DB) 
^ (Vol 23) 1936 Mad 336 (337) : 59 Mad 660 (DB). 

[e] The person brought ou record if as a matter of 
fact represents the estate and is so brought on without 
objection at the time, there will be no abatement. 
(Vol 10) 1923 Bang 114 (116) : 4 Upp Bur Eul ISO. 

[d] There will be no abatement only- against the 
person impleaded. (Vol 10) 1923 Nag 101 (102) : 18 
Nag LE 21 ^ (Vol 32) 1945 Nag 271 (272) : ILE 
(1945) Nag 691. 

[e] Unless all are brought on record the suit will 
abate (Vol 12) 1925 Sind 2 (3, 4) (DB) (Vol 13) 1926 
Sind 20 (21) (DB). 

[2] Defendants not taking the objection that all 
representatives are not impleaded at the proper stage 
wUl be estopped from raising it in subsequent proceed- 
ings. (Vol 17) 1930 Sind 147 (148) (DB) ^ (Vol 20) 
1933 Ca) 325 (328) : 60 Cal 87 (DB). 

^ [3] If some of the legal representatives are specially 
dispensed with, and the suit cannot proceed in their 
absence, the whole suit will abate. (Vol 4) 1917 Cal 98 
(98) (DB). 

. [4] Failure to bring on record the legal represen- 
tatives who died subsequent to his impleading does 
not vitiate the proceedings. (Vol 23) 1936 Mad 336 
(338) : 59 Mad 660 (DB)< (In this case there was the 
additional factor that the plaintiff did not know about 
the death of one of the legal representatives.) 

[5] Suit brought hona fide without fraud or collusion 
omitting to implead some who should or might have 
been joined — Decree will be binding on all, on the 
ground that the estate has been sufficiently represen- 
tive. (Vol 29) 1942 Oudh 216 (217) : 17 Luck 720. 

[See however (Vol 26) 1939 Lah 277 (279).] 

10. Wrong person as legal representative. 
— [1] A decree obtained against a wrong representa- 
tive will ordinarily be not binding on the true represen- 
tative or on the estate of the deceased defendant. 
(Vol 28) 1941 Pat 299 (300) ^ (Vol 7) 1920 All 323 
(328) : 42 All 497 (504) (DB) * (Vol 11) 1924 

All 717 (718) * (’13) 15 Bom LB 41 (44) (DB) *(Vol 3) 
1916 Mad 726 (727) (DB). 

[2] Decree obtained against a wrong represenstative 
wiJl bind — 

i] where the plaintiff acted hona fide ; 
li] when the decree obtained is free from fraud or 
collusion; 

[iii] where the person wrongly impleaded was so 
impleaded in a representative capacity and the decree 
was passed against him as represfnting the estate of 
the deceased ; 

[iv] where the plaintiff wts not aware of any fact 
which displaced the apparent title of the person ; and 

[v] where the real legal representatn o had not 
intervened during the pendency of the suit. (Vol 16) 
1929 Mad 482 (485) ^ (Vol 20) 1933 Nag 78 (74) : 29 
Nag LE 89. 

[See however (Vol 20) 1933 Mad 43 (48) (DB)]. 

[3] A decree obtained after impleading a person 
having a prima facie claim to be considered will bind 
the estate. (*91) 14 Mad 454 (457) (DB) ^ (Vol 12) 
1925 Oudh 330 (3.84) : 28 Oudh Cas 177 (DB). 

[4] A decree obtained after impleading a person, 
who but for some other facts of which the plaintiff is 
not awa e, would be such legal representative, will "Be 
binding on the estate. (Vol 28) 1941 Lah 49 (61) 
^ (Vol 15) 1928 Mad 243 (244, 245) ^ (Vol 17) 1930 
Mad 930 (936) : 54 Mad 212 (DB) * (Vol 20) 1933 
Lah 3S9 (381) ; 14 Lah 696 (DB). 

[5] The true representatives must not have inter- 
vened or applied to be made parties pending the suit , 
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and the plaintiff must not, during such pendency, haTe 
been otherwise made aware that the other person 
impleaded is not the true representative ^or giving 
the decree to be binding upon the esta e. (Yol 18) 
1931 Cal 782 (784, 785) (DB). 

[6] Application to substitute a wrong person as the 
heir of the deceased cannot save the suit from abate- 
ment where the plaintiff by enquiry could have known 
the true representative. (Vol 24) 1937 Pat 612 (613) 
(DB). 

[7] Court can substitute the name of the true Pgal 
representative on record on it being apprised of his 
existence. (’83) 12 Cal L Bep 45 (46) (DB) (Vol 2) 
1915 Lah 144 (144) (DB). 

11. Joint Hindu family and legal representacive. 
— [1] Before the other members of the joint family of a 
deceased defendant can be impleaded as legal represen- 
tatives, it must be shown prwia facie that the deceased 
had an estate which survived to the other members. 
(Vol 17) 1930 Mad 575 (576) 

[2] Defendant in suit dying during pendency of suit 

leaving father, brothers, widow and daughter — His 
father brought on record in his and not his 

widow — Bepresentation is defective. (Vol 26) 1939 All 
626 (636) (DB). 

[3] Hindu joint family of father and sons — Sons and 
not the widow are the legal representatives— Widow 
does not become representative under Hindu Women’s 
Bights to Property Act. (Vol 32) 1945 Oudh 196 (197) : 
20 Luck 305 (DB). 

12. Legal representatives already on record in 
another capacity. — [1] Where the legal representatives 
of a deceased defendant are already on record though in 
another capacity, abate by reason of the absence of an 
application under this rule. (Vol 13) 1926 Lah 607 
(608) : 7 Lah 399 (DB) (Dissenting from (Vol 13) 1926 
Lah 37) ^ (Vol 16) 1929 Mad 152 (152) : 51 Mad 347 
^ (Vol 31) 1944 Oudh 139 (143) : 19 Luck 515 (DB) * 
(Vol 7) 1920 Sind 82 (83) (DB)^(Vol 16) 1929 Sind 225 
(226) : 24 Sind LB 167 (DB) * (Vol 19) 1932 Lah 
426 (427) : 14 Lah 78 (DB) ^ (Vol 23) 1936 Pat 548 
(550) ; 15 Pat 326 (DB) [(Vol 15) 1928 Pat 250 : 
7 Pat 285 distinguished.] * (Vol 26) 1939 Oudh 155 
(155) : 14 Luck 453 (DB). 

[But see (Vol 25) 1938 Bom 6 (8) : ILB fl938) Bom 
61. (Note — This case has been declared to bo not good 
law in the later decision ot the same Court in (Vol 27) 
1940 Pom 259 : ILB (I94u) Boin 487, a case relating 
to the death of a plaintiff.)] 

[2J It is enough if the plaintiff, at tome time or 
other during the hearing of the suit, states the fact and 
gets it noted on the record. (Vol 16) 1 929 Mad 1 52 
(152) ; 51 Mad 347 (DB) ^ (Vol 17) 1980 Mad 579 (581) 
(DB) * (Vol 25) 1939 Oudh 259 (259). 

[3] Where, however, only some of the legal repre- 
sentatives are on the record but not all, an application is 
necessary under this rule and that in its absence the 
suit will abate, (Vol 12) 1926 Pat 123 (124) : 3 Pat 
853 ^ (Vol 15) 1928 Pat 250 (252, 253) : 7 Pat 285 
(DB) (Vol 20) 1933 Lah 356 (359) ; 14 Lah 543 
(DB). 

[See however (Vol 17) 1930 Mad 69 (71, 72) (DB). 

[4] A substitution of legal repre* entatives in the 
suit will not be sufficient for the purpose of the counter 
m which there must be an independent amendment of 
the record by substituting the legal representatives. 
(Vol 27) 1940 Bom 117 (118) : ILB (1940) Bom 10. 

13. Succession Act and legal representative. — 

[1] Whore the deceased is governed by the Succession 
Act} his legal representatives are ,his executors or 


administrators and not his heirs. {’94)18 Bom 33 7 
(340, 342) (DB) (Inferred.) 

[2] Even though no representation is taken but for 
the estate, the plaintiff cannot, add defendant’s heirs 
as legal representatives. (Vol 12) 1935 Bang 186 (187): 
3 Bang 46. 

[3] The plaintiff can only move the Court to ha\ e 
an administrator appointed. (Vol 29) 1942 Cal 571 
(575) : ILB (1942) 2 Cal 363 (DB) ^ (’94) 18 Bom 337 
(342) (DB)^ (Vol 12) 1925 Bang 186 (187) : 3 Bang 46. 

[4] A suit or appeal filed against the executor will 
abate if upon his death, an application for bringing on 
record the residuary legatee is not made within the 
period of limitation. (’35) 62 Cal 993 (1006) (DB). 

14. Pro forma defendant or respondent. — [1] The 
rule does not apply in the case of death of a defendant 
or respondent who had no interest in the litigation, 
(Vol 20) 1933 Lah 406 (407) * (Vol 13) 1926 Cal 612 
(513) (DB) * (Vol 1) 1914 Mad 708 (709) : 38 Mad 
1064 (DB)^ (Vol 13) 1926 Lah 189 (189)* (Vol 25) 
1938 Lah 541 (543) (DB). 

[2] Failure to implead the legal representatives of]a 
deceased forma defendant or respondent will not 
cause abatement of suit or appeal. (’01) 23 All 22 (24) 
(DB) * (Vol 10) 1923 All 211 (213) : 45 All 286 (DB) 
(Note — This case is overruled in (Vol 16) 1928 All 345 : 
50 All 792 (FB) on another point) * (Vol 11) 1924 Cal 
998(1001)* (Vol 10) 1923 Lah 350 (351) (DB) * (Vol 
14) 1927 Lah 779 (779) (DB). 

[3] The death of a person who was not a proper or 
necessary party to the suit or appeal will not cause 
abatement. (Vol 20) 1933 Lah 406 (407) * (Vol 17) 
1930 Lah 477 (478) (DB) * (Vol 20) 1933 All 291 
(291). 

15. What pleas may be taken by a legal re- 
presentative.— [1] A legal representative cannot set 
up a new or individual right. (Vol 14) 1927 Nag 162 
(163) * (Vol 22) 1935 Mad 52 (54). 

[2] A legal representative cannot set up a plea open 
to him personally. (Vol 27) 1940 All 99 (100) : ILB 
(1940) All 153 (FB) [{Vol 17) 1930 All 48 held wrongly 
decided on facts] * (Vol 12) 1926 Mad 59 (69) (DB). 

[5] A legal representative can take up any plea 
which may be appropriate to his character as legal re- 
presentative. (Vol 17) 1930 All 348 (349) (DB) * (Vol 
30) 1943 Pat 433 (441) (DB) * (Vol 31) 1944 Lah 473 
(477). 

[4] Tho legal representative can rely on any one of 
the alternative defences of the deceased. (Vol 29) 1942 
Cal 180 (201) (DB) (’13) 15 Bom LK 209 (214) (DB). 

[5] Even where the alternative defence was not 
sptcifically raised by the'deceased defendant, his legal 
representative can rely on it. (Vol 3) 1916 Mad 1139 
(U39) (DB). 

[6] A new and inconsistent plea cannot be set up. 
(Vol 8) 1921 Cal 343 (344) (DB). 

[7] A plea contrary to the one taken up by the 
deceased cannot be set up by the legal representative. 
(Vol 11) 1924 Mad 245 (246) (DB) * (Vol 30) 1943 Cal 
613 (624) : ILB (1944) 1 Cal 139 (DB). (A new and in- 
consistent plea with the one stated by the deceased in 
the plaint cannot be raised by the legal representative 
in Appeal.) 

16. Effect of decree against legal representative 
of deceased defendant — [l] Person against whom 
decree was obtained, a limited owner— Question whether 
decree binds reversioners depends upon whethsr tho 
suit affects the whole inheritance or only a -personal 
cause of action of the limited owner. (’81)7 Cjpl 367 
(866) (DB). 

[2] Where the cause of action is personal tp tha 
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limited owner the decree is not binding; on the rever- 
sioners. (’09) 26 Cal 285 (299. 300) (DB). 

[3] Wheri the decree has been fairly and properly 
obtained against the representative in his representative 
capacity it is binding on the reversioners. (’98) 20 All 
341 (843, 344) (DB) ^ (‘96) 23 Cal 636 (638) (DB) 

(’09) 9 Cal L Jour 346 (353) (DB). 

[4] Decree obtained against wrong legal representa- 
tive will not bind the true representative, even though 
the plaintiff acted under a hona fiie mistake and was 
not aware of his existence: (Vol 14) 1927 Bom 63 (66, 
67) : 50 Bom 802 (DB). 

[5] Where the legal representative stands by and 
allows a stranger to enter into possession of the pro- 
perty, a decrte obtained hona ftSe against tbC latter 
will be binding on the former. (’78) 6 Cal L Kep 157 
(158) (DB). 

[6] Decree pissed holding a person as the pioper 
legal representative will bind the estate though subse- 
quently he IS found to be the proper representative if 
the Court has decided tJiat a person is (he proper legal 
representative and passes a decree against him it is bind- 
ing on the estate even though it may subsequently 
turn ou( that he is not the proper legal representa- 
tive. (’01) 25 Bom 337 (347) : 27 Ind App 216 (PC). 

17. '^The suit shall abate as against the deceased 
defendant.” — [1] Suit abates on failure to apply to 
implead representative of a sole defendant. (Vol 9) 
1922 Gal 408 (409) : 49 Cal 524 (Vol 11)1924 Lab 316 
(317, 318) (Vol 23) 1936 Pat 110 (110) (DB) ( (Vol 21) 
1934 All 1027 (DB) Fallowed.) 

[2] Failure to implead the representative of one of 
several defendants—Suit in the first instance abates 
only as against him. (Vol 28) 1941 Oudb 495 (496) ^ 
(Vol 27) 1940 PC 215 (218) : ILB (1940) Kar PC 410 : 
ILE (1941) Bom 8 : 67 Ind App 406 (PC). 

[3] A partial abatement may under certain circums- 
tances result in the whole suit or appeal failing. (’02) 
26 Bom 203 (206) (DB). 

[4] The abatement takes place automatically and no 
separate order therefor is necessary. (Vol 13) 1926 All 
217 (220) : 48 All 334 (FB) ( (Vol 9) 1922 All 209 : 44 
All 459 overruled). (Vol 13) 1926 Lah 234 (235) : 
7 Lah 73(DB)* (Vol 24) 1937 Bom 401 (406):ILB (1937) 
Bom 602 (DB) ^ (Vol 24) 1937 Nag 88 (89) 1 (Vol 21) 
1934 Lah 442 (443) : 15 Lah 879 (DB). 

[5] Where a suit abates it is “dead or at an end 
(Vol 15) 1928^ Cal 234 (235) (DB). 

[6] A decree passed in an abated suit is a nullity so 
far ae the legal representative is concerned. (Vol 8) 
1921 Lffih 219^(219, 226) (DB) ^ (Vol 13) 1926 Cal 
1053 (1054) (DB) + (Vol 12) 1925 Lah 37 (38) (DB). 

18. Decree against a dead person.— *[1] A decree 
passed against a dead person without impleading his 
legal representatives is a nullity. (’32) 33 Pun LB 735 
(736) (DB) (Vol 5) 1918 All 226 (227) : 40 All 423 
(DB) / (Vol Id) 1923 All 211 (213) : 45 All 286 (DB) « 
(’05?) 26 Bom S17 (319) (DB) ’K (’00) 11 Bom L B 1070 
(1073) (DB) (’ll) U Ind Gas 782 (782) (Low Bur) ^ 
(Vol 4) 1917 Low Bur 132 (133) ^ (’13) 17 Cal L Jour 
634 (636) (DB) (Vol 3) me Mad 656 (656) ; 38 Mad 
682 ^ (Vol 11) 1924 Mad 713 (718, 714) (DB) ^ (Vol 7) 
1920 Ottdh 57 (58) * (’12) 5 Smd LB 260 (263) ^ (Vol 
12) 1925 Lah 494 (494) : 6 Lah 313 (DB) ^ (Vol 25) 
1938 Madflld (117)^ (Vol 27) 1940 Pat 243 (244) (DB) 
^ (V# 16) 1929 Cal 527 (527) (DB). 

[See^howtiver (Vol 10) 1923 Cal 676 (677) (DB)]. 
[But sea (Vol 15) 1928 Lah 784 (786) (DB)]. 

^hjcGtiou that the decree is a nullity as ceue 
a ddad perBo'h dannot be raised by a 


peison who was heard and against whom a decree 
was passed on merits. (Vol 17) 1930 Mad 719 (720) 
(DB) ★ (Vol 12) 1925 Pat 434 (434) : 4 Pat 187 (DB). 

[3] Suit against several defendants one of whom is 
dead — Plaint is not invalid — Court can implead the 
representatives under 0. 1, E. 10. (Vol 21) 1934 All 25 
(26, 27) (DB) ^ (Vol 24) 1937 Lah 794 (795) (DB). 

[4] Some of several defendants dead when decree 
was passed— Others may object to the execution on the 
ground that the decree is a nullity. (Vol 11) 1924 Pat 
339 (340) (DB). (32 All 301 followed.) 

[5] A final decree passed against A as the legal 
representative of B could not be treated as a nullity by 
the executing Court merely because B had died before 
the preliminary decree itself and his legal representative 
had been impleaded at the time of the preliminary 
decree. (Vol 10) 1923 All 141 (144) ; 45 All 198 (DB). 


19. Where suit or appeal abates against deceased 
defendant or respondent only. — [ij An abatement 
under thib rule will m the first instance be only so far 
as tbe deceased defendant or respondent is concerned. 
(’12) 1912 Pun LB No. 231 page 731 (732) (DB) f (’14) 
1 Oudb L Jour 581] (Vol 7) 1920 Cal 264 (266) (DB). 


[2] If, on account of partial abatement, it becomes, 
impossible to proceed with the suit or appeal, the entire 
suit or appeal will fail. (Vol 30) 19*3 Cal 570 (571) : 
ILB (1943) 1 Cal 144 (DB) ' (Vol 25) 1988 Nag 42 (43): 
ILK (1938) Nag 370 (DB)’t (Vol 22) 1935 Pat 241 
(242) (Vol 23) 1936 Sind 169 (171) : 30 Sm«LK 242. 
[(Vol 12) 1925 Sind 2 followed.] 

[3] If the suit or appeal can proceed to a final ad- 
judication is the absence of the legal representative the 
partial abatement will not affect the rest of the suit or 
appeal. (Vol 30) 1943 Cal 570 (571) : ILB (1943) 1 Cal 
144 (DB)* (Vol 28) 1941 Pesh 41 (42) (l.B) * (Vol 27) 
1940 PC 215 (218) : ILB (1940) Kar PC 410 : 67 Ind 
App 406 : ILB (1941) Bom 8 (PC) * (Vol 27) 1940 Pat 
243 (244). 


[4] A final adjudication is possible in cases where 
the interest of the deceased defendant or respondent 
can be separated from those of the others and a decree 
can be given against the latter without affecting the 
rights of the legal representatives of the former. (Vol 
30) 1943 Cal 570 (571) : ILB (1943) 1 Cal 144 (DB) 
^ (Vol 30) 1943 Oudb 11 (13, 14) (DB) * (Vol 29) 1942 
Oudh 155 (158, 159) : 17 Luck 327 * (Vol 15) 1928 All 
172 (175, 176, 177) : 50 All 659 (FB) * (Vol 12) 1925 
Nag 299 (301) ; 21 Nag LB 38 * (Vol 23) 1986 Nag 
292 (293) : ILB (1937) Nag 423 * (Vol 25) 1938 Lab 
35 (k) ; ILB (1937) Lab 746 (DB) * (Vol 22) 1935 
Bom 287 (290) * (Vol 22) 1935 Lah 853 (854) . 16 Lah 
747 (DB). 

[6] In the following cases abatement as regards tbef 
nnf. in affcut the rest of the suit ot^ 


appeal : ^ . 

[a] Where the suit is for the leeovery of a specific 
sum of money from the deceased defendant and for A! 
specific Slim Irom each of the other defendant. (Vat 
28) 1941 Pesh 41 (42) (DB) + (Vol 11) 1924 Rang 
(128) : 1 Rang 618 (DB)*(Vol 18) 1931 Pat 164 (168^ 
10 Pat 341 (DB). 

[b] Where the suit relates to distinct plots of land' in 
the hands of the several defendants including the 
deceased defendant. (Vol 13) 1926 Cal 193 (203) (DB) 

(Vol 13) 1926 Cal 252 (254) (DB) * (Vol 13) 1923 
Lah 264 (266) : 7 Lah 376 (DB). 

[o] Where the suit relates to specified shares. (Vol 18) 
1926 All 128 (129) : 48 All 81 (DB) * (Vol 18) 1931 
Lah 486 (487) : 12 Lah 318 (DB) * (Voi 23) 1996 Pat 
548 (550) : 15 Pat 326 (DB)*(Vol 25) 1938 Lah 85 (38) 
ILB (1938) Lah 746 (d£). 
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[a] Where the suit relates to shares which 
are ascertained or ascertainable. (Yol 15) 1923 Iiah 
572 (575, 676) ; 10 Lah 7 (FB). 

[e] Where the liability sought to be enforced against 
the defendants is joint and seTcral. (’06) 33 Oal 580 
(582) (DB). 

[f] Suit against co-promisors. (Yol 9) 1922 Lah 
182 (183) (DB) * (Yol 12) 1925 Pat 434 (434, 435) : 4 
Pat 187 (DB). 

[g] Suit against principal and surety. (’03) 25 All 
206 (208) (DB). 

[h] Suit against joint wrong-doers or tort-feasors 
(Yol 11) 1924 Lah 348 (349) : 5 Lah 5i*- (Yol 21) 
1934 Lah 941 (942) * (Yol 8) 1921 Pat 350 (350, 351) 
(DB) * (Yol 15) 1928 AU 555 (555). 

[i] Suit for ejectment against co-trespassers, (’ll) 21 
Mad L Jour 674 (576) (DB) (Yol 21) 1934 AU 716 
(717) (DB). 

[j] Smt for rent against fixed rale tenants. (’12) 
34 All 604 (606) (DB). 

[k] Suit against joint-holders of a holding. (Yol 

12) 1925 Pat 480 (481) : 4 Pat 53 (DB) (Yol 13) 
1926 Pat 604 (505) : 5 Pat 238 (DB) (’26) 94 Ind 
Gas 30 (31) (Oal) (DB). 

[l] Suit by annuitants under walk for removal muta- 
walli — One annuitants during second appeal by muta- 
walli — ^Failure to implead his representative does not 
cause abatement of whole appeal. (Yol 32) 1945 Oal 
328 (329) (DB). 

[6] Test to determine whether there is partial or 
total abatement is to see whether separate suii& are 
maintainable against each of the several defendants. 
(Yol 11) 1924 Nag 123 (123) * (Yol 20) 1983 Sind 
384 (385) (DB) * (Yol 14) 1927 Lah 851 (852). 


20 When suit ox appeal abates against all, 
as a whole — [1] Where the absence of the l^fal re- 
pr«entatives from the record renders it impossible to 
proceed with the suit or appeal as against the rest, 
the salt or appeal wiU fail m toto. (Yol 27) 1940 
Oudh 865 (867) s 15 Luck 748 (DB) * (Yol 18) 1931 
Nag 184 (186) : 27 Nag LB 290 * (Yol 13) 1926 Cal 
893 (894, 895) : 53 Oal 752 (DB) (’04) 31 Cal 487 
(494) : 31 Ind App 71 (PC). 

[2] Impossibility to proceed with the suit may arise 
for the folbwmg reasons : 

[a] Slut or appeal becoming imperfectly constituted 
for want of essential or neoeesary parties (Yol 30) 1943 
Oal 670 (571) ; ILB (1943) 1 Cal 14‘4 (DB) + (Yol 28) 
1941 Oudh 219 (223) . IB Luek 515 (FB) * (Yol 16) 
1928 Lah 672 (676, 676, 682) : 10 Lah 7 (FB) * (Yol 

13) 1926 All 234 (286) : 48 Ail 261 (DB) * (Yol 17) 
1980 All 782 (764, 767) (DB) *(Vol 7) 1920 Oal 264, 
267) (Dl^ * (’12) 1912 Mad WN 825 (825) (DB) * 
(Yol 19) 1932 Mad 212 (213) * (Yol 18) 1931 Pat 17 
(18) : 9 Fat 693 (DB) * (Yol 19) 1928 Bang 258 (259, 
260) : 1 Bang 189 * (Yol 22) 1935 Pat 241 (242) (DB). 

[b] The possibility of having two inoonsistent or 
contradictory decrees in the same suit. (Yol 31) 1944 
Pat 38 (39) 22 Pat 289 (DB)*(Yol 30) 1943 Nag 13 (16): 
ILB (1943) Nag 17 (DB) * (Yol 30) 1943 Cal 670 
(571) : ILB (1943) 1 Cal 144 (DB) * (Yol 28) 1941 
Oudh 219 (222) : 16 Lu^ 616 (FB) * (Yol 31) 1944 
Mad 139 (143) : ILB (1943) Mad 595 (DB). (But it is 
not the only test.) ♦ (Yal 13) 19B6 All 128 (120, 130); 
48 All 81 (DB) * (Yol 7) I960 Gal 264 (267) (DB) * 
(Yol 19) 1932 Lah 281 (288) : 18 Lah 70 (DB) * (Vol 
19) 1&32 Lah 624 (626) ; 14 Lah 264 (DB) * (Vol 
18) 1931 Nag 184 (186) : 27 Nsig LB 220 * (Tel 28) 
1989 AU 898 (698) : ILB (1939) AU 921 (DB) * 
(Yol 24) 1937 Pat 612 (614) (DB). 


[o] Effective execntion of decree that may be given 
becoming impossible by reason of the outstanding right 
of the legal representative of the, deceased. (Vol 30) 
1943 Oal 570 (571) : ILB (1943) 1 Cal 144 (DB) * (Vol 
16) 1929 PC 58 (60) : 66 Ind App 80 : 61 AU 267 (PC). 

[3] The non-impleading of the legal representatives 
of a deceased defendant will result in total failure of 
the suit or appeal in the following oases ; 

[a] Where the interest of the defendants in the suit 
are joint and indivisible. (Yol 28) 1941 Oudh 219 (222, 
223) ; 16 Luck 515 (FB) * (’30) 28 AU L Jour 999 
(1002) (DB) (Yol 10) 1923 Cal 289 (290) (DB) * (Vol 

14) 1927 Lah 87 (88) * (Vol 21) 1934 Lah 429 (430) 
(DB) * (Vol 22) 1935 Pat 430 (430) * (Vol 81) 1944 Pat 
38 (40) : 22 Pat 289 (DB). 

[b] Suit relating to the interests in a pre-emption 
suit. (Vol 13) 1926 All 152 (162, 153) (DB)'-* (’10> 32 
All 301 (805) (DB) * (Vol 32) 1945 Lah 184 (185, 186) 
(FB) ((Vol 17) 1930 Lah 33 overruled) 

[o] Where a decree appealed from is joint and indi- 
visible. (Vol 31) 1944 Pat 38 (40) : 22 Pat 289 (DB) 
(Vol 83) 1946 Pat 132 (133) (DB) * (Vol 20) 1983 Lah 
356 (359) ; 14 Lah 543 (DB) * (Vol 'll) 1934 Pesh 14 
(16) * (Vol 14) 1927 All 381 (382) * (’32) 1932 All L 
Jour 219 (220) (DB) * (Vol 7) 1920 Oal 782 (783) (DB) 
k (Vol lO) 1923 Cal 294 (294) (DB) * (Vol 12) 1925 
Lah 494 (494) ; 6 Lah 313 (DB) » (Vol 4) 1917 Had 
398 (399) (DB) t (Vol 19) 1932 Mad 212 (213) * (Vol 16) 

1929 Nag 358 (360) * (Yd 23) 1986 Oudh 209 (211) * 
(Vol 26) 1939 Oudh 241 (243) (DB). 

[4] A decree is not joint and indivisible merely be- 
cause it is on one sheet of paper. (Yol 17) 1930 Lah 
651 (653). 

[5] The interest awarded in the decree must in sub- 
stance be joint and iudivfafible. (Yol 13) 1926 All 234 
(235) : 48 AU 251 (DB) * (Vol 14) 1927 Lah 851 
(852) * (Vol 19) 1932 Gal 134 (135) : 58 Cal 1341. 

[6] In a suit the nature of the abatement wiU 
depend npou the relief involved. (Yol 30) 1943 Oal 
570 (671) : ILB (1943) 1 Oal 144 (DB) ♦ (Yol 17) 

1930 Lah 651 (653) * (Yol 10) 1923 Cal 289 (2S9) 
(DB) (Vol 17) 1930 AU 762 (764, 767) (DB). 

[7] If the plaintiff sets up a joint and indivisiblw 
right and the defendants set up a separate or separable 
right, the point should be decided before demding the 
nature of the abatement. (Vol 10) 1923 Oal 289 (290) 
(DB), 

[8J Nature of abatement in an appeeU depmudaupen 
the nature of the reUef awarded by the decxM appedbd 
against. (Vol 30) 1943 Oal 570 (671) : ILB (1948) 
1 Cal 144 (DB) * (Yd 17) 1930 Lah. 651 (psa) * 
(Yol 20) 1933 Lah 356 (359) : 14 Lab fi43 (KB). 

[9] if the decree awwrdad joint posaesaiOP the ghiitfr- 
meat wUl aSeot the whole appeal even thppj^ the 
plamtifE had asked, for sepamle posaaseuq. ig tto 
^aint. (Yol 10) 1923 Cal 294 (294) (1^ * W 22) 
1934 Pesh 14 (15). 

flO] Plaintiff entitled to beth joint and seeersi 
relief asking for joint relief only — One of the defen- 
dants-respondents dying pending appeal gainst dis- 
missal — Failnre to bring his repxesentaffves oanses 
abatement. (’26) 92 Ind 35 (36) (Lah) * (’21) 62 
Ind Cas 714 (716) (DB) (Cal) * (’26) 94 Ind Oas 253 
(263) (Cal) (DB). 

21. Inherent power to add legd represeatnthse 
after abatemeou^l] Even after a suit or appeal 
has abated; timOmp4>]ia& inherent power to add' the 
legal represesitn^todiH proper eases. (*11) 35 Bear 998 
(395) (DB). ■ : - 

[2] The proper proo^sre for adding tlte reparesen- 
tatives would beto dedare the suit, or app^ aa-sbaWI 
■ and fihtoi to scd ld»-atatemM9issidbfte wdS# rtasM I 
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Delermination of question 5. Where a question arises as to whether any person is or is not 
as to legal representative. the legal representative of a deceased plaintiff or a deceased defendant 
suet question shall be determined by the Court. 

[1882-S. 367 ; 1877-8. 367 ; 1859-S. 103 See S. 52.] 

PROVINCIAL AMENDMENT 

Madras 

Add the following as a proviso ; 

‘‘Provided that an appellate Court before determining it, may direct any lower Court to take evidence 
here on and to return the evidence so taken together with its finding and reasons and may take such finding 
and reasons into consideration in determining the question.*’ [Dis. No. 3S7 of 1919.] 


O. 22 R. 4 (conid,) 

and add the legal representatives. (Vol 9) 1922 Bom 
449 (449) : 47 Bom 92 (DB). 

[3] Unless very strong grounds are made for the 
addition of the representatives after the abatement has 
taken place the Court wUl not do so. (’05) 28 Mad 
359 (360) (DB). 

22. Appellate Court and abatement —[1] The 
Court in which the suit or appeal was pending when 
the death took place can only appoint the legal 
representatives. iVol 16) 1929 All 319 (320) (DB) 
^ (Vol 6) 1919 Cal 242 (242) (DB). 

[2] Where a decision on the merits in spito of an 
abatement is given the Appellate or Second Appellate 
Court, may set aside the decision and declare the 
abatement. (Vol 16) 1929 Lah 266 (206). 

[3] The Court may remand the matter for disposal 
according to law where a decision is given in spite of 
the fact that abatement has taken place. (*12) 1912 
Mad W N 825 (826) (DB) * (Vol 12) 1925 Bom 290 
(291) (DB). 

23. Award of costs. — [1] Legal representatives 
cinnot ask for costa where a suit is declared to have 
abated for failure to implead the representatives. (1912) 
22 Mad L Jour 439 (440). 

24. Re-hearing of suit or appeal. — [1] An 

application to implead the legal representatives and 
to reopen and rehear the suit or appeal can be enter- 
tained where decree is passed against a deceased defen- 
dant. (Vol 14) 1927 Oudh 221 (221) : 2 Luck 592 
(DB), 

25. Revision — [1] Deceased jilaintifi’s represen- 
tatives held not necessary parties in application for 
setting aside ex parte decree — No revision lies (Vol 13) 
1926 Pat 29 (30) (DB) ^ (Vol 22) 1935 Pat 121 (121) 
(DB). 

26; Appoal— [l] Order of abatement falling 
strictly within the rule is not appealable, the only 
remedy being provided under 0. 9. But where the 
propriety of the dismissal of the suit on the ground of 
abatement itself is questioned an appeal will lie. (Vol 4) 
1917 Mad 286 (286) (DB) * (Vol 22) 1935 Pat 121 
(121) (DB) (No revision lies.) ^ (Vol 18) 1931 Pat 353 
(353) : 10 Pat 471 (DB). 

rSee however (Vol 27) 1940 Sind 137 (138) (DB). 
(Although an order under B, 4 may amount to a 
decree and therefore be appealable, yet R. 9 provides a 
concurrent remedy of which the party aggrieved may 
avail himself)] . 

[2] Where on abatement of a suit so far as the 
deceased is concerned, the Court dismissed the whole 
suit an appeal would lie, (Vol 25) 1938 Cal 639 (640), 

, [33 No tappeal lies from an order bringing in certain 
^IprsquB as legal representatives of a deceased defen- 
(Vol 12) 1925 All 481 (432) : 47 All 741 (DB). 

[4] An order bringing in legal representatives of a 
j^eeqa^ed, defendant is not appealable under the 

'^atant -of Allahabad and Nagpur High Court. 


(Vol 24) 1937 All 192 (194) : ILR (1937) All 381 (DB) 
^^gol 261 1939 Nag 39 (40) : ILR (1940) Nag 324 

ORDER 22 RULE 5 — Synopsis. 

1. Scope. 

2. “Shall be determined.” 

3. By the Court. 

4. Objection as to the representative cha- 

racter. 

5. Effect of order under this rule. 

6. Suit to establish title as legal represen- 

tative. 

7. Appeal. 

1. Scope. — [1] Where a dispute as to who is the 
legal representative arises it is the duty of the Court 
under this rule to decide it. Question must be decided 
in suit itself and cannot he postponed to execution 
proceedings. (Vol. 30) 1943 Nag 233 (235- 236) : ILR 
(1943) Nag 352 * (Vol 5) 1918 Bom 175 (176) ! 42 Bom 
635 (DB) ^ (Vol 5) 1918 Bom 100 (101) : 43 Bom 168 
(DB). (Even though it might have primarily passed 
an order bringing some person on record as legal 
representative) ^ (Vol 6) 1919 Mad 971 (971) (DB) 
* (Vol 8) 1921 Nag 23 (25) : 17 Nag LR 45 * (Vol 26) 
1939 Pat 117 (118). 

[2] The decision of the dispute as to who is the 
legal representative should be limited for the purpose 
of carrying on the suit and cannot have the effect of 
conferring any right to heirship or to property. (’03) 
27 Bom 162 (169). 

[3] The rule does not apply to execution proceedings 
as 0. 22, Rr. 3 and 4 on which R 5 is dependent do not 
apply to execution proceedings. (Vol 29) 1942 Bom 
309 (310) ; ILR (1942) Bom 822 ^ (Vol 20) 1933 Bom 
396 (397) : 57 Bom 641 (DB). 

2. “Shall be determined''.— [1] The rule makes 
it obligatory on the Court to come to a conclusion as to 
who is the legal representative according to the rights 
of the parties, (Vol 12) 1925 M^id 456 (457) ^ (1912) 
16 Ind Cas 798 (799) (Mad) * (Vol 21) 1934 Oudh 337 
(340) (DB). 

[2] R. 6 is mandatory — Death of defendant before 
trial— Court substituting in place of deceased defendant 
his son and widow leaving question which of them was 
legal representatives of deceased for decision at time 
of trial — Procedure is illegal. (Vol 32) 1945 Oudh 289 
(294) : 20 Luck 488 (DB). 

[B] For the purpose of determining as to who is the 
legal representative in Court must hold^an enquiry in 
which evidence may be adduced- (Vol 6) 1919 Mad 
j^lO (512) : 42 Mad 76 (DB) * (Vol 12) 1926 Mad 456 
(457) (DB). (Failure to take evidence will justify inter- 
ference in revision) * (Vol 24) 1937 Pat 630 (531). 

[4] Legal Representative, already on record— No 
steps taken to have him declared as such — Decision in 
case is not vitiated. (Vol 9) 1922 All 223 (226) ; 
44 All 407, 
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6 . Notwithstanding anything contained in the foregoing rules, whethe r the cause of action 
survives or not, there shall be no abatement by reason of the death of 
of dLth between the conclusion of the hearing and the pronouncing 

of the judgment, but judgment} may in such ease be pronounced not- 
withstanding the death and shall have the same force and effect as if it had been pronounced 
before the death took place. 

[R. S. C., O. 17, R. 1, last portion.] 

Objects and Reasons. 

“The provision as to ante-dating the judgment has been struck out and in its stead vv3 suggest a provision 
to the effect that the judgment shall have the same force and effect a^ if it bad been pronounced before the death 
took place. In our opinion this is all that is required.” — S. C. R. 


O. 22 R. 5 (contd.) 

3. By the Court — [1] Under 0. 22, B. 5, the Court 
to which a petition is presented for the bringing on 
record of the legal representatives should decide the 
question itself and an Appellate Court cannot call on 
the trial Court, to submit a finding though it can 
direct the latter to take evidence and submit it. (Vol 5) 
1918 Mad 1103 (1107) (DB) (Vol 9) 1922 Pat 197 
(197) (DB). 

4. Objection as to the representative cha- 
racter. — [1] Objection as to the representative charac- 
ter of a person appointed as legal representative must 
be taken at the earliest opportunity. (Vol 5) 1918 P G 
156 (If 9) : 42 Mad 581: 46 Ind App 64 (PC) 
^ (Vol 20) 1933 Cal 325 (328) : 60 Cal 87 (DB) * (1903) 
26 Mad 224 (228). 

[2] When legal representative is appointed without 
notice to other aide, in latter can at the hearing raise 
objection to the representative character of the person 
so appointed, (Vol 10) 1923 Mad 367 (867). 

[3] The procedure under this rule must be followed 
not only when two or more persons claim in opposi- 
tion to each other but also when the representative 
character of a person who alone claims is denied by the 
other side. (1895) 18 Mad 496 (497) ^ (1894) 17 Mad 
209 (212). 


5. Effect of order under this rule. — [1] An order 
under this rule will enable the person to represent the 
estate in the suit and will make an adjudication there- 
in binding on the estate. (Vol 29) 194*2 All 324 (326) ; 
ILB (1942) All 448. (That deceased was Mohamedan 
does not effect position) * (Vol 29) 1942 All 358 (361) : 
ILB (1942) All 671 * (Vol 9) 1922 : Mad 457 (477) : 
46 Mad 190 (PB). (Vol lOj 1923 Bang 114 (116) 4 
Upp Bur Buie 150. 

[2] An order under this rule is final to the extent 
and in the sense mentioned above. (Vol 27) 1940 Pat 
516 (536) (DB). (Ex parte order is as much* binding on 
parties as contested one) ^ (Vol 15) 1928 All 532 (533) • 
50 All $57 (DB) ^ (Vol 26) 1939 Nag 147 (148, 149) • 
ILB (1939) Nag 165 (DB). 

[3] The admission of a person as legal representa- 
tive for purpose of prosecuting suit is not conclusive of 
his legal position if it is the subject-matter of the main 
issues in the suit. (Vol 10) 1923 Nag 209 (209) ^ (’06) 
23 All 109 (111). 

[4] Decision under B 5 has not effect of conferring 

any right to heirship or to property. (Vol 28) 1941 
Lab 142 (143). ^ 


6. Suit to establish title as legal representative.—— 
[1] Decision under B, 5 does not operate as res mdtckia 
(Vol 28) 1941 Lah 142 (143) ^ (Vol 26) 1939 Lah 580 
(581) * (Vol 24) 1937 Oudh 220 (222) : 13 Luck 20 
(FB) ((Vol 20) 1933 Oudb 207 ; 8 Luck 477 Overruled). 

[But see (Vol 13) 1926' All 439 (439) : 48 All 422 
(DB) (Ee-adjudication of question under B. 5 is barred 
hyres judicata). 


7. Appeal — [l] No appeal lies from an order under 
O, 22, R. 5 either as a decree or as an appealable order. 
(Vol 18) 1931 Lah 235 (236) * (Vol 2) 1915 All 158 
(158) : 37 All 272 * (Vol 13; 1926 Lah 181 (181) 
(Vol 5) 1918 Mad 1055 (1055) (Vol 13) 1926 Mad 586 
(591) : 49 Mad 450 .<FB)* (Vol 3) 1916 Nag 89 (90) : 13 
Nag LB 32 ^ (Vol 13) 1926 Oudh 158 (159). 

ORDER 22 RULE 6--Synopsis. 

1. Applicability and scope. 

2. Death after the conclusion of the hearing 

1. Applicability and scope. — [1] This rule 
embodies an exception to tbe principle that a Court 
cannot make a decree whether against or in favour of a 
deceased person. .(Vol 26) 1939 Pat 534 (535) (DB) ^ 
(1911) 5 Sind L R 260 (263) * (Vol 16) 1929 Mad 802 
(803) : 52 Mad 933 (DB). 

[2] Rule IS based on tbe piinciple that a judgmen!) 
pronounced at any time after the conclusion of the 
hearing shall be construed to be operative as if it had 
been delivered on the day on which the hearing was 
closed. (Vol 20) 1933 All 111 (111, 112) * (1895) 19 
Bom 807 (809) (DB)^'(Vol 3) 1916 Lah 133 (133) : 1915 
Pun Be No. 106 * (1903) 26 Mad 101 (102) (DB) ^ (Vol 
4) 1917 Nag 99 (101) : 14 Nag LR 71. 

[3] Mortgage spit — Arguments concluded — On date 
of delivery of judgment defendant mortgagor dying — 
Preliminary decree passed next day — Decree is good 
against defendant. (Vol 27) 1940 Bom 318 (319) : ILB 
(1940) Bom 689. 

[4] This rule applies to execution proceedings, 
(Vol 29) 1942 Mad 608 (609). 

[5] Defendant dying after hearing but representative 
brought on record before decree — Legal representative 
under a legal disability and no guardian or next friend 
appointed to act for him — Decree is a nuRity as 
against him — Buie cannot be invoked to validate it. 
(Vol 11) 1924 All 892 (893) : 46 All 744. 

[6] An award made after the death of a^ party, 
who lived at the time of arguments before arbitrator, 
is valid. (1910) 14 Cal WN 759 (764). 

[7] It is immaterial whether death is or is not 

brought to notice of Court. (Vol 5) 1918 Upp Bur 9 
(10) : 3 Upp Bur Eul 46. , , - 

2. Death after the conclusion of the hearing. 
—[1] The completion of hearing contemplated by this 
rule is such a hearing as is provided for by 0. 18, and 
includes hearing of arguments. (Vol 4) Nag 99 

(101) : 14 Nag LR 71. (1909) 11 Bom LR 1070 (1073)* 
(Vol 6) 1919 Mad 685 (689). (Arguments partly heard). 

[2] Hearing of ca«>e cannot be said to be concluded 
where anything remains to be done or furnishe'd by 
either party as a basis for the consideration whioh is to 
end in judgment. (Vol 4) 1917 Nag 99 (101) : 14 Nag 
LR. 71. 

[3] An appellant dying on day fixed for hearing of 
appeal but before the hearing— Held, Legal represent- 
atives not bound by decree — Appeal must be re-heard , 
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7. (l) The marriage of a female plaintiff or defendant sliall not cause the suit to abate, but 
Suit not abated by mar- the suit may notwithstanding be proceeded with to judgment, and, 
riage of female party. where the decree is agains t a female defendant, it may be executed 

against her alone. 

(2) Where the husband is by law liable for the debts of his wife, the decree may, with the 
permission of the Court, be executed against the husband also ; and, in case of judgment for the 
wife, execution of the decree may, with such permission, be issued upon the application of the 
husband, where the husband is by law entitled to the subject-matter of the decree. 

[1882-S. 369.] 


8. (1) The insolvency of a plaintiff in any suit which the assignee or receiver mig lit maintain, 
When plaintiff’s insol- benefit of his creditors, shall not cause the suit to abate, unless 

vency bars suit. ^ such assignee or receiver declines to continue the suit or (unless for any 

special reason the Court otherwise directs) to give security for the 
costs thereof within such time as the Court may direct. 


(2) Where the assignee or receiver neglects or refuses to continue the suit and to give such 
p - . security within the time so ordered, the defendant may apply for the 

fails^to ooSinue^^uit or^we <^ismissal of the suit on the ground of the plaintiff’s insolvency, and 
security. the Court may make an order dismissing the suit and awarding to the 

defendant the costs which he has incurred in defending the same to be 
proved as a debt against the plaintiff’s estate. 

[1882-S. 370 ; 1877 S, 370 ; 1859 S. 106.] 


O. 22 R. 6 (contd.) 

(Vol 7) 1920 Oudh 57 (58) ^ (1920) 2 Lah LJ 144 
(145). 

[But see (1909) 33 Mad 167 (169) (DB). (Nothing on 
record to show fact and time of death.] 

[4] Execution of decree can be objected to on the 
ground that the judgment-debtor was dead at the time 
of passing final decree in a mortgage suit, though he 
was alive at the time of the preliminary decree. (Vol 6) 
1919 Pat 430 (432) : 4 Pat L Jour 240 (PB). 

[But see (Vol 14) 1927 Oudh 561 (561)]. 
order 22, RULE 8— Synopsis. 

1. Scope and applicability. 

2. Applicability of the rule to appeals. 

3. Suit instituted after adjudication. 

4. Insolvency must be existing. 

5. Security for costs. 

6. Appeal. 

7. Limitation. 

1. Scope and applicability — [1] This rule 
applies where the plaintiff in a pending suit becomes 
insolvent. (Vol 21) 1934 All 1011 (1012) (DB) ^ 
(Insolvency before suit — Rule does not apply) * (Vol 24) 
1937 Mad 915 (917), 

[2] When a plaintiff becomes insolvent the o^dcial 
Receiver alone and not the insolvent can continue the 
suit. (1928) 109 Ind Us M9 4589) (Mai). 

f3] Insolvency of plaintiff pending -suit — Court 
should not straightaway dismiss suit— Notice to 
Official Receiver is necessary. (Vol 7) 1920 Mad 736 
(737) * (Vol 14) 1927 Oal 76 (77, 78) : 53 Cal 844. 

t4] Where the receiver declines to continue the suit 
or appeal pr to give security the suit or appeal will 
abate even without an application for dismissal by the 
other side. (Vol 28) 1941 Bom 293 (293) : ILB (1941) 
Bom 603. 

i§i Coaidian adjudicated insolvent is not debarred 
tn^wotliig m guardiaia. (Vol 17) 1930 Lah 805 (206). 
Whore a plainMff after instituting a su4t in farma 


paupens is adjudicated an insolvent the receiver in in- 
solvency can continue the suit in the same way as the 
insolvent. (Vol 5) 1918 All 177 (177), 

[7] On plaintiff’s adjudication as insolvent the 
Court should fix a time within which Assignee may 
deolino to oontinne suit or give security for costs. On 
the expiration of that period the defefidant may apply 
for dismissal of suit and then the Court may 
the suit. (1892) 16 Bom 404 (406). ^ 

2. Applicability of the rule to appeals. — 

[1] The provisions ot the rule apply to appeals. (Vol 
28) 1941 Bom 293 (293) : ILR (1941) Bom 603 ^ (Vol 
20) 1988 All 388 (389) : 55 All 509 (DB) f (Vol 15) 
1928 Lah 596 (597) : 10 Lah 208. 

3. Suit instituted after adjudication. — [1] 
Adjudicated insolvent cannot sue to recover debts 
vested in receiver nor can receiver continue such suit 
under 0. 22, E. 8. (Vol 1) 1914 Mad 395 (395). 

[2] Plaintiff adjudicated pending suit — He cannot 
appeal against decree in suit. (Vol 13) 1926 Mad 1214 
(1214), 

[But see (Vol 16) 1929 Bom 202 (204) * (Vd 8) 

1921 Mad 402 (402)]. 

4. Ineolveucy must be existing.— [1] The 

rule does not apply unless an adjudication has actually 
taken place. (Vol 16) 1929 Bom 202 (204) * (1900) 
27 Oal 217 (219). 

5. Security for costs. — [1] Order for furnishing 
security must be passed at the time of receiver elect- 
ing to continue the suit and not afterwards. (Vol 14) 
1927 Mad 511 (511, 512). 

[2] Receiver must give security only for costs incur- 
red upto time of electing to continue suit and for sub- 
sequent costs for which he is personally liable. (Vol 13) 
1926 Bom 633 (534). 

6. Appeal. — [1] An order under this rule is not 
appealable. (Vol 23) 1936 Lah 83 (84, 86). 

7. Limitation. — [1] There is no limitation for the 
receiver to appear and apply on the adjudication the 
plaintiff for l^ing allowed to continue the suit. {Vol 9) 

1922 All 861 (862) ; 43 All 621. 
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Effect of abatement 9. (i) Where a suit abates oris dismissed under this 

or dismissal. Order, no fresh suit shall be brought on the same cause of 

action. 

(2) The plaintiff or the person claiming to be the legal representative of a 
deceased plaintiff or the assignee or the receiver in the case of an insolvent plaintiff 
may apply for an order to set aside the abatement or dismissal; and if it is proved that 
he was prevented by any sufficient cause from continuing the suit, the Court shall 
set aside the abatement or dismissal upon such terms as to costs or othe3Jwise as it 
thinks fit. 

(3) The provisions of section 6 of the Indian Limitation Act, 1877, shall 
apply to applications under sub rule (2). 

[1882— Ss 371, 372A ; 1877— S. 3711 

a See now the Indian Limitation Act, 1908 (9 [IK] of 1908), ss ^ and 5. 


ORDER 22 RULE 9 
Synopsis 

I. Scope and applicability. 

2 ‘‘No fresh suit shall be brought on the same 
cause of action*’ 

3. Setting aside abatement. 

S. Who may apply under this rule. 

5. Sufficient cause. 

6« Formal order of abatement if necessary before 
setting aside abatement. 

7. Substitution without setting aside abatement 

8. Remand. 

9. Appeal. 

10. Letters patent appeal. 

II. Revision. 

1. Scope and applicability. — [1] Rule must be 
strictly construed. (Vol. 18) 1931 Lah 79 (80)= 12 
Lab 275 (DB). 

[2] R 9 applies where no application to bring 
legal representative is made within time and not 
where abatement is ordered for other reasons 
(Vol. 7) 1920 Lah 8(9) =1 Lah 493 (DB). 

[3] R 9(2) does not apply where abatement is due 
to cause of action not surviving — Such abatement 
order is decreo. (Vol. 3) 1916 Mad 1068 (1069) 
(DB). (Vol 12) 1925 Lah 208 (20b) 

^[4] Income-tax Act (1922), S 66 (2) — Assessec 
dying pending reference — Proceedings do not abate 
- Heirs were allowed to be heard, (Vol, 17) 1930 
Pat 81 (82, 80, 90) : 9 Pat 240 (SB). 

2 . fresh suit shall be brought on the same 
cause of action”. — [1] Facts constituting the in- 
fringement of right, and not those constituting the 
right itself, are ‘cause of action* (1910) 5 Ind Gas 
325 (329) (All). 

[2] Abatement— No fresh suit can be brought 
on the same cause of action nor can plaintiff resist 
defendant's claim to enforce right under suit. 
(Vol. 20) 1933 Lah 752 (753) (DB) ♦ (Vol. 24) 1937 
Mad 101 (103). 

(Suit to recover possession by benamidar for owner 
— Benamidar dying pending suifc-No legal represen- 
tative brought on record — Fresh suit by owner — 
Abatement of previous suit is bar to fresh suit on 
the same cause of action.) * (Vol. 15) 1928 Nag 220 
( 221 ). 

(Fresh suit cannot be brought on the ground 
that in the former suit the Court acted under some 
other provision of law ignoring the abi^temeritO 

101 KM. 


[3] Rule does not bar fresh suit brought on dis- 
similar causes of action. (Vol, 20) 1933 Lah 109 
(110) =14 Lah 380 (DB). 

^ [4] Suit by alleged donor for cancellation of 
gift— Donor dying and suit abating.— Next suit by 
his legatee for possession against the alleged donees 
is not barred. (Vol, 16) 1929 All 306 (306, 307) 
(DB) 

[5] Cause of action for ejectment of tenant is 
different from cause of action for recovery of rent 
— Abatement of suit for ejectment of tenant in 
arrears of rent for some years— Subsequent suit for 
recovery of rent for some years is not barred. 
(Vol. 24) 1937 Oudh 248 (248, 249) =13 Luck 199. 

[6] Abatement of suit — Bar of fresh suit applies 
when plaintiff in previous suit is same in sub- 
sequent suit. (Vol. 33) 1946 All 254 (256) (DB). 

[7] Suit by reversioner to set aside alienation 
abated— Fresh suit by another reversioner for 
same relief is not barred. (Vol. 28) 1941 Lah 169 
(171) (DB). ♦(Vol. 18) 1931 Lah 299 followed *(Vol. 
26) 1939 Lah 580 (581) 

[See however (Vol. 28) 1941 Oal 347 (349, 351,) 
» ILR (1941) 1 Gal 137. Reversioners' are legal 
representatives of widow plaintiff — Fresh suit by 
purchasers of reversioners' interest held barred — 
(Vol. 18) 1931 Lah 79= 12 Laflx 276 (DB) dissented 
from]. 

[8] Death of plaintiff during pendency — Applica- 
tion frr substitution by legal representative dis- 
missed on objection by defendant that he was not 
entitled to represent deceased plaintiff —Suit by 
legal representative — Defendant is stopped from 
contending that 0.22, B. 9 applied— (Vol. 6) 1919 
Mad 572 (673) (DB). 

[9] The dismissal of a suit for failure to deposit 
the costs of service of summons on the legal repre- 
sentatives will not har a fresh suit. (1883) 9 Oal 
163 (166) (DB). 

[10] The abatement of a suit under this rule has 
not the same effect as res judicata and does not 
extinguish the right. (190^) 6 Bom L.R. 638 (639) 
(DB). (Suit abating— Plaintiff continuing in ;posBe8- 
sion — He can plead possession as defence in suit 
against him). (Vol. 30) 1943 All 99 pOl). 

[11] An order of abatement is a judgment and 
should be followed up by a decree and is appeal- 
able as such If the legal representative of- the 
deceased plff. does not seek to set aside the aHtp- 
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Order 22 R. 9 {contd.) 

meat, the order of nibafcement is ooaolusivo of the 
deft’s, rights to the property. (Vol. 7) 1920 Mad 
5b0 (581) (DB) ♦ (Vol. 20) 1933 Lab 752 (753) (D.B ) 

3. Setting aside abatemeat.~-[l] The remedy 
provided by Sub R. (2) applies where the suit has 
abated under Rule 3 or Buie d. (Vol. d) 1917 PO 
156 (160, 161) =45 Gal 94=44 Ind App. 218=1917 
Pun Be No. 104. (PC). 

[2] Orddifc under E. 4 may be appealable — Still 
B. 9 provides concurrent remedy in respect of 
that order (Vol 27) 1940 Sind 137 (138) (DB). 

[3] Application meant to be under B. cannot 
be treated as under B. 9 (2) as the two rules oon- 
cemplate two separate proceedings. (7ol. 27) 1940 
Pesh 39 (40) (DB). 

[4] Abatement of appeal — If by some oversight 
che abatement is set aside formally without notice 
to the respondeirte, their object] ons, if any, must 
be heard when the appeal comes on for hearing. 
(Vol. 16) 1928 Mad 1148 (1140) (DB). * (Vol. 13) 
1926 Lah 422 (422) (DB). 

[SeehoweYeP (Vol. 3) 1916 Mad 130 (131) (DB). 
[Order setting aside abatement of appeal can be 
made without notice — It oannofc be challonged 
before another Bench -even though the order be 
ex parte as the order does not require the issue of a 
notice — Proper remedy is review]. 

4. Who may apply under this rule. — [1] Appli- 
cation by legal representative, for substitution 
made within time and rejected — Legal represent 
tative cannot subsequently apply under this rule. 
(Vol. 8) 1921 Nag 23 (24) =17 Nag L B 46. 

[2] Where there are more plaintiffs or appellants 
than one, each one of them can make an appli- 
cation. (Vol. 13) 1926 Pat 276 (276) (DB) . 

[3] Where the heir of a deceased plaintiff or 
appellant neglects to be brought on record, the 
person obtaining letters of administration after 
abatement is entitled to apply for setting aside the 
abatement on showing cause to explain delay. 
(Vol. 29) 1942 Bang 15 (17) = 1941 Bang L B 371 
(DB). 

5. Sufficient cause. — [1] An applicant for setting 
aside an abatement must show that he had 
sufficient causf' for not taking timely steps to con- 
tinue the suits. (VoL 3) 191 C Gal 285 (286, 286) 
(DB). ^ (Vol. 9) 1922 Cal 335 (337) = <19 Cal G2 (DB). 
(Vol. 20) 1933 Lah 356 (358) = 14 Lab 643 (DB). 

(No reason for delay offered— Delay cannot be 
condoned). :(s(Vol. 20) 1933 Lab' 656 (557) (DB). 
^Yol 13) 1926 Lah 234 (236)=7 Lah 73 (DB). 

♦ (Vol, 6) 1919 Lah 425 (425) (DB). (Appellant 

being grossly negligent abatement was not set 
aside.) 

(Illiteracy and distant residence of appellant 
axe not sufficient grounds) ♦(Vol. 10) 1923 Lah *230 
(232) (DB). 

[2] Though, as a matter of practice, the appli- 
cant should state in the application that he was 
prevented by some sufficient cause from conti- 
nuing the suit, it is not legally necessary to do so. 
All that is needed is that he should satisfy the 
Court that there was a sufficient cause. fVol. 15) 
1928 Lah 746 (747). - ' 

[3} The , question as to what is sufficient cause 
depends upon the facts and circumstances of each 
case. The test to be adopted in determining it is 


to see whether the mistake or carelessness was 
real and unintentional and no damage has been 
done to the other side that cannot be repaired 
by costs or otherwise or whe ther the negligence 
was culpable or the applicant had acted mala fide 
or irreparable injury would result to the other 
side by the granting of the application. In the 
former case the application must be granted in 
the latter, it must be dismissed. (Vol. 16) 1928 
Mad 404 (406). ♦ (Vol. 25) 1938 Bom 408 (409, 410) 
=ILB (1938) Bom 704 (DB). 

(Death ^ of opponent in Native State or foreign 
place — Difficulties m tracing legal representatives 
— Eeasonable delay should bo condoned. * (Vol. 20) 
1933 Lah 765 (766) 

(Death of sola appellant — Delay in filing appli- 
cation and affidavit on behalf of minor heirs of 
appellant — Time was extended and abatement set 
aside.) ♦(1926) 91 Ind Cas 560 (561) (Oudh). 

The plaintiff serving at a place some 100 miles 
from the residence of the defendant ; also there 
was no presiding judge in the Court for many 
months to take up the case — on these grounds 
abatement was set aside). « (Vol. 26) 1939 Pat 623 
(624, 626) (DB). 

(Conduct of the appeal left to a law agenti not 
residing in the village and not in touch with the 
village where respondent lived— the fact of his 
death came to his knowledge, several months after- 
wards — This was sufficient cause for setting asride 
abatement). ^ (Vol. 14) 1927 Pat 410 (410) (DB) 

(Petition for sotting aside abatement giving 
sufficient reasons for appellant’s ignorance of 
respondent’s death after service of notice. No 
particular reason why the fact of death should 
come to his knowledw,o before the time alleged 
order of abatement shouldrbe set aside). ♦(Vol. 20) 
1933 Sindh 36 (37) = 26 Sind LB 105 (DB) 

(Plaintiff Hindu alert in making inquiries — 
Defendants Mahomedans li\7ing at several places — 
Delay was excused and abatement was set aside), 

[4] The legal representative of a deceased party 
may be added after time, if it appears that the 
Court had made an order allowing the parties on 
record to represent all the persons interested 
under O. I. R. 8 0. P. Code. (Vol. 6) 1919 Lah 
147 (j48) = 1919 Pun Be. No. 20 (DB.). 

[5] Where owing to the mistake of Court below 
in not entering the names of the legal represen- 
tatives of a deceased deft, who had been added as 
such, the plf£. filed an appeal with the name of the 
deft, on record though deceased, and the mistake 
was discovered nine months later. Held, that 
O. 22, 0. P. C. does not apply to these circum- 
stances. If Dhoy did apply the mistake being a 
bona fide one there would be sufficient ground 
for extending the period of limitation. (Vol. 7) 
1920 Lah 608 (509). 

[6] Plaintiff, appointed executor under will of de- 
ceased defendant, not applying under B* 4 through 
doubt and want of probaxe — Application to set 
aside abatement filed late, alleging delay due 
to hostile attitude of the testator’s son — the appli- 
cation held to be barred and delay not sufficiently 
accounted for (Vol* 2) 1916 Mad 132 (133). 

[7] Application for permission, to revive an appeal 
by the legal representatives of a deceased appellant, 
should be allowed, where a surviving appellant was 
prosecuting the appeal, and they were under the 
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impression that it was not necessary for them to 
take any steps in the appeal before (1909) 36 Cal 
413 (421) (DB). 

[8] Applicant, a Government servant, sending 
necessary papers to vakil 10 days before last day 
of limitation-papers coming to vakil's knowledge 
only after rising of Court on last day of limitation 
It not striking vakil to present them at Judge's 
private house — Circumstances were held ro justify 
setting aside abatement. (Vol 10) 1923 All 44 (47) 
= 45 All 66 (DBy. 

[9] Number of parties very large — Death of some 
of them — Appeal pending long and no negligence in 
appioation for substitution of legal representatives- 
Delay excused. (Vol 23) 1936 Lah 710 (711) 

[10] Mere ignorance of law is not sufficient cause 
for failure to apply within time. (Vol 7) 1920 Lah 
174 (m) (DB) * (Vol 20) 1933 Lah 356 (358) = 14 
Lah 543 (DB). 

(Ignorance that an application is necessary) 
♦(1934) 147 Ind Gas 1187 (1188) (Lah) (DB). ^ (Vol 
3) 1916 Lah 366 (S67) = 1916 Pun Ee No. 3 (DB) 

(Ignorance of death must also be proved *(Vol 2) 
1915 Lah 334 (336) (A careless mistake of 
law held to be no sufficient cause) ai« (12) 1912 Pun 
LE No. 204 Pages 653 (654). (DB) 

[See howeyer (Vol 15) 1928 Mad 404 (405). Suit, 
by minor through next friend, his mother, abating 
for bringing not legal representatives of a deceased 
defendant on record — Ignorance of law pleaded 
as excuse — Delay was excused and abatement set 
aside]. 

[11] Ignorance of law of a native state or foreign 
place (where deceased was domiciled) according 
to the law of which the legal representatives have 
to be brought on record may be sufficient cause 
(Vol 26) 1938 Bom. 408 (410) =« ILE (1938) Bom 
704. 


[12] Minor - Ignorance of the change in the law 
is “sufficient ** cause, ^ (Vol 10) 1923 Bom 40 (40) 
(DB), *(Vol 10) 1923 Lah. 475 (476) (DB). (Wrong 
view of change in law is sufficient cause. 

[13] Ordinarily a mere plea of ignorance of dea Lh 
of opposite party is not sufficient ground for setting 
aside an abatement. But there may be special cir- 
cumstances which make the ignorance sufficient; 
Cause. (35) 1935 Oudh W N 371 (372) (DB). ♦ (Vol 
12) 1934 Lah 1934 (934) (DB). 

Plaintiff and defendant living 15 miles apart and 
related by marriage - Plaintiff dying after decision 
of suit -Defendants-appellants not bringing legal 
representative and abatement of appeal - Abate- 
ment cannot be set aside on ground of want of 
knowledge of plain tiS’s death on part of defendant 
in these circumstances. (Vol. 9) 1922 Lah 61 (61) 
(DB). * (Vol. iO) 1923 Mad, 603 (504) 


Justifiable ignorance of death is sufficient cause 
(Vol. 28) 1941 Oudh 16 (17) ==15 Luck 580 (DB). 
* (^0) 1940 Oudh \V N 219 (222). * (Vol. 12) 1925 
Oudh 306 (307). ' ' \ 


Special circumstances which entitle the parties 
concerned to special indulgence must be proved 
+ (Vol. 6) 1913 Oudh 304 (306) = 21 Oudh Oas 68. 
* (Vol. 12) 1926 Pat 123 (124) = 3 Pat 853. 


Application made within time from date of 
knowledge of death— Delay excused, *(Yoh 11) 
1924. Pat 126 (127) (DB). 


Ignorance of death for a long time is not suffi- 
cient cause. ‘ (Vol. 11) 192^ Pat 607 (607) (DB). 

Mere ignorance of the death for several months 
of the respondent is not sufficient ground. 5i«(Vol. 4) 
1917 Lah 10 (11) = 1916 Pun Ee. No. 118 (DB). 

[14] Ignorance of death of respondent in abbence 
of negligenoo is sufficient cause to excuse delay in 
seeking to set aside abatement. (Vol. 25) 1938 
Mad 218 (218, 219)= ILE (193S)Mad 276 (DB). (Vol. 
19) 1932 All 459 (460)=54 All 280 (DB). (Vol. 24) 
1937 Bom 401 (407)=ILE (1937) Bom 602 (DB). 

Delay due to ignorance of appellant's agent who 
having regard to the numerous respondents, could 
not keep a more efficient watch on them, held to 
be excusable for a sufficient reason. The question 
as to the ignorance being due to carelessness or 
want of diligence is nob adverted to. ♦ (Vol. 22) 
1935 Lah 478 (478) (DB). » (Vol. 20) 1933 Lah 916 
(920) (DB). Application to bring on record legal 
representaUve filed four days beyond limitation, 
applicant not knowing date ac deceased’s 
death — Time was extended. (Yol. 6) 1919 Lah 319 
(320, 321) (DB). (Vol. 2) 1916 Lah 395 (399) (DB) 
Application to set asido abatement' — Applicant 
adopting culpable means for trying to conceal his 
neglect in finding out respondent’s death — Applica- 
tion must be rejected. 

[See (VoL 25) 1938 Pat 125 (126)=17 Pat 84 
(DB). Appellant getting notice served on respon- 
dent — He is not thereafter bound to enquire from 
day to day whether he is dead or alive.] 

[15] Mere statement of ignorance of death of 
principal respondent is not sufficient to set aside 
order of abatement of appeal particularly when 
they resided at no great distance and it was appel- 
lant's duty to keep informed (Vol. 1) 1914 Oudh 
411 (411). ‘ (Vol. 2) 1915 Lah 382 (383) (DB),* (Vol. 
13) 1926 Lah 137 (138) (DB). 

‘[See (Vol. 11) 1924 Lah 461 (DB). Distant 
residence of parties is not sufficient cause]. 

[16] Ignoranou of pardhanashin lady’s death in 
a difleront district is excusable where appellant is 
not guilty of laches — Appellant need not always be 
enquiring to see if respondent is dead. (Vol, 19) 
1925 Pat, 162 (164) (DB). ♦ (Vol. 11) 1924 ‘Pat 319 
(320) *(1934) 147 Ind, Oas 1187 (1188) (Lah) (DB). 
The mere fact that the applicant was a pardanashin 
lady will not excuse delay" in applying to set aside 
abatement if her mukhtiar is an educated man. 
Vendor and two of his transferees respon- 
dents dying during pendency of appeal — Heir of 
the vendor, a minor and hi'g guardian a pardanash- 
ing lady, living in Aligarh district, while the ven- 
dor died at Delhi — Want of knowledge of death 
held to bo a sufficient excuse for delay of 9 days in 
application for setting aside abatement, (Vol, 21) 
1934 Lah 998 (998) (DB). 

[17] Where means of ooinmunioation were scarce 
there is sufficient cause for justifying setting asido 
abatement under O; 22 E. 9. (Vol. 20) 1933 Lah 
224 (225). 

[18] If residence of deceased was not fixed there 
is sufficient cause. (Vol' 11) 1924 Lah 429 
(429) = 6 Lah 70 (DB). 

[19] Negligence of pleader is no ground for 
condoning delay though plaintiff was minor and 
Next friend was a pardanashin lady. (Vol. 24) 1987 
Nag 97 (98) =ILE (193 y) Nag 607. 
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[Soe (Yol. 8) 1921 Had 650 (661) (DB). Pleader^s 
mistake may be sufficient cause}.] 

[20] A-ppellanfe's legal representatives not; brought 
on record — Agent’s collusion with respondent held 
sufficient cause under R. 9 to set aside order of 
abatement. (Yol. 6) 1919 Gal 156 (157) (DB) 

[21] Quarrel among legal representatives is no 
sufficient cause to excuse delay in applying to be 
brought on record as legal representative under 0. 
22 R. 9. (Yol. 3) 1916 Mad 869 (871) (DB) 

[221 The fact that the legal representatives were 
minors who would not have obtained execution 
without obtaining a succession certificate is suffi- 
cient reason to excuse the delay. (Yol. 11) 1924 
Oudh 83 (84} — 26 Oudh Gas 244. 

[23] The negligence or forgetfulness of the appel- 
lant's agent specially appointed to look after the 
appeal and to receive notices and information from 
Lhe Yakil, is not a Sufficient cause within O. 22. R. 
9, (1910) 12 Cal L Jour 616 (617) (DB). 


[5] Suit for possession before 1908 — ^Decree, as 
contemplated by 0 20, R. 12, in 1918 — Death of 
defendant in 1920 — A.pplication for substitution 
more than six months later — Application not 
stating time of death, nor particulars entitling 
extension of time— -Held that mosne profits were 
to be ascertained m suit and not in execution 
proceedings — That application for substitution 
could not be treated as one for setting aside abate- 
ment. (Yol. 17) 1930 Cal 422 (424)— 57 Cal 148 
(DB). 

3. Remand. — [1] Appellate Court finding that 
there was an abatement in lower court— It should 
remand the case for disposal and not set aside the 
abatemom. (Yol. 12) 1925 Bom 290 (291) (DB). 

[2] Wrong persons substituted as legal representa- 
tives in appeal within time — Case remanded for 
fresh decision — Order of remand not nullity — 
Application to bring true representatives on record 
made after lamand — Final decree not passed— 
Application^ should be granted. (Yol. 15) 1928 
Pat 197 (198) (DB). 


6. Formal order of abatement if necessary 
before setting aside abatement.— [1] In order to 
work abatement o± a suit or appeal it is not neces- 
sary for the court to pass any formal order — Abate- 
ment can be set aside even though no such formal 
order has been passed (Yol. 13) 1926 All 217 (220) 
—48 All 334 (FB). [Overruling (Yol. 9) 1922 All 
209 (210)— 44 All 459.] (Yol. 17) 1980 All 33© 
(380)* (Yol. 24) 1937 Bom 401 (406)«n:iR (1937) 
Bom 602 (DB). ♦(Yol. 26) 1939 Lah 672 (677)«ILR 
(1940) Lah 199 (DB). [Application under 0. 22 B, 9, 
made before declaration that suit has abated is 
not incompetent] 

[2] One of the defendants in a suit died and the 
legal representatives were not brought on record 
in time — The court passed an order that the suit 
abated as against him and also decided at the same 
time that this partial abatement resulted in total 
abatement of suit— Held that though that portion 
of the order which decided that bhe suit had aba- 
ted in toto may be a decree, bhe order declaring 
the partial abatement was one which could be set 
aside on an application under O. 22, B. 9 (Yol. 14) 
1927 Lah 866 (866) 


7* Sttbstitatiou without setting aside abate- 
ment.— [1] An application tor substitution of 
legal representatives is not competent unless the 
order of abatement has been set. aside. (Vol. 10) 
1923 Pat 417 (418)— 2 Pat 168 (DB). ^ (Yol 23) 
1936 Pat 266 (266) (DB). 

[2] Even when a representative is on record 
application to set aside an order of abatement 
must be made. (Vol. 3) 1916 Oal 690 (691) (DB). 

[3] Death of a defendant after the preliminary 
decree— Abatement caused by such death not 
properly set aside — The heirs of such deceased 
mentioned in the application for final decree — 
Final decree is invalid against the heirs when 
they do not _ appear and contest the decree — 
Heirs cannot impeach such decrees in execution 
proceedings (YoL 14) 1927 Bom 156 (167) (DB). 

[4] An application for substitution may, in 
substance, be treated as an application to set aside 
the abatement. (Vol. 7) 1920 All 284 (286) « 42 
^ S40. . (Vol. 2i) 1937 Lah 465 (466, 467) (DB). 
*{VoL 11) 1934 Lah 424 (434). 


9. Appeal. — [1] Order setting aside abatement 
IS not appealable and cannot be questioned in an 
appeal from the decree, (Vol. 12) 1925 Gal 473 
(474) (DB). ♦ (Yol. 13) 1926 Gal 444 (446) (DB) 
Order setting asido abatement without considering 
the limitation for making application for setting 
aside "Is bad (Yol. 11) 1924 Oal 633 (634)— 51 Oal 
690 (DB). Substitution of heirs allowadf after 
period of limitation, without objection cannot be 
set aside by the appellate court. * (Yol. 11) 1924 
Mad 713 (714) (DB). 

[2] Appeal lies from or dor refusing to set aside 
abatement of appeal. (Yol. 28) 1941 Mad 61 (52). * 
(Yol. 21) 1934 Lah 315 (315) * (Vol. 26) 1039 Pat 
628 (624) (DB). * (Yol. 25) 1938 Pat 125 (326)= 
17 Pat 84 (DB). 

[But see (Yol. 16) 1929 Gal 532 (533) (DB)*] 

[3J Order of abatement — Delay in making appli- 
cation to set it asjde — Court can condone delay — 
Discretion so exercised is open to scrutiny by 
Appellate Court only if it is exercised, in perverse 
or unjudicial manner — Order otherwise proper is 
not illegal merely because application to bring 
legal representative on record is submitted beyond 
time. (Yol. 22) 1935 Lah 712 (713) (DB). 

10. Letters Patent appeal. — [1] Order setting 
aside abatement is not appealable— Such order 
does not amount to judgment under 01. 16| Let- 
ters IPafcent, but is merely one of procedure (Per 
Beaumont 0. J.) (Yol. 25) J938 Bom 408 (409)= 
ILR (1938) Bom 704 (DB). 

[But see (Yol. 9) 1922 Oal 335 (337) =49 Cal 62 
(BB).] 

11. Revision. — [1] Cause found sufficient — ^Set- 
ting aside abatement is discretionary — ^No revision 
lies (Yol. 20) 1938 Pat 27 (28) ♦(Yol. 20) 1933 Nag 
86 (86, 87) = 29 Nag LR 118 No revision lies ^ if 
discretion exercised by triai Gourb be within it^ 
jurisdiction. 

[2] Though technically an order seems to oome 
under Rule 9 and though the order is not appeal- 
able still where the Court has no jurisdiction 
pass an order under R. 9 the order will be set 
aside in revision. (Yol. 11) 1924 Mad 718 (716)« 
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to be an interest entitling the person who procured such attachment to the benefit of 
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ORDER 22, RULE 10 
Synopsis 

1. Scope and applicability of the rule. 

2. Other cases of assignment, creation or devolu- 

tion of interest pending suit. 

3. Assignment of interest. 

5. ‘‘ Interest.** 

5. “ Attachment of a decree.’* 

6. Appeal from interlocutory order. 

7. Transfer of decree. 

8. Creation of interest. 

9. Devolution of interest. 

10. Insolvency of defendant. 

11. During the pendency of a suit.” 

12.. Application under this rule, when to be made. 
13. Execution proceedings. 

1$. Laches. 

15. Konewsmt. 

16. “ By leave of the Court.” 

17. Effect of adding new parties. 

18. Appeal. 

19. Letters Patent Appeal. 

20. Limitation. 

1. Scope and applicabilty of the rule.--- 

[1] The rule is an enabling one and is based on the 
principle that the trial of a suit cannot be arrested 
merely by reason of a devolution of the interest of 
a party. (Vol 29) 1942 Rang J3 (14)- 1941 Bang 
L R 366. * (Vol 33) 1946 Lah 33 (35) (DB) ♦ (’05) 
28 Mad 157 (160) (DB). 

[2] If the person acquiring interest does not 
choose to continue it, he will be bound by the dec- 
ree passed in the suit. (Vol 29) 1942 Bang J3 (14); 
1941 Bang L R 366 # (Vol 22) 1935 Pat 488 
(489) : 15 Pat 64 (DB) * (Vol 28) 1941 Oudh 
495 (496) * (Vol. 2) 1915 Cal 103 (105) (DB) * 
(Vol 25) 1938 Oal 481 (485) (DB) * (Vol 23) 1936 
Pat 420 (422) : 15 Pat 607 (Vol 24) 1937 Mad 915 
(917) (DB) (Vol 26) 1939 PO 170 (173) : I L 
B (1939) Bom 503 : 1 L B (1939) Kar 296 : 66 
Ind App 210. (PC) 

[3] The rule applies to appeals in cases where 
the devolution takes place pending appeal. (’95) 
18 All 286 (287). ♦ (Vol 21) 1934 All 442 (444) 
(DB) ^ (1900) 22 All 231 (232, 23r*) (DB) 

[4] The rule also applies to second appeals. (Vol 
25) 1938 Mad 757 (768) 

[6] The rule applies equally to oases of devolution 
of the interest of the plaintiff or of the defendant 
and to the case of appellants as well as to that of 
respondents. (Vol 2) 1916 Cal 771 (772) (DB) * 
(*96) 18 All 286 (287) ^ (Vol 31) 1944 Mad 166 
(166) * <Vol 83) 1946 Lah 268 (264) 


[6] The assignment, creation or devolution of 
interest must be by a party to the suit and not a 
stranger, (Vol. 3) 1916 Mad 523 (524) : 39 Mad 488 
(DB). (A widow of the deceased testator cannot 
apply to be brought on record as the “legal reprei* 
sentative” on the death of the executors who ins- 
tituted the suit^ ^ (Vol. 12) 1925 Mad 487 (488) - 
(Vol. 12) 1926 Mad 1166 (1166) (Assignee from heir 

>f plaintiff who was not brought on record 
cannot apply (Vol. 23) 1936 Pat 123 (125) : 15 
Pat 82 (DB) (Do) 

^Bee also (Vol. 23) 1936 Lah. 83 (84)] 

[7] The rule is a residuary one governing cases 
vhich are not provided for hy the previous rules of 
the order. (Vol. 30) 1943 Oudh 24 (25) (DB) 

(Vol. 23) 1936 Lah. 652 (666) : I. L. R. (1937) Lah 
525 (DB) * (Vol. 28) 1941 Oudh 495 (496) (Vol. 
10) 1923 Mad 237 (237) : 46 Mad 872 (DB) 
(Overruled in (Vol. 16) 1928 Mad 914 : 51 Mad. 
701 (PB) on another point.) ♦ (Vol, 12) 1925 Mad 
1166 (1167) (Vol. 14) 1927 All 272 (272) : 49 All 
310 (DB) (Vol. 2i) 1934 Lah. 190 (190) (DB). 

[But see (Vol. 11) 1924 Oal. 90 (91) (DB).] 

[8] Two devolutions— one by the death of a party 
and the other by a transfer of his interest, prior to 
his death transferee has the right to be impleaded 
under this rule. (Vol. 12) 1925 Oal. 4o7 (468) 
(DB) * (Vol. 31) 1944 Lah. 397 (398) (DB). (Court 
of wards taking over property of defendant can be 
impleaded). 

[9] The successor-in-interest of the party 
and not the opposite party can apply under this 
rule (Vol. 28) 1941 Oudh 495 (496). 

2. Other cases of assignment, creation or 
devolution of interest pending suit.— [1] The 
words “other oases,” etc., mean oases other than 
those specifically provided for in the preceding 
rules. 

(*06) 9 Oal W N 171 (173). + (Vol. 23) 1936 Lah 
83 (84) 

[But see (Vol. 32) 1945 Oudh 60 (61). (The rule 
does not apply to oases of devolution by^death )] 

[2] As to illustration of “ other oases of assign* 
ment, creation or devolution see the following 
cases ; 

(Vol. 8) 1921 Mad 599 (603) ; 44 Mad 919 (PB) 
(Transfer inter vivos (Vol. 14) J927 Lah 501 
(504) (DB) (Bo ) X. (Vol. 17) 1930 Pat 145 (146) : 8 
Pat 900 (Mortgagee parly releasing property to 
mortgagor) ♦ (Vol. 13) 1926 All 285 (286) (Suit 
against widow for debt of husband-posthumous son 
can be brought on record) f (Vol. 13) 1926 All 585 
(586) (Railway, a party taken over by Government 
—Government made a party) * (Vol. 13) 1926 Nag 
803 (303) (No “assignment” in case of dompany 
going into liquidation)). 
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[3] The “interest” referred to is ihe interest of 
a person who was a party to the suit, and it is the 
transfer of the iiii:eicst of such a person to the ap- 
plicant that entitles him to continue the sun 
under this rule, (Yol. f) J922 P G 304 (W) : 1 Pat 
681 ; 49 Ind App 220 (t^C) (Reversing) (Yol. 3) 
1916 Pat 118: 1 Pat L Jour (396) * (Yol. 23) 1936 
Lah 652 (666) ; ILR (1937) Lah 525 (DB). 

[4] A person who has a merely contingent inte- 
rest cannot come in under tihs rule. (Yol. 27) 
1940 Mad 918 (919) (DB) (Yol. 24) 1937 Mad 200 
(207). 

[5] The creditors of an insolvent cannot file an 
appeal which the Official Receiver has failed to 
file. (Vol. 28) 1941 Mad 577 (578). 

3, Assignment of Interest. — [1] It is not neces- 
sary that the transfer oi an interest under this rule 
should he direct. (Yol. 1) 1914 Cal 60 (63) (DB) 
* (Vol. 9) 1922 Oudh 289 (290) : 25 Oudh Gas 3J9 
(DB) * (Vol. 33) 1946 Nag 164 (165)=I L R (1946) 
Nag 43. 

[2] Assignment, pending suit, of the benefit 
which the plain tii may obtain under the decree — 
Assignee cannot be brought on record under this 
rule. (Yol 28)1941 Mad 389 (390) (DB). ^ (Yol. 
11) 3924 P 0 162 : 48 Mad 230 : 52 Ind App 1 (PC) 
(followed). 

4. Interest. — [1] A right to mam lain a suit is 
“interest'*. (Yol. 15) 1928 Mad 246 (248) (DB) 

[21 A right to recover mesne profits given by a 
decree is “interest** (Yol. 28) 19 J1 Oudh 263 (266) 
(DB). 

[3] The interest must be an interest in the sub- 

ject matter of the suit. (’08) 31 Mad 464 (466) 
(DB). (1901) 30 Oal 951 followed :!« (Yol. 24) 1937 

Mad 200 (207) (Yol. 23) 1936 Sind J66 (168).; 30 
Sind L. R. 170 (DB). 

[4] The interest must be one Which is vitally 
affected by the suit. (Yol. 5) 1918 Pat 606 (606) 
(DB). 

[5] The word “ interest** includes also a portion 
of the interest. (Vol. 2S) 1941 Mad 245 (246, 246) 
(DB). *(Vol. 6) 1919 Mad 755 ; 41 Mad 510 held 
not overruled by (Yol. 9) 1922 PG 304^1 Pat 581 = 
49 Ind App 220 (PC) * (Vol. 8) 1921 Mad 599 (600, 
603, 605) ; 44 Mad 919 (FB). 

[But see (Vol. 21) 1934 Mad 485 (488, 489)]. 

[A] Where after a decreo for money against a 
company it has assigned all its properties with 
liabilities, the assignee cannot be proceeded against 
as no property in suit has been assigned to him 
('03) 30 Cal 961 (964) (D. B) 

[E] In a suit on mere money claim the insolven- 
cy of defendant creates no assignment of interest 
within the meaning of this rule, (95) 22 Oal 259 
(265). 

[0] Suit by widow for partition of widow^s es- 
tate — The widow dying, no devolution, of interest in 
the suit on the adopted son. (Yol. 12) 1925 Nag 
423 (426) (DB). 

5, ** Attachment of a Decree.”— [IJ Attach- 
ment of a decree not ponding an appeal is not an 
interest. (Yol. 23) 1936 All 857 (858) (DB). 

[2] The benefit indicated in sub — r. (2) is the 
right to oppose or support the pending ap>poal. 
HYol. 25) 1938 Mad 757 (768). 

6. Appeal from Interlocutory Order*— [1] 


Suit pending— Appeal filed from an interlocutory 
ordcr-Court of first instance still has jurisdiction 
to implead parties under this rule. (Vol, 10) 1928 
Bom 303 (303) (DB) 

7. Transfer of Decree. — [1] This rule does not 
apply to the transfer of a decree. (Yol. 25) 1038 
Cal 169 (171) ; I L R (1937) 2 Cal 207. 

[See however (Vol. 27) 1940 Pat 259 (261) (DB).] 

8. Creation of Interest. — [1] A person who 
has attached property is not entitled to bo 
impleaded in a mortgage suit regarding ihe attar 
ohed properties, (Vol. 13) 1926 Nag 67 (68) (DB). 

[2] An adoption does not create an interest with- 
in the meaning of this rule, (Vol. 15) 1918 Nag 1 

(6) : 15 Nag L R 24 (DB). 

[3] This rule applies to a person acquiring the 
rights of a mortgagee on the principle of subroga- 
tion. (Vol. 26) 1939 Nag 215 (216) (DB). 

[4] The accrual of exclusive title under a parti- 
tion decree amounts to the “ creation *’ of an inte- 
rest in the property. (Vol. 27) 1940 Mad 876 (878)^ 

9. DcYolution of Interest.— [1] Suit by or 
agam&t a person in representative character- 
devolution of the representative interest-Eule 10, 
and not R. 3 or R. 4, applies whether such devolu- 
tion is by virtue of the death of the person or foi 
any other cause. (Vol. 19) 1932 Cal 783 (784) (DB). 

(Vol. 9) 1922 Mad 402 [403] ; 46 Mad 703 (DB). 

. (Vol. 20) 1933 Oal 329 (:32) : 00 Oal 794 (DB). 

[2] Where a new trustee is appointed in the 
place of a trustee, the estate “ devolves *' on the 
former. (Vol. 13) 1926 Mad 640 (541) (where for- 
mer trustee dies or retires) s|f(Vol, 15) 1928 Cal $§1, 
(663) (DB) (Former trustee removed) (Vol. 11} 
1924 Mad 615 (615). Fact that original trustee was 
wrongly appointed is immaterial. 

[3] The following are illustrations of devolution 
of interest : 

[<»] One of four uralans of a Malabar devaswam 
sued for redemption of a kanom. The other ural- 
ans had been made party defendants. One oi the 
latter three died pending suit. It was held it was 
a case of devolution under this rule. (Vol. 17) 1930 
Mad 881 (883) ; 53 Mad 790 (DB). 

[5] The manager of an undivided Mitakshara 
family files a suit as manager of the family and 
dies pending suit. The succeeding manager can 
come in under this rule. (’96) 23 Gal 912 (913). 

[c] When the Court of Wards assumes the 
management of the estate of a party to a suit 
during the pendency of the suit, there is a devolu- 
tion of interest. '(^<^1- ^2) 1935 Oudh 486 (487) 
(DB). 

- [See (Vol. 25) 1938 PG 49 (52) : 65 Ind App 57 ; 
17 Pat 1 ; 32 Sind L R :i90 (PC). (In this case 
the Privy Council observed that it was arguable 
whether Rule 10 Will ajiply to such case but did 
not express any definite opinion on the point.)], 

[d] Joint family Karta dying-Copareehers should 
be impleaded. (Vol 32) IQi 3 Oudh 60 (61). 

[4] In ca&os of devolution other than by death 
ii the person on whom the estate devolves doeb not 
bring himself on record, ihe-decree pas.sed in the 
suit will be binding on him. (Vol. 8) 192 J Cal 422 
(423) (DB). (Yol. 15) 1928 Mad 246 (248) (DB). 

[5] Where the cause of action is purely a porbo* 
nal one there can be no devolution of interest. ^ 
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(Vol. 21) 1934 Pegh 89 (90) (DB) ‘ (’12) 40 Gal 
3-23 (029) (DB). 

[See (Vol. 27) 1940 Gal 383 (385) (DB).] 

[6] An adoption creates no devolution of interest 
withm the meaning of this r-ale. (Vol, 6) 1918 
Nag 1 (6) : 15 Nag L R 24 (DB). 

10. InsolYeacy of defendant.— [1] Whether^ 
on the adjudication of a defendant pending suitj 
the receiver in insolvency can coma in under this 
rule will depend upon the "interest” involved in 
the suit. (’02) 25 Mad 406 (^13, 421, 423) (DB). 

[2] Where the suit is in personam, such as for 
instance a mere money suit* no interest devolves 
on the receiver or assignee. (’95) 22 Gal 259 (266) 

^ (Vol. 1) 1914 Sind 114 (114) : 8 Sind L R 325 
t (Vol. 20) 1933 Nag 6 (9) : 28 Nag LB 340. ^{^(’02) 
25 Mad 406 (421) (DB) (Vol. 22) 1935 Rang 439 
(446). 

[3] Where the suit relates to the ‘•es^-ato,*’ 
such as a suit to enforce a mortgage, the receiver 
or assignee should be impleaded. (Vol. 14) 1927 
PO 108 (109) : 54 Gal 595 : 54 Ind App 190 (PC). 

[4] If in above oases the receiver or assignee 
refuses to defend the suit the insolvent cannot on 
that ground defend it. (Vol. 2) 1915 Bom 298 
(299) : 39 Bom 568. 

[5] If the suit can go on without the insolvent 
defendant, the receiver need nob he made a party 
(Vol. 17) 1930 Oal 388 (390) (DB). 

[6] Adjudication of an insolvent during the pen- 
dency of a suit for maintenance against him — I)oc- 
ree passed declaring maintenance charge on the 
property. The insolvent can file an appeal against 
the decree. (Vol. 2-4) 1937 Mad 915 (917) (DB). 

11. ‘‘During the pendency of a suit.” [1] The 
rule does not apply if the asqignmont of 
interest tahes place before the suit is insli'uted. 
(Vol. 15) 1928 All 120 (123) (DB). ^ (’10) 12 Gal. 
Jour 545 (547) (DB) ♦(Vol. 11) 1921- Mad 648 (649) 
(DB). • (Vol. 24) 1937 Sind 47 (48) (DB). 

[2] The rule applies to cases of assignment of 
interest, after the preliminary and before final 
decree, [’01] 23 All 331 (334, .3.35, 338) (DB)r(Vol. 11) 
1924 Oal. 188 (189) (DB) * (Vol. 2^) 1937 Lah, 616 
(616) (DB). (Vol. 29) 1942 Pat 340 (340, 341) 
(DB) (Death after preliminary decree — 0 22 Rr. 3 
and 4 do not apply) (Vol. 27) 1940 Pat (259 261) 
(DB) (Do) (Vol. 16) 1929 Nag 142 (14^) (FB) (Do ) 

[3] Assignment of the rights of the plaintiff after 
a final decree in a mortgage suit although before 
sale under the decree is nob an assignment during 
the “pendency of the suit.” [Vol, 25] 1938 Cal 169 
(170) : I. L. B. (1937) 2 Cal 207. 

[^] Addition of a party to the suit after decree 
cannot be made under this rule. (Vol. 6) 1919 Mad 
765 (756) ; 41 Mad 510 (DB) : (Vol. 1 ) 1914 P. 0. 
129 (131) : 42 Cal. 72 : 41 Ind App 251 (PC). (It 
is do lb tful whether this rule applies after final 
decree) (Vol. 24) 1937 -Cal, 336 (337). 

[5] The rule does not to apply to oases of assign- 
ment of interest between the date of the decree 
and the date of the filing of the appeal. (Vol. 29) 
1942 Rang 13 (14) : 1941 Rang L. R. 366 * (Vol. 
29) 1942 Rang 15 (17) : 1941 Bang L. B. 371 (DB)# 
(Vol.'22) 1935 Lah. 119 (ISO). 

[6] The assignee of interest can be joined in the 


appeal under S. 146 (Vol. 4) 1917 Oudh 176 (174) ; 
20 Oudh Gas 31 (DB). (Under S. 14C) (Vol. 33) 
1946 Lah .33 (34), [But see (Vol. 22) 1935 Lah. 119 
(120)(DB) ] 

12, Application* under this rule, when to be made ; 

[1] An application under the rule can be made 
at anv Lime when the suit is pending (Vol. 17), 
1030 Gal 267 (20^^) (D^) (Vol. 2) 1025 All 8S (88) 
37 All 52G (DB) (’0") 30 Gal. GOO [611]. (Vol .3) 
1916 Pat 10 (11) (DH) 

[2] An application under this rule cannot be 
mado after the final decree. (Vol. 6) 1919 Mad 756 
(75C) : 41 Mad 510 (DB) (Vol. 13) 1926 Bom 406 
(408) (DP) (Vol. 18) 1931 Cal. 51 (51) : 57 Cal 
1143 (Vol. 5) 1918 Mid 409 (410) (DB) (Vol 13) 
1926 Mad 244 (246) (DB). 

[3] The fact that the assignee mado no applioa^ 
tion when the suit was pending will not d^bar him 
from filing an appeal as a person claiming under 
the party within the meaning of s, 146. (Yol, 28 
1941 Mad 245 (245, 24C) (DB) (Vol 6) 1919 Mad 
765 (756) : ^1 Mad 510 (DB). 

[4] Assignment pending the suit in the trial 
Court will not enable the assignee to apply to con- 
tinue an appeal or second appeal. (Vol. 28) 1941 
Oudh 495 (405, 4 96) (Vol. 27) 1940 Mad 876 (877, 
878) (Vol. 27) 19-^0 Pat 177 (179). (Vol. 21) 1934 
All 442 (44^) (DB). 

[But see (Vol. 25) 1938 Mad 757 (758) ^ (Vol. 11) 
1924 Gal 90 (91) (DB) (Vol. 31) 1944 Nag 137 
(1.39, 140) = I L R (1944) Nag 620.] 

[5] Plain bifi alleging transfer of her interest to 
two of the defendants and praying for striking 
oil of her namG— -Court ordering parties to 
continue without entering into merits of plain- 
tiff’s application — Court also finding that there 
was such transfer of interest — The defendants can 
join in plaintiff’s appeal against decree though 
thore was no formal order substituting them as 
plaintiffs. (Vol. 32) 1945 Bom 69 (73). 

13. Execution proceedings, [1] The following 
views have boen e^ressep as to whether the rule 
applies to execution prSceedings : — [1] The rule 
doos not apply to execution proceedings (’88) 10 
Alio? (106) (DB). . (Vol.19) 1932 Oal 423 (425) 
(DB) (Applicability of rule to execution proceedings 
doubted). 

[2] The rule applies to execution proceedings. 
(Vol. 29) 1942 Bom 82 (84) : I. L. B. (1941) Bom 
629 (DB). (Vol. 8) 1921 Mad 599 (601, 60.3) : 44 
Mad 919 (PB) [Explained away in (Vol. 14) 1927 
Mad 82-^ (824) which held that it does not apply] 
(’ll) 39 Cal 220 (DB). 

[3] A person on whom the interest of a party 
has devolved during execution proceedings can be 
added as a party under this rule or in the exercise 
of inherent power. (Vol. 27) 19^0 Pat 615 (615, 
616) (DB) (1897) 24 Cal 62 (P?) relied on : (Vol, 9) 
192-2 P. C. 304 ; 1 Pat 581 : 49 Ind App 220 (PC) 
explained. (1892) 19 Oal 683 ; 19 Ind App 166 (PC) 
referred]. 

[See however (Vol, 8) 1921 Pat 180 (181) (DB).] 

14. L'.ches.— [1] Delay or laches is aground 
for refusing permission under this rule. (Vol. 11) 
1924 Cal 188 (189) (DB). ^ (Vol. 20) 1933 Oal 696 
(699] : 60 Oal 940 (DB). ♦ (Vol. 12) 1925 Lah 674 
(575). * (Vol. 6) 1918 Pat 606 (60C) (DB). 

15. No new suit, — [1] No final decree has been 
passed* . The assignee can carry on the suit, and 
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Application of Order 11, In the application of this Order to appeals, so far 

to appeals ag may be, the word “plaintiff” shall be held to include an 

appellant, the word “defendant” a respondent, and the word “suit” an appeal. 

[1882—8. 982] 

rSOmCIAIi AHBNDUEBTS. 

OAIiGDTTA 

Add the following : 

“Provided always that where an Appellate Oourf has made an order dispensing with service of 
notice of appeal upon legal representatives of any person deceased, under 0. 41 B 14 (3), the appeal shall 
not he deemed to abate as against such party and the decree made on appeal shall he binding on the 
estate or the interest of such party.” [25.7.1928.] 


0- 22 B. 10 (co7itd.) 

oan'not file a new suit for the same relief. (’79) 6 
Oal 726 (731) (DB). 

[2] Assignee added in a pending suit — suit merely 
continues as against him and does not become a 
new suit. (’01) 2.3 All 331 (336) (Df ). 

16 By leave of the Court.— [1] The granting 
of the leave is discretionary with the Court. 
(Yol 29) 1942 Bom 82 (S4) : I L B (1941) Bom 
629 (DB) * (Vol. 27) 1940 Cal 383 (386) (DB) 

* (Yol. 21) 1934 Mad 337 (342) : 67 Had 892 (DB) 

♦ (Yol. 16) 1928 Mad 607 (608) (DB.) * (Yol. 11) 
1924 Cal 188 (189, 190) (DB) (Yol. 2?) 1936 
Pat 420 (422) : 15 Pat 607 (DB) (Yol. 22) 1936 
Mad 423 (423) ♦ (Vol 31) 1944 Nag 137 (139) = 
ILB (1944) Nag 620. 

[2] Unnecessary delay on the part of the appli- 
cant is a good ground for refusing leave. (Yol. 23) ' 
1936 Lah 662 (657) : I L B (1937) Lab 525 [DB]. 

[3] The assignee has the option of either getting 
impleaded or keeping quiet. (Yol. 31) 1944 Nag 
137 (141) ; ILB 1944 Nag 520 (No unnecessary 
delay-leave should not be refused. ♦ (Yol. 29) 
1942 Bang 13 (14) : 1941 Bang L B 366 * (Yol. 17) 
1980 All 380 (381) (DB). 

[4] The leave should not he given without 
notice to the party concerned. (’13) 17 Cal W N 
862 (863) (DB). 

[5] Leave should not be refused merely because 
the assignment is challenged. (Yol, 2) 1916 Cal 
771 (773) (Dr) 4e (Yol. 6) 1919 Cal 323 (323, 324) 
(DB) (Vol. 12) 1926 Oudh 143 (143) (Vol. 13) 1926 
Oal 173 (174)(Gourt should decide validity of assign- 
ment : (Vol. 21) 1934 Mad 337 (342, 344) : 57 Mad 
892 (DB) (Do) (Yol. 31) 1944 Nag 137 (140) 
141)=I L B (1944) Nag 620. 

[6] Where in addition to the assignment being 
disputed, there was long delay in making the 
application, leave was refused. (Yol. 12) 1926 
Lah 674 (575), 

17. Effect of adding new parties.— [1] An 
assignee is entitled to continue the further pro- 
ceedings from that date but is bound by all orders 
passed up to that date (Vol. 7) 3920 Mad 391 (396) : 

43 Mad 37 (SB). 


this rule-appeal dismissed with costs-he is liable 
for the full costs of the respondent in the appeal 
and not merely for the costs incurred from the 
date of his application. (Yol. 20) 1933 Mad 411 
(413) : 56 Mad 469 [DB]. (Also see S. 35 Note 26) 

[5] In oases of institutions represented at diffe- 
rent stages by different representatives, the Court 
has a discretion to allow amendments and new 
pleas in order to avoid multiplicity of suits. (Yol, 9) 
1922 Mad 402 [403] ; 46 Mad 703 [DB]. 

[6] Suit by inamdar against tenants for recovery 
of assessment — Decree for plaintiff — Subsequ- 
ently third party purchasing the land — The 
vendee intervened in appeal and also filed second 
appeal — Both dismissed, merely confirming 
first Court’s decree — No liability on the vendee— 
Decree cannot be executed against him. (Yol. 19) 
1932 Bom 462 (464). 

18. Appeal.— [1] 0. 43 R. 1 [1] gives aright o* 
appeal from an order granting, or refusing leave 
under this section. (Yol. 18) 1931 Oal 694 (696) 
(DB) (Vol. 20) 1938 Oudh 207 (209) : 8 Luck 
(DB) (Overruled in (Yol. 24) 1937 Oudh 220 : 13 
Luck 20 (FB) on another point.) ♦ (Yol. 22) 1935 
Oudh 486 (487) (DB). • (Vol. 83) 1946 Lah 263 

(264). (Yol. 2^) 1937 Lah 616 (616) (DB). 

[See also (Yol. 24) 1937 Mad 200 (206). (Where 
an application under 0, I. B. 10 is treated by the 
Court as having been made also under 0. 22 B. 10 
an appeal lies against an order passed on the 
application, (Vol 14) 1927 Cal 844 (844) : 54 Oal 
716(DB) (Appeal is the onlyiremedy) ♦ (Yol. 14) 
1927 Nag 307 (308) (Do). 

[2] Where an order purports to be passed under 
this rule an appeal will lie, even though, on the 
facts, the order is improper. (Yol. 8) 1921 Mad 
699 (600, 607) : 44 Mad 919 (FB). 

[3] Where the order is not one under this rule 

at all, no appeal will lie. ^ (Yol, 4) 1917 Cal 560 
(660) (DB). ^ (Vol, 4) 1917 Oal 627 (628) (DB) 

* (Yol 11) 1924 Mad 648 (649) (DB) * (Yol, 23) 1936 
Lah 83 (84) (DB). 

[4] No second appeal lies from an order under 
this rule. (Vol. 29) 3942 Bom 82 ( 84 ) : 1. L. B 
(1941) Bom 629 (DB) - (Vol. 22) 1935 Mad 423 
(423). 


[2] The rule does nob require deletion of trans- 
feror’s name as absolutely necessary on the 
tran‘^f6ree being allowed to prosecute. (*44) 1944 
All L. Jour. 361 (351) 

[3] After the assignee is impleaded, the assignor, 
though on record, will be concluded by all legal 
and hona fide proceedings taken by or against the 
assignee. 

(Yol 14) 1927 P, G. 67 (59, 60) : 61 Bom 442 : 64 
Xnd App 111 (PC). 

< Person allowed to oontinue an appeaU under 


19. Letters Patent Appeal. — An order refusing 
the application of an assignee of the plaintiff is a 
“judgment” within the meaning of clause 16 of 
Letters Patent. (*01) 24 Mad 252 (264) (DB) 


20. Limitation. — [1] (There is no limitation for 
the application under this rule. (’O'?) 30 Oal 609 
(612) (DB). (Vol. 11 ) 1924 Cal 90 (91) (DB)*(Yol. 8) 
1921 Nag 32 (33, 84) : 17 Nag L. R. 81. * (Yol. 14) 
1927 Oudh 166 (158) : 2 Luck 464 (DB) h - (VoL 31) 
1944 Nag 137 (141) ; I. L. R. (1944) Nag 620 
♦ (Vol. 22) 1936 Lah 316 (317). 
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RULE UA MADRAS 

After Rule 11, add the following as Rule llA : 

“R. IIA. The entry on the record of the name of the representative of a deceased appellant or 
respondent in a matter pending before the High Court in its appellate jurisdiction, except in cases under 
appeal to ^he King in Council, shall be deemed to be a judicial act within the meaning of S. 128 (2) 

(i) of the Code of Civil Procedure and may be performed by the Registrar, provided that contested 
applications and applications presented out of time shall be posted before a Judge for disposal.” 

[Dis. No.. 1601 of 1914.] 

Application of order 12. Nothing in rules 3, 4 and 8 shall apply to pro- 
to proceedings. ceediiigs in execution of a decree or order. [See S. 52.] 


ORDER 22 RULE 11 
Synopsis. 

1. Scope. 

2. Abatement of appeals in personal actions. 

3. Appeal by several defendants on grounds 

common to all. 

4. Appellate court’s power to declare abate- 

ment of sait. 

5. Appeal in suit for wakf property, 

6. Death during pendency of appeal to Privy 

Council. 

1, Scope. — [1] The effect cf this rule is to make 
the provisions of the previous rules applicable, as 
far as may be, to appeals. (^ 0 ! 30) 19^3 Oudh 11 
{12);18 Luck 567 (Rule <i). (Vol 21) 1934 All 1029 
(1030) (DB). : Right to sue should ha tikr*n to mean 
right to appeal. *(Vol. 21)1934 All 1011 C012) (DB). 
(Rules (1)) *(Vol 28) 941 Bom (293) : ILR (194J) 
Bom 603. (Rule 8). * (Vol. 10 1927 Bom 156 (167) 
(DB) ("Rule 3). * (1909) 30 Oal 418 (421.) 

(Rule G) ♦(Vol. 13) 19*26 Lab 829 (330). ♦ (Vol. 26) 
1939 Pat 623 (624) (Rule 9). 

[2] Death of one of the respondents during 
appeal — ^Representatives not brought on record. 
Appellant not aware of death — Appeal abates as 
against the deceased. (Vol. 1^) 1927 All 331 (332). 
* (Vol. 1) 1914 Mad 708 ('.09) : 38 Mad 1064. 

[3] Two independent appeals against same 
decree one by plaintiff and other by defendant — 
During pendency of ax^peal plaintiff dying — His 
legal representatives impleaded in his appeal, but 
not in defendanus appeal — Latter appeal will 
abate. (Vol. IS) 1931 Mad 277 (27'i). 

[4] Party already impleaded in appeal and in 
memorandum of objection — Two separate applioa 
tions are no+ necessary to bring hi= legal represent 
tatives on record — Bringing on record of appeal 
is sufdcieut for cross objections also, (Vol, 21) 
1934 Mad 448 (452) (DB). 

[5] Devolution of interest after deoreo in suit 
and before filing of appeal — This rule and consequ- 
ently previous rules do not apply. (Vol. 29) 1942 
Rang 13 (15) ; 1941 Rang LR 36G. 

[6] R. 11 does not apply to application under 
Punjab Alienation of Land Act, S. 21- A. (Vol. 
17) 1930 Lab 775 (775) : 11 Lah 706 (DB). 

[7] After abatement of an appeal, trial court has 
no jurisdiction to go on with proceedings taken in 
pursuance of an order of appellate c">urt which was 
intended to operate onlv during pendency of 
appeal. (Vol. 23) 1936 Lah CIS (619). 

[8] The rule has no application to appeals pen- 
ding in courts which have no jurisdiction to 
entertain them. (Vol. 22) 1935 All 92 (92, 93). 

iB2 AH, 


2. Abatement of appeals in personal actions. — 

[1] As a general rule the right to appeal in a per- 
sonal action does not survive on the death of 
fitlier pMt7. (Vol. 201 1933 Oal 61 (63) (DB). 

[2] Suit for damages for malicious prosecution 
dismissed — Pending appeal, appellant dymg — 
Appeal abates. (Vol. 5) 1518 Mad 1100 (1102) (DB). 

♦ (1911) 34 Mad 76. 

[3] Suit for d'lmages for defamation decreed— 
Appeal by defendant — Death of defendant will not 
causa abatement of appeal. (1902) 26 Bom 697 
{60S). 

[4] Decree for damages for slander set aside in 
appeal — Pending second appeal defendant dying— 
Appeal does not abate. (Vol. 4) 1917 Upp Bur 14 
(16) : 2 Upp Bur Rul 105. 

3. Appeal by several defendants on grounds 
common to all.— C ) Lower court's decision joint- 
ly affecting all defendants appellants — Death of 
one — Legal representatives not brought on record — 
Entire appeal can proceed as a whole the reason 
being that there is abatement only in so far as 
deceased is concerned. (Vol. 28) 1941 Pesh 36 (37) 

♦ (1911) 10 Ind Gas 27 (28) (All). ♦ (Vol. 3) 1916 
Lah 401 (402) (DB.) 

4. Appellate court’s power to declare abatement 
of suit. — (1) When the sole plaintiff respondent 
dies in appeal and the defendant appellant claims 
to be his legal representative, it is not the suit but 
the appeal that abates. (Vol. 6) 1919 All 355 (356) : 
41 All 283. 

5. Appeal in suit for wakf property.— [1] Suit 
by certain persons as followers of a shrine for 
declaration that certain property was wakf property 
decreed— Appeal— One of plaintiffs respondents 
dying— Appeal does not abate. (Vol. S) 1921 Lah 
390 (391). 

6. Death during pendency of appeal to Privy- 

Council.— [1] 0.22 has no application to appeals 
before Privy Council. Consequently on the death 
of a party in appeal pending' before Privy Council 
no question of impleading legal representatives or 
limitation arises. (1909) 4 Ind Gas 454 

(466) (Cal). ♦ (Vol. 7) 1920 Pat 89 (91, 92) : 5 Pat 
L Jour 314. (Death of one of respondents pending 
appeal before Privy Council — Legal representatives 
not brought on record — Decree of Privy Council is 
not nullity). ♦ (Vol. 7) 1920 Pat 672(673). (Where 
one of appellants to His Majastv-in-Oouncil died 
before passing of Privy Council deoreo, and no 
substitution was made, Privy Council decree caht. 
not be held void by the Courts in India ) 

ORDER 22, RULE 12. 

Synopids 

1. Executioii proceedings. 

2. Allahftbnd amendment 
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PROyiNCIAL AMENDMENTS 

ALLAHABAD 

At the end of the rule, add the words : 

“or to proceedings in the original Court taken after the passing of the preliminary decree Where 
a final decree also requires to be passed having regard to the nature of the suit.” 

OUDH 

Same as that of Allahabad. 

ORDER XXIII 

WITHDRAWAL AND ADJUSTMENT OF SUITS 

Withdrawal of suit 1 . (i) At any time after the institution of a suit the 

or abandonment of plaintiff may, as against all or any of the defendants, withdraw 
part of claim. lxj[g g^it or abandon part of his claim^ 


0. 22 R 12 (contd,) 

1. Execution proceedings.— [1] 0.22 B. 12 lays 
down that the provisions relating to abatement 
contained in Rules 3, 4. and 8 do not apply to 
execution proceedings. (Yol. 17) 1930 Cal 614 
(616) : 57 Cal 1137. * (Vol. 12) 1926 PC 117 (117) : 
4 Pat 607 ; 52 Ind App 188 (PC). (Proceedings 
for ascertainment of mesne profits are proceedings 
in execution. * (Vol. 22) 1936 All 27 (28), * (Vol. 
18) 1931 Bom 425 (427) ♦(Vol. 13) 1926 Gal 967 
(958). ♦ (1909) 10 Cal L Jour 396 (399) (DB) 
♦ (Yol. 19) 1932 Mad 73 (82) : 66 Mad 362 (FB). 
♦.(Vol. 25) 1938 Nag 628 (628) : ILB (19^0) Nag 
198. ♦ (Vol. 16) 1929 Pat 200 (200). (Pending 

esfecution proceeding does not abate by the death 
of any of the joint-decree holders). 

[See (Vol. 15) 1928 All 299 (300) : 60 All 621 
(R, 1 applies to execution proceedings— Names can 
be substituted while exeoutiou is still pending)] 

[2] The rule cannot be interpreted to mean that 
no substitution can he made in execution procee- 
dings. (Vol. 19) 1932 Mad 73 (76) : 66 Mad 352 
(FB). ♦ (Vol. 7) 1920 All 171 (172) ; 42 All 670, 

[3] On the death of a decree-holder pending an 

execution proceeding his legal representative can 
get himselt substituted and carry on the proceed- 
ings. (Vol. IS) 1931 Bom 423 (423) (DB) .♦ (Vol. 
29) 1942 Cal 390 (393). ♦ (Vol, 19) 1932 Mad 

73 (82) : 66 Mad 362 (P£) (Yol. 14) 1927 Mad 
184:50 Mad 1 Overruled, ♦(Vol. 22) 1935 Pat 
117 (118) : 13 Pat 777. 

[But see (Vol. 14) 1927 All 165 (167) : 49 All 
609 (FB). (Decree-holder dying pending execu- 
tion— Legal representatives mus fc make fresh appli- 
cation for execution.)] 

[4] On death of judgment-debtor, pending appli- 
cation for execution does not abate. (Vol. 23) 1936 
Bom 456 (467). ♦ (Vol. 17) 1930 Sind 16 (17). 

[6] Where a judgment-debtor dies during the 
Xiondenoy of an application for execution a fresh, 
application |or execution is not necessary for 
proceeding against the legal representatives of the 
deceased. (Vol. 18) 1931 Mad 303 (308) (DB). 

[But see (Vol. 12) 1925 Oudh 448 (448) : 28 Oudh 
Oas 330. (Death of judgment-debtor during execu- 
tion — Applying for substitution is not the proper 
procedure.)] . 

[6] Death of decree-holder pending execution — 
There is no fixed time within which application by 
legal representative for substitution should ho 
made. (Vol, 12) 1926 All 66 (67). 

[7] B. 12 does not apply to appeals against 
orders made ,^n execution proceedings. (Vol. 19) 


1932 Mad 574 (576, 576) : 56 Mad 1006. ♦ (Vol. 6) 
1919 Cal 1063 (1053). (Appeal relating to execution 
of joint decree— one deoroe-holder respondent 
dying — His legal representatives not brought on 
record within time — Appeal cannot proceed against 
surviving respondents alone) ♦ (Vol. 23) 1936 Lab 
1022 (1024) : ILB (1937) Lah 80. ♦ (Vol. 10) 1923 
Lab 560 (563). ♦ (Vol. 21) 1934 Mad 664 (664) 
(DB) ♦ (Vol. 15) 1928 Mad 772 (773) : 61 Mad 
868. ♦ (Vol. 26) 1938 Nag 502 (603) ; ILB (1939) 
Nag 119. ♦ Dissenting from (Vol. 12) 1926 Nag 
239). ♦ (Vol. 28) 1941 Oudh 16 (17) : 16 Luck 680. 
♦ (Vol. 21) 3934 Oudh 337 (340). ♦ (Vol. 25)41938 

Bind 239 (240) : ILB (1939) Kar 156. 

[But see ♦ (Vol. 16) 1929 Pat 665 (568) : 9 Pat.372 
(E’B).] 

2. Allahabad Amendment. — [1] The amend- 
of this rule by the Allahabad High Oourt is not 
retrospective. (Vol. 52) 1985 All 3,80 (181). 
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(2) Where the Court is satisfied — 

(a) that a suit must fail by reason of some formal defect, or 

(b) that there are other sufficient grounds for allowing the plaintiff to 
institute a fresh suit for the subject-matter of a suit or part of a claim, 

it may, on such terms as it thinks fit, grant the plaintiff permis sion to withdraw 
from such suit or abandon such part of a claim with liberty to institute a fresh suit 
in respect of the subject-matter of such suit or such part of a claim. 

(3) Where the plaintiff withdraws from a suit, or abandons part .of a claim, 
without the permission referred to in sub-rule (2), he shall be liable for such co^ts as 
the Court may award and shall be precluded from instituting any fresh suit in respect 
of such subject-matter or such part of the claim. 

(4) Nothing in this rule shall be deemed to authorise the Court to permit one 
of several plaintiffs to withdraw without the consent of the others. 

[4882— S. 373; 1877— S. 373; 1859— S.97. See S. 11, 0. 2 R. 2] 


0. 23 R. 1 (contd.) 

21. Liberty to withdraw two suits in order to 

bring a consolidated suit. 

22. “ On such terms as it thinks fit 

23. Fresh suit must be between the same parties* 

24. Same subject-matter. 

25. Additional relief in fresh suit. 

26. Effect of withdrawal without permission. 

27. Erroneous order granting permission. 

28. Effect of reversal of order granting permis- 

sion, 

29. Power of Court of Small Causes to allow 

withdrawal. 

30« Appeal. 

31. Letters Patent Appeal. 

32. Revision. 

1. Scope and object.— [1] Plaintiff withdrawing 
suit without the permission of the Court cannot 
bring fresh suit on same cause of action. (Vol. 28) 
1941 Nag 180 (180) iJc(Yol. 26) 1939 Rang 378 (380) : 
1939 Rang L R 749. 

[2] Plaintiff is liable for costs if he withdraws 
without permission. (Vol 30) 1943 Cal 427 (428) : 
I L B (1943) Cal 205 (DB). 

[0] The rule does not apply to alternative claims 
on the same cause of action. (Vol. 13) 1936 Bom 
189 (192). 

[4] Plaintiff can withdraw part of his claim for 
the purpose ^of bringing the suit within the court- 
fee paid without permission under this rule. 
(Vol. 33) 1946 Mad 126 (127). 

[5] No permission to wichdraw a suit can be 
granted where the deficiency in court-fee has not 
been paid. (Vol. 21) 1934 All 989 (990), 

[6] A suit does not cease to exist on an appli- 
cation by the plaintiff for its withdrawal. It con- 
tinues till an order is made by the Court on tho 
application. (Vol, 21) 1934 All 4 (8) : 56 All 825 
(DB). * (Vol. 19) 1932 Mad 31 (32). 

[7] Court can consider and decide objections to 
the withdrawal of the suit before passing orders 
on the application to withdraw. (Vol. 21) 1934 
Mad 337 (343) : 65 Mad 892 (DB). 

[8] Death of one of several oo-plaintlffb— His sons 
sought to be added as legal representatives but on 
their refusal to be joined as co-plain tiffs, joined as 
pro forma defendants — There is no " withdrawal 
of suit by the legal representatives. (Vol. 26) 
1939 Pat 226 (228) (DB), 

[9] Wliere the Court dismisses a suit ub against 
certain defendants on the ground oi misjoinder 


of parties and causes of action, there is no ‘ with- 
drawal * or ‘ abandonment ' by the plaintiff. (Vol. 
22) 1935 Mad 696 (697). 

[10] Where an application for final decree is 
withdrawn, it does not preclude a second applica- 
tion for tho same purpose. (Vol, J5) 1928 Mad 1165 
(1166) (DB). 

[11] Where a defendant withdraws a plea of sot- 
off, he will not be debarred from raising tho same 
plea in a subsequent suit against him by way of 
defence. (Vol, 24) 1937 Oudh 394 (396) : 13 Luck 
323. 

[12] Where the defendant in a suit makes a 
counter-claim to the suit, but the plaintiff with- 
draws his suit with liberty to file a fresh suit, the 
counter-claim can be continued as a plaint and can 
bo proceeded with on merits, (Vol. 21) 1934 
Bang 160 (161). 

[13] Redemption suits come within the scope of 
bar enacted in this rule. (Vol. 32) 1946 Mad 226 
(228) (DB). 

2. Applicability to certain proceedings— 
Appeals~-[l] This rule applies to appeals as well as 
second appeals. (’08) 1908 Pun W R No. 119 Page 
403 * (’01) 23 All 130 (132, 133) (DB). ^ (’67) 
3 Mad H. 0. R. 368 (369) (DB). (’83) 7 Bonrt87 

(289) (DB). (Second appeal.)] 

[See however (Vol. 25) 1988 Bom 442 (448) » 

I L R (1939) Bom 66) (DB) ] 

[2] The effect of tho withdrawal, without liberty 
of an appeal, is to make the decree of the lower 
Court res judicata and the only executable decree 
in the case, (’09)’5 Nag L R 88 (93) *(1892) 16 Bom 
243 (248) (DB). * (Vol. 16) 1928 All 679 (679) : 60 
All 698 (DB). 

[3] Appellant is entitled as of right to withdraw 
his appeal, if the respondent has not acquired any 
interest thereunder, but, if the respondent has 
obtained any rights under the apjoeal, it is not open 
to the appellant to withdraw his appeal without 
permission. (’26) 1938 Bom 442 (443) ; I L R 
(1939) Bom 66 (DB). 

Suits in Beni Cowrfs:— (4) The rule does m^t 
apply to suits under the Bengal Tenancy Act, 
(1908) 86 Oal 990 (996) (DB) * (’64) 1864 Suth 
W. R. 47 (48) (FB). (See however Ss. 37 (2) and 
147 of the Bengal Tenancy Act, VIII of 1885). 

[5] The withdrawal without permission ofan 
application or a suit under tho Bengal Tenancy 
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Act, does not bar a fresh suit in tho Civil Court in 
respect of its subjaot-niabter. (1911) 9 Ind Cas 4 
(-') (Gal) (^uit) # (1913) 40 Cal 428 (431, 432) 
(DB) (Application) ] 

[But see (Yol. 10) 1923 Cal 624 (626) : 50 Cal 626 
(BB).] 

[6] The rule applies to suits under theKorth- 
West Provinces Bent ,Act, XII of 1881. (1883) 6 
All 406 (413) (PB). 

Frohate proceedings: — [7] The rule does not 
apply to applications for probate. (Yol. 4) 1917 
Pat 41 (42) : 2 Pat L Jour 535 (BB). * (Yol. 19) 
1932 Lah 290 (291). 

Insolvency proceedings: — [S] The rule read 
with S. 141 applies to proceedings in insolvency. 
(1895) 17 All 156 (161) (DB). 

Execution proceedings: — [9] A decree-holder 
cannot, of his own volition, withdraw from execu- 
tion procedings where a third party has acquired 
an interest or right in tho property which is tho 
subject-matter of the execution proceedings. (Yol. 
25) 1938 Gal 615 (618) (DB). 

3. “At any time after the institution of a 
suit — [1] A plainfciS can withdraw his suit of his 
own accord and the order of the Court is not 
necessary for the purpose. (*0S) 32 Bom 345 (347) 
(DB). i (Yo]. 21) 1934 Mad 485 ( 492). 

[2] A withdriwal may ‘be made before the judg- 
ment is passed in tho case, (Vol. P) 1916 Mad 575 
(577) * (’69) 2 Beng LB (Bb^) xi (DB) (’75) Pun 
Be 150.65 page 168 (16^) (DB) (’29) 116 Ind 
Cas 823 (824) (DB) (Mad) (’ll) 35 Bom 261 
(263), 

[3] A plain tift cannot withdraw his suit so as to 
deprive the defendant of any rights that may have 
accrued to him as in the following cases: — 

[a] Partition suit — ^Defendant becoming entitled 
under S. 3 of the Partition Act to purchase the 
plaintiff’s share at a valuation to bo fixed by the 
0our4. (Yol. 5) 1918 All 356 (357) (DB). 

[b] A proliminery decree having boon passed in 
a partition suit. (Yol. 21) 1934 Mad 485 (492). 

^ (Yol. 7) 1920 Mad 646 (546), 

[o] Suit for accounts when preliminiry decree, 
has been passed. (Vol. 29) 1942 Lah 81 (83) =I L B 
(1943) Lih 151 (DB) * (Vol. 13) 1926 All 682 (583) 
(DB) * (Vol, 1) 1914 Mad 869 (370) (DB). 

[See howe'srer (Yol, 26) 1939 All 174 (176) (BB)]. 

[4] Plaintiff cannot abandon the^ suit and at the 
same time ask for a decision on the merits of tho 
case. (’09) 5 Nag L B 121 (122). 

[5] Plaintiff withdrawing suit is liable to pay 

such costs as the Court orders him to pay, (Yol. 
3) 1916 Mad 575 (67‘/). * (Yol. 12) 1926 Oudh 699 

(699) (DB). 

[6] Payment of costs cann:)t be made a condi- 
tion precedent to pi lintiff’s withdrawing his suit. 

( *96) 17 All 156 (161) (DB). 

[7] "Where the plaintiff enters into a compromise 
with the defendant but does not communicate the 
terms of the compromise to the Court, he should 
be held to have withdrawn his suit. (’01) 23 Ail 
219 (220) (DB). ♦ (’92) 1892 All W.N, 63 (53) (DB). 


[8] When a .suit is^ clismBsod at tho request of 
the pirbies on a patilion of ccripromi&b being fxlad, 
rho di'^mi-isal operates as a withdrawal, (Vc-l. 4) 
1917 Nag 1(0. 

V] Tha Court can permit tho ■withdra'wj.l o£ a 
suit only whilo tho suit is pending before it. (’36) 
168 Ind Gas 367 (ICi!) (Gal). 

Power 01 Appellate Court to allow withdraw 
wai of suit. — [1] A. Court of appo.il has power, in a 
propor oaso, to ^'rant permission to withdraw a suit 
with liberty lo hln .a fresh suit. (Vol 27) 1040 All 
203 (206) (DB) #(Tol. 11) 1921 All 260 (260). 

* (Vol. f) 1021 Bom 278 (280) : 45 Bom 206 (DB) 

(Dissenti ig from a contrary view oxpvo >ood in 06 
Bom, 201). * (Vol. 12) 1923 Gal 711 (712) (DB). 

* (Vol. 7) 1920 Bom lOT (10'') : 14 Bom 398 (DB). 

» (Vol. 5) 1918 Mad 1287 (1291) : .'0 Mad 259 (1?B). 
(Ovorruling (Vol. 2) 1915 M.id 3.09) * Bourke AGO 
99. * ('0'') 1909 Pun Ko No. 21, p. 45 (ol) (DB), 

* (Vol 1.') 1926 Nag JU ( <45) * ( 70) 14 Sulh W K 
(OC) 17 (22) * (Vol. 2?) 19.03 M.id 4-5 (446). * (’07) 
166 Ind Ca. 290 (290) (L.h) *(DP). 

[See (Vol. 2) 1915 PC 2.' (27) : 42 Cal 897 : 42 Ind 
App 79 (PC).] 

[2] Permission to withdraw suit with libarty to 
bring frosh suit not asked in trial court nor in 
lower Appollato Court still case is fully arguod- 
Permission should not be granted. (Vol 21) 1934 
All 214 (215) (D n.) 

[See also (Vol 29) 1942 Pat 148 (1,^0) (DB) *(Vol. 
13) 1926 All 548 (j'fi) .r(Vol, 5) 1918 V;ig 148 (149).] 

[3] The Appclliite Court h.is n-j p ’Wet to allow 
a suit to be withdrawn beforo thu appeal has boon 
admittod. (’ll) 33 Bom 2C1 (203) (DB) 

[4] Where a suit is dismissed and tho appeal 
from tho deer ‘c of dismissal is also dismisaod, the 
Appullato Court cannot, as p.irt of tiro urmo order, 
allow the suit to bo 'uiLhdr.iwn wiih libovLy to sue 
again. (Vol. 2t) 1941 L.ih 18 (U)# (Vol-) 1917 
Cal 409 ( lO) Dl.) *(Vol 25) 1939 B-ah 62 (o8, 54) 
(DB). 

[b] V7hcr.* ih. uial Court hid ilocrcod tho suit 
and Lhj Apf 1,11 lie Court alhjwcd ilio appeal and 
sota^ido the dccroc of the trial Court but did not 
expressly dismiss the suit, it w.ts held that tho 
Api)ullate Court’s order pjiisscd at tho same time 
allowing tho suit to be withdrawn with 1 berty to 
bring a frei-h tuit was not without jurisdiction, 
(1935) 39 Cal W N 680 (589). 

[6] A plaintiff-appellant ii uut onti'led as a 
matter of right to withdraw his suit and he will 
not be permitted to do so if the offoct of allowing 
him to withdraw it would be to deprive the defen- 
dant of the benefit of the lower Court’s adjudi- 
cation in his favour. (1913) 20 Ind Cas 17 (IS, 19) 
(DB) (Oudh) * (1905) 20 Bom 13 (U) (DB) 
^ (Vol. 12) 1925 Bom 425 ('27) : 19 Bom 072 (DB) 
*(yol, 10) 1923 Oudh 252 (253) * (1923) Cl Ind Cas 
831 (832) (Pat) * (Ycl 17) 1930 Pat 410 (411) (DB) 

(Vol 19) 1932 Mad 31 (32). 

[7] Plaintiff suing Government and some ryots- 

Claim to certain channel private proper ty- 
Decree passed in plaintiff’s livour-Government not 
appealing but ryots aiipeaLng-Pl lintiff seeking to 
withdraw suit against ryots being R'ltisffed with 
decree against Govornmonl-Pluntiff not allowed to 
to do so. (Vol 11) 1924 Mad 79 (79, 80) ; 

46 Mad 831 (DB). 



1213 


[THE CODE OE] CIVIL PBOOEDURE, 1908 


[0 25 B. i] 


0.23 B. 1 (contd). 

5. Withdi'av/al of application for entering up 
satisfaction of decree: — [1] Whore a decree-holder 
applies to enter up satisfaction of a decree but 
afterwards wants to withdraw his application, 
the Court should not allow him to do so. but 
should inquire into the mitter under 0, 21 
R* 2. (Vol. 6) 1319 Mad 198 (199). 

6. Withdrav^^al of application for withdrav/al of 
suit:— [1] A phintifE applying to withdraw his suit 
unconditionally has a locics penitentiae until his 
petition has been acted upon by tlia Court, and ho 
can withdraw his petition at any time before an 
order is made as prayed for iu his petition. (Vol 
10) 1923 Mad 216 (217) »(*12) 15 Ind Oas 852 (863) 
(OB) (Mad) * (1910) 12 Gal L Jour 13? 

" (DB) * (’71) 6 N W P H 0 R 66 (68) (DB). 

. [But see.fe?) 2 Agra 168 (159) (DB)]. 

[2] Suit withdrawn against some defendants 
and decreed iiras parte against others-i?aj parte 
decree set aside— Withdrawal of suit cannot be 
oinoelled-But pLimtiff miy be given permission to 
file fresh suit. (Vol 27) 1910 Mad 765 (766). 

7, Withdrawal of suit on behalf of minor;— 

[1] Courts should not allow a suit instituted on 
behalf of a minor to be withdrawn without be ng 
satisfied that the withdrawal is for the minor's 
benefit. (Vol 21) 1931 Oudh 257 (QS*)) (DB) 

[2] Where the next fiiend of a minor fraudu- 
lently withdraws a suit on behalf of the minor, 
the latter can sue again in respect of the same 
Bubjaot-matter (Yol. C) 1919 Lah 895 (390) : 1919 
Pun Re No. 59 (DB) ^ (’8^) 10 Cal 357 (367) (DB) 
5(e('02) 29 Cal 735 (/37) (DB) 

[3] Tho Court should not allow the uncondi- 
tional withdrawal of a suit on behalf of a minor, 
by the minor’s next friend, without liberty being 
reserved to bring a fresh suit, (’01) 27 Mad 377 
(379, 380), 

[See howeYer (’84) 10 Cal 857 (364, 365) (DB) 
(Withdrawal of a suit by the n^xt friend of a 
minor has the same effect as the withdrawal by a 
person of full age.)] 

8. Withdrawal of suit by some of several plain- 
tiffs:-[ll Where there are several pLiintifis in a suii 
the suit cannot bo withdrawn without the consent 
of all the pldnbifis, (Vol, 30) 1943 Gal 427 (131): 
I L R (1943) 1 Gal 20o (DB) ^ (Vol. 28) 1941 Nag 
180 (180) ♦ (’20) 55 Ind 0a8 926 ()27) (DB) (UP 
BR) * (v^ol .20) 1033 Mad 824 (825) ; 67 Mad 299 
(DB/ * (Vol. 12) 1925 Gal 637 (640) : 62 Cal 
139 (DB) * (’19) 52 Ind Oas 183 (180 7UP 

B R) * (nToI. 9) 1922 Pat 489 (490, 491) : 1 Pat '228 
(DB) * ( 87) 1887 Pun Bo No. 93, p, 209 (212, 216 
(DB) ♦ (Vol. 16) 1928 Mad 496 (496). 

[But see (*86) 1886 All W N 180 (190) (DP)]. 

[2] One of several co-plain tifls or co-appollants 
may withdraw from the suit or appeal so far as 
his own interest is concerned. (Vol 30) 1943 Oal 
427 (428, 430, 431) ; I L R (1943) 1 Oal 206 (DB). 

* (Vol, 14) 1927 Bom 244 (244) (DB) * (’Ob) 1908 
Pun W R No. 119. 

[3] If the withdrawing plaintiff wishes to sue 
again he must get the leave of the Court, and the 


Court cannot grant such leave without tho consent 
of tho other plainfciQs. (Vol. .30) 1913 Oal 427 
(428, 429) : I L R (1943) 1 Cal 205 (DB) 

[4] Where the right of action is a joint one 
Vesting in several persons, the Court can transpose 
the withdrawing plaintiff p,s a defendant, so that the 
suit miy not jad for defect o£ parties. (Vol 30) 
1943 Gal 427: (^31, 432, .:33) : I L R- (1943) 1 Cal 
205 (DB) 

[5] Tho wi'chdrawjl of unnecessary plaintiSs 
from a suit does not causa the dismissal of the 
suit. (’21) CO Ind Cas 592 (592) (U P B R). 

9. Withdrawal of representatiye suits— [1 
Where the plaintiS sues in a representative 
character it is not open to him to pub an end to 
the litigation by withdrawing from the suit. He 
may, no doub t, go out of tho suit, but that does not 
put an end to the litigation where other people are 
interested in it and have a right to come in and 
continue the litigation, (Yol. 21) 1034 All 4(7) : 55 
All 825 (DB) « (Vol. 22) 1936 P C 185 (186, 187) : 
62 Ind App 257 : 57 All 678 (P 0). 

10 Withdrawal of suit by vakil.— [1] Power 
to withdraw must bo specifically given. (Vol. 7) 
1920 Mad 232 (232) 

[See however (Vol. ;? 5 ) 1938 All .450 (i61)]. 

[2] A vakalatnama which authorises vakil to 
choose arbitrators, prefer objections to the award, 
file solenama, and do all necessary acts in con- 
nexion with the suit will include also an authority 
to withdraw a suit. (1912) 16 Cal W. N. 932 (933) 
(BB) 

11 Withdrav/al of suit by benamidar.— [1] 
Where a benamidar, in breach of trust, fads to 
carry on the suit and withdraws it, the real owner 
will be entitled to have the order of withdrawal 
vacated and to continue the suit. (Vol. 26) 1938 Gal 
874 (879) (D. B.) 

12. * ‘ As against all ois any of the defendants” 

[1] Plaintiff withdrawing suit against some of 
several defendants— Liberty of suing again not 
reserved— Subsequent suit agains^ those defendants 
barred. (10) 8 Ind Cas 860 (860) (DB) (Mad) * 
(Vol. 31) 1944 Bom 264 (265) 

[2J Suit by plaintifi against four persons as trus- 
tees— They were later removed and eight others 
appointed instead— Plaintifi got them substituted— 
Court found that four old trustees were personally 
liable to th3 plaintifi and not as trustees and tho 
new trustees Wore not liable at all— Held, plaintifi 
could not sue the former four persons whoso names 
had been struck o3 at his instance. (Vol. 26) 1939 
PC 110 (112) : 1939 Hang L. R 358 : 66 Ind App 198 
(P.O.) (/ol. 27) 1940 Oudh 43 {^). 

13. Effect of permission.— [1] Permission to 
withdraw with liberty to bring a fresh suit removes 
the bar of res res judioaia.( 94) 14 Mad 78 (80) (DB) 

* (Vol. 12) 1926 P 0 (68) : 52 Ind App 100 : 27 Oudh 
Oas 334 : 47 All 158 (P C)« See (Vol. 12) 1925 Oal 845 
(851) ; 62 Cal 894 (PB), Iper Suhiawardy, J.] 

[2] Permission to withdraw suit with liberty 
does not imply the recognition of maintainability 
of the second suit. (Vol. 9) 1922 Mad 447 (450) : 
45 Mad 90 (DB) 

[3] Where a suit instituted with the leave of 
the Court under cl. 12 of the Lett ers Patent is 
withdjfawa with liberty to bring a fresh suit, and 
an application is again made under ol. 12 of the 
Letters Patent for leave to institute the fre&h suit 
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Oouct can deal with the application and grant or 
refuse leave as it deems proper (*01) 24 

Mad 293 (295) (DB). 

[4] A suit against a number of defendants was 
dismissed and the plaintiS apoalad from the 
decree dismissing his suit. Pending the appeal, one 
of the defendants died and as no application for 
bringing on record his legal representatives was 
made within the period of limitation, the appeal 
abated as against him. The suit was then with- 
drawn with leave to bring a fresh suit. It was 
held that the legol representatives of the deceased 
defendant who had acquired a valuable right 
under the decree of the trial Court could not be 
affected by this order to which they were not par- 
ties. (Voi. 22) 1935 All 853 (654). 

14. Withdrawal from suit pending arbitration: 

[1] — Reference to arbitration by order of Court- 
Suit cannot be withdrawn with liberty to bring a 
fresh suit either before or after award. (’87) 9 All 
168 (172) (DB) * (Vol. 3) 1916 Oudh 14L (141). ^ (’03) 
7 Cal W ■N 186 (187, 188) (DB) * (Vol. 26) 1938 All 
56 (56, 67) : ILR (1938) All 146. 

[2] Reference to arbitration by order of Court 
invalid and award consequently void — ^Second suit 
is not incompetent. (Vol. 12) 1925 Mad 621 (624). 

[3] . Application withdrawn without leave of 
Court to filofrosh application— Only fresh applica- 
tion bo file the award is barred, not suit to enforce 
the award. (Vol. 29) 1942 Bom 57 (59) ; ILR (1942) 
B«m 94 (DB). 

18. Withdrawing after suit has abated against 
some of the defendants.— [1] Order permitting 
withdrawal of suit with liberty to bring a fresh 
suit after the suit has abated. Order is without 
jurisdiction. (-36) 40 Cal W N 1019 (1022). 

[2]. Suit against a defendant abating by reason 
of his legal representatives not having been brought 
on record within limitation — Plain tifi withdraw- 
ing with permission to bring a fresh suit — Fresh 
suit can only be brought against defendants who 
Were actually on record at time of permission and 
not against legal represenlativos of the deceased 
defendant. (Vol. 1) 1914 Mad 170 (170) : 88 Mad 643 
(DB) ♦ (Vol. 22) 1935 All 853 (864). 

16. “ Formal defect — [1] The expression 
formal defect ” connotes defects of various kinds 
not afieoting the merits of the case. (V ol 30) 1943 
All 67 (68) -.ILR (1042) All 942 (Vol 27) 1940 
Bom 121 (125) : IL R (1940) Bom 299 (FB) * (Vol 
H) 1924 Bang 249 (258) : 2 Rang 66. 

[2] A defoot which goes to the root of the 
plaintiff’s claim is not a formal defect. (Vol 12) 
1925 Mad 617 (618). 

[3] The “ formal defeo fc ” need not necessarily 
be in the pleadings. (Vol 18) 1931 Cal 268 (269) 

W The Court must be satisfied that the suit 
must fail by reason of some formal defect. More 
objections by the defendant are not enough. (Vol 
28) 1941 Lah 18 (19) * (Vol 12) 1925 Oudh 140 (141) 
* (Vol 18) 1931 Cal 336 (336) st*- (192i) 64Ina Gas 82 
(82) (D B) (Cal) * (Vol 11) 1924 Rang 249 (255) : 2 
Rang 66. 

[But see (Yol 5) 1918 Pab 485 (48G); 3 Pat L Jour 
630 (DB)]. 

[5] Order allowing withdrawal on the ground 
of lacuna in the case of plaintiff must contain the 
lacts to enable a Court to know the lacuna and 


the reasons for holding that a case has been made 
out under » e rule. (Vol 31) 1944 All 224 (224). 

[6] The following .aro some examples of “formal 
defects ’* 

[а] Omission to obtain permission of the insol- 
vency Court for filing the suit. (Vol 12) 1926 Rang 
105 (107) : 2 Rang 648. 

[б] Misjoinder of parties or causes of action 
(Vol 6) 1918 All 425 (426) : 40 All 7 (D B). 

[c] Erroneous valuation of suit. (’07) 29 All 
471 (476) (D B). 

[d] Institution of suit in a Court which has no 
jurisdiction. (Vol 30) 1943 Oudh 36 (37) (D B) 
(Vol 6) 1919 Mad 1071 (1076) (D B). 

[7] The following are instances of defects 
which are not formal : — 

[cs] Suit bar of limitation. (Vol 5) 1918 Sind 6 

(8) : 13 Sind L R 1. 

[6] Non-joinder of parties. (Vol 30) 1943 All 67 
(68): ILR (1942) All 942. (Vol 28) 1941 Oudh 
m (420) ♦(Vol 3) 1916 Mad 674 (674) (Vol 21) 1934 
Cal 59 (60) (D B). 

[c] Non-joinder of causes of action. (Vol 1) 
1914 All 467 (458) . (’22) 36 Ind Gas 285 (286) (Lah) 

[if] Suit for a declaration of a public right of 
pathway without taking steps under s. 91 or 0.1, R.8 
or proving special damage. (Vol 12) 1925 Cal 711 
(713) (D B) 

[e] Failure to put alternative case or omission 
to implead other parties or failure to produce 
documents at proper time are material. (Vol 28) 
1941 Oudh 417 (420). 

17. “Other sufficient grounds “.—PI A suit 
cannot be allowed to be withdrawn with liberty 
of suing again apart from the provisions of the 
rule. (Vol 4) 1917 Cal 830 (830) (D B) (Vol 7) 
1920 Pat 63 (64) (D B) Note. — This case is over- 
ruled. * (Vol 9) 1922 Pat 44: 1 Pat 90 (F B) on 
another point *(¥0! 2z) 1935 Pat 438 (438). 

[2] The Court before granting leave under this 
rule must satisfy itself that the conditions speci- 
fied therein exist. (1911) 10 Ind Cas 556 (557) (DB) 
(All) ♦ (Vol. 5) 1918 Nag 93 (94) ♦ (Vol. 5) 1918 
Pat 452 (453) (D.B.) : (’27) 1927 Mad WN. 851 (851, 
852) : (Vol. 25) 1938 Lah 682 (583). 

[3] Failure of the plaintiff to prove his ease is 
no ground for allowing him to withdraw his suit 
Vfibh liberty of suing again for the same subject- 
matter. (Vol. 30) 1943 Nag 307 (312) ^ (Vol. 28) im 
Oudh m (420) ♦ (Vol. 27) 1040 Bom 121 (126) : ILB 
(1940) Bom 209 (FB). (Dissenting from 33 Bom 
722). *(Vol. 1) 1914 P C 249 (262) (PC). 

[4] Defect in suib shutting out fair trial on 
merits — ^Ecror made in good faith by the plaintiff — 
Sufficient ground for allowing withdrawal exists. 
(Vol. 26) 1941 Nag 258 (260) ♦ (Vol. 4) 1917 Nag 121 
( 122 ) 

[6] Defect must not be due to the plaintiff’s 
own fault. (Vol. 18) 1931 Gal 107 (108) (D B.) ♦ 
(Vol. 22) 1935 Oudh 495 (495). 

[6] Defect curable by iimundment of plead- 
ings— Withdrawal cannot be allowed (Yol. 5) 1918 
Oudh 163 (163) : 21 Oudh Gas 66 ♦ (’27) 1927 Mad 
WN 861 (861, 852). 

[7] After judgment, the Court cannot allow the 
suit to bo withdrawn wilh permission to bring a 
fresh suit on the same cause of action. (Vol. I8) 
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1931 Cal 336 (336). * "(Yol. 16) 1929 Cal 88 (89) :* 55 
Cal 106T * (*11) 35 Bom 261 (263) (DB) 

[8] The expression ** other sufficient grounds ** 
should be construed ejusdem generis with “formal 
defect **. (Vol. 13) 1926 Bom 316 (316) ; 50 Bom 192 
(DB) * (Vol. 16) 1928 Mad 1086 (1086) ♦ (Vol. 13) 
1926 Mad 863 (863) * (Vol. 25) 1938 Lah 582 (583) ^ 
(Vol. 25) 1938 Lah 294 (294) * (Vol. 16) 1929 All 683 
(686) * (Vol. 15) 1928 Oudh 482 (484): 3 Luck 403 
(D.B.).* * (Vol. 12) 1925 Oudh 291 (293) * (Vol. 4) 
1917 OaL409 (410) (DB) • (Vol.*3) 1916 Cal 255 (256). 
44 Oal 367 (DB) * (Vol. 6) 1918 Pat 261 (262) (DB). 
(Vol. 22) 1935 Pat 438 (438) -¥ (1909) 5 Nag. L.B. 88 
(92). [See however : (Vol. 18) 1931 Gal 263 (269) * 
(Vol. 21) 1934 All 214 (216) * (Vol. 22) 1935 Bom 28 
(29) ♦ (Vol. 6) 1919 Mad 1071 (1073, 1074) ♦ (Vol. 25) 
1938 Bang 389 (390).] 

[9] The grounds must be, though not ejusdem 
generis with the grounds mentioned in cl. (a), 
analagous to them. (Vol. 28) 1941 Mad 46 (47)*(Vol. 
27) 1940 Bom 121 (125) ; I.L.B. (1940) Bom 299 
(F. B.). 

[10] The following have been held to be 
** sufficient grounds 

(а) The omission to file a power-of-attorney. 
(Vol. 13) 1926 All 294 (294, 295). 

(h) Evidence being not available, for no fault 
of the plaintif!. (Vol 18) 1931 Oal 268 (269) (DB). 

(c) Two suits brought— Both sought to be with- 
drawn to bo consolidated into one — Apprehension 
that second suit -would be barred under 0. 2, B. 2 
(Vol. H) 1924 Bang 249 (265) : 2 Bang 66. 

{d) Plaintif misled by the absence of a 
specific denial in the written statement. (Vol. 1) 
1914 Cal 842 (843) (DB). 

(e) Material document rejected as not properly 
stamped. (1870) 13 Moo Ind App 160 (170) (P.O.) 

(/) The defendant absent and the plaintif finds 
that even if a decree is passed, it cannot be 
executed. (’91) 15 Bom 160 (164) [But see (92-96) 
1892-1896 Dpp Bur Bui 261]. 

[H] In the following oases it was held that 
there were “Not sufficient grounds “ ; — 

{a) Parties ready for trial and withdrawal 
prejudicing defendant. (Vol. 12) 4925 Mad 617 
(618) Hi (Vol 9) 1922 Nag. 84 (86) : 18 Nag, L.B. 30 * 
(Vol. 15) 1918 All 356 (357) (DB) H* (’09) 33 Bom 
727. 

(б) Plaintif s not ready to go on with the case. 
(Vol. 12) 1925 Mad. 1268 (1269). 

(c) Plaintif deliberately and grossly under- 
vaiuing suit and paying insufficient court-fee, 

(d) Notices on the heirs of a deceased defen- 
dant could not he served. ( Vo]. 9) 1922 Bom 449 
(449) : 47 Bom 92 (DB) 

(e) Some important items left from plaint 
owing to mistake of writer. (Vol. 4) 1917 Oal 36 
(37) (DB). 

(/) Plaintif deliberately and grossly under- 
valuing suit and paying insufficient court-fee. 
(Vol. 30) 1943 Nag, 307 (311) X. L. B (1944) Nag. 51. 
* (Vol. 6) 1919 Mad 1071 (1074) : 41 Mad 701 (DB) 

(^) Plaintif’s cause of action vanished — But, 
out of excess of caution to meet possible claim by 
defendant, requesting Court for permission to 
bring fresh suit— Held, no right to bring fresh 


suit. (Vol. 28) 1941 Nag. 258 (260). 

[12] Plaintif applying for permission to with- 
draw suit — Defendant not objecting if costs Were 
paid — Court has jurisdiction to permit withdrawal 
with liberty to bring fro'^h suit. (Vol. 25) 1938 All 
450 (451). 

18. “May grant permission”. — [1] Granting 
permission under this rule is within the discretion 
of the Court.. (Vol. 30) 1943 Nag 307 (312) : I.L. B. 
(1944) Nag. 5t 

[21 The court can pass an order under the rule 
without an application by the plaintif. (Vol. 14) 
1927 Nag 302 (303) : 10 Nag L B 142 * (Vol. 25) 1938 
Mad 865 (876) (DB). [See however (’37) 1937 Oudh 
W. N. 1146 (1149) ] 

[3] Notice to the defendant should he given 
before leave to withdraw with liberty to file a 
a fresh suit, is granted by the Court. (Vol. 

4) 1917 Oal 633 (633) ; 44 Cal 454 (D, B.) * (Vol. 17) 
1930 Nag 151 (151, 152) *(Vol. 31) 1944 Sind 192 (194): 
I L B (1944) Ear 169 (DB). 

[4] The permission under the rule extends only 
to one suit. (Vol. 15) 1925 Bom 272 (272) (DB). 

[5] "Where the second suit is found to contain 
some formal defects, leave to withdraw with 
liberty to institute fresh suit may be given in 
respect of it. (Vol. 28) 1941 Lah 192 (195) : I L B 
(1941) Lah 331 (D. B.) 

[6] A direction in the decree permitting the 
plaintif to bring a separate suit in regard to a 
portion of the claim is enough. No specific order 
is naoessary. (Vol. 25) 1938 Mad 866 (876) (DB) 

[See however (’37) 1937 Oudh W.N. 1146 (U49)] 

[7] The power of permitting under this rule a 
fresh suit on the same cause of action should be 
exercised very sparingly. (Vol. 28) 1941 Mad 46 
(47). 

[8] Where the requisite evidence is not pro- 
duced, leave should not be granted. (Vol. 31) 1944 
Nag 183 (184). 

19. Form of permission. — [1] The permission to 
file a fresh suit need not be express but may 
be implied from the oiroumstanoes under which 
the order was passed. (VoL 11) 1924 Nag 285 (286) 
♦ (Vol. 21) 1934 All 292 (293) He (Vol. 13) 1926 Pat 
259 (260) : 5 Pat 23 (D.B ) * (Vol. 14) 1927 Oudh 360 
(360) (D B) * (Vol. 14) 1927 Bang 237 (238) ♦ (Vol. 

5) 1918 .Mad 126 (127) (S.B.) * (*96) 9 0. P. L. R. 3 
(4). * (Vol. 7) 1920 Lah 494 (496) (DB). 

[But see (Vol. 4) 1917 Lah 33 (34) : 1916 Pun 
Be. Ko. 97,] 

[2] The Court cannot refuse liberty to file a 
fresh suit and at the same time dismiss the suit, 
(’26) 95 Ind Oal 199 (200) (Gal) Ht (’32) 135 Ind Oaa 
160 (160) (All). 

t3] The Court cannot allow withdrawal of suit 
and at the same time refuse libertv to bring a 
fresh suit. (Vol. 15) 1925 All 272 (272) * (Vol. .5) 
1928 Oal 273 (573) ♦ (Vol 8) 1921 Pat 360 ($60) ♦ 
(’08) 32 Bom 345 (34fc} (DB). *(1909) 3 Ind Oas 206 
(206) (Mad) * (Vol. ^/) 1920 Pat 587 (587,688)* 
(Vol. 19) 1932 Mad 155 (165). 

[4] An order granting permission to sue in 
respect of a portion of the claim only is bad. (*03) 
6 Bom L. B. 223 (224) (DB ). 

[6] Directing a new plaint to be filed is not a 
legal order ti be passed on an application under 
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R, 1 Sub-r. (2) (’87) 9 All 191 (200) 13 Ind App 
134 (PC) 

[6] The dismissal of a suit in the form “in 
which it is brought” does not amount to a 
permission to sue agu^in. (’87) 9 All 155 (157) 
(D. U.). 

[7] Where the Court passes an order granting 
permission to withdraw the suit with liberty to 
bring a fresh suit and adds that “ the suit stands 
dismissed”, a fresh suit is not birred by res- 
judicata. (Vol. 28) 1941 Lah 192 (194) : I L R 
(19^1) Lah 331 (DB). 

[8] An applioation for withdrawal of a suit 
under rule 1 is a petition chargeable with court- 
fee under the Court-fees Act. (’84) 8 Mad 15 (17) 

(E. BO- 

20 Dismissal of suit with liberty to bring a 
fresh suit. — [1] A Court cannot dismiss a suit with 
liberty to the plaintiff to bring a fresh suit 
on the same cause of action. (Vol.. 28) 1041 Rang 
318 (119) : 1<^41 Rnxig L B lA • (Vol. 12) 1925 P G 55 
(58) : 52 Ind App 100 : 27 Ondh Gas 334: 47 All 158 
(PC) * (’89) 11 All 187 (189) (EB). 

[2] The suit can b^ dismissed and permission 
granted to bring a fresh suit if tho suit N 
premature. (Vol. 13) 1026 Mad 594 (597). 

21. Liberty to withdraw two suits in order to 
bring a consolidated suit.~('') Liberty to withdraw 
two suits in order to oonsolid ite them into one may 
bo granted (Vol, 11) 1924 Bang 249 (266) : 2 Rang 66 

22. “On such terms as it thinks fit”.— 
(1) Plaintiff should ordinarily be allowed to 
withdraw his suit by allowing costs to defendant. 
(Vol. 10) 1923 Bom 206 (206) : 47 Bom 559 (D. B.) * 
(Vol. 19) 1932 Mad 714 (715). * (Vol. 13) 1926 All 
733 (733) : 48 All 696. 

[2] Order making payment of costs a condition 
procedont to withdrawal with liberty to bring fresh 
suit should fix the time for payment and direct 
that suit Will stand dismissed on failure :*(Vol 6) 
1918 Pat 171 (171, 172) 4^ (Vol, 22) V35 Nag 56 (56, 
67) * (Vol 16) 1929 All 692 (696) ^ (Vol- 1) 1914 Oibl 
207 (-208) (DB), 

[3] There is conflict of opinion as to whether a 
second suit is barred on fa lure to pay costs where 
no direction is given. They are as follows : — 

(a) Whether tho direction as to date for pay- 
ment is given or not and whether such payment 
is made or not the suit will not fail. (V ol. 30) 1943 
Oal 560 (663) : I. L. R. (1944) 1 Cal 286 (D, B.) ♦ 
(Vol. 25) r3S Cal 13 (15) : I. L. R. (1938) 1 Gal 273 
(D.B ) * (VoL 14) 1927 Lah 169 (160) * (Vol. 14) 1927 
Lah 169 (160) ^ (^ol. 28) 1941 Lah 192(194) ; I. L. B. 
(1941) Lah 331 (D.B.) * (Vol. 13) 1926 Pat m (410) : 
6 Pat 306 (D.B ) * (Vol. 13) 1926 Pat 472 (473), 

[See however (Vol. 26) 1931 Lah 148 (148)]. 

[But see (Vol. 5) 1918 0 1 749 (750) (D.B.) * (Vol 
21) 193A (Oal 433, 435) (D.B.) * (VcL 12) 1926 Pat 
308 (310) ] 

(^0 (1) Where a date has been fixed, fadure to 
pay cannot be remedied by a subsequent deposit, 
and such deposit will in no wiy comply with the 
order for withdrawal and whore no such date has 
been fixed the suit will not fail by reason of non- 
payment. (Vol. 20) 1933 All 810 (812) : 56 All 10 
(D. B.) 


[But see (Vol. 16) 1929 All 692 (696).] 

(c) Non payment of costs is a mere irreg- 
ularity which can be cured by payment at any 
time before hearing of suit. (Vol 16) 1929 Nag 135 
(136) : 25 Nag L. R. 171 ^ (Vol. 22) 1936 Nag 56 
(56) : 31 Nag L. R. 266. (for the purpose of limi- 
tation, suit is deemed to have been institnued on 
the date of payment of costs). 

(d) Costs should be paid where date has been 
fixed before expiry of such time and where no such 
date is fixed, before tho institution of second suit ; 
failure will bar the second suit, (Vol. 16) 1931 Bom 
257 (258, 25^) : 55 Bom 206 (D. B.) ^ (Vol. 11) 1924 
Mad 877 (878, 879) * (1910) 33 Mad (25i) (Vol. 
2C) 1939 Bang 378 (38Q, 881). 

[But see (Vol. 6) 1918 Mad 78 (80) (D. B.)] 

[4] Plaintiff desiring to modify or annul the 
oondiUons of withdrawal should ask for that, 
before order permitting withdrawal is passed. 
Nor Cwin he revive the suit on the ground of non- 
aGC3ptance of condition after the order is p.assed. 
(Vol. 28) 1941 Bom 290 (292) : 1. L. R. (1941) Bom 
570. 

[6] Court can extend the thne for payment of 
cost where it is imposs.ble for the plaintiff to pay 
them within time fixed. (’06) 2tl Mad 370 (3T1) 
(D B) ♦ (Vol 13) 1926 Pat ^09 (*^11); 6 Pat 306 (D B) 
* (’12) 13 Ind Oas 150 (160) (D B) (Oal). 

[6] The Court 'vvhioh permits withdrawal of 
suit with leave to institute fresh suit cannot 
prescribe a period within which to instituto such 
suit so as to our bail the period which the law 
allows him. (Vol 14) 1920 Bom 29 (20) : 44 Bom 
939 (D B). 

23. Fresh suit must be between the same 
parties ; — [1] The b ir under this rule applies only' 
if the parties in both suits are the same. (Vol 15) 
1928 All 689 (694, 695) (D B) (Vol 4) 1917 Pat 5^8 
(54^) (DB) • (Vol 10 1927 Bom 87 (88) (D B) * 
(Vol 2 ) 1942 Smd 130- (131): ILR (1J42) Ear 56 
(DB). 

[2] Where the second suit is against a different 
defendant it is not barred under thiR rule. (Vol 
29) 1942 Bom 67 (59); ILR (1942) Bom 94 (DB) 

[3] The withdrawal without the leave of the 
Court, of a suit by a Hindu reveisioner, challen- 
ging an improper alienation by a Hindu widow, is 
no bar to another suit by another presumptive 
reversioner for the same purpose. (Vol 5) 1918 
Mad 405 (496) (D B). 

[4] By “fresh suit” the rule does not con- 
template a freshly filed suit against all tho 
parties to tho suit. It is quite sufficient if tho 
suit is instituted against a particular party after 
leave has been obtained under 0. 23, R. 1. (Vol 
32) 1945 Eom 74 (75). 

24. Same subject-matter.—- [1] Tho term 

“ subject matter ” is synonymous With “ cause of 
action*'. (Vol 21) 1934 Cal 433 ( 3^, 436) (D V) * 
(^"ol4) 1117 Bom 10 (10); 42 Bnm 155 (D T) * 
(’0 ) 13 Mad L Jour 462 ('65, 466) ] ) (Vnl 

20) IMS Mad 3 ( ) : 56 M id 161 (D I ) * (Ved 1'*) 
1132 Lah 138 (13i, 140). * (Vol 1) rv4 Sini 112 
(r4) : I L R (194^) Kar 16"» (D F) :*= ( 'l^’cl 11) 1924 
Oudh 180 (Ul) * (Vol 2C) 1080 All 684 (68C). 

[2] A suit on a different causo of action is not 
barred under this rule. (Vol 2f) 1042 Sind 130 (131) : 
ILR (1942) Kar 66 (DB) ^(Vol 4) 1917 Mad 512 (517) 
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39 Mad 987 (F B) (Overruling 21 Mad 35)* 
(Vol 21) 193^ Lah 721 (723) ; 16 Lah 27 (DB) 

* (Yol 20) 1938 Lah 943 (14^') : 15 Lah 1 (D B). 

[8] When the cause of action is diSerent, a 
suit is not birred even though the suit may 
relate to the same property. (Vol 11) 1924 Oudh 
180 (181) * (Vol 21) 1934 Oal 433 (436) (DB) * 
(Vol 20) 1933 Lah 943 (944) : 15 Lah 1 (DB). 

[4] A suit b^sed on the same cause of action 
as the first one is barred, where no permission 
to institute such fresh suit was obtained. (Vol 17) 
1930 Lah 755 (766) (DB)*(Vol 26)1939 All 584(586). 

[5] In the following cases it was held that 
withdrawal without leave barred a second suit, as 
the cause of action was the same : — 

[^i] A suit for declaration of title to a war 
bond is a bar to a suit for the recovery of the 
bond. (Vol H) 1924 Rang 127 (131) : 1 Rang 618 (DB). 

[h] A suit for recovery of plots A and B 
withdrawn with reference to plot B — Second suit 
for recovery of plot B is barred(Vol 6)1918 Cal 23(26) 

[6] In the following oases the second suit was 
held not barred ; 

Suit for ejectment on the basis of tres- 
pass-Seoond suit for ejectment after quit notice of 
the same defendant on the basis of tenancy. 
(Vol 4) 1917 Bom 10 (10) : 42 Bom 156 (DB) 

* (Vol 7) 1920 Oal 666 (667) (DB) * (Vol 20) 1933 
Mad 3 (' ) : 56 Mad 163 (DB). 

[6] Suit by reversioner to declare alienations by 
widow not binding-Second suit for possession of the 
property after her death. (Vol 4) 1917 Mad 612 
(517) : 39 Mad 987 (FB) (Overruling (Vol 2) 1915 
Mad 1190). * (Vol 20) 1933 Lah 943 (944) : 15 
Lah 1 (DB) * (’06) 9 Oudh Oas 164 (166). 

[But Bee (’10) 8 Ind Oas 1066 (106r) (DB)(Mad)l. 

[c] First suit for partition — Withdrawal with- 
out permission does not bar second suit for 
partition of the property. (Vol 11) 1924 All 905 
(906). 46 All 820 (DB) *(Vol 22) 1935 Mad 909 
(912) *(701 12) 1925 Mad 112 (114) ♦(Vol 31) 1944 
Sind 192 (194); 1 L R (1944) Ear 169 (DB). 

[7] The withdrawal of a suit instituted by part- 
ners not registered as a firm under the Partner- 
ship Act is no bar to a fresh suit filed by them on 
the same cause of action afer they get themselves 
registered as a firm. (Vol 23) 1936 Mad 697 (698). 

25. Additional relief in fresh suit. — [1] As 
withdrawal without leave operates as a dismissal 
of the suit, 0. 2, R. 2 will bar a suit in respect of 
any portion of the claim omitted in the suit so 
withdrawn (’05) 2 Oal L Jour 480 (484) (DB). 

[2] Where the withdrawal is with the Court’s 
permission to bring a freh suit. 0. 2 R. 2 is no bar 
to the inclusion in the second suit of any portion 
of the plaintifE’s claim or of any relief which the 
plaintii might have included but did not include 
in his first suit. (Vol 4) 1917 Lah 414 (416, 417) : 
1917 Pun Re No. 65 (DB) * (Vol 12) 1926 Bang 
118 (119) * (’95) 17 All o3 (55) (DB). 

[31 In the second suit filed with leave of 
Court, it is not necessary to allege in the subse- 
quent suit the same title as in the first. (*8d) 9 
Bom 346 (152). 

26. Effect of withdrawal without permis-* 
Bion. — [Ij Unconditional withdrawal of suit in 
view of reference to arbitration of the dispute will 
bar Bubsequent suit in respect of the matter 


even though the arbitration has failed (Vol 2) 1915 
All 32 (33)* (’97 - 01) 2 Upp Bur Rul (286) 

[But see (’97 - 01) 2 Upp Bur Rul 2S4j, 

[2] Though the plaintifi at the time of with* 
drawal reserves to himself the liberty of bringing 
a fresh suit, the bar under the rule will operate.. 
(Vol 16) 1928 Bang 273 (274) ; 6 Rang 494. 

[3J The defendant’s consent to the withdrawal 
of the suit Will not remove the bar under the 
rule (Vol 2) 1916 All 32 (33) *(Vol 22) 1935 
Oal 157 (158) *(Vol 25) 1938 Bang 210 (211). 

[4] Where the second suit has been already filed 
at the time of the withdrawal of the first suit, the 
withdrawal does not bar the trial 6f the second 
suit. (Vol 17) 1930 Lah 599 (600) (DB) *(Vol 13) 
1926 Mad 490 (491). 

[5] The rule merely bars a remedy but does 
not extinguish the right. (Vol 15) 1928 Lah 710 
(712). *(Vol 26) 1939 P C UO (112) : 1939 Rang 
L B 358 ; 66 Ind App 198 (PC). 

[6] Where a creditor sues both the principal 
debtor and the surety in the same suit and later on 
withdraws the suit as against the former, though 
he cannot file a fresh suit against the principal 
debtor, he can continue the suit as against the 
surety. (Vol 26) 1939 P C 110 (114) : 1939 Rang 
L B 358 : 66 Ind App 198 (P 0) (Reversing 
(Vol. 24) 1937 Rang 302). 

[7] The bar under this rule is not based upon 
the principle of res judicata but operates as it 
is expressly contained in sub-rule (3) (Vol 26) 
1939 Lah 414 (415) *(Vol 24) 1937 Mad 718 (719) 
(DB) *(Vol 26) 1939 All 584 (585). 

[8] The prohibition does not apply to with- 
drawal of defences without permission. (Vol 24) 
1937 Oudh 394 (396) : 13 Luck 323. 

[9] The costs are in the discretion of the 
Oourtland the parties may be made to bear theirown 
costs in proper cases. (Vol 26) 1939 Lah 41,4 (415). 

27. Evvoneoas order granting permission.— 
[1] An order granting permission under this 
rule cannot be questioned by the Court trying 
subsequent suit to see whether the order was 
properly made. (Vol 8) 1921 Oal 34 (38) . 48 
Gal 138 (FB) *(’12) 14 Ind Oas 175 (176) (All) 
♦(Vol 5) 1918 Mad 1093 (1095) (DB) *(Vol 9) 
1922 Pat 44 (46) ; 1 Pat 90 (FB) *(vol 22) 
1935 Cal 739 (740) (DB) ♦ (Vol 31) 1944 Nag 307 
(308) ; ILR (1944) Nag 412 * (Vol 7) 1920 Mad 
1026 (1032) (DB) *(Vol 7) 1920 Lah 494 (496)(DB). 

[2] Order allowing withdrawal at the instance 
of some of the plaintiffs without the consent of 
other is one without jurisdiction and does not 
amount to a withdrawal (Vol ) 1922 Pat 489 
(490, 491) : 1 Pat 228 (DB). 

28. Effect of reversal of order granting per- 
mission. — [1] Where subsequent to the institution 
of the second suit, order permitting such suit is 
reversed in revision, the suit should be declared 
null and void and the previous suit should be 
continued from the stage where withdrawal was 
permitted. (Vol 5) 1918 Pat 462 (454). 8 Pat L 
Jour 460 (DB). 

29. Power of Court of Small Causes to allow 
wiihi*awal.— [1] Presidency Small Cause Court 
after dismissal of suit granting new trial — It can 
grant permission to withdraw suit. (1902) 29 Cal. 
239 (241) (DB). 

[2] Decree in favour of plaintiff contingent 
on opinion of High Court— Withdrawal should not 

’ 188 A.M. 
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2 In any fresh suit instituted on permission granted under the last 
LimiiMKnla.. not preceding rule, the plaintiff shall be bound by the law_ of limita. 
affected by first suit tion in the same manner as if the irst suit had not been instituted. 
[1882— S. 374 j '1877, S. 374 ; 1859, S. 97.] 


0. 23, K. 1 {contcl.) ' 

bo permitted ifter opinion has been expressed 
against the plaintiff. Judgment in favour of 
defendant should he pronounced. (’96) _ 24 Cal 
129 (132,133). ' . "'Jr' 

30. Appeal.— [1] Order allowing withdraw.il 
of suit with liberty to bring fresh suit is not 
.ippealable, under S. 104 or 0. 48 B. 1. (Yol 17) 
1930 All £63 (864) (DB) (Vol 18) 1926 Oudh 186 
(185) * (Vol 9) 1922 Lah 267 (268) (DB) * (Vol 16) 
1928 Had 416 (418, 419) : 51 Mad 664 (DB) 

* (Vol 6) 1919 Oudh 116 (116) * (’01) 18 Cal 322 
(323) (DB) # (1900) 27 Cal 362 (363) (DB) 

* (Vol 26) 1989 Lah 472 (472) 

(But see (*86) 8 All 82 (84) (DB) : (’04) 29 Bom 
IS (18) (DB).] 

[2] An appeal does lie from an order as to 
costs under this rule (Vol 14) 1927 Nag 399 
(400) * (’98) 21 Mad 421 (422) (DB) * (Vol 26) 
1939 Lah 472 (472) 

[3] Where the Court refuses to permit .i suit 
to he withdrawn, its order is not open to attack 
under S. 106 in the appeal from the decree in the 
suit. (Vol 4) 1917 All 134 (186, 186) (DB). 

* (Vol 12) 1926 Cal 711 (713) (DB). 

[4] Where a Court, while dismissing a suit, 
reserves a right to institute a fresh suit, an 
appeal lies from the former part of the 
decree. (Vol 4) 1917 All 134 aSS, 136) (DB). 

[6] Older of lower appellate Court setting 
aside permission to withdraw and dismissing suit 
is appealable to the High Cnurt. (1900) 27 Oal 
362 (363) (DB). 

[See however (Vol 22) 1936 Oudh 486 {488)(DB) ] 

[6] Withdrawal by one of the plaintiffs — 
Dismissal of whole suit on the ground that othei 
plaintiff deiived title from plaintiff withdrawing — 
Appeal lies against < rdov of dismissal. (Vol 28) 
1941 Nag 180 (181). 

31. Letters Patent Appeal. — [1] -Ordei of 
single tTudge of a High Court allowing withdrawal 
of suit With leave to sue afresh is appealable 
(Vol 8) 1921 Bom 267 (268) : 48 Bom 377 (DB). 

32. Bevision. — [1] An ordci allowing the 
withdrawal of a suit with liberty to sue afresh 
is a decision within the meaning of S. 116. (Vol 9) 
1922 Nag 84 (86) l 18 Nag L E 30 * (Vol 4) 1917 
Kag 121 (122) • (Vol 9) 1922 Cal 68 (59) 
*(1^016) 1«J8 Pat 372 (873): 2 Pat L .lour 682 
(DP) 

[But see (Vol 2) 1916 Cal 100 (100) • 41 Cal 
632 (DB).] 

[21 If an Older is mide on grounds not covered 
by O 23 B 1, it is open to revision (Vol 28) 
1941 Nag 258 (260) * (Vol 28) 1941 Oudh 417 (420) 

* fi'ol 27) 1940 Bom 121 (126) : I L E (1940) Bom 
299 (PB) * (Vol 13) 1926 Mad 863 (864) *(Vol 12) 
1926 Mad 617 (618) * (Vol 22) 1935 Oudh 4^ (496) 

* (Vol 8) 1921 Oal 34 (87) : 48 Oal 138 (PB) 


* (Vol 4) 1917 Nag 121 (122) * (1884) 6 All 
211 (213) * (Vol 13) 1926 All 294 (296) * (Vol 22) 
1935 Pat 261 (252) M= (Vol 8) 1921 Pat 42 ( 43) (DB) 

* (Vol 17) 1980 Lah 176 (176) * (Vol 13) 1926 
Lah 294 (296). 

[3] An order permitting a pirtition suit to 
be withdrawn after the preliminary decree^ in 
the suit has been passed is open to revision. 
(Vol 22) 1935 Madras 445 (446). 

[4] Pailure to exorcise ■judioiil discretion 
by Court or to apply its mind at all to the question 
is a material irregularity in parsing the order 
which will make it open to i evision. (Vol 21) 
1934 All 137 (139) * (Vol 22) 1935 All 740 (742) ; 
68 All 246 * (Vol 21) 1934 Cal 69 (60) (DB) 

* (Vol 18) 1931 Oal 336 (386) * (Vol 12) 1926 
Oudh 140 (141) * (Vol 22) 1985 Pat 438 (438). 

[6] The lower Court orders a suit to ha with- 
drawn wrfch leave to sue afresh. Without giving 
any reasons. It acts with material irregularity and 
rts order is liable to be set aside in revision. (Vol 
28) 1941 Levh 18 (19) * (Vol 28) 1941 Mad 46 (47). 

* (Vol 16) 1928 All 98 (08) : 60 All 199 (DB) 

* (Vol 36) 1929 AH 688 (684) (DB). * (Vol 3) 1946 

Mad 674 (674) * (Vol 18) 1031 Oal 336 (336) * (Vol 
18) 1931 Cal 107 (108) (DB) * (Vol 5) 1918 Nag 
93 (94) ♦ (Vol 6) 1918 Pat 372 (378) (DB). ♦ (Vol 

31) 1944 Sind 192 (194) : I L B (1944) Har 169 
(DB). 

[But see (1902) 29 Oal 289 (241) PB) ] ' ' 

[6] Where the order is not one passed with 
material irregularity the High Court will not 
interfere in revision on the ground that it would 
have passed a different oidor undti the circum- 
stances (Vol 28) 1941 Mad 46 (47) * (Vol 18) 1931 
Cal 268 (269) (DB) * (Vol 17) 1980 Oal 424 (426) 
(DB) * (Vol 6) 1918 All 418 (4W) : 40 All 612 
(DB). t (Vol 22) 1936 All 284 (284) (DB) * (Vol 
22) 1985 Bom 28 (30) : 69 Bom 114 >it (Vol 20) 
1983 Oudh 265 (266) * (Vol 26) 1938 Bom 442 
(448): ILE (1939) Bom 66 (DB) * (Vol 19) 
1082 Lah 860 (361); 13 Lah 637. 

[7] An order for withdrawal made ex parte or 
made without any enquiry as to the oiroumstanoes 
justifying such withdrawal is liable to he set aside 
in revision (Vol 4) 1917 Cal 683 (638, 684): 44 
Oal 464 (DB) * (Vol 6) 1918 Pat 462 (464): 3 
Pat L Jour 460 (DB) « (Vol 5) 1918 Pat 261 (262): 
3 Pat L Jour 651 (DB) 

[8] Where the defendant consented to the 
withdrawal upon payment of costs the order 
allowing withdrawal is not one passed without the 
court applying its mind and is not open to revision. 
(Vol 26) 1988 All 460 (461) 

[9] An order refusing permission to withdraw 
a suit With liberty to bring another suit is inter- 
locutory in nature and is not open to revision. 
(Vol 17) 1930 Lah 589 (689). 

[10] Failure to give notice of application to the 
other side is a ground for revision: — see Notes on 
“May grant permission." 
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3. Where it is proved to the satisfaction of the Court that a suit has been 
Compromise adjusted wholly or in part by any lawful agreement or compromise, 
of suit. or where the defendant satisfies the plaintiff in respect of the whole or 

any part of the subject-matter of the suit, the Court shall order such agreement, 
compromise or satisfaction to be recorded, and shall pass a decree in accordance 
therewith so far as it relates to the suit. 

[1882— S. 375; 1877— S. 375; 1859— S. 98. See S. 96 (3) and 0. 20.] 

Objects and Reasons^ 

The Committee luve considered it expedient to jltoi the language of soot’on 375 [of 1882 
Code] so to recognise the power of a Court to enquire into and to record .i disputed compiomi^'o " — 
S, 0. B 

Provincial Amendments 

LAHORE 

Add the following piovisus to the lUle : 

“Provided that the heaa-ing of a suit shall proceed and no adjournment shall be granted in it 
for the purposes of deciding whether there has been any adjustment or 'satisfaction, unless the Court for 
reasons to be recorded in writing thinks fit to giant such adjournment, and provided fuither that the 
judgment in the suit shall not be announced until the question of adjustment or satisfaction has been 
decided ; 

Provided fuithei that when an application is made by all the parties to the suit either in 
writing or in open Court through fcheir counsel that they wish to compromise the suit, the Couit may fix 
a date on which the ]?aities or theii counsel should appear ond the oomprcmise be recorded, but shall 
proceed to hoar those witnessus in the suit who are already in attendance, unless for any other reason to 
be recorded in writing, it eonsidcis it impossible or undesirable to do so. If upon the dai e fixed no' 
compromise has boon leoorded, no further adjournment shall be glinted for this purposo, unless the 
Court, for reasons to be leoorded in writing, considers it highly probable that the suit will be compio- 
mised on or before the dite to which the Court proposes to adjourn the hearing.” 


OTJDH 

Add the following proviso : ^ ^ , 

“ Provided that no ag'reement, compromise or satisfaction shall be recorded in a suit instituted 
under S. 92, Code of Civil Procedure, unless previous notice of the same has been given to the Legal 
Remembrancer to Government, and the Court, after hearing him, if he desires to be heard, decides to 
accept it.” 


ORDER 23, RULE 2— Note 1 

[J] Under the present rule, a plaintifi with- 
drawing a suit under 0. 23 B 1 with liberty to sue 
again and instituting a fresh suit is not entitled 
to deduejj from the period of limitation applicable 
to his second suit the time taken up by the with- 
drawn suit (Vol 21)1934 All 688 (691) (PB) ♦ 
(Vol 26) 1938 Bom 281 (282); I L R (1938) Bom 327 

(1913) 20 Ind Gas 205 (206) (Cal) (DB). 

[2] * S. 14, Limitation Act, does not apply where 
a suit is withdrawn by a plain tif, (Yol 80) 1943 
Mad 80 (81) (DB) (Court has no power ^ to give 
permissson to bring fresh suit without prejudice to 
the plaintifi on question of limitation as such an 
order would in effect repeil the statutory provi- 
sions of this rule) * (1906) 29 Bpm 219 (226) * 
(Vol 26) 1939 Cal 625 (626) : I L R (1939) 2 Gal 316 
(DB) ♦ (Vol 27) 1940 Sind 126 (127) : ILR 
(1940) Ear 225 (DB) 

[3] The rule applies only where a period is 
fixed by the law of of limitation Hence Whore 
Under the order of the Revenue Court a plaintiff was 
required' to institute a suit in a Civil Court within 
three mouths and the plaintiif after filing it in a 
Civil Court within that period, withdrew it and 
then reinstituted it beyond three months but 
within the ordinary period of limitation, tlie suit 
is within time. (Vol. 1) 1914 All 400 (401) 

0RDER23«|U}LE,3/ . 

SynopfilB. 

1* Soope of-the r«le. 

2. Al^lleabiliiy to Ro^emie doarts* 


8. Applicability to mortgage suits. 

4. Applicability to divorce suits. 

5. Applicability to Insolvency proceedings. 

6 ** Where it is proved to the satisfaction of 

the Court.” 

7. “ Has been adjusted.” 

8. By any lawful agreement or compromise.” 

9. Submission to awards if a valid adjustment 

10. Agreement to take oath. 

IL Compromise of probate proceedings. 

12. Compromise pending arbitration. 

13. Compromise of guardianship proceedings. 

14. Pre-decree agreements in bar of execution. 

15. Shall order such agreement, compromise 

or satisfaction to be recorded.’* . 

16 ** Shall pass a decree in accordance there- 

with so far as it relates to the suit.” 

174 Where ' compromise includes matters not 
relating^to the suit. 

18« Parties to the compromise. 

19. Compromise by Hindu widow. 

20t Compromise by pleader. 

21. Effect of consent decree and admissibility in 

evidence. 

22. Registration, if jneepssary. 

23. Stamp. 

24. Execution of consent decree*! 

25. Mode aifd effect of setting aside compromise 

decrees. 

26. Compromise oLappeaT.' , 

Revision.- ' ' \ P , 

28. Cdnsirt^ction of comj^omise decr^e^$.o . 

29 . ComproihlC'e^T Wt; relaliHg tb'public trustV 
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1. Scope of the rule.— (1) Court should 
investigate any dispute regarding the legality of 
the compromise or agreement sought to he 
recorded and should pass a decree in terms there- 
of, so far as such compromise relates to the suit. 
(Yol 22) 1985 All 137 (138): 57 All 426 (DB) * 
(Yol 21) 1934 Mad 837 (340): 57 Mad 892 (T)B) * 
(Vol 21) 1934 Pat 682 (582, 583) * (Yol 24) 1937 
Pat 11 (12): 15 Pat 379 (DB). 

[2] “ Compromise ** means an adjustment of 

claims in dispute by mutual concessions, and also 
mutual promise to refer the ending of their con- 
troversy to arbitrators. (Yol 14) 1927 Bom 665 
(567, 678): 61 Bom 908 (FB) * (Vol 18) 1931 
Oudh 127 (12^): 6 Luck 591 (DB) * (Yol 26) 1939 
Nag 1S6 (187). I L R (1989) Nag 250 (FB). 

2. Applicability to Revenue Courts-— (1) The 
rule applies to revenue as well as civil proceed- 
ings. (Vol 6) 1918 Oudh 412 (417) : 21 Oudh Gas 
846 (DB). 

[2] The rule does not apply to proceedings for 
the appointment of common manager under S. 93 
of the Bengal Tenancy Act. (’06) 4 Cal L Jour 
564 (566) (DB). 

[3] The rule does not apply to a rent suit under 
the Bengal Tenancy Act, though a compromise in 
such suits can he recorded hy the Court under 
S 147 A of that Act which is identical in terms 
with this rule. (Vol 7) 1920 Pat 602 (604) :4 Pat 
L Jour 667 (DB). 

[4] The rule does not apply to proceedings 
uiidex soma other special Acts. 

[See B. 196 of the Orissa Tenancy Act II of 1913] 
and S. 199 of the Madras Estates Land Act (I of 
1903). 

3. Applicability' to mortgage suits:'— [1] The 
rule applies also to suits on mortgages so 
that it is open to the Courts to decree such 
suits on terms settled hetfween the patties. (Vol 8) 
1921 Pat 320 (321) (DB) ♦ (Yol 24) 1937 All 108 
(112) (DB). 

[2] This rule cannot he extended by analogy to 
proceedings under S. 83 of the Transfer of 
Property Aot^ (’90) 13 Mad 316 (318) (DB). 

4. Applicability to divorce suits:— [1] Decree 
nisi passed in suit for dissolution of 
marriage — Court can on consent of parties omit 
to make the decree absolute. (’88) 10 All 569 
(662, 663) (SB), 

5. Applicability to Insolvency proceedings.— 

[1] The rule does not apply to insolvency pro- 
oeodings. (Yol 82) 1945 Oudh 319 (320). 

6. “Where it is proved to the satisfaction of the 
Court.”— [1] The Court has jurisdiction, in the case 
of a dispute between the parties as to the oomprc- 
misa to enquire into, and decide, whether there has 
been a lawful compromise in terms of which the 
suit should he decreed. (Vol 14) 1927 PG 204 
(PC). 

[But see (Vol 21) 1934 Cal 693 (644) (DB)]. 

[2] Enquiry about the fact and lawfulness of a 
compromise of a suit in the suit itself contem- 
plated under this rule is a speedier alternative to 
a separate suit fqr specific performance ot the 
coatraoii tsjjoompromise the suit on oertain terms. 


(Vol 20) 1933 Pat 306 (403) : 12 Pat 359 (DB). 

[3] The question whether a particular party has 
agreed or has not agreed to the compromise and 
whether he has signed it is a question of fact (’42) 
ILR (1942) Kar (PC) 143 Sup (147). 

[4] The onus of establishing that a suit has 
been adj'usted in a lawful manner is on the per- 
son who alleges the same. (Vol 24) 1937 Pat 11 
(12) : 15 Pat 379 (DB). 

[6] The Court can decide the matter by taking 
evidence in the usual way or upon affidavits. (’02), 
5 Oudh Cas 49 (53) (DB) * (’96) 20 Bom 304 (308) 
:|=(Vol 23) 1936 Mad 347 (350). 

[6] The general rule, that evidence should be 
recorded before a decision is made and not after 
should also be followed in cases in which the Court 
records compromise arrived at between the parties. 
(Vol 23) 1936 Sind 69 (61) : 29 Sind LR 487 (DB). 

[7] The agreement compromising the suit may 

be written or oral. (1909) 13 Cal WN 1023 ( ) 

5*5(1906-06) 3 Low Bur Rul 243 (243). 

[8] The agreement may be proved b-y oral evi- 
dence. (Vol 3) 1916 Mad 849 (860) (DB). 

[See also (Vol 26) 1939 Rang 149 (160) (DB).] 

[9] The compromise need not be presented by 
the parties themselves. (Vol 4) 1917 Lah 28 2 
(283) : 1917 Pun Re No. 78 (DB). 

[10] A compromise otherwise unobj'ectionable 
is not vitiated by the want of signature of a party. 
(Vol 1) 1914 Lah 130 (131) (DB). 

7. ” Has been adjusted” j—[ 1] For the rule 
,to apply, there must be a completed agreement 
between the parties. (Vol 28) 1941 Oudh 5^3 
(543) * (Vol 11) 1924 PC 200 (201) (PC). 

[2] The agreement must amount to an adjust- 
ment, in whole or in part, of the suit. (Vol 28) 
1941 Oudh 629 (644) ♦ (1900) 2 Bom LR 118 (119) 
(DB) * (Vol 17) 1930 Smd 217 (2l7) /DE) * (Vol 
10) 1923 Pat 293 (294) (DB) ♦ (Vol 26) 193 j Rang 
300 (303): 1939 Rang LR 280 (FB). 

[3J Failure to make a further agreement to 
give efiect to a previous agreement for compro- 
mise does not affect it. (*42) ILR (1942) Kar (PO) 
143 Sup (148, 162). 

[4] The following cases will show when a suit 
can be said to be adjusted and when not : 

[a\ Case adjourned on the ground that parties 
contemplated compromising the matter out of 
Court. There is no adj'ustment of the suit within 
this rule. (Vol 18) 1931 Gal 205 (206) (DB). 

[5] Agreement^ to disposal of the suit one way 
or other on the existence of a fact or not amounts 
to adjustment. (Vol 16) 1929 Mad 416 (417) * 
(Vol 4) 1917 Cal 327 (328) (DB) * (Vol 2^0 1940 
All 190 (192) : I L R (1940) All 185 (DB) ^ 
(Vol 28) 1986 Mad 866 (857). 

[But see 14 All 141 (144) (DB).] 

[c] Agreement between parties to abide by the 
final decision to be made in another proceeding 
amounts to an adjustment when that deci-^ion is 
actually passed (V'ol 6) 1919 Mad 546 (:>47) (DB). 
(Distinguishing), (Vol 1) 1914 Mad 449 : 37 Mad 




122i 


[THE CODE OF] CIVIL PBOOEDUBE, 190S 


[O. 23 B 3j 


0. 23 R. 3 (conid.) 

[d] Agreement that; dispute ib to be settled in 
accordance 'W'ith tho stxtement of a third person 
is an adjustment. (Vol 20) 1933 All 861 (880, 
889) : 56 All 39 (SE^ * (Vol 14) 1927 Lah 91 ( 100) 

(701 24) 1937 All 701 (702, 704) (DB) ^ (Vol 
25) 1938 All 353 (354) ( tn this case the same 

principle was held applicable to an agreement of 
the defendant to be bound by a statement of the 
plaintiff and (Vol 20) 1938 All 861 : 56 All 33 (SB) 
was relied on). 

[e] An agreement to refer disputes to an arbi- 
trator and abide by his terms is not an adjust- 
ment, till the terms are stated and accepted. 
(Vol 17) 1930 All 162 (163) : 52 All 235 (DB) ♦ 
(Vol 14) 1927 All 614 (616) : 50 All 51 (DB) ♦ 
(1912) 6 Sind L R 166 (l67) (DB) # (Vol 1) 1914 
Sind 139 (139) : 8 Sind L R 91 (DB). 

[/] Compromise which either party has the 
option of repudiating afterwards is not an adjust- 
ment of the suit. (Vol 1) 1914 Lah 306 (307) : 
1914 Pun Re No. 24. 

[g] An agreement to abide by the decision of 
the Court whether right or wrong amounts to a 
compromise. (Vol 12) 1925 All 558 (558) : 47 All 
921 (D B) * (Vol 16) 1929 Oudh 461 (452) : 6 Luck 
391 (DB) ♦ (7ol 15) 1928 All 497 (498) (DB). 

[h] An agreement for making the decision of 
Court depend on contingencies beyond the control 
of parties is not an adjustment. (Vol 14) 1927 
Oudh 222 (228) (DB) ♦ (Vol 11) 1924 Oudh 367 
(368) ; 27 Oudh Gas 157 ♦(Vol 16) 1928 Cal 108 
(110) (DB). 

[See also (Vol 11) 1924 All 911 (912)]. 

[Bat see (Vol 12) 1925 All 271 (272) : 47 All 
^6 (DB).] 

[«] Where the contingency on which the 
Court’s decision depends is within the power of 
the parties themselves, an agreement to abide 
by the decision of the Court will be an adjust- 
ment. (1907) 17 Mad L Jour 87 (38) (DB). 

[ J ] The abandonment of an issue does not 
amount to a compromise. ('99) 22 Mad 688 (546) 
(DB). 

[h] Arbitration pending appeal — One arbitrator 
^ot signing award and award not filed in time — 
Award is no award and is not an adjustment. 
(Vol 30) 1943 Pat 433 (435) 

[5] A suit may be compromised even after a 
preliminary decree, provided the final decree has 
not been passed. (Vol 23) 1936 Oudh 320 (320, 
321) ; 12 Luck 260 (DB). 

[6] There can be a * satisfaction * (under this 
rule) of the plain tifi’s claim between the prelimi- 
n try and final decrees in a suit. (Vol 22) 1935 Pat 
885 (395) : 14 Pat 488 (DB). 


8. “By any lawful agreement or compromise**— 

[IJ As only lawful agreements or compromises 
aw recordable under this rule the Court is 
bound to enquire whether the oompromise sought 
to be recorded is a lawful one or not, (Vol 13) 
1926 ^iag 194 (195) ♦ (Vol 21) 1934 Pat 682 (582, 
683) ♦ (’ll) 14 Cal L Jour 337 (342) (DB) ♦ (Vol 
11) 1924 Cal 169 (169) (DB) ♦ (1912) 35 Mad 76 
(81) (DB) Hc (Vol 6) 1919 Pat 146 (155): 4 Pat L 
Jour 580 (DB) * (1911) 36 Bom 190 (196) (DB) 
♦ (Vol 22) 1985 Bom 64 (64) (DB). 


[2] The Court can record thic portion of tho 
compromise which is lawful, whore the compro- 
mise contains a part wh;oh is unla'v^ful but 
separable (’10) 7 All L Jour 778 (781, 7S2) (DB) 

♦ (Vol 16) 1928 Pat 405 (496). 

[3] When investigating the f \ct and lawfulness 
of a oompromise, it ib irrelevant to examine the 
strength or weakness of the suit. (7ol 27) 1940 
Pat 629 (631) (DB) ♦ (Vol 20) 1033 Pat 306 (339, 
340): 22 Pat 359 (DB). 

[4] An agreement or compromise ma^ be lawful 
within this rule, although it may not be binding 
on one of the parties. (Vol 15) 1928 All 494 (496): 
50 All 748 (DB) ♦ (Vol 22) 1935 All 137 (138, 139): 
57 All 426 (DB) (Party executing compromise 
cannot avoid it under 0. 23 R. 3 on ground of 
fraud. (Vol 23) 1936 Mad 347 (350). 

[But see (Vol 14) 1927 Lah 546 (549) (DB) ] 

[5] The word “ lawful ” means lawful within 
the meaning of the Contract Act, that is to say, 
the rule requires an agreement which is legally 
enforceable. (Vol 27) 1940 Bom 60 (61): I L R 
(1940) Bom 13. 

[6] It is not necessary that the terms of the 
compromise should be specifically enforceable 
under the Specific Relief Act to enable the 
recording of them. (Vol 20) 1933 Pat 306 (406): 
12 Pat 359 (DB). 

[7] The following have b^en held to be agree- 
ments which are unlawful within the meaning of 
this rule .* 

[а] Agreements prohibited by law. (Vol 6) 1919 
Mad 429 (431) (DB) ♦ (Vol 7) 1920 Nag 35 (87) ♦ 
(Vol 7) 1920 Pat 159 (160) ♦ (*10) 11 Cal L Jour 
346 (361, 352) (DB). 

[б] Agreements which are opposed to public 
policy. (Vol 2) 1916 Mad 561 (668) : 88 Mad 860 
(DB) ♦ (*03) 26 Mad 31 (33) (DB). (Alienation of 
religious office.) ♦ (Vol 17) 1930 Mad 629 (630) , 53 
Mad 898 (DB) (Agreement relating to public 
trust, detriment il to its interest)# (Vol 9) 1922 
Mad 429 (432) (DB) (do)* (1928) 9 Pat L T 214 
(214) (do) * (1904) 8 Cal W N 404 (405, 406) (DB) 
(do). 

[But see (Vol 7) 1920 Mad SOS (509) 
(DB). (Bona fide compromise by trustee of 
publio trust is lawful — It is not for Court to 
enquire whether it is in faofc beneficial to trust or 
not.)* (’08) 31 Mad 236 (260) : 85 Ind App 176 
(PC) (Agreements amounting to breach of trust), 

♦ (Vol 7) 1920 Mad 508 (509) (DB).] 

[c] Agreements which involve injury to a third 
party. (Vol 6) 1919 Pat 146 (166); 4 Pat L Jour 
580 (DB). (Vol 6)1919 Pat 325 (328) * ('0 ) 32 
Cal 661 (566) (DB). * (Vol 10) 1928 Oudh 262 

(253) . (Vol 11) 1924- Cal 159 ("60) (DB) * (1986) 
38 Pun. L R 283 (288, 284) * (ll35) 61 Cal L 
Jour 88 (90) (Agreement injuring rights of minor 
not a party to suit) (Vol 27) 1940 Pat 406 (409) 
(DB). (The compromise of a doubtful right is a 
sufficient foundation of an agreement.) 

[8] The following compromises were held to be 
not unlawful. — 

[a] Oompromise containii^ an agreement for 
the withdrawal of a prosecution for a compound- 
able offence. (Vol 17) 1980 Lah 860 (861). 

[Bttt «W (’Borises All W 14& (145) (LB).) 
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[6] Allowing a relief which i‘. barred by limi- 
tation (Vol 13) 1926 Oudh 311 (313) (OB) 
(Compromise preventing consideration of legal 
bar to claim not unlawful.) 

[See however (Tol 27) 1940 Oudh 107 (110) ; 15 
Luoh 308 (DE)] 

[c] Compi'orai.'U as a lesult of which parties do 
not get the shares to which they would bo legally 
entitled. (Vol 7) 1920 Cal 269 (269) (LB). 

[fZ] Compromise containing a penal provision 
(Vol 13) 1926 All 278 (280) (DB) (Obitet). 

[e] Compromise in which one party transferb 
his right to another is not bad on the ground of 
Us pendens (Vol 22) 1935 Bom 64 (64) (DB). 

[/] Compromise reooncilmg husband and wife, 
containing provision* for .sepaiate maintenance 
in case of disagreement is not against public 
poHoy. (Vol 32) 1945 Mad 36 (38). 

[9] A promise to do a thing can bo a good con- 
sideration for the adjustment of a suit and it need 
not have been carried out before the adjustment 
can be recorded, (Vol 24) 1937 Pat 39 (39) (DB). 

[10] The rule contemplates an adjustment 
by act of parties and not an adjustment wh^cli 
has a statutory operation. (Vol 24) 1937 Cal 
381 (382) (DB). 

9. Submission to award, if a valid adjust- 
ment. — (1) An award made during the pendency 
of the suit concerning the matters or some of the 
matters in the suit may constitute an adjustment* 
by lawful agreement oi compromise within this 
rule. (Vol 29)* 1942 All 146 (147) (PB) ^ (Vol 82) 
1945 Mad 294 (23$) (pB). , . 

[2] Where both the parties accept the award 
of the arbitrators, the awgrd becomes a compro- 
mise and can be teoorded und^r .this rule. (Vol 
17) 1930 Lah 860 (861) * (Vol 13) 1926 Mad 1211 
(1211, 1212) (DB) ♦ (Vol 26) 1939 Bang 300 (301) : 
1939 Bang L B 280 (FB) 

[3] The court acting under this rule could 
enquire into any alleged misconduct of the arbi- 
trator, (Vol 10) 1923 Bom 401 (401) (DB). 

[4] Party not objecting to the recording of a 
submission and award as a- compromise would be 
estopped from questioning the Court’s power to do 
so. (Vol 16) 1929 Bom 1 (6): 53 Bom 75 (DB). 

151 A mere agreement to refer to arbitration is 
not a compromise within this rule. (*03) 30 Cal 
218 (228, 229) (SB) (Vol 12) 1925 P 0,70 (73) 
(PC). . . . 

[6] An award pnd$r ^n invalid reference can- 
not be accepted as a oomprotnise or adjustment. 
(1909) 83' Bom 69 (76) ♦ (Vol 6) 19-21 Mad 709 
(709) (DB) * (Vol 18) 1931 Bom 343 (346); 65 Bom 
603 (DB) compare (Vpl 13) .1926 Mad 366 (366). 

10^ Agreement to tahe oath.— (l) An agreement 
to'be, bound by the oath of the opposite party does 
not amount to an adjustment of the suit. (’99) 22 
Mad 234 (237) (DB) ♦ (1880) 2 Mad 356 (360) (DB) 
.(Vol 9) 1922 All 160 (161) ; 44 All 117 (DB) 
♦ (Vol. 5) 1918 Lah 126 (126) : 1918 Pun Be Now 83 
(DB) * (Vol. 33) 1946 Lah 78 (79, 80) (Vol. 20) 
1933 All 956 (957). 

[See however -*(V^L .25>. 0933 All 353 -(354) 
Aljjm : 56^A11 39 (Sl^ji FpUowed^^ 


[2] Party agreeing to bo bound by oath of the 
opposite party c^n resile from it before oath is 
actually taken (Vol. 22) 1936 All 276 (277). 

[S] Where the opposite party refuses to take the 
oath, the suit shoald not be decreed but decided on 
merits. (Vol. 33) 1946 Lah 78 (79, 80). 

11. Compromise of probate proceedings. - 

(1) Probate cannot bo granted on the basis of a 
compromise between applicant for probate of will 
and caveator aiming at exclusion of proof of will, a:, 
it is opposed to public policy. (Vol. 3) 1916 Pat 82 
(83) : 1 Pat L Jour 377 (DB)* (’04) 31 Cal 357 (362, 
363) (DB) *(1909) 12 Cal L Jour 91 (06) (DB) 
* (Vol. 4) 1917 Pat 41 (42) ; 2 Pat L Jour 535 
(DB). 

[2] A caveator who has entered into a compro- 
mise with applicant for probate to exclude proof of 
will, can reside from it and require due proof of 
the Will. (Vol. 3) 1916 Pat 82 (83) : 1 Pat L Jour 
377 (DB). 

[3] An executor who withdraws his application 
for probata in pursuance of a compromise can file 
another application for it. (Vol. 4) 1917 Pat 41 
(42) •: 2 Pat L Jour 635 (DB). 

12 Compromise pending arbitration. — [1] 
Oases given under this note were decided prior to 
the Arbitration Act., 1940. They are still good law 
even now. 

[2] Compromise entered into pending arbitration 
proceedings without the intervention of the Court 
IS valid. 1910 Pun W R No. 38 p. 94 (99, 100). 

[3] Pending arbitration on reference by Court, 

parties cannot compromise. (Vol. 11) 1924, Oal 722 
(724) : 51 Cal 482 (DB) * C04). X All L Jour 29 
(32). ' . . , . 

[But see (Vol. 14) 1927Xiah ' 

[4] Arbitration is not superseded by the expiry 
of time fixed for making the award. (Vol. 11) 1924 
Gal 722 (724) : 51 Gal 432 (DB). 

[But see (Vol. 10) 1923 Mad 576 (577) (DB).] 

[5] Agreement not to dispute an award is a law- 
ful adjustment of the suit within this rule. (Vol, 2) 
1915 Gal 101 (102). 

[6] Com^vomise pendente lite differs from Ad- 
justment of award — Award if completely adjusted, 
bars execution of decree based on it. (Vol. 2.S) 
1986 Lah 319 (320) (DB). 

13. Compromise of guardianship proceed- 

ings —[1] A guardian appointed by the court can- 
not be removed by a compromise. (Vol. 5) 1918 Sind 
32 (33) : 12 Sind L R 14 (DB). . *■ * 

14. Pre-decree agreements in bar of execution 
— (1) Pre-decree agreements to treat the decree as 
not executable wholly or* partly cannot be given 
effect to by the executing Gourt. (Vol. 7) 1920 
Mad 124 (124) : 43 Mad 725 (DB) * (Vol. 15) 1928 
Gal 527 (630) (DB). 

[21 Agreement not to execute the decree in 
whole or in part, entered into after the decree is 
passed, is valid and binding. (Vol. 2) 1916 Nag 128 
(129) : 11 Nag L R 110. 

15. Shall order such agreement, compromise 

or. satisfaction i;o be recorded-’^— [1] Recording ^ 
compromise is not"^ mere matter of form but is one* 
of substanne and an order directing the recording 
is appeaiahlb-htider o. 43 B 1, "(Vol,’ 10)' 1923 

*"k j* V* -V • * ♦ t 
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P C 178 (183) (PC) (v^il 2*2) 1985 Pat ^13 (444) . 
14 Pat 356 (DB) 

[But see (Vol. 16) 1929 Sind 12 (12) (DB) ] 

[2] Omission to leoord the compromise deprives 
the court of its jurisdiction to pass a decree in 
accordance with the compromise. (Vol. 14) 1927 
Pat 354 (360) : 6 Pat 108 (DB) 

[But see (Vol. 22) 1936 All 738 (739).] 

[3] The rules makes it obligatory on the Court 
to record a compromise duly entered into hy the 
parties to a suit. (Vol. 10) 1923 P C 98 (101) PC 

* (Vol. 17) 1930 P 0 158 (162): 57 Ind App 133 ; 57 
Cal 1311 (PC) * (Vol. 22) 1935 P 0 119 (120) : 14 
Pat 545 ; 62 Ind App 196 (PC) * (Vol. 26) 1939 Nag 
233 (238) : ILK (1939)^ Nag 607 (FB) 
^ (Vol. 32) 1945 All 136 (139) : I.L.B. 1945 All 197 
(DB). 

[4] Court cannot refuse to record the compro- 
mise merely because it considers it too favourable 
to one side. ('96) 22 Bom 238 (240) (DB) * (Vol. 17) 
1930 Mad 629 (630) : 5^ Mad 398 (DB) * (Vol. 23) 
1936 Mad 347 (350), 

[5] Court cannot refuse to record the compro- 
mise for the reason that the working of it would 
give trouble. (1910) 7 All L Jour 778 (/81) (DB) 

♦ (Vol. 20) 1933 Pat 306 (405) ; 12 Pac 359 (DB). 

[6] Till judgment is delivered in open court, the 
Court has jurisdiction to record a compromise. 
(Vol. 8) 1921 Mad 690 (690, 691) (DB) * (’08) 1908 
Pun W B No. 67. 

[See howeirei* (Vol, 10) 1923 Cal 319 (319) (DB).] 

[7] Where an ex ^arte decree is set aside by suit 
on the ground of fraud any compromise entered 
into before the decree should be recorded. (Vol. 6) 
1919 Cal 993 (994) (DB). 

[8] Where a plaintiff, in pursuance of a compro- 
mise, merely asks for a withdrawal of suit, the 
Court is not bound to record the compromise 
(Vol. 3) 1916 Cal 80 (81) (DB) * (Vol. 4) 1917 Nag 1 

W- 

[9] Compromise out of Court — Decree passed not 
in terms of compromise — Terms of agreement 
cannot be enforced. (Vol. 8) 1921 Lah 248 (249): 
I Lah 445 (DB) ♦ (Vol. 11) 1924 Nag 325 (327). 

[10] Unless Court's order embodies the whole 
compromise, it is not enforceable (Vol. 16) 1929 
Lah 291 (292) : 10 Lah 685 (DB). 

[11] The order need not set out the compromise 
verbatim but the terms of the compromise should 
be indicated with sufficient clearness. (Vol. 27) 
1940 P 0 70 (7^) : 67 Ind App 179 : I L R (1940) 
Lah 330 : 1 L R (1940) Kar P 0 149 (PC). 

[12] Incidental noting of the fact of agreement 
made out of Court, in an order of adjournment. It 
does not amount to a record of the compromise. 
(Vol, 3) 1916 Mad 849 (849) (DB). 

[13] Where the claim is beyond the jurisdiction 
of the Court, it cannot pass a compromise decree, 
(Vol 8) 1921 Mad 696 (699) (DB). 

16. Shall pass a decree in accordance there- 
with so far as it relates to the sidt.» ••[!] A decree 
on a compromise can be passed only so far as it 
relates to the suit. (Vol 22) 1935 P 0 119 (122) : 
14 Pat 546 : 62 Ind App 196 (PC). ' 

[2J The question whether a term of the eom- 


promiso relate'- to t’u suit should bo docid.*cl on 
the ficts of eich ca'^^ (Vol 30) 1943 Rind 11 (J3) : 
ILR (1942) Kar 326 (DB) * (P0&) 35 Cal. 
837 (841) (DB) -i' (Vol 2) 1915 M^d *:3l0 (216) : 
38 Mid 950 (DE) * (Vol 191 193.4 Bom 47 (48 to 
51) (DP) *:'• (Vcl 27) 1940 Oudh*27 (2<0 (DP) 
* (Vol 24) lOUPit 232 (233) (DB) ♦ (Vol 2^) 
1937 Sind 100 (L0:f) : 31 Smd L R 153 (DB), 

[3] The relief granted in a compromise decree 
need not be confined to the relief prayed for in 
the plaint (Vol 30) 1943 Rind 11 (13) : I L R 
(1942) Kar 326 (DB). 

[4] All terms which form the consideration 
for the adjustment of the matters in dispute, 
whether they form tho subject ma rur of the suit 
or not, become related to tho smt, and can be 
embodied in the decree (Vol 31) 1944 Oudh 12 
(13) (DB) ^ (Vol 30) 1943 Smd 11 (16) : I L R 
{19-‘2) Kar 320 (DB) * (Vol 28) 1941 Rang 316 
(319): 19-n Ring L R 774 (DB) (Vol 27) 
1940 Rang 01 (^2) ; 19 <0 Rang L R 237 :ic (Vol 
8) 1921 Cal 202 (207) . 48 Cal 1059 * (Vol 21) 
1034 Lah 623 (625) *!^(Vol 5) 1018 Pit 507 (512) : 3 
Pat 'L Jour 2f5 (SB) * ol 19) 1933 Bom 466 
(467) (DB) * (Vol. 2) I9l5 Mad 2l0 (216) : 38 
Mad 969 (DB) ^ (Vcl. 2) 1916 Mad 683 (684) 
(DB) *(Vol 19) 1932 Bom 47 (51) (DB) ♦ 
(\ol. 26) 1938 Oudh 103 (105) (DB) * (Vol 24) 
1937 Pat 232 (2J3) (DB) 

[But see (’06)6 Mad L Jo.ir llo (147) (DB) ♦ 
(Vol 27) 1940 Oudh 27 (2^ (DB) 1 

[6] In the following cases the oompnmise was 
held to “relate to the suit" within the muin'ng of 
this rule; — 

[a] Compromise of suit for money decree — 

Charge on the defendant's immovable property 
for payment of amount agreed on may be created. 
(Vol 17) 1930 Nag 17 (18) * (Vol 16) 1929 Nag 

164 (167, 168) ; 26 Nag L R 110 * (Vol 12) 1925 
Mad 1101 (1103, 1100 (DB) ♦ (’07) 30 Mad 478 
(480, 481) (DB) ’K (’Ot) 36 Oal 837 (843) (DB) 
♦(Vol 12) 1925 Bom 609 (610) (DB) 

[b] Compromise of a suit for declaration may 
include term as to the payment of a sum of money 
by one of the partios to the others. (Vol 15) 1928 
Nag 173 (174, 175) : 24 Nag L R 65 (DB). (t7otc— 
Overruled in (Vol 26) 1939 Nag 186 : ILR 
(1Q39) Nag 250 (FB) on another pcini) ♦ {Vol 20) 
1933 Pat 176 (178) (DB). 

[c] A suit by a co-tenant who has paid the 
entire rent for contribution may be compromised 
by providing that the defendant should give his 
share of the land in favour of the plaintiff. (Vol, 7) 
1920 Oal 194 (196) (DB). 

[d] Suit for recovery of certain property — 
Compromise providing that the defendant should 
redeem a certain house under mortgage and 
deliver it to the plaintiff is one relating to the 
suit. ('09) 2 Ind Oas 430 (430) (DB) (Mad). 

[e] Lessor and lessee's suit against third per- 
son asserting le'^sor's title to certain lands — 
Compromise providing for the recognition of 
title by defendi.nt in return for his receiving half 
share of rent payable thereon was held to relate 
to the suit. (1910) 33 Mad 102 (106, 106) (DB) 

[f] Where the litigation concerns the owner- 
ship and possession of leased land, a compromise 
relating to the' manner in which the land was to 
be owned and enjoyed relates to the suit. (Vol. 8Q) 
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1943 Sind 11 (If). I L B (19^2) Kar 326 (DB). 

[g] Suit hr A ag^mst his landlord for possession 
of loasad l^nd— B impleaded as party— Beal con- 
test being hotwjen B and landlord— Compromise 
of suit— -4 abandoning suit and B agreeing to pay 
rent to 1 landlord — Compromise is one relating to 
suit. (’09) 9 Oal L Jour 16 (1 6) (DB). 

[h] Suit for account — Agreement by plaintiff 
to take only her share of income of certain 
villages in consideration of her giving up her 
rights to an account is one relating to suit. (Vol. 
24) 1937 Pat 232 (234) (Df.) 

[6] The following are instances in which the 
compromise was held not to “relate to the suit”. 

[a] A consent decree in a ^ partition suit 
between brothers o\nnot doil with the rights in 
their mother’s share after her death. (V"ol 8) 
1921 Oal 202 (207) : 48 Cal 1059. 

[h] Suit for a certain sum of money with 
inWrest calculated ar a certain rata — Defendant 
compromising to pay smaller sum and on failure 
to pay the sum with interest at a higher rate — 
Stipulation to pay higher rate of interest does not 
relate to suit. (Vol. o) 1918 Pat 636 (636) : 2 Pat 
LJour. 673 (DB). 

[o] Suit for damages for crops misappropriated 
—Compromise settling amount of damages and 
also providing that defendant should hold the land 
as a tenant-Agreement as to tenancy is outside the 
scope of the suit. (’07) 5 Cal L. Jour 15 (17) (DB.) 

[7] The decree need not he pasted simul- 
taneously with the order recording the compro- 
mise and the Court can postpone the passing of 
the decree in a proper case. (Vol 28) 1941 Bang 
316 (S18) : 1941 Kang L B 774 (DB) * (Vol. 
17) 1930 Pat 8:6 (399, 400): 9 Pat 314 (DB) 
♦ (Vol 23) 1936 Pat 401 (401) : 15 Pat 456 (DB). 

[8] Court is not bound to pass a decree in the 
exact form which the parties propose. (Vol. 16) 
1929 Bom 350 (352) (DB) 

[9] The decree is not vitiated because it does 
not recite verbahm the compromise. (Vol 16) 
1929 Lah 627 (628) 

[10] A court acting under this rule cannot make 
a declaratory decree (Vol. 1C) 1929 Bom 360 (362) 
(DB). 

[11] Where the compromise does not provide for 
a personal remedy, the decree also cannot grant 
it. (Vol. 18). 1926 Nag 20 (21). 

[12] A third party cannot intervene and oppose 
the passing of a decree on the compromise between 
the original parties to the suit, (Vol. 13) 1926 
Mad 341 (341, 342) ♦ (Vol. 19) j932 All 478 (479, 
480) (DB). 

17. Where compromise includes matters not 
relating to the suit.— (l) A compromise which 
includes matters extraneous to the suit is not un- 
lawful, (Vol, 4) 1917 Lah 282 (284) : 1917 Pun Be 
No. 78 (DB). 

[2] A compromise containing extraneous matters 
not relating to suit cannot be rejected in its 
entirety. (Vol. 4) ] 917 Lah 282 (284) ; 1917 Pun 
Be No. 78 (DB), 

tS] 5ha proper course is to record the whole 
oompromise in the decree restricting the operative 


part cf decree to the terms which relate to the 
suit, (Vol. 28) 1941 Nag 197 (198) * (Vol. 6) 

1919 PC 79 (81) : 46 Ind App 240 ; 47 Cal 486 
(PC) * (Vol, 20) 1933 All 649 (651) : 55 All 775 
(PB) ♦ (Vol.5) 1918 Pat 507 (51 1 :) : 3 Pat L, Jour. 
255 C'^B) * (Vol. 31) 19-^4 Bom 46 (49, 60). 
*lVoL 27) 1940 Oudh 27 (32) (DB). 


[4] Those terms which are not incorporated in 
the operative part of the decree, may be enforced 
by means of a separate suit. (Vol, 6) 1919 Mad 
305 (SIC) (DB) ♦ (Vol. 19) 1932 Bom 466 (467) 
(DB) * ( 26) 1939 All 454 (456) : 1 L K 1939 
All 436 (DB). 

[5] Compromise containing extraneous matters— 
Condition that it must take effect as a whole— Suit 
must not he dismissed. (*99) 22 Mad 214 (216) 
(DB), 

[6] Where a compromise containing extraneous 
matters, is agreed upon to be given effect to as a 
whole, the parties should bo allowed to suitably 
amend the plaint to enable the whole compromise 
to he passed into a decree. (’87) 9 All 229 (230) 
(DB). 


[7] Will disposing of properties situate at two 
different places— Suit questioning Will and for 
declaration of title to the properties situate at one 
of the places brought at that place — Compromise 
and decree based upon that determining rights of 
parties in respect of both properties — B^ela though 
plaint should have been amended to include both 
properties, failure to do so did not make decree one 
without jurisdiction. (Yol. 27) 1940 PC 70 (74) : 
I L B (1940) Kar P C 149 : 1 L B. (1940) Lah 
330 : 67 Ind App 179 (PC). 

[8] Where the extraneous mattei; is so intimately 
connected with the subject-matter pf the suit that 
it cannot be split up the words ‘so far as it relates 
to the suit' are wide enough to embrace that matter 
also. (Yol. 31) 1941 Bom 239 (242) (DB). 


18. Parties to th i compromise.— (1) A compro- 
mise to which some of the parties to a suit alone 
are parties is not necessarily invalid. (Vol. 14) 
1927 P C 67 (59) : 61 Bom 442 : 54 Ind App 111 

(PC). 

[2] The Court has a discretion to reject a com- 
promise to which some of the parties in suit alone 
are parties in good cause shown by the others 
(Yol. 13) i926 Cal 193 (198) (DB). 


[3] A partial compromise which would be prejudi- 
cial to the interests of the parties not joining it, 
cannot be recognized. (Yol. JO) 1923 Oudh 262 
(253, 264). ♦ (*06) 32 Cal 661 (566) (DB). 

[4] Where the interests of the several parties to 

a suit are inseparable, some of them alone cannot 
compromise the matter. (Vol 6) 1919 Cal 727 
(728) (DB). ♦ (Vol. 12) 1926 Lah 280 (280). ♦ 

(Vol. 14) 1927 Oudh 222 (223) (DB). (Vol, 16) 1928 
Mad 594 (596) (Suit for partition — Some of the 
partities alone cannot compromise ) * (Vol. 2) 
1916 Cal 473 (474) (DB). (Do.) 

[5] A compromise between some parties alone 

neither hinds the others nor can be enforced by 
such others. (Vol 2) 1915 Oal 473 (^74) (DE) ♦ 
(Yol, 6) 1919 Cal 1043 (1043, 1044) (DB). * (Vol. 

23) 1936 All 1 (2) (DB). 

[But see ('01) 5 Oal W N 386 (3^0, 391) (DB). 
V (*13) 19 Ind Oas 916 (916) (DB) (Oal), * (Vol, 11 ) 
1924 Oal 814 (816) (DB).] 
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[6] Where certain defendants were eaJ ;parte and 
the Court passed an ex ^arte decree against them 
in the terms of the compromise entered into 
between the other defendants and the plaintiff, the 
decree is not a nullity as against the ex parte 
defendants. (Vol. 22) 1985 Oudh 368 (361, 362) : U 
Luck 187 (FB), 

[7] A party is not bound by an unauthorized 
compromise entered into by hia agent. (Vol. l) 
1914 Lah 112 (113) : 1914 Pun Be. No. 96 (DB) * 
(Vol. 3) 1916 Cal 479 (482) (DB). 

[8] A person who is a party in a representative 
capacity can bind the persons represented by a 
hona fide compromise. (1900) 23 Mad 239 (249, 
260) (SB) ♦ (Vol 2) 1915 PC 33 (36, 37) : 39 
Mad 115 (PC). (Trustee compromising — Act not 
reasonable and proper in the circumstances — Act 
not binding.) 

[9] Persons not parties to the suit parties to 
the compromise — Terms afieoting parties to suit not 
separable from those * a^ecting non-parties — 
Court cannot pass decree under this rule. (Vol. 
11} 1924 cal 722 (723, 724) : 61 Cal 432 (DB). 

[10] A purchaser pendente Ute is bound by 
compromise decree. ( 10) 13 Oudh Cas 98 (102) 
(DB) ^ (*10) 6 Ind Cas 168 (169) (All). (DB). 

[See howevei? (*91) 18 Cal 188 (195, 196) (DB) 
(Affirmed by Privy Council in 22Cal 909 : 22 Ind 
App 129 (PC)]. 

[11] Consent of a person who has parted with 
his interest in the suit is not necessary for a com- 
promise of the suit. (Vol. 21) 1934 Lak 34 (35) 
(DB). 

19. Compromise by Hindu Widow.— [1] Bona- 
fide compromise by a Hindu widow representing 
her husband’s estate binds the reversioners, 
(Vol. 9) 1922 PC 358 (358) : 49 Ind App 342 : 1 
Pat 741 (PC). 

20 Oampromise by pleader.-^ 1] Where 
there had been soma misundersDanding between 
the party and the pleader as to the terms the 
Court will not give effect to the compromise. 
(Vol. 22) 1935 Bang 150 (160) : 13 Bang 319. 
(DB). 

[2] Where the client does not object to the 
oompromise it is valid. (Vol. 19) 1932 Cal 231 
(23.3) : 59 Oal 31 (DB). 

[S] Where the pleader is authorised to hie a 
oompromise he does not get authority to make 
one or sign it. (Vol. 21) 1934 Oudh 417 (417). 

21. Effect of consent decree and admiBsibili^ 
in evidence. — [1] A oompromise decree though it 
does not operate as res judicata will create an 
estoppel between the parties and bind them. 
(Vol. 28) 1941 All 18 (23) ; ILB (1940) All 691 
(DB). 

[2] The estoppel will only arise if the matter 
has been actually dealt with by the compromise 
4eoree expressly or by necessary implication 
(Vol 2S) 1941 Lah 116 (117). ♦ (U2) 35 Mad 75 
(80) (DB). 

[8] A oompromise decree is admissible in 
evidence in a later suit between the same parties, 
for the same purposes for which an ordinary 
decree would be admissible. (’09) 9 Oal L Jour 
16 (18) (DB). 

[4] Between the parties collusive compromise 


decree is binding — But third party is not bound. 
(Vol 28) 1941 Bom 77 (79*, 81) : ILB (1941) Bom 160 
(DB). 

[5] A breach of the terms of a oompromise 
decree does not restore the parties to the rights 
they had prior to the decree, (’31)33 All 743 
(761) : 88 Ind App 151 : 14 Oudh Cas 289 (PC). 

[6] A oompromise decree is subjeci, to all the 
incidents of the agreement on which it is based, 
(Vol. 17) 1930 Lah 937 (941), (Vol. 2) 1915 Oal 
464 (467) (DB) * (’01) 24 Mad 265 (270) (DB). 

[7] A compromise decree is a contract with 
the command of a Judge superadded to it. (Vol. 
11) 1924 Pat 231 (232) ; 2 Pat 749 (DB). * (Vol. 
20) 1933 Pat 306 (402) ; 12 Pat 369 (DB). 

[8] A compromise decree is of no greatur 
validity than the contract on which it is based. 
(Vol. 4) 1917 Mad 678 (580) : 40 Mad 177 (DB). 
*(Vol. 24) 1937 Nag 413 (414). 

[9] A oompromise decree can be set aside on any 
of the grounds, on which a contract may be 
set aside. (Vol. 28) 1941 Bom 77 (79, 81) : ILB 
(1941) Bom 160 (DB) ♦ (Vol. 26) 1939 Lah 439 
(45 J) : ILB (19.39) Lah 433 (DB) * (Vol. 24) 
1937 Nag 413 (414). 

[10] Compromise decree containing provisions 
which are penal under S. 74 or for forfeiture— 
Court can grant relief against forfeiture, (’07) 
31 Bom 16 (22) (PB). (Overruling 10 Bom 435.) 

♦ (1860) 8 Moo Ind App 239 (261) (PC) ♦ (Vol. 24) 
1937 Nag 413 (414) 

[But see (’80) 7 Gal L Bep 82 (84) (DB)]. 

[11] A decree on a compromise with a minor is 
a nullity. (Vol 14) 1927 Pat 271 (279, 280) : 6 Pat 
388« 

22. Registvation, if necessary. — [1] Before 
the amendment of the section 17 (2) 

(VI) of the Begistration Act in 1929, a oompromise 
decree was held exempt from registration. (Vol 2'!) 
1940 P 0 70 (74) : I L B (1940) Kar P 0 149 : 1 LB 
(1940) Lah 3d0 ; 67 Ind App 179 (PC) * (Vol 
6) 1919 P 0 79 (81) : 47 Oal 485 : 46 Ind App 240 
(PC) (Begistration not necessary even in cases 
of extraneous matters in the compromise recorded. 

♦ (Vol 32) 1945 Bom 143 (145, 147) (DB) (Do). 

[2] Under the ag^ended section 17 (2) of Begis- 
tration Act oompromise decree need not be regis- 
tered. (’10) 33 Mad 102 (107) (DB). (Begistration 
is not necessary). * (Vol 20) 1933 Pat 457 (4C0), 

[But see (Vol 19) 1932 Pat 97 (100) ; 11 Pat 98]. 

[3] Any part of a compromise compulsorily 
registrable, not incorporated in a decree, is not 
exempt from registration. (*09) 31 All 13 (17) (F B) 

♦ (’99) 22 Mad 508 (514) : 26 Ind App 101 (PC). 

[4] A petition to the Court, which merely 

recites the oompromise and prays for recording the 
oompromise, does not come within the provi'sions 
of the Begistration Aot regarding oompuLory 
registration of documents. (’05) 1 Cal L Jour 388 
(406) (DB). (Per Mookerjee, J.) ♦ (Vol 20) 1933 
Pat 306 (421, 422) : 12 Pat 359 (DB) * (Vol 2) 1915 
All 332 (^33) ; 38 All 75 (DB) ♦ (Vol 2) 1915 Lah 
240 (240) (DB) ♦ (Vol 4) 1917 Lah 282 (2S‘i); 1917 
Pun Be No. 78 (DB) * (Vol 5) 1918 Oudh 412 
(417) ; 21 Oudh Cas 346 (DB), * (Vol 4) 1917 Nag 

1(.0. ♦(’08)12CalW.N. 59 (60) (DB) * (Vol 7) 
1920 Sind 101 (103); 14 Sind L B 246 (DB). 

[6] The application is not-* compulsorily regist- 
rable even though the oompromise includes terms 

:|34 JL. M, 
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aflectiiiig matters extraneous the suit, (Vol 5) 
1918 Pat 607 (517, 519,520); 3 Pat L Jour 255 
(^B) * (Vol 4) 1917 Pat 9 (10): 1 Pat L Jour 
203. 

[But see (*03) 30 Oal 783 (787) (DB) * (*02) 25 
Mad 553 (555) (DB) ] 

[6] ^Vheie the oompromiae does not transfer or 
declare any rights in immovable property but 
merely provides for the temporary mmagement of 
the property, registration is not necessary. (Vol 
13) 1926 Bom 24 (25) (DB). 

[7] Even vyhere a compromise is compulsorily 
registrable when it has bean acted upon, parties 
cannot resile from it. (Vol 1) 1914 P 0 27 (29) : 
42 Oal 801 ; 42 Ind App 1 (PC) 

[8] The question of registration becomes mate- 
rial only where the matter of adjustment of suit 
by compromise is in dispute and the writing has to 
be used in evidence. (Vol 26) 1939 Nag 233 (23S) : 
I L E (1939) Nag C07 (PB). 

23. Stamp. — [1] A soUnamah on stamped 
paper is not necessary for a compromise decree. 
(’15) 29 Ind Gas 611 (512) (U P B E) (’08) 12 
Cal W N 59 (60) (DB), 

2$. Execution of consent decree. — [1] A con- 
sent decree is executable in the same manner as 
an ordinary decree. (Vol 9) 1922 Oudh 150 (152) : 
25 Oudh Gas 63. * (Vol 8) 1921 Cal 227 (229) (DB) 
^ (Vol 21) 1934 Cal 735 (736) (DB). 

[2] A cousenb decree providing for the execution 
of a document by one of the parties may be enfor- 
ced under 0. 21 B. 34. (Vol 8) 1921 Oal 227 (228, 
229) (DB) ♦ (Vol 3) 1926 Gal 975 (976) (DB). . 

[3] Where the decree is incapable of execution 
a separate suit is necessary to enforce the riglit 
created by the decree, (’95) 22 Oal 813 (816) (DB) 
* ( 95) 22 Cal 869 (863, 864) (DB). 

[4J Compromise decree concerned not with 
plain tlS’s present but future rights on uncertain 
future happenings— Decree must be regarded as 
deolarafory and incapable of exeoufion. (Vol 30) 
1943 Sind 11 (14, 16) : I L B (1942) Kar 826 (DB), 

[6] Decree declaring amount due and providing 
that amount would be paid injnanner provided in 
compromise which formed part of decree— Decree 
held capable of execution and not merely decla- 
ratory (Vol 29) 1942 Oudh 1 (3, 4) : 17 Luck 
249 (DB). 


* (Vol 21) 1934 Pat 203 (203) ; 13 Pat 17 (DB) * 
(Vol 14) 1927 Oudh 33 (33) : 29 Oudh Oas 276 (DB) 

(Vol 11) 1024 Oudh 230 (231) (D B). (A decision 
of the JudioiU Commissioner’s Court of Oudh.) 

[But sea (’12) 39 Cal 663 (667) (DB) * (’21) 62 
Ini Gas 653 (354, 653) (Oil) (DB) ^ (Vol 6) 1919 
Lih 400 ( ’03) : 1919 Pun Re No. 31 *(Vol 19) 1932 
Bom 463 (467) (DB) ] 

[9] Where the decree contains any provision 

in the nitura of a pen ilty an executing Court can 
relieve agam-^t any forfeibure incurred. (Vol 30) 
1943 Pash 33 (35). (Vol 30) 1943 Sind 247 (250): 
ILR (1943) Kar 24o * (Vol 20) 1933 All 262 

(255) 55 All 334 (EB) (Oven-uling (Vol 11) : 1924 
All 683 : 46 All 671.) (1901) 28 Cal 557 (56/) : 28 

Ind App 89 (PC). 

[10] In respect of the terms of a consent decree 
which do not relate to the suit, a separate suit can 
be brought on ihe contract, (’07) 3t Oal 466 (163) 
(DB) * (Vol 12) 1925 Gal 286 (288). 

[But see (’87) 9 All 229 (23i) (DB) * (Vol 27) 

1940 Cal 82 (83) (DB) ] 

[11] Where any terms of a compromise are not 
embodied in the oper itive part of a deer 30 , a aspi- 
rate suit will lie in respect of it. (Vol 6) 1919 Mad 
305 (310) (DB) * (Vol 26) U3 ) All 454 (456) ; 
I L E (1939) All 435 (D3) ♦(Vol 25) 1938 R mg 145 
(147) 

[12] Where a consent decree orders the s.ale of 
any property, it can be executed by selling the pro- 
perty Without the formillby of an attachment. 
(Vol 8) 1921 Pat 320 (321) (DB). 

[13] A consent decree in a mortgage suit can be 
executed without any final decree being passed, 
(Vol 13) 1926 Oudh 385 (386): 29 Qudh Ois26 
(DB) ♦ (Vol 12) 1925 Bom 609 (5X0) (DB) ♦ (Vol 
8) 1921 Pat 320 ( 321) (DB). 

[But see (’ll) 8 All L Jour 418 (428) (SB)] 

[14] Consent decree creating charge on property— 
Proceeds in sale of such property found insuffi- 
cient to disohirge decretal amount — Dacree-holdar 
can proceed against othar properties without 
obtaining a ^eparite person U decree. (Vol 28) 

1941 Bom 90 (31, 92) : I L R (1341) Bom 293 (EB). 
(Vol 7) 1920 Bom 96 and (Vol 28) 1941 Bom 71 
ILR ^(1941) Bom 136 Overruled — Analogy of 
mortgage decree is not applioable). 

[15] An executing Court cannot go into the 
question whethor the agreement on which the 


[6] A decree can be executed only in respect of 
the terms included in the operative part thereof, 
(Vol 6) 1918 Mad 13.31 (1332) (DB). ♦ (Vol 3) 1916 
Mad 650 (650) (DB) ♦ (Vol 11) 1924 Oal 49 (51) 
(DB). 

[7] Where the decree gives effect to an unlaw- 
ful cornpromise the executing Court is entitled to 
go behind the decree and is bound to refuse to exe- 
cute the decree. (’10) 6 Tnd Gas 236 (2.38, 239) 
(DB) (Cal) ♦ (Vcl 11) 1924 Nag 84 (85) : 20 Nag 
L R 1 ♦ (Vol 17) 1930 Mad 305 (314) : 53 Mf.d 805 
(DB) ♦ (’03) 26 Mad 31 (33) (DB). 


[But see (Vol 20) 1933 Bom 298 (301) (DB). 

[8] Where the operative part of the decree 
gives effect to terins of a compromise which do 
not relaate tc the suit the executing Court cannot 
refuse to execute the decree. (Vol 2) 1915 Mad 
683 (68^) (DB) ; (Vol 2) 1915 Mad 210 (216) : 38 
* (Vol 20) 1933 All 649 (652) : 66 
All 776 (EB) ♦ (Vol 21) 1934 Lahx623 (625). 


decree is bised is^alid and b nding on the parties 
(Vol 30) 1943 Nag 325 (327) ♦ (Vol 31) 1944 Bom 
46 (60) ♦ (Vcl 31) 1944 Oudh 12 (i3) (DB). 

[16] Suit bised upon a compromise decree is not 
one for breioh of contract. (1904) 26 All 299 (309) : 
31 Ind App 116 (P C). 

25. Mode and effect of setting aside compromise 
decrees — [1] Appeal lies against an order recording 
a compromise. (Vol 31) 1944 Bom 46 (50) ♦ (Vol 

31) 1944 Bom 239 (241) ;JLB(I944) Bom 4D5. 
(Though decree is passed the order is still appeal- 
able). * 

[2] A consent decree can be set aside (a) by 
suit and (b) by review. (Vol. 19) 1932 Bom 616 
(815, 616) : 56 Bom 231 ♦ (*8^) 10 Cal 612 ( 614 ) 

(DB) * (’99) 23 Bom 620 (62o) : 1 Bom L R 82 
(DB) ♦(’71)6Beng LR 648 (651) (PC). (Re- 
view applioa ion lies.) 

[But see (Vol. 20) 1933 Sind 29 (31) : 26 Sind 
L K 396.] 
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Proceedings in oxe- 4. Nothing 

Qution of decrees not ings in execution of 

aSeoted. 

[1332— S. 375 A], 

O. 23 R. 3 (contd.) 

[■3] A suit; lies to set aside the consent decree 
on any oi the grounds on wnich the contract can 
be set aside such as a fraud, mistake, etc. (Vol. 30) 
1943 Lah 263 (271) (FB). (Vol. 14) 1927 Pat 233 : 6 

P. id 2o4 and ( Vol. 7) 1920 Cal 424 not folliwed.) 

* (Vol. 16) 1929 0al 470 ( 472): 57 Cai54(DB) 

* ( Vol. 13) 1926 Mad 1146 (1146) * (’01) 10 Oal L 

Jour. 420 (4!d) (DB) * (Vol. 22) 1933 All 137(133) : 
57 All 426 (DB). *( Vol. 21) 1934 Oudh 417 (417, 
418) * (Vol. 21) 1934 Pat 229 (231) : 13 Pat 

165 (DB) * (Vol. iO) 1933 Sind 53 (35) (DB) 

* (Vol. 10) 1923 Pat 483 (486) : 2 Pat 731 (DB) 
*(Vol. 12) 1025 All 266 (267) (DB) * (Vol. 24) 1937 
Nag 413 (414) * (Vol. 26) 1939 Bom 490 (491) : 41 
Bom L B 994 (396) ♦ (Vol. 28) 1941 Bom 77 (79, 
81, 82) : 1. L. B (1941) Bom 160 (DB). 

[But see (’ll) 85 Mad 75 (30) (DB)]. 

(4] In appropriate oases an application under O. 0 
B. 13 is a proper remedy to set aside the com- 
promise decree. (’06) 3 Gal L Jour. 158 (160) (DB) 
4c(Vol 7) 1920 Lah 408(409); 1 Lah 344 (DB) =*(Vol. 
14) 1927 Lah 602 (603, 60-') ; 9 Lah 248 (DB) 
4c(Vol. 5) 1918 Oal 322 (123) (DB). 

[But see (Vol. 3) 1916 Oal 50 (aO) (DB) * (Vol- 2) 
1915 Gal 8-21 (821) (DB)]. 

[6] A consent decree cannot he set aside by rule 
on motion on the ground of fraud. (Vol. 19) 1932 
Bom 615 (616) : 56 Bom 231 * (’11) 13 Bom L B 
332 (339) * (’98) 25 Cal 649 (632). 

[6] A consent decree cannot be set aside by an 
application under S. 131 on the ground of fraud. 
(Vol. 30) 1943 Pat 13 (14) (DB) *(Vol. 9) 1922 
Mad 446 (446) (DB). *(Vol. 20) 1933 Sind 29 (31, 
32) : 26 Sind L R 395. * (Vol. 26) 1939 Bom 490 
(491) : 41 Bom L R 994 (396). 

[But see (Vol. 13) 1926 Oudh 315 (315); 1 Luck 
341 (DBj. ♦(VoL 22) 1935 Gal 231 (233) ; 62 Oal 
223.] 

[T] An intorlocufcory consent order can "be set 
ande by application in the same suHt. (Vol. 17) 
1930 Bom 36-2 ( 364) : 65 Bom 372 t (Vol 19) 1932 
Bom 615 (616) ; 56 Bom 231. 

[8] Parties cannot re‘^cind a consent decree by 
matiial agreement, (’ll) 35 Mad 75 (81) ; 9 Ind Gas 
875 (879) (DB). 

[9] A consent decree cannot be varied by oon» 
sent of parties. (Vol. 24) 1937 Oal 222 (224). 

[See howeYer (Vol. 25) 193S Oadh 103 (106) 
(BB)]. 

[10] Where, by a mistake, the Oourt passes a 
decree which purports to be in accordance with 
the terms of the compromise between the parties, 
but is not actually so it has got power under 
S, 151 to correct its mistake and amend the decree. 
'(Vol. 16) 1929 Lah 400 (402). (Vol. 21) J934 
E.Mig 108 (109) (DB). 

[11] Where the question is whether there was 
consent at all the Oourt can investigate it on an 
application under S. l5l and set aside the compro- 
mise decree when it finds that there was no 
consent. (Vol. 30) 1943 Pat 13 (14) (DB). 

[12] When a compromise decree is set aside# 
the suit oan be proceeded with from the stage 
when the compromise was ef eoted. ('76) 2 Oal 


ia this Order shall apply to any proceed- 
a decree or order. 


184 (196) : 3 Ind App 291 (PC) * (Vol. 11) 1921 
Pat 758 (758) (DB). 

[Sat see (’85) 10 Bom 338 (340) (DB)]. 

[13] Ignorance of real facts, when it was within 
Bhe party's power to know them is no ground for 
setting aside a compromise decree. (1837) 2 Mo.) 
Ind App 181 (247) (PC) 

[14] Mistaks or ignorance of law is no ground 
for setting aside a compromiso decree. (’82) 8 Cal 
138 (141) (DB) * (Vol. 23) 1936 Sind 99 (105) : 20 
Sind L R 456 (DB). 

[15] Defend int's absence at the time when 
the compromise was recorded by the Oourt is no 
ground for setting aside the decree. (Vol. 23) 1936 
Mad 347 (350). 

26. Compromise of appeal.— [1] An appellato 
Oourt can pass a compromise decree i£ the appeal 
is compromised. (*02) 5 Oudh Oas 49 (o3) (DB) 

♦ (Vol. 12) 1925 Lah 145 (146) (DB) 

27 Revision. — [1] Where the Oourt requires 
evidence to be given of an illegal compromise, 
though it has no such power under this rule its 
order is not open to revision. (’12) IG Ind Gas 3 (4) 
(DB) (Oal). 

[2] No revision will lie against a decree on a 
compromise on the ground that the Oourt omit- 
ted to order the recording of the compromise. 
(Vol. 22) 1935 All 733 (739). 

28. Construction of compromise decrees. — [1] 
For construing a compromise decree reference 
should be had to pleadings and agreement and 
natural meaning should be attached to tho words, 
(Vol. 20) 1942 P C 87 (38, 3)) : I L R (1942) Kar 
PO 88 (PC). *(VoL 27) 1940 Lah 46 (47) * (Vol. 27) 
1940 Oal 347 (349) # (Vol. 20) 1933 P 0 167 (168) 
169) : 56 Mad 737 : 60 Ind App 266 (PC) >*:(Vol. 13), 
1926 P 0 liO (111) (PC) * (Vol. 23) 1936 P G 
309 (310, 311) : 63 Ind App 429 : 1 L R (1937) Mad 
94 (PC). He(Vol. 26) 1938 P 0 260 (262) : 32 Sind 
L. B. 918 (PC). 

29. Compromise of suit relating to public 
tiiQst. — [1] Though the Court has jurisdiction to 
pass a compromise tho Oourt must refuse to pass 
a decree on the basis of a collusive agreement 
which is detrimental to the trust. (1943) 9 Out L 
Tim 85 (89, 90.) 

ORDER 23, RULE 4— Note 1 

[1] Provisions as to withdrawal do not ajjply to 
execution proceedings. Therefore an application 
for execution of a decree cannot be withdrawn with 
liberty to make afresh application (Vol. 1) 1914 All 
134 (136) ; 36 All 172. 

[2] O. 23B. 3 does not apply to execution proceed- 
ings and the Court has no power to pass a consent 
order in such proceedings. (Vol. 11) 1924 Lah 342 
(343) 

[3] Adjustment before a decree— Cognizance 
cannot be taken by an executing Oourt — Separate 
suit to restrain the decree-holder from executing 
the decree must be filed. (Vol. 16) 1928 Cal 627 
(530) (DB). 

[4] 0.23 B. 4 does not afiect the rule of estoppel. 
Where an execution application is allowed to be 
dismissed on the basis of a compromiso which 
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ORDER XXIV. 

PAYMENT INTO COURT 

Deposit by defendant 1 . The defendant in any suit to recover a debt or 

of amount in satisiac- damages may, at any stage of the suit, deposit in Court such 
tion of claim. suru of money as he considers a satisfaction in full of the 

claim. 

[1882— S. 376 ; 1877— S. 376 ; R. S. C., 0. 22 R, 1.] 

2. Notice of the deposit shall be given through the Court by the defendant 
Notice of deposit. to the plaintiff, and the amount of the deposit shall (unless the 
Court otherwise directs) be paid to thd plaintiff on his application* 

[1882— S. 877 ; 1877— S. 377 ; R. S. G., 0. 22 R. 4.] 


Interest on deposit 3. No interest shall be allowed to the plaintiff on any 

not allowed to plain- suui deposited by the defendant from the date of the receipt of 
m after notice. notice, whether the sum deposited is in full of the claim or 

falls short thereof. 

[1882— S. 378 ; 1877— S. 378.] 

4, (1) Where the plaintiff accepts such amount as satisfaction iU part 
Procedure where plain- only of his claim, he may prosecute his suit lor the balance; 
tiff accepts deposit as if the Court decides that the deposit by the defendant 

satisfaction in part. was a fall satisfaction of the plaintiff’s claim, the plaintiff 

shall pay the costs of the suit incurred after the deposit and the costs incurred 
previous thereto, so far as they were caused by excess in the plaintiff’s claim. 

(2) Where the plaintiff accepts such amount as satisfaction in full of his 
Procedure where he claim, he shall present to the Court a statement to that effect, 

^oepts it as satisfao- ^^^d such statement shall be filed and the Court shall pronounce 

^ ^ ‘ judgment accordingly ; and in directing by whom the costs of 

.each party are to be paid, the Court shall consider which of the parties is most to 
blame for the litigation. 

lllMstration$> 

(a) A O'Wes B Rs. 100. B sues A for the amount, having made no demand for payment and 
having no reasoti to believe that the delay caused by making a demand would place him at a disadvantage 
On the plamt being filed, A pays the money into Court, B accepts it in full satisfaction of his claim, but 
the Court should not allow him any costs, the litigation being presumably groundless on Ins part. 

(b) B sues A under the ciroumstanoes mentioned in illustration (a). On thu plaint being filed, 
A disputes the claim. Afterwards A pays the money into Court' B accepts it in full sati'^f iction of his 
claim, The Court should also give B his costs of suit, A*s conduct having shoSvn thit tho litigation was 
necessary, 

(o) A owes B Rs. 100, and is willing to pay him that sum without suit. B claims Es. 160 an^l 
sues A for that amount. ^On the plaint being filed A pays Rs. 100 into Court and disputes only his 
liability to pay the remaining Rs. 5O. B accepts the Rs. 100 in full satisfaction of his claim Tho Court 
should order him to pay A*s costs.* 

11882-S, 379 ; 1877— S. 379. Cf. R. S. G., 0. 22 R. 6 ] 


0. 23 B 4 {oontd,) 

provides for a fresh appUoation if the com- 
promise was not carried out and the compromise Js 
broken, the defendant is estopped from contending 
that as 0.23 R 3 does not apply to execution appli- 
cations ^ the decree-holder cannot file a fresh 
application for execution on tho basis of the 
compromise. (1912) 13 Ind Cas 81 (81, 82) (Mad). 

[6] Application to set aside sale under 0.21 R 90 
is not a proceeding in execution and hence 0, 23, 
R. 3 applies to such application. (Vol. 8) 1921 Pat 
107 (108) : 6 Pat L Jour 263 (DB). 

ORDER 24, RULE 1— Note 1 

ty O 24 R. 1 does not apply to payments 
made in pursuance of the order of the court under 
the provisions of O. 9 R 13 setting aside e<o ^arU 


decree. (Vol. 13) 1926 Mad 1069 (1071). 

[2] Unconditional deposit is contemplated 
(Vol. U) 1927 Cal 72 (73) (DB) * (Vol, 24) 1937 
Lah 733 (736) (DB) 

[3] The treasury becomes, for purposes of pay- 
ment under the rules of Madias High Court, 
dated 21st June 1882, part of the establishment of 
the Court and payment therein will bo payment 
into Court. (1884) 7 Mad 211 (212). 

[4] Money, sought to be attached before judg- 
111 ent, paid by debtor into Court— Attachment 
irregular — Such payment should be considered as 
a deposit under B. 1. (Vol. 34) 1927 Bang 278 
(278) : 5 Rang 763. 

[5] The word “debt” applies to secured as well 
as unseourod debts, (VoL 22) 1935 Oudh 93 (96) : 
10 Luck 860., 
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SECURITY FOR COSTS 
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1 . (1) Where, at any stage of a suit, it appears to the Court that a sole 
When soousity for costs plaintiffs* or (when there are more plaintive than one) 

miy be required from that all the plaintiffb are residing out of British India, and 

plainti^. that suoh plaintiff does not, or that no one of such plaintiffs 

does possess any* sufficient immovable property within British India other than 
the property in suit* the Court may. either of its own motion or on the application 
of any defendant, order the plaintiff or plaintiffs, within a time fixed by it, to give 
security for the payment of all costs incurred and likely to be incurred by any 
defendant, 

(2) Whoever leaves British India under such circumstances as to afford 
Residence out of reasonable probability that he will not be forthcoming whenever 
British India. be Called upon to pay costs shall be deemed to be residing 

out of British India within the meaning of sub-rule (l). 


0. 2% R. 1 (eontd ) 

[6] Suit for injunction for obstruction of light 
and air is not a suit to recover a debt or damages 
within the meaning of this rule. (1897) 21 Bom 
502 (508, 609). 

C71 Principles laid down in O. 24 apply to case 
of innocent infringement of designs where offen- 
der offers to pay profits made by infringement. 
(Vol. 26) 1939 Bom 198 (202). 

ORDER 2$, RUDE 2--Note i 

[1] Deposit made by defendant on challenge 
of plaintiff and in his presence — Separate notice 
is 'not necessary— Plaintiff is nob entitled to 
interest between date of deposit and date when he 
geis formal notice. (Yol. 22) 1936 Mad 342 (344) 
(DB>. 

[2] The court has a discretion to refuse to 
allow the money to be paid out* but that discre- 
tion is to be exercised reasonably, (Money sued for 
due on a promissory note— Refusal in absence of 
special circumstances is unreasonable.) (1899) 26 
Cal 766 (769). 

ORDER 24, RULE 8— Note 1 

[1] Deposit of amount found due by Court stops 
running of interest where defendant is given 
notice. (1910) 11 Cal L Jour 226 (236) (DB) 
(Increase in the amount due found in the Appel- 
late Court does not entitle defendant to interest so 
far as deposited amount is concerned) ♦ (Vol. 22) 
1935 Oudh 93(95) : 10 Luck 350 (DB) ♦ (Vol. 5) 
1918 Mad 88(10.91) (DB). 

[2] Mortgagee wrongly refusing to withdraw 
deposit — Redemption suit — Mortgagor is entitled 
to interest from servioe of summons. (Vol, 5) 
1918 Mad 88 (00.91) (DB) 

[3] Where conditional deposit is made and the 
decree-holder is under the necessity, if he 
desires to withdraw the amount, of furnishing 
security, interest does not run even after the 
date of deposit. ^Vol, 24) 1937 Lah 733 (736) 
(Vol. 2.3) 1936 Lah 76 (78) (DB). (Defendant 
depositing money in Court but stipulating impos- 
sible conditions cannot escape payment of 
interest from date of deposit ) 

[4] Tender, before suit, refused by creditor— 
To stop running of inter ef*t such tender must be 
followed by payment into court when creditor 
sues for money. (Vol. 19) 1932 Mad 109 (110) : 65 
Mad 458 m (Vol 16) 1928 Cal B74 (876) (DBj. 


[5] 0. 24, Br. 1, 2 and 3 do not apply to pro- 
ceedings in execution. (Vol 14) 1927 Oal 72 (73) 
(DB). 

[6] Benefit of rule extended by anilogv to 
exeoutim. (Vol. 5) 1918 All 234 (234, 235) : 40 
All 125 (DB). (Where the amount deposited in 
Court in execution might have been immediately 
on deposit paid out to the decree-holder in part 
discharge of his claim, the judgment- deb tors 
were relieved from paying any interest on that 
amount.) 

[See also (Vol. 6) 1919 Mad 445 (445) : 42 Mad 
576 (When the amount of a decree is paid into 
Court under 0‘21, R. 1 interest on the same ceases 
to run from the date when the decree-holder 
receives notice thereof) ] 

ORDER 24, RULE 4— Note 1 

[1] The Court has discretion in awarding costs, 
(1911) 2 Mad WN 568 (568) (DB). 

[2] The Court must distinctly find as to which 
of the parties is most to blame for the litigation, 
before making an order as to costs. (1912) X Mad 
WN 38 (39). 

[3] Where the suit is not one to recover debt 
or damages within the meaning of R. 1, the Court 
has discretion to apportion costs under S. 35. 
( 1897) 21 Bom 602 (509). 

ORDER 25, RULE 1 
Synopsis 

1. Object and applicability. 

2. Residence outside British India. 

3. “The Court may order”. 

4. Where plaintiff is woman— Sub^rule (3) 

5. “Suit for the payment of money”-Sab-rule (3), 
6< Appeal and revision. 

7» Liability of person standing surety. 

1. Object and applicability.— [1] The object 
of the rule is to provide for the protection of the 
defendants in certain cases where, in the event of 
success, they may have a difficulty in realising 
their costs. (1894) 21 Cal 832 (836) * (1936) 63 Cal 
897 (899). 

[2] 'Rule does not apply to a reference under 
S. 12 of the Bombay Revenue Jurisdiction Act as 
there is ho suit before the Court. (Vol. 8) 1921 
Bom 468 (468)* 
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(3) On the application of any defendant in a suit for the payment of money, 
in which the plaintiff is a woman, the Court may at any stage of the suit make a 
like order if it is satisfied that such plaintiff does not possess any sufficient immov- 
able property within British Indian 

[1382— Ss 880, 382 ; See S. Ii5.] 

Objects and Reasons 

Sub-rule (3) correaponds with the second paragraph of section 380 of the 1882 Code. After the 
words ‘within British India’ triafc paragraph contained the words ‘independent of the property in suit.’ 

“ The Committee have deleted the last words of this sub-tulo, because the nature of the suit 
excludes the possibility of the property in suit being immovable.” S 0. R 

PROVINCIAL AMENDMENTS 


Allahabad 

After the words “property in suit”, add “or thas theplaintiS is being iinaiiced by a person not 
a party to the suit.” 

Madras 

The following shall be inserted as sub-rule (4) : 

“ (') In all oases in which an oleinent of chtmperty or maintenance is proved, the Court may 
on the application of the defendant, demand security for the estimated amount of the defendant's costs, 
or such proportion thereof, as from dima to time daring the progress of the suit, the Court miy thint, 
just/’ [R. 0. 0. No. 3019 of 1926] 

Nagpui* 

In Rule 1 (1) inserr the words “or that any plaintiff is being financed by a person* not ii party 
to the suit” between the words “other than the property in suit” and “tho Court may.*’ [-29-6—1948] 

Oadh 

Add the following as sub-rules (4) and (5) : 

“(") Where the plamtifi has, for the purpose of being financed in the suit, transferred or 
agreed to transfer any share or interest in the property in suit to a person who is not already a party to 
the suit, the Court may order such person to be made a pliintifi to the suit if he consents, and may 
either of its own motion or on the application of any defendant order such parson within a time to be 
fixed by the Court to give security lor the payment of all costs likely to be incurred by any defendant. 
In case of his default, the Court may dismiss the suit so far as his right to, or interest in, the property 
in suit is ooncarned, or may declare that h© shall be debarred from claiming any right to, or interest 
in, the property in suit, 

( ) If such person deolinas to ba made a plain tlfi, the Court may implead him as a defendant 
and may order him, within a timo to be fixed by the Court, to give security for the payment of all costs 
likeiv to ba incurred by other defendant. In case of his defaulo, the Court may declare that hs 
shall be debarred from claiming any right to, or interest in, the property in suit,” 


O. 25 R. I. (oontd.) 

2. Residence outside British India.—- [1] The 
word “ret-idence*' means a residence under such 
olroumstances as would afiord reasonable probabi- 
lity that the plaintifi would be forthcoming when 
the suit was decided. (1878-79) 3 Bom 227 
(229). 

[2] Mere temporary residence at the time of 
suit is not re=^idenoe within this rule (1878- 
1879) 3 Bom 227 (22-)) ♦ (Voi. 9) 1922 Bom 299 
(300): 46 Bom. 589 (Temporary residence in Briti'-h 
India for the purpose of Court proooodings,) 
♦ (1890) 14 Bom 541 (552). 

[3] Person coming from Native State and 
staying in Briii-'ih India for period of four years 
prior to suit resides in British India. (Vol, 17) 
1930 Bom 220 (221). 

3. * The Court may oi'der **. — 

[1] Power given by rule is discretionary. 
(VoL 26) 1939 Oal 154 (154) : ILR ( 1938) I Cal 
688 (1905) 7 Bom LR 495 (497) * (1936) 63 Cal 

897 (899) (The disoretion of OoUrt in ordering 


security for costs is unqualified and unfettered.) * 
(1890) 17 Cal 610 (618). 

[2] Power should not be exercised unless order 
for security is necessary for protection of defen- 
dant. (Vol. 26) 1939 Gal 154 (154) : ILR (1938) 1 
Cal 688. 

[3] The principle on which the Court acts in 
making orders for security of costs, is t6 see if the 
suit is ^rima facie hona-flde and whether the 
defence is likely to succeed. (1904) 6 Bom LB 
1072 (1072). 

[4] Court cannot make an order under this rule 
before the written statement is filed. (1913) 18 
Ind Oas 217 (218) (OaJ). 

[6] Poverty of plaintiS is no ground for making 
order under this rule. (Vol. 1) 1914 Gal 38 (19, 
40) (DB) (1885) 7 All 542 (546) ♦ (1887) 14 Oal 

533 (536, 537). 

[6] Suit by undischarged insolvent— Cause of 
action accruing after adjudioatiofa— Security for 



1231 


[THB CODE OF\ OIYIL PKOGEDURE, 1908 


[0. 25 R. 1] 


0. 25 R. 1 {contd ) 

costs cannot be demanded, (Vol. 6) 1019 Gal 719 
(720) ; 46 Cal 156. 

[7] Father, undischarged insolvent, and daughter 
having no property of her own, suing for breach of 
promise to mairy — Securiuy for costs ordered, insol- 
vent being nominal plaintill. (1903) 27 Bom 100 
(103). 

[8] Except in special cases, neither a minor 
plaintif nor his next friend ought to be required to 
give security for costs. (1899) 23 Bom 100 (102) 
(DB) * (Vol 21) 1934 All 458 (458) : 56 All 053. 

[9] A suit on behalf of minor should not be stop- 
ped merely on the ground that the next friend is 
unable to give security for costs The other 
partie*^ are sufficiently protected by the power they 
have in a proper case of moving the court either to 
stay the suit as not being for the benefit of the 
mmor or, if there is a just cause other than the 
poverty of the next friend, to have h.m removed. 
(1911) 35 Bom 339 (341) ♦ (Vol 21) 1934 All 458 
(458) : 56 All 653. 

[10] A plaintiff suing in forma paup2vis may be 
called on to give securiuy for oo-'ts, but very 
special grounds must be shown to support such an 
application. (1881) 3 Mad 66 (67) (D B) ^ (Vol 15) 
192a Lah 960 (960) * (Vol. 22) 1935 Mad 230 
(231) (If pauper is mere creature in hands of persons 
able to find security, order to farni-Jh security can 
be passed) * (Vol. 10) 1923 Rang 244 (245) (Suit 
in forma pauperis — Plaintiff being assisted by rich 
relative is no ground for order for security). 


under R IsliDalinot be exercised as it would 
praotiotlly defeat suit — But Court m-gho impose on 
pi tin* iff an V terms it thinks fit except demand of 
S3ca.*ity. (1011) 35 Bom 421 (42*^). 

[3] Court W' 11 not 01 dir a femile plaintiff to 
give security unless grounds are mid 3 out tend mg 
to show th It the defence is true (1913) 18 Ind 
Gas 217 (21S) (Cal ) 

[4] Suit by inih minor anl mot’iir — Suit cinnot 
be oili j 1 as a ouife in winch the plaintiff is woman. 

( Vol. 24) 1937 Gal 5S (oO) ; 63 Gal 809. 

5. Suit for the payment of money ’’-Sub- 
rale (3). — [1] In considering whether suit is for 
payment of m may, Court mist look at the subs- 
tance. (1830) 17 Gal 610 (613). 

[2] Suits which are not exclusively for money 
but which ^ill result in a decree for money on the 
relief sought, come within the purview of sub-rule 
(3) (1908) 32 Bom 602 (609, 611) (DB) 

[3] A suit to recover moneys and certain specified 
articles or the value thereof is a suit for payment 
of monev. (1890) 17 Cal 610 (613) sjc (1912) 16 
Gal WN 763 {7 t 5) (DB). 

[4] Suit for administration of estate consisting 

largely of immovable property is not suit for pay- 
ment of money. (Vol. 12) 1425 Ring 300 (100) : 
3 Rang 211 * (Vol. 1905) 7 Bom ER 495 (496, 

497). 

[5] Widow’s suit for dissolution of partnership, 
acomnfcs and stridhan cons .sting of immovable 
proper t 3 ? i? not a suit fm* payment of money. 
(Vol. 10) 1923 Cal 316 (0 (317). 


[But see (1912) 36 Bom 415 (417) (An order to 
give security for costs in an ordinary suit must 
cease to operate as regards antecedent costs, if 
leave to continue the suit as pauper is given, 
provided it is given before the time limited for 
giving security has exp' red). ^ (1008) 7 Cal L Jour 
312 (3l3, 314) (DB). (Rule does not apply to pauper 
plamfciff.) (Vol A) 1917 Low Bur 163 (164) : 8 Low 
Bur Bill 387 (DP). (Woman allowed to sue as 
pauper is not liable to furnibh security for costs.] 

[11] Apart from the provisions of this rule, Court 
has inherent power to require security for costs in 
proper oases, (1876-77) 2 Cal 233 (259) : 4 Ind App 
23 (PC). (Plaintiff not real litigant, but mere 
puppet in hands of others — Order for security may 
b 3 mide) ♦ (Vol. 1) 1914 Gal 38 (39) (DB) * 
(Vol 19) 1932 Sind 33 (34) ; 26 Sind LR 21. 

[See also (Vol. 25) 1938 Bom 510 (51*2) : ILR 
(1938) Bom 743. (Application under Sec, 115, 
Civil P. 0. or under S. 75, Provincial Insolvency 
Act — Applicant not residing in British India nor 
having any immovable properly in British India — 
Application presented by opposite party praying for 
order for security for costs — ^High Court is 
competent under S. 151 to pass order of the nature 
provided for in 0.26, Rule 1).] 

[But see (Vol. 28) 1941 All 219 (221) : ILR 
(1941) All 418.) * (Vol. 11) 1924 Cal 251 (252, 254, 
256) : 50 Oal 853 (DB) * (Vol. 30) 1943 Mad 657 

( 65^‘)1 

4* Where plaintiff is woman — Sub-rnle (3)* 

[1] Court would be most averse to making orders 
against women for depositing security for defen- 
dant’s costs when such an order would embarrass 
them in the conduct of their cases. (1908) 32 
Bom 602 (606) (DB). 

[2] Suit by woman ripe for hearing — ^Disqretion 


6. Appeal and revision.— [1] Appeal lies from \ 
an order for security of costs passed on the 
Origin \1 Side of Midr as High Court as the order 
is a “ Judgment ” within the meaning of S. 15 of 
Letters Patent. (190 ■)) 26 Mad 602 (50C) (DB) ♦ 
(1908) 32 Bom 602 (609, 610) (DB). 

[2] Applying O. 25, R.l to a suit which is not for 
payment of mm ey is an illegil exercise of juris- 
diction and such an order is revisabls. (/ol. 12) 
1925 Rang 300 (300) : 3 Rang 211. 

[3] Appl cation for furnishing security — Appli- 
cation not disposed of at ones on marital — There is 
irregularity in exercise of jurisdiolion and order 
is open to revision (Vol. 22) 1935 Mad 230 (3 32). 

[4] Pauper suit allowed— Security for costs 
demanded — No exceptional oiroumstances di^ielos- 
ed for demanding security — Order to furnish 
security is a material irregularity, (Vol. 15) 1928 
Lah 960 (960). 

[5] Order demanding security from woman 
plaintiff in suit for property f^r costs of defendant 
made under S. I 5 I, Civil P. 0. on ground that 
plaintiff had been put forward bv other persons 
interested in suit is without jurisdiction — Revision 
lies. (Vol. 28) 1941 All 219 (221) : ILR (1941) 411 
418. 

7. Liability of pejpson standing surety. — Where 
A was surety for costs for B, a Udy, who had 
instituted a suit for dower djbt and fa led and the 
surety bond laid down that if the lady failed to 
obey the order of the Court the property of the 
surety would be liable and aLio he himself in case 
the property proved insufficient and there was no 
provision for the principal debtor bemg proceeded 
against as a condition precedent to proceeding 
against the surety. Held that a failure on the 
part of the decrea-holde^ to execute the deforce 
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2. (1) In the event of such security not being furnished within the time 

Effect of faiiare to fixed, the Court shall make an order dismissing the suit unless the 
furnish security. plaintiff or plaintiffs are permitted to withdraw therefrom. 

(2) Where a suit is dismissed under this rule, the plaintiff may apply for an 
order to set the dismissal aside, and, if it is proved to the satisfaction of the Court 
that he was prevented by any sufficient cause from furnishing the security within 
the time allowed, the Court shall set aside the dismissal upon such terms as to secu- 
rity, costs or otherwise as it thinks fit, and shall appoint a day for proceeding with 
the suit. 

(3) The dismissal shall not be set aside unless notice of such application 
has been served on the defendant 

[1882— S. 381 ; 1877— Ss. 380, 381 5 1859— S. 35.] 

PROVINCIAL AMENDMENTS. 

Bombay 

The following shall be added as sub-rule (4) : 

“(^) Tho provisions of S. 5 of tha Indian Limitation Act, 1908, shall apply to applications under 
this rule.” [21-12-19271 

Rule 3— Nagpur 

After Rule 2, add the following new Buie 3: 

“R. 3. (1) Where any more plaintiff has, for the purpose of being financed in the suit, transferred 
Poicer to implead and or agreed to transfer any share or interest; in the property in suit to a porson 
demand security from a who is not already a party to the suit, the Court may order such parson to 
third person financing be made a plaintiff to the suit if ha consents, and m ly either of its own motion 
litigation. " or on the application of any defendant order such person, within a time to 

be fixed by it, to give security for the payment of all costs incurred and like- 
ly to be incurred by any defendant. In the event of such security nob being furnished Within the time 
fixed, the Court may mike an order dismissing the suit so far as his right to, or interest in, tho property 
in suit is concerned or declaring that he shall ha debarred from claiming any right to, or interest in, the 
property in suit, 

(1) If such parson declines to be made a plaintiff the Court may imp ead him as a defendant and 
may order him, within a time to be fixed by it, to give security for the payment of all costs incurred and 
likely to be incurred by any other defendant. In the event of such security not being furnished within 
the time fixed, the Court may make an order declaring that he shall be debirred from claiming any 
right to, or interest in, the property in suit 

(3) Any plaintiff or defendant against whom an order is made under bhis rule may apply bo have 
it set aside and the provisions of sub-rules (2) and (3) of rule 2 shill apply mutatis mutandis to such 
application.'* [29-C-1943 ] 

ORDER XXIV 

COMMISSION 

COMMISSIONS TO EXAMINE WITNESSES 

1 . Any Court may iu any suit issue a oommission for the examination on 
Oases in which Court inl^Q^^^osatories or otherwise of any person resident within the 
may issue commission to local limits of its jurisdiction who is exempted under this Code 
examine witness. from attending the Court or who is from sickness or infirm- 

ity unable to attend it. 

[1882— S. 383 ; 1877— Ss. 383, 383 ; 1859—8. 175. See Ss 73 to 78, 132 and 133.] 

0, 25 R. 1 (contdj. 

against B does not amount to a release of surety's 
liability. (Vol. 13) 1926 All 667 (65S). 

Order 25, Rule 2— Note 1. 

[1] Rule refers to suit as a whole — Suit by male 
minor and mother — On default in furnishing seou- 
ritv, suit cannot be dismissed against mother only. 

(Vol. 24) 1937 Cal 68 (5"): 63 Cal 809. 

[2] Dismissal of snit for failure to furnish secu- 

rity for costs as ordered, is no bar to a fresh suit 
on the same cause of action. (1902) 26 Bom 637 
(640). ' , 

[3] Court from which an appeal is preferred 
has the right to extend tha time for furnishing 
seompity, for oosts. (1884) 10 Oal 657 (661) : 11 
BiAAppTlBO). 


ORDER 26, RULE 1 
SynopBlfl 

1. Scope and applicability of rule. 

2 . ** May in any suit issue 

3. “ Who is exempted under this Code 

4. “ Who is from sickness or infirmity unable to 

attend 

5. Procedure where evidence is taken on commis- 

sion. 

6 . Arbitration. 

7. Appeal. 

- $• Revision. 




ITHZ] 'CODE OF] CIVIL PEOCEDUBE. 1908 


[0 2S B. 1] 
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1, Scope a:icl applicability of rule. — [1] The 
gL'.-^uails upon which a coinuiid^ion cx-a bj Hsued 
aro t^peoified in this rule and in Rr. 4 and 5 : thoy 
ou'^ht not to be rel Lxed Ol* nallihel baoa-isa the 
Wioua'^s IS a min of rank or is a man of -iocial 
status (VoL 4) 1917 Bom 150 (lo7) : ’*2 Horn 130 
(DB) (’0>’) U 2^Ead 60 (61) ( JB). (’05) 2S Ma'Jl 
2S (35, 36)(DB) personal appearance in go’U'l dero- 
gatory to tne person) 

[•2] The Court can issue a commiuon even ift’r 
remind (Vol. 12) 1026 Lah 39 ;41) : 5 Lah 26i 
(UIl). 

[3] The successor of a Judge has power to 
cancel tho issue of a commission made by his pre- 
dec jssor. (Vol. 17) 1930 Rang 315 (316) (DB). 

{-!.] The provisions relating to the issue of a 
commission do not applv to execution prooeedings. 
(N'ol 'll) 1940 Mad 569 ( 570) (DB). 

2- “ May in any suit issue — [1] The general 
trend of opinion is that the issue of a commission 
is a matter of judicial discretion. (’99) 23 Bom 
626 (621). ^ (Vol. 17) 1030 Nag 27 (2b). ^ (Vol. 33) 
19^*6 Mad 331 (332)ii* (Vol. 10)'1923 Mad 321 (332) : 
46 Mad 574 dissented from ; (’ll) 21 Mad L-J 889 
(SOO) (DB) expl lined. 

[2J An application will not be granted unless 
the application is made honafide^ the issue in res- 
pect of which the evidence is required is one which 
the Court ought to try, the witness to be examined 
would give evidence miterial to the issue, and 
there are somo good reasons %vhy the witness 
canno*- bo exammad in oourD. (’13) 19 Ind Gas 643 
(04i) ( Ul) 

[3| Where the examinition on commission may 
result in manifost injustice to any party, or where 
it IS not c^lcllllt6d to pormit of the evidence 
bfling tasted fairly, or when the application is 
made to avoid cross examination before the court 
the Court is not bound to issue a comm'ssion. 
(’05) 28 Mad 28 (35, 36) (DB). 

[4] Examination on onmmission bMng invariibly 
disadvantageous to the oppo'^iile pactv, the court 
should verv jeilouslv enquire into tlie reason of 
eommis^ion. (’73) 20 ftuth W R 253 ( 265) (DB) * 
(’93) 26 Cal 6o'J ( tid) (VoL 1^ 1927 Mid 524 
(5-25). 

[5] Regard must alwavs b * had to the possibility 

of. tho wisndss not bhng a cred'ble wirnoss in 
which 0 i^e the opportunity Oil noting his demea 
nour and of hoarlng the exact aid pj*jCisc answc's 
given, by him wo lid b» (’9P) 2*3 Bom 626 

(62=^). 4 (Vol. 20) 193*3 Mad -- ( > ') (DB) ^ (Vol. 
11) 1 02J Cal 971 (372, 979) ( >o\. 10) 1 i23 P 0 73 

(76) (PC) 

[6j The fact that the oi^e o: iha partv asking 
for comm s=iion is improbiblT is no ground for 
rofusing commission (Vol. 17) 1930 Sind 03 (86) 
iDB)'. 

[/] That the judge thinks that eyidenoa will 
serve no useful end is no ground for refusing com- 
mission. (’71) UBubh WR 4,-^! *:&) (DB) ^ (’ll) 

12 Ind Gas 74 (76) (Mad). (OB). 

[S] Lapse of one year since the filing of salt is 
not aground for refusing oomimssion for examina- 
tion of plaintiif when tho issues have still to be 
stated (Vol 21) 1334 All 37 (lb) (DB) 

[9] Notice ought to bi given to the opposite 
party b ifore ovrloriug Gommi=?sion. (1866) 8 Suth 
\V R 147 (150) (DB) 


[10] The Court can order the issue of cotam'!s- 
slon on condition of tho applloani} depositing in 
Court security for tho coses ol the opj’-osjte party 
in rogard to the commission. (Vol, 29) 1936 Pat 

33(34) 

3. “ Who is exempted iriler this code — [1] 

Pardanash.n li-lies can cl inn tho pnvilsge of 
being examin -d nn c unmissj-'.n as nrov-.-ded by S 
132 (V(d. in in '2 Cal 143 (U ) : ILR (1041) Cal 
155 ■i=(Vol. R) 1)28 0.11 31J (M5) (DB). Me (Vol 
12) 1025 :\tacl 005 (906) (V-.l. ^0) 1933 All 551 

(55*3) : 55 All 60G (DB) 

[2] Tho following are not good grounds for 
refusing commission for the examination of a 
pardan.ishin 1 

[a] Tiiat an allegation of immorality is made 
ag.iincit hor (’01) 5 Cal \V N COXXXJI (OCXXXII) 
(DB), 

[b] That she had appe.ired on a former occa- 
sion i‘i public (’99) 26 Gal 650 (652) (DB) * I (’99) 
26 Gal G51 n. 

[c] That she had anpeared previously in court 
(Vol. 6) 1918 Gill 743 (74-*) : 45 Gal 607 (DB). 

[d] That .she is an old lady who had entirely 
aban-donod piirdha (Vol. 5) 1918 Cal 111 (112) : 46 
Oil (192) 

[8] Custom of not appearing in piiblio not made 
out — Commission should not bo issued. (Vol. 14) 
1927 Mad 524 (326). 

[4] Custom alleged, regarding appoaranoe in 
public, of a varying and uncertain character — No 
commission to be issued. (’90) 14 Bom 6S4 (3 86). 

[5] A pardanishin lady o inn at decline to ba 
eximinod on commission at anv plaoo other than 
that of her choice. (Vol. 8) 1921 Cal 229 (281) : 
48 Gal 4-lS. 

[Sec howeyer (Vol. 24) 1937 Pat 21 (22).] 

[6] A religiuis preceptor is not entitled to be 
examined on commission on the ground of his 
snci-il Rtatn.s. (Vol. 0 1^17 Bom 155 (157) ; 43 
Bom 136 (DB). 

4. Who is from sickness or infirmity unable 
to attend ” — [1] 3n the case cf penons who 
owing to illness, are unable to attend the Court, 
a commission ought not to ba refused. (Vol. 10) 
1923 Mad 021 (322) : 46 Mad 574. 

[2] If sickTies.s or infirmity i.s alleged, the 
court must consider the oharaoler and gravity of 
the «ickaes-^’. - (Vol 13) 1924 Gal 971 (173) jK (’86) ^ 
163 Ind Cas 449 (‘50) (Jal). 

[3] Infancy is no ground for issuing commis- 
sion : 2 Hyde 152. 

5. Procedure v/here evidence is taken on com- 
mission — [1] Where the cross-examination by 
opposite party is unnecessarily prolonged or 
amounts to an abutie of proceda, the Couct c..;.n fix a 
time limit and order the cross-examination to bo 
finished. ('03) 30 Cal 625 (627). * (Vol. 11) 1924 
Pat 284 (295) (DB). 

[2] The commispimer has no power to disallow 
questions and give rulings as to points about .ad- 
missibility of evidence. (Vol. 8) 1916 P 0 25®* 
(251) (PC). 

[3] Commission for examination by written, 
interrog'i tones — Opportunity to cross-examino 
orally mu&^t be given to the opposite party — Order- 
ng such party to file cross interrogatories is ’vrith*i 

155 A. M. 
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2. An order for the issue of a commission for the examination of a witness 

may be made by the Court either of its own motion or on the 
Order for commission, g^ppjj^jg^tion, supported by affidavit or otherwire, of any party 

to the suit or of the witness to be examined. 

[1882— S. 384; 1877—8. 384; 1859—8. 175.] 

3, A commission for the examination of a person who resides within the 
Where witness resides local limits of the Jurisdiction of the Court issuing the same 

within Court’s jurisdiction, may b? issued to any person whom the Oourt thinks fit to 
execute it. 

[1882— S. 385 ; 1877— S. 385 ; 1859— S. 175.] 

Persons for whose examina- 4. (1) Any Court may in a-iy suit issue a commission 
tion commission may issue. for the examination of : — 

(a) any person resident beyond the local limits of its jurisdiction ; 

(/)) any person who is about to leave such limits before the date'on which he 
is required to be examined in Court ; and 
(c) any person in the service of Crown who cannot, in the opinion of the 
Courtj attend without detriment to the public service- 
(2) Such commission may be issued to any Court, not being a High Court, 
within the local limits of whose jurisdiction such person resides, or to any pleader 
■or other person whom the Court issuing the commission may appoint. 


O. R. 1 

out jurisdiction. (Vol. 21) 1934 Pat 60 (60), 
(Unless ttie opposite party consents to do so) 

[4] Commission for examination by interro- 
gatoiies — Party is entitled to a copy of cross- 
interrogatories filed by the opposite party (Vol. 4) 
1917 Sind 85 (35) : 10 Sind L R 210. 

6* Arbitration. — [1] The Court has no power 
either under S. 76 or under this rule to issue a 
commission for examination in the case of private 
arbitration. The consent of parties cannot confer 
such power nor can the court issue a commission 
in such a case under its inherent powers. (Vol. 9) 
1922 Bom 444 ( 146, 448) ; 47 Bom 260. 

7* Appeal. — [1] An order under this rule is not 
appealable uuder 0 43 R. 1 or S. 104. Nor is an 
order directing the issue of a commission a 
■** judgment '* within the meaning of Cl- 16 of the 
Letters Patent. (1909) 11 Bom L R 241 (247) 
<r>B) 

[2] Neither the High Court nor the Privy 
Council will interfere in appeal with an order 
m^de in the proper exercise of the discretion. 
(’98) 26 Cal 807 (8l6) ; 25 Tnd App 117 (PC). 

♦ (Vol, 19) 1932 Cal. 236 (238, 239) ; 69 Cal 40 
<r>B). 

8* Revi^on.— [1] An order under this rule 
cannot bo interfered with in revision unless there 
has been a wanton abuse of the process of the 
Court. (Vol. 14) 1927 Sind 264 (265) : 22 Sind L R 
X29 * (’33) 1933 Mad W N 648 (649). * (Vol. 15) 

T928 Cal 421 (423) : 55 Cal 748 (LB) * (Vol. 8) 
1921 Low Bur 6 (8) : 11 Low Bur Rul 66 (DB ). 

♦ (’36) 163 Ind Gas 449 (^50) (Cal), 

[2] An Older under this rule does not amount 
to a ** case decided within the meaning of S. 115 
and hence is not revisable. (Vol. 21) 1934 All 37 
<39) (DB) * (Vol. 33) 1946 Sind 30 (31, 32) ; 
ILK (1946) Har 861 (DB) (Powers under S. 151 
ireld should not be involved), * (Vol. 24) 1937 
Irah 28 (29). 

lB«t see (VoL 26) 1988 Mad 646 (648). 


ORDER 26, RULE. 2 

1. “ Either of its own motion or on the appli- 
cation — [1] Issue of commission is a matter of 
discretion with the court after considering the 
ciroumst inces of the case. (Vol, 33) 1946 Miid 
331 (332). 

[2] A commission m \,j be issued for the exami- 
nation of a witness either suo motu or on the 
application of a party. (Vol. 13) 1926 Sind 34 (35). 

[3] The application is to be supported by affida- 
vit or otherwise ; but the affidavit need not neces- 
sarily be made by the witness or by the party 
himself. (Vol. 14) 1927 Ran 174 (175). 

ORDER 26, RULE 3. 

Synopsis. 

1. Scope. 

2. Deputy Collector, if can delegate an officer 

of his court to take evidence on commis- 
sion. 

1. Scope — fl] Failure to issue the commission 
does not invalidate the examination actually held 
by the commissioner pursuant to the order of the 
court ; the omission is only an irregularity which, 
if not objected to before examination will be 
deemed to have been waived. (Vol. 8) 1921 Cal 
852 (85A) (DB). 

2. Deputy Collector, if can delegate an officer 
of his court to take evidence on commission. — [1} 

A Deputy Collector is competent to depute an 
officer of his Court to examine a witness on com- 
mission provided the place of examination is with- 
in his jurisdiction. (’68) 10 Suth W R 23C (237) 
(DB). 

ORDER 26, RULE 4. 

Synopsis. 

1. Scope and applicability of the rule. " 

2. “ May issue 

3. Plaintiffs asking his evidence to be taken oa 

commission. 

4. Defendent asking his evid^ce to be taken oa 

commissipn. 

5. Appeal. 

6. Revisiop. 



3.333 


[THE CODE OF] CIVIL PSOCSDaRE, 1308 


[O 36 R 5] 


(3) The Courl: on issuing any commission under this rule shall direct whether 
the commission shall be returned to itself or to any subordinate Oourt* 

[1882— S. 386 ; 1877— Ss. 383, 385, 385, 386 ; 1339-53. 175, 176. See S. 76.] 
a. Substiuted by A. 0., for “anv oivil or militirv offiaer of the Govern neat ’* 

Provincial Amendment 

KAGPUR 

JLdd the following as cluise (i) of sub-rule (1) — 

(d) any person who bv reason of anything connected with the wir cannot conveniently be 
spared/' [29-6 1943.] 

5. Where any Court to’ which application is made for the issue of a c^m- 
Commis&ion or request mission for the examination of a person residing at any place 
to examine witness not ^ot within British India is satisfied that the evidence of such 
within British India, porson is necessary, the Court may issue such commission or 
a letter of request. 

[1882— S. 387 5 1877, S, 387; 18S9, Ss. 177, 178. See S. 77.] 


0. 26 B. 4 {aontd ) 

1. Scope and applicability of the rule, — [1] The 
power of the Court is not more restricted under 
this rule thin under R. 1. (Vol, 16) 1929 Mad 192 
(193) 

[2] A party is entitled to the issue of a oomm is- 
sion if the witness is residing outside the jurisdic- 
tion of the Court. (Vol. 27) 1940 Pat 437 (43 8) 
(DB) * (Vol. 13) 1926 Mad 345 (346). 

[See however (’67) 7 Suth WR 349 (352)- 
(Oommisoion issued to a Mi/gistrate to examine a 
prisoner — Magistrate is not bound to do so.)] 

[But see (Vol 29) 1942 Oudh 344 (345) (DB)]. 

[3] It is not for the Court to decide whether the 
pai’ty will be benefited or not (Vol. 10) 1923 Mad 
321 (322) 46 Mad 574. ♦ (1911) 21 Mad L lour 889 
(390) (DB) 

[4] Where a commission is issued to a Court it 
should be addressed to the Courts of first instance 
within the limits of whose jurisdiction the witness 
resides. (*72) 17 Suth W R (H C) Rules and 
Orders (Civil Circular Order No 7) page 3 (3). 

[5] This rule does not apply to execution pro- 
ceedings. (Vol. 26) 1939 Mad 578 (579) 

2. “ May issue **. [1] The issue of a commission 
is not a matter of statutory right but is in the dis- 
cretion of the Court. (Vol 16) 1929 All 449 (451) : 
61 All 341. * (Vol. 14) 1927 Ring 175 (I76). ^ (Vol 
33) 1946 Mad 331 (332) * (Vol. 10) 1923 Mad 321 : 
46 Mad 574 dissented from and, (1911) 21 Mid L-T 
889 (890) (DB). Explained. * (’99) 23 Bom 626 
(629). 

[2] Court must exercise judsdictton judicially 
(Vol. 14) 1927 Ring 174(175) 

3 Plaintiff asking his evidence to be taken on 
commission. — [1] The evidence of plaintiff in a case 
ought not to be taken on commiasion except for 
very strong reasons, (Vol. 7) 1920 Low Bur 63 
(64). (Vol. 22) 1935 Pat 220 (221, 222) .■ (Vol. 13) 
1926 Pat 277 (278). 

4. Defendant asking his evide ce to be taken on 
commission. — [1] It would be wrong to apply to 
the case of a defendant the principles that are 
applicable to the case of a plaintiff asking for a 
commissiOTHto examine himself. (1894) 1 Oh D 38 
(42) : 63 LJ Ch 191 : 70 LT 22 ; 42 WR (Eng) 188,* 
<’12) 16Ind Oas 750 (751) (DB) (Oal) - (Vol 21) 
1934 Mad 399 (4 00) : 57 Mad 705. ( /ol, 9) 1922 

C\\ 42 (43, 44) (DB). ♦ (Vol. 11) 1924 Lah 476 
<47C) 


[2] A defendant residing abroad should ordina. 
rilv be permitted to bo examined on commission- 
(Vol. 24) 1937 Mad 24 (26). 

5 Appeal. — [1] An order under this rule direct 
ing or refusing to issue a commission is only an 
interlocutory order and not a “ judgment " 
within clause I5 of the Letters Patent and is not 
appealable (’10) 35 Mad 1 (8) (PB). (Vol. 21) 
1934 Bom 168 (169) (DB). (Vol. 7) 1920 Cal 894 
(895) (DB) * (Vol 13) 1926 Rang 64 (64) : 3 Rang 
606 (DB) 

[2] An order under this rule is not an appealable 
order and the Appellate Court will not interfere 
with the order in the regular appeal from the 
decree in the suit, unless bhe discretion is shown 
to have been improperly exercised which has pre- 
judiced th^' party aggrieved. (Vol. 9) 1922 Cal 
42(44) (DB). (’12) 16 Ind Gas 760 (761, 762) (DB). 
(Oal) 

• 6 Revision. — [1] Order under this rule- Absence, 
of grounds mentioned therein— Revision lies.^ (*08) 
31^Mad 60 (61) (DB). (Can interfere under S. 15- 
Oharter Act, apart from S. 622). 

[2] Where the Court has acted with material 
irregularity, eg., in refusing to issue a commission 
to a defendant residing outside its jurisdiction — 
Revision lies. (Vol. 27) 1940 Pat 437 (438). ♦ 
(Vol. 21) 1934 Mid 399 (401) : 67 Mad 705. ♦ 
(Vol. 10) 1923 Mad 321 (322) : 46 Mad 674. * (’02) 5 
Oudh Gas 151 (162) (DB) 

[But see (Vol. 29) 1942 Oudh 344 (346) (DB)]. 

[3] Where the refusal to issue a commission 
would be tantamount to a denial of justice or 
would result in manifest injury, the High Court 
can interfere in revision. (Vol. 12) 1925 Cxi 1118 
(1119) (DB) 

[4] An order under this rule refusing to issue a 
commission is an interlocutory order and is not sb 
case decided within the meaning of section 115. 
(Vol. 21) 1934 All 37 (39) (DB). ♦ (Vol. 29) 1942 
Oudh 344 (345) (DB). 

ORDER 26, RUIiK 5. 

Synopsis. 

1« Evidence of witnesses not receding within 
British India. 

2. Plaintiff in foreign territory asking for a 

commission to examine himself. 

3. Revision. 
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Court te examine Every Oourt receiving a commission for the examina- 

witnefjs pirsuant to tiOTi of any person shall exa’nine him or cause him to be 
oominiyiion. examined pursuant there to- 
[isse—s. 38S ^Sse S. 77 ] 

7. Where a commission has been duly executed, it shall be returned, together 
Return cf comni'.v with the evidence taken under it. to the Court from which it was 
Sion vr:th depositions issued, unless the order for issuing the commission has otJierwise 
of directed, in which case the commission shall be returned in terras 

Df such order ; and the commission and the return thereto and the evidence taken 
under it shall (subject to the provisions of the next following rule) form part of the 
record of the suit. 

[iSSe—S. 3H9; l-JTT-Ss. 389, 3S6 ; 1S52~-S. 179] 

B. Evidence taken under a commission shall not be read as evidence in the 
Ywi.-i fle^o.^iiions injy suit without the consent of the party agains whom the same 
be in |3 olfered, unless — 


0.26 R. o {co.iAl), 

1. Evidence of witnesses not residing within 
British iiidia.—lt] tun rule d oils With the issue 
of ‘A comnns'^ion tor tho exiniirnbon of persons 
re'^iding out^sida British India, (’03) 30 Gal 034 
(0*^6) (DB). (WitnG'fl in Fr^noh torrjtorv.) 

10 f?uLh W ll 3S0 (3b6; (DU), (189^;) 6 1 L 3 Q B 
101 (105, 106). 

[See also (Vol. 20) 1033 ?.Iad 366 (307)]. 

[2] Bangalore is not within Biitish India. (Vol» 
25) 103S Mad 646 (647). 

[3] Evidence of persons residing outside British. 
India. Heoessary application made for issue of 
commission for examination of such person. 
Commission should he Issued as a matter of course,. 
(Vol. 25) 1938 Mad 646 (6^7). 

[See also (Yol 24) 1937 Lah 73 (7^) (DB)]. 

[4] Commission isued for taking evidence in 
England, Bill of co^ts with respect to such oom- 
3 n‘ssion is to he. taxed hy the Taxing Master in 
Indi.i. Same principle to he odouted as in 
England. (’91) 15 Bom 20.0 (211, 214;215). 

2. Piaiatiff in foreign territory asking for a 
commission to examine hi.r.seif.— il| The Court 
win be vol-v reluctant to accede to iho loqaesb o- 
the plamtifE for 1he issue of a commission to exaj 
mine himself abroad except upon very strong 
grounds (Vol. 12) 1025 Pat 125 (126) = 3 Pat 86 
(DB)* 

3. Revision. — [1] Interlnoutory orders passed in 
the exercise of discretion imder this rule cannot 
he revised by the High Court. (’SC) 9 Mad 256 
(257). 

(Bat see (Vol 25) 193S Mad 616 (6!?)]. 

ORDER 26. RULB 7. 

Synopsis 

1. Return oC commission* 

2. ** Duly executed. ” 

3. Gommissioaer can note demeanour of wit- 

ness. 

4 ‘‘ Shall form part of the record.*' 

,1, Return of commission. — [1] The return should 
«h6w'^hat the evidence recorded in the language 
ordinarily used in the proceedings before the 
My road c>ver and signed by the witness 
C'7Q) U Butb^W R*269 (271) (,DB). 

[2] The time for the execution of the commission 


mav be enlarge 1 on tho application of party. ('TO) 
!•* Suth \VR (OC) 17 (lb) (DC). 

' 2. “Duly executed.” — [1] l\acty to Fiuifc dying 
before coiupletinn or examiniaion of a witness on 
oommi.s.siorj, Pact of death brouglib to cho notice 
of the Couiiuifi.sinnar. PiMceedmg^ aftoc death 
being ilieg.il, comims.siou not rogardod as duly 
executed. (Vol 10) 1929 Pat 101 (101). 

3. Commissioner can note demeanour of witness- 
— [1] Oommlssioner can note his obsarv.ioion as to 
the demeanour of the witness (Vol. 5) 1918 Cal 363 
(379) (SB). 

4. “ Shall form part of the record/* — [1] Evi- 
dence on commission subject to Rule 8, shall form 
part of the record and a party is entitled to refer 
to it though not tendered in evidence. (’08) 3-5 
Gill 28 (>2) (DB). *(Vol. 13) 1926 Sind 31 (35). 
*|c(’99) 26 Cal 691 (592). 

ORDER 23 RULE 8. 

Synopsis. 

1. Evidence on c 3 i?i mission, when may be read 

as evidence in the suit 

2. Ohje:J)i a.i iisiijliicy of av'Jdcc. 

3. Admissibility of docunnonts. 

1. Evidence on coi‘i mission, when may bo read 
as evidence in ihe sUt — [1] The practioi on the 
oi-igin-ii sidori ol the { { jgh GonrU ot Bimihay and 
Oaicatta is thifc evidsnoo, taken on commission 
does not become ovidetioe in the siut, mi til the 
H am 0 has be 1)11 umibuH-d and r.jad as ovldcnce bv 
the xwiy on who.‘'e }x‘Ualf it w.m taln-n. (Vol 20) 
1042 Bom 266 ( >JSi ) ‘ X L R (1;)-J2). rib'O :4<(*03) 
no Cal 999 (100 ’.). *(’05) 9 Vol \\ N 7,;4 (70,7). 

[2] Thoxu'coiicc of the mrio fil oonris in Cal- 

cutta. and Paina is to troic .nco on commis- 
sion a.s ev id one. i in i.hougli noi ir.niuiUv ten- 

dered (’0 ) ;’.6 0 tl aG(i (aO;) {OVf ^.( Vol. 20) 10.03 
Cal 412 (.^10 (DB). * (Vol 2o) 19., 6 Pad 6 (G) 
(DB). 

[3] Evidencat aken on oomtiiisi-ion c.mnoi, withis 
out the oonseno of the par uy against wOiom it iS' 
ofiered, be road as evidence) lu the suit unloHs oir- 
ounistances in cliuse (i) exist at, the tu^o of read- 
ing evidence or unless the Court dispenses with the 
proof of such ciroumstancos. (Vol. 14) 1027 Cal 
43 (44) (DB) *K(Vol. 10) 1023 PC 73(76) (l^C). *{Vol 
24) 1937 Cal 163 (16C) . 63 Oal ea4 (DB). 

[4] Evidence on commission can be road til the 
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(a) the person who gave the evidence is beyond the jurisdiction of the Court, 
or dead or unable from sickness or infirmity to attend to be personally 
examined, or exempted from personal appearance in Court, or iSxa 
[person in the service of the Grown] who cannot, in the opinion of the 
Court, attend without detriment to the public service, or 
(5) the Court in its discretion dispenses with the proof of any of the 
cirournsrances mentioned in clause (n), and authorises the evideriee of 
any person being read as evidence in the suit, notwitriStandiii:g v/roof 
that the toauso' for taking such evidence by com mission has ceased 
at the time of reading- the same. 

; ,ri332~-:3. 390 ; im—%. 390; iS3C-~3. i7§.] 
a. Biibstitated by f :*r ‘lUvU or Military (liUcer of ths Cxovernment.” 


la 

OoiiimisiGii-s to make 
T a 0 a 1 iii V e s : i y r. t ion s . 


■ COMMISSIONS FOR 
any suit in which the 
requisite or .proper 


OCAL INY.ESTiaATIONS 
deems a iaoal 

for the purpose or eiucidattng any matter in 
artaiiiing damages ar anauai net profits, the 
Court may issue a commission to such person as it thinks tit directing him to make 
investigation and to report thereon to the' Court : 


disput-e, or or as 


Provided that, where the [Provincial Government] has made rules as to the 
persons to whom such porn mi SvS ion shall be issued, thn Court shall be bound by such 
rules. 

£), Substitisted by A. 0. for “Local Gov.^rniii'ijnt.” . . - 

Provincial Amendment 

CALCUTTA : Proviso. [7-6-1933.] ■ 


•0. 26 B. 8 {contd.}- 

instanoe of eibher party to the suit. (Vol. 20) 1042 
Bom 266 (263) : ILB (1942) Bom 6S0. *(Vol. 13) 
1926 Sind 34 (.]5). 

[53 Evidence taken on commission in the absence 
of the opposite party is no suiBpient ground for 
refusing to admit it in evidence. (’68) 10 Suth 
V7B 236 (2B7) (DB). 

[6] Oolnnaission issued to exim'ne 7a particular 
witness. Another wicnoss also examined in spite of 
other side obj 'cLing — Evidence of such person can 
ba iQjnored. '( VoL 7) 1920 C J 71S (720) : 47 Gal 583 
(3B). 

[7] The mere fact that wiino^-s resides beyond 

the territorial jurisdiction of the Court is not suih- 
cient to hold that he is bevond the jurisdiction of 
the Courc. (Vol. 24) 1937 Gal .103 ' (165) : 63 Cai 
914 (DB),. , - ' . 

2 ; Objection to adni'k's'ibUlty of- evidence. — [1] 
Obj action to the admEsibllity oi evidonce taken on 
Gommissioii siiould r;iBnd in the trial Court 
itstdf. (Vol. 16) 1929 C;.l od (Mr;) (DB). , ’ 

[2] Pardiinishin la;Iy wh lie being examined on • 
commission tutored by soiueb .dy — G-.mrt mry 
exclude evidence but cinaot in ist on personal 
attendance of the lady. (Vol 20) 1J33 Ail 551 (554): 
55 All 666 (DB). 

3. Admissibility of documents — [1] Dooument 
produced before the Ooiumiss.ouar — No ' objeofcioii 
taken as to its arlmissib lity — Objootion cannot be 
taken afterwards at the time of the trial of the 
suit. (’80) G Gal L B^p-lOJ (ill, 112). 

[2] Hundi exhibited before c )mmissioner — He 
giving identifying mark --Admissibility in evidene'e 
not considered — No objection raised — Issue of ad- 
missibility pending before Court — Hundi held not 
admitted . in ovidenoe within S, 36, Stamp . Act 
(Vol 22) 1935 Mad 888 (S90). 


[3] p.irfcv obi icLing to admissibility of documehts 
is not preclud 9 frvai urging other grounds ofob- 
j.jcuion til m L.i'is ; .. iken before the Commissioner 
at the time of iri.n, (’S3) 8 Oal 939 (940, 941) (DB), 

■ ORDER 26, ROLE 9. 

Synopsis. 

1. Scope of the rule. 

2. “ Such person as it thinks fit.*' 

. '3'. ■ 'Appeal from order ' directing local iiiYestl- 
-gation. . — 

-Ai. Revision. V . 

\ i. Scope of the The object of local 

investig.sAion is to obtain evidence .which from, its 
peculiar nature can only be had on the r-pot and 
to elucidata any point which is Left d<iubifnl on the 
evidence taken before the Court, (’70) 2 N W P 
HGR19G(rU) (DB) ^ (Vol 16) 1920 Oal 774 (774) 
(D^') - (T'3) 16 Mad 3.j0 (;7jl, . 352 ) ( D (’G?) 
18G8 Pan Be No. 11 Page 42 (43) (DB) ^ (‘GO) G Siitii 
\Y B 324 (325) (DB). 

[See (Vol 20) ,1033 CM 475 (47G) (OiioM.ion as 
to whether certain structures Jiro old or new — 
Commission xiiust be issued under 0. 39 B 7 and 
not undar this rule). 

[2] . Gases of boundary disputes and dv-putes 

about the identity of lauds— Court ni.iy order n 
ioc B investigation under this rule. {'O'-) 5 Low 
Bur Bui 1 (’72) 17 Suth W B 472 (47-'’) (DB). 

[3] The Court has a discretion to order lalkca 

investigation, or not. (’GC) 5 Suth WB 24S (248) 
(DB). >1^ (1865) .3 Suth W B Act X, 153 (154) (FB). 
(Court not bound to order $tio m.ntu). >:<(’8C) 12 
Oal 45 (47) (DB). (Do.) ❖ (Vol 25) 1938 Nag 530 

(532). 

■ [4] An application under this rule should be 
made at the hearing of the suit. Boarke 0 G 243. 
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KK (1) Th.® 0 juiofiissioner, after suoh local iaspeotion as he deems necessary 
Procedure of com- and after reducing to writing the evidence taken by him, shall 
missioner return suoh evidence, together with his report in writing signed by 

him to the Court. 

(3; The report of the Commissioner and the evidence taken by him (but not, 
Bcport ftud depositions* evidence without the report) shall be evidence in the suit and 
to 1)3 evidence m suit, shall form part of the record; but the Court or, with the 
permission of the Court, any of the parties to the suit 
Oommi^sioner mav be . may examine the Commissioner personally in open Court, 
examined in person. touching any of the matters referred to him or mentioned in 
his report, or as to his report, or as to the manner in which he has made the 
investigation. 

(3) Where the Court is for any reason dissatisfied with the proceedings of the 
Commissioner, it may direct such further inquiry to be made as it shall think fit. 


0 >^0 xi, 9 {contd ) 

[5] Application under the rule cannot ba made 
after the case is closed (Vol 6) 1919 Oadh 126 
(126) * (’60 6 Srfch ^15 Act X, 11 (11) (DB). 

(Vol 22) l93o Pat b6 (57, 58) (DB). 

[6] The presiding officer /%r officers in enquiries 
under the undermentioned Acts have been em- 
powered to issue commissions for local investiga- 
tion in accordance with this rule. (The Ghota 
Nagpur Tenancy Act (VI of 1908), S. 265 (3) ; The 
Bengal Tanancy Act (VIII ot loSS), S. 31 (b) and 
S. 158 (9) ; The Orissa Tenancy Act (II of 1913), 
S. 36 (b) and S. 210) - 

[7] An Appellate Oour has the power to issue a 
oemmisaion for a local investigation under this 
rule read with aeofcionlOT, (Vol 19)1932 All 270 
(271). 

[8] Commission under this rule should not be 
issued behind the baclr of ond of the parties con- 
earned (Vol 25) 1938 Nag 530 (53:i). 

2. “Such person as it thinks fit”. — [1] Under 
the General Bui os of the Allahabad Hight Court 
commissions other than commissions for the ex- 
amination of witnesses or of accounts, should not 
be issued feo persons other than Civil Court amins 
except when such a course is impracticable. 
Where a person other than a Civil Court amm is 
employed, the Court should record reasons. 
(Vol 16) 1929 All 446 (447). 

[2] The rule does not contemplate the issue of a 
commission to more than one person — More than 
one person appointed — Provisions should be msde 
for meeting any difference in opinion that may 
arise between them. (’ 91) 1 0 P L E 160 (161) 

3. Appeal fvom order directing local investiga- 
tion — [1] An order under this rule is not appeal- 
able under 0. 43 R 1. Nor is it a “ judgment ” 
wishin clause 15 of the Letters Patent. (Vol 12) 
1925 Rang 200 (291) ; 3 Rang 293 (DB) * (’67) 7 
Smth W B 425 (425). 

[2] The discretion exercised by the Court under 

this rule cannot be interfered with in appeal or 
second apx:>eal. (Vol 19) 1932 All 270 (271) ^1*94) 

21 Cal 504 (512, 613) : 21 Ind App 39 (PC). ♦ (•12) 

13 Ind Cas 194 (197) (Oal). :¥ (Vol 26) 1939 Pat 
270 (272), 

[3] Irregularity not causing prejudice to defen- 
«daat — Decree cannot be varied in second appeal. 
(Yol 25) 1938 Nag 530 (58 '). 

4. Bevision.--[l] Where the order directing a 
losal investigation would he a calamitous waste of 


time and money and would be determining the 
rights of parties on an improper basis, the High 
Court would lateriere m revision. (Vol 11) 1924 
Pat 761 (764) 

[2] Order directing a Commissioner to ascer- 
tain the mesne profits -Applicant hiving remedy 
bvwav of appall from the final decree — High Court 
refused^ to interfere. (Vol 10) 1923 Mad 43 (43). 

ORDER 26, RULE 10. 

Synopsis 

1. Scope pf the rule. 

2. Functions and powers of the Commissioner. 

3. Admis^bility of report of Commissioner. 

4« Examinatioii of the Commissioner. 

5* Objections to Commissioner’s report. 

6. Commissioner’s report, how far binding on* 

the Court. 

7. Further evidence after the Commissioner 'ft, 

report. 

8. Sub-rule (3). 

9. Interference with the report. 

1 Scope of the rule. — [1] Sub-rule (2) is 
“intended to afford protection to the Oommissio 
net on grounds of public policy so as to make it 
impossible for either of the parties to subject the 
Commissioner to a vexatious examination.*' (Vol. 

2) 1916 Cal 280 (282) (DB). 

[2] This rule applies to suits under the Tenancy 
Acts. [See (’90) 17 Oal 277 (280) (DB) ♦ (Vol. 4) 
1917 All 70 (70) : 39 All 694 (DB). (Agra Tenancy 
Act) 1 

2. Functions and powers of Commissioner [1] ‘ 
The Court cannot delegate to the Commissioner 
the trial of any material issue which it is itself 
bound to try. (Vol. 19) 1932 All 264 (267) (DB)-* 
(Commissioner not to be asked to decide about 
occupation of a woman after hearing her singing 
nor can he take the help of assessors ) ♦ (Vol. 17)'' 
1930 Cal 764 (765) (DB). (Issue whether dispu- 
ted land is an accretion — ^Not to be delegated ta« 
commissioner) ♦ (Vol. 16) 1928 Bom 146 (147) 
(Question whether one of the parties is personally 
engaged in agricultural labour cannot be referred 
to the Commissioner). * (Vol. 12) 1925 Pat 676- 
(576) (DB). (In a mortgage suit where the-- 
defendant pleads that the debt has been disohar*. 
ged out of the usufruct of the property the Court, 
cannot refer to the commissioner the questionti 
whether the plaintiff has been in possession.) 
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0. 26 R. 10 (conid.) 

-iVol. 9) 1922 Lah 47 (4?, 49) : 3 Lah 209 (DB). 
^ (*93) 16 IMad 350 (351, 362) (DB) » (Vol. 17) 
1930 Pat 657 (558) (DB). * (*12) 15 Gal L Jour 
17 (22) (DB). * (V^ol. 13) 1926 Dah 145 (146) 

(DB). * (Vol. 22) 1935 Mad 888 (390), H* (Vol 16) 

1929 Bom 478 (479) (DB). (Cannot enquire as to 
the heirs and properties of the deoetsed in an 
administration suit.) 

[2] The Court can d spate a Gominissionar to 
inspect a di'^puted Lind, to prepare amipor to 
obtain information with regird to physical 
features of the property inspected. (*74) 21 Ruth 
W R 231 n (231n) (DB). ♦ (*72) 17 Suth W R 2S2 
(283) (DB). 

[3] OommUsioner should not examine witnes^^es, 
unless the niture of evidence is such that it ought 
to be taken only on the spot. (’68) 9 Suuh W R 
83 (86) (D.B) Si* (’72) 17 Such W B 282 (233) 
(DB) 

[4J The Commissioner may examine witnesses 
where the pirbies agree and accent the sume. 
tVol. 8) 1921 Cal 363 (367) (DB) ♦ (’69) 2 Bcng 
D R App 3 (4) (DB). 

[51 Statements regarding a right of way, m'^da 
by village officers to a Commissioner appointed 
to preuare a mip are not evidence (1100) 24 Bom 
43 (45) (DB). 

[6] Any evidonca taken by the Commissioner 
contrary to insbraotions cannot be 1 )oked into. 

.(’75) 24 Subh W R 508 (209). 

[7] Corami«'sionar appointed to ascertain 
amount of manse profits entering into qujstion 
oi possession of land, recording evidence and 
arriving at a finding — Held that the procedure 
was ultra vires. (Vol. 15) 1928 Pat 278 (278, 279) 
(DB). ♦(’71) 16 Suth W R 294 (294) (DB). ♦ (’62) 
1862 Suth W R 39 (39) (PB). ( The report is of no 

'value regarding past possession). 

[8] Information given by witnesses and not 

Teduced to writing isuotlegil evidence (Vol 12) 
1920 Mad 145 (147) 47 Mad 800 (DB). 

[9] A Commissioner is bound to record the state 
of things as actually existing and not draw upon 
his own imigination or make surmises. (’70) 14 

' Suth W R 269 (270) (DB). 

[10] Notice should be given to parties of th® 
time when local investigation will be held. (’69) 
12 Suth W R 139 (140) (DB). 

[See also (Vol. 21) 1934 Mid 548 (549)]. 

3. Admissibility of report of Commissioner. — 

[1] The report of the Commissioner together With 
the evidence, if any, recorded by him is legil 
evidence in the suit. (’74) 22 Suth W R 350 (350) 
^(DB) ♦ (»88) 1 0 P L R 160 (161). ♦ (’90) 17 Gal 

281 (284) (DB). (Report cannot be rejected be- 
cause amin's remunerat on is uDt paid) * (Vol. 4) 
1917 All 70 (70): 39 All 694 (DB). (Report of a 
Commissioner appointed by an Assistant Collector 
to ascertain collections under Section 164 of the 
Agra Tenancy Act is admissible in evidence.) 

(Vol 21) 1934 Mad 548 ( 34^) ♦ (’36) 163 Ind Ob.s 
36 (37) (Mad). 

[2] Evidence alone without the report of the 
Co mm issioner cannot be rec i ved as evidence in 
the suit. (185^) 6 Beng L R (App) 70 (72) (DB). 

[3] The Court is not justified in refusing to 
consider the report unless the local invasti^ition 
is incomplete or inconclusive. (Vol. 13) 1926 Cal 


2Q0 (293) (DB). ♦ ’(.36) 163 Ind Cas 36 (37) (Mad) 

♦ (Vol 27) 1940 P G 3 (6) : I L R (1940) Ear (PC). 
15 (PC). (Interfarence with the result of a long 
and careful local investigation except upon cleirly 
defined and sufficient grounds is to be deprecated 
13 Moo Ind App 607 (PC) relied on). 

[4] The report, however, is not se eviienca 
ip any other suit unless its accuracy is provjd in 
the ordinary way. (’82) 12 Cal L Rap 50 (52) (DB). 

♦ (Vol 15) 1928 Gal 63 (64) (DB) ♦ (Vol 23)‘ 1936 
Oudh 192 (192) (The report does not fall Withiu 
Section 35 of the Evidence Act) ♦ (Vol, 21) 1934 
Lah 890 (892) : 16 Lah 377 (DB) (Do.). 

4, Exam'nation of the Commissioner. — [1] The 
parties are entitled to take objection to the report 
of the Gommissionar anl substantiate the same by 
examinmg the Gommissioner or other witnesses. 
(Vol. 4)1917 Lih 57 (58) ♦(Vol 16) 1929 Lah 7S2 
(783) (DB) 

[2] There ma^l some real ground for exa- 
mining the commissionor. (Vol. 6) 1919 Cal 946 
(047) (DB) 

[3] If the report is attached on grounds which 

require explanation, it is necessary that the Com- 
missioner should also should be exammed; (Vol 7) 
1920 Gal 863 (864) (DB) * (Vol. 2) 1915 Cal 280 
(282) (DB) , 

[4] It is agiinst established praoticrt to find 
fault with h’s reoort behind hisbiofc and to rejao t 
it in toto. (Vol 4) 1917 Pat 278 (279). 

5 Objections to Commissioner’s report *—[1] The 
Court must fix a dile to enible the parties to file 
objection®, if anv, to the report of the Oommissio- 
nei (’7-0 21 Ruth W R 2 (3) (DB). (Court should 
also gn 76 notice to parties of the date so fixed). 

[2] The Court is bound to enquire into such 
objections when filed. (’69) 11 Suth W R 95 (95) 
(DB). ♦ (’67) 8 Suth W B 172 (173) (DB). 

[3] Where the parties agree to, or accept the 
report, no date for filing obieofcions need be 
fixed. (’13) 6 Sind L R 256 (260) (DB) ♦ (’69) 11 
Suth W R 155 (155) (DB) 

[4] A party refusing to appear before the Com- 
missioner has been held not entitled to object to 
the report. (Vol 7) 1920 Gil 863 (864) (DB). 

♦ (’66) 6 Ruth W R 130 (130) (DB) 

[5] Objections to the report of the Gommissioner 
should be tiken m the trial court and cannot be 
raised for the first time in appeal. (’74) 2 Ind 
App 34 (37) (PC) 

[6] Appellate Court has power to consider 
whether the report was outside or within the 
scope of the warrant of commission. (701, 16) 
1929 Mad 492 (493) (DB). 

6. Commissioner’s report, how far binding on 
the Court.— [1] The Court has full power to arrive 
at its own conclusion even at variance with the 
report oi the Gommissioner. (Vol. 13) 1926 Pat 
462 (’63) (DB) ♦ (7ol. 22) 1935 Cal 2S (29) : 61 
Cal 883 ( DB). ♦ (Vol. 25) 1938 Pat 569 (570) : 17 
Pat 358 (DB). 

[2] A Commissioner’s report ought not to be 
made the sole basis and foundation for the judg- 
ment in disregard of the other evidence in the 
case. (’75) 24 Suth WR 388 (338) (DB) ♦(’74) 
21 Suth W R 281 (281) (DB.). (Value of the repoife 
depends upon the evidence on which it sir 
founded.) 
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COICMISSIONS TO EXAMINE ACCOUNTS 


11. In any suit in which an examination or adjustment of accounts is 
Co amU.‘!ion to > necSssary, the Court may issue a commission to such person 
or aiii’-'i aecounK. as it thinks fit directing him to make such examination or 


adjus -inent. 


0. -iC R. 10 (roiitit.) 


7. Further eyidence after 'the Commissioner, 
report —11] The Comuili^ioner does noo proh’b'S 
further evidence. Tlid poind has to be dec dod on 
general principlef Liccording to the tacts and 
cirourof Lances ol each case (l^OO) 27 Oal Ool (DOC) : 
27 Ind AppUO (PC) 

[2] Piiity cannot at the List moment adduce 
fre'=ti evidence after going on with the tml of the 
cisG \\iv.houL objection and wihh the knowledge 
That the investigation was cirelessly done. (’T2) 
16 Ind C IS 89 (iO) (Cal) (DB) 

8. Sab-ruie (3). — [1] The Court has a discro- 
tiontoordera fre^h coiumiss-on It can decide 
the Oise on the evidence (Vol 6) 1919 Gal 96 ( '7) 
^ (Vul 4) 1017 Cal 578 (573) (BB). * (Vol. 25) 
1938 Pat 569 (570) ; 17 Pat 3o8 (DD) 

[2] Bub'i'uie (3) does not contemplate the issue 
of a tresh commission covering the same ground. 
(Vol. ir) 1920 Mad 661 (GfiS) (DE) (Yol. 20) 
1933 All 65 (65). (Vol 16) 1929 All 4.46 (147) 
V (Vol 16) 1982 Mad 482 (48^) ; 55 Mad 656 (DB). 
:('>(Vol IS) 1981 Mad 78 (76) ; 64 Mad 239 (DB). 

[See also (Vol. 22) 1935 All 422 (428)]. 

[8] Where the Court is sc dissatisfied with the 
whole proceediuga of the Commissioner that it 
thinks it belter to discird the whole record and 
start afresh, it may do so (Vol 16) 1929 Mad 
661 (668) (DB). * (Vol 18) 1931 Mad 73 (76) : 64 
Mad 239 (DB). (Vol 9) 1922 Mad 219 (220) : 45 
Mad 70 (DB). ♦ ( VollB) 1926 Pat 159 (160). * 
(Vol. 16) 1929 Pat 101 (10*2) * (Vol. -20) 1933 All 

65 (65). ^ (Vol 16) 1929 All 446 (447). 

[4] In an execution of a final decree for parti- 
tion Commissioner appointed on applicition of 
one pirty granting more ro that party through 
mistake. Other party not being aware of execu- 
tion proceedings subsequently applying for 
allocation of his share under parti lion decree. 
Commissioner appointed on latter’s application 
can rectify previous commissioner’s mistake. 
(Vol. 18) 1981 Cal 170 (170) (D B ) 

[6] The mere tiling of objections to the roport 
is no ground for issuing a fresh commission, 
(Vol 17) 1980 Mad 236 (2.38). ♦ (Vol. 9) 1922 Mad 
219 (220) ; 46 Mad 79 (DB). 

[6] When the Court issues a fresh commission 
it is not bound to wipe out of ihe record the 
roport of the first Commissioner, (Vol. 2^’) 1937 
Pat 670 (671) (DB). 


9. Interference v/ith the report.-— [1] Th< 

Couit ought not to interfere with the result of i 
long and o ireful local investigation except upoi 
clo'irly defined and sniheient grounds. fVol 27 
1940 PC 3 (6) : ILR (1940) K:ir (PC) 15 (PC) 

[2] An Appellate Court should not Jnterferi 
With the finding of the trial Court based on i 
careful local invecmigation exc -pt upon very stroni 

^07 (617) (PC) 5 
.(*72) 17 Suth WR 285 (28' ) (PC). 

(See however (’01) 5 Cal WN 692 (701)]. 


l-O] Di^^rogard ot tho report of Iho Coiinnis^io- 
n r IS not such an error or defect ‘ arltocoing the 
merits of tho case” within the moaning of sec- 
tion 100 ns to jastil'v inLerforenoe in soound 
appod. (’04) 21 Cal 501 (511, 512) : 21 Ind App 
30 (PC). 

[4] AuApp'dltte Court should not, as a result 
of, an inspoclion of tho spot of accident, rjvcrso 
the d« 3 oisi«vi of the -trill Court bised on recorded 
evidence. (’07) 31 Bom 381 (392) : 34 Ind App 
115 (PC). (Rovorsing 7 Bom LR llii). 

ORDER 26, RULE 11. 

Synopsis 

1 Commission to examine accounts. 

2. “is necessary.” 

3. Power of Commissioner to decide questions of 

law. 

4. Disobedience of order made by Commissioner 
5« Appeal. 

1. Commission to examine accounts.— [Ij In a 

suit for accounts if the accounts are complicated 
the Court may appoint a commission under this 
rule. (’81) 7 Cal 654 (656, 657) (DB). 4:(Vol. l:)) 
1926 Gal 349 (360) (DB). ♦(72-92) 1872-32 Dow Bur 
Bui 800. Had 313 (316) (DB). 

[2] Where a case is remanded to the lower Court 
for taking accounts, it has not jurisdiction to ap- 
point a ComnubSioner for such purpose. (Vol, 21/ 
1934 Pat 36 (37) (DB). 

2. ‘Is necessary.”^ — [1] Boiore an order for the 
appointment of a OommissiOHer can be made, the 
examination or adjustment of accounts mu^t be 
oonbid.rad nccossary. (Vol 27) 1940 Cal 337 (J43) : 
ILR (1940) IGal 3/2 (DB). ♦(Vol. l2) 1925 Gac 
1059 (107*2) : 52 Gal 7ti6 (DB). ^(Vol. 16) 1929 Pa: 
626 (627) (DB). (Vol. 24} 1937 Nag 136 (136, 137) 
ILR (1987) Nag 266. 

. 3. Pov>rer of Commissioner, to decide questions 
of lavr. — [1] The Court cannot delegate its judicial 
powers to a Commissioner in the matter of taking 
evidence and determining issuois. (Vol, 13) 1926 
Lalil45(D6) (DB) 

[2] It IS ior tho Court and not the Commi.ssionor 
to dooido as to cha truth or falsity of the account 
books or as to whether a certain contract was or 
was not authorized. (Vol, 12) 1935 Sind 265 (265) 
(DB). > (Vol. 11) 1924 Sind 9 [10) : 17 Sind LR’ 316 
(DB), 

[See also (Vol. II) 1924 Mid 406 (408, 40 ))], 

[3] The duty of determining in who.ya possession 
the iccount books are c innot be delegated to the 
OommissLonsr. (Vol. 23) 1936 Lah 458 (460) (DB). 

[Bee also (Vol. 27) 1940 Cal 337 (343; : ILR 
(1940) 1 Oal 372 (DB)]. 

[4] It is not open to the Court to refer to the 
Commissioner the question as to whether tho deal- 
ings between tlie parties constituted in law, a 
mutual, open and current account between them, 
(Yol. 25) 1938 Rang 270 (270, 271) (DB). 
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12. (l) The Court shall furnish the Commissioner with such part 
Court to give Com- of the proceedings and such instructions as appear necessary, 

pissioner aecessary the instructions shall distinctly specify whether the Com- 

instructions. missioner is merely to transmit the proceedings which h© may 

hold on the inquiry, or also to report his own opinion on the point referred for his 
examination. 

(2) The proceedings and report '(if any) of the Commissioner shall be evidence 
Proceedings and report in the Suit, but where the Court has reason to be dissatisfied 
to be evidence. Court may with them, it may direct such further inquiry as it shall 
direct further enquiry, think: fit. 

£1882— S. 395 ; 1877— Ss. 394, 395, 400 ; 1859-— B 131 3 

COMMISSIONS TO MAKE PAETITIONS 

13, Where a preliminary decree for partition has been passed, the Court 

Commission to n»ay, in any case not provided for by section 54=, issue a commis- 

make partition of sion to such person as it thinks fit to make the partition or 
immovable property separation according to the rights as declared in such decree. 
[1882— S. 396 ; 1877— ». 386.] 


0. 26 R. 11 (contdj 

[5] It is irregular to appoint a Commi=sioner to 
give findings on mixed questions of law and fact, 
(Vol. 18) 1931 PC 136 (1^0); 58 Tnd App 173: 53 All 
190 ((?C). 

[6] The Commissioner can determine only the 
extent, or the quantum and not the factum of liabi- 
lity. (Vol. 16) 1929 Cal 418 (422) (DB) * (Vol. 21) 
1934 Pat 35 (37, 3S) (D3) (But if question of quan- 
tum involves question of liability, commissioner 
can determine both). 

[7] A Commissioner has no power of review 
either, under S 151 or under 0. 47, B. 1. (Vol 11) 
1924 Bom 231 (232). 

[8] A Oommissionar appointed by a Judge on the 
Original Side of the High Court can decide ques- 
tions of law arising while accounts are taken, (Vol 
3) 1916 Bom 181 (182) : 41 Bom 719. 

4. Disobedience of order made by Commissioner. 
— [1] A Commissioner is an officer of the Court and 
the Court can issue an attachment to compel a 
party to obey his-^order* (1873) 10 Bom HOB (00) 
4 ( 6 ). 

5. Appeal. — [1] An order under this rule is not a 
decree and is not appeal ible nor is the order one 
appealable under 0. 43 B. 1 (Vol. 1) 1914 Bom 36 
(38) ; 38 Bom 399 (DB). 

[But see (’02) 29 Oal 758 (766, 768) (FB), (An 
order giving directions to the co mm issioner is a 

decree ” an'i is appealable.) * (’04) 31 Cal 722 
(724) (FB)]. 

ORDER 2o RULE 12 — Synopsis. 

1. Scope of the rule. 

2. ** Shall be evidence in the suit ”, 

3. Objections to the Commissioner’s report, 

4. Powers and duties of the Appellate Court 

1 Stope of the rule — [1] The Court must 
fnrnisfe the Commissioner with the requisite 
proceedings and issue definite instructions as to 
what he should do. The Commissioner may apply 
for enlargement of time fixed for the return, (’92) 
1892 Bom P J 318 (318) (DB). 

[2] The rule contemplates the appointment of 
only one Commissioner. But the appointment of 
more than one is only a mere irregularity. (’70) 
1870 Pun Re No. 40. Page 103 (105) (DB). 


2. “ Shall be evidence in the suit,” — [1] The 
report of the Commissioner together with the stI- 
denco, takejn by him is evidence in the suit, unless 
the Court directs a further enquiry. (*71) 3 N W 
P H C R 217 (233) (DB) *(’S2) 1882 Pun Re No, 
161 Page 485 (486) (D3). 

[See (’78) 3 Bom 161 (370).] 

[2] The report of the Commissioner has not the 
efieot of a decision. (’01) 5 Cal W N 692 (707) (SB). 

[3] The Court is not bound to take any other 
evidence than that furnished by the report. (*70) 
1870 Pun Re No. 40 Page 103 (105) (DB). 

[See however (Vol. 19) 1932 All 128 (ISO) : 53 
All 54 (DB). 

S. Objections to the Commissi oner’s report.— 
[1] A party oan file objections to the report of the 
Commissioner and can produce evidence in support 
of objections. -(Vol. 16) 1929 Lab 782 (783) (DB) * 
(Vol. 21) 1934 Pat 35 (38) (DB) * (Vol, 9) 1922 
Mad 219 (220) : 45 Mad 79 (DB) * (Vol. 1) 1914 
Lah 339 (341) (DE). 

[2] Objections should be made by a party with- 
in twenty days of the filing of the report by the 
Commissioner. (’89) 13 Bom 368' (369, 370) * (’97) 
24 Cal 437 (439). 

[oj Reference to a Commissioner by consent 
— Those parties cannot go behind the consent 
so given. (’74) 1 Ind App 346 (*362) (PC) 

[4] Objections to the report cannot be raised 
for the first time in appeal. (’74) 2 Ind App 34 
(37) (PC). 

[But see (*98) 8 Mad L Jour 133 (134) (DB): 
(Proceeds according to Rule 292 of the Rules of 
Practice on the Original Side)]. 

4. Powers and duties of the Appellate Court.— 
[1] The Commissioner’s report affirmed by the 
trial Court is not absolutely binding on the Appel- 
late Court. (’70) 6 Mad H G B 3C (37). (1 Mad 

H 0 B 1 and 1 Mad H C B 418 — dissented froni at 
being bad law). 

[2] The appellate Court can scrutinize the 
report and make such further enquiries into the 
matter as it may deem proper. (’01) 5 Oal W N 
m (701, 706, 707) (SB) * (Vol. J4) 1927 Lah TIB 
(737) (DB). 

ORDER 26 RULE 13 — Synopsis. 

1. ^ Scope of the rule. 

2. ^ ” Such person as it thinks fit”. 

3. Appeal. 


156 A. M. 



{0, 26 E, 14] 


[THE CODE OF] CIVIL PROCEDURE, 1908 


1242 


14 . (1) The Commissioner shall, after such inquiry as may be necessary. 
Procedure of Cora- divide the property into as many shares as may be directed by 
laissioaer. the order under which the commission was issued, and shall allot 

such shares to the parties, and may, if authorised thereto by the said order, award 
sums to be paid for the purpose of equalizing the value of the shares. 

(2) The Commissioner shall then prepare and sign a report or the Commis- 
sioners (where the commission was issued to more than one person and they cannot 
agree) shaU prepare and sign separate reports appointing the share of each party 
and distinguishing each share (if so directed by the said order) by metes and bounds. 
Such report or reports shall be annexed to the commission and transmitted to the 
Court ; and the Court, after hearing any objections which the parties may make 
to the report or reports, shall confirm, vary or set aside the same. 

(3) Where the Court confirms or varies the report or reports it shall pass a 
decree in accordance with the same as confirmed or varied ; but where the Court 
sets aside the report or reports it shall either issue a new commission or make such 
other order as it shall think fit. 

C1882-S 396; 1877— S. 396 (2) and (3)d 


PROYiNCIAL AMENDMENTS 

PATNA 

SnhstittUe the following for sub-rules (2) and (3) : 

‘*(2) The Commissioner shall then prepare and sign a report or the Commissioners (where the 
fsommission WdS issued to more thin one person and they cannot agree) shall prepare and sign separate 
reports appointing the share of each party and distinguishing each share (if neoessaiy) by motes and 
■bounds. The Commissioner or Commissioners shall append to the report, or where there is more than 
one, to each report, a schedule showing the plots and areas allotted to each party and also, unless other- 
wise directed by the Court, a m^p showing in difierenb colours,- the plots or portions of plots allotted 
to each party. In the event of a plot being sub-divided, the area of each sub-plot shall be given in the 
schedule and also measurements showing how the plot is to be divided. Such report or reports with the 
schedule and the map, if any, shall be annexed to the commission and transmitted to the Court ; and 
the Court, after hearing any objections which the parties may make to the report or reports shall con- 
firm, vary or set aside the same 


O. 26 R. 13 (contd.) 

1. Scope of the rule — [1] Court is not under 
this rule bound to appoint a Commissioner la 
ftvery case. (’09)31 Miido40 (543) (DB). 

[2] The essential difference between an arbitra" 
tor and a Commissioner appointed under this rule 
is that the latter merely submits his report for the 
approval of the Court, whereas the former has a 
final authority to settle all matters of diffc^ronce 
between the parties. Eurther, the former is select- 
ed by the parties and therefore his decision can- 
not be questioned except on the limited grounds 
epecified in Sch. II whereas the Utter is selected 
by the Court and the parties are therefore at 
liberty to challenge his report, (Vol 1) 1914 Oudh 
183 (184) (DB) ^ (Vol 14) 1927 Bat 135 137) (DB) 
Vf (Vol 26) 1939 Pat 526 (627) ; 18 Pat 193 (DB). 

[3] An application fr the appointment of a 
Commissioner is not governed by any rules of 
limitation, (06) 28 Mad 127 (129) (DB). 

[4] Preliminary decree for partition — Subsequent 
dismissal of suit for default — Order under this rule 
does not amount to order setting aside such dis- 
miss*!. (Vol 23) 1936 Lah 875 (876). 

. (5] Partition suit— Plaintiff’s application for ap“ 
^ointment of Commissioner to prepare inventory 
of property — ^Defendant’s objection that plaint was 
mot properly stamped — Court entertaining such ob- 
jection but passing conditional order for inventory 
before disposing question of Court-fee — Order held 
not proper. (Vol 29) 1942 Pat 43 (46) (DB). 


2, “Such person as it thinks fit.” — [1] The 
choice of the Commissioner lies with the Court. 
But a relation of one of the parties or their plead 
ers should not be appointed except with the con 
sent of the other party. (Vol 4) 1917 All 148 (149 ) 
(DB). 

3, An order issuing a oommiasioa 
inder this ruSe is not appeal able under O. 43 H, 1. 
Nor is the order one passed in execation within 
the meaning of S. 47. (Vol 6) 1919 Mad 42 ( 43) 
DB) *( Vol 3) 1916 Mad 809 (810) (DB) * (’07) IT 

Mad L Jour 144 (144) (DB) *(’98) 20 All 311 (313^ 
314) (DB) V (’97) 24 Cal 725 (785, 738) (EB), 

ORDER 26 .RULE 14— Synopsis. 

1. Mode of effecting partition. 

2. Rexenue-paying immovable property, 

3. Joint family dwelling-house. 

4. Allotment of shares. 

5. Objections to Commissioner’s report. 

6. Resistance to Commissioner. 

7. Issue of a new Commission. 

8. Decree. 

9. Final decree to be on stamp paper, 

10, Preliminary decree in a partition suit— 
Appeals— See notes under Order 26 Rule 13. 

1. Mode of effecting partition. — [1] Oommis- 
sioner should not propose a number of schema 
and ask the Court to choose any one of themj 
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(3) Where the Court confirms or varies the report or reports it shall pass a decree in aooord- 
Tbnce with the same as confirmed or varied and, whan drawing up the final decree, shall incorporate in 
the decree the schedule, and the map, if any. mentioned in sub rule (2) above, ’as confirmed or varied 
by the Ooui,-u. The whole report or reports of the Commissioner or Commissioners shall not ordinarily 
entered in the decree. When the Court sets aside the report or reports it shall either a cause new com- 
mission or make such other order as it shall think fit ** [4-3 1932.] 


0. 26 E. 14 (coHtd.) 

only the shares as asoertimed by the decree have 
to be worked out bv him, (’04) 6 Bom LR 556 
(5S7) (DB) 

[2] Court miy, in the case of a joint Hindu 
family with the conoeut ot all the coparceners, 
order that any part of the propert'sl should ra- 
in un joint. (’78) 3 Gal 6U (Sie) (DB). 

[8] Court may award money compensation ins- 
tead of dividing property. 

[a] Where a partition cannot be made without 
destroying the intrinsic value of the property. (’84) 
10 Cal 675 (676) (DB)* (’81) 8 Gal L Rep 250 (260) 
(Gomponbadion allowed to co-sharer enhancing 
value of portion.) 

[b] Where it would be inconvenient to disturb 
the exclusive possession of one oo-sharer. (’76) 25 
Suth W B 335 (342) (DB) * 1907 6 Cal D Jour 
8 ( 8 ). 

[4] The following five accounts must be filled^ 

(1) Property account. (2) Cash account. (3) 
Ledger account. (4) Costs adjustment account. 
(6) Costs pool account. (Vol. 29) 1942 Gal 300 
(301) : I L R (1941) 2 Cal 410, 

2. ReYeaue-paying immoYable property. — [1] 
When a revenue-paying estate has to be partitioned 
into several revenue-paying estates such partition 
can be done only by the Collector because the 
revenue is afieoted. (*89) 16 Cal 203 (205) (DB). 

* (’78) 2 Cal L Rep 134 (136). 

[2] Where no allotment of separate revenue is 
asked foi, the Civil Court is competent to allot the 
shares leaving the whole estate liable for the whole 
revenue. (’97) 24 Cal 725 (734, 7^.5, 745) (FB) 
(Ovex-ruling 23 Cai 679) * (’81) 7 Cal J53 (155) 

(DB)* (’8S) 15 Cal 198 (201) 

See also Notes under S. 54. 

3. Joint family dwelling-house. — [1] In the 

case of partition of joint family dwelling-house 
the Court can f’^ctuallv fix the particular area, 
rooms or part ui ..he house to be allotted to the 
respective sha (’06) 28 All 75 (76) 

(DB). 

[2] Cases under the Partition Act, 1893 (’08) 

32 Bom 103 (105) (DB). (Power to sell) * (’01) 
24 (M!ad) 639 (641) (DB). (Power to sell under 
Section 2) * (190P) 5 Cctl W N 128 (130) (DB). 
(Power to sell under S. 2 — Preliminary decree on 
report of the commissioner is no bar to proceed- 
ings under S. 2) * (’08) 30 All 324 (328) (FB). 
(Section 4 applies to Mahomedans) *' (*99) 23 Bom 
77 (79) DB). (Applicability of S. 4) * (’99) 21 All 
409 (411). (Applicability of S, 4). 

[3] Gases regarding valuation of suits, (’06) 3 
Cal L Jour 257 (259) (DB). (For purposes of S. 
110, C. P. C. value of the subject-matter of the 
suit is the value of the whole estate which it is 
^sought to partition. * (*86) 8 Mad 235 (236) (DB). 
(Value of whole property determines jurisdiction). 

* (’90) 12 All 506 (509) (DB). (Value of share deter 
mines jurisdiction). * (’84) 8 Bom 31 (34) (DB) 


(Do). * (’90) 13 Mad 25 (27) (DB) (Case of co- 
owners — Specific share claimed determines juris- 
diction). 

4- Allotment of shares.— [1] The duty of the 
Commissioner is not to give p<^ssession but to allot 
the shares and prepare a repu^ t fixing the shares 
and distinguishing the same by metes and bounds* 
if so ordered. (*95) 20 All 311 (313) (DB) * 
(Vol. 21) 1931 Pat 32 (33) (DB) (He cannot decide 
shares of the parties, which is the duty of the 
Court.) 

[See also ’97) 19 All 194 (195) (DB). (Wall 
cannot be ordered to be built by amin to separate 
shares)]. 

[2] The Couit after considering the rights and 
objections ot tha duterenb parties should make the 
final allotment. (*0S) 8 Cal L Jour 521 (523) 

(DB). 

[3] A casting of lots can be resorted to by the 
Courts for equitable distribution of shares. (Vol. 2) 
1915 Mad 1171 (1172) (DB). 

[4] An order of the Court approving the allot- 
ment and division made by a Commissioner is 
binding on the parties, even though a fresh decree 
is not passed in accordance with the reporfc.(Vol.2) 
1915 Mad 254 (256) (DB). 

5. Objections to Coram issioner’s report. — [I] 
Objections to the report can be filed within the 
period fixed by the Court. (Vol. 6) 1919 All 403 
(403) (DB) * (’89) 13 Bom 368 (370). (Praotice 
on the Original Side.) 

[2] Objections cannot be raised for the first 
time in appeal* (Vol. 7) 1920 Low Bur 31 (34) 
(DB) * (’ol) 7 Gal 318 (321). 

[3] High Court has power to see whether tha 
Oommissioner has exceeded his jutisdioti(4n or act- 
ed within the scope of his warrant of commission. 
(Vol. 16) 1929 Mad 492 (492) (DB). 

[4] Evidence can be let in to support the objec- 
tions. (Vol. 22) 1935 Lah 501 (502) (DB), (Oom- 
missioner should be examined first — If there 
ground for further inquiry, parties should be allow- 
ed to produce evidence). 

6 Resistance to Commissioner. — [1] Court i« 
not justified in dismissing the suit when the Oom- 
missfoner is resisted in executing his warrant of 
oommission-O^mmissioners are officers of the Court 
and^ process of afctaohment can be issued by the 
Court to enforce his order. (*10) 82 All 319 (322) 
(DB). 

7. Issue of a new Commission. — [1] Second 
commission may he issued on superseding the old 
report in cases : — [a] Where the report is unsatis- 
factory. (Vol 13) 1926 Pat 169 (160). 

[b] Tha Oommissioner has so misconceived hi* 
duties as to render hia report useless. (Vol 9) 1922 
Mad 219 (220); 45 Mad 79 (DB). (Second Com- 
mission cannot he issued on mere objection ol 
party.) 

[2] A Second commissioner can rectify mistalre* 
of first Commissioner. (Vol 18) 1931 Cal 170 (170) 
(DB). 
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GENESAL PEOVISIONS 

15. Before issuing any commission under tHs Order, the Court may order 
Expenses of oommission such sum (if any) as it thinks reasonable for the expenses of 
to be paid into Court. the commission to be, within a time to be fixed, paid into 
Cdurt by the party at whose instance or for whose benefit the commission is 
is sued. 

[1882—3. 897 ; 1877— S» 897 ; 1858— S. 182.] 

FSOVIHCIAL AMENDMENT. 


MADRAS 

Be-number the existing Rule 15 Rule 15 as (1) and insert the following as sub-iule (2) ; 

“(2) Before executing and returning any commission issued by foreign Courts under the provi- 
sions of Section 78, the Court or the Commissioner required to execute the commission m.iy levy such 
tee as the High Court may from time to time prescribe in this behalf m addition to the foes proscribed 
for the issue of summons to witnesses and for expenses of such Witnesses under Rule 2 of Order 16." 


0. 26 R. 14 (contd ) 

[See also l^otes on Order 26, Rule 10.] 

8. Decree — [1] The proceedings under the rule 
are the'^e in the suit and not in execution (’86) 
12 Cal 275 (277) (DB) ^ (’06) 1906 Pun Re No. 47, 
page 168 (DB) * (’96) 22 Cal 425 (432) (DB). 

[2] Court is bound to pass a final decree after 
perusing the report. (’98) 1898 All WN 99(99) 

♦ (*05) 1905 Pun Ra No. 23 page 99 (DB) (Deeret 
— Eficoi — Is in favour of each share-holder.) 

[3] Court can pass a final decree suo motu with- 
out an application by the party. (’08) 18 Mad L 
Jour S3 (24) (DB) * (’10) 8 Mad L Tim 295 (296) 
<DB). 

[ 4 ] Though the final decree is appealable, no 
appeal lies against an order of the Court confir- 
ming or varying the report. (Vol 13) 1926 Oudh 
195 (196) (DB). 

Final decree to he on stamp paper.*— [1] 
A final decree for partition being an instrument of 
partition within the meaning of S. 2, cl. (16), 
Stamp Act, 1899, must be encrossed on a stamp 
paper of proper value. (’06) 29 Bom 366 (368) 
(SB) * (’05) 32 Oal 483 (491) (DB) 

[Also M6 Notes umder Order 20, Rule 18.] 

10. Preliminary decre in a partition suit. 
Appeal- — Bee notes under Order 26, Rule 13. 

ORDSmse RULE 13— Hotel. 

[1] The Court may, if it thinks fit, order the 
party requiring the commission to deppsit#the 
necessary expenses therefor. (Vol 14) 1927 Oal 
907 (90S) (DB) ♦(Vol 11) 1924 Bom 90 (92) 

♦ (Vol 23) 1936 Pat 38 (34). 

[See also (Vol 25) 1988 Bang 254 (256) (DB)]. 

•[SeeliowftYor (*80) 6 Oal 866 (867). (Incase of 
pardanashin lady. Court will not direct payment 
by heic)]. 

[2] The rule does not prevent the Court from 
imposing any terms as a condition precedent to 
tite issuing of a eommission. (Vol 14) 1927 
Cal 907 (907) (DB). 

^(5] Oiiisifian on the part of the Court to require 
tht ei|»iiise%^0omiai&&ioner is not 


prevented from recovering his remuneraiion from 
the party at whoso lustanoo ha was engaged. 
(’82)4 Mad 399 (^01) (DB) ♦ (Vol 10) 1923 Cal 
436* (437. 43b) (DB). 

[4] The object of the rule is, that the Commis- 
sioner ought nob to be driven to a separate suit or 
execution to get his fees, (’ll) 15 Cal W N 221 
(223) (DB) * (’36) 63 Oal L Jour 563 (565) (DB). 

[6] An order directing the d^osit of fees to the 
Commissioner is not capable of execution. (1900) 
10 Mad Jj Jour 241 (242) (DB) ♦ (’96) 6 Mad 
L Jour 124 (124, 126) (DB) ♦ (’13) 21 Ind Oaa 
191 (191) (DB) (Cal) ♦ (Vol 18) 1926 Lah 69 (69). 

[But (Vol IJ) 1926 Oal 57 : 62 Cal 269 (SB). 

* (Vol 21) 1934 Lak 46 (^6)]. 

[6] An order directing one of the parties to pay 
a certain sum to the OommiBsioncr cannot be made 
a part of the deeres. (Vol 25) 1938 Rang 254 
(256) (DB) 

[7] Failure to deposit the required fees can afford 
no ground for rejecting the report or for dis- 
missing the suit. (’90) 17 Cal 281 (284) (DB) 

♦ (*81) 3 A£ad 259 (260) (DB). 

[See (*90) 13 Mad 510 (511) (DB)], 


[8] Courts in appointing Commissioners and 
fixing their remunerations under Order 26 act 
judicially and not administratively. (’40) 1940 
Nag L Jour 93 (90- 

[9] The reduction or disallowance of a Commis- 
sioner’s bill is a matter for the trial Court. (*40) 
1940 Nag L Jour 93 (95) ♦ (Vol C) 1919 Oal 839 
(839) (DB) ♦ (Vol 21) 1934 Pat 316 (318), 


[10] The Court will not be justified in re-opening 
or reducing the fees fixed in the presence of the 
parties and paid into Court. (Vol 7) 1920 Pat 655 
(558) ♦ (Vol 20) 1933 Pat 681 (683), 


[11] Pleader of standing and experience appoin- 
ted Commissioner— Commissioner’s fees nob men- 
tioned— Previous direction by District Judge not to 
allow more than Rs. 8 per day to Commissioners in, 
ordinary cases . — Held there was no implied con- 
tract to work on Rs. 8. (Vol 24) 1937 Pat 614 
(614) (DB). ' ' 
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Powers of Commia- 16. Any Commissioner appointed under this Order 

sioners may, unless otherwise directed by the order of appoint- 

ment, — 

(^) examine the parties themselves and any witness whom they or any of 
them may produce, and any other person whom the Commissioner 
thinks proper to call upon to give the evidence in matter referred 
to him ; 

(t) call for and examine documents and other things reievapt to the subject 
of inquiry ; 

{c) at any reasonable time enter upon or into any land or building mentioned 
in the order. 

[1882— S 399.] 

17. (l) The provisions of this Code relating to the summoning, attendance 
Attendauoe and exami- and examination of witnesses, and to the remuneration of, and 

nation of witnesses betore penalties to be imposed upon, witnesses, shall apply to persons 
Commissioner. required to give evidence or to produce documents under this 

order whether the Commission in execution of which they are so required has been 
issued by a Court situate within or by a Court situate beyond the limits of British 
India, and for the purposes of this rule the Commissioner shall be deemed to be a 
Civil Court. 

(2) A Commissioner may apply to any Court (not being a High Court) within 
the local limits of whose jurisdiction a witness resides for the issue of any process 
which he may find it necessary to issue to or against such witnees, and such Court 
may# in its discretion, issue such process as it considers reasonable and proper. 

[1882— S. 399 ; 1877— S. 399.1 

18. (1) Where a commission is issued'under this Order, the Court shall direct 
Parties to appear be- that the parties to the suit shall appear before ths Oommis- 

fore Commissioner. sioner in person or by their agsnts or pleaders. 

(2) Where all or any of the parties do not so appear, the Commissioner may 
proceed in their absence. 

1882-S. 400 ; 1877— S. 394, 395, 400 ; 18ii— S. 181.] 

nOYIirGIAL AMENDMENTS 

ALLAHABAD 

In clause (1) after the words “agents or pleaders** substitute a comma for the full stop, and add tha 
following words : 

“and shall direct the party applying for the oxamin ition of the witness, or in its discretion any 
other party to the suit, to suppIy the Commissioner with a copy of the pleadings, and issues,** 

OUDH 

In sub-rule (1), after the words “agents or pleaders” substitute a comma for tha full stop, and add 
the following words : 

“and shall direct the paccy applying for the examination of the witness, or in its discretion any 
other party to the suit, to supply the Commissioner with a copy of the pleadgs and issues.” 

oomm:issions issued at the instance oe eobeign teibunals 

Oases in which High (l) If a High Court is satisfied — 

•Court may issue oommis- {a) that a foreign Court situated in a foreign country wishes 
Bion to examine witiress. obtain the evidence of a witness in any proceeding 

before it, 

ORDER 26 RULE 16— Note 1. 

[1] The discretion to examine or not to examine 
a witness lies with the Commissioner, (Vol 25) 

1938 All 215 (-216). 

ORDER 26 RULE 17— Note 1. 

[1] The Commissioner has the powers of Court 
in regard to the summoning and procuring tha 


attendance of witnesses. (Vol 10) 1928 Oudh 119 
(120) : 24 Or L Jour 781. 

[2] It is not open to the Commissioner to ex" 
amine the witnesses in the absenoo of the partief' 
without giving them sufficient notice of the time 
and place of the examination of witnesses, (VoX 
25) 1938 All 215 (216, 217). 



lO 26 A B. 3 (Mad)] 


ITHB CODE OE] CIVIL PROOEDUBB, 1908 




(b) that the proceeding is of a civil nature, and 

(c) that the witness is residing within the limits ot the High Court’s appel- 

late 3 urisdiction, 

it may subject to the provisions of rule 20, issue a commission for the examination 
of such witness. 

(2) Evidence may be given of the matters specified in clauses (a), {b) and (<?) 
of sub-rule (1) — 

[a) by a certificate signed by the consular officer of the foreign country of 
the highest rank in India and transmitted to the High Court through 
the ^[Central Government], or 

(h) by a letter of request issued by the foreign Court and transmitted to the 
ffigh Court through the l^[Centrai Government], or 
W by a letter of request issued by the foreign Court and produced before 
the High Court by a party to tne proceeling 

[a] Rules 19 to 22 and the heading weie 'b,ise}ted by the Code ci Civil Piooedure (A.mf ndmontl Act 

1932 (10 [X] of 1932), Section 3 \ 

[b] S'ubshtuted by A* 0. foi “Goveinor-Geneixl in Council * 

commission”’^ Court may issue a commission under 

rule 19 — 

Court application by a party to the proceeding before the foreign 

W upon an application by a law officer of the ^[Provincial Government! 
acting under instructions from the “[Provincial Government]. 

[a] . Substituted by A. 0 , for “Locil GoTernmant ” , 

21. A commission under rule 19 may be issued to any Court within the local 

sionV^Taa^rsd’'' 11“*® jurisdiction the witness resides, or, where 

B m<»y Oeassusd, ^ a.[* * * *] the witness resides within the local limits of t>lthe ordi- 
nary original civil jurisdiction of the High Court], to any person whom the Court 
tairiKS iifc to execute the commission. 

Gou^’t IS established under the Indnn High Courts Act, 1861, or tho Govern- 
ment of India Act, 1915 •^nd” by A 0 » 

[b] SiibisHlufcdi <bbid, for “its oidmiiv origitial civil 3urisdioixon ” 

22. The provisions of Eules 6, 15. 16, 17 and 18 of this Order in so far as they 
I<<sno, exeout ob and are applicable shall apply to the i&sue, execution and return of 

«;;^hcoiai,iis<ious,and whenany such commission has been 
dbnce to foieign Court execUoed it shall be returned, together with the evidence 

»rr'nr,+>»i n taken under it, to the High Court, which shall forward it to the 

Oourt!^^ Government], along with the letter of request for transmission to the foreign 

M Substituted by A 0. for “tho GoverBOr-Genera,! m OouboiI ” 

„ . PBOVmClAL AMENDMENTS 

R.U23-MADBAS 

Add the following as rule 23 . 

Bole 26A— MADBAS 

Insert the folloinng as Order 26A (new) 

“ 0 E D B E XXVIA 

fit to translate 

record. ^ ® 0°™^roner shall be evidence in the suit and shall form part of the 

tWnVa reasonable fo” the ^iwnse’of’tbsTonudssion’ t(?^be”’’TO order such sum (if any> 

Courtby the party at Whose instrce<rrit^rXrflt\J”^^^^^ 

[Die No 1686 of 1914.1 
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OEDBB XXVII 

SUITS LY OB AGAINST a [THE CBOWN] OB PUBLIC 
OEFIGEBS IN THE IB OPriCIAL OAPAOITi^ 

1. In any suit by or against ^[the Crown], the pUint or written statement 

Silts by or shall be signeu by such person as the Crown] may, by general 

01 special order, appoint in this behalf, and shall be verified by 
any person whom ^[the Crown] may so appoint and who is acquainted with the facts 
of the case* 

[See Ss. 79 to 82] 

[a] Subshf tuO A. 0 , foi “the 'rovurnm^nt ** 

[b| Siihstii %l%d foi “the Secre^irv of St^te for in Counc i ’* 

2 . Persons being ex-officio or otherwise authorised to act for afthe Crown] 
Peisons vT+horised to in rcspect of any ludicial proceed «^hall be deemed to be 

'’ct tor Gio'rn the r«tCoginzed age its whom ap jearances acts and appli- 

cations under this Code may be made or done on behalf of ‘‘[the Crown] 

[1882— S 417 ; 1877 S. 417 ; 1859--S. 17, ci C3)^ee 0 3 E 2 1 

[a] S'i'hsUtuted by A 0, toi ‘uhe Gov'^'inmont.” 

3 . In suits by or ‘^[against the Crown], instead of inserting in the plaint the 
Plaints in suits by or name and description and place of residence of the plaintiff or 

^gain'st Oiown " defendant, it shall be sufficient to insert ^[the appropriate name 
as provided in S. 79, or, if the suit is against the Secretary of State, the words the 
Secretary ot State ”]. 

[1882— S 418 ; 1877— S 418 ; 18S9— S 36 ] 

[a] Suhstitutsd by A 0 , for “xgiinst the Seoreuxry of State for Indi^ m Council ” 

[b] Substituted, foi the words “the Seoietxry of State for India m ( ounoil.*’ 

4 The Crown pleader in any Court shall be the agent of the Grown for 
Agent for Ciown to the purpose of receiving processes against the Crown issued by 
receive process SUoh Court. 

[1882— S 419 ; 1877— S, 419 ; 1859— Ss, 52, 67] 

[a] SuhsMiited by A O , for the original rule 

5. The Court, in fixing the day for *{fche Crown] to answer to the plaint, shal I 
Fixing of dxy for appear- allow a reasonable time for the necessary communication 
3.nce on behiif of Crown b[with the Grown] through the proper channel, and for the 
tefiue of instructions to the ©[Grown pleader] to appear and answer on behalf of ‘^Ithe 
Urown] or the Government, and may exsend the time at ite dfserttion 
[1882-S 420 ; 1877— S, 420 ; 1859— S, 87 Se€ 5 1- 5] 

[a] SubshHited by A 0 , for “the Secrotaiy of Stats fcr India is OeansiU’ 
fb] Substituted foi “with the Government/* %b%dm 

[c] Substituted for “Government pleader/* ^hid 

[d] SubsUtuted for “the said Secretary of State for India in Council/* ibid. 


ORDER 27 RULE 2— Note 1. 

[1] Vakalat puiporting to be executed by 
Collector but signed by peisonil a&sistint to 
-Collector is proper (Vol 15) 1928 Mid 96 (36) 

[2] In the Punjab a Collector is competent to 
institute suit on behalf of the Seorctiiy of State 
Without obtaining a powor-of-ittoiney fiom the 
Financial Commissioner ("05) 1906 Pun Re No. 84 
page 258 (259) 

[3] All Government Pleaders in the Punjab are 
authorised toa;Ctfor Government as th'^ir recog- 
nized agents. (Vol 15) 1928 Lah 774 (775) . 10 Lah 
360 (DB) 

ORDER 27 RULE 3— N ote 1 

[1] Under this rule, in uhe case of a suit by the 
Central Government it is enough to name the 


plaintiff as the Governor-General in Council. It is 
not neoessaiy that the Governor-General in Oounoil 
‘Should be consulted before instituting the suit, 
(Vol 29) 1942 Pesh 33 (34) (UB). 

[2] Where the plaintiff in a suit was named as the 
Governor-General in Coanoil through the Post- 
mxster-Gen^ral it wis held thxt ths word‘s 
“ thiough the Post-mxster-Ganoral *' were mere- 
ly surplusage and thit tu^ suit was brought in 
the name of the correct plaintiff, (Vol 29) 1942 
Pesh 33 (34) (DB) 

ORDEiR 27 RULE 4-Note 1 

[1] Suit against railway — Absence of Crown 
pleader— Service on agent of railway held sufiSloxenU 
(Vol 26) 1939 All 277 (2T8, 279) : ILR (1939)' 
All 392. 
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PROYINCIAIi AMENDMENT 

MADRAS 

Substitute the following : 

“6. The Court in fixing the day for the Ciown to answer the plaint shall allow not thiin 

thrfie months’ time from the date of ‘^ummon'^ for the necessary communic itum wiih the ({ovurnmenl 
through the proper channel and for the issue ot instructions to the Grown Pleader tu appear and answer 
on behalf of the Grown and may extend the time at its discretion.” [2-8-1*14*2.] 

6. The Court may also, in any case in which the [Crown pleader] is 
Attendance of person able not accompanied by any person on the part of I- [the 

to aniwer questions relating Crown], who may be able to answer any material ciuestiona 
to suit against Crown. relating to the suit, direct the attendance of such a person. 

[1882— S, 421 ; 1877— S. 421 ; 185S— S. 67. Se« 0. 10 R. 4.] 

[%] SuhsUtufecl by A.O, for “Government pleadei ” 

lb] Substituted for “the Secretary of State for India in Connc'i,’* ibid. 

7. (1) Where the defendantis a public officer and, on receiving the summons, 
Extension of time to considers it proper to make a reference to ' ‘ 

enable public officer to before answering the plaint, be may apply 
make reference to Crown to grant such extension of the time fix^l in 
as may be necessary to enable him to make such reference and to 
thereon through the proper channel. 

(2) Upon such application the Court shall extend the time for so long as 
appears to it to be necessary. 

[1882 — S. 423 ; 1877— S. 423 ; 1859— S, 69. See S. 2, Sub-sectiou (17)] 

[a] Substituted by A.O, for “the frovornmont.’* 

8. (1) Where ^[the Crown] undertakes the defence of a suit against a public 
Procedure in suits officer, [the Crown pleader!, upon being furnished with autho* 

against public officer, xity to appear and answer the plaint, shall apply to the Court, aha 
upon such application the Court shall cause a note of his authority to be entered in 
the register of civil suits. 

(2) Wffiere no application under sub-rule (1) is made by ^ [the Crown ploadorj 
on or before the day fixed in the notice for the defendant to appear and answer, iho 
case shall proceed as in a suit between private parties • 

Provided that the defendant shall not be liable to arrest, nor his property to 
attachment, otherwise than in execution of a decree* 

[1882— Ss. 426, 427 ; 1877— S. 427 ; 1859— S. 71. See S. 81.] 

[a] Substituted by A.O, for “tho Government.” 

[b] Substituted for “the Govornment pleader,” ibid. 

a8A. No such security as is mentioned in rules 5 and G of Order XIjI shall be 
No security to be required required from the Crown, or- where the Crown has under' 
f^m Crown or a public taken the defence of the suit, from any public 
officer m certain oases. respeot of an ast alleged to be done by 

official capacity. 

[0. 41 R, 7 ; 1882- S. 547 ; 1877— S. 547 ; 1859— S. 340,] 

[a] Inserted by A.O. 

EROVIirCUD AMINDHBKT 

RUIiE 8 B— OUDH 

Add the following as Rule 8B — 

*‘8B, In every cate, in which any Pleader/ Advocate who is authorised to aci for the Grown iw a 
party on his own account, or for the Crown Ropreientative, or for fcliu Crown under talking under thu 
provisions of Rule 8(1) the defence of a suit against or for a public officer who is a party to a ot 
appeal in his official capacity, appe.ir& he shall, in lieu of a vukalatnama, iU« » mcxnoranilum on un^ 
stamped paper signed by him and stating on whose behalf he appears. Buch a memorandum shall bo. as 
nearly as may be, in the terms of the following form : 

TITLE OF THE SUIT OR APPEAL 

, I, A.B., Ple^er/Advooat. a, pear on behalf of »he— Sooreiary of State for IndWContrai 
GoYMnnaent/Croirn B^roaeatataTe/Provinoial Government/Orovn (who has undertaken the debmoa 
of the amt under the First Schedule, Order XXVII, Eule 8 (1) of Act V of 1908). A Public Officer 
state designation) who is a party to the suit or appeal in his ofFiciu l capacity.” 12840-1044}. 

r, 1 . o 7— Note 1 brought in his personaland" not in his offioiai name. 

[1] A Suit against a public officer should be (Vol 14) 1927 Bom 621 (523, 526) : 51 Bom 749 (DB) 


olRoar sued 
him in his 
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Definitions of “Grown” **88. In this Order “Grown” and “Grown pleader*’ 

and ‘Crown pleader.” mean respectively — 

(a) in relation to any suit by or against the Secretary of State or the Gen* 

tral Government, or against as public officer in the service of that Gov- 
ernment, the Ceptral Government and such pleader as that Govern- 
ment may appoint whether generally or specially for the purposes of 
this Order ; 

(b) in relation to any suit by or against the Grown Eepresentative, or against 

a public officer employed in connection with the exercise of the func- 
tions of the Grown in its relations with Indian States, the Crown Ee- 
presentative and such pleader as he may appoint, whether generally or 
specially, for the purposes of this Order ; and 

(c) in relation to any suit by or against a Provincial Government or against 

a public officer in the service of a Province, the Provincial Govern- 
ment and the Government pleader, or such other pleader as the Pro- 
vincial Government may appoint, whether generally or specially for 
the purposes of this Order. 

[a] Inserted by A. O, 

Buie 9-AIiLAHABAD ?B0¥INCIAL AMENDMENTS 

Add the following to Order 27, as Bulo 9 : 

‘*B. 9. In every case in which the Govornmont pleader appears for the Government as a party 
on its own account, or for the Government as undertaking, under the provisions of Rule 8 (1), the 
defence of a suit against an officer of the Government, he shall, in lieu of a vakalatnama, file a memo- 
randum on unstamped paper signed by him and stating on whoso behalf he appears. Such memorandum 
shall be, as nearly as m ly be, in the terms of the following form : 

title of the suit, ETO. 

T, A. B., Government Pleader, appear on behalf of the Secretary of State for India in Council 
( )r the Government of the United Provinces or as the o^se miy bo) Respondent (or etc.), in the suit ; 

Or, on behalf of the Government [which, under 0 27 R. 8 (i) of Act V of 1908 h-is undertaken 
the defence of iho suit], respondent or, etc., in the suit.” 

Note — This local amendmonc. was made before Rule 8 was amended by A. 0. 


Rules 9 and 10 — MADRAS. 

The existing Rules 8A and SB of Order 27 shall b'* re-numbered as Rules 9 and 10 respectively 

[2-3-1942.] 

OUDH— 

Benumher the existing Rule 8B as Rule 80. [28-10-19441 


a O E D E E XXVil-A. 

SUITS INVOLVING A SUBSTANTIAL QUESTION Oi^ LAW AS TO THE 
INTERPEETATION OP THE GOVEENIVEENT OP INDIA ACT, 1935, 
OR ANY ORDEE-JN-GOUNOIL MADP THEREUNDER. 


GENERAL. 

[a] Inserted by the Code of Civil Procedure (Amendment) Act, 1942 (23 [XXIII] of 1942) [1-10-1942] 

!• In any suit in which it appears to the Gourt that a substantial question of 
Notice to the Ad- law as to the interpretation of the Government of India Act, 
vocito-General. 1935, or any Order in-Oouhcil made thereunder is involved, the 
Court shall not proceed to determine that question until after notice has been given 
to the Advocate-General of India if the question of law concerns the Central Govern- 
ment and to the Advocate-General of the Province if the question of law concerns a 
Provincial Government, 


187 A. M. 
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2. The Court may at any stage of the proceedings order that the Central 
Court iiiay.T,ad Govern- Government ora Provincial Government shall be added as a 

meat aps-party defendant in any suit involving a substantial question of law 

as to the interpretation of the Government of India 4ctj 1935, or any Order- in-Council 
made thereunder if the Advocate-General of India or the Advocate-General of the 
Province as the case may be, whether upon receipt^ notice under rule^ 1, or other- 
wise* applies for such addition and the Court is satisfied that such addition is neces- 
sary or desirable for the satisfactory determination of the question of law involved- 

3. Where Under Eule 2 Government is added as a defendant in a suit, the 

Advocate-General or the Governraem: shall not be, entitled to, or 
(josta. liable for costs in the Court which ordered the addition unless the 

Court having regard to all the circumstances of the case for any special reeuson 
otherwise orders. 

4. In the application of this Order to appeals the word * defendant ’ shall be 
Application of Order held to include a respondent and the word ‘suit’ an appeal- 

to appeals. 

OEDBE XXVIII. 

SUITS BY OE AGAINST MILITAEY «[OE NAVAL] MEN >>[011 AIEMEN]. 


U (1) Where any officer, “[soldier, sailor or airman] actually ^[serving under 
Officers, soldiers, sailors Orow] in “[suoh] capacity is a party to a suit, and 
or airmen who oannoi obtain cannot obtain leave of absence for the parposa 4>f JN^e- 
leava may authorise any per- cuting or defending the suit in person* 00 
son to sue or defend for them, any person to sue or defend in his stead- 

(2) The authority shall be in writing and shall be signed by the officer* 
^soldier, sailor or airman] in the presence of («) his commanding officer, or the next 
subordinate officer, if the party is himself the commanding officer, or (6) where the 
officer, ^[soldier, sailor or airman] is serving in military, "[naval,] l>[or air force] staff 
employment, the head or other superior officer of the office in which he is employed. 
Such commanding or other officer shall countersign the authority, which sliall be 
filed in Court. 

(3) When so filed the countersignature shall be sufficient proof that the autho- 
rity was duly executed, and that the officer, ^[soldier, sailor or airman] by whom it 
was granted could not obtain leave of absence for the purpose of prosecuting or 
defending the suit in person. 

ExplaiLation . — In this Order the expression “commanding officer ” means the 
officer in actual corumand for the time being of any regiment, corps, ''[ship] detach- 
ment or depot to which the officer, ^[soldier, sailor or airman] belongs. 

[1882— s. 863 : 1877—8. 465 i 1889— S. 19] 


[a] InterUd by the Amending Act, 1984 (35 [XXXV] ol 1934), Seotion 8 and Schedule. 

[b] Inserted by the Bepealing and Amending Act, 1927 (10 [X] of 1027), Section 2 and Schedule I. 

[c] The words “soldier or airman" were svbsMuted by Section 2 and Schednlo I i6W, for “or soldier" 

and the word “sailor" was inserted by Act XXXV of 1934, Seotion 2 and Schedule. 

[d] Substituted by A. 0. for “serving the Government " 


[e] Substituted by Act :pxy of 1984, Seotion 2 and Schedule for "a military or air force." The Words 
“or air force had been mferted hy Act 10 of 1927, Seotion 2 and Schedule I. 


[f] The Tfords “soldier or airman’* were 
“or soldier*’ and “or a soldier,” 

xxxy of 1934. 


submuted by the Bepealii^ and Amending Aot, X of 19*7, to 
and the word Isailor’’ was inserted hy the Apondipg Act 
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2. Any person authorised by an officer, '‘[soldier, sailor or airman] to prose- 
Person so authorised oute or defend a suit in his stead may prosecute or defend it in 

may aot pei son illy or person in the same manner as the officer, ^[soldier, sailor or 
appoint pleador. ^ airman] could do if present; or he may appoint a pleader to 
prosecute or defend the suit on behalf of such officer, '‘[soldier, sailor or airman]- 
[1882-S. 466 ; 1877— S. 466 ; 1859-S. 20.] 

[a] Tho woids “rioldier or airman" were substituted by the Bepeahng and Amending Aot, 1927 (10 [X] 
of 1927), Rootion 2 and Sohdule I, “or soldier’’ and ‘or a soldier" and the word “sailor" was 
hnseytek by tho Amending Aot, 1934 (35 [XXXV] of 1984), Section 2 and Sohedulo 

3. Process served upon any person authorised by an officer. “ [soldier, sailor 
Sorvioo on person so or airman] under rule 1 or upon any pleader appointed as 

•luthorisod, or on his ploa- aforesaid by suoh person shall be as effectual as if they 
dor, to be good sorvioo served on the party in person. 

(1882-S. 467 ; ] 1877— S. 467 ; 1859— S. 20. See 0. 8 R. 5.] 

[a] Tho words “soldier or airman" ware substituted by the Repoalmg and Amending Aot, 1927 (10 [X] 
of 1927), Seotloc 2 and Sohedule I, for “or soldier” and “or a soldior" and the word “sailor’ was 
inserted by tho Amending Aot, 1934 (35 [XXXV] of 1934), Suction 2 and Sohedulo 

ORDE E XXIX 

SUITS BY OE AGAINST COEPOEATIONS. 

I - In suits by or against a corporation, any pleading may be signed and 
Subscription .ind verifi- verified on behalf of the corporation by the secretary or by 
cation of nlaadinB, any director or other principal officer of the corporation who 

is able to depose to the facts of the case. 

[1882— S. 485 ; 1877— S. 485; 1859—8. 26. See 0. 6 B, 14.] 


PROVINCIAL AMENDMENT 

Rule 1 A-HADBAS 

1 mart tho following Kule L A : 

“B. 1 A. In fiuita tigainsi a local authority the Court iti fixing tho day for tho dofendant to appear 
•i^nd answer shall allow not less than two months* timo between the dato of summons and the date for 
appearance/* 644 of 1911.] 


OBDBR 29 RULE 1— Synopsis. 

1. Suits by or against corporations. 

2* Suit by or against unregistered company, 
d. Companies authorized to sue and be sued in the 
name of an officer or secretary. 

4. foreign corporation. 

5. **<Hher principal officer of the corporation. *’ 

6. Who is able to depose to the facts of the 
case/* 

1 Subscription and verifloation of pleadings. 

i. Suits by or against corporations. — [1] 7his 
rule says nothing about the manner in which the 
suit is to be framed. (Vol 8) 1921 Pat 485 (485). 

[2] There is nothing in this rule or Order to 
suggest that the cause title of tho plaint should 
also contain tho particulars showing tho na.mes and 
description or place of residence of the person who 
purports to verify or sign the pleadings (Vol 20) 
1933 Sind 102 (102) : 26 Sind L B 431 

13] Por the purposes of this Order a corporation 
is a body authorized by law to aot as one individual 
and constituted either by prescription, by tho 


Letters Patents or by an Aot of the Legislature 
(Vol 4) 3917 Low Bur. 86 (37). 

[See (Vol 30) 1948 Bom 268 (270) (District School 
Board oan be sued as a corporation )] 

[4] A corporation by prescription is corporation 
of such antiquity that the consent of the sovereign 
may be presumed. (’98) 20 All 167 (169) (DB). 

[5] A rogistetod oompany under the Companies 
Aot is a corporation, (’86) 12 Oal 41 (44) (DB). * 
(’85) 1885 Pun Bo 1^. ^3 page 81 (83) (DB). 

[6] A Mutual Insurance Society is nob a corpora- 
tim (Vol 29) 1942 Sind 180 (131) . ILR (1942) Kar 
66 (DB) 

[7] A corporation must sue or be sued in its own 
corporate name. (’96) ,17 All 292 (293) (DB). 
(Overruled in 18 All 198 (PB) on another point ) * 
(Vol 20) 1933 Lah 203 (206) : 14 Lah 330. ^ (Vol 8) 
1916 Oal 818 (819) : 43 Oal 4§1 (445) (DB). ♦ (’13) 
ms Pun L B No 190 P. 665 (656). (Amendnaent 
not allowed as the error was persisted in even after 
objection.) 

[See howeirei* (Vol 10) 1923 Pat 658 (660) (DB) ] 

[8] In the case of registered companies, the suit 
must bo in tho form given in Appendix A, first 
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schedule Form No. 2 and described as “ the A. B. 
Comp my, Limited, having its registered office at»** 
or as ‘‘A. B* a public officer of the 0 D Com- 
pany '' (Vol 8) 1921 Pat 485 (486). * (Vol 10) 1023 
Bom 452 (453) : 47 Bom 785 (DB). 

[9] A description given as “ A. B., agent of C* D. 
Company’* is not in conformity with the rule. 
(Vol 12) 1925 Cal 716 (718) : 52 Cal 783 (DB). 

[10] Relief really sought against the company, 
error merely one of misdesoriptioii. Suit, though 
nominally against the agent, may be treated as in 
substance one against the company. (Vol 13) 
1926 Pat 40 (42) ; 6 Pat 128 (DB). ♦ (Vol 11) 1924 
Oudh 309 (310). 

(See also (Vol 26) 1939 Cal 178 (179) (DB). 
(Where the plaintiff, in a suit against a municipa- 
lity, sues the chairman only inst*' id of the muni- 
cipal commissioners as required by the local 
Municipal Act, it is merely a technical flaw,)] 

[llj The rule does not authorize the persons 
mentioned therein to institute suits on behalf of 
the corporation. (Vol 28) J941 Pesh 76 (77) 
(A Secretary of a municipOility holding a general 
power of attorney can defend actions without a 
special authorisation in this behaljf and can engage 
a counsel for this purpose.) ♦ (Vol 22) 1935 Lah 346 
(346) : 17 Lah 36 (DB). 

[12] This rule is only an enabling provision and 
does not prohibit a suit in the form of 0. 1 R. 8. 
(Vol 29) 1942 Sind 130 (181) ; ILR (1942) Kar 56 
(DB). 

[13] Manager of company authorized by ihQ 
articles of association to file suits with the previous 
sanction of the exeoujive board — A suit instituted 
by him without such sanction is unauthorised-Faot 
that the act of the manager is ratified after the 
period of limitation by a resolution of the board of 
directors is of no avail. (Vol 23) 1936 Lah 321 
(322) (DB). 

2. Suit by or against unregistered company. — 

[1] A suit by or against an unregistered company 
or unincorporated body of persons must be brought 
in the names of, or, again^st, all the membeis of the 
company or body. (Vol 12) 1926 All 337 (338) : 47 
All 342 (DB). ♦ (Vol ^0) 1933 Lah 93 (03) * (Vol 20) 
1933 Lah 466 (457) (DB). ♦ (Vol 14) 1927 All 78? 
(789) (DB) ♦(Vol 22) 1935 All 872 (873). ♦ (’93) 
14 IViad 362 ( 362, 363) (DB). ♦ (’86) 12 Oal 41 (4^) 
(DB). * (Vol 4) 1917 Low Bur 36 (37) ♦ (Vol 16) 
1929 Oal 446 (447) (DB). 

[2] A suit brought in the names of some only of 
the members of a society will be dismissed (*98). 
20 All 167 (170). ♦ (’94) 16 A1V420 (422) (DB). 

[3] Where it appears that the plaintiff did not 
know of what persons the company in question was 
composed, he may sue the company in the name 
under which it was carrying on the business, 
provided he has stated in the plaint that he was 
unable to give a better fiesoription of the defen- 
dant. (’67) 8 Suth W R 45 (46) (DB). 

[But see (’99) 21 All 346 (347) (DB).] 

3^ Companies authorized to sue and be sued in 
the name of an officer or secretary.— [l] The 
Indian Companies Act is one of the Act of the 
Legislature which authorises a company to sue or 
be snap in the name of an officer thereof. (*86) 12 
Oal 41 (44) (DB). 


[2] Under Act VII of 1890 a company such as 

tho Comptoir National de Ooinptc do Pans may be 
sued in the n line of its chiof inanagor. (’10) 12 
Bom L R730 (73o) (DB), # 

[3] Gift to the raombors of an unincorporated 
society by a deed — Society pubsoquontly register- 
ed— Registered society cm enforce the gift with- 
out a foimal deed of transfer from tho unincor- 
porated society. (’97) 1897 Pum Re No. 41, page 
182 (188, 181) (DB). 

9, Foreign corporation.-^l] It is not 
necessary that a oorporatum duly created 
according to the Law of a State should bo 
registered under the Indian Companios Act before 
it can sue or be sued in its corporate n )me in the 
Courts in India. (1903) 30 Oal 108 {lC6) (DB) ♦ 
(’12) 1912 Pun Re No 8. 

5« “Other principal officer of the corpora- 
tion.” — [1] The official liquidator of a registered 
company in liquidation is competent to sue on be- 
half of the oomptny. (’06) 18 All 198 (201, 202, 208) 
(FB). ♦ (Vol 5) 1918 Mad 362 (364) : 41 Mad 624 
(DB). 

[2] Branch of a company oonduoted by a 

mtn Igor holding a power of attorney under the 
seal of the company — Buoh man igor in hie absence 
delegating, in pursuance of such power* aU his 
authority to an accountant— Such substituted 
power omitting words giving power to suo-^Buoh 
substitute is a principal officer of that corporation 
and can sign and vurifv a plaint by . 

(’94) 21 Oal 60 (65) : 20 Ind App m (^). 

[See also (Vol 12) 1925 Lah 888 (889) * (Vol 24) 
1937 Lah 751 (752) ♦ (Vol 24) 1987 Nag 87U (3S0) : 
1LR(193<‘) Nag 682. ♦ (Vol 23) 1936 Bom 4i8 
(420) ; ILR (1937) Bom ^6.] 

[3] The s gning of tho plaint by thti principal 
officer of the corporation is not invalid moroly 
because he happens to be an ammuklitoar ot tho 
corporation. (Vol 1 ) 1914 Cal 782 { 7&2) (DU)* 

[4J Plaint signed and verified by in onioor other 
than fcho^o specified m tho rule, tho Court may, 
in its discretion, allow tho pi lint to bo amimdod 
by filing a propoily signed and vorifiud copy of tho 
plaint. (Vol 14) 1927 Sind 263 (263) (DB) (Rever- 
sed on au'ithar point by (Vol 18) 1031 Bind 178 ; 26 
Sind L R 58.) 

6. “Who is able to depose to the facts of the 
case”.— [1] The prmoip il officer of tho corporation 
need not verify the plaint from actual personal 
knowledge; he may verify upon his infotmaiJon 
and belief. (’05) 9 Oal W N 608 (609, 610) (DB). 

[2] Under Oalcutta Hogh Court rules fitness of the 
person verifying tho pleading on behalf of tho cor- 
poration has to be proved by m affidavit at the 
time of presantmg the pleading. (Vol 14) 1927 
Oal 780 (780, 781). 

[3] Bombay High Court has held that it is not 
necessary in a suit by a corporation that tho 
plaintiffs should state in the body of the plaint 
or by an affidavit that tho person verifying was a 
principal officer of the pla.ntifis able to depose to 
the facts of the case. (Vol 23) 1936 Bom 41b (421) : 
ILR (1937) Bom 86. 

^ [4] An insuffioienoy of verification is no ground 
in appeal, for dismissing the proceedings held in the 
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Service otx Subject to any statutory provision regulating service of process, 

corporation. where the suit is against a corporation, the summons may be served 

(a) on the secretary, or on any director, or other principal officer of the 

corporation, or 

(b) by leaving it or sending it by post addr 0 «!sed to the corporation at the 

registered office, or if there is no registered office then at the place 
where the corporation carries on business. 

[1882 -S. 586 ; 1877-S. 436 ; 1859— S. 63. See 0. 5 ] 

Oi)ject6 and Reasoae. 

“Tho Oornmitteo hive enlarged the language of the Code, so as fco allow of sei vice by post on 
oorporations hivjng a registered office, and by those moans tho rule is brought into line with the 
provisions of the Indun Oomjjanios Act. Oompanios authorised to sue and be sued in the name of an 
officer or of a trusleo must be very few, if, indeed, any, exist, and they do not appear to the Committee 
to call for special treatment ’* — S.O.B. 

3. The Court may, at any stage of the suit, require the personal appearance 
Power to require per- of the secretary or of any director, or other principal offi^®^ 
o'£°'onrporaUon°^°**^°^*^ of tlio Corporation who may be able to answer material ques- 
^ tions relating to the suit. 

[1882 -S. 436 ; 1877--S. 436 ; 18S9-S. 63 ] 

CEDES XXX. 

[“The Committee have adopted with the necessary alterations the English pcooedure in relation to 
suits against firms. This new prooeduro has been in force for some time in the Presidency - towns of 
Calcutta and Bombay and has worked sati'^faotorily. It is hoped thab its goner il application will be 
found useful by tho moroantile community for the rules remove technic il obstacles which under the 
present procedure may seriously impede this olass of litigation, as where a partner has died.' S.O.B.] 

SUITS BY OS AGAINST J?IRMS AND PERSONS CARRYING 
ON BUSINESS IN NAMES OTHER THAN THEIR OWN. 

1. (1) Any two or more p rsons claiming or being liable as partners and 
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first Court, in ths absence of any prejudice caused 
to any person by such doleot. (1900) 5 Oal W N 
91 (98) (DB). 

7. Subsorlption and verification of pleadings. 
—[1] A pUint, cn behilf of the corporation, m-vy, 
under this ruls, be signed and verified either by 
tho secretary, or by a director of ths oorporation, 
or by other principal officer of the oorporation. 
(’86) 12 Oal 41 (44) (DB) * (Vol 20) 1933 Sind 
102 (102) i 26 Smd DB 431 • (’66) 6 Suth W B 
Oxv.Bet 21(26). * (’87) 9 All 188 (l91) (DB). 

[Seehovever (’86) 1886 Pun Be No. S8, p. 121 
(123) (OB). 

[2] A registrar of a Joint Stock Company is not 
a proper person to represent the company (Vol.16) 
1929 Nag 185 (190) (DB). 

[3] An agent holding a power of attorney is 
entitled to sign and verify the plaint on behalf 
of a corporation under the provisions of 0.6 B, 14. 
(Vol 17) 1980 Bom 566 (567) (DB). (21 Oal 60 
(65) held not an authority for the view that 0 6 
B. 14 does not apply to otsas governed by 0.29 
B.I.) * (Vol 26) 1939 Bom 847 (34fl) s ILB (1939) 
Bom 296. * (V^ol 1^ 1926 Lah 838 (339) * (1931) 
82 Pun LB 6o6 (66!;). * (i^ol 18) 1931 Smd 178 
(176) : 26 Sind LB §8 (DB) (Bovoising (Vol 14) 
1927 Sind 263) 

[See also (Vol 23) 1936 Bom 418 (420) s ILB 
(1937) Bom 86] 

[4] It should be shown by a sUtemont in tho 

plaint or m the written statement or by an 
affidavit that the person purporting to verify is a 
principal officer of the oorporation and is able to 
depose to the facts of the ease. (’96) 22 Oal 268 
(269). ‘ 22) 1985 Oal 770 (771). 


[6] Defonoe raising question of competency 
of director t ) sign and verify the plaint. Defen- 
dants aro entitled to oross-examiue him as to 
expose all the facts bearing on that question. 
(Vol 18) 1931 Bxng U (55) (DB). 

ORDER 29 ROLE 2-Note 1. 

[1] The mode of service provided by this rule 
Ow\n be availed of only in oases whore there is no 
mode o2 service provided by any other statute. 
(Vol 15) 1928 Smd 111 (11$, 114) (DB). # ('10) 12 
Bom LB 730 (7$5) (DB). 

[2] Foreign companies — Place where the 
corporation carries on business means the princi- 
pal place of business m British India. (Vol 15) 
1^28 Sind 111 (113) (DB). 

[3] A Bailway Company must be deemed to 
dwell at its principal office. (1837) 1 Hyde. 217 
(217). 

[4J The mode of service prescribed by the rule 
oan^be availed of only after the suit has been 
properly framed and the person on whom thjs 
•iervioe is efieoted must be person entitled to 
receive the notice in respect of the company. 
(Vol 3) 1916 Oal 818 (819) : 43 Cal {^41 (DB). 

[5] Oorporation sued as defendant. — Plaint 
should be accompanied by an application under 
this rule duly sbampadi sti.ting in what manner 
and on whom the plaintiff wishes the summons 
to be served. (Vol 20) 1933 Sind 102 (103) : 26 
Smd LB 43X. 

ORDER 30 RULE l-Synopsis. 

1. Scope of the vale. 

2. Any two or move persons.*' 

3. **Fivm’ meaning o(. 
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Suing of partners in carrying on business in British India may sue or be sued in the 
name of firm. name of the firm (if any) of which such persons were partners 

at^ the time of the accruing of the cause of action, and any party to a 
suit may in such case apply to the Court for a statement of the names and addresses 
of the persons who werei at the time of the accruing of the cause t^f action, partners 
in such firm* to be furnished and verified in such manner as the Court may direct* 


(2) Where persons sue or are sued as partners in the name of their firm 
under sub-rule (1), it shall, in the case oC any pleading or other document required 
by or under this Code to be signed, verified or certified by the plaintiff or the defen- 
dant, suffice if such pleading or other document is signed, verified or certified by any 
one of such persons. 

[R. S. C., 0 48 A, R. 1. See the Indian Partnership Act, 1932, S 69.] 


PROYINCIAL AMENDMENTS 


LAHORE 

Add the follovring Explanation : 

^*BxplcinaHon > — This rule applies to a joint Hindu family trading partnership/* 

N.-W.P.P. [13^.5*1900.1 

Same as that of Lahore. 

SIND 

Same as that of Lahore. 


0. 30 R. 1 (contd), 

4. Minor 

8. ^'Carrying on business in British India.” 

6. ”May sue or be sued in the name of the firm*' 

7. Firm as ^agriculturist.*’ 

8. Suit by firm on promissory note* 

9. At the time of the aooridng of the cause of 

action-*’ 

10- Suit against firm—Reference to arbitration. 

11. Suit in name of firm — Compromise- 

12. Statement of names and addresses. 

13. Subscription and verification- 
14« Death of partner before suit. 

15. Suit against individual partners. 

‘ 1. Soope of the rule-— [1] This order has been 
nevrly introduced into the present Code and 
provides, as it Were, an exception to the provi- 
sions of S; 45, Contract Act, in that it allows two 
or more partners alone to sue, provided the suit 
is brought in the name of the firm. ( Vol 14) 1927 
Lah 115 (116) : 8 Lah 1 (BB). * (Vol 4) 1917 Pat 
246 (946) (DB)- 

[See (Vol 6) 1919 Mad 957 (959) 41 Mad 923 
<r)B). 

[2] When a suit is brought against a firm, it is 
precisely as though it were brought in the name 
of all the partners. (Vol 14) 1927 Lah 116 (116)* 
8 Lah 1 (DB). * (Vol 13) 1926 Sind 75 (76) (DB) 
♦ (Vol 20) 1933 All 623 (524) ; 55 All 719 (DB) * 
(Vol 14) 1927 Bom 256 (256) ♦ (Vol 9) 1922 Oal 
408 (40^) 49 Oal 524. ♦ (Vol 23) 1936 Pat 194 
(196) (DB). 

[See (Vol 29) 1942 All 441 (442): ILR (194^) All 

1. (Notice issued to M not in his name but in 
name of firm of which he was partner— Notice 
must be taken as issued to M.)] 

[3] The effect of using the name of the firm is 
pimply to bring all the partners before the-Oourt 


and the procedure indicated in this rule is adopted 
Only as a oonvoniont method for denoting the 
persons who constitute the firm at the time ^ the 
accrual of tho cause of action. tm 

116 (116): 8 Lah 1 (DB). e* (Vol US) Bind 75 
(76) (DB). 

[See aleo (Vol 25) 1988 All 69 (7l): ILB (1988) 
All 100 (DB). (Tho poliqy underlying 0.30 i« no 
more than to afford facilities in tho joinder of 
parties who may be numerous.] 

[4] A decree against a firm in tho name of tho 
firm has the same effect as a decree against all the 
partners. (Vol 13) 1926 Sind 75 (76) (DB). ^ (Vol 
27) 1940 All 81 (82) ♦ (Vol 32) 1946 Cal 308 (8o\>) 

[See also (Vol 19) 1982 Bom 375 (378) (%tmr 
rule holds good in tho case of an award.)] 

[5] Order merely provides a now procedure and 
does not affect the plain tirs right of bringing a 
suit again t a firm by imploading all or any of iho 
membors as defendants thereto, (Vol 27) 1 40 

“9 (240): 9 Pat 

717 (DB). * (Vol 29) 1042 Pat 204 (908): 20 i-al 

Lah 89 (Sb) ^ ^ ® 

[6] Tho memhars of a firm can suo jointly in 
their individual names. (Vol 97) 1940 Lah 498 
(427) (Order W, Buie 1, is enabling i^rovieion— 
Joint Hindu famfly firm can sue in its name or 
]omtly m name of all mofiabjrs or in namo of 
manager as Karta.) * (Vol 27) 1940 Lah 956 (961, • 
ILB (1941) Lah 30 (D8) (o\der srSula 1. ak 
ooae, IS only an enabling provision.) 

. [7] It is not correct to sue persons os partners 
m the name of tho firm by a partner or manager 
The pwper fatle for dofend int in suoh suit is ; 4 a 
Partners in tho Slid firm. (Vol 12, 
192& Bom 494 (496) (DB) i, (Vol 18, lAl Sin., 
121 (122) 25 Sind L k 104 (DB) V/Vouh 1M4 
Bom 165 (156) (DB). ♦ jvol 29) llw ^ ^ 
(209) (DB). * (Vol 28) ID. 8 Cal SsS (36B) (TO,. 
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[8] Plaint describing plain ti^£ as *• firm X 
through jB, tho proprietor of the said firm — 
Plaint signed by B — B cannot be deemed to be 
suing in firm’s name but in his own name. (Vol 
23) 1936 Pat 140 (141) (DB) (What is contempla- 
ted by 0. 30 R. 1 is that two or more persons 
under a firm name may sue without mentioning 
the names of the individuals ) 

[9] An undivided Hindu family carrying on 
business is not entitled to sue as a firm under this 
Order. (Vol 29) 1942 Cal 613 (615): ILR (1942) 1 
Oal 161. ♦ (Vol 27) 1040 Bom 164 (1G6): I L B 
(1940) Bom 153 (DB). ^ (Vol 21) 1934 Cal 810 
(812): 61 Cal 975. ^ (Vol 26) 1938 Lah 563 (564). 
(Such a firm must sue and be sued in tho name of 
its members.) * (Vol 23) 1936 Nag 292 (292): 
ILR (1937) Nag 423. ♦ (Vol 25) 1038 Pat 270 
(270) (DB). 

[See also (Vol 20) 1933 Bom 304 (305) (DB). 
(Vol 22) 1935 All 280 (2S1) ♦ (Vol 31) 1944 Oal 
138 (140) : I L R (1944) 2 Oal 131 (DB)]. 

[10] Hindu joint family trading concern can bo 
sued in firm or assumed name — ^Suit must how- 
ever, be in respect of matters connected with busi- 
ness, carried in cn assumed name. (Vol 31) 1944 
Cal 138 (141); ILR (1944) 2 Oal 131 (DB) 

[11] The rule applies to a joint Hindu family 
trading in the Punjab by reason of the Expla- 
nation added to the rule by the Lahore High 
Court. (Vol 30) 1948 Oal 172 (176): ILR (1942) 1 
Oal 562. ♦ (Vol 27) 1940 Lah 425 (427). ♦ (Vol 
27) 1940 Lah 256 (260); ILR (1941) Lah 39 (DB) 

[12] The provisions of this Order assume that 
the firm is legally constituted and do not 
have any bearing on the question of the maintain- 
ability of a suit against an illegal association. 
(Vol 21) 1934 Lah 882 (883) ; 16 Lah 674 (DB) 
(Suit against such an illegal association is not 
maintainable as its existence cannot bo reoognizod 
by law.) 

2. “Any two or more persons.*’— (1) Ono 
single person carrying on business in the name of 
a firm cannot sue in the name of the firm. (Vol 
27) 1940 Oudh 443 (446): 16 Luck 367 ♦ (Vol 1) 1914 
All 474 (474). * (Vol 21) 1934 Lah 167 (167) ♦ 
(Vol 17) 1930 Bom 216 (216) ♦ (Vol 19) 1932 Bum 
he (618) (DB). # (Vol 23) 1936 Pat 140 (141) 
(DB). * (’36) 38 Bom LR 529 (jSO) (DB) (He 
can however be sued in a firm name.) * (Vol 22) 
1936 Rang 240 (243) (DB). 

[2] Family firm entering Into partnership with 
atrangers—Two members of family firm retiring 
as insolvents — One member only being minor 
admitted to benefits— Only one efieotive member 
remaining — Suit by such member in firm for 
dissolution of partnership held not maintainable. 
(Vol 32) 1946 P 0 71 (78, 74); ILR (1946) Kar (PC) 
184 (PC). 

[3] One of several partners carrying on busi- 
ness in the name of a firm cannot sue in his own 
name on a cause of action which has arisen in 
favour of the firm. (Vol 29) 1942 Oudh 336 (337) 
(DB). ♦(Vol 12) 1925 Sind 181(182): 17 Sind 
L R 324 (DB). ♦ (1910) 7 Mad L Tim 432 (432) 
(DB). 

[4] Only one of several partners can institute a 
suit in the name of the firm and this rule does not 
bar him from doing so (Vol 23) 1936 Oal 363 (356) 
(DB). 


3. “ Firm,” meaning of.— [1] A “firm” is a 
short, collective name for the individual members 
who constitute the partners. (Vol 11) 1924 Bom 
109 (110). (Vol 20) 1933 All 623 (524) : 55 All 
719 (DB). ♦ (Vol 19) 1932 Oal 768 (769); 

[2] A firm oannofc, as such, enter into a contract 

and bo a member of a partnership (Vol 11) 1924 
Cal 74 (77) : 60 Oal 649. ♦ (Vol in) 1932 Oal 768 
(769) (DB). * (Vol 26) 1938 All 69 (70, 71) :-I L R 

(193S) All 100 (DB). ♦ (Vol 23) 1936 Lah 78 (79) 
(DB). 

[3] Although a firm as such cannot enter into a 
contract of partnership, the individual partners 
therein can do so. (Vol 26) 1938 All 69 (73) ; 
ILR (1933) All 100 (DB). 

[4] Evon if a firm is dissolved, it continues to 
exist for all purposes necessary for its winding up, 
including the recovery of moneys due by it, by 
S)Uit or otherwise (Vol 24) 1937 Nag 314 (316) , 
ILB (1937) Nag 23. 

4. Minor.— [1] Person under age of majority 
cannot become partner by contract. (Vol 9) 1922 
PC 237 (239) : 49 Oal 560 : 49 Ind App 108 (PC). 

[2] All owners of business minors : there is no 
partnership. Suit against them in name of firm 
cannot be brought. (Vol 23) 1936 Mad 707 (708, 
709) : ILR (1987) Mad 28 (DB). 

[3] Share of minor of which S. 80, Partnership 
Act speaks, is no more than a right to participate 
in the property of the firm after its obligations are 
satisfied. (Vol 9) 1922 PC 237 (239, 240) : 49 Oal 
660 : 49 Ind App 108 (PC). 

[4] Suit under O#30 against firm— Minor admitted 
to some kind of benefit— Minor cannot be regarded 
as party to suit. (Vol 23) 1936 Mad 707 (708, 709) : 
ILR (1937) Mad 28 (DB). 

[5] Suit against firm— Dispute referred to arbi- 
tration — Minor memb jr of firm — Stiit is not within 
purview of 0. 32-No sanction of Court is necessary 
lor reference to arbitration^ (Vol 10) 1923 Lah 
103 (104) ♦ (Vol 10) 1923 Lah 212 (213). (Suit by 
one firm against another — Reference to arbitration 
by representatives.) 

5. “Carrying on basinessin British India. 

[1] An action can only be brought by or against 
a firm in the firm name in which the persons 
claiming or being liable as partners are carrying 
on business in British India. (Vol 16) 1928 Bom 
191 (192, 193). * (Vol 21) 1934 Bom 467 (469). 

[2] A fcroign firm may carry on business in 
British India in which case this Order will apply 
to suits by or against it, evun though the partners 
themselves are residing outside British India 
(Vol 19) 1932 ISag 114 (116) : 28 Nag LR 118. 

[8] The partners of a foreign firm who do not 
carry on any business in British India cannot 
sue or be sued in the firm name (Vol 15) 1928 
Bom 191 (193). ♦ (Vol 32) 1945 PC 71 (73, 74) : 
ILR (1946) Ear (PC) 134 (PC). ♦(Vol 14)1927 
Bom 428 (430), 

[4] Suit against foreign firm is validly institu- 
ted although partners of firm are not on record — 
Names of partners subsequently added — S. 22, 
Limitation Act does not apply. (Vol 22) 1935 
Sind 226 (227) (DB). 

[See also (Yol 26) 1938 Lah 718 (718) (DB)]. 

[5] The words ^^carrying on business” must be 
understood in their ordinary sen^e x^ot i^s 
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Suing o£ partnaib in oarryins on business in British india may sue or be sued in the 
name of firm. name of the firm (if any) of which such persons were partners 

at the time of the accruing of the cause of action, and any party to a 
suit may in such case apply to the Court for a statement of the names and addresses 
of the persons who were, at the time of the accruing of the cause t'f action, partners 
in such firm, to be furnished and verified in such manner as the Court may direct- 

(2) Where persons sue or are sued as partners in the name of their firm 
under sub-rule (1), it shall, in the case oC any pleading or other document required 
by or under this Code to be signed, verified or certified by the plaintiff or the defen- 
dant, suffice if such pleading or other document is signed, verified or certified by any 
one of such persons- 

IB. S. C., 0. 48&, B 1. See the Indian Partnership Act, 1932, S 69 ] 

PBOVINCIAL AMEKDMENXS 


LAHOBE 

Add the following Explanation ; 

“Sasplanation.—Hhis rule applies to a joint Hindu family trading partnership.” 

N.-W.P.P. [12-6 .1909.] 

Same as that of Lahore. 

SIND 

Same as that of Lahore. 


0. 30 R. 1 (contd), 

4. Minor 

5. “Oarrying on business in British India.’* 

6. *’May sue or be sued in the name of the firm*’ 

7. Firm as ’’agriculturist.** 

8. Suit by firm on promissory note. 

9. At the time of the accruing of the cause of 

action.” 

10. Suit against firm— Reference to arbitration. 

11. Suit in name of firm— Compromise. 

12. Statement of names and addresses. 

13. Subscription and verification. 

14. Death of partner before suit. 

15. Suit against individual partners 

1. Scope of the rule. — [1] This order has beou 
newly introduced into the present Code and 
provides, as it were, an exception to the provi- 
sions of S; 45, Contract Act, in that it allow.^ two 
or more paitners alone to sue, provided the suit 
is brought in the name of the firm. (Vol 14) 1927 
Lah 116 (116) ; 8 Lah 1 (DB). ♦ (Yol 4) 1917 Pat 
246 (246) (DB). 

[See (Vol 6) 1919 Mad 957 (959) . 41 Mad 928 
<DB). 

[2] When a suit is brought against a firm, it is 
precisely as though it were brought in the name 
of all the partners. (Vol 14) 1927 Lah 115 (116); 
8 Lah 1 (DB). * (Vol 13) 1926 Sind 75 (76) (DB) 
♦ (Vol 20) 1933 All 523 (524) : 65 All 719 (DB) ★ 
(Vol 14) 1927 Bom 266 (256) ♦ (Vol 9) 1922 Oal 
408 (40') 49 'Cal 624. * (Vol 23) 1936 Pat 194 
(196) (DB). 

[See (Vol 29) 1942 All 441 (442): ILB (1949) All 

1. (Notice issued to M not in his name but in 
name of firm of which he was partner — ^Notice 
must be taken as issued to if.)] 

[8] The efieot of using the name of the firm is 
eimply to bring all the partners before the .Court 


and the procedure indicated in this rule is adopted 
only as a convenient metht>d for denoting the 
persons who constitute the firm at the time of the 
accrual of the cause of action* (Vol 14) 1027 Lah 
116 (116): 8 Lah 1 (DB). * (Vol 18) 1026 Sind 76 
(76) (DB). 

[See also (Vol 25) 1988 All 69 (71); ILR (1988) 
All 100 (DB). (The polic^jr underlying 0.80 is no 
moro than to afiord facilities in the joinder of 
parties who may be numerous.] 

[4] A decree against a firm in the name of the 
firm has the same efieot as a deoreo agiinst all the 
partners. (Vol 13) 192G Pind 75 (76) (DB). ♦ (Vol 
27) 1040 All 81 (82) ♦ (Vol 32) 1945 Gal 808 (80o) 

[See also (Vol 19) 3982 Bom 876 im) (%nnv 
rule holds good in tho case of an award.)) 

[5] Order luorely provides a now procedure and 
does not afoot thopUiniif’s right of bringing a 
suit again t a firm by imploading all or any of the 
mombors as defendants thereto. (Vol 27) X 40 
Sind 19 (22) ★ (Vol 17) 1030 Pat 239 (240): 0 Fat 
717 (DB). (Vol 29) 1042 Pat 204 (20H) i 20 Pat 
811. » (Vol 27) 1940 Lah 266 (261): TLB (1941) 
Lah89(bB) 

[6] Tho members of a firm can sue jointly m 
their individual names. (Vol 27) 1940 Lah 425 
(427) (Order 80, Buie 1, is enabling provision— 
Joint Hindu family firm can sue in its name or 
jointly in name of all mnfubjrs or in name of 
manager as Karta.) sc (Vol 27) 1940 Lah 266 (261) : 
ILB (1941) Lah 39 (DB) (Order 80, Buie 1, ap. 
Code, is only an enAbling provision.) 


[7] It is not correct to 
in the name of tho firm by 
The proper title for dofend 
firm, JB, Cf A partners in 
1925 Bom 404 (496) (DB) 
121 (122) 26 Sind LB 104 
Bom 165 (166) (DB). ♦ 
(209) (DB), 4c (Vol 28) 19 


sue persons as partners 
a partner or manager 
^nt in suoh suit in: A » 
the Slid firm. (Vol 12) 
* (Vol 18) 1981 Sind 
(DB). ♦ (Vol 11) 1924 
(Vol 22) 1985 Bang 209 
.6 Cal 858 (355) (DB), 
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[8J PI lint describing plainti£E as “firm X 
through JB, tho proprietor oi the said firm ” — 
Plaint Signed by B — B cannot be deemed to be 
suing in firm’s name but in his own name. (Vol 
23) 1936 Pat IdO (141) (BB) (What is contempla- 
ted by 0. 30 R. 1 is that two or more persons 
under a firm liame may sue without mentioning 
the names of the individuals ) 

[9] An undivided Hindu family carrying on 
business is not entitled to sue as a firm under this 
Order. (Vol 29) 1942 Cal 613 (616): ILB (1942) 1 
Oal 161. ♦ (Vol 27) 1040 Bom 164 (106): ILB 
(1940) Bom 153 (DB). ♦(Vol 21) 1934 Cal 810 
(812): 61 Cal 976. ♦ (Vol 25) 1938 Lah 563 (664), 
(Such a firm must sue and be sued in tho name of 
its members.) ♦ (Vol 23) 1936 Nag 292 (292): 

I L R (1937) Nag 423. ♦ (Vol 26) 1938 Pat 270 
(270) (DB). 

[See also (Vol 20) 1933 Bom 304 (305) (DB). 

♦ (Vol 22) 1935 All 280 (281).* (Vol 31) 1944 Cal 
188 (140) ; I L R (1944) 2 Cal 131 (DB)J. 

[10] Hindu joint family trading ooiloorn can bo 
sued in firm or assumed name— Suit must how- 
evert be in respect of matters connected with busi- 
ness, carried in cn assumed name* (Vol 31) 1944 
Oal 188 (141): ILR (1944) 2 Cal 131 (DB) 

[11] The rule applies to a joint Hindu family 
trading in the Punjab by reason of the Expla- 
nation added to the rule by the Lahore High 
Court. (Vol 30) 1948 Ual 172 (176): ILR (1942) 1 
Oal 562. ^ (Vol 27) 1940 Lah 425 (427). ♦ (Vol 
27) 1940 Lah 266 (260): ILB (1941) Lah 39 (DB) 

[12] The provisions of this Order assume that 
the firm is legally constituted and do not 
have any bearing on the question of the maintain- 
ability of a suit against an illegal association. 
(Vol 21) 1934 Lah 882 (883) ; 16 Lah 674 (DB) 
(Suit against such an illegal association is not 
maintainable as its axistonoe cannot bo recognized 
by law,) 

2. ** Any two or more persons.’’— (1) One 
single person carrying on business in the name of 
a firm oannot sue in the name of the firm. (Vol 
27) 1940 Oudh 443 (446): 16 Luck 367 ♦ (Vol 1) 1914 
All 474 (474). ♦ (Vol 21) 1934 Lah 167 (167) ♦ 
(Vol 17) 1930 Bom 216 (216) ♦ (Vol 19) 1932 Bum 
616 (518) (DB). * (Vol 23) 1936 Pat 140 (141) 
(DB). ♦ (’36) 38 Bom LR529 (;30) (DB) (He 
can however be sued in a firm name.) ♦ (Vol 22) 
1935 Rang 240 (243) (DB). 

[2] Family firm entering into partnership with 
strangers— Two members of t«imily firm retiring 
as insolvents — One momber only being minor 
admitted to benefits— Only one elective momber 
remaining — Suit by such member in firm for 
dissolution of partnership held not maintainable. 
(Vol 32) 1946 P 0 71 (73, 74); ILB (1946) Kar (PC) 
134 (PC). 

[3] One of several partners carrying on busi- 
ness in the name of a firm oannot sue in his own 
name on a cause of action which has arisen in 
favour of the firm. (Vol 29) 1942 Oudh 336 (337) 
(DB). ♦(Vol 12) 1925 Sind 181(182): 17 Sind 
L B 324 (DB). ♦ (1910) 7 Mad L Tim 432 (432) 
(DB). 

[4] Only one of several partners can institute a 
suit in the name of the firm and this rule does not 
bar him from doing so, (Vol 23) 1986 Oal 853 (366) 
(DB). 


3. Firm,'* meaning of.— [1] A “firm" is a 
short, collective name for the individual members 
who constitute the partners. (Vol 11) 1924 Bom 
109 (110). ♦ (Vol 20) 1933 All 623 (624) : 65 All 
719 (DB). ♦ (Vol 19) 1932 Gal 768 (769); 

[2] A firm oannot, as such, enter into a contract 
and bo a member of a partnership (Vol 11) 1924 
Cal 74 (77) : 60 Oal 549. ♦ (Vol in) 1932 Oal 768 
(769) (DB). * (Vol 26) 1938 All 60 (?0, 71) :**! L R 
(igS'^) All 100 (DB). ♦ (Vol 23) 1936 Lah 78 (79) 
(DB). 

[3] Although a firm as such cannot enter into a 
contract of partnership, tho individual partners 
therein can do so. (Vol 25) 1938 All 69 (73) ; 
ILR (1933) All 100 (DB). 

[4] Evon if a firm is dissolved, it continues to 
exist for all purposes necessary for its winding up, 
including the recovery of moneys due by li, by 
.suitor otherwise (Vol 24) 1937 Nig 314 (316) . 
ILR (1937) Nag 28. 

4. Minor.— [1] Person under ago of majority 
oannot beoome partner by contract. (Vol 9) 1922 
PC 237 (239) ; 49 Oal 560 : 49 Ind App 108 (PC). 

[2] All owners of business minors : there is no 
partnership. Suit against them in name of firm 
oannot be brought. (Vol 28) 1936 Mad 707 (708, 
709) : ILR (1987) Mad 28 (DB). 

[3] Share of minor of which S, SO, Partnership 
Act speaks, is no more than a right to participate 
in the property of the firm after its obligations are 
satisfied. (Vol 9) 1922 PC 237 (239, 240) : 49 Oal 
660 ; 49 Fnd App 108 (PC). 

[4] Suit under O»30 against firm — Minor admitted 
to some kind of benefit — Minor cannot be regarded 
as party to suit. (Vol 23) 1936 Mad 707 (708, 709) : 
ILR (1937) Mad 28 (DB) 

[6] Suit against firm — Dispute referred to arbi- 
tration— Minor membjr of firm— Suit is not within 
purview of 0. 32-No sanction of Court is necessary 
for reference to arbitration* (Vol 10) 1923 Lah 
103 (104) ♦ (Vol 10) 1923 Lah 212 (218). (Suit by 
one firm against another — Reference to arbitration 
by representatives.) 

5. “Carrying on business in British India.’*— 

[1] An action can only be brought by or against 
a firm in the firm name in which the persons 
claiming or being liable as partners are carrying 
on business in British India. (Vol 16) 1928 Bom 
191 (192, 193). . (Vol 21) 1934 Bom 467 (460). 

[2] A feroign firm may carry on business in 
British India in which case this Order will apply 
to suits by or against it, evun though the partners 
themselves are residing outside British India. 
(Vol 19) 1932 Kag 114 (116) : 28 Nag LR 118. 

[3] The partners of a foreign firm who do not 
carry on any business in British India oannot 
sue or be sued in the firm name (Vol 16) 1923 
Bom 191 (198), ♦ (Vol 32) 1946 PC 71 (73, 74) : 
ILB (1946) Ear (PC) 134 (PC). ♦(Vol 14)1927 
Bom 428 (430), 

[4] Suit against foreign firm is validly institu- 
ted although partners of firm are not on record — 
Names of partners subsequently added— S. 22, 
Limitation Act does not apply. (Vol 22) 1936 
Sind 226 (227) (DB). 

[See also (Yol 26) 1938 Lah 718 (718) (DB)], 

[6] The words “carrying on business" must be 
understpod in th$ir ordinary senfie and ifs 
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having any special signifLoanoe. (1892) 1 Q B 
108 (117), Grant ’V. Anderson and Co* 

[6] II a firm has an office of its own within 
jurisdiction at which a partner or a manager is in 
control carrying on the business, that is sufficient 
to bring it within the rule. (1894.) IQB 784: (788) 
Worcester, etc. Co. v. Fairhank. 

17]' Firm only having office within jurisdiction 
at which business is done bv agent — Agent 
merely having authority to take orders and 
transmit them to firm. This is not carrying on 
business. (1892) IQB 108 (117) Grant v. Ander- 
son and Co. 

[See (1886) 33 Oh D 604. (C07, 608) VailUe v. 
Ooodioin and Co. 

[8] If the agent has the power bo conclude 
contracts on his own initiative on behalf of the 
firm, the Utter will bo taken to he carrying on 
business through the agent within the jurisdic- 
tion. (1899) 1899 AC 413 ( 33), La Bourgogne * 
(1902) 1 KB 342 (347), Dunlop etc. Go* v. Actien 
Oesjllscka/ti etc 

6. **May sue or bo sued in the name of the 

— [IJ Two or more partners suing in firm’s 
name — Other partners need not be nimed in plaint 
as plaintiffs or sign it. (Vol 10) 1923 Kag 

137 (137) * (Vol 22) 1035 Sind 2‘2o (228) (DB) ♦ 
(Vol 22) 1035Pesh44(47)(DB). * (Vol 2o) 1938 
Lah 823 (824), 

[See also (Vol 20) 1983 Sind 102 (102) : 26 Sind 
L B 431. (Pleadings need not give particulars of 
the person who signs it )] 

[2] A suit brought in the name of the firm 
cannot, therefore, be dismissed on the ground of 
non-joindor of other partnjrs ; all that the defen- 
dant is entitled to is the disclosure of the n^mes of 
those partners onder B. 2. (Vol 3) 1916 Mad 649 
(649). 

[3] Addition or ooinecUon of partner's name is 
not addition or substitution of new party within 
S 22 Limitation Act. (Vol ?) 1916 Mad 649 (6^<0 
♦ (Vol 15) 1928 Nag 319 (321) ♦ (Vol 22) 1935 Sind 
226 (226, 227) (LB). 

[4] New firm by retirement and new entry of 
a partner — Suit for contracts of old firm cannot 
be filed by new firm-Oldfirm cannot be substituted 
after limitation, (Vol 9) 1922 Sind 13 (14) : 16 Sind 
L B 162. 

[61 Where a firm continue' toba known by its 
old nime even af or the original partners are dead 
though occasionally the nam » of the actual head 
of the firm i« also added to the old name, the 
omission of the litter’s name in a suit by the firm 
does not amount; to any misdescription. (Vol 6) 
1918 Lah 319 (119) (DB).' 

[6] In a suit for libel made ag<,mst a firm all 
the partners should join as pluinciffs.' (*0C) 36 Cal 
907 (01^). 

[71 Firm dissolved— It cannot sue at all— Late 
partners can sue in individual capacity. (Vol 82) 
1946 Oudh 284 (286) 

^ ‘7„. Firm as “ agriculturist. [1] A Firm can 
‘be an “agrioiilturisb" within jbhe meming of S. 2 
Dekkhan Agriculturists' Belief Ac' 6 (XVIX of 1879 
onl^^wheb; by 'itself, or by its servants, or by its 
'vt^miarta it e«HrTis its livelihood Wholly or principally 
«»lgy rafri^urp on within me lutoits of a 


district to which the Act extends The mere fiot 
that an individual partner or even all the partners 
of the firm earn their livelihood from an agricul- 
tural inceme does not make the firm an ‘ agricul- 
turist ” A plaintiff suing a firm which, by itself, 
does not earn its livelihood by agriculture must be 
sued onlv at the place where it; carries on bu^ines8 
and not where the individual pirtnors reside, 
(Vol 16) 1929 Bom 378 (.379) : 68 Bom 787. ^ 
(Vol IS) 1931 Sind 121 (122) : 25 Sind L B 104 
(DB). 

8 Suit by firm on promissory note.— [1] 
Promissory note executed to partner for dobt due 
to firm— Either such partner personally or firm 
may sue cn note-In 1 itter o ise it is advisable to get 
instrument endorsed in firm’s nimo. (Vol 10) 1929 
Bom 177 (177) : 53 Bom 110 (DB) t (Vol 16) 1028 
Cal 148 (160, 151) : 66 Cal 651 (DB). 

[2] Whore A sues individually to recover a debt 
due to the firm consisting of partners A and B, 
the correct procedure, if B will not join A as co- 
plaintiff, is to make him a defendant. (Vol 12) 
1926 Lah 604 (506) 

[3] A suit on a promissory note executed in 
favour of a jo nt family firm cannot be brought 
in the name of th firm but must be brought only 
in the names ot ohe members. (Vol 27) 1940 Bom 
164 (1G7) : ILB (1940) Bom 168 (DB). 

9« *’At the time of the accruing of the cause of 
action.” — [1] A suit may bo brought under this 
rule in the nime of a firm which h is been dissolved 
before the dite of the suit, pr(;vid<*d the cause of 
action has arisen before the date of the dissolution. 
(Vol 271 19^0 Bom 330 (385) : ILB (1040) Bom 662. 
♦ (Vol 8) 1921 Cal 72*2 (725) (DB). ♦ (Vol 9) 1922 
Cal 390 (890) : 49 Cal 394. * (’29) 1929 All L Jour 
73 (76) 

10 Suit against firm-Reference to arbitraiion.- 
[1] Where a reference is mido to arbitration in a 
suit in whif'h a firm is a p rt *, ail the mom born of 
the firm w lo are st ught to b i bound mimt jin in 
mikng tin roforenoe ; sub-rulo (*2) of this rule 
d-'es not empower one partner ulnno to refer 
the case to arbitration lo ns to b'uJ tho other 
partners who have not agreed or joined in, tho 
application for referonco. (Vol 1.'^) 102'» All 288 
(210) : 48 All 289 (DB). ♦ (Vol lO) lOU rM 

(5ir) (DB) 

[21 A proceeding before an arbitrator under the 
Arbitration Act is not a suit and, tlusroforo, the 
provision - of 0. 80 do not apply therota (Vol 16) 
1929 Lah 223 (220, 230) 

[3] In agreement to refer to arbitration and in 
reference V de'^oribod as solo proprietor of firm— 
Award m ide in firm name and decree pasHcd in 
terms of award— Held award Was in ro ility and in 
substance in favour of V who was, therefore, enti- 
tled to execute decree. (Vol 33) 1946 Bind 126 
(127) : ILB (1946) Ear 86. 

11. Suit in name of firm— Compromise.— [1] 
Although a suit is instituted in the name of a firm, 
all the partners are^ in reality plaintiffs and it 
cannot be compromised by one of the partners 
alone. (Vol 20) 1933 Lah 018 (^V30). 

12 Statement of names and addreases.— [1} 
Where a statement under B 1, nr a dncl iralion 
under B. 2 is made, tho Court OHnnot direot a 
cross-examination on sucli statement or decl.ita- 
tion ; nor can it direct the trial of an issue m to 
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2. (1) Where a suit is instituted by partners in the name of their firm, the 

Disclosure of p.xrt- plaintiffs or their pleader shall, on demand in writing by or on 
nerb* mimes. behalf of any defendant, forthwith declare in writing the names 

and places of residence of all the persons constituting the firm on whose behalf the 
suit is instituted. 

(2) Where the plaintiffs or their pleader fail to comply with any demand 
made under sub-rule (1), all proceedings in the suit may, upon an application for 
that purpose, be stayed upon such terms as the Court may direct. 

(3) Where tlie names of the partners are declared in the manner referred to 
in sub-rule (1), the suit shall proceed in the same manner, and the same consequences 
in all respects shall follow, as if they had been named as plaintiffs in the plaint : 

Provided that all the proceedings shall nevertheless continue in the name of 
the firm. 

[R. S. C., 0 . 48 A, R. 2 ] 

Scrtioa. 3, Where persons are sued as partners in the name of their firm; 

the summons shall be served either — 

{d) upon any one or more of the partners, or 

(ft) at the principal place at which the partnership business is carried on 
within British India upon any person having, at the time of service, the 
control or management of the partnership business there» 
as the Court may direct ; and such service shall be deemed good service upon the 
firm so sued, whether all or any of the partners are within or without British India : 


O. 30 R. i (coivtd)* 

who were the partiners of firm at the time of the 
accruing of the cause of action. But the state- 
moixt or docliration, as the case may be, will bo 
treated as embodied, in the plaint and will ho a 
necessary part uf tho cause of action, (1906) 1KB 
46 (60, 61) Abrahams Oo. v. Dunlop Pneumatic 
Co. 

13. Subscription and Yerification.-[l] Ifc is quite 
aufficient, under tho provisions of sub-^rule (2), that 
the pleading on behalf of the firm is signed and 
verified by one of tho partners composing the firm. 
(Vol 1) 1914 All 474 (474) ♦ (Vol 10) 1923 Nag 137 
(137) ♦ (’ll) 9 Ind Uas 460 (450) (Low Bur.) (DB) 
* (’74) 12 Bong L R 36 (36) ♦ (’70) 6 Bong L B 89 
(90) * (Vol 19) 1082 Nag 137 (138) : 28 Nag L R 
lie * (Vol 22) 1936 Rang 209 (210) (DB). 

14. Death of partner before suit. — [Ij A suit 
may be brought against a firm in tho name of the 
firm, even though one of tho partners is dead before 
the institution of suit, (’29) 1929 AllL Jour 73 (76). 

(21 Suit against firm in its name — One partner 
dead before institution of suit— Judgment is enfor- 
ceable against partnership property — But private 
state of deceased partner is not liable unless his 
legal represent itiv os are actually made parties. 
(Vol 11) 1924 Bom 100 (111). 

15. Suit against individual partners. —[1] This 
rule does not afioct, In any way, the operation of 
S. 43 of the Contract Act. In a suit upon a con- 
tract made by a partner on behalf of the partner- 
ship, the promisee can compel all or any one of the 
partners to perform the whole of the promise. 
(Vol 14) 1927 Lah. 819 (821) : 9 Lah 217 (DB). 

[2] Suit against firm— Personal decree against 
partner cannot bo passed unless sued in personal 
capacity along with firm — In such case plan tifi can 
withdraw his suit against firm and proceed against 
.partner. (Vol 29) 1942 Sind 93 (96) : ILB (1942) 
Kar 210 (DB), 


ORDER 30 RULE 2— Rote 1 

[1] Rule 2 applies only to suits instituted by and 
against parinors in tho name of the firm. (Vol 14) 
1927 Bom 447 (448) ; 51 Bom 794 (DB). 

[2] Sub-rule (2) does not control tho provisions 
oi 0.21 R. 60. (Vol 14) 1927 Bom 447 (448) : 61 
Bom 794 (DB). 

[3] It is not necessary to join the legal represen- 
talivos of a dooeasod partner as parties to tho suit. 
(Vol 16) 1929 Oal 11 (14) (DB) ♦ (Vol 8) 1921 Oal 
722 (725) (DB). 

[4] An incomplofee disclosure or a wrong decla- 
ration of the names of the partners is not a fatal 
defeot to the suit. (Vol 17) 1930 Bom 160 (160) : 
64 Bom 286 (DB) * (Vol 21) 1934 Oal 253 (255) : 60 
Oal 12X7 ♦ (Vol 1) 1914 Oal 63 (54) : 41 Cal 681. 

[5] Person suing as managing partner of firm — 
Names of partners asked for — Initials and addresses 
and respective shares given — Defendant not object- 
ing — Court should stay proceedings until full 
names are given. (Vol 24) 1937 Rang 137 (138) 

[6] Fresh declaration making full disclosure as 
to names of partners asked for should he made 
within limitation. (Vol 21) 1934 Oal 263 (255) : 
60 Oal 1217. 

[7] ‘ Suit for dissolution of partnership between 
individual and a different partnership — Names of 
partners constituting latter partnership need not 
be disclosed. (Vol 16) 1929 Sind 7 (9) (DB). 

[See also (Vol 23) 1938 Lah 78 (79) (DB)]. 

ORDER 30 RULE 3— Synopsis 

U Scope. 

a. Dissolutiion of partnership before snltj 

3, Service by registered post 

m A. Tk 
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Provided that, in the case of a partnership which has been dissolved to tho. 
knowledge of the plaintijEf before the institution of the suit, the summons shall be 
served upon every person within British India whom it is sought to make liable. 

[R, S. C., 0. mk R. 3] 


0. 30 R. 3. (conidj 

4. ‘ * Person having partnership business.* * 

5. Successive services. 

6* “ Piincipal place at which the partnership 
business is carried on.” 

7. ” As the Court may direct.’* 

8. Mortgage suit. 

1. Scope. — [1] Rule has no application to 
suits against partners not brought in the name of 
their firm. (Vol 12) 1925 Cal 1136 (1137) (DB) 
^ (Vol 26) 1939 Pesh 9 (11). 

[2] The directions of the Court should be 
obtained as to the mode of service. (Vol 30) 1943 
Sind 188 (190) : ILR (1943) Kar 255. 

[3] A service ofieoted under clauses (a) or (b) 
being a good service against the firm, a decree can 
be passed against it (Vol 29) 1942 Sind 93 (94, 96) : 
ILR (1942) Har 210 (DB) * (Vol 2) 1915 Oal 
238 (240) (DB) ♦ (Vol 19) 1932 Sind 199 (200) : 26 
Sind L R 228. 

[4] Service, otherwise regular, will not be in- 
efieotive in the following oases even if : — 

(а) All the partners are not individually served, 

(Vol 12) 1926 Bom 331 (332) * (Vol 13) 1926 

Sind 76 (76) (’71) 7 Beng L R App 68 (68). 

(б) All or any of the partners reside outside 
British India. (Vol 2) 1916 Cal 238 (240) (DB) 
♦ (Vol 11) 1924 Bom 366 (367) (DB). 

[5] Summons not served in prescribed modes. 
Service being irregular no decree can be passed 
against the firm, (Vol 30) 1943 Sind 188 (190) ; 
ILR (1943) Kar 256. 

[6] Firm properly served under the rule — 
Member not actually served, cannot be called to 
have been “ individually served as a partner ” 
under O. 21, R. 60, (Vol 14) 1927 Bom 581 (692) : 
61 Bom 986 (DB). 

[7] Suit against corporation*— Plaint should be 
accompanied by an application stating where, in 
what manner and on whom plaintiff wishes the 
summons to be served." (Vol 20) 1933 Sind 102 
(103) : 26 Sind L R 431. 

[8] Award against firm— Filing-Notice to indivi- 
dual partners not necessary — Rule has no appli- 
cation. (’36) 62 Gal 833 (886). 

2. Dissolution of partnership before suit.— (1) 
Plaintiff aware of dissolution of partnership before 
instituting suit — Service effected under clause (a) 
or (b) — Decree, whan passed, cannot be executed 
even with the leave of the Court, personally 
against a partner not individually served, (Vol 11) 
1924 Bom 366 (367, 368) (DB) ♦ (Vol 12) 1926 
Bom 331 (332) * (Vol 23) 1936 Sind 34 (39), 

[See also (Vol 23) 1936 Sind 206 (207) : 30 Sind 
L R 296 (DB)]. 

[2] -plftintifi aware of the death of a partner at 
. time of , suit — Held he must, if he wished to make 
the private estate of the deceased partner liable, 
-iniplead the legal representatives as -parties and 
r, obtain a decree against them. (Vol 11) 1924 Bom 
1927 Bom 681- (584, 593); 
r 61 Bom . * (Vfll 16) 1929 Mad 733 (737); 

■*. fi2 Mad'Sias (PBI* ■-.I-.':. , 


[3] 0. 21 B. 50 (2) applies only to oxooutioa 
against a parson as being a partner of tho firm and 
the legal representatives are, in no sonso, partnort^ 
of the firm. Fact that plaintiff had no knowledge 
of the death of the partner bafo e bno suit does not 
afiocu the question of^ Mio liibility oi tho logal 
representatives in respect »*riv ostauo of 
dooeasod partner. Soopo of O, i i) (2) cannot 
bo enlarged bv reforonoo to the ^iroviso to this 
rule. (Vol 16) 1929 M.id 73-i (737) i 62 Mad 886 
(FB). 

(See also (Vol 18) 1931 All 66 (69); 52 All 904]. 

[But see (Vol 10) 1923 Bom GO (07) (DB). (Legal 
repcosentatives can bo proceeded against under U. 
21 R. 50 (2) in ve^poot of private osbabo of decua.sod 
parbner.) * (Vol 14) 1927 Sind 130 (131) ; 23 Sind 
L R 137 (FB). (Vol 12) 1925 Sind 293, sob aside. 
^ (Vol 23) 1936 Sind 211 (212>: SO Sind LR 0. 
(UB)] 

[4] Suit against firm— Firm dissolved before 
date of suit— that for tho purpose of liiiiita,- 
tion, the date of institution is tho date of tho suit 
and not the date of tho service of sumiuouH 
individually upon a partner, subsequently. (Vol 
15) 1928 Sind 57 (60)*. 23 Sind L ii 54. 

(6) Partnership dissolved before institution of 
suit — Service of ‘ summons individually on all 
partners, though required by law, does not put 
bar to a deoroo being passed both against firm und 
individual partners, (Vol 28) 1036 Sind 20G (2U8); 
30 Sind L R 296 (DB). 

S. Service by registered post.— (1) Where 
service by registered post has birtn ordered, the 
registered letter should bo addressed to a partner 
or to the manager of tho business and not to the 
firm name at the place whore ilu hu.sInuHS is 
carried on. (Vol 9) 1922 Cal 390 (hiO, djl): 49 
Oa] 394. 


4 “Person having partnership business**.— 

[1] The person “ having at tho Gimo of Hervioe, 
the control and management of tho partnorslup 
business ’’ must be a servant of tho firm ; a 
receiver or a manager appointed by the Court is 
not such a person. (1897) 1 Q B 14 (15, 16), la 
re Flowers & Co* 


[See also (Vol 29) 1942 All 441 (442) : I riR(1943) 
All 1.] 


5. Successive services.— [1] Service efiootod 
on the person in control of the i)n^^inoss and five 
days later, upon a partner— Judgment in default 
of appearance — Signed on tho first sorvioc before 
the eight days had elapsod from service on the 
partner. Judgement was set aside. (tSuO) 25 
Q B D 543 (544) Alden v Deeklcy- 


6. Principal place at which the partnership 
basiness is carried on ”, — [i] In a suit against a 
firm, service on an agent at tho principal place of 
business of the firm within jurisdiction is good 
service on the firm, whether any members of the 
firm are within jurisdiction or not, (Vol 1> 1914 
Mad 666 (662) : 37 Mad 163 (DB). 

[2] Plaintifi asked to serve summonH at place 
of business of firm on “the manager or managing 
partner — Name of person to be servedmot apocifte^. 



1389 


[THE CODE OF] CIVIL PROOEDXJBB, 1908 


[0. 30 R. 5] 


4. ( 1 ) Notwithstanding anything contained in section 46 of the Indian Con- 
Right of »uit on death tract Act, 1872, where two or more persons may sue or be 
■Of partner. sued in the name of a firm under the foregoing provisions and 

any of such persons dies, whether before the institution or during the pendency of 
any suit, it shall not be necessary to join the legal representative of the deceased as 
a party to the suit* 


(2) Nothing in sub-rule (1) shall limit or otherwise affect any right which 
the legal representative of the deceased may have— 

(a) to apply to be made a party to the suit, or 

(b) to enforce any claim against the survivor or survivors* 

5. Where a summons is issued to a firm and is served in the manner provided 
Notice in what oapacity by rule 3, every person upon whom it is served shall be 
informed by notice in writing given at the time of such ser- 
vice, whether he is served as a partner or as a person haviug the control or manage- 
ment of the partnership business, or in both characters, and, in default of such 
notice, the person served shall be deemed to be served as a partner# 

[K. S. C., 0. 48A, R. 4,] 


*0. 30R. 3 (conid). 

PldintifE not oompotont to offoct hot vice by 
alUxturo of sumnionK at the residence of the 
managing partner. (Vol 23) 1926 Sind 208 (20^^). 

[8] Manager at the place of bus in eas refusing 
.to accept service. —Copy of summons may bo 
afTixod on the promisea. (’00) 1 Ind Oaa 118 (120) 
^Gal) (DB). 

[4J Service on partner at principal place of 
businofiR by affixture is valid, (Vol 82) 1940 Oal 
464 (456) ; ILB (1944) 2 Oal 67. 

7. “ As the Court may direct ”.—[1] Method 
prasoribod in each particular case ‘when followed 

.-and service effeotod accordingly iirima facie 
amounts to good service on the firm. (Vol 14) 
1927 Gal 768 (769) : 64 Oal 1067. 

[Sec also (Vol 39) 1932 Cal 641 (642) ; 69 Gal 
496. (But duo Borvioo on partner, though without 
Court’s directions, is not a dofoct or irregularity 
which aifoots tho jurisdiction of the Court). 

8. Mortgage Suit. — [1] A mortgage suit by 
or againnt a firm Is on the same footing as other 
suits relating to tho proportios of the firm and 
service of summons or notice on tho manager. of 
tho firm IS sorvico on all the partners of tho firm, 
(’ll) 12 Jiid Gas 029 (030) (All) (DB). 

ORDER 30 RULE 4 -Note 1 

[1] This rule was enacted to set at rest tho conflict 
that existed undor tho old code in oonnoction with 
B. 45, Contract Act. (Vol *14) 1927 l^om 681 (585, 
686, 691)*: 61 ‘Bom 98G (DB) ^ (Voll) 1914 Low 
Bur 63 (60, 61) ; 8 Low ihir Kul 130 (DB) * (’. 37 ) 
1937 Mad W N 1312 (1312). 

12] The rule will enable a decree to bo obtained 
only against tho partnership assets, and 0 . in not be 
carried further so as to alter the sub-stantivu law 
laid down in S. 45 and fix liability on tho private 
estate of the doceasod partner. If tho plaintiff 
wishes to fix such liability, he is bound to make 
the logal representatives of the docoasod partner 
also parties, (Vol 14) 1927 Bom 681 (687) ; 61 Bom 
986 (DB) ^ (Vol 18) 1931 All 66 (69) : 62 All 964 
(DB). 

[3] This rule applies only when the suit is brou- 
ight in the name of the firm and does not apply to 


a case when tho suit is brought by one or more 
partners in re^^puct of thu partuorshlp, (’82) 1932 
All L Jour 219 (220) (DB) ♦ (Vnl 14) 1927 Lah 
115 (117) : 8 Lnh 1 (DB) >|c (Vol 20) 1933 Lah 356 
(369) i 14 Lah 543 (DB) ((). 30 R. 1 is merely per- 
missive. If it is followed, 0. SO B, 4 applies but 
not otherwise), * (Vol 22) 1085 Pat 121 (122) 
(DB); (Suit could not have boon brought in this 
caso in tho niuno of firm by roason of its having 
cexKod to exist on tho date ’of suit.) * (Vol 18) 
1926 Sind 8J (82, 8.8) (DB) (Vol 6) 1918 Oal 
160 (ICO, 161) (DB). 

[But see (1913) 17 Oal L Jour C4S (052) ^ (Yol 
1C) 1929 Bang 810 (811) : 7 Bang 558 (DB).]. 

[4] Sub-rule (2) of this rule is intended to safe- 
guard tho rights of tho legal reprusontativos in case, 
for instance, there should be any collusion botwoen 
debtors to the estate and tho surviving partners. 
Similarly, sub-rulo (2) (b) may enable thorn to 
claim contribution from, tho surviving partners 
undor S. 43 of the Contract Act, in tho event of 
thero boing a ])artnorBhip liability. (Vol 14) 1027 
Bom 581 (68C) : 51 Bom 986 (DB). 

[6] Whoro a partner dies during tho pendency of 
the suit, tho suit does not abate but can bo procee- 
ded with by or against the firm- (Vol 16) 1929 
Oal 11 (12) (DB). 

[C] Appeal in partnership suit — One partner dead 
— His legal reprosontatives need not be brought on 
record. (Vol 31) 1944 Bom 350 (361). 

[7] Where the solo proprietor dies, the suit will 
abato, unloss the legal representatives are brought 
on tho record within the limitation period. (Vol 
14) 1927 Lah 656 (557) (DB) * (Vol 9) 1922 
Gal 408 (409) : 40 Oal 524. 

[8] A person who sues some of the partners in 
their individual capacity, cannot be permitted to 
prove liis case against them as partners of the firm. 
(Vol 2) 1915 Lah 167 (168) : 1916 Pun Re No. 76 
(DB). 

[9] The rule does not apply to a Joint Hindu 
family firm. (Vol 23) 1936 Nag 292 (292) ; ILR 
(1037) Nag 423. 

ORDER 80 RULE 5— Note 1. 

[1] The object of the notice as to the capacity 
of the parson served is to remove the possibiUtyof 
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6. Where persons are sued as partners in the name of their firm, they shall 
Appearance ol appear individually in their own names; but all subsequent proceed- 
partners, jjjgg shall, nevertheless, continue in the name of the firm. 

[R. S. C., 0. 48 A, R.5J 


0. 30 R. 5 {contdj 

dispute as to the character in which a particular 
person has been served. In the absence of a 
notice the person must be deemed to ha'se been 
served as a partner, and if in reality not a partner 
he should proceed in aooordanoo with B. 8. (Vol 
2) 1915 Cal 238 (240) (DB) ♦ (Vol 15) 1928 Lah 
628 (629). 

[2] The failure to give notice under this rule 
will expose the plaintifi to the rit.k of being liable 
for costs in case the defendant appears under 
protest under Rule 8. (Vol 13) 1926 Sind 61 (53). 

[3] Service on manager — See Rule 3, 

[4] Notices served on the judgment-debtor 
during the course of arbitration proceedings as a 
managing partner of the firm will not on^ble the 
decree-holder to tike execution at once against 
him without leave of the Court under Order 21 
Rule 60, sub-rule (2). (Vol 16) 1929 Lah 223 
(229, 230). 

[5] Appearance under protest.— See Rule 8. 


ORDER 30 RULE 6— Synopsis. 


1 . 

2 . 


Appearance of partners. 

“ All subsequent proceedings shall continm 
in the name of the firms.* ’ 

3. Defence in suits against firms. 

4. Decree in suits against firms. 

8. Revision. 

1. ^Appearance of partners.— [1] No partne: 
5® compelled to appear in person, IVol 6 
1919 Lah 296 (297): 1918 Pun Re No. 78. ' 

[2] Partner can appear by an agent or a soli- 
citor or a pleader and such appearance will bo ar 
indmdual appearance within the maanincr of thr 

m{SS9l^ ^ 

.fpj appearanoa of one partner is appearance 
of the firm, that is, of all the partners of the firm 
(Vol 25) 1938 Cal 377 (383): 62 Cal 510 (DB). 

represented 
of one partner does not 
disentitle anogier partner from putting in his 
appearanoe* ( Vol 17) 1930 All 701 (702) f 62 AU 
(DB). (626): 65 III 719 

continue 

in the name of the flrm."-(l) Where persons ar! 
sued as partners in the name of their firm thev 

in their own names! 
but all subsequent proceedings are nevertheless 
to oontinne m the name of the firm. (Vol 12) 192E 
(Jol 20 ) 19.33 in 523 624 ): 
W^ll 719 (DB) * (Vol 8) 1921 Oal 722 (726) 

3. Defence in suits against firms — /n Wo.v, v,..*. 
uer appearing indiridually can putm a°'s^ar»+ 

«"oh written "statiSu 

^person la-sned: fmooally 


that he may put in a personal dofonoo. (Vol 12) 
1925 Bom 494 (496) (DB). 

[2] Suit against firm — Under wirrant from ono 
of the partners firm ropresunbod by uttnrnev — 
Pending suit, firm dissolved and attorney ontoring 
into partnership with another attorney and new 
warrant signed by same partner in favour of the 
firm of attorn oys-Partnor hold could itcfc on behalf 
of dissolved firm and fresh warrant signed by all 
the partners of dissolved firm hold not n»->tJeH^arv. 
(Vol 28) 19(1 Oil 679 (OSl): I L R (1941) 2 Oal 193. 

[3] Where a person w.is served as a p irtner and 
not individuillv and ho put in .i wriltnn 'ititmiont 
in his owfi name, bub there was nothing individual 
in tlio defence, it was held that there was only a 
technical flaw which could be oorrooteci by the 
Court. (Vol 16) 1929 Sind 192 (198^ 

[4] Where several partners individually appear 
and put in separate written statements and suoh 
written statements are inconsistent with one 
another, the plaintiff is bound to moot all the 
defences and is bound to show that none of the 
defences prevents a decree being p.'iss(<(l against 
the firm. (Vol 14) 1927 Oal 768 (759): 51 Oil 
1067. 


4. Decree in suits against firms.— [IJ Doerbo 
must be against the firm In the firm name and it 
one of the partners fails to appear no doccott can be 
passed against him separatelv for default of appea- 
rance. (1882) 8 Q B D 474 (477, 478), Jackson v. 
Litchfield, 


[2] Judgment has the effect of a judgiut nt 

against all the partners as parbuors. X < j H 

666 (570), In re Frances Jlandfonl (h),, 

[3] Whether a xurbioiil jr p irtnar It aNo 
nallv liible to sat sfy tin decree cm onlv hu 
decided in oxuontion under (). 21 R. 50. (Vol XI) 
1924 Bom 306 (107) (DB). 

[4] A judgmont onfored aijainst a firm may ho 
aground fora v.ilid ciuse of iiclrm agaiustt an 
individual partner and an action mav be brought 
upon it against him. (1882) 9 0 B*D 855 (356) 
Clark & Sons v. Guile* 

I^] VThore a dooroo is passed agiinsi a firm 
under which oaoh member is personally llahhi to 
pay the amount decreed, any munib(*t of the firm 

(Vol2"7n940Tir8M3l).^'“'“““*’'^ 


[6] In a summary suit undor 0. .37 ugainst a 
' several partners have btf.m served 

maividuaily and leave to defend is granted to 
some ancl not to others, a dooref* can be passod 
against these partners to whom htave is rofuhod 
and also against the firm. (Vol 27) 1040 Bind 10 
(2u}. 

Where a Court refuses to 
Who has entered appcaxanco but 
a* separate statement, to take part m 

®*oioisu of its juried iet ion and the 

S) :Wn7iV(mt”‘ 
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7. Where a summons is served in the manner provided by ritle 3 upon a per- 
No appearance ex- son having the control or management of the partnership business, 

oept by partners, xio appearance by Mm shall be necessary unless he is a partner of 
the firm sued. 

[R. S. C., 0. 58A, R. 6.] 

8, Any person served with summons as a partner under rule 3 may appear 
Appearance under under protest, denying that he is a partner* but such appearance 

shall not preclude the plaintiff from otherwise serving a summons 
on the firm and obtaining a decree against the firm in default of appearance 
■where no partner has appeared. 

[R. S. C., 0. 48A, R 7.] 

9* This Order shall apply to suits between a firm and one or more of the 
SuitB bnfcwcon partners therein and to suits between firms having one or more part- 
co-partnora. in common; but no execution shall be issued in such suits 

except by leave of the Court* and, on an application for leave to issue such execu- 
tion. all such accounts and inquiries may be directed to be taken and made and 
directions given as may be just. 

[R. s. c. 0., 48A, R. 10.] 


ORDER 30 RULE 7— Note 1 

[1] A person served at manager it under no 
obligation to appear in Court unless ha is a 
partner. (Vol 18) 1026 Sind 61 (62). 

[2] Rule contemplates only a case ivhere a 
person is served as a manager and not a case 
where the person served is deemed to be served 
as a partner. (Vol 2) 1916 Cal 238 (242) (DB). 

ORDER 30 RULE 8-Koie 1. 

[1] The eflaot of appaaranoo under protest has 
nothing to do with the merits of tho suit but it 
nullifies the service altogether as regards tho firm 
(Vol IS) 1926 Bom 686 (687) ; 5 O Bom 666 (DB) 
m (Vol 14) 1927 Cal 76? (760) : 64 Cal 1067. 

[2] The plaintiff may disregard the appoaranoa 

of the person denying that ho is a partner and may 
again effect a service upon a partner or partners or 
upon tho manager of the business ^s required by 
Rule 3, or ho can contend that the persen served 
was a partner at the time the cause of action 
accrued, and apxfiy^^on that basis either to have tho 
appearance entered struck out, or to have the 
denial of partnership struck out of the appearvinoo. 
(Vol 12) 1026 Bom 494 (490) (DB) ^ (Vol 8) 1921 
Bom 48 (40) :¥ (Vol 13) 1926 Bom 686 (587) : 50 

B^m 666 (DB) * (Vol 19) 1932 Bom (269). 

[B] A person served as a partner and appearing 
under protest is not on tilled to have tho issue as 
to his being a partner tried in the suit itsoJf. Tho 
proper stage for tho decision of the question is in 
execution under Order 21 Rule 50. (Vo] 27) 1940 
Bom 890 (391) * (Vol 19) 1932 Bom 269 (269, 270) 
^ (Vol 14) 1927 Oa] 758 (769, 760) : 64 Cal 10o7. * 
(Vol 19) 1932 Sind 190 (200, 201) : 20 Sind L R 
228. 

[See also (Vol 29) 1942 Bind 99 (100) : TLR(1942) 
Kar 220 (DB). (Partner appearing under protest-— 
Dccrco against firm — He may dispute his liability 
in execution proceedings.] 

ISee however (Vol 23) 1936 Sind 206 (207) : 30 
S.ndLR2n6 (DB)] 

|4] Suit on mortgage against firm— Mortgagee 
claiming that cortam persons are not partnor.s — 
Persons concorned cquBly denying same — ^Their 
names should be struck out. (Vol 24) 1037 Rang 
S51 (353) (DB). 


[6] A party who has been served as a partner 
under Rulo 3, and has entered appearance under 
protest, is not entiled to file a written statement 
on his own behalf denying that he is a partner. 
(Vol 14) 1927 Oal 768 (760) : 64 Cal 1067. 

[6] A defendant entering appearance under 
protest is precluded from taking alternative 
defences, namely, that he is not a partner and 
that, assuming that he is a partner, the firm is 
nol) liable. (Vol 27) 1940 Bom 390 (390) {Weir & 
Co, i,s. Mavicar & Co, (1926) 2 E B 127 fol- 
lowed) * (Vol 19) 1932 Sind 199 (201) : 26 Sind 
L R 228. 

[But See (Vol 13) 1926 Sind 164 (154, 166)]. 

[7] Execution of decree against alleged partner 
who had entered appearance in suit under protest 
— Defence by alleged partner in execution that ho 
was not partner and that he being ward under 
U. P. Court of Wards Act Court could not decree 
suit unless provisions of that Act were complied 
with— Defence being personal held it was legiti- 
mate defence. (Vol 17) 1930 Cal 53 (64) : 6& 
Cal 704. 

[8] Plea of not being partner, and in alter- 
native, that partnership had no authority ta 
borrow — Alternative plea hold unsustainable as i^ 
challenged decree. (Vol 19) 1932 Bom 334 (336). 

ORDER 30 RULE 9— Note 1. 

[1] Rule provides ©xpeption to general rulo that 
person cannot be both plaintiff and defendant. 
(Vol 16) 1929 Bind 192 (X94) ♦ (Vol 6) 1918 Mad 
258 (260, 2G2) (DB). 

[See also (Vol 4) 1917 Lah 410 (410)]. 

[2] Rule makes this Order applicable to suit* 
between firms and one or more of the partner® 
therein, and to suits between firms having one or 
more partners in common. (Vol 14) 1927 Mad 
1096 (1098). 

[3] A suit may also lie by one firm against 
another when all thp members of one firm are 
members of the other. (Vol 16) 1929 Sind 192 (194) 

[4] The rule does not alter the substantive law 
as it existed before and does not lay down when 
and under what circumstances suits can be laid 
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10 . Any person carrying on business in a name or style other than his own 
Suit against person name may be sued in such name or style as if it were a firm 
carrying on lousiness in name ; and* SO far as the nature of the case will permit, all 
name other than his own, rules under this Order shall apply. 

[R. S. C. 0., 58A, R. 11.] 

OEDEE XXXI 

SUITS BY OE AGAINST TEU8TEES, EXEOUTOES AND ADMINISTEATOES 
V In all suits concerning property vested in a trustee, executor or adminis- 


O 30 R. 9 (co7itd,) 
as betWGon parners, It only lays down the 
possibility of such suits and the ^procedure to be 
followed therein. (Vol 2-8) 1936 Bom *246 (250) 

* (Vol 6) 1918 Mad 167 (168) (DB) ^ (Vol 23) 1936 
Lah 648 (648, 649). 

[6] No suit Will lie as between partners or 
between firms having oommon partners for re- 
oovery of moneys due on accounts withotit ashing 
for Qoeounts.. (Vol 6) 1918 Mad 167 (168, 169) (DB), 

* (Vol IG) 1929 Sind 192 (194) * (Vol 6) 1918 Mad 
258 (260) (DB). 

[6] An action for the balance of a settled ac^ 
count will not be barred merely because there are 
other unsettled accounts . between the parties. 
<Vol 23) 1936 Lah 648 (648, 649). 

[7] One of the directors of a company who has 
been excluded from acting a.<? a director by the 
other directors can maintain an action in his own 
name on the ground of individual injury to him- 
self, (Vol 15) 1928 Mad 1215 (1219). 

ORDER 80 RULE 10— Synopsis, 

1. Scopo of the vule. 

2. Non-resident foreigner. 

3. This rule and 0. 2L R. 30. 

1. Scope of the rule. — [1] A single person can- 
not constitute a firm, though he is carrying on 
business in a name or style other than his own. 
This is made clear by the use of the words ** as if 
it were a firm " and “ so far as the nature of the 
case Will permit ** in this rule. (Vol 11) 1924 Bom 
109 (111). 

[2] Such a person cannot, therefore, sue in tho 
name of a firm, but must sue in his own name, 
{Vol 17) 1930 Bom 216 (216). * (Vol 23) 1930 Pat 
194 (196) (DB) # (Vol 26) 1939 Bind 172 (173) : ILR 
(1939) Kar 275 (DB). 

[See (Vol 21) 1934 Lah 147 (147)]. 

[3] Buit filed in name of firm— Plaintiff willing 
to amend plaint— Amendment should be allowed. 
(Vol 18) 1931 Oal 770 (771), 

[4] Title of plaint mentioning plaintiff as “ A 
owner of shop 0 — Held there was no misdescrip- 
tion, (Vol 10) 1923 Bom 368 (368) (DB). 

[See also (Vol 27) 1940 Oudh 443 (446): 16 
Luck 367.] 

[5] Though a single person trading in a firm 
name cannot sue in the name of a firm, he can be 
sued in that name under the provisions of this 
rule. (Vol 19) 1932 Bom 516 (51S) (DB) * (Vol 
23) 1936 Pat 194 (196) (DB). 

[See-also (Vol 21) 1934 Mad 386 (387) : 67 Mad 
«73 (DB)]. 

apply this rule the business must be 
India and must be an existing 
'Cwe at |ne Bme when the suit is instituted. (Vol 
IS) 1926 All 161 (163). 


[7] Suit; against firm infirm’s name — One nian 
constituting firm — Defendant dead at dafco of suit 
— Any order in suit is nullity. (Vol 11) 192'1 i’.om 
109 ( 111 ). 

[8] Sola proprietor dead -Buit can ho brought 
only against his legal roprosonUtivo. (Vol 10) 
1929 Lah 149 (150). 

[9J Sole proprietor dying pending suit — Suit will 
abate unless hia legal ropresontitiveH aro brought 
on record. (Vol 9) 1922 Oal 408 (409) : 49 Oal 
524 (Vol 17) 1930 Cal 327 (32h) : 57 Cal 931 
(DB). 

[10] Where the sole proprietor of a buslnons dies 
and the business is them carried on by tho gurdian 
of his minor sons on their behalf, thin rule does 
not apply. (Vol 23) 1930 Alad 707 (709) : 1 L K 
(1937) Mad28(DB). 

[See however (Vol 23) .1936 Oudh 2h» (2*6) 
(DB). (In this ease it suomn to liavu boon afinnuuicl 
that thiv4 rule wtll apply toil c.iw* in which the 
sole proprietor of a biisintisw dies ami after lum 
tho business is carried on by lua JioirK)}. 

[llj Hindu Joint family trading concern can 
be sued in firm or aKsuniad nauiu, (Vol 2^) 1911 
Pat 596 (509) ; 20 Pat 7.>5 (1)15) t. (Vol 31) I9-Ii4 
Oal 138 (140) : I L R (Wl) 2 Oal 131. 

[12] If a person in sued net In his nwn n'»mo but 
in tho name winch ho adopt < for the purjui «» of 
dealings, this does not itiorn tliat an vfhor jicr 
who also has used UnM niuiic iMtlu'r indtjjw-ndon i iy 
or by tra-nsfer of biisino,-s b. loro iho pint //uso 
facto has made hiui:.(Jl: liable for the dobi- in- 
curred by tho fir.si person, (Vol 27) 19 in Sind 191 
(191), 

2. Non-resident foreigner. -[I] Th* ro In 

nothing in this rule which s 'vh anyMiim? about 
re.sidonco either wUhin or wiihout the junalictiou 
i\i the Court, and a Court o.tn juri^dicuon 

over persons who carrot on husina^i trUHnUs 
local limits though they arc rcwlent ouihldo it. 
(’ll) 10 Ind Cas 80.5 (SOC) (Cal), 

[See also ('03) 26 Mad 544 (552): .'Ij Ind Aptw 
220 (PC)]. 

3. This rule and 0 21 R, 50,— [IJ Ciuubini d 
offoot of this rule and R. 50 of U. 21 tu 
render it necessary for deern dudder who 
has obtained ugainst person c.itry.ng on husinu.-^a 
in name or stylo other than his own niuui thioroo 
in such name or stylo to ubum lo;*vu of Court 
before oxouting decree against any person whuso 
position as proprietor to buhincss has not already- 
been established, (Vol 31) 1044 Mad 381 (3H1 ) : 
I L B (1946) Mad 138 (DH). 

ORDER 31 RULE 1— Note L 

[IJ The rule does not disantitlo a trustee from 
suing in his iftdwidwaf capacity. {’11)9 Ind Can 
132 (133) (DB) (Oal). (The beneficial ovviiot can 
also sue even though property is vested in trtt»i 0 e>^ 
[See (’13) 17 Cal L Jour 233 (285) (DB)1* 
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Ropresentabion of 
betieficmios in suifcs, 
concerning pionorly 
vested in triisbeus, etc 

parties to the suit 
to be made parties. 


trator where the contention is between the persons beneficially 
interested in such property and a third person the trustee, 
executor or administrator shell represent the persons so interest- 
ed, and it shall not ordinarily be necessary to make them 
But the Court may, if it thinks fit, order them or any of them 


[1882— S 437 , 1877— S 437 R S, C , 0 16 R 8 See S 32 ; 0 1. R 10 ; 0 2, R. S and 0. 7 R.4] 


2. Where there are several trustees, executors or administrators! they 
Tomdor nf iiuitoes, oxe- shall all be made parties to a suit against one or more of 

cutois and idinmifaii itois them. 


0 31 R 1 (contih) 

[2] A person who i<^ not a paity to i «nit oin be 
repiosontod by a tiustot, oxooutor oi adininistrv 
tor (Vol 4) 1917 PabSTO (877) 2 Pat L Jour 

30C (DB) (Dissenting from 28 Oil 517) 

[3J The fiiut should bo conceining ves- 

ted in tho biustoo, executor or idinmistiatoi 
(Vol 7) 1020 Low Bur 161 (15 U 155) (DB) 

[4] Tho oonfconbion in tho suit mubb bo between 
the bonofioiauos and a flnnl person (*96) 18 TMad 
206 (272) (DB) ♦ (»90) 13 Mid i97 (206) (DB) 
* (’84) 8 Bom 474 (480) (DB) 

[6] The b0nefioj,ar3,es may be unascertainod or 
un isoertamable persons (1901) 2 Ch 470 (486), 
Caid%gan V Ourson IIowl 

[6] The benefioianea may be i body of persons 
(1884) 27 Oh D 237 (2i0), Fusscll v Dowdmg* 

[7] The rule does not apply whole the conten- 
tion IS between the beneficiaries themselves or 
between the beneficiary and the trustee, executor 
or administrator (’02) 4 Bom L B 867 (863) 
(DB) * (1867) a Jour (NS) 686 

[s] Bon ificiiries are not nooessary parties to a 
suit by or igiinst tiusfcoQS executors or admims- 
ti xbois (’02) 29 Oil 682 (086) (DB) * (Vol 18) 
1931 Bom 538 (537) (DB) 

[9] Beneficial os may bo added as parties whore 
their mtorost will nob be siiihciently represented 
by the tiusteos or will bo ondingeied nnloss they 
aie madcj parties ( 00) 13 Mid 197 (902, 206) 
(DB) * (’02) 12 Mid L loui 855 (359) (DB) 

[See (’08) 31 Mid 236 (260) 35 Ind App 176 

(PC)]. 

[10] The bonefioiai.ios may bo added as paitios 
whore they are absolutely ontitlocl Lo a mijoi poi- 
tion of the property and oomplnn of bieich of 
tiust on the part of the trustee, (Vol 14) 1927 
Bom 49 (51) . 51 Bom 16 (DB). 

[11] The beneficiaries miy 1)0 added as parties 

if their interests are likely to bo affootod bv thou 
nob being impleaded m tho suit (Vol 19)1932 
Lil 337 (338) 58 Oil 77(32) 

[12] The trustee, exooutor oi administiatoi may 
ipplv £or adding the benofioiaxies ai parties for tho 
Xiurposo of pi otocling himself (*02) 26 Bom 301 
(304) (DB) 

[13] Whom factum of tho tiust itself is in 
d spate, tho beneficiaries ne not ncocssaiy parties 
( 02) 4 B(in L K 3 j8 (160) 

[It] Door OG obt lined by i tiusteo — Benefioiil 
owner can sue for recovery of tho benefit thereuni 
dor (1864) 1864 Su*5h W B 190 (191) (DB). 


ORDER 31 RULE 2-~SynopBis 

1 SeYeral trustees, executors or administrators. 

2 “Outside British India “ 

3. Administration decree 

1 Several trustees, executors or administra- 
tors — [l]Th 0 iulo applies only to suits against 
trustees, execsitors or administr itors and in such 
suits all trustees who hwe pioved the will or all 
the administrators should be impleaded as parties. 
(Vol 9) 1922 Mad 406 (405) (DB) * (’ll) 2 Mad 
W N 537 (538) (DB). 

[2] All trustees not made parties — No decree 
can bo passed against any of them (Vol 21) 1934 
All I (3) , 65 All 687 (DB). 

[See (Vol 31) 1944 Cal 328 (330) (DB) (Money 
suit — All trustees not made parties but trust estate 
itself made party — Trust estate held was substan- 
tially represented )] 

[3] Several trustees one of them an infant— A 
guardian ttd hiem must bo appointed or him and 
property soivod to save suit being dismissed for 
defect of parties (’08) 85 Oal 182 (184) (DB) 

[4] The rule a piles only to suits and not to 
applications agiinst tiustees or administrators 
(’95) 19 Bom 83 (86) 

[5] Executor who has not proved his testator’s 
Will, may be made a party in the following oases: 

(a) Executor intermeddling with the estate. 
(1894) 1894 App Oas 437 (442), Moh%deen v F^chey, 

(b) Executor when he has acted as executor 
(1864) 4 Do G J & S 274 (283), y%cle 7 s v Bell 

2 “Outside British India ”—[1] Defendant 
insrting that an executor is anooessiiy party — 
Onus to show that fcho latter is living within 
Biitish Indii IS on defendant (’05) 2 Oal L Jour 
484 (18]) (DB) 

[2] A Court can refuse to add, as defendant, an 
Gxecutoi who has absconded (1886) 28 Oh D 414 
(416), Dia/ic V Bartopp 

[3] All trustees except A residingin Bombay — 
A living in England— Lease by trustees— Appli- 
cation by tiustees to set aside award in respect of 
lease— Beld that if lessee were to file suit in 
respect of subleot-mattor of dispute against 
trustees, it was open to lessas not to make A party 
and as all trustees except A resided within juris- 
diokon of Court, it could accept award on its file* 
(Vol SO) 1943 Bom 82 (34) 

8. Administration decree— [1] Where general 
administration is sought, a general personal repra- 
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Provided that the executors who have not proved their testator’s will, and 
trustees, executors and administrators outside British India, need not he made 
parties- 

[1882— S. ®8 ; 1877— s. 538 ; See S 52, 0- 2 R- S and 0. 7 R. 4-] 

Husband of married 3, Unless the Oourt directs otherwise, the husband of a 

executrix not to join, married trustee, administratrix or executive shall not as such be 
a party to a suit by or against her. 

[1882—8. 539] 

OBDBE XXXII 

SUITS BY OE AGAINST MINOES AND PBESONS OB UNSOUND MIND 

Minor to sue by 1 . Every suit by a minor shall be instituted in his name 'oy a 

next friend. person who in such suit shall be called the next friend of the minor. 

[1882— S. 550 ; 1877— S. 550. See S. 157] 

PROVINOI&L iHENDHENTS 

LAHORE 

The following words were added : 

“ Such person may be- ordered to pay any costs in the suit as if he were the plaintit/* 

tX9U640091 

U.-W. F. P. 

Same as that of Laliore. 


Cm 31 K. 2 (contdj 

sentative is necessary (1878) 9 Ch D 294 (296). 
Bowdeswell v. Dowdeswelh 

[2] Eepresentation by an administrator ad 
litem ox by an executor or administrator de son 
lort is insufficient, (1897) 1 Oh 866 (870), Re 
Toleman * (1876) 3 Oh D 198 (205), Ampler v. 
Lindsey^ 

ORDER 32 -(General)— Note 1. 

[1] An infant is, in law, regarded as of imma^ 
ture intolligence ard discretion. (3 896) 22 Cal 
270 (274). 

[2] Owing to his want of capacity and judgment, 
a minor is disabled from binding himself, excojit 
whore it is for his benefit, (1788) 2 Biown’.s 
Chancery Reports 377, Compton v. Colhnso^i. 

[3] The law will, as a general principle, treat 
all aobs of an infant which are for bis benefit on 
the same footing as those of an adult but will not 
permit Mm to do anything prejudicial to his own 
interests. 2 Dyer’s Reports 136 (187), BasseVs 
case. 

[4] A decree obtained in favour of a minor 
without a next friend in the suit is not a nullity ; 
but no efieotual or valid decree can be passed 
against a minor without a proper guardian ad 
Utem, (Vol 25) 193$ Lah 615 (519) (DB). 

[5] A minor who is a party to a suit is under 
the protestion of the Court and should watch his 
interests vigilantly and see that he is represented 
by a fit and proper person. (Vol 19) 1932 All 293 
<300) : 54 All 646 (FB). 

[6] The Oourt has special inherent jurisdiction 
derived from the Crown as parens patriae to 

S 3t the interests of minors and it will exercise 
iurisdiotion wherever it finds it necessary in 
of a minor. (Vol 29) 1942 All 150 
All 144. 

order deals only with procedure and 
tninOCB ana peitabbs of nnsonnd mind cannot claim 


through the guardian what nght ihty do not 
posscbs under substantive law. (Vol 2'*) All 

267 (277) : TLB (1942) All 5lb (Dii). 

[8] This order apjilios to procctidinPjH under the 
Oentrul Provinces Debt Conciliation Act oi 10o3, 
(Vol 26) 1939 Nag 277 (278) : TDR (1939) N tg 697, 

[9] There is conflict of opaiKm on the <inosiioa 
w’hotber thiH order directly applies to ♦‘Xujution 
pioccedings : — 

[a] This order dnen not dir( ctly apilyto oxc- 
cution proceedings. (Vol 28) 1U41 Dah 3j7 (»t0) 
(DB). (Non-ap]>ointiiieut of gmniluu 
Minor’s mtoiosi reprosniud by lli» ihUor — 

Proceedings not vitiatt'd ly ut ti apjoimimt ut ) 
(Vol 27) 1940 Lah 241 (242) (do) # (Vnl U) 1927 
Gal 030 (031) (DB) (do) (Vrd 16) lOtd*/ Mad 
275 (ib2, 283) (DB) (do) >|e(Vol8) IwUi I'al C08 
(604) (DB). (Injury not resulting tr .m non 
Ronfcation in f»uit-Procooding« arc not vituted.) 
* (’07) 5 Cal L Jour 434 (439, 440) (do). 

lb] Order appliofi to execution proceedings, 
(Vol 30) 1943 Ncig 231 (232) ♦ (Vol 2H) 1941 Kang 
103 (104) : 1940 Rang h B 772. ♦ (‘02) tC Brun 109 
(114y (DB) * (Vol 20) 1983 Mad 456 
Mad 430 (FB) (Vol 8) 1921 Mad .W9 (601): 44 
Mad 919 (FB) ♦ (Vol 26) 1939 Cal 471 (472, 473): 
69 Cal L Jour 288 (202) (DB) ♦ (Vol 24) 1937 (Ul 
269 (26)1) : ILR (1937) 2 Cal 127 (DB) ^ (V*d 29) 
1942 All 160 (152) : ILB (1942) All 144 (Compro- 
mise in execution proceedings by guardian requi- 
res leave of Court.) * (Vol 7) 1920 Bom 87 (38) s 
44 Bom 674 (DB) (do) ic (Vol 8) 1921 I^om 142 
(143) : 45 Bom 1128 (DB) (do) (Vol 11) 1924 
Nag 186 (186) (do) ♦ (Vol 8) 1021 Bind 61 ($4) • 
17 Sind L R 211 (DB) (do) ♦ (Vol 7) 1920 Pat 760; 
(761) : 5 Pat L Jour 879 (DB) (do) * (Vol 28> 
1986 Pat 506 (607) (DB) (do), 

[Sm (Yol 29) 194S Bom fi9 (60) ; ILB (19531 
Bom 1*2 (DB)}. 
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ORDER 32 RULE 1— SYNOPSIS. 

1. Scope and object of the rule. 

?. Minor, who is 

3. Suit on behalf of an alleged minor who is 
not a minor in fact. 

9. Question of minority in dispute. 

5. Objection in appeal to authority of next 

friend. 

6. Title of suit. 

7. Liability of next friend for costs. 

8. Effect of decree in suits by minors. 

9. Estoppel. 

10. Attorney’s costs 

11. Suits for specific performance by or against 

minors. 

12. Suit for possession against person in posses- 

sion as guardian of minor plaintiff. 

1. Scope and object of the rule. — [1] This rule 
provides that every suit by a minor plaintiff shall 
bo brought in his name by a next friend. (Vol 29) 
1942 All 150 (161, 162) : ILR (1942) All 144. * (’72; 
4N W PH 0R125 (128) (DB) ^ (Vol 11) 1924 
Bom 114 (116) (DB). ♦ (Vol 12) 1926 Bom 627 
(628) (DB) ♦ (1806) 3 Suth W'R Act X, 188 (139) 
(DB) ♦ (*9C) 19 Mad 127 (129) (DB). 

[2] The person by taking steps in the suit 
automatioally constitutes himself the next friend 
qi the minor. An order of the Court as in the case 
of a guardian ad litem for a minor defendant is 
not ’necessary for that purpose. (Vol 29) 1942 All 
160 (162): ILR (1942) All 144. 

[3] The minor is the real plaintiff. (Vol 29) 
1942 All 160 (161): ILR (1942) All 144. ♦ (’81) 7 
Cal 187 (139) (DB). * (’83) 9 Cal 629 (630) (DB). 

[See (*81) 3 Mad 8 (4) (DB).] 

[4] No true analogy between a next friend or 
guardian ad litem and a de facto guardian under 
Mahomed.m Law — De facto guardian as such can- 
not give valid discharge — But a guardian ad litem 
or next friend can (Vol 27) 1940 Sind 129 (ISO, 
181); ILR (1940) Kar 200 (DB). 

[5] In the course of representation the next 
friend can choose his own solicitor or even change 
him although he is under an obligation not to make 
e.n appointment which would bo detrimental to 
the intero^^is of the minor, (’01) 28 Cal 264 
(270) (SB) 

[6] A suit bv 0 / minor without a next friend 
-should not normally bo treated as abortive but an 
opportunity should b > given to constitute the ^it 
in the regular m inner. (Vol 16) 1928 Oal 637 
<689) : 65 Gal 712 (DB). 

[7] The rule was intended for the protection 
and benefit of defendants. (’95) 22 Cal 270 (274). 

[8] The manager or the shebait of an idol can 
sue on behalf of the idol, which is considered to 
be a perpetual minor in the eye of law. (Vol 18) 
1926 Nag 851 (361) * (Vol 16) 1929 All 887 (888). 

2. Minor, who is. — See 8, 3 of the Indian Majo- 
rity Act (IX[g] of 1876). 

3. Suit on behalf of an alleged minor who is 
not a minor in fact — ^[1] Suit filed through a next 
friend on the allegation that the plaintiff is a 
minor. It is subsequently found that the plain- 
tiff was in fact a major on the date of the suit. 
Mistake iu filling suit due to a bonafid^ -doubt as 


regards the age of the minor — Defect is a formal 
one not affecting the merits of the case and can be 
cured by amendment. (Vol 18) 1931 All 607 (512) t 
64 All 57 (SB). ' 

[See also (Vol 13) 1926 All 673 (674) : 48 All 
661 (DB). 

[2] The defect can by remedied by amending 
the plaint and by removing the next friend. (’94> 
21 Gal 866 (868) (DB). ♦ (Voll^) 1927 Oal 477 
(477, 478) (DB), * (Vol 13) 1926 Lab 82 (82), 

♦ (Vol 19) 1932 Lah 322 (323) : 13 Lab 188. * (Vol 
6) 1918 Mad 916 (917): 40 Mad 743 (DB) * (Vol 
28) 1941 Oudh 43 (44); 16 Luck 256. * (’04) 7 Oudh 
Cas 234 (236). ♦ (Vol 13) 1926 Nag 40 ( 43), 

4 Question of minority in dispute.— [1] Defen- 
dant sued as a major pleading that he is a minor. 
Preliminary issue should be framed for the 
purpose of deciding the plea of minority. For the 
trial on this issue a guardian ad litem should be 
appointed for alleged minor. (Vol 16) 1929 Bom 
431 (432). 

[2] The burden of proving minority is on the 
party who alleges it. (’02) 26 Bom 109 (116) (DB). 

♦ (’76) 23 Suth W R 895 (397) (DB). 

[3] As to the quantum of evidence sufficient to 

prove minority, see the following cases. (’07)t 29 
All 29 (8^: 84 tnd App 1 (PC) (Evidence to be 
such as to carry reasonable conviction to judge.) 
»r (’86) 18 Oal 189 (198) (DB). (Mothtr’a evidence 
supported by horoscope — Best evidence) ♦ (’94) 17 
Mad 134 (139) (DB) (Do). * (’10) (1910) Pun L R 

No 213 P. 616 (689) (DB) . (Entry in birth 
register — Relevant evidence.) ♦ (’02) 25 Mad 183 
(209) (DB). (Statement by decease4 relative — 
Relevant.) ♦ (’90) 17 Oal 849 (861) (DB). (Certifi- 
cate of guardianship under Act XL «f 1868 — ^Not 
evidence.) ♦ (’96) 18 All 478 (479) (DO). 

5. Objection in appeal to authority of next 
friend. — (1] Minor plaintiff having right to sue. 
Objection as to want of or defect in the authority 
of next friend is not fiital to the suit and cannot 
bo raised for the first time in appeal. (’89) 1889 
Pun Re No. 166, page 677 (578) (DB) (Such 
defect doos not affect merits and comes under S. 
99 0. P. 0.) (’84) 10 Oal 626 (634) : 11 Ind App 

20 (PC). ♦ (’96) 23 Cal 374 (386) (DB). ♦ (*88) 

11 Mad 309 (316) (FB). ♦ (’09) 8l All 7 (8) (DB). 

♦ (’83) 1883 All W N 193 (193) (DBl. 

Title of suit. — [1] Suit by a minor plaintiff. 
Title and description of the minor should be “X, 
a minor by his next friend Y, versus AB, defen- 
dant.** — ^Minor defendant — ^He should be described 
X, a minor by guardian ad litem Y.” (*8C) 12 Oal 
48 (49) (DB). 

[2] Defect or misdescription in title is notfaital 
to the suit (’86) 12 Oal 48 (49) (DB) (’93) 20 
Oal 498 (504) : 20 Ind App 25 (PC). 

[8] The defect is formal and cannot afford a 
ground per $e foir interlerenoe in appeal. (*87) 14 
Oal 169 (163, 164) (FB). (’72) 17 Pufch W S 144 

(145) (DB). / . ^ 

[But Me (’SO) S 6al 450 (453) (t>B).] 

7. Idablllty <tt ant (ciend for oMie.— (11 Tli. 
Oouit ha, disoiatiou is piepai aaia, to order tk. 
next^riepd to be personally liable foreoBtB.(Voll4) 
1937 Had 1033 (1034). * (Vol 10) 1938 Kag 48 (45) 

♦ ('94) 31 Suth W B 398 (398). (Oaee under the 
old Code.) * ('86)11 Oal 318 (319) * (Vol 36) ION 
Bom 371 (377); ILB (1939) Bom 396 

180 A.W 
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2 , (1) Where a suit is instituted by or on behalf of a minor -without a next 

W-iieP© suit is iustiiuiisd friend^ the defendant may apply to have the plaint taken 
-vritbLoat nexti friendj plaint off tlxo filoj with costs to be paid by the pleadei* or other per- 
to bo taken o2 the f ile. son by whom it was presented. 

(2) Notice of such application shall be given to such person, and the Court, 
after hearing his objections (if any), may make such order in the matter as it thinks 
fit. 

[1882—3. «2 ; 1897-3. «2.] 


0.82R. 1 fconid.J 

[See also (Vol 29) 1942 All 160 (152); ILE (1942) 
All 144 * iVol 29) 1942 Oudh 279 (281) (LB). 

* (Vol 21) 1934 All 468 (468) ; 56 All 663. t (Vol 
28) 1941 Oal 272 (286) : ILE (1940) 2 Otil 285. 
<SuUby next friend of idol dismissed — ^Kexii friend 
personally liable for costs unless Court directs him 
to be indemnified out of trust estate.)] 

[2] Beasonahle grounds for filing the suit- 
:Next friend lomfide in his conduot— Court will 
direct costs to come out of minor’s estate. See 
<’86) 10 B'om 248 (252, 264) (DB). 

[See also CVol 21 ) 1984 Oal 474 ( 477 ): 61 
Cal 227 ,] 

[3] Decree dismissing a suit by a minor not 
expressly directing next friend to pay costs. Costs 
are payable out of Dha estate of the minor. (Vol 
26) 1939 Bom 350 (362), 

[See also (Vol 22) 1936 Bom 112 (119) ; 69 
Bom 36.] 

[4] Suit by minor dismissed with costs. In exe- 
cution of decree for costs minor's property atta- 
ched. Application for refund of tho'money paid 
by the minor to raise the attachment on the 
ground thatthedeoreo could notbeexeon tod against 
the minor can bo made on behalf of the minor by 
a new next friend. (Vol 26) 1939 Bom 350 ( 351). 

[5] Save in exceptional cases neither the infant 
plaintiff nor the next friend ought to he required 
to give security for costs. (’99) 23 Bom 100 (102) 
(DB). ^ (Vol 21) 1984 All 458 (458): 66 All 663. 


[6] On the death of a deceased creditor, his 
minor legal representative demanding debt, debtor 
is entitled to refuse to pay until his interests are 
safeguarded by production of a succession cerfi- 
ficate or of probate or letters of administration. 
Wliere 'the minor in su(sh a case sues the debtor 
fbi: the amount the defendaixt is not liable for the 
costs of the suit. < (^21) 64 Irid Oas 886 (386) 
<DB)(Iiah). 

8. Effect of decree ia suits by mliuorB. — 

(1] Hinor properly represented by the next friend — 
No fraud, opllusion, or gross negligence on^his 
part— Decree pissei} in the suit operates as res 
j^^fkata, (’10) 13 Oudh Gas 158 (169) (DB). ♦ (*08) 
11 oudh Oas 319 (321), (’71) 16 Suth WR 281 

(232) (I^B)v*'(^8ftlO Bom 21 (24) (DB). ♦ (Vol 13) 
1926rrjah 289 (290) V7 Bah 129 (DB). * (Vol 12) 
1925 Mad 379 (380, 881) (DB). ♦ (Vol 6) 1919 Lah 
104 (106) ^DB>- ' • / 


'9. Estoppel .‘^[1]* Minot re|rresen ting himself 
be, of 'full 'ale,' cpjlepting rents, and granting 
ig,^ ^tojped' ‘frbm 'questioning the 

W. 8 Up 


tSi 



[2] Minor executing regintcrod .'<al > doed repre- 
senting himsolf to bo a mujor. ILo will htj u.stop- 
ped from filing a suit through a n* xt Iriond ques- 
tioning the viilulily of those IriinsiiGtions. (*97) 21 
Bom 198 (201) (DB)* 

[3] Person relying upon the ploa of esloppol 
must prove not only that fraud was practised upon 
him by the minor but that ho v/as docoH’cd into 
action by such fraud. (’98) 26 Cal 016 (622) 
^ (’99) 26 Cal 381 (-588, 894) (SB). 

[But See ('97) 24 Oal 265 (270, 271) (SB).] 

[4] There can be no estoppel when the truth 
(of majority) is known to both the parties. (’03) 
30 Cal 639 (546) : 30 Ind App 114 (PC) * (Vol 7> 
1920 Lah 872 (373) ; 1919 Pun Ro No. 162. 

10. Attorney’s costs —(1) The costs incurred 

by the attorney or solicitor of the guardian or 
next friend of a minor party in properly prose- 
cuting or defending tho suit arc rocovcrablo from 
the estate of the minor as necessaries ’* under 8. 
68 of the Contract Act (TXIg] of 1872). (’94) 21 
Oal 872 (880) (DB). * (’81) 7 Cal 140 (144). (^99) 

22 Mad 314 (316, 817) (DB). 

[2] Suit instituted on behalf of a minor, reptr 
diated by him on his attaining majority ptmding 
the-suit stud the suit dismisstid. RoIiclD’r oiiimob 
recover his cost from tho citato <*f tin* quondam 
minor but can procaod against Cm n ‘.xt friond 
personally, (’94) 17 ^htd 25'i (26^) (DU). 

[3] Tho attorney is until led only to a charge on 
minor’s c.slato and cannot got apcrfionil ilnoroa 
against tho infant. (Vol 4) ItUT Cal 662 (C66) ; 43 
Oal 670. 

11. Suits for specific performance by or against 

minors.— ii] As to the m u'nt;tinnbiliiv by 

or against minors for specific ponormanou of 
oontrsotti entftrod into by tho guard i'in: hoc the 
following cases. (’05) 22 Cal 645 (661) (DH)* 

* {’03> 20 Cal 60rt (.>13) * (IICO) 27 Cal ^70 (27h) 
(DB). ♦ (’06) 18 Had 415 (416) (DU) ♦ {‘96) 19 
Bom 097 (701) (DiO* b«aid execuUd 

by minor.) 

12. Suit for possession against person in por 
session as guardian of minor plaintiff.— A in 
possession claiming to bo the dc jure guardian of 
B, a minor, and 0, acting ha next fiumtl at B 
filing a suit agiiinfit A ft)r pr»KSc^^^iou— (Juc^^tion Is 
one oxolufiivcly falling within the purvi^^w of the 
Ouardiins and Wards Act (VUIoflKt)O) and no 
suit is mainh.inablo. (Vol 12) 1025 K.'gi 32H ('l29): 
21 Nag L R 76. 

[See also (Vol 11) 1924 Bern 214 (115) {D25),l 
ORDER 32 RUDE 2— SVKOFSIS, 
i- Soope€ 

2, Suit by minor without a next friend. 

8, Waiver of objection by Defendant. 

4, Costa, 
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Guaprdiinior the “iuit 3. (1) Where ttie defendant is a minorj the Court, on 
to be appointed by Ciuit being satisfied of the fact ot his minority, shall appoint a 
for minor doiw,nUni pt'oper person to be guardian for the suit for such minor. 

(2) An order for the appointment of guardian for the suit may be obtained 
upon application in the name and on behalf of the minor or by the plaintiff. 

(3) Buoh ap ilication shall be supported by an affidavit verifying the fact 
that the pioposed guardian has no interest in the matters in controversy in the suit 
adverse to that oi the minor and that he is a fit person to be so appointed. 

(l) No order shall be made on any application under this rule except upon, 
notice to the minor and to any guardian of the minor appointed or declared by an 
authority competent in that behalf, or, where there is no suon guardian, upon notice to 
the father or other natural guardian of the minor, or, where there is no father or 
other natural guardian to the person in whose care the minor is, and after hearing 
any objection which may be urged on behalf of any person served with notice un- 
der this sub-rule. 

H’>) A person appointed under subrule (1) to be guardian for the suit for a 
minor shall, unless his appointment is terminated by retirement, removal or death, 
continue as such throughout all proceedings arising out of the suit including pro- 
ceedings ill any appellate or revisonal Court and any proceedings in the execution of 
■a decree-] 

[1882—88 «43, 456 ; 1877—38. 443, 446.] 


O 32 R. 2 (contd,) 

1 Scope. — [1] Court should t^ko note of the 
mmonty oC the plaintiff if disclosed during the 
trill even without in ipplioation by the defendant 
and suspend piooiodings till a next fiiend is 
appointed (Vol 11) 1024 Lih 1^8 (188) 4 hih 390 
(SB). (Vol 12) 1925 Rang 825 (326) 3 Rang 239. 

[2] When thoxois a oortidoitod guardian ap- 
pointed for the minor undoi the Guardian and 
Wards Act (VIII of 1890), no third person oan file 
a suit and a suit so filed will bo treated as one by 
the minoi filed without aguaidiam ( 29) 115 Ind 
Cas 466 (466) (All) 

[3] The rule applies to suits instituted by 
persons of unsound mind at the time of institution 
of suit and not otheiwise, (Vol 23) 1936 Lah 7 (8), 

2 Suit by minor without a next friend*—!!] 

Rule applies even to cisos where the fact of 
minority is disci osod duiing enquiry Court should 
stay proceedings ind allow sulfioient time to the 
plaintiff to be ropiosontod by next fiiond unless 
the plamtill instituted the suit with knowledge of 
liis inability in order to deceive tho Court ind 
evade payment in tho even I offailuxo m whicli 
case the suit should bo taknn off tho file (’89) 13 
Bom 7 (11, 12) ( 42) 1142 Oudh W N 281 (284) 

(Vol 11) 1924 Lah ’> Vi (158) :ic (Vol 10) 1923 Mid 
653 (664) (DB) sfc ( 04) 7 Oudk Ois 214 (230). 
* (’08)11 Oudh Ois 160 (164) (DB) (Vol 29) 
1042 Bosh 73 (73) (D?) 

[But see (1886) 13 Oil 189 (190) (Dli) (The rule 
applies onl> whole tho f ict ot minority is apparent 
on tho pi unu j 

[2] Wheie tho pluntift attains minority by the 
time of tho enquiry as to his minority, there is no 
necessity for an amendment. (Vol 29) 1942 Pesh 
73 (73, 74) (DL) * (’8c) 11 Oil 189 (191, 192) 
<DB) (Vol 9) 191 S All 71 (71) (DB) ♦ (Vol 10) 
1921 Mad 663 (554) (DB) 

[3] Tho Calcutta High Court has held that an 


Older taking the plaint off the file is appealable. 
(1886) 13 Cill89(191)(DB). ♦ (1884) 10 Cal 102 
(106) (DB) 

[See (Vol 8) 1921 0 il 776 (778) 47 Cal 721 

* (Vol 6) 1918 Oal 65 (56. '56) (DB).l 

3 Waiver of objection by defendant.— [1] 

The non-representation of the minor by a next 
friend is only an irregularity capable of being 
waived by the defendant and a defendant who 
elects to proceed with the suit without objeotioa 
cannot contend for fhe first time m appeal that 
the suit was not maintainable owing to the mino« 
rity of the plaintiff. (Vol 16) 1928 Oal 537 (639) : 
66 Oal 712 (DB) ♦ (*99) 22 Cal 272 (274) * ('Sl^ 

1881 All W N 160 (161) (DB) ♦ (’84) 1884 Bom 
P J 263 (263) (DB) ♦ (’96) 19 Mad 127 (129) (DB> 

♦ (Vol 27) 1940 Nag 99 (102) . ILB (1941) Nag 
736 1939 Nag L Jour 677 (582) 

[But see (’66) 1 Agra 1 (2) ] 

[2] Next friend appointed on objection by de- 
fendant — ^He cannot in appeal contend that as the 
suit was instituted without next fnond i( wis not 
maintainable (Yol 9) 1922 Mad 269 (2f 0) (DB). 

4 Costs. — (1) On an order diraoLing suit by 
minor to be taken ofi the file costs should not be 
ordered out of the estate of minor but should be 
recovered from the pleader or any other person 
who presented the plaint (1889) IS Bom 234 
(236). 

ORDER 82 RRLB a-SYN9)PSIS, 

1, Scope and object of the rule. 

2. Shall appoint a proper person to be guav« 
dian for the suit/’ 

2 (a) Title of suit against minor. 

8. *'Oa being satisfied of the fact of hie 
minority.” 

I When defendant pleads minority. 

fi. Non^representation. 




to. 83 B. 8 (4) (Lah)] 
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[a] Sub-inlets) -was inserted by the Code of 0ml Prooeduie (Third Amendment) Act 193T 
(16 of 1937), Section 2. 

Objects and Beasons. 

“ Rule 8 (4) —This is based on section 443 (of 1882 Code) The Committee think 1 1 necess uy to 
ensure that notice should reach one interested in the minor*s welfarci ind this rule inns it soouuno this 
result *’ — S 0. R. 

PROYINCIAL AMENDMENTS 

ALLAHABAD 

Add the following proviso to sub-rule (4) 

‘ Provided that li ttie tnmoi is under ten ye\is of Ttge no such notice s>hall bo issued to. him.'* 

BOMBAY 

The words “ to the minor and *’ in sub-iule (1) shall be cluhiLd l )- -IWj] 

LAHORE 

(i) The following sub-rules were substituted for sub rules (3) and (4) 

“ n) The plain tifiE shall file with his pUmt a list of relitives of the minor in<l other \ erst ns. 
With their addresses, who prima facie are most likely to be cap ible of kcting as gu irdi m for iho mu t h r a 
minor defend mt The list shall constitute an application by the pi xm till unda ‘^ub rule <2), ibove 

(4) The Court may at any time after institution of iho suit call upon the pi imtiH to furnish 
such a list, and, in default of compliinoe, may reject the plaint *' 

(ii) The following sub-rules (6) and (7) were added 


0. 32 R. 3 (contd), 

6. Absence of formal order of appointment of 

^uardian— Substantial representation. 

7. Illegal procedure in appointing guardian. 

3. Decree against major treating him as minor 

and vice versa 

9. Such application shall be supported by 
afflda'nt— Sub-rule (3) 

10. Notice to minor and bis guardian. 

11. Duties of a guardian— Gross negligence 

12. Effect of fraud or gross negligence of 

guardian 

13. Probate proceedings 

14. Effect of sub-rule (5). 

1 Scope and object of the rule — [IJ The 
object of the rule is to guard minor s interest by 
proper representation in a <>uit filed against him 
fVol 14) 1927 Bom 613 (616) ♦ (Yol 24) 1937 Cal 
668 (669) ILR (1937) 1 Cal 586 

[2] The Court should be vary careful in decid- 
ing that the proposed guardian is a fit and proper 
person to act as guardian but also that he has ne 
interest, directly or indirectly, adverse to that 
of minor. (*02> 24 All 383 (3b6, 893) (EB). ♦ (Vol 7) 
1920 Oudh 164 (166) 23 Oudh Oas 396. # (Yol 23) 
1986 Bang 237 (288). 

[S] A guardian ad litem is constituted by an 
order of the Court but a next friend automatically 
constitutes himself by taking steps in the suit. 
(Yol 29) 1942 All 160 (162) ILB (1 942) All 144 
[4] Rule does not apply to partition proceedings 
under XT P Land Revenue Act (Yol 6) 1919 Oudh 
128 (128). 

[61 The rule applies to prootiediiigs in Revenue 
Courts (Yol 18) 1981 All 666 (667) (BB). 

[61 Rule does not apply to commutation pro- 
cieedinga under Bengal Tenancy Act. (Yol 14) 
1927 Cal 874 (374) 

[7] Rule to proceedings under S 26 R, 

Bengal Tenan<^^, (yol 26J| wm Qal 786 (787). 


[8] Rule applies to proceedings imdu U. P# 
Encumbered Estates Act (\ ol 20) 1930 All 607 
(600) ILR (1939) All 6S7 

2. “Shall appoint a proper person to be 
guardian for the sult.“—[X] The rule m jnandir 
toty and the Court is bound to appoint a proper 
guardian for a minor defendant. (Vol 7) 1920 Bom 
64(56): 44 Bom 767 (DB) se (Yol 1) 1914 Oudh 
107 (108) 16 Oudh Oas 261 ♦ (Vol 4) 1917 All 

477 (479) 89 All 8 (DB) ♦ (»C0) 6 Ivtad H C R 
App 8 (5) * (Yol 22) 1085 Nag 23j (2>li) ’I \ i« 
LB 403 (DB) ^ (Vol 25) 10^8 Oil7^h( ,() m 
(Vol 25) 1938 Lah 5L (620) {DP) (V ol 2 1 ) 1937 
Bang 126 (128) 19^7 Kan^' L K 161 * (Vol 21) 

1934 Oudh 475 (48 1) 

[2] The Court ib bound to s itisfy xtsi if th it the 
propo<«od gu irdun is i fit and proper por^on ( 07} 
29 All 676 (677, 67b) (DB) ^ (Vol 21) 1911 Bom 
390 (396) 

[3J The Court is bound to ippoint » guaidun for 
i minor doftndint, even though the ni aigmg 
luombei of tho family of which such wimor k a 
member is b oo-dofendant (Vol lb) 1931 All 136 
(13C) 63 All 427 (DB) ♦ (Vol 21) 1931 Oudh 475 
(484, 486) (DB). ♦ (^86) 10 Bom 21 (24) (DB) 

[4] Tho institution of x suit igam«t a m nor m 

complete and sives limitation tven though further 
progress of the suit depends upon the app< intmi nt 
of a suitable guaidian (Yol 28) 1941 Nag 130 
(181) ILR (1942) Nsg 322 (Vol 4) 1917 All 477 
(479) 39 All 8 (DB) ^ (Vol U) 1927 All 787 (787): 

49 All 869 (DB) * ( iD) 64 Ind Cas 576 (676) (DB) 
(XT P B R) 

[5] The Code does not permit the appointment of 
joint guardians ad Utem (Vol 23) 1936 Rang 237 
(238) 

l6J Where a guardian is appointed by Court 
though the mother also is allowed to represent the 
minor, an appeal m the suit should be filed only by 
the guardian^ (Vol 81) 1944 Nag 78 (79, 80 ) ILB 
(1944) Nag 270 

2 (a). Title of suit aganisi minor— [IJ In a 

suit against minor, the minor should himself ba 
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“(6) Any application for the appointment of a guardian for the suit and any list furnished under 
this rule shill be supported by in afhdivit verifying the fact the proposed guardian has no interest in the 
matters in controversy in the suit adverse to tint of the minor and +hat such person proposed is a fit 
person to be so appointed 

(7) No order shall be mide on any application under this rule except upon notice to any guar$ 
dim of the minor appointed or declared by an authority competent m tint behalf, or, where there is no 
such guaidim, upon notice to tho fither or olhai natur il guardiin ot the minor or, where there is no 
father or other natur il gun dian to the person In whose care the minoi is, and after hearing any 
objection which may bo urged on behalf of %ny poison seived with notice nnder this sub rule 


Provided tint the Court miy, if it sees fit, issue notice to llie minor also.*' 

MADRAS 

(0 Delete Rule 8 as it stood originally in the enactment of 1908 before its amendment m 1037 and 
r. suhU%t'nte in lien thereof the new Rule ) set forth below: 
y i tic n _ Any pel son who is ofsoiud mind and has attuned majority 

miy act as next friend of a minor o* is lus guardian for the suit 


next friend or guirdun 


Provided that the interest of that person is not idverso to th it of the minor ind that he is not, 
in the case of a next friend, a defend mt, or, in tho case of i guirdiin foi the sun, a plaintiff 


Appointed or docl ired 
guardims to bo proler- 
red ind to be suporbede 1 
only for reasons recorded 

Guardian to be ap- 
pointed by Court 


(2) Whore a minor has a guardian ippointod or declared by competent 
authority, no peison other than theguirdian sliall act as the next friend of 
tho minor or b i ippointed hrs guudian for the suit unless the Court consilers, 
forreisonsto boncordtd, that it is for the minoi s welfare that mother 
person be permitted to act or bo appointed as the cise may be 

(3) Whore the defendant is a minor, the Court, on being satisfied of 
tho fact of hi8 minority, shall apxioint a proper person to bo guardian for the 
suit for the minor 


(4) An order for 

Appointment to be on 
application and whore 
necessary iftor notice 
to proposed guardian 

reasons to bo recorded 
referred to above 


tho appointment of a guardian for the suit mav be obtained upon application m 
bhe name and on behalf of the minor or by tho plaintifi The ipplication, 
whero it 18 by tho plaintiff, sh ill s^t forth in tho ordoi of their suitability, 
a list of person' (with their full addtessc*- for '<rrvioo rf notice in Foim No 
llA bet forth in Appendix H hereto) who iro competent and qu ilified to act 
as guardian foi the suit for the minor defendant The Court may, for 
m any particular case, exempt tho ajiplicmt from iuimshing the list 


(5) The application referred to in the above sub-rule, whothor mide by tho plamiiff or on behalf 
Contents of afiidavit of tho minor defendant, shall be supportod by an allid wit vexifying the fact 


iiy support of the appli- 
cation for appointment 
of guardian 


that the proposed guaidian his not, or that no one of tho proposed guardians 
has any interest in tho matters in controversy in the suit adyeise to that of 
tho minor and that the proposed guardian or guardians are fit poisons to be 
RO appointed The iffidavit shall further state, looording to the oiroum- 
stanoes of each case (i) pirtioulirs of any existing guardian appointed or declared bv competent 
authority, (b) the name and address of the person, if any, who i« tho de facto guardian of the minor, 
{a) the nimos and addresses of persons, jf any, who in the event of tifchor the natural or the facto 
guardian or the guaidian appointed nr doclaiod by competent authoiit^, nor being poimitted to act, or 
by reason of relationship or interest oi otherwise suitable persons to act as guaidims for the minor for 
the suit 


0 32 R 3 (contd) 

made, and dcsciibed as a d fondant, some othei 
person being named as guaidian. (’7‘’) 20 Suth 
W R48 (48) (DB) 

[2] Minors sued is mi)ors- Written ’^titemmt 
filed by their mother is thur gu irdi in —Coin t ic- 
oepting the same — Failure to unond tlie 
title IS a mere irregularity. (Vol 20) 11 >5 Pat 
104(110) 12 Pat 117 (DB) 

3. “ On being satisfied of the fact of Ins minor- 
ity” — ^[IJ Medical evidence as to th/ igo ot i ptr- 
son renders other evidence rondcrod m the c isc as 
to his age medically probable or impiobiblc (Vol 
7) 1920 Oudh 164 (166) 23 Oudh Oas 3% 

4 When defendant pleads minority.— [IJ De- 
fendant sued as major pleading minority — Proper 
proooduxe— Pieliminaty issue to be raised on the 
question and decided after appointing guardian ad 
htem for tho purpose— If allegation found true a 
guardian in suit to be appointed— If not guardian m 
enquiry to cease acting ( 93) 16 M»d 844 (846) (DB) 
^ (Vol 18) 1926 Pat 489 (490) 


[1] 3\luioi appiv to be impleaded ab leg al icp- 
rcsenfeatiVG of dc3ci‘'Od party — Guardi m ad hUm 
ahould bo appointed n onquity to decide whothor 
he IS me (Vol 11) 192^ Mad 813 (814) 

5. Non-representation. — [1] Doe^rpo passed aga- 
in u a minoi not itqiii untel ib, without jurisdic- 
tion ind thou f>i 0 null ind void (Vol 29) 1942 
ljahl20(in) (I) ) ♦ (Pi) 1942 Oudh WN 118 
(120) ★ (Vol 27) ] MO All 202 (208) * (*09) 32 
( al 2% (iU 31S) U Tnd App 23 (PC) * (’13) 16 
Gidh Gas 247 (261) 35 AU 487 40 Ind App 182 

(ro) 

[But see (Vol 16) 1928 Mad 1067 (1068) ♦ (Vol 16) 
1929 Mad 2l3 (217) 62 Mad 276 (FB) (Per Deva- 
doss, J OHUr] 

[2] To set aside a decree against the minor, it is 

not necessary to show that the minor has sufiered 
any prejudice by non-representation (Vol 11) 1924 
AU 892 (893) 46 All 744 (DB) 

[8] The minor may ignore or disregard a decree 
passed against him Without representation eveta 
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Application for appoint- 
jnent of guardian to be 
separate from applica- 
tion for bringing on 
record the legal repre- 
sentatives of a deceased 
party. 


(6) An application for the appointment of a guardian tor the suit at 
a minor shall not be combined with an application for bringing on record 
the legal representatives of a deceased plaintiff or defendant. The applioti- 
tions shall be by separate petitions. 


* (7) No order shall be made on any application under sub- rule (1) abovo except upon notice to 

T « guardii-n of the minor appointed or dcclarad by an authority coiupotont 

Notice 01 application that behalf or where there is no gua ‘dian, upon nocico to the father or 
to Da to persons other natural guardian af the minor, or where there is no father or other 

mtereafcoa m tne minor natural guardum, to the person in whose care the minor is, and after hearing 

aeie n dan t other than the objection which may be urged on behalf of any person served with notice 

proposed guardian. under this sub-rule. The notice required by this sub-rule shall be served six 

clear days before the day named in the notice for the hearing of the application and may be in Eoriu 

No. 11 set forth in Appendix H hereto. 


(8) Where the application is by the plaintiff, he shall, along with his application and adiilavit 
Sneoial nrovision to referred to in sub-rules (1) and (5), above, produce the nucessary foriu.s in 

shorten delay in Pettme duplicate, filled in to the extent that is possible at that stage for the i8.Hue 

a guardian appointed * simultaneously of notices to two at least of the proposed guarduina for the 
^ ^ suit to bo selected by the Court from the list referred to in sub-rule (4/ 

abofa, together with a duly stamped voucher indicating that the foes prescribed for sorvicn have been 
paid. If one or more of the jiroposod guardians signify his or their consent to act, the Court shall appoint 
one of them and intimate the fact of such appointment to thepottion appointod by rogistored post.li; no one 
of the persona soryod signifios his consent to act, the Court shall proceed to serve simultaneously another 
selected two, if .o many there be, of the persons named in the list rtferrtd to in sub-iule ,(4} above, but 
no fresh application under sob-rule (4) shall be deemed necessary. The applicant shall, "within three 
days of intimation of unwillingness by the first set of proposed guardians, pay the proscribed fee for 
service and produce the necessary forms duly filled in. 


0. 82 R. 3 (contdfj 

without having it set aside (Yol 21) 1984 Mad 886 
(387) : 67 Mad 973 (DB). 

[4] The executing Court cannot go behind the 
decree and question its validity on the ground that 
it was one passed against a minor or a person of 
unsound mind who was not properly represented 
(Vol 20) 1933 Oal 85 (87) : 60 Cal 191 (Oa.so relating 
to lunatic.) * (Vol 24) 1937 Mad 509 (510) ; TLB 
(1937) Mad 834 (DB) ♦ (Vol 23) 1936 Mad 618 (618): 
59 Mad 642 (DB) * (Vol II) 1924 Lah 448 (4-18) : 
6 Lah 54 (DB) * (Vol 18) 1931 Rang 252 (256) : 9 
Bang 480 (PB)(05i!Jc/') * (’04) 7 Oudh Gas 199 (200) 


[But see (Vol 25) 1938 Lah 616 (619) (DB) * (Vol 

^ ^03 (DB) ♦ 

(Vol 13) 1926 Mad 429 (429),] 

[5] The objection of a minor not represented in 
the suit to the execution of the decree does not 
fall under S, 47 of the Code and a suit to set 
aside me decree and the sale in execution thereof 
ia.not barred by section 47. (*09) 31 All 672 (582^ • 

, 36 Ind App 168 (PC)i ' ' ‘ 

[6] A minor not properly represented in the suit 

and againist whom an decree has been 

passed cannot apply under 0. 9 K. 13 to set aside 

(Volll)l9241vrad 489 .(489) ^ 

S‘(3o\“ .“h Jisna'®®’ • ™ 

■ . ifS S S a.‘S4" .‘n S? 'Ai 

(YoH 4) 1927 Oudh 173 (174) (DB). ' ' 

[7] mate an ineompetent or disqnalifled guar- 

party, the poaitu^ ia 
674 (OT 7 )^“” ^ appointed at all (Vol 

, suit.by arduiv 


the Court acquires jurisdiction to decide hiii, case 
(Vol 10) 1928 Pat 242 (260) : 2 Pat S8S 

[9] The ‘deareo passed against miixoT properly 

represented is binding on him and the Judgoniont 
will operate as res judicata him mHubscqu- 

ent proceedings. (’87) 10 Mad 272 ^279) (DB). ♦(Vol 

13) 1926 Bat 628 (529) : 6 Pat 768 (DB). ♦(’•.>5) 
19 Bom 671 (576) ♦ (Vol 15) 1928 All 021 (62«) 
(DB). ♦ (Vol 13) 1926 All 30 (40, 41) ; 4-8 All 44 
(DB). *(1900) 24 Bom 547 (Qv2) (DB). ♦(Vol 

14) 1927 Oal 865 (866,867) (DB). ♦(^07) 34 Cal 
83 (89) (DB). .♦ (Vol 1) 19X4 Mad o84 (685) ; 37 
Mad 535 (DB). * (Vol 5) 1918 Oudh 05 (97). ♦ 
(’10) 18 Oudh Cas 168 (150). 

[10] In cases where in fact the guardlsii wa^ 
appointed and in fact the guardian acted lor 
the minor, the appointment may not he oA^able 
of being called in question on the ground of any 
irregularity. C42) 1942 Oudh W N 118 (120). 

(Ill A minor who ©an establish gross negli- 
gence on the part of guardian and resultant 
prejudice to himself has a substantive right to 
avoid the decree so passed. (Vol 29) 1042 Mad 
384 (384) : 1 L R (1942) Mad 626 (DB) ♦ (Vol 29) 
1942 Mad 82 (84) ♦ (Vol 29) 1042 Oudh 34 (37) t 
17 LuoM (DB) ♦ (Vol 28) 1041 Gal 401 (404, 405) ! 
I L R (1941) 1 Cal 477 ♦ (Vol £8) 1941 Oudh 223 
(224) (Failure to raise important defenoo) 
* (Vol 27) 1940 All 256 (258) : i L R (1940) AH 
344 (DB) ♦ (Vol 27) 1940 Lah 206 (20H) ♦ (Vol 27) 
1940 Mad 810 (810) (DB) ♦ (Vol 19) 1032 All 298 
(.501, 306, 308) : 64 All 646 (FB) * (Vol 22) I0a5 
Pst 24 (28, 29) (DB) * (Vol 23) 1086 Pat 231 
(236) : 14 Pat 824 (DB) ♦ (Vol 17) 1930 Sind 186 
(187> : 24 Sind L B 420 (DB). 

[12] The minor can exercise fhe right to avoid 
the decree passed as the result of the negligence oi 
guardian in the followix^ ways : 
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(0) Ko person shtill, without his consent, ho appointed guardian for the suit. -Whenever an 
1^0 person shall be ap- is made proposing the name of a person as guardian for the suit, 

■pointed guardian with- a notice in h oim No, llA set forth, in Appendix H hereto shall be served on 
out his consent. proposed guardian, unless the applicant himself be the proposed guar- 

dian or the proposed guardian consents. 

(10) Whore the Court finds no person fit and willing to act as guardian for the suit, the Court 

Court cuardUn-when appoint any of its officers or a pleader of the Court to be the guardian 

to be annomted— how ha direct that the costs to bo incurred by that officer in the perfor- 

is to bAnh.ofld in funds »i^inoe of his duties as guardian shall be borne either by the parties or by 
^ ‘ i * xnore of the parties to the suit or out of any fund in Court in 

which tho minor is interested, and may give directions for tho re-payment or allowance of the costs as 
.justice and the oiroumstanoos of the case may require. 

(11) When a guardian for the suit of a minor defendant is appointed and it is made to appear 

for a i 2 u-irdian Court that guardian is not in possossion of any or sufficient funds for 

^ ‘ the conduct of tho suit on behalf of tho defendant and that the defendant 

will bo prejudioed in his dofoneo thereby, tho Court may, from time to time 
order the plidntiil to advance moneys to tho guardian for purpose of his 
defence and all moneys so advanced shall form part of the costs of the plaintiff m the suit. The order 
shall direct that the guardian, as and when dirootod, shall file in Gourt an account of the moneys so 
received by him/' 

(ii) In the nowsub»rulo (5) added by the Civil Procoduro Code (Third Amendment) Aot XVI 
of 1937, to Rule 3 as it originally stood in the enactment of 1908, for the words ** sub-rule (1),“ 


Eunds lor a guardian 
‘’othor tlian Court guar- 
dian to defend. 


substitute the words “ sub-rulo (3)," and number tho new sub-rule as (3) (a). 

HAOPUR 


[6-9-19381 


For Buie 3 subsHttUe the following : 

Guardian for the suit “3. (1) Where the defend int is a minor, the Court, on being satisfied 

to be appointed by Court Of the fact of his minority, shall appoint a proper person to ba guardian for 
for minor defendant, the suit of such minor, 

(2) A person appointed under sub-rule (1) to be guardian for the suit for a minor shall, unless 
his appointment is terminated by retirement, removal or death, continue as 'such throughout all 
proceedings arising out of the suit including proceedings in any appellate or revisional Court and any 
proceedings in the execution cf a decree." [29-6-1943. J 

tOUDH 

Md the following proviso to sub-rule (4) : 

« “ provided that if the minor is under ten years of age no such notice shall bo issuod to him," 


• 0. 82 R. 3 foontd). 

[a] Ex parte decree may ba set aside under 0. 9 
R, 13 The negligence of the guardian constituting 
a “sufficient cause" (Vol l2) 1926 Pat 612 (613, 
514) (DB) * (Vol 20) 1933 All 116 (il6) : 65 All 
136 (DB) ^ (1886) 12 Cal 60 (76, 76) (DB). 

[b] Appeal from the decree (Vol 20) 1933 All 
116 (116) : 66 All 136 (DB). 

[oj Review of tho judgment may he applied for 
- <Vol 20) 1933 All 116 (IIC) : 55 AH 136 (DB) 
4 c(Vo 13) 1916 All 324 (325) : 38 All 459 (DB) 

♦ ('12) 16 Ind Cas 548 (544, 545) (DB) (Cal). 

[See however (Vol 28) 1941 Cal dOl (403, 40^-) : 
I L B (1941) 1 Cal 477]. 

[d] >A suit to set aside the decree (Vol 20) 1942 
Mad .82 (83) ♦ (Vol 29) 1942 Mad 384 (384) : 1 L B 
(1942) Mad 526 (DB) * (Vol 28) 1941 Cal 401 (404, 
406) :.l Tj B (1941) 1 Oal 477 * (Vol 28) 1941 Oudh 
(224) (Vol 5) 1918 Nag 187 (180, 191) >l«( Vol 
20) 1988 All 116 (116) : 56 All 136 (DB) « (Vol 6) 
1919 Lah 136 (l36) ; 1919 Pun Be No 24 (DB) 
*(Vol9) 1922 Mad 278 (273, 274) ; 46 Mad 425 
(DB) ^(96) 22 Oal 8 (11,13) (DB) ♦(Void) 
1918 Lah 223 (224) : 1917 Pun Be No 108 (DB) 

♦ (Vol 25) 1938 Pat 487 (440) ; 17 Pat 230 (OB) 

♦ (Vol 23) 1036 Pat 281 (288, 239, 240) i 14 Pat 824 

(DB) ♦ (Vol 28) 1986 Bang 287 (269), ^ 

[But see (Vol 27) 1940 Bom 83 (34) ♦(Vol, 2?) im 
Bom 66 (69, 70, 73) ; ILB (1930) B6m $40(^0) 


♦ (Vol 25) 1938 Bom 206 impliedly overruled J. 

[13] A do or 00 against a minor so long as it 
subsists cannot bo treated as void merely on the 
ground of tho gross negligence of the guardian 
ad litem (Vol 29) 1942 Oudh 33 (37) : 17 Luck 1 
(DB) ((Vol 27) 1940 All 266 ; I L B (1940) All 344 
and (Vol 19) 1032 All 298 : 64 All 646 (EB> 
dissented from). 

[See, also (Vol 2-0 1037 PC J (4) : I L B (1937) 
Mad 2G3 (P G) (Person attaching a decree against 
him on the groTind of gross nogligonoo cannot rely 
on B 4,4 of Evidonou Aot]. 

(But see (Vol 27) 1940 AH led (268) : ILB 
(lO’iO) All 344 (DB) ♦ (Vol 19) 1932 AU 29,8 (298) : 
54 All C4G (bDi) ♦{Vol 27) 1940 All 416 (420) : 

J L B (1940) All 580 (DB). 

[14] A minor against whom a decree has been 
passed without theappointm®u^» oi a proper gu^diaa 
may apply in the suit itself for an order under B. 6 
(2);(Vol 27) 1940 Lab 364 (166) ♦ (Vol 20) 1933 
All Xi6 (116) ; 66 AU 186 (DB). 

[15 J Decree set aside on the ground of non- 
repi;es<mtation or on the ground of gross negli- 
gence of the guardian — he Court can, under its 
mbereBt powers, revive thefirst suit, and proceed 
VJtb it froni, the stage at which it was declared 
that the ntooeedings w^.ro illegal as against the 
minor. ('40) 1940 AU W B H 0 62 (68) (DB) 

('28) 1928 Mad WN 276 (278, 280) (DB) 
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O. 32B. 3 (contd). 

(Dissenting from (Vol 11) 1924 Mad 489) ^ (Vol 
4) 1917 All 477 (479) : 39 All 8 (DB) ^ (Vol 12) 

1925 Oal 512 (513) * (Vol 18) 1926 Oudh 32 (33) 
(DB) ^ (Vol 24) 1937 Nag 165 (16C, 167) ; I L B 
(1937) Nag 360 * (Vol 23) 1936 Oal 421 (423) ; G3 
Oal 1227 (DB) 

6 Absence of formal order of appointment 
of guardian— Substantial representation — [1] The 
absence of the order of appointment ot a guardian 
is only an irregularity which, in the absence of 
any prejudice to the minor resulting therefrom, 
will not be a ground for setting aside the decree 
where he has been eftectively represented ('42) 
1942 Oudh W N 118 (J20) ^ (’40) 1940 Nag L Jour 
266 (259) * (’03) 30 Cal 1021 (1031) : 30 Ind App 
182 (PC) * (’87) 14 Gal 204 (209, 212, 216) (PB) 
Mc (Vol 8) 1916 Pat 267 (26^) : 1 Pat L Jour 573 
(FB) * (Vol 32) 1945 Pat 133 (134) : 23 Pat 640. 

[2J A misdescription ot the minoc in the 
pleadings is only an irregularity which is not 
necessarily fatal to the suit. (Vol 27) 1940 All 467 
(471) (DB) ^ (’89) 16 Gal 40 (56) ; 15 Ind App 196 
(PG) (’87) 14 Gal 204 (209, 214) (FB) 

7. Illegal procedure in appointing guardian.— 

[1] Decree cannot be set aside on the ground of an 
irregularity in procedure in the appointment of 
guardian unless it has caused prejudice to the 
minor. (Vol 29) 1942 Pat 372 ( 376) ♦ (Vol 7) 1920 
Oudh 164 (166,167): 2B Oudh Oah 896 * (Vol 21) 
1934 Oudh 171 (173) ; 9 Luck 5$6 (D?) ^ (Vol 13) 

1926 All (545) ; 49 All 12? (F?) ^ (Vol XSi) 1,926 

Lah 4?S (4.84 »iCTol P OaJ 24T ' 

[2] The absence of, or omission to, file an affi- 
davit as required by sub-rule (3) cannot render the 
decree void and cannot be a ground for setting 
side the decree unless prejudice is proved (Vol 10) 
1923 Mad 466 (467) (DB). 

[8] The question whether minor was prejudiced 
depends upon the facts and cuoumstances of each 
case and does not neoessaidy follow from the ir- 
regularity m the appointment of a guardian ad 
htem (Vol 3) 1916 All 363 (365. 356} (DB) * (Vol 
8) 1921 All 393 (396) : 43 All 104 (DB) 


8. Decree against major treating him ai minor 

and v%ee versa — [1] A major defendant who is 
described and impleaded as a mmoi, cannot bo 
treated as a party and is not bound by decree pass- 
ed In the suit. (Vol 6) 1919 Pat 10 (12) * (Vol 3) 
1916 Oudh 257 (260, 261) * ('96) 23 Gal 686 (689) 
(DB) * (Vol 25) 1938 Rang 468 (472, 478) (DB). 

[2] A minor who is treated as a major and im- 
pleaded as such cannot be treated as a party to 
the suit and is not bound by the decree passed in 
the suit. (Vol 18) 1926 .All 387 (387): 48 All 862 
(DB) * (*13) 18 Cal L Jour 18 (21) (DB) ♦ (Vol S) 
1916 Mad 33 ( 36, 36) : 38 Mad 1076 (DB) * (Vol 12) 
1926 Pat 367 (368). 


[See however (Vo3 16) 1929 All 14« (154) (DB)J 
[3J Major defendant who is aware of the defect 
or takes part in the proceedings without objection 
Will be estopped from questioning the validity of 
"the decree later on (’06) 28 All 416 (417) (DB) ^ 
MVol 11) 1924 All 94 (95) : 45 All 608 (DB) V (Vol 
J) 1921 Cal 684 (587, 688) (DB) * (’98) 21 Mad 167 
<169) (DB). * (Vol 5) 1918 Mad 645 (647, 548) (DB) 
^ shall be supported by aifidh- 
[I] An application for the ap- 
^ should be suppiorted by an 



affidavit stating the fact of minority of tho defon«* 
dant and that the ptoposod gii irdian is a fit pernon 
to be appointed as guirdian. (’02) 4 All 38:} (303) 
(FB) * (’07) 10 Oudh Ci-5 321 (131) (DB). 

[2] The absence of an affilavifc is only an irre- 
gularity which cannot render the decree invalid. 

See sub-r. (3) of B. 3 substituecl by the Madra« 
Htgh Court as to tho contents of the affidavit in 
support of a petition under this rult’. (’10) 32 All 
287 (294) ; 37 Ind App 77 : 13 Oudh C I i3 (PC). 
[See however (Vol 9) 1922 L ih 417 ( i4.s) ] 

[3] G-uardivXn ad Appliciiian to appoint 

one not disclosing certain relations— Applicant held 
not guilty of fraud. (Vol 22) 1935 Mad 10S5 (10S6). 

[10] Notice to the minor and his guardian. [’1 
Without giving the noco^sarv notices to the per- 
sons referred to in the rule a guatdl m for the 
minor cinnot be appointed (Vol 11) 1027 Bom 
613 (615) * (Vol 21) 1014 All 2l2 (214) (DB) 

4) 1017 l\ral 665 (Oob) ★ (Vol 17) 1930 All 600 (610) 
(DB) *{Vol 8)1921 Nag 126 (126, 127) (Vol 1) 
101^ Oudh 328 (328) (DO) He (Vol 6) 1918 l>it 2X1 
(213) He (Vol 33) 1946 Smd 93 (05, 96) : ILR (1945); 
Kar 466. 

[2] Tho objects of giving notice bo minor arc as 
follows : — 

[«i| To enable him to come and defend whore he 
is not a minor. (Vol 14) 1927 Bom 613 (616)^ 

[b] To enable him where he Is a minor to express 
bis wishes in the matter of ohmoe of thA gnardian. 
('ll) 11 Ind Gas 817 (319) 1 1912 Bun Be Ho* ^ 

[8] The omission to send the notioe required bj^’ 
this rule is, only an irregularity which wlU not 
vitiate the proceedings unless it is a proved that 
the minor has been prejudiced thereby m his de- 
fence. (Vol 21) 1934 Lah 132 (133) ♦ (Vol 21 ) 193 1 
Pat 427 (430) (DB) (Vol 18) 1926 All 757 (769) : 
48 All 828 (DB) * (Vol 2) 1915 All 62 (GJ, C4) ; 37 
All 179 (DB) Hc (Vol 14) 1927 Bom 613 (616) H* (Vof 
3) 1916 Bom 150 (162, 153) : 40 Bom 541 (DB) * 
(Vol 11) 1924 Mad 763 (763, 764) ♦( Vol 5) 1918 Mad 
545 (547, 6 4 8) (DB) * (Vol IC) 1029 Oudh 481 (4S2) : 

4 Luck 617 * (Vol 10) 1929 Sind $2 (34) (DB)^ 
(Notice nob necessary in Sind owing to the amend- 
ment in 1927) HC (Vol 11) 1924 Pat 772 (DB) ♦ 
(’12) 13 Ind Gas 694 (695) (Oal) * (Vol 24) tm Oal 
668 (659): ILR (1937) 1. Oal 5e6er(Vol22) 1985. 
Oudh 287 (288) : 11 Luck 30 (DB). 

[But see (Vol 8) 1921 Pat 25 (26) : 6 Pat L. 
Jour 82 (DB).] 

[4] Unless there is fraud or collusion on the part 
of guardian, omission to send notice will not 
vitiate proceedings. (Vol 15) 1928 All 62X (632) 
(DB) ♦ (Vol 10) 1923 Lah 676 (577, 678) ; 5 Lah 88 
(DB) HC (’28) 109 Ind Oas 621 (622) (Lah) ♦ (Vol 7) 
19.0 Oudh 164 (167) : 28 Oudh Can 896 ♦ (Vol 10) ♦ 
1928 Mad 466 (467) (DB). 

[5] Prejudice is not a mxtter of assumption at 
presumption but of positive proof (Vol 11) 1924 
Mad 763 (763) 

11. Duties of a gaardiaa-03rose iiagUg6iiee.-"[l>I i 
The guardian ad hsem is bound to act strictly 
in the interests of the minor and to raise the best 
possible defences for him. (Vol 28) 1941 Oudh. 
223 (224) ♦ (’12) 1912 Pun W* B. No. X27page 
844 (846) (DB). ♦ (Vol 22) 1985 Lah 849 (8(fc) ac 
(Vol m 1987 Mad 472 (476). ♦ (Vol 22) 1986 Pat. 
140 (141) (DB). 
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Who may aofc as next 4. (1) Any person who is of sound mind and has attained 

friend or bo appointed majority may act as nextjfriead of a minor or as his guardian 
guardian for the suit for the suit • 

Provided that the interest of such person is not adverse to that of the 
minor and that he is noc, in the case of a next friend a defendant, or, in the case of 
a guardian for the suit, a plaintiff. 

(2) Where a minor has a guardian appointed or declared by competent 
authority, no person other than such guardian shall act as the next friend of the 
minor or be appointed his guardian for the suit unless the Court considers, for 
reasons to be record<=*d, that it is for the minor’s welfare that another person be per- 
mitted to act or be appointed, as the case may be. 


0 32 R 8 (contd.) 

[2] Ho maafc aot ia good faith i.e , with dua 
oara and caution. {*9^) 1898 Pun Bvi. No. 35, 
page 124 (127) (DB). ♦ (Vol 28) 1941 All 318 (820) 

[3] Every kmd of negllgenoo of tho guardian 
will not) render the prooeadmga, othecwiso regu- 
lar and proper liable to be re opened. (Vol 15) 
1928 Nag 207 (208) ♦ (Vol 11) 1324 Mad 800 (860) 
♦ (’12) 10 All b Jour 149 (162). 

[4] The negligence must be such as leads to 

the loss of the right which might have been 
sucoesBfully asserted if the suit had been defen- 
ded with due care ♦ (Vol 28) 1941 Oal 401 (40ft): 
IbR (1941) 1 Oal 477 ♦ (*07) 6 Cal L Jour 448 

( 151 , 462) (DB). ♦(Vol 9) 1922 Mad 273 (273, 
274): 45 Mvd 426 (DB) ♦ (Vol 22) 1936 Pat 24 
(20) (DB). * (Vol 24) 1337 All 652 (554, 556) (DR) 
*{Vol 26) 1988 bah 218 (219) (DB). * (Vol 25) 
1938 Mad L8 (15, 16) 

[5] The negligence must be such as would 

imply that the person guilty of it negleotod to 
do what was plainly his duty to do, or did some- 
thing which ho ought not to have done, or omitted 
to dp something whioh any man of ordinary pru- 
dence Would have done. (Vol 28) 1941 bah 327 
(329) (DB) ♦ (Vol 12) 1925 Mad 258 (259) ♦ 

(Vol 6) 1919 bah 413 (41 4) (DB). ♦ (Vol 22) 1935 
Mad 81 (86). 

[6] Omission on the part of guardian to appear 
at trill would not amount to gross negligence if 
there was no good ground of defence available to 
be put forward on behilf of the minor. (Vol 28) 
1941 Lah 47 (49) ♦ (Vol 9) 1922 Mad 278 (273. 
274) : 45 Mad 425 (DR) * (Vol 22) 1986 Oudh 183 
(180): 10 buck 293 (DB) ♦ (Vol 20) 1033 Pat 
473 (478) (DB) * (Vol 12) 1026 Mad 204 (205)* 
(Vol 12) 1925 All 214 (215) (DR). ♦ (Vol 12) 1915 
All 159 (150, ICO) (DB), ♦(’07)0 Bom LB 1099 
(1101) (DB) St (Vol 1.)) 1928 Oal 844(1^48): 55 
Cal 1241 (DB). ♦ (Vol 12) 1026 Lah 116 (116) ^ 
(Vol 5) 1018 Oudh 95 (37) ♦ (Vol 16) 1029 Pat 300 
(362, 363) : 8 Pat 668 (DB) . (Vol 19) 1932 Oal 
888 (889) : 69 Cal 1108 (1109), 

[7] It is not the duty of the guardian to raise 

frivolous and untemblo defences, (Vol 6) 1919 
bih413(4V) (DR). ♦ (Vol 1 ) 19’28 Mad 946 
(049, 9o0)(DB) ♦ (Vol 24) 1937 Mad 846 (847) 

(DB). 

(8J Guardian refusing to litigate a claim falsa 
and unfounded in fact is not guilty of dereliction 
of duty. (Vol 7) 1020 Cal 178 (188) (DB). ^ 

[9] The guardian’s failure to prefer an appsal 
after contesting the suit does not amount to 
negligence. (Vol 80) 1943 Mad 187 (188) (DB), ♦ 
(Vol 29) 1942 Mad 82 (p4). 


[10] To determine whether there has been 
gross neglect on the part of the guirdian the 
test is to see whether there has been culpable 
neglect of the interests of the minor, and 
whether there has been in the conduct of the 
suit any act ^or omission- on the part of the 
guardian which hts resulted in prejudice to the 
minor. (Vol 28) 1041 Cal 401 (105) : ILR (1041) 
1 Oal 477. ♦ (Vol 1^) 1926 All 36 (3), 40, 41) : 48 
All 44 (DB) ♦ (Vol 10) 1932 All 203 (296, 297, 
302) : 64 All 046 (PB). 


12 Effect of fraud oi* gross negligence of 
guardian— 1 1] Where the guardian has been 
guilty of fraud or collusion, tho mmor can, under 
the provisions of S 44 of the Evidence Act, avoid 
the bar of res judicata against him by proving 
suoh fraud or collusion. (Vol 22) 1036 Lah 44 (46) 


13. Probate proceedings —[1] As a rule of 
practice it is expedient to have a gutrdian appoin- 
ted where a will, of which probibo is sought, 
affects the interests of a minor, (Vol 7) 1920 Oal 
743 (745) (DB) 

(2J This order will not apply to proceedings 
in probate which hive not reached a contentious 
stage (Vol 20) 1042 Oil 236 (237) (DB) ♦ (Vol 7) 
1920 Cal 630 (631) (DB). 

H. Effect of sut^rule (3).— [1] A guardian ad 
litem appointed in the trial Court continues to be 
guardian in the appellate nnd rovisional Courts 
also. (Vol 28) 1941 Pat 224 (224) (DB). 


[2] A guardian does not automitio illy cease to 
function on the minor attaining mijonty unless 
he IS dwell irged bv a spociflo order. (Vol 20) 1042 
Pat 348(349) (DB) *(701 26) 1939 Fat 601 (002, 
603) : 18 Pat 539 (DB). 

[3] The minor must apply for tho discharge 
of the gnardim on his att lining m ijinty. Majo- 
rity Will not affect validity of inv prooaedinga 
where he fills to do so, (Vol 29) 1042 Pat 848 
(340) (DB). ♦ (Vol 26) 1932 Pat 601 (602) : 18 Psit 
639 (DB). 


1 

2. 


3. 

i. 

5. 


6. 


ORDER 83 R0LB ^ SVITO^SIS. 


Scope of the rule. 

Who may be next friend ov guardian of a 
minor. 

Persona with adxerae intereat, 

Doardiati appointed by eompeteut authority. 
Appelattnent pevaoJi as guardian without hia 
ognsent. 


Oflicier of Court as guardian ad litem*^Sab-rule 


160 A. W 
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(3) No person shall without his consent be appointed guardian for the suit. 

(4) Where there is no other person fit and willing to act as guardian for the 
suit, the Court may appoint any of its officers to be such guardian, and may direct 
that the costs to be incurred by such officer in the performance of his duties as such 
guardian shall be borne either by the parties or by any one or more of the parties to 
the suit, or out of any fund in Court in which the minor is interestedi and may give 
directions for the repayment or allowance of such costs as justice and the circumstances 
of the case may require# 

[lg82— Ss. 440, 443, 445, 438, 437 ; 1877—38 440, 443 , 443, 436; Gf . E. S. 0., 0. 63 R. 13.] 


0. 32 R, 4 (co7itd,) 

7* Wishes of the minor, if should he considered 

8. Leave to sue or defend on behalf of a minor. 

9. Local amendments. 

1. Scope of the rule. — [1] This rule deals with 
the question as to who can act as next friend or be 
appointed as guardian of a minor for the suit, and 
any person who is of sound mind and has attained 
majority may so act cr be so appointed, provided 
his interest is not adverse to that o£ the minor. 
(Vol 17) 1930 Bah 302 (302). 

2. Who may he next friend or guardian of a 
minor. — IX] Any person can he the next friend or 
the guardian of a minor. (Vol 12) 1923 Mad 1285 
(1286, 1287) (DB). (Natural father, a proper guar- 
dian to assert adoptive right of his minor son.) 
♦ (1862) 1 Bom H 0 R (0 0) 134 (135) (Mother 
appointed guardian.) ^ (Vol 9) 1922 Mad 273 (274) ; 
45 Mad 425 (DB) * (Vol 13) 1926 Oudh 406 (407) : 
1 Buck 462 (BB) (Bo) ♦ (*90) 13 Mad 197 (199) 
(DB) (Colleotor can be next friend of a ward.) 

[2] A guardian cannot himself he a minor. (Vol 
12) 1925 Oudh 178 (178). 

[3] The guardian must not he adversely interest* 
ed. (Vol 17) 1980 Pat 97 (97) (DB). 

[4] An undischarged insolvent satisfying other 
conditions can be appointed a guardian. (Vol 12) 
1926 Nag 376 (376) 

3. Persons v/ith adverse interest.— [I] A person 
holding an xdverse interest to that of the minor 
is disqualified to he the guardian of the minor (*08) 
31 All 672 (582) ; 86 Ind App 168 (PC). 

[2] A decree obtained against a minor represent- 
ed by a guardian holding adverse interest will he 
a nullity. (Vol 30) 1943 Bom 887 (388) (BB) ♦ 
f 08) 31 All 672 (582) ; 36 Ind App 168 (PC). 

[See however (Vol 16) 1929 Mad 398 (394) (BB) 
(The decision does not advert to 31 All 672 ; 86 Ind 
App 168 (PC) and therefore cannot be considered 
correct) m (Vol 7) 1920 Mad 646 (646) : 43 Mad 
842 (BB) (Bo) 1 

[5] The question whether the interest of the 
guardian is adverse to that ot the minor depends 
on the facts and the oirouiastanoei of each oast 
(Vol 9) 1922 Nag 239 (241) ♦ (Vol 2) 1916 Mad 
483 (484) (BB) !l* (*80) 6 Cal L Rep 418 (415) ♦ 
(*93) 1893 All W N 104 (105) (BB) ♦ (Vol 28) 
1936 Mad 961 (962) (DB) ♦ (Vol 23) 1936 Bah 
161(163) (BB) * (Vol 22) 1936 Bah 44 (46) ♦ 
(Vol 9) 1922 Pat 460 (474) : 1 Pat 506 (BB). 

[See however (Vol 4) 1917 Pat 700 (700) (BB) 
(Mortgage bond by grandfather — ^Mortgage suit — 
Minor’s father appointed guardian ad Utem^—EeUj 
minor properly represented)}. 

The* queatipn whether a person who has 
executed a document oi> entered into a ttmisaotion 
on is a person whose rntwrests 


are adverse to that minor in a suit based upon tha^ 
document or transaction depends upon the facts of 
each case. (Vol SO) 1943 Bom 887 (368, 889) 
(BB) ♦ (Vol 0 1917 Pat 700 (700) (BB) ♦(Vol 16) 
1929 Mad 213 (222) : 62 Mad 275 (FP) ♦ iVol 20) 
1933 Mad 806 (812) ♦ (Vol 22) 1936 Oudh 188 (189) ; 
10 Luck 293 (DB) ♦ (Vol 24) 1937 All 662 (664) 
(DP) ♦ (Vol 24) 1987 All 108 (110) (DB) (Bo). 

[But see (Vol 9) 1922 All 91 (93) s 44 All 626 (BB) 
♦ (Vol 3) 1916 All 22 (23) : 38 All 816 (BB) ♦ (Vol 
9) 1922 Pat 450 (474) : 1 Pat 606 (BB) ♦ (Vol 26) 
1938 Rang 468 (474) (BB). 

[6] The validity of a decree against a minor 
cannot be attacked in execution proceedings on 
the ground that the interest of the guardian ad 
Utem was adverse to that of the minor. (Vol 28) 
1936 Mad 618 (623) : 69 Mad 642 (BB). 

4. 0uardian appointed by competent 
authority.— [1] Guardian appointed by competent 
authority should bo appoiuted by Court unless for 
reasons stated it appoints some one else in the 
Interest of tbe minor (Vol 2) 1916 Cal 40 (41) (DB) 
a (Vol 22) 1935 Cal m (165) : 61 Cal 1058 (DB) ♦ 
(*98) 20 All 162 (164) (DB) ♦ (*91) 1891 All W N 
42 (43) (BB). 

[(See (Vol 24) 1937 Pat 108 (109) : 16 Pat 667 
(BB)]. 

[2] Violation of provision making it the duty of 

Court to appoint as guardian ad a person 

who has already been appointed guardian by a 
competent authority is a inoie irregularity which 
does not vitiate the* proceed mgs in the absence of 
prejudice to minor. (Vol 20) 1042 All 248 (240) ; 
I L R (1942) All 609 (BB) ♦ (’07) 29 All 290 (291) 
(BB) ♦ ('08) 7 Cal L Jour 270 (278) (B B) ♦ (Vol 
6) 1918 Pat 520 (521) (BB). 

[See however (’60) 1 Agra 175 (177)]. 

[But see (Vol 7) 1920 Mad 746 (746) ; 43 Mad 
808 (DB) ♦(Vol 16) 1928|Mad 1057 (1058)]. 

[3] Testamentary guardian appoint jd by a 
Hindu father, evon assuming he can be appointed 
under the Hindu Law, is not a gu.irdian appointed 
by a competent authority. (’07) 11 Bom 418 (417) 
(BB). 

[But Bee CCe) 8 Bom L B 622 (624)]. 

8. Appointment of person as guardian with* 
out his consent — [1] Sub- rule (1) controls both 
sub-r. (1) and Sutr. (9) and provides that no 
person shall, without hh oonFont, be appointed 
guardian for the luit. (Vol 8) 1921 C:tl 600 (601) 


Consent to be appointed as guardian may 

— t Vi# . Ai.. .AM. 


1923 Pat 281 (235) ! 2 Pat 2J6 (DB) » (Vol 14) 
(660) ; 2 Luck 707, 
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ALLAHABAD 

Substitute the following for Bulo 4 : 

*•4.(1) Where a minor has a guardian 'appointed or declared by competent authority, no 
person other th%n Ruoh guardian shall act as next friend, except by leave of the Court. 

(2) Subject to the provisions of sub-rule (1) any person who is of sound mind and has attained 
majority miy aot as next friend of d minor, unless the interest of such person is adverse to that of the 
minor, or he is a defendant, or the Court for other reasons to be recorded considers him unfit to aot. 

(8) Every next friend shall, except as otherwise provided by clause (5) of this rule be entitled 
to be reimbursed from the ostato of the minor any expanses incurred by him while acting for the minor. 

(4) The Court may in its disoretion, for reasons to be recorded* award costs of the suit, or com- 
pensation under Section 35A or Section 93 against the next friend personally as if he were a plaintifi 

(5) Costs or oomponsition awarded under clause (4) shill not be recoverable by the guardian 
from the estate of the minor, unless the decree expressly directs that they shall bo sj recoverable 

CALCUTTA 

Substitute the words “ Except as otherwise provided in this Order,** /or the words “ whoro there is 
no other person fit and willing to aot as tho guardian for the suit." [13-6-1927,] 

LAHORE 

(i) New sub-rule (2a) was inserted : 

«(2a). Whoro a minor defondant U ts no guardian appointed or declared by competent authority, 
the Court may, subject to tho proviso bo sub^rulo (1), appoint is his guirdnn frir tho suit a rel.Ujve of 
the minor. 

If no person bo available who is a relative of tho minor^ the Court shall appoint one of tho 
other defendants, if, any, and failing such other defendant, shall ordinarily proceed under sub-rule (4) of 
this rule to appoint one of its ofiioers or a pleader ** 

(ii) And the following words were addedto Sub-rule (S) : 

** but the Court may presume such consent to have been given, unless it is expressly refused/* 

(iii) In sub-rule (4) after the words ‘•officers ** insert the word ** or a pleader ’* and/or tho word 
“ officer** substitute the word “person/* 

MADRAS 

Delete Bulo 4. Sec now the Provincial Amendment made in Madras to Buie 3. 

NAWUR 

' For Buie 4, substitute the following : 

Who may act as next “ 4. (1) Any person who is of sound mind and has attained majority 

friend or guardian m'^y act as next friend of a minor or as his guardian for the suit : 
for the suit 

Provided that the interest of such person is not adverse to that of the minor and that he is not« 
in tho oase of a next friend, a defendant, or, in tho ease of a guardian for tho suit, a plaintiff. 


0. 32 R. 4 (contd,) 

[3] The object of the rule is to safeguard the 
interests of the minor by ensuring that the 
guardian has taken upon himself the defence of 
the minor. (Vol 5) 1918 Pat 211 (213) * (’81) 5 
Bom 306 (309) (DB), 

[4] Guardian appointed Without express or 
implied consent ot person so appointed — Decree 
passed is a nullity (Vol 3) 1916 All 22 (2^) ; 38 
All 816 (DB) ♦ (Vol 14) 1927 Cal 488 (491) ; 64 
Cal 450 (^B) ♦(Vol 8) 1921 0 a 600 (602) (DB) 

♦ (Vol 28) 1986 Pesh ^0 (41) ♦ (Vol 3) 1016 Mad 
647(6A8)(DB) ♦ (Vol 4) 1917 Pat 161 (169) (DB) 

♦ (Vol 9) X992 Pat 448 (449) ; 2 Pat 7 (DB). 

I8«e (Vol 26) 1938 Pat (97) (99) ; 16 Pat 682 
(DB). 

[But see (Vol 12) 1926 Mad 80 (32) : 47 Mad 788 
(PB) (A mere irregularity which will not vitiate 
in the absence of proof of prejudice to miner) ♦ 
(Vol 10) 1923 Pat 242 (25$, 250) : 2 Pat 836 (DB) 
(Do) ♦(Vol 4) 1917 Pat 667 (657) : 2 Pat L Jour 
880 (PB) (Do). 


[6] On face of record miner represented by a 
qualified person— Procedure in appointing 
guardians not complied with-Non-complianoe 
# may be ground for sotting aside decree on proof 
of prejudice to minor — Otherwise decree not a 
nullity. (Vol 10) 1923 Pat 242 (260) : 2 Pat 835 

(DB). 

[6] Following are the views regarding presump'* 
tions that o m be raised in respect of consent by 
proposed guardian : 

[a] Consent cannot be presumed from the fact 
of Issue of notice under 0. 21 B. 22 to him (Vhl 
12) 1925 0al 28 (26) (DB), 

[See (Vol 8) 1921 Oal 684 (689) (DB) 1 

(b) Person named a$ guardian but fails to appear 
in suit cannot Be presumed to have oonsenied 
(Vol 12) 1926 Oudh 683 (688) (DB). 

(o) Proposed pexsojj having opportunity to object 
hut failing to do io will be presumed to have con- 
sented. (Vol 12) 1926 All 214 (215) (DB). 
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(=2) Where a tnmor has a guardisin appointed or declared by oompetenfa authority, no person 
other than such guardian shall act as the next friend of the minor or as his guardiin for tho suit unless 
the Court considers, for reasons to be recorded, that it is for the minor’s welfare that another person bo 
permitted to act in either capacity.** L29-6“194:3.] 

OUDH 

Substitute the following /or Rule 4: 

** 4. (1) Where a minor has a guardian appointed or declared by competent authority no person 
other than such guardian shall act as next friend, except by leave of the Court. 

(2) Subject to the provisions of sub-rule (1) any person who is of sound mind and has attained 
majority may act as next friend of a minor, unless the interest of such person is adverse to that of the 
minor, or he is a defenda nt, or the Court for other reasons to be recorded considers him undfc to act. 

(^) Every next friend shall, except as otherwise provided by sub-rule (6) of this rule, be entitled 
to be reimbursed from the estate of the minor any expenses incurred by him while acting for the minor. 

(4) The Court may, in its discretion, for reasons to be recorded, award co^-ts of the suit, or 
compensation under Section 35 A or Section 95 against the next friend personally as if he were a 
plain ti3. 

(5) Costs or compensation awarded under sub-rule (4) sball not be recoverable by the guardian 
from the estate of the minor, unless the decree expressly directs that they shall be so recoverable.** 

PATNA 

In sub-rule (1) for the words “ Where there is no other person fit and willing to act as guardian 
for the suit,** in the first sentence of the sub-rule, substitute the following : 

“Where the person whom the Court, after hearing objections, if any, under sub-rule (4) of 
Rule 3, proposes to appoint as guardian for the suit, fails, within the time fixed in a notice to to 
express his consent to be so appointed.*' 

RULE 4-A--ALLAHABAD 

Add the following Rule 4 A t 

“R 4-A. (1) Where a minor has a guArdian appointed by competent anthbrity^ no person other 
than such guardian shall be appointed his guardian for the suit unless the Court oonsiders, lor reasons 
to be recorded, that it is for the minor’s welfare that another person be appointed, 

(2) Where there is no such guardian, or where the Court considers that such guardian should 
not he appointed, it shall appoint as guardian fot the suit the natural guardian of tho minor, if 
qualified, or, where there U no such guardian, the person in whose care the minor is, or any other suit- 
able person who has notified the Court of his wdlingness, to act, or failing any such person, an 
officer of the Court. 

Ecrplanation, — An officer of the Court shall for the purposes of this sub-rule include a legal., 
practitioner on the roll of the Court. 

(3) No person shall without his consent be appointed guardian for the suit ; rrovidod that in 
all oases the consent of such person shall be presumed, unless within fifteen days of receipt of 
notice from the Court, he notifies to the Court his refusal to accept appointment as such guardian. 
Refusal to accept notice shall be presumed to be refusal to act. 

(^) Where an officer of the Court is appointed guardian for the suit under sub-»rule (5), tho 
Court may direct that the costs to be incurred by such offioer in the performance of his duties as 
such guardian shall be borne either by the partief or by any one or more of tho narties to the suit, 
or out of any fund in Court in which the minor is interested, and may give directions for the repay- 
ment or allowance of such costs as justice and the circumstances of the case may require.*’ 


0 82 R. 4 (contdj 

6. Officer of Court as guardian ad litem-> 
Sub-rule (4)-”lll Where the proposed guar- 
dian does not appear an application should be 
made to the Court for the appointment of an offi- 
cer of Court as guardian (1912) 16 Qal D Jour 
318(320,321) CDB) ♦11912)16 Cal L Jour 446 
(440) (DB) ♦ (’81) 6 Bom 310 (312) (DB). . , 

[2] Where the proposed person declines the guar- 
dianship, the appointment of at( officer oif the 
court is guardian should be, applied 8) I92;i 

Oal 634 (586) (DB) 110 lad Oas 346 (846) 

1 An officer ; of the Court can be appointed as. 

pb'l.bthor 'person' fit 


and willing to act as guardian. (Vol 4> 1917 ^**4 
655 (65e) ^ (Vol 6) 1918 Qal 814 (816) (DB) ♦ (Vol 
17) 1930 Oudh 110(112) : 6 Luck 453. 

[See (Vol 21) 1034 Cal 474 (475) ; 61 Oal 227.] 

[4] The appointment of a court-guardian with- 
out, any enqtiiry as to whether there Was any Other 
|ferson fit and willing to act as guardian is only 
an irregularitv which will not render the decree a 
nullity but will be a ground for setting it aside on 
proof of projudioe (Vol 16) 1929 Fat 360 (362) : 8 

♦ (Vol 21) 1934 Pat 111 (43) ♦ 

(Vol 11) 1924 Mad 281 (282) (DB) 

[5l The appointment of court-guardian obtained 
by the fraud of the opposite partyi instead of 
another who could have conducted thh hunt betted 
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NAOPUR 

Add the following Rule 4A : 

Procedure for appoint- “ R 4A. (1) No perfion, except the guardian appointed or de6lared hy 
ment of guardian for the oompa tent} authority shall, without his confaent, be appointed guardian for 
suit* the suit. 

(2) An order for the appointment of a guardian for the suit may be obtained upon application in 
the name and on bjhalf of the minor or by the plaintiff. 

(S) Unless the Court is otherwise satisfied of the fact that the proposed guardim has no interest 
adverse to that of the minor in the matters in controversy in the suit and that he is a fit person to be 
so appointed, it f^hall require such application to be supported by an affidavit verifying the fact. 

(4) No order shall be made on any application for the appointment as guardian for the suit of 
any person, other than a gu irdian of the minor appointed or declared by competent authority, except upon 
notice to the proposed guardian for the suit and to any guardian for the minor appointed or declared by 
competent authority, or, where there IS no such guardian, the person in whose care the minor is, and 
after hearing any objection that may be urged on a day to be specified in the notice. The Court may, in 
any case, if it thinks fit, issue notice to the minor also. 

(5) Where, on or before the specified day, such proposed guardian fails to appear and express 

his consent to act as gu irdian for the suit, or, where he is considered unfit, or disqualified undor sub- 
rule Court may, in the absence of any other person, fit and willing to act, appoint any of its 

ministerial officers, or a legal practitioner to be guardian for the suit. If a legal practitioner is appoint- 
ed guardian for the suit, the Court shall pass an order stating whether he is to conduct the case himself 
or engage another legal practitioner for the purpose. 

(6) In any case in Which there is a minor defendant, the Court may direct that a sufficient sum 

shall be deposited in Court by the plaintiff from which sum the expenses - of the minor defendant in the 
suit including the expenses of a legal practitioner apointed guardian for the suit shall be paid. The 
costs so incurred by the plaintiff shall be adjusted in accordance with the final order passed in the suit 
in respect of costs.*’ [29-6-1943.] 

OUDH 


Add the following Rule 4A : 

«R. iA. (1) Where a minor has a guardian appointed by competent authority, no person other 
than such guardian shall be appointed his guardian for the suit unless the Court considers, for reasons to 
be recorded, that it it for the minor's welfare that another person be appointed. 


(2) Where there is no such guardian, or where the Court considers that such guardian should 
not be appointed, it shall appoint as guardian lor the suit, the natural guardian of the minor, if quail 
fied, or, whef 6 there is no such guardian, the person in whose care the minor if, or any other .suitable 
paicahm^hq has notified the Court of his Willingness to act, or failing any suoh person, an officer ef the 

ihiplkmiion ^ — An officer of tbe Court shall for the purposes of this sub-rule include a legal 
practitioner bn ihe roll of the Court. * 

(3) No person sh^all vHthdnt his consent be appointed guardian for the suit : Provided that in all 

oases the consent of such, person shall he presumed, unless within fifteen days of receipt of notice from 
the Court, he notifies to the Court his refusal to accept appointment as suoh guardian. Refusal to accept 
notice shall be presumed to be refusal to act. ^ 


(*) Where an officer of the Court is appointed guardian for the suit under sub-rule (2), the Court 
may direct that the costs to be incurred by suoh oflloer in the performance of his duties as suoh guardian 
shall be borne either by the parties or by any one or more of the parties to the suit, or out of any fund 
in Court in which the minor is interested, and may give directions for the repayment or allowance of 
suoh costs as {ustioe and oiroumstances of the case may require. 


0i 82 R. 4 fcontdj^ 

onbehalf of theminor.is ohlyan irregularity which 
will not render the decree a nullity but will be 
a ground for setting it aside on proof of prejudice 
to minor. <Vol IS) 1931 (Mad 674 (677) (Vol 10) 
1923 Mad 058 explained )J. 

,[6] Payment of costs to be incurred by the gu- 
ardian in conducting the proceedings on behalf of 
the minor may be provided for by the Court. (*28) 
110 Ind Gas 346 ( 347) Lab (DB) ♦ (Vol 20) 193.3 
Nag 329 (329) (Appellate Oourt also has the power) 
♦ (Vol 10) 1923 All 298 (29£) : 46 All 390 (DB) * 
(*04) 28 Bom 626 (62^ ) (DB) '♦ (Vol 21) 1934 Cal ’ 
474 ( 477) : 61 Cal 27. 

[7] Court-guardian not raising defence due to 
want of funds— Minor can avoid the decree passed 


(Vol 13) 1926 Mad 950 (761) (DB) * (Vol 2) 1916 
All 62 (64) : 37 All 179 (DB) * (Vol 6) 1919 All 
324 (326) ; 41 All 235 (DB). ' ' ' 

7. Wishes of the minor, if sbouM be considered— ^ 

[IJ Wishes of the minor should be considered 
while appointing his next friend, (Vol 16)1929 
Lah 267 (260) (DB). 

[2] Where a guardian ad litem is appointed the 
minor should be consulted on the choice. (Vol 8) 
1921 Pat 26 (26) : 6 Pat L Jour 82 (DB). 

8. Leave to sue or defend on behalf of a 
minor.— [IJ Leave to sue or defend is necessary 
only in oases where there is already a guardian 
and some other person wishes to represent the 
minor as the next friend or guardian ad litem 
The absemOQ of a formal order granting leave il 


(0. S2 B. 6] 
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Bepresentatioa of minor 5. (1) Every application to the Court on behalf of a 

by naxt friend or gnardian minor, other than an application under rule 10. pb -rule (2), 
f(» the suit. shall be made by his next friend or by his guardian for the 

suit. 

(2) Every order made in a suit or on any apnlication, before the Court in or 
by which a minor is in any way concerned or affeoted. without such minor being rep- 
resented by a next friend or guardian for the suit, as the case may be, may be dis- 
charged. and where the pleader of the party at whose instinoe such orler was obtain- 
od knew* or might rsasonably have knowui the fact of such minority, with costs 
to be paid by such pleader. 

[1882— Ss. 4*1, 444; 1877— Sj 441.] 


0. 32 R. 4 (contd)* 

not fatal to the suit. (’09) 31 All 7 (9) (DB)^ 
(Vol 22) 1935 All 649 (650). 

9. Local amendments 
(Allahabad) 

[1] Under the rule amended by Allahabad 
High Court leave of Court allowing some percion 
other than the oartifio.ited guardian need not bo 
in writing and an oral leave oan bo inferred from 
the ciroumstanoes of tho case. (Vol 27) 1940 All 
202 (202, 203), 

[2] Consent by a person in whose custody the 
minor is, is not necessary ior being appointed as 
guardian. (Vol 27) 1940 All 467 (470) (DB). 

(Patna) 

[1] Anpointmant of pleader as guardian where 
the father of minor sons refused notioes in a suit 
on mortgage executed by him on behalf of him- 
self and the minors in spite of the mother being 
alive was held proper (Vol 31) 1944 PC 14 (16) : 
ILB (im) Kar (PC) 164 (PC). 

ORDER 32 RULE 5-SYNOPaiS 

1. Applicability. 

2. Who may apply. 

3. Effect ef application without next friend or 

guardian. 

4 Duration of appointment 
% Evader's liability for oosta 
6. Suit for custody of minor. 

1. AppUcability ’-d^l 7?hB rule is applicable 
only while p^^ocCadin^dna'sultske stiE pending. 
{Vol 27) 1940 Oudb ST'S (280; 282) ; 16 Lnek SSO* 

[2] I'he rule applies to proceedings fo)c Aling 
an award. (V ol 27) 1940 Lah 164 (166). 

Who may apply-— [!•] Every applioation on 
behalf of a minor other than one under R 10 Sub- 
R, (2) shall be made by his next friend or guar- 
dian. (Vol 26) 1938 All 601 (60fi) ; ILK (1988) 
Ail 829 (DB). 

Applioation by a discharged gnardian is 
not valid asxd should be rejected. (Vol 9) 1922 
Pat 266 (253) ; 6 Pat L Jour 171 (DB). 

1^1, Next friend, can apply on behalf of minor 
suit to some otlmx Court 


where suoh nooessity arises before appointm/mt of 
a guardian by Court. (1889) 16 Cal 771 (776). 

3. Effect of application without next friend 
or guardian. — [1] An order passed on an appli- 
cation without the mmor being represented hy a 
next friend or guardian does not bind him. (Vol 
27) 1940 Lah 164 (165) ♦ (1873) 20 Suth WR 120 
(122) (DB) ^ (1889) 13 Bom 2 U (236) (DB). 

[2] Court is not bound to discharge an order 
passed without the representation of the minor 
and Sub-R. (2) does not deprive the Court of its 
disoretion to allow prooeoding^ to continue in tho 
interests of the minor. (Vol 26) 1989 Sind 832 
(332, 383) (DB). 

[See also (1938) 32 Sind LK 216 (220) (D^B). 

4- Duration of at»Bolntaioi;ii«^il Guardian 
ad litem onoe appointed oontinnes ior the whole 
life unless the appointment is terminated^by dis- 
charge, death or retirement of guardian. (ISW* 
14 All 35.(37) (DB) • (Vol 17) 1930 All 646 
(646) (DB)* (1907) 6 Cal L Jour 434 (438. 439) 

(DB) - (1906) 1 Nag LR 128 (129). * (Vol 22) 
1935 Had 795 (796) : 58 Had 802 (DB). 

[See (Vol 23) 1936 Pat 163 (166) (DB)] 

[2] Appointment continues for the purposes of 
execution. (Vol 26) 1939 Bang 444 (446) ♦ (Vol 
17) 1930 Nag 185 (186) * (Vol 5) 1018 Oudh 879 
(888) (DB). * (Vol 24) 1937 Oal 259 (261) i ILB 
(1987) 2 Oal 127 (DB). 

[3] The appointment continues for the pur- 
poses of appeal. (Vol 26) 1039 Bang 444 (446) ♦ 
(Vol 17) 1980 All 466 (467) ; 62 All 494 (DB) * 
(Vol 11) 1924 All 79(80): 45 All 6*23 (DB) ♦ 
(1899) 22 Mad 187 (188) (DB) ♦ (Vol 19) 1982 Cal 
888 (889) : 62 Oal 11U8 (1X09) ♦ (Vol 18) 1981 Lah 
636 (686) a (Vol 11) 1924 Nag 188 (134)* (Vol 
17)1930 Nag 177 (178). 

[4] Deputy Registrar of High Court appointed 
^ guardian aa Utem ceases to bo suoh on admissioxi 

of appeal to tW Privy Council though he can rep- 
resent tho minor in an application for leave to 
appeal. (Vol 16) 1928 Oal 286 (287):56 Oal 768 (DB). 

8. Pleader's libility for costs.— [1] Pleader who 
might have known or knew about the minority and 
files an application without next friend or guar*- 
djan is liable to pay costs to the other party* 
(1852) 11 Cal LBep IS (16) (DB), 

8. Suit for custody of minor.— [1] In a suit lor 
custody of minor he need not be separately rep** 
resented. (1913) 26 Mad L Jour 661 (690| (DB), 
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Receipt by next friend 6. (i) A. next friend or guardian for the suit shall not, 

or guardian for the suit without the leave of the Oourt, receive any money or other 
of property under decree moveable property on behalf of a minor either — 
fox minor. 

{o) by way of compromise before decree or order, or 
(4) under a decree or order in favour of the minor. 

[i) Where the next friend or guardian for the suit has not been appointed 
or declared by competent authority to be guardian of the property of the minor, or, 
having been so appointed or declared, is under any disability known to the Court to 
receive the money or other moveable property, the Court shall, if it grants him leave 
to receive the property, require such security and give such directions as will, in its 
opinion, sufficiently protect the property from waste and ensure its proper application. 

£1882—8. 461 ; 1877— S. 461.] 

PROVINCIAL AMENDMENT 


MADRAS 

the following proviso to sub-rule (2) : 

‘Trovidod that the Court may, in its discretion, dispense with such security in oases where the 
next friend or guardian for the suit is the manager of a joint Hindu family or the karnavun of a Malabar 
tarwad and the decree is passed in favour of the joint family or the tarwad." 

[B. O. 0. Ko. 4806 B-1 of 1980.] 


ORDER 32 RULB 6— SYNOPSIS 

1 a Scope and applicability of the rule. 

1. Right of manager of joint Hindu family to 
withdraw money or give discharge. 

2. Payment to next friend without leave. 

3. Security for protection of minor’s property, 

1. a. Scope and applicability of the rule — 

[1] This rule is based upon the principle that the 
Oourt has tho right ana the duty to see that the 
guardians act properly and hona fide in the inte- 
rests of the minors and that no suits are instituted 
or carried on by them for their own benedt only. 
(Vol 20) 1933 Mad 890 (911) ; 57 Mad 95 (PB) ♦ 
(Voi 36) 1939 Oal 588 (592, 598) (DP) (Reversed in 
IVol 3D) 1943 F 0 96 : 70 Ind App 68 : ILR (1948) 
bCai (BG) 97 (PC) on another point ) 

[2] The rale applies to a certificated guardian 
who acts as next friend of guardian ad litem for a 
minor plalntid or defen, d^ui (Vol 32) 1935 Oal 681 
(632) : 68 Oal 92 (DB), 

[3] This rule does not oontrol the substantive 
provisions of law in S. 194 of the Succession Act of 
1926. (Vol 20) 1983 Oal 17 (19) .(D3). 

1 Right of manager of Joint Hindu family to 
withdraw money or give discharge — ll] Where 
the managing member ofaj^int Hindu family is 
himself the next friend or guardian of a minor 
party, his powers are controlled by the provisions 
of the law and he cannot do any act in his oapa* 
oity of father or managing member which he is 
debarred from doing as next friend or guardian 
without leave of the Oourt. (*13) 86 Mad 296 (303): 
40 Ind App 132 (PC). 

[2] The karta who represents minor parties to 
the suit as their next friend or guardian, cannot, 
without leave of the Oourt under this rule, give a 
vatid discharge of the decree or withdraw any 
moneys deposited by the judgment-debtor for the 
benefit of the minor members. (’42) 1942 2 Mad 
L Jour 736 (7 38, 739) (DB) * (Vol 12) 1925 Mad 78 
(80) : 47 Mad 920 (DB) * (Vol 39) 1942 Lah 280 
(283) (DB) * (Vol 24) 1937 Lah 387 (389) ♦ (Vol 24) 
1937 Oal 649 (661) (DB) ♦ (Vol 26) 1939 Cal 688 
(592) (DB) : 36 Oal 661, held impliedly overruled 
(1913) 36 Mad 295 : 40 Ind App 182 (PC) * (Vol 82) 
1945 Kag 95 (96) : ILR (1945) Nag 342 (DB). 


[But see (’38) 86 Oal 661 (666, 666) (DB) 
(Decided bofore (1913) 36 Mad 295 : 40 Ind App 
132 (PC) ♦ (Vol 2) 1915 Lah 155 (156) (Assumed),] 

[3] Subsequent to the receipt of money by tho 
Karta in satisfaction of a decree, Karta certifying 
satisfaction of the decree to the Oourt and the 
Oourt entering satisfaction. Minor co-dooree-hol- 
der cannot ignore such payment and seek to 
execute the decree again. (Vol 23) 1936 Mad 801 
(803) (DB) (Overruled in (Vol 27) 1940 Mad 124: 
ILR (1940) Mad 372 (FB) • on another point.) 

[4] Managing member not being next friend ox 
guardian of the minor His right to give a discharge 
on behalf of tho family under the Hindu law is not 
affected by this rule. (Vol 14) 1927 Pat 329 (330) 
(DB) ♦ (Vol 28) 1936 Mad 434 (436, 437) (DB). 

ISee (Vol 30) 1943 Pat 10 (11) ; 21 Pat 822 (DB)] 

[6] Where the decree itself dispenses with the 
separate application and sanction which might be 
necessary under this rule, and allows the manager 
to receive the amount so long as he furnishes 
security, the latter can give a valid discharge 
without the leave of the Court under this rule 
(Vol 16 ) 1929 Bom 882 (384). 

2. Payment to next friend without leave.— 
[1] payment made by judgment-debtor to next 
friend or guardian without leave of the, Court 
under this rule is not a valid payihent. (Vol 11) 
1924 Mad 279 (280) (DB). 

[See also (Vol 30) 1943 Nag 231 (238) : ILR 
(1944) Nag 131 (Vol 11) 1924 Lah 6bl (682). 
* (Vol 17) 1930 Lah 496 (496) (DB)]. 

[2] Payment directed by a compromise decree to 
be made out of court to the next friend and com- 
promise receiving sanction of tho Court. Neces- 
sity for leave of the Oourt under this rule for tho 
receipt of the money by the next friend under this 
compromise decree is not dispensed with. (Vol 26) 
1939 Mad 814(816) (DB). 

8 . Security for protection of minor’s property. — 
[1] Tho provision in suh-r (2) as to taking of 
tecurity is mandatory. (Vol 30) 1943 Mad 334 
(335) (DB). 

(2| The fact that the next friend or guardian 
is the manager of a joint Hindu family does not 
exempt him from giving security under Sub B. ( 2) 
^(Vol3) 1916 Mad 938 (938) (Decision before the 
amendment of the rule by the Madras High 
Oourt). ♦ (Vol 14) 1927 Sind 268 (269) (DB). 
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7. (L) No next friend or guardian for the suit shall, without leave of the 
Agreement; or oompro- Court, expressly recorded in the proceedings, enter into any 
miae by next friend or agreement or Compromise on behalf of a minor with reference 
guardian for the suit to the suit in which he acts as next friend or guardian- 

(2) Any such agreement or compromise entered into without the leave of 
the Court so reoordel shall be voilabU against alll parties other than the minor* 

[1882— 8. 462 ; 1877— S, 462. See 3. 147 ] 

PROVIKQIAL IMENDMENTS 


MADRAS 

Insert the following as sub-rule (lA) : 

“(1^) Where an application is made to the Court for laare to enter into an agreement: or 
compromise or for withdrawal of a suit in pursuance of a ompromise or for taking any other action 
on behalf of a minor or other person under disability and such minor or other person under disability 
ii represented bv counsel or pleader, tho counsel or pleader shall file in Court with the application a 
certificate to the effect that the agreement or compromise or action proposed is in his opinion for the 
benefit of the minor or other person under disability. A decree or order for the compromise of a 
suit, appeal or matter to which a minor or other person under disability is a party shall recite the 
sanction of the Court thereto and shall set out the terms of the compromise as in Form No. 24 in 
Appendix t> to this Schedule,” [Dis, Ho. 1647 of 1910.] 


SIKD 


Add the following as sub-rule (lA) after sub-rule (1) ; 

**(1A) Whore an application is made to the Court for leave to enter into an agreement or 
compromise or for withdrawal of a suit in pursuance of a compromise or for taking any other action 
on behalf of a minor or other person under disability, and such minor or other person under 
ability is represented by counsel (idvooato) or pleader, the oouniel (idvooate) or pleader shall fiU 
in Court with applioation a certificate to the effect that the agreement or oompromiae or action 
proposed is in his opin on for the benefit of the minor or other person under disablUty* ^ decree 
or order for the compromise of a suit, appeal or matter to which a minor or other person und4r^*4ii 
ability is a T’arty, shall recite the sanction of the Court there to and shall set out the terms of the 
oompromUe in Form No, 24 in Appendix D to this Sohedule.’* 


0 82 R. 6 (contdj. 

(See also (Vol li) 1927 Sind 187 (190) : 22 Sind 
LR 206 (DH)j. 

[See however (Vol 20) 1933 Gal 17 (iS, 19) 
(DB)]. 

[But see (’08) 11 Oudh Oas 246 (247) (DB)]. 

13] The bond should be duly stainpod and 
affixed with court-fee stamp as required bv Art 
6, Boh. U of the Court-fees Act. (Vol. 12) 1926 
Qal 906 (907) : 53 Oal lOl (FB). 

. w Foition of the money due under a decree 
In favour of a minor and bis next friend deposited 
in Qouit. It is suf^oient ^ il tho next friend 
iurniBhes security ,' to the extent of the. minor’s 
share in the amount Which is aotnally being 
sought to be withdrawn from the Court. (Vol 
24) 1937 Sind 173 (173, 174). 

ORDER 32 RULE 7— SYNOPSIS 


B. Compromise by natural guardian, 
father cr managing member of a 
Joint Hindu faaxily. 

7. Compromise by adult members of a 

Malabar tarwad. 

8. Compromise by adult members of a 

joint Hindu family. 

9. Agreement to be bound by oath, if a compro- 
mise. 

10 Abandonment'of issue, if a compromise. 

11. Withdrawal of suit. 

12 Transfer without leave, of decree In favour 
of minor. 

13. Agreement to refer to arbitration 

14. Gross tttgtigence of next friend or 
guardian 
19 Fraud. 

18. Minor attaining majority pending 
•alt. 

17, Procedure to set aside a compromise decree. 

18. Local amendmentft 


1 . 

2 . 


Scope and object of tbe rule* 

^'Withou^t the leave of the Court expreesly * 
recorded.” 

3. Where leave Is granted under a mis- 

take. 

4. Effect of , compromise without leave 

Of the Courts 

9. B^d executed bjf minor and an adult 
la pursuanee^ of a Compromise with- 
V ' imiSk iea^ of the Geurl 

i 


duty of sifcgaarding the interests of tho minors 
against dishonest, careless or no intelligent guar- 
dians or next friends is thrown upon the Oourh 
(Vol 28) 1941 All 431 (482) : ILB (m) AH 677. 
♦012) m2 Pun Re No 96 (FB) 1912 t inW R 159 
16 Ind Gas 161 (168) ♦ (Vol 22) 1986 Oudh 
287 ( 288 )^: 11 LuckVo (DB) ' ♦ (Vd 2 ") 1987 Cal 
658 (GCO) ; ILR (1987) 1 Oal 686 ♦ (Vol 26) 1988 
Mad 639 (641) : ILB (193f) Had 819 (FB) ♦ fVol 

20) 1983 Mad 890 (911): 67 96 (FB) ^ 
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[2] A guardian or next frland to enter into an 
agreement or oompromlse on behalf of the minor 
should obtain the express leave of the Court which 
should give such leave only if it is in the interests 
of the minor (Vol 21) 1934 Mad 485 (487) 

♦ (*96) 17 All 681 (532) (DB) ♦ (Vol 18) 1931 
All 425 (42C) (DB). 

[3] When the result of evidenoo on what is 
heneficial to the minor is doubtful, the opinion of 
relatives and guardians of minor who have no 
personal interest in the matter is of great value. 
(Vol 30) 1943 Lah 313 (318) : ILR (1943) Lah 683 
(DB). 

[4] The rule applies only where the minor is a 

party to a pending suit and the agreement ox 
oompromise is with reference to such suit. (Vol 
22) 1935 Sind 235 (239) * (Vol 27) 1940 Bom 33 

(35) : 41 Bom L B 1208 (1211). 

The rule does not apply to a case where 
minor's interests may be adactad by reason of a 
compromise in a suit to which he is not a pirty . 
(Vol 14) 1927 Oal 870 (873): 55 Oal 210 (DB) 

♦ ('06) 1 Cal Ii Jour 388 (397) (DB). 

[6] The rule does not apply where the agree- 
ment is entered into with a third person who is 
not a party to the suit. (Vol 30) 1943 P 0 96 (97) : 
70 Ind App 68 ; IBB ( L943) Kar (PC) 97. 

[7] A Oompromise by the friend of a minor 
assignee of a decree who has applied to be brought 
on the record under O 21 B. 16 will oome under 
this rule though the substitution has not yet 
been ordered. (Vol 29) 1942 All 160 (152): IBB 
(1942) All 144. 

[8] An application for leave to enter into oom- 
prozi|l8e is necessarjr though no leave is neoesaary 
to negotiate the partieuUr terms. (Vol 11) 1924 
^Tagieyisa). 

Where an application is made, the Court 
inJLL, ha^ving^regard to the interests of the minor, 
^4, in terms thereof under O. 33 B. 8 

(Vol 13) ^ Oal 247 (3481 ‘ '4 I Vol 21) 1934 Bang 

168 (169, 171) (DB). 

[10] Where^ the guardian withdraws his oonaent 
or refuses to assent to the compromise before the 
Court passes the decree, the* Court will refuse to 
sanction the compromise ('99) 22 Mad 378 (380) 
(DB) e ('26) 91 Ind Gas 621 (621) (DB) (Mad) 

♦ (Vol 33) 1946 Sind 93 (97) : IBbC (1945) Kar 466. 

[11] The Court cannot force a compromise upon 
the minor against the wishes of his guardian, (vol 
27) 1940 Mad 650 (661) ♦ (Vol 12) 1926 All 670 
1(S?) (^)^^^ 782 (DB) ♦ (Vol 10) 1923 Cal 686 

[12] Where the guardian is acting improperly 
in refusing to assent to a compromise which is 
ptima facie beneficial to the minor, the Court can 
remove the guardian and appoint another. (Vol 
10) 1923 Cal 685 (688) (DB). 

[13] Bub-rule (2) has no reference to the effect 
of any compromise hetireeii adults alone >adth6agh 
the miner may be a party to the fuit^ (Vol ' 12) 
1925 Cal 866 (869) (DB) 

applies to compromise by all 
guirdians including a oertifieated guardian. (*03) 
7 Oal WN 90 (92) (DB) A (Vol 26) 1989 All 607 
(608). 

, [15] The rule appHea to compromises by a 
* fiatural goardibn. (Vol 1939 

lift beOaute the g naiidlan jko 

^di^ee tt dafifiotbe said that hli ara 


adverse to minor. (Vol 30) 1943 Bom 387 (391) 
(DB). 

2. ** Without the leave of the Court expressly 
recorded." — [1] A suit relating to the estate of an 
infant has the effect of making him a ward of the 
Court and no act can be done affecting the pro- 
perty of the minor unless under the express direc- 
tion of the Court. (Vol 29) 1942 All 85 (88) : 
IBB (1941) All 807 (DB)t (Vol 8) 1921 Pat 14 
(16) : 6 Pat B -Jour 190 (DB) ♦ ('03) 27 Mad 377 

(378) ♦ (’02) 29 Oal 735 (737) (DB). 

[2] The leave of the Court should be express in 

all oases. (Vol 30) 1943 Bah 313 (316) : ILB 

(1943) Bah 483 (DB) * (Vol 27) 1940 Pesh 12 
(13) * (Vol 27) 1940 Pat 663 (666) r 19 Pat 343 
(DB) ♦ (*89) 13 Bom 137 (146) ♦ ('31) 1931 All 
B Jour 76 (78) (DB) ♦ (Vol 26) 193D Bom 296 
(29 7) ♦ (Vol 26) 1939 Pat 278 (280) : IS Pat 271 
(DB) ♦(Vol 24) 1937 All 65 (69) : IBB (1937) All 
817 (PB). 

[See however (Vol 13) 1926 Sind 128 (128) : 20 
Sind BR 116 (DB) ♦ ('12) 14 Ind Oas 6 (6, 7) (Oudh)] 

[3] Beave of Court cannot be implied from the 
mere fact that a decree has been passed by the 
Court adopting the terms of the compromise. (Vol 
29) 1942 All 85 (88) ; ILK (1941) All 807 (DB) ♦ 
(Vol 12) 1925 All 570 (570) 47 All 782 (DB) ♦ 
( 83) 9 Cal 810 (812) (DB) ♦ ('81) 3 Mad 103 (10^) 
(DB). 

[Bailee (Vol 21) 1934 Bah 176 (177): 15 Bah 
726.1 

[4] The fact that the minor is described as 
such in the title of the suit and that the terms of 
the compromise are before the Court is not enough 
to confer leave but there ought to be evidence in 
the order itself to show that the Court directly 
applied its attention to the fact of minority and 
gave leave. (’06) 28 All 585 (588, 589) : 83 Ind 
App 128 : 9 Oudh Oas 219 (PC). 

[5] Beave to enter into an freemen t or com- 
promise must be obtained before the agreement is 
entered into. (Vol 27) 1940 Pat 668 (665) : 19 Fat 
843 ((Vol 24) 1937 All 65 : IBB (1937) All 317 
(FB) and (Vol 26) 1939 Pat 276 : 18 Pat 271 
followed) ♦ (Vol 33) 1946 Sind 93 (96) IBB 
(1945) Kar 4^6 (Leave granted subsequent to 
deeree is ineffective.) ♦ (Vol 33) 1946 Mad 377 

(379) 

[But ue (Vol 82) 19M Fat 891 (397) : 34 Pat 
639 (DB)]. 

[6] The rule does not require any particular 
form in which the permission must be recorded. 
(Vol 29) 1942 Nag 26 (28) : ILB (1942^1 Nag 642 
(DB) ♦ (Vol 26) 1939 Pat 387 (388) ((Vol 10) 1923 
Pat 375 : 2 Pat 533 followed). 

[7] The Court should before granting leave 
exercise a judicial discretion as. to the propriety of 
the oompromise in the interests Ptthe mifiox. 
(Vol 29) 1942 All 85 (38) ; ILR (1941) All 807 
(DB) ♦ (Vol 20) 1933 Bah 468 (469) (P6) ♦ (’02) 7 
Cal WN 90 (98) (DB) V (^Ob) 8 Oal B Jour 274 
(277) (DB) ♦ (Vol 19) Bah 52i (522) (DB) ♦ 
(Vol 26) 19^ An 

- [H],. Tbp''(|tprt'^^tiav'exhaWi^ bqloraitto 

satisfy itis mind , that the i^oposed hompi^pzxiise.is 
for the ^ben^efit of the minor. ^ (Vol 29) 1942 Pat 


for the .bemefit of the minor. ^ (Vol 29) 1942 Pat 
mi (DB) * (Vol 14) :i;927^ 0^1 m (709, SOO) (DB) 

"[9]'.No boihproliLise invoicing M apparent surran- 
dir oi the iniant'i klghtt ought to be sanctioned 

l$a-a JL W. 
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by Court unless it is for the benefit of the 
minor (Vol 10) 1923 All 267 (269) ; 45 All 263 
(DB) ♦ (Vol 1) 1914 Lab 112 (113) : 1914 Pun Ra 
No 96 (DB) ♦ (Vol 20) 1933 Lah 468 (469) (DB) ♦ 
(Vol 22) 1935 Oudh 287 (28b) : 11 Luck 30 (DB). 

[10] What particular materials a Judge may 
call for deciding whether the compromise is in 
the inteiests and for the benefit of the minor, is 
a matter for the exercise of judicial discretion 
(Vol 13) 1926 Bom 291 (296) (DB) ♦ (Vol 20) 1933 
Dah 468 (469) (DB) 

[11] An affidavit by the guardian setting forth 
the terms of the compromise and how they are 
beneficial to the minor and if it is a heavy case a 
certificate m addition from a Counsel that it is a 
fit and proper one to be sanctioned should be 
filed (Vol 28) 1941 All 431 (432) t ILR (1941) All 
€77 ♦ (Vol 16) 1929 Bom 350 (^61) (DB) * (Vol 
17) 1930 Cal 639 (541, 543) (DB) * (Vol 22) 1935 
Sind 95 (96, 97) (DB) 

[12] There should be “a clear expression of 
opinion by the proper Court that snoh a compro- 
mise IS a beneficial one'* to the minor (Vol 9) 

1922 PC 186 (187) . 48 Ind App 241 : 48 Cal 994 

( 1 * 0 ). 

[13] Compromise afieoting interests of minors 
submitted to Privy Council for approval — High 
Court should certify its opinion whether compro- 
mise IS in the interest of minors (Vol 24) 1937 
PC 33 (35) ; 64 Ind App 1 ; ILR (1937) All 1 (PO) 

[14] An order granting leave to compromise 

need not expressly state that it has considered 
the benefit of minor ; the mere order saying 
^‘granted** implies that the Court has applied its 
mmd to that question* (Vol 6) 1919 Mad 306 
(307) (DB) *(’01) 26 Bom 109 (109, 114) (DB). 
(Ghindivarkar, J Contra) ♦ (Vol 14) 1927 Gal 
796 (799) (DB) # (’12) 16 Ind Cas 397 (39S) (DB) 
(Cal) * (Vol 14) 1927 Lah 330 (332) ♦ (Vol 4) 1917 
Lah 113 (114) 1917 Pun Re No. 36 ♦ (Vol 10) 

1923 Pat 370 (877) ; 2 Pat 538 (DB) ♦(Vol 25) 
1938 Pit 202 (202) (DB) ♦ (Vol 24) 1937 Oudh 521 
(523) ♦ (Vol 29) 1942 Nag 26 (28) . ILR (1942) Nag 
642 (OB) 


[But see (1895) 17 All 631 (632) (DB)*(1906) 
29 Mad 104 (106) (DB) ♦ (1908) 8 Oal L Jour 31 
(33) (DB) * (Vol 24) 1937 Cal 668 (660, 661) : ILR 
(1937) i Oal 686 ] 

[15] There would be a difference in degree 
between the scrutiny necessary when the appli- 
cation 18 merely to refer the dispute to arbitra- 
tion and when it relates to a aompromi<^o which 
finally settles the matters in oontrover^iT. (Vol. 
29) 1942 Nag 26 (29) : ILR (1942) Nag 642 (D^. 

[16] Compromise otherwise valid and binding— 
Question cannot be raised in subsequent suit 
between the parties. (Vol. 27) 1940 All 143 (144) : 
ILR (1940) All 132 (DB)^ 


3 Where leaiTe is granted under a mistake. — 
[1] A compromise entered in CO under a misappre- 
hension as to material facts is not valid and bind- 
ing upon minor though sanctioned by Court. 



^ of ijLe p%rti08^a^4^b^ tt|e Obl^tt wilfii regard tp t)i0 
•ubjeot-fnatter hf, meruit is 'not valid and binding 


^ sanotiontd by 


the Conrt. 


i Effect of compromise vithoat leave of the 
Conrt — [i] In the absenoe ot leave, a oompto- 
mi<ie on behilf of the minor cannot be supported. 
(Vol 2) 1916 PO 33 (37) : 39 Mad 116 (PC). 

[2] A oompromise entered into without leave is 
not a nullity so tax as rogi<rds parties other than 
tbs minor are concerned (’10) 14 Cal W N 322 
(324) (DB) * (Vol 12) 1925 Nag 326 (326) ; 21 
Nag LB 43 ♦ (Vol 23) 1936 All 811 (811), 

[8j A compromise entered into without leave of 
Court cannot be avoided by ant person other than 
the miner himsali (Vol 28) 1941 Rang 108 (104) : 
1940 Bang L B 772 * (Vol 27) 1940 Mad 660 (662) 

* (Vol 27) 1940 Smd 178 (180) TLB (1940) Kar 

327 (DB) .(Vol 11) 1924 All 625 (033). 46 All 
676 (DB) *(’99) 2 Oudh Cas 67 (73) (OB) *(Vol 
18) 1931 Cal 211 (217) : 68 Cal 698 (DB) * (Vol 
27) 1940 Pat 69 (60) ; 18 Pat 708 (DB) * (Vol 26) 
1939 Cal 688 (692) (DB) (Note — Reversed on another 
point in (Vol ?0) 1943 P 0 96 70 Ind App 68 ' 

ILB (1943) Kar (PC) 109 (PC) ) * (Vol 26) 1939 
Pat 278 (280) . 18 Pat 271 (DB). 

[4] The minor has no option to ratify or affirm 
the oompiomise or to avoid it in proper prooeedings. 
(Vol 2) 1916 P C 79 (80) : 43 Cal 290 : 43 Ind App 
1 (PC) * (Vol 24) 1937 All 66 (69) ; ILB (1937) All 
817 (DB). 

[5] A minor who wants to avoid a oomptomlM 
entered into without leave must do so by a sapa* 
rate suit or in an application for review and failurq 
to do so within the period of limitation will mi)c4| 
the decree binding. iVol 9) 1922 Lah 166 (167),: J 
Lab 164 (DB) *(Volll) 1924 All 626 (633) Mi 
All 676 (DB) ♦ (Vol 14) 1927 Bom 87 (87) (DB) 
« (Vol 18) 1931 Cal Ml (217) : 68 Cal 628 (DC) 

[6] A decree in contravention of thU rule is not 
void agatntt the minor (Vnl 91) 1940 Pat 69 (60) ; 
18 Pat 708 (DB) * (Vol 7) 1920 Nag 279 (273) ♦ 
(Vol 82) 1945 Pat 391 (338) . 24 Pat 629 (DB) ♦ 
('44)1944 Pat W N 108 (103). 

[But see (05) 8 Oudh 0 IS 19t (192) * ('ll) 36 
Bom 53 () ) (DB) * (’ll) 34 Mad 314 (118) (DB) 

* (Vol 23) U36 All 811 (Sl^)J. ’ 

[7] No prejudice need be shown to set aside a de* 
oree based upon a compromise entortd into without 
leave of Court, (’ll) 36 Bom 822 (324) (DB) • 
(Vol 14) 1927 Bom 87 (37, 91) (DB) * Cll) 84 VTad 
314 (318) (DB) (Dissenting from (189i) 20^ All 98) 

* (Vol 6) 1918 Pat 607 (510) : 3 Pat L 3oat 966 
(SB) * (’99) 2 Oudh Gas 46 (49, 60) * ('08) 6 OCdh 
Cas 176 (179) (DB), 

(But see (Vd 18)1981 All 307 (310) : 83 All 498 
(DB) * (Vol 6) 1919 All 248 (2 6. 946) : 41 All 668 
(DB) * (Vol 14) 1927 Lah 685 (666) * (1911) 
1911 Pun L B No 134 page 601 (606) : 1912 Pun 
Be No 2 (DB) * (Vol 29) 1942 Nag 36 (28) : ILB 
(1942) Nag 642 (DbVi 

[8] 'Where ihenoxt friend or guardian has him- 
self not consented to the compromiss on hebslf of 
the minor, the compromise is, of course, void in 
toto. (Vol 11) 1924 Oudh 86 (8«) (DB). 

.. [See however (Vol 27) 1940 Pat 69 (60) j 18 Pat 
708 (DB) ] 

[9] The Same guardian or next friend as bad 
agreed to the oompromise can raUis ttie objeoHon 
ha to want of Court's eanotlon. (Vol 97) 1946 Mad 
660 (652). 
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defendant and adult party xn pursuance of oom- 
piomise without sanction of Court — The bond 
cannot be enforced as against the minor — But the 
adult oo-obligee cannot be exonerated from 
liability, (Vol 27) 1940 Pat 671 (672) * (Vol 3) 
1916 P 0 2 (S) ; 39 Mad 4.09 ; 43 Ind App 99 (PC) 

6< Compromise by natural guardian, father 
or managing member of a joint Hindu family. — 
[11 A father or man iging member in a joint Hindu 
family may under certain oiroumstanoes and 
conditions enter into agreements which may be 
binding on the minor members of the family (*85) 
9 Bom 365 (367) (DB) * (’04) 27 All 203 (250) 
<DB) ♦ (’05) 15 Mad L Jour 494(495) (DB) 

[2] When m a suit in which the minor is a 
party, the father or managing member is appointed 
the next friend or guardian oC the minor, he oan> 
not do any act in his capacity as father oi 
managing member which he is debarred from 
doing as next friend or guardian without the leave 
of the Court. (*13) 86 Mad 295 (303) : 40 Ind App 
132 (PC) (Overruling the decision in 19 Mad 
Ii Jour 4 ) o (Vol 30) 1943 Lah 313 (316) ; ILR 
(1943> Lab 583(DB) # (Vol 82) 194fi Nag 9a (96) 
ILR (1946) Nag 242. 

[2] A natural guardian of the minor dealing 
With minor's interest cannot act without leave of 
Court where he is appointed by Court as next 
friend or guardian in a suit (Vol 30) 1943 N ig 231 
(232, 233) « (Vol 29) 1942 All 160 (152) ILR 
(1942) All -144 O (Vol 7) 1920 Bom 3r (39): 44 
Bom 674 (DB). 

[ 4 ] Where some person other than the father of 
the minor has been appointed guardian ad Mem 
for a minor, this rule will not apply to a Compro- 
mise entered into by the father as the natural 
gnardiaa. (Vol 24) 1937 Mad 446 (447, 4^8) 

1044 Mad 289(292): ILR (1944) Mad 

[BiitseO (Vol 27) 1^40 Pat 663 (666): 19 Pat 
343(DB)1 ' 

7. Compromise by adult members of a Rtalabar 

tarwad — [1| A compromise of a doubtful claim, 
entered into by the adult members of a tarwad 
hona fide and m the interests of the tarwad is 
binding on the minor members thereof, 95) 18 
Had 38 (40) (DB). 

8. Compromise by adult member of a joint 
ffiadWfomily — 11] A compromise entered into by 
the bdUlt coparceners in a joint Hindu family in a 
pending litigation )ti which the minor coparcener 
had no interest separate from that of the adult 
mmnbers and the Court pronounced the oompro- 
xnise beneficial to the minor, is binding on the 
minor. (W) 34 Gal 70 (71, 72) (PC) 

8. Agreement to be bound by oath, if a com- 
promise. — [1] An offer by the next fjciend or the 
guardian of a minor to be bound by ^he evidence 
given on oath by the opposit^ party or hie wjtnees 
does not amount to an agreement or oompiomise 
and no leave of the Court is necessary in sudh a 
case (Vol 14) 1927 All 684 (684) 49 AH 842 (DB) 
♦ (1900) 27 Cal S29 (281) (BB) ♦ (fol 17) 1930 
Cal 4e^3 (464) (DB) m ('9^) 18^1 Be No , tS; 
page 110 (113) (FB) » ('89) Mad 48B (484^ 
(DB) m (Vol 23) 1986 LaH 836 (295) hXVcfi’88) 
1946 Pat 272 (174)i ^ ^ C ) 

(9] EvidOrefie given on by ^t^e oppo|j^ 
rr’hls witeast bn the dSor ofjthe g^rt^cr. 


next friend bind ng upon the minor unless there is 
fraud or grobS negligence on the part of the guar- 
dian m the conduct of the suit which results in 
prejudice to the minor ('89) 12 Mad 483 (484) 

(DB), 

[3] An offer by the guardian ad htem to suffer a 
decree on the oath of the plaintiff if not sane loned 
by the Court, is not binding on the minor (Vol 
9) l 9Q2 All 160 (161): 44 All 117 (DB) 

10 Abandonment of issue, if a compromise — 
[1] No leave is necessary for the abandonment or 
the giving up of an issue on the part of the next 
friend or guardian ad Mem m the course o£ the 
conduct of the suit so as to bind the minor (’91) 
18 Cal 99 (106) 17 Ind App 90 (PC) 

11. Withdrawal of suit. — [1] Withdrawal of 
suit by the next friend m pursuance of an agree- 
ment with the defendant without leave of Court 
IS voidable at the instance of the minoi (’03) 27 
Mad 377 (380) * (’80) 13 Bom 137 (146) « (Vol 

15) 1928 Lah 792 (794) 

[2] Leave to withdraw an appeal be gi anted 
Only after being assured by the counsel at the Bar 
that the terms on which it was proposed to be 
withdrawn Were beneficial to the minoi. (Vol 7) 
1920 P 0 60 (Gt). 47 Ind App 88 (PC) 

[3] Mere withdrawal of a suit not in pursuance 
of any agreement or compromise does not come 
within the purview of this rule (’02) i9 Cal 735 
(737) (DB) ♦ (Vol 6) 1919 Lah 396 (396). 1919 
Pun Re No 59 (DB). 


12. Transfer, without leave, of decree in 
favour of minor - [IJ This rule applies also to 
compromise entered even after a decree has been 
passed, and an adjustment of a decree to which 
a minor is a party is not binding on the minor 
unless leave of the Court has been obtained there- 
for. (Vol 4) 1917 Mad 409 (411) (DB) * (Vol 27) 
1940 All 16 (17) : ILR (1940) All 1 ♦ (Vol. 23) 
1986 Mad 494 (495) 

[2] This rule does not apply to the transfer 
by a guardian, of a decree passed in favour of a 
minor (Vol, 80) 1943 PC 96 (97) . 70 Ind App 
68 ; ILR (1943) Kar (PC) 97 (PC) ♦ (Vol 25) 
1988 Mad 639 (540) : ILR (1938) Mad 819 (FB) 
^Vol. 8) 1921 Mad 587 overruled). 

18. Agreement to refer to arbitratlon.-^[l] 
Though the decisions referred to in this Note 
Were pronounoed with reference to the Second 
^hedule which has now been superseded by the 
Arbitrauon Act of 1940, they are still good law 

[2] This rule does not apply to references made 
Without the intervention of the Court (’02) 26 
Bom 298 (301) (DB) ♦ (Vol 22) 1935 Sind 236 
(289) * (Vol 26) 1939 Lah 808 (308, 809). 

[3] A doot'ee passed on an award made cn a 
reference without the mtervjautiptt of Court and 

under t’airagl^aph 20 of the' 
iu no); bad for Want of 
it may notbe juuding on the 
Jh^nor for Other reasoha**^ (Vol 6) 1918 Bom 123 
(127) ! Bom^ (FB) # (Vol 


field into Court 
Second Schedule 
6anQt7Qn, though 


(Vol 26) '1939 'Oal 500 (602) ♦ 
emt 33 (34)# (Vol ft8)1946FO 

h i Pt ea, (tO). 

;U1 .pp3i88 to a^ze^nents to refer to 

litraKcW'inade pending etfitl (Vol39j 194^ AU 
: IIiB (1941) All 807 (DB) * (Vol 27) ‘ 1940 
Jstit) (Vol 27^ 1940 Peeb 19 (18)* 

(Vol 27) 1940 Sind ITiB (ISO, : ILB (1940) 827 

(fcBf* 10 Ind o«» iM* fiOT, teaj nm 


38 
(Vol 27)' 


ari 

86 
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8* (l) Unless otherwise ordered by the Courts a next friend shall not retire 

Betirement of without first procuring a fit person to be put in his place and giving 
next friend. security for the costs already incurred. 

(2) The application for the appointment of a new next friend shall be 
supported by an affidavit showing the fitness of the person proposed, and also that 
he has no interest adverse to that of the minor. 

[IBSa-S. m ; 1877-8. 487. Gf . Bale 3 sab-role (3), Rule 4 sab-rules (1) and (4) and Bales 9 
and 10 of this Order.] 


0. 32 B. 7 (contd.) 

Pun Be No. 95 (FB) ♦ (Vol 24) 1937 All 65 (69) 

: ILB (1987) All 317 (FB) (28 All 85 overruled— 
2)he decisions in (Vol 1) 1914 All 446 ; 36 All 69 
(FB) and (Vol 23) 1936 All 740 should also be 
regarded as overruled by the above Full Bench 
ruling). 

[6] Compromise entered into affcer suit is 
referred to arbitration, accepted by arbitrators 
and a^ard passed in terms thereof— Avraxd not 
bad though oompiomise was not sanctioned by 
Court. (Vol 22) 1935 Mad 1068 (1069) : 69 Mad 149. 

14. Gross negligence of next friend or guar- 
dian. — [1] The acts of the guardian must he based 
on considerations of actual necessity and advan* 
tage to the minor and not on calculations of any 
possible benefit. (’10) 37 Cal 897 (904) (DB) * 
(Vol 14) 1927 Pat 271 (278) ; 6 PaS 388 (DB). 

IBut see (Vol 29) 1942 Lah 205 (206, 207) : IXjB 
(1943) Lah 113 (DB)). 

[2] Any concealment of essential and material 
facts by tbe guardian would amount to construct- 
ive fraud. (Vol 29) 1942 All 85 (89): ILB (1941) 
All S07 (DB) « (*97) 24 Cal 853 (861) ; 24 Ind App 
107 (PC). 

13] Where the guardian acts bona fide and com* 
promises a doubtful claim with the leave of the 
Court, the compromise will be binding on the 
minor. ('08) 31 Cal 111 (131) (DB) * (’04) 14 Mad 
L Jour 442 (DB) * (Vol 12) 1925 Mad 1285 (1286, 
1287) (DB). 

15. Fraud- — [1] A compromise duly entered 
into by the guardian and sanctioned by the Court 
will not be disturbed except upon very strong 
grounds, (’ll) H Ind Gas 105 (108, 116) (DB) 
(Oudh) * (Vol 14) 1927 Bom 11 (18) ; 50 Bom 716 
(DB) * (Vol 17) 1930 Lah 250 (251) (DB) ♦ |Vol 
16) 1929 Mad 349 (350) (DB) « (Vol 1) 1914 Oudh 
162 (164) a (Vol 1) 19J4 Lah 130 (130, 181) (DB) 
a (Vol 25) 1988 Mad 13 (16). 

[2] The grounds on which a compromise sanc- 
bL oned by Court can be set aside, must 1 m each 

“ as to amount to fraud m the par|y elainung the 
benefit of the oompromise. Fraud does noi^mean 
moral fraud. But fraud means also what in 
equity would amount to it. ('ll) 11 Ind Cas 105 
(109) (DB) (Oudh) * (Vol 26) 1938 Mad 13 (16) 
♦(Vol 81) 1944 Sind 209 (210, 211) : ILB (1944) Kar 
2234DB). 

[3] Fraud, however, must be strictly proved, 
(Vol 16) 1929 Mad 96 (105) (DB). (Per Reilly ;r.), 

[4] Fraud must be, definitely iqade cause ol 
action— Facts constituting fraud must be speoifi* 
oally set out — General charge of negligence is not 
sufficient— Fraud is to bS judged from suirounding 
^j^owjtahc^. JVol 29^) 19^ Lah 206 (207) • 

ie^t j of 

decree 
4*04)lAjJ L 



[6] Sanction obtained by mis-representation— 
Oompromise is not binding on minor and neither 
party can claim under oompromise— Minor caq 
avoid oompromise but is not entitled to enforce 
any assumed rights on basis of that compromise. 

tSee (Vol 30) 1943 Oudh 68 (76, 77) (DB)]. 

16. Minor attaining majority pending suit,— 
[1] Minor defendant attainii^ majority during the 
pendency of suit— Compromise by guardian subse^ 
quently does not bind the minor though sanction* 
ed by Court.— (Vcl 15) 1928 Mad 294 (296): 51 
Mad 763 (DB). 

(But see (Vol 9) 1922 Lah 407 (407, 408).] 

17. Procedure to set aside a oomFioiiiise 

decree. — [1] A minor can file a separata suit to set 
aside a compromise decree or file an application for 
review ]n the same suit. (*99) 23 Bom 620 (623) 
(DB) ♦ (’91) 15 Bom 594 (597, 698) (DB) ♦ (’03) 
80 Cal 613 (615) (DB) ♦ ('07) 34 Cal 83 (89, 90} 
(DB) ♦ (Vol 13) 1926 Mad 119 (120) ♦ (Vdl H) 

1924 Lah 427 (428) ♦ (Vol 1917 Mad 672 (680) : 
39 Mad 853 (DB) ♦ (Vol 23) 1986 All 811 (616). 

[2] A minor can avoid a compromise by ah ay- 
plication in revision. (Vefi 27) 1940 Sind l78 (180, 
181) : ILB (1940) Kar 827 (DB). 


[3] The minor cannot take any objection as to 
the validity of the aompromiso decree in appeal. 
(’80) 30 Cal 613 (615) (Case under 1882 Code— JETeZd 
no appeal lies.) ♦ (*01) 5 Cal W N 877 (878) , 
(DB) (Do). 

(But see (Vol 23) 1936 All 811 (816).] 

[4] The v.alidlty of bho docreo cannot bo attaclt* 
ed in exeoubion proceedings. (Vot II) 1924 M^d 646 
(646) (DB) ♦ (Vol 10) 1923 Pat 376 (378,379); 2 
Pat 538 (DB) ♦ (’98) 1 Oudh Oas 49 (50). 

[5] A oompromise decree whaq set aside at the 
instance of the minor remits the minor to his 
original position in the suit. (*13) S5 AB 487 (409); 
16 Oudh Oas 247: 40 Ind App 182 (PC) #176) 
2 Cal 184 (196) ; 3 Ixtd App 291 (PC). 

[6] Order recording compromise entered int# 
without leave of Court daring execution of deepen 
in favour of mmoi>— Minor cannot bring eepariMta 
suit to set aside the order. (Vol 28) 1936 Pat 506 
(507, 508) (DB). 

(7} Suit by minor for^ declaration that dedrea 
was not binding on him— Court must deoldt 
whether compromise was for minor^s betrofit. 
(Vol 30) 1943 Lah 913 (317, 918) : ILK (1948) li A 
(Mv (DB)« 

(8] Beferenoe to arbitration consented^ to bf 
guardian— Minor desirixig supersession of reiereiioa 
must apply through guardian ad Utem^ ('fi) uM 
(4944) All 356(856). 

amendmoite— 11] (Madraa)-tr(Be(| 
(Vol 82) 1946 Mad 877i379) : 17 Ori L Foar 178IDBB 
ORDER SB RULE 8— Rotg i 
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(1) Where the interest of the next friend of a minor is adverse to that of 
Removal of minor or where he is so connected with a defendant whose interest 
next friend. is adverse to that of the minor as to make it unlikely that the minor’s, 
interest will be properly protected by him, or where he doeanot do his 
dutyi ori during the pendency of the suit, ceases to reside within British India, or 
for any other sufficient cause, application may be made on behalf of the minor or by 
a deiendant for his removal ; and the Court, if satisfied of the cause assigned, may 
order the next friend to bo removed accordingly, and make such other order as to 
costs as it thinks fit. 


(2) Where the next friend is not a guardian appointed or declared by an^ 
authority competent in this behalf, and an application is made by . a guardian sor ap- 
pointed or declared, who desires to be himself appointed in the place of the next 
Iriendt the Court shall remove the next friend unless it considers, for reasons ^ to be 
recorded by it, that the guardian ought not to be. appointed the next friend of the 
minor, and shall thereupon appoint the applicant to be next friend in his place upon 
such terms as to the costs already incurred in the suit as it thinks fit* 

[1882--B. §46 S 1877— S 446. Cf. B. 9, sab-rales (0 and (2), See B. 10.] 


OBJECTS AND BBA80KS . o 

** The Committee think it expedient that where a gnardiAn insists on his right to be appointed next 
friend' in the plaOe Of another ther d should be power to require him to beoome liable or give security for^ 
costs in the suit previously incurred." — S. OR. . , * . 

(1) On the retirement, removal or death of the next friend of a minor i. 
Sttay of proceedings on re- fii^rther proceedings shall be stayed until the appointment of 
zaoval. etOi, of next friend ^ next friend in his place* 


(2) Where the pleader of such minor omits, within a reasonable time, to; 
take steps to get a new next friend appointed, any person interested in the minor or 
in the matter in issue may apply to the Court for the appointment of one, and the 
Court may appoint such person as it thinks fit* 

11882—8. 448, 449 ; 1877—8. 448, Sec Bales 8 and 9.] 

tl* (1) Where the guardian for the suit desires to retire or does not do 
removal his duty, or, where other sufficient ground is made to appear# 
tervd^ath of guardian the Court may permit such guardian to retire^ or may remove 
Idt him, and may make such order as to costs ag it thinks fit. 


0. 82 B. 8 (eontd)^ 

appointed under Guardians and Wards Act (VXIX 
of 1890), during pendency of suit superseding the 
next friend. There is no valid retirement in the 
absence of any application on the part of the next' 
friend, f f 08) 30 All 105 (108, 109) (DB). 

pBDER 32 BULK 9— Note 1. 

[1] Kext frie,nd failing to do hie duty or ceasing 
to reside in British India is liable to be removed. 
^ol 16) 1928 Nag 166 (167) e (’72) 18 Suth W R 
1£9 (170) (DB) n (*07) 17 Mad L Jour 179 (179) 
(DB). (Case of guardian dd liUm,) 

[3] Next friend not doing his duty in relation 
to the suit— Court should adjourn the suit in. 
order that some one interested in the minor may 
apply * on behalf of the minor for the removal of 
the next friend and the appointment of a new 
next friend, txr in order that the minor plaintiff 
himself may, on coming of age# elect to prboi^ 
with the suit or withdraw from it, (*04) 37 Mod 
877(378)*. (»71)16 Suth WR 142(146) {DB» 
(*8S) 1882 Fun R4 No . page «S6 (367) 4DB). ^ 

[3] Next friend having an interest fdverse to 

that pf the minor pfaintiff or his, personal interest 
colniug into ponfliet with his duty towerds thp. 
Jhinor can be removed. (Vol 7jf,192t Cal iflS (183) 
(DB)* •(Y<4J^6>X928 Madm#9i»j(l?B). . . 

(4] Dcoitfe ipsmd egningt Biiiior— df 


minor requiring that it should be appealed against 
-.^Guardian ad refraining from doing so wit^ 
a view to safeguard his own interest and for his 
private benefit— Minor can, on attaining majority, 
be permitted to appeal and delay can be exousea 
under S. 6, Dimitation Act. (*96) 20 Bom 104 (109) 
(DB). 

[5] Next friend guilty, of neglect and commit- 
ting default in appearance — Proper course is to 
stay further proceedings and not to dismiss suit 
for default. (Vol 8) 1921 Pat 103 (103) : 6 Pat U 
Jour 317 (DB). 


OBDIB 82 BULB 10— Note 1. ' 

[1] Death of next friend during 
not abate and should not be dismissed-<^raetj 
dismissal is nullity — Court ehc^l§ appoint 

new guardian or keep suit'j^ending tm mihoK 
attnina majority. (Vd, ‘^11918 Mad 461 
* (V'Ol 20)1983 Odl 808 (i^to) (D*). . f 

0BBBB SiKlIf (iB 


I Removal 
# AjtpOlhiBiehi ef new 

Gna^au 

(Vol 12! 

AII48T) 

0 m 
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( 2 ) Where the guardian for the suit retires, dies or is removed by the 
Court during the pendency of the suit, the Court shall appoint a new guardian in his 
plaoe« 

U882— Ss. 458, 439 ; 1877— Ss. 458 and 459] 

Course to be followed by 12 * ( 1 ) A minor plaintiff or a minor not a party to a 

minor plaintiff or applicant suit ou whose behalf an application is pending shalli oq 
on attaining majority. attaining majority, elect whether he will proceed With the 

suit or application. 

( 2 ) Where he elects to proceei with the suit or applioatiom he shall apply 
for an order discharging the next friend and for leave to proceed in his own name.. 

( 3 ) The title of the suit or application shall in such case be corrected so as 
to read henceforth thus: — 

late a minor, by his next friend, but now having attained 

majority.*’ 

(4) Where he elects to abandon the suit or^applioation, he shall, if a sole 

plaintiff or sole applicant, apply for an order to dismiss the suit or application on re- 
payment of the costs incurred by the defendant or- opposite party or which may have 
been paid by his next friend. _______ : 


0. 89 R. 11 (contdj 

« (Vol 22) 1935 Mad 796 (796) ; 58 Mad 802 (DB) 
♦ (Vol 32) 1946 All 65 (58): I LB (1945) All 
30 (DB). 

[2] Court has discretion to refuse leave )n pro- 
per case. (Vol 13) 1926 All 437 (488) (DB) « (Vol 
J5) 1928 Mad 980 (980). 

[3] Mere statement hy guardian that he declines 
to act does not effect removal unless sanctioned 
by Court. (Vol 14) 1927 Mad 638 (541): 60 Mad 
857 (DB). 

.2. Removal of guardian.— [1] Guardian not . 
acting properly or nnwilling to act as guardian— 
Court is bound to remove him in interests of 
mitior. (Vol 19) 1932 All 130 (132) (DB) ♦ (1909) 
4 Ind Gas 1108 (1108) (Mad) a (’Oo) 1 Nag L B 
128 (129). 

[See also (Vol 12) 1926 Mad 774 (776) (DB) 
m (Vol 20) 1933 Cal 794 (796) (DB). 

[2] The only way of getting rid of a guardian ad 
UUm% who has onoe been properly appointed, is 
under the provisions of this rule (Vol 22) 19.36 
Cal 160 (I60): 61 Cal 1023 (DB) ♦ (Vol 22) 1935 
Mad 796 (796): 58 Mad 802 (DB). 

[See (Vol 2?) 1936^ Pat 163 (166) (DB).] 

(Vol 10) 1023 ‘Lab 271 (272); 3 Lab 417 
(DB)-, ^ -yy 

[8] Certi^cated guardian appointed guardian 
ad Zifem— Mei^ely beoause he oeasos t|t^;be oertifi- 
oated guardidh, he does not «spo /aoto peas^ to be 
guardltn ad litem/ (Vo! 22) 1936 Cal 4^0 
Cal 1028 (DB). ' 

a. Ad^oihtmebt of new guardidn.— [1] Guar- 
diait dying— Cpurt boun^ to appoint 

[2) Gnar^^sx' dd lalfiln# to dd his duty— 
Court may appoint ne^.gmcd^m (Vpl 1946 AM 
55 (58) : I L H(1946)'Aff^40(l).B). _ 

[31 Guardian of respondent dyu^pen^ 

Ing appeal— Freeh ghardlan not appointed'-rDeoree 
gatnet: minor is nullity. (Vol 15) 1923 Bal 168 

(BB) 


[4] Guardian of minor re&pondent dying pend- 
ing appeal— Decree in favour of minpr. is not 
nullity though new guardian is not appointed. 

34 All 321 (322) (DB). 

[6] No notice to minor is neces*Jary before an 
order of fresh appointment of guirdian is made- 
(Vol 10) 1923 Pat 385 (386) : 2 Fab 273 (D B). 

[6] The power of the Court under sub-rule fiy 
may be exercised at any tixhe during tbd^ponRenoy 
of the suit and the same ie nPt' talcen 

fact that an order to try the anil eof nodfebas been 
previously passed. (V6l 26) Pat 473 (-iTT) 

(DB). 

[7] While a guardian already appointed is alive 

and has not bean discharged a new guardian ad 
litem cannot be appointed for the same minor. 
(Vol 7) 1920 M.id 213 (214) ♦ (Vol 28) 1941 Pat 
224 (224) (DB). ; ^ 

4. Costs. — [1] Buie does not restrict operation 
of S, 35 — Guardian ad litem himself party to suit 
— Court oan order costs against him under B. 36r> 
(Vol 16) 1928 Mad 590 (591) (DB) 

[2] Guardian dling unnecessary and uasuc^oets^ 
ful appeal on b half of his ward-^Oourt will order 
him to pay costs. (*09) 34 Bom 874 (878, 377). 

[8] Gnvrdiin guilty of gross misPondupPt' in con- 

duot of case— Oosts> gainst guardian ordered. (*04)^ 
8 30^891 (394). i ■ ; 

^ [tltefOso (Voi2l) 1934 bad 4^4 (m}i 6i,Calt 

227 ] , . . ^ ♦ 

[4) GnaSrdiaa applying at late 4tage for retire- 
ment and' appolntahent of fresh guardian— Cos tt 
allowed against him upto thas stage. (Vcl 19) 1932 
All ISO (183) (DB). 

ORDER 32 RULE ia-aVNCmUU 
Scope of the vnla 
TlMd to be corrected. 

Hihor defendant bcooming a majo? M/Mii 
the pendency of Suit. ™ ^ 

.. Scopb of tbe role,— ^{IJ The rule is based oip 
the substantive right of a person Who has beOofijMl 
sm juris to himself proceed with a suit mstithted’' 
dn bis behalf during his ^ minority. r9ffl 22 
270 (274) alVoI 4plSl7 Mad 810 13191 ^ 453) 

1031 (DB) ;af6|9>13Satii.Wamr 


t 

2. 

1. 
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(5) Any application under this rule may be made ex parte \h\xt no order 
discharging a next friend and permitting a minor plaintiff to proceed in his own 
name shall be made without notice to the next friend. 

L1882— Ss. 450 to 453 ; 1877—86. 450 to 453 ] 

13. (l) Where a minor co-plaintiff on attaining majority desires to repudiate the 
Where miner oo-plaintiff suit* he shall apply to have his name struck out as co- plain- 

attaining majority desires tiff; and the Court, if it finds that he is not a necessary 
to repudiate suit. party, shall dismiss him from the suit on such terms as to 

costs or otherwise as it thinks fit. 

(3) Notice of. the application shall be served on the next friend, on any 
co-plaintiff and on the defendant* 

(3) The costs of all parties of such application, and of all or any 
to proceedings theretofore had in the suit, shall be paid by such persons as the Court 
directs. 

(4) Where the applicant is a necessary party to the suit, the Court may 
, direct ]bim to be made a defendant* 

11882— S. 454 ; See B. 12. Cf. 0. 1 B. 10.] 

14, (1) A minor on attaining majority may, if a sole plaintiff, apply that 

TTnreaspnable or a suit instituted in his name by his next friend be dismissed 

improper suit. on the ground that it was unreasonable or improper* 

(2) Notice of the application shall be served on all the parties concerned ; 
and the Court, upon being satisfied of such unreasonableness or impropriety, may 
grant the application and order the next friend to pay the costs of all parties in 
respect of the application and of anything done in the suit, or make such other or- 
der as it thinks fit* 

tl883— S. 485 ; See B. 12, sub-rale (4).] 


82 % 12 (contd.) 

{^1 Tbd Goiirt should, aa a matter of course, give 
binl leave to proeeed or aot is his own name and 
oannot igbora his applloalion (*95) 22 Gal 870 
(2T4jt ^ e (Vol 15) 1928 Nag 1C6 (t68). 

fllttaming majoxit^f, the minor elects 
a suit instituted by his next friend, 
<|osts qf tjie next friend unless he 
can OstaMl^hihM was improperly institut- 
ed. (Vol2l) im MaeI jS * (Vol 27) 1940 

Bom 68 (60) i I ]5iR.4194(j) ^oip^XDB). 

[4] It is only in d4ae, of 'mieconduot by the 
next friend that he can be ordered' td pay costs and 
in the absence of such misconduot, the defendant 
is not entitled to an order against the next friend 
for costs where the quondam minor elects to 
abandon the suit. (Vol 27) 1940 Bom 58 160) ; 
1 14 R (1940) Bom 185 (DB). 

[6] Where it is disooverd in the course of the 
&n(t,or appeal that the minor has attained majo* 

^'rity, thd Court oannot dismiss the suit or appeal 
'for deficit, hut should issue notice to the quondam 
minor to elect whether he intends to proceed with 
the suit or appeal. (Vol 16) 1929 Lah 555 (556) 
(DB). 

^ [6] If the miher elects to continue the suit his 
rights Should he determined as on the date bn 
which the isnlt was originally instituted. (Vol 12) 
1985 Smd 380 (340) : 18 Sind L B 230. 

[7] Where minor eontinu,es to be represen- 
ted by a pleader even after his attaining 

majority and subsequently the quondam. mmor 
ratifies hie .aotf, they cannot be treated as mya|id 
on the ground of non-oomplumca with iihiUH/iide. 
(Vol 17) 1980 Lah 603 (604). ^ . 

^ [8] ' The rule does not i^py ' has 

^ >eaa %d 


really a major at the time. Hence such a person 
is n t entitled to odhtinue the suit under this rule 
when it is found that he was not a minor at the 
date of the filing of the suit. (Vol 27) 1940 Had 
522 (528). 

2. Title to be corrected.— [1] The provision of 
this rule requiring the title of the suit to be cor- 
rected applies only where the suit is pending and 
not to proceedings taken after a fin il decree has 
been passed in the suit. (^96) 22 Cal 270 (275). 

1. Minor defeitdant becoming a major during 
the pendency of suit. — [1) Liberty given under 
12 to 14 to minor plaintjfi to repudiate act of his 

f uardian oannot , be giveh to minor defendant. 
Vol 24) 1937 Hat ‘62o (625). 

[2] Defendant' attaining majority during suit 
but not electing to oondiiot case himself —Decree 
passed in suit is binding. (Vol 15) 1928 Mad 294 
(294, 295): 61 Mad 768 (DB). ♦ (V^ol 15) 1928 Lah 
371 (373) * (Vol 26) 1039 Pat 601 (60:): 18 Pat 
639 (DB) ♦ (Vol 26) 1938 Qudh 188 (190) ; 14 
Luck 213 (DB). , , , . , , ^ 

Isee also (Vol 18) 1926 Ga) lObB ^lOd^) fDB) 
♦ (Vol 9) 1922 Mad 801 (302) (DB). M <VjQl 6) 1918 
Mad 545 (547) (DR);.] ,, . 

, ^ IDBDkR i^)(ote i: 

|1] Tbb "^iinder this' t^le ordi^ the 

next friend to pay the costs of all the g>arlde9i Hit 

neew alleged, <Volif?> 1^0 5^ (66): K 

#pO)rB#h m Mad 7S(74). 

las l^er-rN^xt iidend can be cr,diexea , to 

N^, ^9 ;(32^ 8304 J X Wm 

sWfk. ' i 
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Kola 14&-H&DIt&8 

Add the following as Bale llA : 

“ R. 14fL The appointment or diaoharge of a next friend or guardian for the suit of a minor in a 
matter pendmg before the High Court in its appellate jurisdiotion, ezoept in oases under appeal to the 
King in Ooanoil, shall be deemed to be a guasi-judioial aot withm the meaning of Section 138 (3) (i) of 
the Code of Civil Procedure and may be performed by the BegUtrar, provided that contested 
applications and applications presented out of tune shall be posted before a judge for disposal." 

fois. No. 1601 of 1914. J 

15. The provisions contained in rules 1 to 14 so far as they are applicable, 
Application of rules to shall extend to persons adjudged to be of unsound mind and 
persons ofunsoundmmd. to parsons who though not so adjudged are found by the Oourt 
on inquiry, by reason of unsoundness of mind or mental in- 
firmity, to be incapable of protecting their interests when suing or being sued. 

[1882-8 463 ; 1377— 8 463 ] 


0 32 R. 14 fcontdj 

[3] No ordov as to costs can be made after the 
death of the next friend. (Voi 5) 1918 Oudh 21 
(22) : 20 Oudh Cas 300. 

ORDER 82 BULB 15---BYN0PSISv 


1. Persona of unsound mind, 
r 2. Mental lnRrmiiy> 

8. Persons of nnsound mind not so adjudged, 
i Appointment of next friend or guardian for 
persons of unsound mind< 

5 Deer e against lunatic not representedi if 
can be challenged in execution proceed- 
ings. 

8. Rexislon. 

7. Privy Council appdal. 


1. Persons of unsound mind. — [1] l!he preeent 
rule places persons of unsound mind in the same 
^position as minora and makes the provisions of Br. 
1 to 14 applicable to them. (Vol 28) 1936 Lah 7 (8) 

(2] A suit on behalf of a person of unsound mind 
has to be filed by a next friend and where the 
defendant is of unsound mind the Court has to 
appoint a guardian ad litem. (Vol 6) 1919 All 409 
(412) (DB). 

% Mental infirmity.— [1] Under this rule a 
person of weak mmd oan Fue through a next friend 
provided the Oourt is satisfied that he is incapable 
of protecting his interests. (Vol 12)1925 Nag 245 
(248) * (Vol 26) 1939 Mad 657 (662) (DB). 

IBeU also (Vol 28) 1941 Mad 505 (506)]. 


^ “ [2] The rule applies to persons who are 
absolutely deaf and dumb (Vol 17) 1980 Lah 425 
(428) : 12 Lah 65 

[But see (*70) 2 NWPHCR 414 (414, 415) (BB)] 
Person of high position renounomg world 
andmegleet ng worldly affairs — He is not thereby 
incapable of protecting his own interests within 
B 16— But df^iuBions of being haunted by demons, 
persecution by imaginary voices etc would justify 
> % contrary inter enoe. (Vol 14) 1927 P O 123 (126, 
/W7)(PC). 

. 8 Persons of uneoimAnadnd not so adjudged — 

*If ^t|hs| defendant alleges that he is of unaemnd 
and thje plyaintiff domes It, the Court must 
hold amdiciiil enqui^y^and dome to a finding as 
in il^eSier^he is inodmble of proledting his own in* 


T)e[>s) #tvoi 


. • (Vol 9) 
I) 1983 Ml 149 


4^tV(4a3»1986 0»199l(ag|)(bB) * 


(•21) 62 Ind 0.4S 770 (771) (DB) (0»1) ♦ (Vol *6) 
193a Pat 25 (26) (DB). 

[See also (Vol 13) 1926 All 312 (213, 314) : 48 All 
356 (DB) * (1866) 2 Snth W R Miso 7 (7) (DB)]. 

[2] It is only when the Court on inquiry finds 
that the defendant, by reason of unsoundness of 
mind or mental infirmity, is incapable of protect- 
ing his interests, that it is necessary to appoint a 
guardian ad litem. (Vol 21) 1984 Cal 888 (8881 0 
(Vol 2$) 1936 Bang 121 (121, 122J. 

[See also (Vol 23) 1938 Oudh 67 (71) : 11 Imok 
486 (DB)]. 

[8] Where a defendant allegad tube a luntie dies 
before the issue of process, it oaumt h« ^hat 
the suit was not validly suMp^^ de- 

ceased on aoooutit of the mot thatlid nwluM 
Appointed, t'^ol 81) 1984 Oal 883 {888). 

[4] A finding in the lunacy proceedings that a 
person is not of unsound mind and incapable of 
managing his affairs does not preclude a finding 
under the present rule that the same person is by 
reason of mental infirmity lucapable of protecting 
his interests in the suit. (Vol 15) 1928 All 108 (KKjt, 
110); 60 All 836 (DB) (Note : overruled in (Vol 99) 

1935 All 599 : 67 All 977 (PB) on another point). 

[5] Buie applies to case where subsequent to pass- 
ing of deoree agamst person it is found that he 
Was lunitio at time of suit— In such case such per- 
son can bring suit for declaration that decree is 
not binding on him as no guardian was appointed. 
(Vol 24) 1937 All 29 (81) (DB). 

[But see (Vol 23) 1936 Oudh 67 (71, 79) i 11 Luck 
486(DB>|. 

[6] PI un tiff becoming of unsound mind during 
pendency of suit — Court should adjourn suit to en- 
able suitable next friend to o ^me lorwArd* (Vol 98) 

1936 Lah T (8). 

[7] B 15 does not contemplate that there must 
be preliminary inquiry and finding that perion Iby 
reason of unsoundness of mind was incapable of 
protecting his interests— Order of Oourt permit- 
ting next friend to represent person Is net final— 
Court permitting next friend to sue on behalf of 
person of unsound mind — It is not competent to 
Court to raise independent issue in trial a» to com- 
petency of next friend to represent him in suit. 
(Vol 28) 1941 Mad 624 (626, 527) (DB) m (Vol 96) 
1939 Mad 667 (661) (DB), 

[8] Plaint presented by persim qlaimW Jfeo Ibi 
next friend of alleged lunatic — ^Plaint fbuM not to 
ba lunatic— Plaint ii not taltdiy pr^nica and 
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16. nothing in this Order shall apply to a Sovereign Prince or Ruling Chief 
. . „ . suing or being sued in the name of his State, or being sued by 

and c'hiefa * direction ot »[the Central Government, or the Crown Representa- 

tive, or a Provincial Government] in the name of an agent or in 
any other name, or shall be construed to affect or in any way derogate from the 
provisions of any local law for the time being in force relating to suits by or against 
minors or by or against lunatics or other persons of unsound mind, 

[1883— S 461 : 1877— S 464. See Ss 83 to 87.] 

Substituted by A. O* for ‘‘the Governor-General in Oonncil**. 

PBOYINCIAL AMENDMENT 

Buie 17-MADBA8 

Add the iollowing as Eule 17 : 

‘•K. 17. In suits relating to the person or property of a minor or other person under the 
superintendenoe of the Court of Wards, the Court in fixing the day for the defendant to appear and 
anWer shall allow not less than two months' time between the date of summons and the date for 
appearance." [Dis, No. 644 of 1911 1 

O E D E E XXXIII 
SUITS BY PAUPERS 


Suits mav be instituted ' I. Subject to the following provisions, any suit may 
in forma pauperis. be insitituted by a pauper- 

Explanation — A person is a “pauper” when he is not possessed of suffix 
oient means to enable him to pay the fee prescribed by law for the plaint in such 
suit, or where no such fee is prescribed, when he is not entitled to property worth 
one hundered rupees other than his necessary wearing-apparel and the subject-^ 

matter oi the suit. 

[1889-8 Ml ; 1877—8 iOl ; 1859-8. 997,] 

' ~ [See also (Vol 4) 1917 Pat 140 (141) (DB)] 


0 89 B 18 (contdj 

must be re-presented — Limitation must be calcul- 
ated upto time of representation — But Court may 
find that alleged next friend was anthorixed as 
agent, of plaintiff to present plaint. (’37) 1987 Mad 
W N 358 (398). 

C ^ Appolatment of next friend or doardian 
for persons of unsound mind.— [1] If a person ii 
not represented bv a guardian in the suit, the 
deoree will be null and void. (Vol 4) 1917 Mad 616 
(813) (DB) ♦ (Vol 2) 1936 t al 19 (20) (DB) ♦ (Vol 
l^) 1931 Cal 163 (le*-/) (DB) ♦ (Vol 24) 1937 All 
29 (32) (DB) ♦ (Vol 23) 1936 Lab 861 (862) (DB). 

[See however (Vol 23) 1936 All 806 (807) (DB) 
(Deoree in favour of unrepresented lunatic is not 
nullity)]. 

[But see (Vol 1) 1914 Low Bur 141 (141)]. 

[2] Where a manager of the property ot the lun*' 
etio has beon appointed under Lunacy Act, such 
person ought to be appointed as the next friend or 
guardian ad litem in the suit. (M19) 23 Bom 403 
(405, 406) (DB) ♦ ('96) 23 Cal 612 (614) (DR) ♦ 
(•96) 22 Cal 729 (734) ; 22 Ind App 90 (PC) ♦ (*99) 
1899 Pun Be No. 10, page 114 (118) ♦ (’12) 16 Ind 
Oas 885 (886, 886) (Oudh) « (’69) 1869 Pun Be No. 
89. 

[See also (’67) 7 Snth W R 5 (6, 7, 8) (DB) ♦ 
(’74) 22 Sath VV R 200 (201) (DB)] 

[See however (Vol 8) 1916 Oal 51 (50) (DB)]. 

8. Decree against lunatic npt represented, If 
ean be challenged In execution proceedings— [1] De* 
eree against lun^tio not properly represented in 
suit — Enforoeability or otherwise of deoree is not a 
question under S. 47 and oannot be iai«ed in exeou* 
tion proeeedings, (Yol 4) 1917 Oa) 844 (847) : 4| 
9a) f97 (DB). 


8. Bevlsion — [1] Order dismissing applioitiou 
for appointment of guardim ad Utem does not 
amount to case decided and is not revisable. (Vol 
82) 1945 Oudh 255 (25b) (DB). 

[2] Application for appointment of guardian ad 
litem dismissed without judicial inquiry— Revision 
allowed, (Vol 28) 1941 Mad 505 (600). 

[3] High Court can under its inherent powers 
order stay of suit pending dooiaion in lunaov pro- 
ceedings against defendant under Luntcy Act (Vol 
13) 1926 All 212 (213, 214) : 48 All 856 (DB) (Note 
— Overruled in (Vol 22) 1996 All 599 ; 67 All 977 
(FB) on another point). 

7. Frlvy Council appeal — fj] Rule doos not in 
terms apply to proceedings before Privy Council- 
Appellant becoming insane daring pendency of 
appeal to Privy Council— Fact thit no guardian is 
appointed will not affect validioy of decree. (Vol 
28) 1936 Oudh 67 (71) : 11 Luck 486 (DB). 

ORDEB. 82 RULE 46— Note 4* 

[1] Ruling Prince not domiciled in British India 
is not governed by the Indian Majority Aot and, 
therefore, is not minor fox the purposes of Order 
82 eveu though he mav be under 13 years of age. 
He can act through his manager under 85 ol the 
Code. (Vol 12) 1928 Oal 6l8 (614, 616) (DB) 

OBDBB 88 RULE 4— STNOPSIS. 

4- Suit paupers. 

iw gait may be "instituted’' hy a pauper- 

8 . not possessed ef sufDdent nteana.*' 
Bubjiet-mattns of the sujtt if uan he uouri* 

dev^ in deiddin^ sii|Belettt lUeans. 
p. Baeaiiary w^arlnf-apfaipeh 
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OBJECTS AND REASONS. 

Section 402 of the 1882 Coda ran aa follows : — so far as it suggests that a suit will lie for loss of 

'* No suit shall be brought by a pauper to recover caste or abusive language, and they can see no 

compensation for loss of caste, libel, slander, abu- sufficient reason for withholding from a pauper 

sive language or assault ** a right to sue as such in respect of defamation or 

The Committee have not preserved section assault.** — S. O. B, 

402. In the light of the case-law it is misleading 


PROVINCIAL AMENDMENTS 

BOMBAY 

The following sentence shall be added to the Explanation, namely : 

*‘In determining whether ho is possessed of sufficient means, the subject-matter of the suit 
shall be excluded/* [9-2-1926.] 


MADRAS 

The following shall be suhstiiuied for the existing Explanation to Rule 1 : 

Explanation (i).— A person is a pauper, 

( i) when ha is not possessed of sufficient means to enable him to pay the fee prescribed by 
law for the plaint in such suit, or 

(b) where no fee is prescribed whan he is not entitled bo^property worth one hundred 
rupees other than his wearing apparel and the subject-matter of the suit. 

Explanation (n). — Any part of the subject-matter of the suit which the opposite party 
relinquishes and places at the imsiediata disposal of the plantiif shall be taken into account in con- 
sidering the question of the possession of sufficient means by the plain 

Explanation (iii)- — Where the plaintffi sues in a representative capacity the question of 
pauperism shall be determined with reference to means possessed by him in such capacity.** 

[22-10-1940,] 


0. 83 R. 1 (eontdj 

6. Minor plai^tiR. ^ 

7. Pauper defendant. 

8. **PevBoii,'* Meaning of. 

' 9. Suit by executor, administrator or legal re* 
presentatire of pauper^ « 

10. Suit by an official liquidator or official re* 

ceirer. 

11. Suit by matniTalli, trustee or shebait. 

12. Married woman. 

13. Award of costs against pauper. 

1. Suit by paupers.— [,1] The provisions of this 
order have been enacted » for exempting poor per- 
sons from paying, in the first instance, the court- 
fee prescribed and allowing them to prosecute their 
suits in form a payperi3< (’98) 20 Cal 11 1 (116) (DB). 

[2] The executor of a deceased person is entitled 
to obtain a prob^-te in forma pauperiSf though the 
petition for grant of probate is not a suit unless 
cavelat'ifl entered (1894) 18 Bom 237 (239,241). 

(See also (V61 26) 1988 Mad 486 (488). (OrderBS 
applies to application for - probate or letters of 
administration)]. 

2. Suit may be “Instituted** by a pauper.— [1] It 

1b competent to the Court to allow a suit not 
originally instituted in forma pauperis to be con- 
tmned iu forma pauper is ^ Suit institued in ordi- 
nary manner-^ Application for leave to continue suit 
as pauper — Application dismissed for default — Suit 
itself then dismissed — ^Ooujfthas no jurisdicaticn to 
treat the application as one for leave to ^ue in/pr.- 
ma pauperis as the dismissal of the suit puts’ an 
end. to -^'enpae df-actJdn. 1(^34) BO Cal L Jouir 687 
(dEp) 21) i M Cal 327 

(SMf Bom- 616 J616, m\ iBB) #<Vol 16) 

(DB) ♦ (yol 25 ) 

1936, letters. of 

Administration) 221' (222) 

(DB)sr(Vdl 23J 1986 htad 168 (169) 


[But see (Vol’19) 1932 Cal 686 (687^) (pB). (Mo 
provision exists for subsequent paupetism-OAif or.)] 

,8. not possessed of sufflMeh# 

[1] The explanrfttion to this rule furti&M t#o 
different tests to determine the pauperism of a per- 
son according as the law does or does not prescribe 
the payment of fee upon the plaint. (Vol 1) 1914 
Cal 637 (587) (DB). 

[2] Where a claim requires a court-fee of Bs. 

1776 and the applicant is possessed of means to. 
the extent of Bs. 1,600 only, ho is a pauper fojr 
the purposes of that suit. (’06) 8 Bom L R 642 
(644) (DB). . 

[3] CasG is one which court-fee is payable bn. 
plaint — ^Eirst part of Explanation and not second 
part supplies., (*36) 193C Oudh WN 237 (238) (DB). 

[4] Application for letters of administration 
treated as suit .under the rules of the High Court 
On oavoht being entered — But no conft-fee being 
payable when the petition is so converted Into a 
suit and the petitioner not being entitled to pro-^ 
perty worth more than Bs. 100, he is' a •pauper* 
within the meaning of this rule. (Vol 26) 1938 T VTa d 
486(489), 

[5] carelessness is irrelevant for considering 
present poverty, (Vol 21) 1934'Nag 104 (106). 

[6] The pof session of “suffioieht means** refers^ 
to thf possession of sufficient realizable property 
which will enable the plaintiff to pay the court-fee 
on the plaint. The possession of hard cash is nov 
necessary. (Vdl 28) 1941 Pat 638 (640). 

[7] Though a person may be entitled to property 
Re may nevertheless be not posseted of ^fiSmedt" 
m'edns to pay the court-fee. It canikot, thelrefbte 
he assumed that everyone who is.’entiided to 
perty is possessA»d of meins to the extent of thb^ 
value of the property. (Vol 16) 1929 Nafe 819 (82m 
26 Nag LB 116 ♦ (Vol 81) 1944 Ondh' 348“^^ 
DB), (Mere right to eqloroe claim is not propertT 
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till decree is obtained-Person entitled- to sncb 
claim o'\nnot be said to possess means to extent 
of claims). 

[8] Where tbough a person is entitled to property 
yet it is out of his reach and is thus hot a realiz- 
able asset* or convertible into cash, it cannot he 
said that he is possessed of sufficient means to pay 
the oohrt-fee. (Vol 15) 1928 Lah 271 (371) *' (Vol 
20) 1938 Lab 628 (628), 

[9] A mere finding that the applicant is jointly 
interested in a property with another, hut over 
which he has no dominion, would only Fhow that 
he is entitled to property but nnt that he is posses- 
sed of means. (Vol 29) 1942 Nag 47 (48): ILR (1942) 
-Nag ^ 626 *■ (Vol 15) 1928 Nag. 24 (27) * (Vol 17) 
1930 Rang 324 (326). 

[See (Vol 21) 1934 All 396 (397). (Share in joint 
family property may amount to means)). 

(See however (Vol 12) 1925 All 547 (547) ; 47 All 
872 (DB)]. \ ^ \ 

[10] Applicant having share in husband's pro- 
perty but notin possession of it — Court should con- 
sider whether she could raise enough money to pay 
court tfees. (Vol 28) 1941 Pat 638 (640) 

• '[ll] Word ‘‘means’* iuoludo all forms of realiz- 
able assets which can be converted into cash and 
as such can be used for financing the litigation. 

S iTol 15) 1928 Lak 271(2^1) (Includes inte^restin 
eoree) ♦ (’35) 168 Ind Gas 368 (368) (Lah) (DB) 
(Vol 16j 1929 Lah 821 (822) ^Includes mortgageji 
{121 A debt wkio'h is ‘due ^ third -person 
cannot be said to be “means'* of which the appli- 
cant is possessed, and the words “is not possessed 
of” must mean that the applicant has no actual 
oontrpl over jt (Vol 14) 1927 Cal 809 (310,) (DB> 
* (Vd 29) 1942 All 319 (*320) : ILR (1942) All $69 
(DB) v(Qlaim for dower is not means). 

, ife] ^^ert the petitioner ip possessed of some 
jej^p-pe^ty is not cash, the test, to decide 

^NrhetW If sk piM^per, is not whether in the ab- 
stract Jif hap <,|he power 9 f raising money* bui^ 
whether m the concrete firoumstahoes of the case 
he can succeed in raising any idling substantial by 
exercising that power (Vol 20) 1933* Mad 883 (884) 
♦(Vol 21) 1984 Mad 561 (561) ♦ (VoL21) 1934 Mad 
562 (562) ♦ (Vol 'iS) 1941 Pat 638 (640). 

[See however (Vol 27) 1940 Oudh 208 (209) : 16 
Luck 897 (DB)*' (Inability to find buyer for prop- 
erty will not make him pauper)] ^ ^ 

[14] Possession of an oocupanoy holding oan be 
takeijlinto consideration in deciding whether an 
applicant to sue in forma pauperis is -possessed of 
siifilmemt means to enable him to pay the court-fee 
prescribed by law (Vol 26) 1938 Nag 176 (177): ILR 
(1938) -Nag 171 (DB) (Overruling (Vol 12) 1926 
Nag 438 : 21 Nag L R 96). 

[15] The fact that the sanction of Iho Coll oo tor 
is necessary undir S 7 (‘2) cf T7. P Encumbe- 
red Estat4<* Act, to enable the applicant to disoofeji- 
bf his i>ro^eTty Will not nkako him a pauper fVdl 
97) 1940 t i)dh 208 (200) ; 15 Luck 897 (DB). 

^ [16] Where the applicant himself is proved to 
b(^ a pa per he is ehtiUed to.tho beheht of the rule 
atid the fact th ait he hasi co*h irs or relations who 
are men of iheians is immaterial (^10) 1 Dpp Bur 
pal 26 .♦ (Vol 2b) ,1933 All 556 (556) (OB) # 


(Vol 22) 1936 Lah 966 (966) (DB). 

{17] The burden of proving that a person is a 
pauper within the meaning of the Explanation lies 
on the applicant (Vol 13) 1926 Nag 273 (27p) * 
(Vol 14) 1927 Nag 340 (341). 

[18] Where an applicant for, succession certifi- 
cate alleges pauperism, the test of pauperism i? to 
see whether he oan pay court-fee on the applica- 
tion and not to see whether he has the means to 
pay the . sum i^eqpircd to be deposited under section 
379 of the Succession Act, (Vol* 22) 1936 All 735 
(736) (DB). , ’ ' . 

. [See however (Vol 25) 1938 Mad 486 (489)j. 

4. Subject-matter of the suit, if can be con- 
sidered in deciding sufficient means'— [IJ The 
words “ other than his necessary wearing apparel 
or the Bubjoct-matter of the suit” do not qualify 
therpart of the Explanation, but apply only to 
cases where <no specific oqurt-fee is proscribed 
(yoI29) i942 Niig 47.(48) : ILR (194?) Nag 62} # 
(Vol 29j 1942 Pat 25^0 (291)'* ♦ (Vol 27) 1940 Mad 
754 (755) * ('06) 30 Bom 693 (597) (DB) ♦ (Vol 
21) 1931 All 325 (324) ♦ (Vol 20) 1933 Pat 203 
(204) * (Vol 13) 1926 Nag 273 (273) ♦ (Ved 13) 
1926 Mad 667 (5G8) ♦ (Vol 17) 1930 Gal 147 (140): 
57 Oal 980 (DB) * (Vol 24) 1937 All 740 (741) : 
ILR (1987) All 913 (DB). 

[But see (Vol 14) 1927 Oal 309 (310) (DB)). 

[2] .Xn dealing with the first part of the Expla- 
nation, the subject-matter i eed not always .be 
taken, into ohnsideration (Vol 29) 1942 Nag 47 
(48) : XLB (11^42) Nag 625 (The matter is one for 
the consideration of the Court in each oaso). ♦ 
(Vol 29) 1942 Pat 290 (291) ♦ (Vol 17) 1930 Oal 
147(149, 160); 67 Cial 980 (DB). 

[3] Whore the subjact-mattor of suit is in 

possession of the petitioner, it cannot bo excluded 
from consideration merely on the ground that it 
forms the subjoot-maitor of the suit (Vol 27) 
1940 Lah 310 (311) *(Vol 27) 1940 Mad 754 (756) 
(Both x)artie8 agreeing that applicant has saleable 
interest in some items of property in 8uit)*(Vol 16) 
1929 Nag 819 (32i);26 Nag LB ai5*(Vol 21)1984 All 
328 (324) ♦(Vol 20) 1983 Pat 203 (204) ♦ (’ll) 83 All 
237 (240) (DB) ♦(Vol 16) J929 NagBlO (321): 26 Nag 
LH 115 (^uit for pohsesSion of ornaments decreod— « 
Appeal iuiforma ornameats in possession 

defendant to, be l^ken into aooou,nt) 

[See also (Vol 27) 1940 Lah klO (311) (Value of 
subject-mattei!r of appeal in applicant’s poesof'Sion 
being'more than amouni of oourt-fbe to bd paid — ^ 
Applicant not a’ pafiper,)] 

’ [But 8ee(’82) 1882 Pun Ro No 99, p281 (282) (DB )J 

[4] Where the subject-matter of the smt is not 
in possessiom.of the applicant it cannot bo 'takdtf 
into considariition. (Vol 29) 1942 Nag 47 7481 J 
ILR (1942) , Nag 625 ♦ (Vol 29) ^942 

(Suit on ‘mortgage bond— Valuq of bond 

taken into account) ^ (Vol 17) IgSO viHld7 ,1(149*' 

160),; 67 aa980(DBV ♦(VolSn W$4 60 

i** nbt bound to try and raise fands by mortgiiW 
hi4 clam) ♦^93) 1393 All WIS^ 11 (12) (Do): ♦ 
(Vol 11) 1924 Nag 44 (46) ; 19 Nag LB 1667D]^j 
[See lidvftW (Vol 2f) 1937 All T40:(741) t ILR 
(X0»7) AH91? (DB): | Whether subJeoS-mauter of 
edit should W should uot be ' ei;dluded in determb^ 
niu^ ihf '^u^^Mhn df ^ a matter 
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for the o-onsideratiott of the Court.) * (Vol SO) 1943 
Oudh ‘’6y ( '61) : 19 JLuok ‘i34 (Pos^^.bUity of apj)li- 
Oanb r.iit»ing monej on security of interest in subjaot 
matter of appeal and other jtint property can be 
taken into account.) 

16) Suit in forma pauperis decreed with respect 
to part of property— Appeal by plaintill — Portion 
of property decreed cannot be taken* into account 
in determii.'ing means of appellant (Voias) 1941 
Oudh 113 (113, 114) (DB). 

161 Application for leave to sue as pauper— Def- 
endant admitting part of liability and produc- 
ing property or amount in du charge of such liabi- 
lity— MaterLil date for determining pauperism of 
applicant is date of application and not date of its 
hearing. — Such property or amount cannot bo 
takon into account in determining means. (Vol 
10) 1923 Bom 247 (24b:) ; 47 Bom 528 (DB). (Dissen- 
tiug lorn 10 Bom 207) * (*10) 34 Bom 638 (640) 
« ( sTol 17) 1930 Cal 147 (149, 150) . 67 Cal 980 (Db). 
[But see (Vol 8) 1921 Mad 97 (98).] 

C&ee a so local amendment of this rule in 
Bombay and Madras]. 

[7] Whet, the plaintiff gets a decree in the 
lower Court, but vranta to appeal as a pauper for 
higher amount, the amount deposited in Court by 
the judgment-debtor to the credit of the plaintiff 
in pursuance of the decree should be taken into 
consideration in determining whether he should 
he allowed to appeal as a pauper (Vol 13) 1926 
Mad 567 (568). 

18] In a suit to enforee a mortgage the equity of 
tedemptioh i.n the mortgagor or defendant cannot 
be regarded as the subject-matter of the suit and 
hence for the purpose of determining the question 
at to whether the mongagot who appeals is a 
pauper or not, the value of the equity of redeihp- 
tion 0 hnot be excluded from Consideration 
(Vol 28) 1941 Cal 669 (6G0) j ILR (1941) 1 Cal 428 
(DB) ((Vol 17) 1930 Pat 368 relied on). 

S Necessary wcarlng-apparel.—Ll] Ornaments 
which a woman ordinarily wears should be 
regarded as being in the nature of wearing-apparel. 
(Vol 14) 1927 Cal 309 (310) (DB). 

[See (Vol 26) 19§9 Pat 93 (06) (Doubted). 

[But see (Vol 15) 1928 Lah 271 (271) ] 


6. Minor plainti’ff.— [1] This rule applies to 
minors nd a minor is competent to sue in forma 
pauperis. (Vol 33) 1946 Lah 81 (82). 

[2] Application filed on behalf a minor for 
leave to sue in forma pattperis—Gir cum stances of 
next friend should not be boheidered. Pact that 
next friend is possessed of sufficient means will 
not disentitle a* minor plaintiff feom suiqg in 
forma pauperise (Vol 33) 1946 Lah 81 (^2) t^811 

8 Mad H(^) (DT0*(Volll) 1924 11010 440 (441) 
(DB ) * (V ol 10) 1923 Cal G56 (Gfg) ( 0 |,) ♦ ( .ol 16 
1929 Lah 7.6 (747) ♦ (Vol 7) Cal (996) 996 
(DP). 

^ [But see (Yd 20) 1933 Sind 82 (84).; 26 Sind L B 
491(DK)l/ 

7 Pauper defen^nt.— [1] A defendant may, 
nii|di8r li^herent powers of the'Gourt, be allowed 
suit in forma pauper is^ although there 
, ^Uj^proyism^ effect in the Code. (’80)6 

W 819 (fe2^ ♦ t'06) 33 Cal 927 (;93‘i) (D B). (Obi- 

4a <j»i 866 (960 >(DbV 


[But see (’Oo) 1905 Pun Ho No. 5^, p igo 188(188)* 
(Vol 30)1943 Mid 177 (177, 17^) *(v^ol 17) 1980 
K-ing 280 (ISi) : 8 Kmg 423 (DU), 

[2| An applioition for review of judgmont cannot 
be fiUd in f )rma pauperis ( ^ ol 30) 1948 Mad 177 
(L77, 178) (Peii&ion for review of judgment is not 
continuation of sun)* (Vol 17) 1930 Bang 280 
(281) ; 8 Bang 423 (DB). 

8. “Person”» Meaning of. — [11 The word ^‘person** 
occurring in the Explanation to this rule includes 
not only individual human beings but al^o juridi- 
cal persons such as ooinpanies or associations or 
bodies of individuals whether incorporated or not, 
(Vol 12) 1923 Mad 765 (76'') * (Vol 31) 1944 Oudh 
248 (24..) (DB). (Includes juristic persons). 

[But see (Vol J7) 1930 Bing 269 (262,263, 264) 
(DB) (Firm* can be granted leave Co appeal as 
pauper)]. 

[2] The word “person” in this rule does not 
include a limited liability company incorporated 
uud r the C-^mpanidS Act (\ ol 1988 Cal 746 
(749) : ILB (1989) 1 Oal 81 (OB) 

[3] The word “person” in this rule has reference 
to ail those who have a right to institute a suit 
an ler the Code and an id d being a juridical per- 
son will come within the meaning of this rule. 
(Vol 22) 1935 Nag 209 (211) ; 81 Nag LB 413. 

9. Suit by executor, administrator or legal 
representative of pauper —[l] An executor or ah 
administrator or the legal representative of a 
deceased person is entitled to institute or maintain 
or continue a suit in forma pauperis in ‘his 
representative capacity, provided he has not come 
into possession of sufficient means out ol the estate 
of the deceased. (Vol 15) .1928 « 

(Vol .12) 1925 Mad 766 (166, 787) %(Voil Vlf Mm 
Lah 7 So ‘(7 36). (Can sue as a pauper), 

(But sec (Vol 12) 1926 M^id 819 (819, 820)*('12) 36 
Bom 279 (281, 282) (He cannot sue unless he 
himself is thown to be p<iupor) ♦ (Vol 20) 1988 
Nag 334 (135): 30 Nag LH 84 ♦ ('06) 83 Cal 1168 
(1168) (DB) * (Vol 14) 1927 Lih 665 (065) (Oannpt 
continue suit as a pauper).] 

[2] Decree in favour of pauper in ignorance of 
his death — Appeal by defendant against legal 
representative — Remand and decroo on a rotrjal-* 
Defendant cannot obj ot that plaintiff is not 
entitled to sue as a pauper. (’03) 25 All 187 (188) 
(DB). 

[8] Death of parties pending pauper prooaediugB 
— Death of applicant during pendency of 
application— Right to apply being personal one 
does not survive to legal representative of applL 
mni — ^Legal representative C’ltinot be substituted 
for continuing application — Only course open to 
him is to file fresh application In his own right Or 
to institute a separate si .it for same relief on 
pwment of court-foes. (Vol 80) 1948 Mad 646 
J6i ) ♦ (Vol 15) 1928 Mad 278 (278, 27i) r 51 Mad 
^ ♦ ( .3) f4 Ind Oas 63 (G4) (UF) (Cal) ♦ (Vol 1) 
3914 uudh 384 ( 18* ) ; 18 Oudh Cas 64 (DB) ♦ (^061 
63 Cal 116U (1166) (DB). 

' [41 In the following oases the legal ropreienta# 
tWe has b (h allowed to be substituted iii place 
of the dec>^asQd applicant, not for the purpose pf 
Ocntinuing the applioaiion, but to enable the tegCl 
representative to continue the prooeCdings 4k 'fi 
suit on payment ol prqper ocart*foe. (Vd 28> 1916 


I2i0 m 


[IBB OODB 09] OIVIL PXOOBDUiiB, 1908 


[0. 3(i B. a] 


Oontents of 2. Every application for permission to sue as pauper shall 

applioatien. contain the particulars required in regard Co plaiots in suits: a sche- 
dule of any movable oi immovable property belonging to the appli- 
cant. with the estimated value thereof shall be annexed thereto; and it shall be sig- 
ned and verified in the manner prescribed for the signing and verification of plea- 
dings. 

[1882— S. 408; 1877- S. 408 ;— 18S9, Sb. 299, 300.] 


0. 33 B. 1 (contd). 

591 (693) ; 16 Pat 738 (DB) * (Vol 21) 1984 
Ma'd 467 (469) : 68 Mad 169 * (Vol lo) 1028 Mad 
278 (270) : 51 Mad 697. * (Vol. 32) 1943 Oudh 219 
(120): 20 Look 327 (DB) 


[Bat see (Vol. 30) 1048 Mad 646 (646) (Legal 

ropreseptativa cannot bo granted time under S. 
140 to pay court-fee).] 

16) Once the leave fco sue in forma pauperis is 
granted, the plaint gets registered as a suit and if 
the plaintiff dies thereafter, his legal representa- 
tive has a right to be brought on record m place 
of the deceased plaintiH where the right to sue 
surviTes in him. The legal representative can 
further continue the suit ae a pauper li ho U 
himself a pauper. If he is not a pauper, ha should 
pay the court-fees; otherwise the suit willba struck 
oil (Vol aO) 1933 Nag 3)4(336): 30 Nag LB 84 « 
(Vol 18) 1931 Mad 324(394, 326) (Heir impleaded 
as legal rep fesentative— Heir himicll not pauper— 
Heir can be dispaupered under 0. S3 B. 9 read 
with S. 146) * (Vol 12) 1025 Mad 810 (820). 

iSee (*12) 86 Bom 279 (282)]. 

161 Death of defendant pending application to 
•ue in forma pauper 22 does not apply-Legal 
repreeentative can bo brought on record at any 
time. (Vol 16) 1929 Sind 186 (ISC) ♦ (*83) T Bom 
873 (376) 

[7] Sea also notes on 0. 22 Bs. 8 and 4. 


) ^9^, ^uit by ant official liquidator or official 

^ Thu official liquidator of a com- 
pany, tjhO’Vigh no^ a pauper himself, may die a suit 
in forma pdvjberis on behalf of a pauper company. 
(Vol 5) 19it Mad 362 (863): 41 Mad 624 (1>B) 

[2] An official receiver in insolvency .Oan suo 
in forma pauperis nnditet this rule. (Vol 24) 1987 
Mad 649 (661) X LB (1987) Mad 734 (IT. HT). (Tol 
6) 1918 Ml 177 (177)](PB)* (Where pauper plainy 
ti£E !<% declared i^Sdivent, official receiver can 
continue suit.) 


[But Bee (Vol 17) 1930 Bang 259 (261, 268) (DB). 
(Cannot sue unless he him^^elf is pauper).] 

11. Suit by mutwalli, trustee or ehebait — [1] 
When a plaintiff sues in a representative character 
for example as a mutwalli^ trustee or a shebait un- 
less he is in possession of property belonging to the 
^akf estate or trust or the idol for whom he sues, 
sufficient to enable him to pay the court-fee, he 
may be allowed to sue as a pauper, oven if it is 
shown that he ha* sufficient peri^onal property of 
his own. (Vol 27) 1940 Oudh 148 (152), 16 Luck 166 
(F B) ♦ (Vol 14) 1927 Cal 809 (8il ) (DB). m (Vol 
21) 1934 Pat 531 (531) * (Vol 22) 1935 Mag 209 
(211); 31 Nag L B 413. 

[2] Suit by shebait fhr recovery of endowed 
property against oo-iBhebnits add their alien<*4— 
Plaintiff having no suffioient koeans to pay o6urt- 
lees>-^Paot ^that sbebait del endants pdasess atetidht 
properties belo^lng to idol d^oes nor disihmte him) 
to sue aB f attp gr. (19X2) 16 Cal W B 99 0m* 


12. Married woman —The fact that the appli- 
cant's husband has got suffio>ent property to pay 
the court-fees due on her plaint is not a ground for 
refusing the application of a pauper married woman 
for permistion to sue as a pauper (Vcl 5) 1918 Pat 
329 (321:) : 3 Pat L Jour 178 (DB). 

13. Award of costs against pauper. — [1] Court 
cannot pass an order tor cents agiinst the pauper 
in interlocutory applications in tho suit. (Vol 9) 
1922 Bom 386 (HS6): 47 Bom 104 (DB) (Application 
for amendment of plaint ) 

[But see (Vol 28) 1941 Mad 437 (437, 438) (Pauper 
plaintiff cm be directed to pay day costs as condi- 
tion precedent to further hearing of suit — Such 
condition can be enforced by dismissal of suit. 

♦ (Vol 16) 1128 Bang 806 (307): 6 Bang 661 (DB). 
(Costs of .adjournment)]. 

[2] It is wholly incorrect to permit a parson to 
sue as pauper and at the same time make tho 
permission conditional on his paying costs to 
the other side, (Vol 27) 1940 All 261 ^251) : ILB 
(1940) All 268 (DB) 

ORDEl 83 RULE 2-*Hote 1. 

[1] Applicant not settling iorth^ with utmost 
good faith, schedule of his movable and immov- 
able property with its estimated value — Appli- 
cation hold not properly framed and was liable to 
be rejected (Vol 17) 1980 Pat 868 (369) (DB). 

♦ (Vol 10) 1929 Oudh 118 (1L9) » ('08) 11 Oudh 

Cas 19 (20). (Following 1895 All W. N. 34— -Case 
of appeal.) * (U) 7 Low Bur Bui 60 (62) (DB). 

[See also (Vol 21) 1034 Qal 632 (638) (DB).] 


[2] Suit to enforce mortgage— Appeal by mort- 
gagor^— Value of equity of redemption cannot be 
excluded in determining whether the mortgagor Is 
pauper or nob. (Vpl 2fc) 1941 Oal 659 (660); ILK 
(1941) 1 Gal 426 (DB). 

[8] Share "’’i^hioh a minor has in joint family 
pro^4rty must be mentiohed. (Vorall 1934 All 
396 (396). . • ; 


’*[4] Particulars of property given in plaint— 
Here omission ' to 'attach separate schedule to 
application is not material omission. (Vol 20)1942 
Oudh 239 (239, 2 ^ 10 ) ; 17 buck 606 (DB). ^ 

[6] The Court should not throw out the ap 


cation unless Ihreomission was an act of bad ;] 

(Vol 19) 1932 Pat 308 (309). _ ; ’ 

[6] Application should hot be Pb i 

following grounds \ ‘ ' 

(ti) An itefn of proplity OfhftM to given ‘ % 
the schedule. (Vol 28) 194i, paii 63$ /(Uh^ 


ipiit W MWriFswipl; 
a (WJ Wm, Aa No 37, 

{b) ^e'faieiduld not ajitned and 
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3. Notwithstanding: anything contained in these rules, the application shall 
Presentation be presented to the Court by the applicant in person, unless he is ex- 
oJapphoition empted from appearing in Court, in which case the application may 
be presented by an authorised agent who can answer all material 
questions relating to the application, and who maybe examined in the same manner 
as the party represented by him might have been examined had such party attended 
in person. 

[1882-S. 404; 1877— S 404; 1819— S. 301.] 

PROYINOIJLL AMENDMENTS 

ALLAHAB&D 

After the word ‘•unless he is exempted from appearing in CourV* add the words “or detained 
in prison**. 

MADRAS 

The following shall be to Rule 3. ••The High Court may by general or special order 

exempt any person or class of persons from the obligation to present m person an application foi^premis- 
aion tq sue as a pauper.’* 

( 22 - 10-10101 


0» 4i3 R 2 (contd)* 

(c) Applicant unable to name all the persons m 
possession of the property left by the deceased in 
an administration suit. (Vol 10) 1982 Lah 328 

(330). 

[7] Defective application should be returned 
for amendment, (vol 29) 1942 Oudh 240 (243) : 17 
Luck 628 ♦ (Vol 29) 1942 Oudh 160 (171): 17 Luck 
462 (DB) ♦ (*37) 39 Pun L. R 665 (666). ♦ (Vol 
28) 1936 All 476 (476) (DB). 

[See (Vol 24) 1937 Nag 108 (110): ILR (1988) Nag 
246)] 

[See aUo (Vol 21) 1934 Cal 640 (642) (DB).] 

[8] Application in time— Verification and sig- 
nature after limitation— Application held properly 
presented (Vol 18) 1931 Bom 47 (60) 

^ (9] 4^ intentional departure from good faith 
must^ respU ii^ the rejection of the application 
although tho omitted item may not h« sufficient to 
adept the, question of the alleged pauperism of the 
applicant. (Vol 30) 1943 Mad 11 (11) ((Vol 19) 
1932 Pat 308 distinguished ) 

[9^1 Leave to appeal in forma pauperis obtain- 
ed by practising fraud on Court by non-disolosure 
of assets — ^Leaye must be cancelled. (Vol 32) 1945 
Mad 296 (296) : ILR (1946) Mad 628 (DB), 

[10] Plaint filed with stamp duty and registeiod 
as suit— Plaintiff subsequently finding that addi- 
tional court-fees is required applying to continue 
the suit in forrka The fact that the 

application is not in the form prescribed by this 
xme whl not necessarily entail the dismissal of 
thaipplioation. (Vol 27) 1940 Pat 667 (668) (DB). 
er (fa 16) 1^9 Mad S28 (829): 63 Mad 43 (DB). 
[See (Vol 28) 1941 Pat 621 (62^).] ’ 


f [11] The property wh^ioh is the sqbject-mattor 
of the suit should also be inp^uded m the schedule* 
(yol25) 1938 Pe8h50(51) 

[12] Where the verification of the statements 
made m the application is not made in accordance 
with the ^rovisiohs of 0 6 R l^., the Court is 
bpuiid to reject the application under B 6. (Tpl 
to) 1^43 Main (II) ♦ (Vol 30) 1943 Bom 292 
CKultDB)^ ♦ (Vol 29) lk2 Ou4h i69flYl);17 
tucy4fi!2^DB). * “ ^ 


(•12) 6 Lpw Bur Bui Ht (118) 


I not verifying contents of pqti- 
Pi8|i|*|oni h^t^e % 86]^zate affidavit 


in which statements in the application were said to 
be true — Held* affidavit might be treated as part 
of the application. (Vol 10) 1923 Lah 684 (684). 
(6 Low Bir Rul 117 to tho contrary not 
followed). 


ORDER 88 BULB 3— Note 1 

[1] Application presented to officer of Court- 
Presentation is valid '(Vol, 11) 1924 Mad 901 
(902) : 48 Mad 785. (Insistence is on the words 
*• in person *’ and not on “ to the Court **) ♦ (Vol. 
8) 1921 Nag 106 (107) : 17 Nag LR 22. 

[2] Rule is mandatory— Application not pres- 
ented in person— Court must reject it under R. 5. 
(Vol 29) 1942 Oudh 169 (itll : 17 Luck 462 IDB). 
« (*87) 10 Mad 193 (194) ([)%)* (3qVer^.%|^|mt8 
— One only presenting appliualdon hi persoii'^lt 
must be rejected against others), m ('09) 12 Oudh 
Gas 381 (387) : (Do). 

[3] Where, personal appearance in Court is 

imposssible or exempted appearance by authorised 
person would be sufficient compliance with the 
law. (Vol. 6) 3918 Mad 363 (S63, 364) : 41 Mad m 
(DB) ♦ (’99) 1899 Pun Re No 19, page 114 (X17) 
(DB) (Presentation of appeal in forma paup&r%z 
by manager appointed under Act XXXV of 1868 is 
proper.) ♦ (Vol 16) 1929 Pat 27 (28) : 7 Pat 825 
(DB) (Overruled in (Vol 18) 1981 Pat 188 : 10 Pat 
606 on another point) ♦ (1902) 24 All 172 (173) 
(DB). ♦(Vol. 24) 1937 Lah 318 (319) (DB). 
(Under rules of Lahore High Pourt application 
must show on its face that personal appearance xe 
exempted ) , 

[4] Rule does not apply in the follotring 
oases : — 

(a) Where plaint returned by one Court is pre 
sented to another Court. (Vol 18) 1931 Mad 418 
(419). 

[But see (’33) 1933 M.W.N. 197 (198).] 

(') Where "li ntiff is allowed to contmae his suit 
as pauper. (V<I^16) 1929 Mad 828 (829) : 63 Mad 
43 (DB). 

(t) Where application hs returned for amotfd- 
maut and amended application is presented. IVoT 
20) 1938 Rang ^10 (413) : 11 Rang 414 (DB). 

, [6] The term ** authorized agent ** is not 
the same as “ recognized agent *' in O 3 R. 2. 
(Vd. 16) 1929 Pat 27 (28) ; 7 Pat jm (ftB). 
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4. (1) Where the application is in proper form and duly presented, the 

Examination of Court may, if it thinks fit, examine the applicant, or his agent 
applicant. when the applicant is allowed to appear by agent* regarding the 

merits of the claim and the property of the applicant. 

If pie«enfced by agent, (2) Where the application is presented by an agent, 

Court may order applicant the Court may if it ithinks fit, order that the applicant bp 
to be examined by com- examined by a commission in the manner in which the ax^- 

mination of an absent witness may be taken- 

[1882— S. 906; 1B77— S. 906; 1859— Ss. 302, 309,] 

Rejection of 5. The Court shall reject an application for permission to sue 

application. as a pauper — 

(a) where it is not framed and presented in the manner prescribed by Rules Z 
and 3, or 

(A) where the applicant is not a pauper, or 

(0 where he has, within two months next before the presentation of the 
application, disposed of any property fraudulently or in order to be 
able to apply for permission to sue as a pauper, or 
(rf) where his allegations do not show a cause of action, or 
(8) where he has entered into any agreement with reference to the subject- 
matter of the proposed suit under which any other person has obtained 
an interest in such subject-matter, 

[1882— Sa 905, 907 ; 1877— Ss, 905, 907 ; 1859— 8s 302, 309 Cf. 0. 7 R. 11.J 


PBOVINCIU AMENDHRNTS 


ALLAHABAD 

(1) Add the following Explanation at the end : 

** E(tplanat%on : An ijjplioati m sh lU not be rejected under 01. (d) merely on the ground th4t 
the proposed suit appeals to he barred by any law ” 

(2) Add in 01 (a) between the figure J* 3 and the word “ or*' the followmg : 

•• and the applicant, on being required by the Oonrt to make any amendment within a time 
;to,bo fixed by the Court, fails to do so. ** 

8u%9tUuU the following for clause (d) ; 

(d) Wh^re the allegations do not show a cause of action, ot 

(dl) Where the suit appeairs to be "barred by any law, or,'* [22-10-19401 

OUDH ; 


In Buie 6 (a) insert the words : , 

**And the appUeant on bemg required by the Court to make any amendment within a time 
to be fixed by the Court fails to do so, between the figure 3 " and the word or ** 


0. 33 R. 3 (contd). 

(ATofe — Orerruled m (Vol. 18) 1931 Pat 188 i 
10 pat 60 d (PB) on another point ) 

[6] A pleader may be a duly authorized agent 
within this rule. (’71) 15 Suth W. B. 19S (199, 200) 
(DB). 

J [T] He must bo specially authorized to present 
an application under this Order and must fulfil the 
other conditions detailed in this rule, (Vol 2) 
1015 Lah 869 (370) *(*74)21 Suth W B 808 (308) 

(DB) (Ordiniry retiinar not 8uffioient.V ♦(Vol 
24) 1937 Lah 318 (319) (DB), 

ORDER 83 RULE 9— Note 1- 

[1] Object of the examination under this rule 
is to ascertain whether allegations do or dp not 
showrf cause hi aoftion (Vol 29) ^1942 Oudh 861 
(861) (DD) * (Vol 6) l?19*0ai 385 (B86) : 46 Cal 661 
(DB) * (Vol 90) 1933 Bang 410 (413) : XI Bang 
4U^pB)^ ♦ (1911) 13 ^al L Jour 593 (f96) ; 

[2] Bejeotion ^ of application unde;; ^ (d) 4f 

B. 6 may be leased on examination under tl^is r^e. 


(1862.63> 1 Bom H 0 B 102 (108). (Enquiry 
under this rule should be made by the Judge him- 
self) 

[3) Application considered under rule 4 cannot 
be dismissed on ground of non-disolosurp of cause 
of action because plaint is against decision of Pull 
Bench of samti Court (Vol 31) 1944 Bom 98f 
233) . I L B (1944) Bom 133, 

[4] Applicant examine^ under mle^-Oppo- 
Bite party has a right ip orOftMxiiejime him pa 
perils of the olaiin. (Vol i) 1920 "Oal 692 

OBDBlt 38 ROl^B 8— i^SOtSfa 
1. Scope^and appUeabiUty* 

% eSnusd (a). 

3. Clause (b)- 
A Glaoiefd). 

6.^ ClauiieCe). 

A Appeal. 

i« ficope and applicabUi^ty^-rjlJ An applioatieii 
iot pernuBsion to su* as a pauper shall be fejeet^ 


10.53B 61 


[THE OODB OW] CIVIL PBOCEDURB, 1908 


ISKSOp 


0. 38 R 8 {contdj. 

xn the events onumereted iti the rule (Vcl 5) 1918 
Low Bur 86 (^J) 9 Low Bur Rul 98 (i? B) ♦ 
(Vol 19) 1982 All 487 (4^9) (DB) 


[8] Oou'*t oinnot go nto the merifcfi of the oxfia 
when d nlmg with the que'^tion r * panperi^.!!! of 
the »prlie*nfc (’82) ^ Hid 31^ ( 241 (OB) ♦ Cm 
2 C:xl W N 474 ( i78. IT) * (’04) 8 Cal W N 70 
(73) (DB) 


(2) The rule should bx interpreted itriotly 
(’86) 7 All eei (668) (FB) (Per Mahomed, J ) 
« (Vol 20) 1933 Bang 410 (412) : 11 B^ng 414 
(DB) 

[S] The rule is not exhaustive , an appheation 
for leave cm be rej-oted on other grounde also 
(Vol 26) 1939 Pat 385 (386) (DB) 

[But see (Vol 28) 1941 Mad 398 (399) ((1937) 
Mad W N 415 distinguishing)] 

[4] An order of rejection of an application must 
be made on proliminxrv grounU before no tie e it 
issued (’96)20 Bom 86(1 )(DP) (Per Bansde, 
J — Note — ihe words used in thi^^ case imply that 
a plaint cm also be rej'c ed only at the prelimi- 
nary stages of a suit This is not eorrecc See 
Order 7 Buie 11 Note 10) 

2 Clause (a) —[1] Application for leive to sue 
in. forma pauperis framed as prescribed m Rule 2 
— But dt-feoDive in srme particulars with regard 
to substance of plaint— Held, Court was not bound 
to reject the apphoeiion (Vol 28) 1941 Pat 638 
(*38) *(701 27) 1910 Pat 667 (668) (DB). 

♦ (Vol 20) 1933 Kang 410 (^2) 11 Bmg 414 

(DB). (Dissenting from (Vol 16) 1929 Bang 12S . 
7 Bang 859 ) 

[See (Vol 29) 1942 Oudh 239 (239, 240) « 17 Luek 
605 (DB)]. 

[2] Omueion of property owned by appl eaut 
apparent on the fice of the applieation— 
The application ikould be rejcoltd. (Vol 25) 1938 
Peih 50 (52) 


[3] Court has power to allow amendment of 
applieation to make it conform to the law 
(Vol 29) 1942 Oudh 240 (2^2, 24 ) 17 Luck 628. 
♦ (Vol 1) 1012 Mad 256 (26^) ♦ (Vol 20) 1933 All 
290 (297) . 66 All 2 6 (DB) ♦ (Vol 20) 1933 Bang 
410(412) . IJ Bang 414 (DR) (Dissenting from 
4Vol 16) 1929 Bang 128 7 Bang 359 ) ♦ (Vol 23) 

1936* All 476 (476) (DB) ♦ (Vol 24) 1917 Nag 
108 (lot) ILB (1938) Nag 945 ♦(Vol 25) 1938 
Pat ?09 (2XQ) (DB) 

tSte alto (Vol 29) 1042 Oudh 169 (17J) IT Luck 
462 (DB) ♦ (Vol. 21) 1934 Lab 231 (232) ] 


3 Clause (b) — [1] The Court 1 * bound ^e pro- 
o»ed on the valuation given in the It 

^ oitnnot go into an investigation of the queetion, 
whether the smt hats been overvalued rail 61 
Ittd Oas 891 J891) (DB) (Pat) ♦ ( U) 10 

612 ( 614 ) ^ * r ^ 

[3] Wh.r. .Gonitt ftnd. th.t te «t Wll. 

appU.. to BU9 in forma p^uperii » xiu to par 
the oonit-leo* upon hw oVapoii, it shotfla «Uow him 
to 808 »i a panpM for iUoaht .Taimaa 

It w illegal on Ooii^>t, to .onAni th. 

ola^in, hao^nt. it Andi 

48*a»:85®«n*Ei5i,v.r‘ 


[See (Vol. 21) 1954 Al 1 323 (324) ] 

[4] Applicant found pauper — Court need not 
give finding on other m ittere in the rule unlese 
grounds for objection of appl eition on other 
reasons mentioned therein appear to exist (Vol 
13) 1926 Lah 6^2 (64i ) ; 7 Lah 337, 


i Clause (d) [1] An applioition for permission 
te sue ID forma pauper <»n be rejected m the 
following oases — 


fa] Cliim pr^ma facte btrred bv Limit ition 
(Vol 21^)1 Ml Nig 330 (333) ILB (m9) Nag 
459) ((V 1 19) 19^2 411 543 54 All 525 dissented) 

♦ (»ho) 7 All 661 (66^) (FI ) ♦ (Vol r) 1919 Lah 4 

(5) 1919 Pun Be No 384 ♦ (Vol 21) 1934 Bang 111 
(112) 12 R, mg 124 ♦ (’94) 1894 Tun Bo No 180 
pages 434 (406) (DB) ♦ (V ol 7) 1920 Mad 122 {123)a 
(Vol 2) 1916 Mad 5 m ( 199) (DB) ♦ (Vol 24) 1037 
Oudh 481 (483) It Luck 560 (DB) 

[Seehowew (Vol 19) 193t All 443 (646) 54 
All 526 (Db)] 

[b] Bet Judieata (Tol 21) 1936 Pesh 39 (40) 

[e] Unlawful (Vol 4) 1917 Low Bur 18 (19), 

(4) Immoral or oppaeed to public policy (*89) 
13 Bom 126 (180). m j \ 1 


[2] An applieatKhi can be refected on the 
ground of want of tcrntonal junsdiotian (Vol 29) 
1942 Mad 16 (16), ' ' 


[I] In eontidering whether the appLesnl hci a 
canie of action or not, the C urt has to IfiltfDiiiw 
lato the allegations mide by the applicant and 
eannot enter into the merits of the claim fVol 
30) 1943 Mad 663 (rC') ♦ (Vol 2?) 1941 Mad W 
(39») ♦ (Vol 2-) 19-0 Nag 268 (23 ) T.L R (1940) 
Nag 649 ♦ (Vol 22) 1936 Lah 961 (961) ♦ (Vol 25) 
1936 Pat 2 (4) (DB) ^ ^ f 


ISea (Vol 20) 1936 Smd 150 (182) : 30 Sind LB 
3l4 ] 

Court to ooiwiAwidong with 
the sU«g»unn* .ontamod hi the {Ailiit idao tb« 
faoti app.wing m the exemtuatio. ot th. app.ioent 
(Vol a ) 19^3 Oudh 861 (863) (DB) • (Vol O 1919 
Oal S»S (S8R) Cal 661 (DB) • I Vol 31 J 1984 
Bang 114 (91«^)(PB> .(Mil) 18 Cal l, Jour SS» 
(19',) (DB) .(0^)1909 Pun L B No 91 .age 8ST 
(T3y) (DB) e (’83) 4 Mad 838 (834) (DB) • ( Vol 16) 
1938 Kmd 118 (n«) : 33 Rmd' L B 4« * Vm) 30 
All 399 (801) (HB) * (Vol IP) 1983 Bom 884 (888 ) 

« (Vol 36) 1938 Oudh 146 (is'l) .14 

(61 In order to leo wbother allegatien* ihow a 
.suae or aetiout Court •bonld not go h«Tond faeti 
apparent on laoe of pHint or appearing n, the ex- 

/t 13 (^‘*'* V) I 9 W aei« lOT 

(,13, 118) 10 B»ng 36T (FB). ((Vol 16) 1939 

nan J (Vol. 3g) i938 oSh 146 

( 161 ) 14 Lock 116 (DB) ♦(Vol 24) 1937 CUi 516 
(«6) * (Vol.88)l9'46 Pat W (838); sj ^tos! 
(DtMontMf frem (Vel. 30) 1938 )^t Md ) 
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6* Where the Court sees no reason to rejeot the application on any of th© 
Notice of day for ro- grounds stated in rule 5, it shall fix a day (of which at least ton; 
cGiving ovideno of ap- days’ deal notice shall be given to the opposite party and th 0 ^ 
plioano s pxiipon™ Government pleader) tor receiving such evidence as the appli- 
cant may adduce m proof of his pauperism, and for hearing any evidence which may 
be adduced m disproof thereof* 

[1832 ~S 408 1877— E. 408 1839— S 303.] 


0 33 R 5 (oontl ) 

[6] In deciding thi applioaUon, oomplioitod 
questions on ihe following subjects oannot bo gone 
into 

(u) Limitatjon (s^ol 5) DlSMicI TO (Cl) Al 
Mid620(DP) *(Vol f)l m Mid 2 IS (210,220) 
♦ (Vol 10 1929 Ijih 408 (m) * ( 10) 1 TTpp Bui 
Rul 20 * (Vol 20 1937 Cd £>!( (j17) * (Vol 28) 
1941 Nig 330 (33 ) ILR (104 -) Nig 4 j) 

[b] TudiciU (Vol 2S) 1041 Mid 398 ( iOO) 
:tc (Vol 12) 1025 All 275 (276) 

[But see (*70) 14 Suth W 231 (2S2) (DB)1 

[c] Ltoil Jurisdiction in (Vol 21) 1034 L%h 231 
(232) 

[d] Other questions (Vol 23) 1936 Mtd 83 (34) 
(Quostions relitmg to the intorptfotoition of Act 
II of 102J ) 

[7] Tho Court oannot refuse the applio\tion on 

the ground thifc, on tho merits, tho litigation is 
very likoly to end in f iiluro (Vol 17) 1030 All 758 
(750) 52 All 927 (DB) * (Vol 22) 1935 Lih Vil 
(124) *(*10)6InaCis 703 (703)(All) * (Vol 12^ 
1925 Oal 990 (990) (DB) ^ (’90 2Cil WN 474 
(478, 470) (DB) * (Vol 11) 1924 L ih G59 (660) ^ 

s(Vol 11) 1924 Mad 80 (80) #(1012) 10 Ind Cas 612 
(614) (Mad) * (’23) 75 Ind 0 ifi 744 (715) (V ig) ♦ 
(Vol 18) 1931 Rang 79 (80) # (’ll) Ind Oas 857 
(358) (Low Bur) 

[See also (Vol 30) 1943 Bom 338 (338) (Maint- 
enance claim on the allegation that petitioner is 
the illogitmixte child of the respondent — Claim 
not xb^urd although suooess of cause of action 
miybo diiibiful — Applioxtion to sue as pxuper 
hold should not be rejected under Buie 6 (d) 
although Couit o m lefuso applioxtion 
subsequently under R 7 )’ 

[8] Tho Co n t should exercise groat oiuiion an 
considering the que -»Uon of cause of action be- 
cause — 

[a] Tho ipplic intj is often with uit adv mtago of 
tho ud of Coanst 1 (S ) 13 Bom 120 (123) 

[bj 9 ho opposi 0 paity can urge thc-ie veiy oh- 
jeounus undH Rul 7 (’04) 27 Mid 37 (39) * 

(Vol 3) l)JO Mid 10 17 (1018) 

[See also (M?) 4 Mid L Tim 302 (303) ] 

5 Clause (e) — [1] Tnligation not dona Me 
plaintiff sot up by another for purpose of evading 
Court-fee — Couit will notallow him to sue as a 
pauper (Vol 27) 1940 Posh 13 (1 3) # (Vol 0) 1919 
Pit 5^ (53) (DT3) * (Vol 2 ) 1<)38 Mad 353 (154) 

m (Vol 2C) 1)39 Pat 386 (386) (DB). * (Vol 26) 
1089 Mexd 902 (903) 

[2] Agreement should have reference to the 
sub^cot-vnaUet of tbe suit ahd should be of a 
champettous oharaoter for this clause to opocat© 
<Vol 4) 19X7 All 186 (186) (DB) # (Vol 21) 1984 
Cal 7<f0 (746) (DB) # (Vol 21) 1934 Bang 214 
^215) (DB) # (Vol 27) 1940 Bom 49 (60) (DB), 


[But see (Vol 2'i) 1937 Mad 101 (102) ILTt 
(19 i7) Mad 584 (DB) ] 

[8] The agreement must be one between tho 
pauper and a third pirty (Yd 5) 1913 Mid 30^ 
(304) 41 Mad G21 (DP) 

[4] Tho agiesmoiib should ba subsisting and 
efC ctivo at tho time of tho j [ i cxtion (Vol 22) 
rr j Oudh 20 (21 ) 10 Ijiick (DB) * (Vol 24> 

19 7 Hid 161 (U>a) ILR (1937) Mxd j84 (DB> 

# (Vol 27) 1910 Bom 49 (50). 

[o] riia word IntorosdJ’ i^uudmits gonexxlR 
and oidinxiy sense ind not in tho lochnioil sons® 
of thi inooiest of a ti in>ttiiou who moiLcngioor 
CO owiiui o ch irg j-holdoi und r tho combined 
operation of the Irinsfor oi Proport\ Act ml the 
Registration Act. (Vol 26) 1038 Mid 491 (492) 
(DB) * (Vol 26) 1)38 Mxd 163(153) 

[0] Tnteiest should be a vested md complete 
an*orest (Vol 25) 1938 Mad 491 (492) (DB). 

[7] An igroomont with tho ploidoi th it ho la 
to iccovor the Itos out of tho fiuits of the doerte 
thib mxy bo obL lined is within the prohibition of 
the sootion (’85) 9 Bom 371 (372) (DB) 

[See (Vol 25) 1938 Mad 491 (192).] 

[8] Mere igro menb to pay foes when doexoo is 
obtained— No condition xs to its locovery out of 
dooretal imount— Tho agroemont does not fall 
under this clause (Vol 19) 1932 Ring 68 (69). 

♦ (Vol 23) 1936 Lah 612 (648). 

[9] The suit or appeal need not have been con- 
tempi ited at tho tune of agreement (Vol 24) 1937 
Mid 161 (162) TLB (1937) Mad 684 (DB). 
(Oondrmmg (Vob23) 1036 Mad 665 ) 

[10] Where the plain till ast‘igni> apart of the 
ah no claimed by him m partition to another he 
will not be exempted from tho operxtion of this 
clause merely booxuse he does not includo m his 
claim the share assigned by him (Vol ,7) 1240 
Bom 4) (oO) (DB) 

[11] ilei thext xpplicant wis bug fin mead 
depends on liots md cannot bo ru-»ud for tho first 
tixno in revision (Vol 29) 1942 N i}/ 17 (40) ILK 
(1942) Nag P25 

6. Appeal— [I] An order rejeothigan appli- 
oatun for permission to ^*u© in fi>rma pa^/peru xb 
not Mppealable (Vol fO) Med 668 (664). 

♦ C85) 7 All 661 (668) (b’B). # (‘99)21 All 188 
(1S6) (FB) * (Vol 17) 1080 B&ag m {Wy (DB) 

* (Vol IS) 1981 Bang 129 (129) . 9 Bang 86. 

[2| Order rej«*otitn^ a^plmfeLon under 01. fd) 
^asod opr erroneous daciiucm of question whether 
applicant’s allegations do not show cause of action 
IB revisable, (Vol 88) 1946 Pat 816 (32i ) 25 Pat 

5$ (DB) 

ORDER 3$ RDIiE E— Nate 1 

[1] The provision directing notice is imperataiva. 
tVol 14) 1927 Oal 464 (464) (DB) * (Vol 1) tm 
Oal 5 S 7 (587) (DB) 

160 c, 1 tf 
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MADRAS 

The following shall bo sxibsiituted for Rulo 0. 

“ R, 6. Whore tho Court sees no reason to reject the application on any of the grounds 
Notices of day for in Bulp 6, it shall nevertheless fix a day (of which at least ten days’ 

-tenquiring into the notice shall bo given to tho opposite party and to tho Govornment Pleader 

€LppHcaiit* s right to sue reoeiviug such evidence as the applicant may adduce to prove that the 

tfis a pauper. application is not subject to any of the prohibitions m Rule 5 and for hearing 

any evidence which may be adduced to tho contrary.” [22-10-1940.] 

® 7. (i) On the day so fixed or as soon thereafter as may be convenient, the 
Prooodute at hearing. Oo'irt slip'll examine tho witnesses (if any produce! by either 
party, and may examine the applicant or his agent, and shall 
make a memorandum of the substance of their evidence. • /'llil] -ivai, 


(2) The Court shall also bear any argument which the parties may desire to 
offer on the question whether, on the face of the applio ition and of the evidence 
(if any) taken by the Court as herein provided, the applicant is or is not subject to 
any of the prohibitions specified in rule 6* 


(3) The Court shall then either allow or refuse to allow the applicant to 
sue as a pauper. 


Eiaaa-B. soa ; i877— s. ioa lasa— a. aoa.] 


[a]. The provisions of this rulo, so far as they relate to the making of a memorandum, arc not appli- 
cable to the Chief Court of Oadh : see the Oudh Courts Act, 1925 (U. P. 4 [IV] o? 1926) Section 
16 (2). 


MADRAS 


PROVINCIAL AMENDMENT. 


The following shall be added as Sub-rule (4) to^ Rule 7 : 

“(4) Where tho applioafciois is for leave to sue in a representative Oapaoity under explinatioa 
*(ui) to Rule 1, or, under Sections 91, 92 or under Order 1 Rule 8p tho Court may ff it thinks fit, for 
reasons to be recorded in writing direct that the plalitifi shall give security for tho paymoub of 
‘Court fee.” [22-10-1940] 


‘"0. 33 R. 6 (oontd), 

[2] An order made without notioo to the 
<lovernmont pleader or to tho opposite party is 
without jurisdiction and is open to revision, (Vol 
•14) 1927 Cal 464 (464) (DB). 

[3] The notice under this Rule must be served 
««on the whole body of the opposite party If thora be: 
•more than one. (Vol 28) 1941 Pat 694 (595) : 29 
IPat 765 (DB). 


ORDER 33 RULE 7— SYNOPSIS. 


1. Scope of the inquiry under this rule. 

"2. Limitation when the application is granted. 

Limitation when application is ref used r 

A. Limitation when application is converted 
into a plaint on payment of court-fee. 

Limitation where plaintiff is dispaupered. 

Order releotlng application, whether ap- 
pealable. 

if. Appeal from decree— Whether propriety bf 
qrder allowing in forma pauperis can 


iv tWs rale.— [1 ] 

*a ffisamailaQB otthe appUont uader R 4, and 


an examination under this rulo are oontomplated 
by this order. (’12) 1012 M,id WN 173 (174). 
* (Vol 7) 1920 Cal 905 (995) (DB), 


[See also (Vol 3) 1916 Mad 1047 (1048).) 

[2] The examination under this rule is oondnod 
to the question of the applicant's pauperism. (Vol 
80) 1943 Bom 318 (.719) : I L B (1943) Bom 647. 
* (Vol 28) 1941 N>ig 830 (334) : I L H (1042) Nag 
469. * (Vol 6) 1919 Cal 886 (380) : 46 Cal 661 
(662) (DB) * (Vol 10) 1928 All 677 (577): 46 All 
648 (DB). * (’85) 7 All 661 (608, 664) (b’B), . (’08) 
18 Mad LJour 292 (396, 290) (DB) (19 Mad 197 
oyetruled) • (Vol 1*1) 1927 Rang 72 (78). * (Vol 
19) 1982 Bom 584 (586, 688): 66 Bom 686. * (Vol 

N 416%^)* ^ 


[See (Vol 20) 1938 All 779 (780) (DB)]. 

[Bm however (Vol 25) 1988 Nag 210 (211) : 
I L B (1940) Nag 463.) 

[But see (Vol 6) 1919 Pat 88 (59) (DB).] 


[3] The Oourt cannot allow the examination of 
witnesses on the following topics 

0* action. (Vol 80) 
1943 Bom 318 (320) : I LB (1948) Bom 647 (DB) 
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O 33 R. 7 (contdj 

* (’98) 9 Cal W N 474 (478, 479) (DB). (Sa# oom-^ 

ments cn this case in (Vol 6) 19 L9 Cal 386: (46 Cal 
651) * (1911) 11 Ind Gas 857 (858) (Low Bur) 

* (Vol 14) 1997 Rang 72 (73). ♦ (Vol 10) 1929 Bang 

273 ( 273): 7 Ring 361 (DB). * (Vol 19) 1932 Bom 
584 (588): 56 Bom 685. ♦ (Vol 11) 1924 Lah 669 
(660) ♦ (Vol 25) 1938 Oudh 146(151) : 14 Luck 

116 (DB) 

[7;] TiLlo of the applicant to institute the suit. 
(Vol 10) 1923 All 677 (578): 45 All 648 (DB). 

[c] Limitation. (Vol 6) 1919 Cal 385 (‘580) : 40 
Oal 651. * (’70) 25 Suth W R 74 (74) (DB) 
^ (1909) 6 Mad L Tim 359 (359) '(DB). ♦ (Vol 12). 
1925 Pat 30 (01) : 3 Pat 275 (DB). 

Id] Ties jwUcata. (’03) 13 Mad L Jour 292 (206 
290) (PB)- (19 Mad 197 which book a contrary 
view, overruled). - 

[See (’37) 1937 Mad W N 415 (410)], 

[4] The Court can after hearing evidence and 
arguments under this rule change i'os mind and 
'dismiss the application for reasons contained in 
Rule 5. (Vol 30) 1943 Bern 338 (3 59) : I L R (1948) 
Born 428 ♦ (Vol 28) 1941 Mad 398 (398, 399). 

[6] The Cour.t can hear arguments on the ques- 
tion whether the applicant is or is not subject to 
any of the prohibitions specified in R. 6. (Vol 30) 
1943 Bom 818 (320) : I L B (1943) Bom 547 (DB). 
nr (Vol 28) 1941 Mad 398 (398,3)9). ♦ (Vol 28) 
1941 mg 330 (334) ; I L B (1042) Mag 459. * (Vol 
X9) 1932 Rang 107 (111,112) : 10 Bang 867 (fc^B). 

(’37) 1987 Mad W N 416 (416) * (Vol 25) 1938 

'Pesh60(51). ^ \ 

[See (Vol 22) 1936 Nag 168 (170); SlNagLR 
‘386.] 

[6] The Court has no jurisdiction to reject the 
-application on other grounds than those specified, 

in R. 6. (Vol 27) 1940 Nag 268 (269): ILR (1940) 
Nag 649. * (’03) IS Mad L Jour 292 (296i 296) 
(FB). * (’98) 2 G.il W N 474 (478, 479> (DB). 
nc (1904) 8 Cal W N 70 (78) (OB) (Vol 12) 1925 
Pat 30 (31) : 3 Pat 275 (DB). 

[7] In the following oa^os it was held that the 
‘application cannot bo rojeoiod 

[a] On the ground that other co-heirs are 
•seeking to establish their rights through the appli- 
cant who is a pauper. (’10) 1 Upp Bur Rul 26. 

[5] On the construction of documents filed by 

parties. (Vol 30) 1943 Mad 663 (664) * (’04) 8 

Dal W N 70 (73) (DB). * (Vol 14) 1927 Mad 441 
'(442). 

[Rut gee (’70) 14 Suth W R 281 (283) iDB).] 

[c] On any complicated questions of law. (Vol 
28) 1941 Mad 398 (399). 

[8] The Court can only consider the applicant’s 
‘allegations and not the other evidence in coming 
'^40 a conclusion whether there is a cause of action. 


(Vol 30) 1943 Mad 663 (664) ♦ (Vol x32) 1945 
Oudh 79 (81) (DB). 

[9] Even in the absence of any arguments by 
the other party under sub-r (2), the Court can 
consider the appLoition suo wottc if it comes under 
R 5. (’03) 27 Mad 37 (39). 

[30] Court can deal with the technical objec- 
tions in R. 5 before hearing the evidence as to 
whether the petitioner is a pauper or not. (Vol 
26) 1938 Posh 50 (51). 

[See (Vol 27) 1940 Pesh 13 (13, 1^)]. 

[11] The merits of the suit can ha entered Into 
Only attur the admission of tho pauper application. 
(Vol 27) 1940 Nag 258 (259 ) : ILR (1940) Nag 649. 

[12] An order undoc this rule can only bo passed 
after notice has been served as provided by R. 6. 
(Vol 28) 1941 Pat 594 (695) ; 20 Pat 7G5. 

[13] Leave to sue as pauper should not bo made 
conditional upon payment of costs to the other 
party.' (Vol 27) 1940 All 251 (251): ILR (1940) All 
263 (DB). 

[14] Report of Tahsildar that applicant is pau- 
per — Application opposed by C-overnmont ploador- 
judge has jurisdiction to make further inquiry as 
to applicant’s pauperism. (*40) 187 Ind Oas 134 
(136) (Lah). 

2 . f Limitation when the application is gran- 
ted.— [1] Application to suo in forma 
granted— Suit is doomed to be instUntod on tho 
date of tho proBenbatlon of the applioatiom and net 
when tho applicant is allowed to sue as a pauiior. 
(Vol 30) 1948 Bom 292 (290, 297) (DB) ♦ (Vol 16> 
1928 Mad 278 (279) : 51 Mad 697. ♦ (Vol 8) 1916 
Mad 086 (685) (DB) ♦ (’82) 4 All 37 (39) (DB). 
* (Vol 24) 1937 Lah 16J (163): 17 Lah 831 (DB). 
*{Vol 26) 1989 Bom 418 (4l9). 

[See also (Vol 27) 1940 Oudh 441 (442): 16 Luck 
184 (DB) » (1861) 9 Moo Ind App 66 (94, 95) 
(PO)]. 

[2] Application to mi\ \xi forma pauperis Tai\ikd^Q 
before tho amendment of the C/Ourt fees Act but 
registered as a suit attor the amondmant,— 
Amount of Ooiirt-foos should bo oaloulafcad on the 
bisi.s of tho old Court-foes Act, (VoX 1$) 1926 
Jyfad 159 (159) 

S. Limitation ythm ap|>l!c&tlojp U jpefugedt— 
[11 Difierent views are heU in the follcwiag 
otsefi as to the power of the Oonrt to allow under 
S. 149 the Oonit-feea to be paid upon the refusal of 
the application for leave to sue as a pauper 

[a] Court cannot under 8. 149 allow the Court 
feel to be paid. (Vol 80) 1943^Bom 292 (296, 297) 
(DB). ’K (’07) 9 Bom L B 204 (207) (DB). (2 All 
241 distinguished ; 20 Bom 508 followed). ♦ (Vol 
24) 1937 Rang 185 (187, 189): 1937 B mg LR 331 
(DB). ♦ (Vol 20) 1933 Nag 237 (238). ♦ (Vol 16> 
1929 Nag 268 (269). ♦ (Vol 26) 1939 Mad 316 (317)^ 
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* (Vol 26) 1930 Gal 304 (308) ; I L B (1930) 2 Cal 
68. ♦ (’97) 24 Gal 889 (891) (DB) * (Vol 24) 1937 
Lah 161 (164) : 17 Lah 831 (DB) *(Vol 25) 1938 
Fat 120 (123) ; 17 Fab 281 (DB) * (’95) 17 All 
626 (528) (Dl^). 


[b] Court can permit the court-fee to be paid 
under S. 149. (Vol 30) 1943 Mad 646 (646). ^ (Vol 
23) 1936 Mad 101 (102); 59 Mad 805 ♦ (Vol 24) 
1937 All 781 (78:3): I L B (1038) All 11. * (Vol 
23) 1936 Gal 28 (29): 62 Gal 711 (DB). * (Vol 26) 

19:38 Gal 730 (733, 734): ILB (1939) 1 Cal 112 (DB). 
♦ (Vol 25) 1938 Lah 41 (42) (DB) * (Vol 16) 1929 
Fat 637 (639): 9 Pat 439 (DB). 


[o] Court oan permit the Court-lee to be paid 
under S. 149 if the application to suo as a pauper is 
Tojeotod under B. 6 but cannot permit if the appli- 
cation is refused under B. 7. (Vol 23) 1936 All 584 
(692): ILB (1937) All 22 (FB). 

[See IiOTKever (Vol 24) 1937 All 781 (788): -ILK 
(1988) All 11. (This decision proceeds on the foot- 
ing that the Court has powor, while dismissing an 
leave to sue as a pauper, to allow 
court fees to be paid under S. 149— But the Full 
Bench decision in (Vol 23) 1936 All 584: ILB 
(1937) All 22 (FB) is not referred to and the deci- 
sion cannot be accepted as binding authority in 
the Allahabad High Oourt), 


[2] Time taken in prosecuting mala- fide appli- 
cation for leavQ cannot be deducted while com- 
puting period of limitation for suit. (Vol 26) 1939 
Gal 394 (398): ILB (1939) 2 Gal 68. 


[But see (*96) 18 All 206 (209) (DB). (2 All 241 
distinfuishod on tbo groundth.it it was decided 
apparently to some extent in the belief that there*. 
wa.s a practice in Indian Courts justifying what, 
had taken place in that casi.).] 

[3] Application mado mala Applicant 

found possessed of moans to pay the court-foes,. 
— Suit deemed to be instituted only on the dato on 
which court-fees are paid, and not on the dato 
when the application was presented. (Vol 29) 1942. 
Fesh 27 (27), ♦ (Vol 27) 1940 Tnh 446 (447) : TLB 
(1941) Lah 662 (DB). * (Vol 16) 1929 Kag 268 
(269), * (Vol 12} 1926 Mad 793 (793). (Vol 10) 
1923 Bang 256 (257): 1 Bang 196. * (Vol 24) 1037 
Nag 36 (37): ILB (1938) Nag ISO. 

5, Limitation where plaintiff is dispaupered*— 

[1] A plaintiff dispaupered under B. 9 can continue 
the suit on payment of Court-fees and no question 
of limitation arises. (’95) 17 All 626 (628) (DB), 

6. Order rejecting application, whether 
appealable. — [1] No appeal lies from an order 
rejecting an application to suo in forma ‘][iaupeTis^ 
whether under Bulo 5 or under B. 7. (’78) 1 All 

746 (7ii7) (FB). (’O'J) 21 All 183 (13(3) (FB). 

* (’70) 1S70 Pun Bo No. 0*2, page 16S (IGS). ♦ (’10> 
1 Upp Bur Bui 28. 

[See (Vol 4) 19X7 Oal 696 (697) (i)B).J 

[2] In proper cases it is open to revision by thn 
High Oourt. (Vol 29) 1942 Fesh 29 (29). ♦ (’85) 7 
All 661 (669, 672) (FB). ^ (Vol 4) 1917 All 18G 
(186) (DB). * (’SO) 6 Cal 807 (810, 811) (DB). 

♦ (’75) 24 Suth W B 62 (C2) (DB). ♦ (Vol 17) 
1930 Lah 735 (736). 


4. Limitation when application is converted 
into a plaint on payment of Court-fee.— [Ij Appli- 
cant paying the court-ft,»0 in ro-spect of the plaint 
during the pundonoy of application to suo as a 
paupor--X^lainb rogiatorod as a suit— Suit held to 
be instituted when the application was filed. 
OO) 2 All 341 (250, 251): 6 Ird App 126 (PC). 
(Beversing 1 All 2130 Casa decided under Code of 

n4%23’*' 


[2] Application made bona fide,— Suit d*eGmec 
to be instituted on the date of the application t< 
sue in foYTyiapaiiperis and not on the date whei 
the Oo'urt-fees are paid. (Vol 30) 1048 Bom 20' 

^9) 1942 i>V2T(27) 

(^B). * (Vol 0) 1922 Kag 160 (161) ; 1! 

1903 Fun Be No. 69, page 261 
(269) (DB). * (62) 1862 Subji W B Spf No 6i 
* (Vol 26) 1939 Oal 894 (398): I LI 

k i LviokeapB) 

Maa.169. *^(70 

-^8): 1938 Bani 


[:3] Bovision may lio from an order granf ing an 
application to suo in forma paitpcrifi* (Vol 20) 
1933 All 296(206): 55 All 216 (DB). (Vol 21). 
1034 L ih 231 (231). # (Vol 25) 1038 Oudh 140 (140) ; 
14 LucknC (DB). 


[See (Vol 21) 1034 Lah 205 (290).] 

[4J Flnj.l order of a Judge sitting on the* 
original side of the High Court on an apjdioation to 
suo in forma pauperis is a “jndgmeni/’ under cl. 
16 of the Letters Patent, and is, fippoahvblo’. (Vol 
12) 1926 Mad 167 (168); 48 Mad 700 (DB). 

[See howeYer (Vol 1£) 1926 All 44G (4-^»): 48 AH 
498 (DB).] 

[6] An order returning a petition for permission 
to sue as a pauper is not an order under 0. 7 

(Vol 22) 1036 Mad 

1043 (1043)a » 


7. Appeal from decree— Whether propriety 
of order allowing suit in forma pauperis can bn 
questioned,— 1 1] In an appeal from the dooreo 
Appellate Court cannot entertain the plea that the 
plamtiii should not have been allowed to buo as 
-pauper. (*01) 23 All 364 (865) (DB), 
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8. Whete fche application is granted, it shall bo numbered and registered, and ahairbe deemed 
Procednre if appUca- the plaint ih the suit, and the suit shall > proceed in all other relspects as a 

• tion admitted. suit instituted hr the ondinary manner, except that the plaintiff shall not ba 

liable to pay any court*feo‘ (other than fees payable for service of procesd 
in respect of any petition, appointment of a pleader or other proceeding connected with the suit. 
[1882-8. 410; 1877-S. 410; 1859-S. 808.] 

9. The Court may, on the application of ‘the defendaint, or of the Government pleader, of 
Dispaupering, which seven days’ clear notice in writing has been given to the plaintiff, order the 
■plaintiff to be dispaupered — 

(a) li he is guilty of vexatious or improper Conduct in the course of the suit ; 

(^) if it appears that his means are such that he ought not to continue to sue as a 
pauper ; or 

if he has entered into any agreement with reference to the subject-matter of the suit 
under which any other person has obtained an interest in such subject - matter. 


[1882-S. 414; 1877-S. 414. C/. 0. 88 R. 


ORDER 88 RULE 8— SYNOPSIS. 

1. Scope. 

2. Exemirtjk>D[ ^om court-fee. 

8. Insolvency of plaintiff. 

4. Lis Pendens. 

1. Scope. — [1] Ao appHcation to sue as a pauper 
'Cannot be deemed a plaint till l^ave is granted; 
.and the court must return the plaiat for presenta- 
tion to the proper Court. (,Vol, 6) 1919 AU 218 (214) 
.(DB). 

[2] Till leave is granted to sue as pauper the 
•court cannot order rejection of plaint under O. 7 
R. n. (Vol. 27) 1940 Lah 446 (447; : I LR [1941) 
Xah 662 ipB), 

[8] Haint died in forma pauperis with leave re- 
turned for jpi^entation to proper court-Re-presen- 
' tation after omitting portion of claim. — Held, fresh 
leave was necessary to file amended plaint. (Vol. 
.82) 1945 Mad 7 (8). 

[4] Until the leave is granted, there fs no suit^ in 
existence; ('88) 7 Bom 878 (876) (DB). * ('86) 10 
Bom 207 (209;. * (Vol. 24) 1987 Oudh 452 (468) 
•.(DB). ^ (Vol. 25) 1988 Oudh 146 (148) : 14 Luck 
116 (DB). 

[5] The Court cannot direct an attachment of 
properties before judgment, until plaintiff has 
been permitted to sue as a pauper, (VoK^) 1917 
Cal 852 (853) (DB). 

• [But see (Vol. 30) 1943 Bom 143 (144) : I L R 
•(1948) Bdm 188 (DB). ('PJaintiff can apply under 
'0. 89 R.'7 on the same day on which leave is 
;sought to sue as pauper).] 

[6] Plaint bearing insufficient court-fee-Piaintiff 
unable to make up deficiency applying to continue 
•suit as pauper— Court should scrutinize plaint to 
see whether it discloses cause of action and then 
allow suit to continue if applicant is fbuud a pauper 
in the enquiry, (Vol, 16) i929 Mad 828 (829); 58 
Mad 43. ^ (Voh 28) 1986 Mad 159 (169). 

[7] Proper fees-paidhp to the date of - appitea- 

tion to be adn^itteda^ pauper— No fundiS^tO-jS^Ju^ 
tinue suit— Plaintiff caR be allowed to conikuie aa 
i>auper. (Vol. 25) 19^ Mad. 499 r488>. , , 




[8] Application for leave granted— Evidence of 
pauperism cannot be required again on the subse- 
quent addition of new defendants. (Vol. 23) 1986 
Pesh 61 (52). 

2, Exemption from Court-fee— [l] The exemption 
does not extend to the liability to pay stamp duty 
or penalty in respect of a document which owing 
to defect in stamp is inadmissible in evidence* 
{'68) 10 Suth W R 357 (858) (DB). 

[2J An application for review of judgment passed 
in a suit or appeal in forma pauperis is maintain- 
able without court-fee. (Vol. 28) 1936 Cal 752 
(753) (DB). 

[S] AppHcation for probate or letters of adminis- 
tration allowed to be made in forma pauperis — 
Applicant should be exempted from fee required 
under section 19-1 of the Court-fees Act. (Vol. 26) 
1988 Mad 486 (488). 

[4] Petitioner filing revision cannot file it with- 
out payment of court-fees^ (Vol. 88) 1946 Mad 
267 ( 268). 

8. Iitsolveney of plaintiff -[1] Plaintiff,. pertDftt64 
to sue as pauper, subsequently adjudged Insolvent- 
Official Receiver entitled to continue Suit -(VoUS) 
1918 All 177 (177) (DB). 

4. Lls pendens— [1] The doctrine of lis pendens 
will apply to suits instituted in forma pauperis* 
(’ 08) SO Alii 5 (102) (DB). f . 

[2] The doctrine will operate from the date of 
presentation of application for leave. (VoL 
1986 Mad 868 (854, 855). ^ , 

ORDER 58 miM v ^ 

1 Scope. ‘ ' 

2. ot iinimopef 

8. ''Ought not Id eodtinnn to sue a bI 

4. ''Agtficmenl ^thiefei^e td thosnb^^ 

1. 3?he pabnot W disphn- 

pered aRet sntt or appeal has been disposed of* 
(Voi; 281-1041 Hhd ?tX (ZW) (*94) 18 BOni 

464 (4!^) (DB). (C|we oveixuled in 81 Bom 10 
(FB). on another point). 
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10 » Where the plaintiff aaoceeda in the soiti the Oourt shall oalculate the amount of court- 
Coata where pjCiiper fees which would have been paid by the plaintiff if he had not been permitted 
eacceeda. to sue as a pauper ; such amount shall he recoverable by the * [Provincial 

Government] from any party ordered by the decree to pay the same, and shall be a first charge 
on the subject-matter of the suit. 

[18824. 411 ; 1877-S. 411 ; 18594. 809.] 

a. Substituted by A.O. 1937, for "Government.*' 


O. 88 R. 9 (can/df.) 

[2] An order granting leave to sue as pauper 
does not operate as res judicata. (Vol. 21) 1984 All 
828 (824). 

[3] A plaintif! cau be dispaupered only on the 
grounds mentioned in ibis rule. (Vol. 22) 1935 Pat 
449 (450), «(Vol. 28) 1986 Pesh 51 (52). 

[4] Where during the trial it is found that the 

S laintiff has no cause of action, he should not be 
ispaupered but the suit should be dismissed. 
(VoL 22) 1985 Pat 449(450). 

[5] Dispaupering a plaintiff under this rule is in 
the discretion of the Court. (Vol. 23) 1986 Mad 662 
(663) : 59 Mad 901. 

2. ** Vexatious or improper conduct"— [1] A mere 
emission to state in the list of assets a life insurance 
policy worth about Rs. 245 where the court-lee to 
he paid on the plaint was over Rs. 500 was held 
not to be vexatious or improper conduct. (Vol. 9) 
1922 Bom 215 (215): 46 Bom 1017 (DB). 

[2] Intentional delays in prosecuting proceedings 
may amount to vexatious or improper conduct. 
(Vol. 16) 1929 Sind 186 (186). 

# 

8. ** Ought not to continue to sue as a pauper.”— [1] 
Receipt of an interim allowance during the suit 
barely sufficient for maintenance will not disentitle 
the plaintiff to continue suit as a pauper. (Vol. 11) 
1924 Pat 27 (28, 29) : 2 Pat 879 (DB) 

[2] Fact that plaintiO has a rich relation is no 
ground for dispaupering him (Vol. 11) 1924 Pat 27 
(28, 29) ; 2 Pat 879 (DB). 

[8] Appearance by an eminent connsel is no 
ground. (Vol. 11) 1924 Pat 27 (30) : 2 Pat 879 (DB). 

[But see (Vol. 7) 1915 Lah 77 (77).] 

[4] Plaintifi receiving money sufficient to pay 
court-fee subsequently— Court can dispauper him 
even though the mouey was paid to a creditor. 
(VoL8) 1921 Mad 97 (98). 

[5] Possession of non-transferable property is no 
ground for dispaupering plaiotifi. (Vol. 28) 1941 
Mad 217 (219, 220) (DB). 

4. ‘^Agreement with reference to the suhjeet-matter" 

— [1] The object of the rule is to prevent: — 

(a) Champertous agreements, (*94) 18 Bom 464 
(467) (DB). (Note-Overruled in 31 Bom 10 (FB) on 
another point). 

(6) Third parties from evading court-fee. (*13) 
7 Sind LR 62 (62, 58) * (Vol. 28) 1986 ]\Iad 662, 
(668) : 59 Mad 901 * (VoL 25) 1988 Mad 153 (164), 
f^(Vol. 14) 1927 Rang 288 (284) (Agreement to pay 
ihdyo^^ tasrge sum of money in the event of suc- 


Provisions of order 88 are for the benefit of 
bonafide litigants only —Pauper entering into agree- 
ment with another to repay money advanced and 
to be advanced— In default, agreement to sell por- 
tion of property in suit — Such agreement held, was 
coverd by Rule 9 and such person should be dis- 
paupered. (Vol. 25) 1988 Mad 158 (154). 

[3] Clause does not apply where the parties have 
settled their difierences in order to put an end to 
litigation. (*94) 18 Bom 464 (467) (DB). (Note- 
Overruled in 81 Bom 10 (FB). on another point). 

[4] The clause does not cover a case where by 

virtue of a family settlement between the parties 
there is a recognition of an antecedent title in 
one of the parties to the suit. (Vol. 24) 1987 Mad 
674 (575). 4 

[5] Application of the clause is not confined to 
the party who has entered into the agreement and 
legal representative of the original plaialffif or 
appellant can be dispaupered for an agreement 
entered into by his predecessor-in-intcrest. (Vol. 25) 
1988 Mad 491 (498) (DB). 

ORDER 33 RULE 10— SYNOPSIS. 

1* Scope. 

2. Court-fees to be first charge. 

8. Effect of the first charge. 

4. Crown entitled to precedence in respect of courts 

fees. 

5. Recovery of court-fees by Government. 

6. Realization of court-fees 

7. Appeal. 

1. Scope— [I] The object of the rule is to secure 
to the Government the Court-fees the payment of 
which is temporarily suspended. [See however 
(Vol. 17) 1980 Rang 842 (848) : 8 Rang 294 (DB).] 

[2] The rule is mandatory and an order for pay- 
ment ai cOurt-fees should be passed suo matu, 
This rule deals with the case of a pauper pjaiutifi 
who succeeds in the suit and Rule 11 deals with 
the case of a pauper plantifi who fails in the suit. 
{Vol. 29) 1942 Bom 274 (275, 276): I L R (1942) 
Bom 456. 

[3] In the case of a plaiotifi succeeding in part 
and failing in part, the Court has to deal with it by 
combining the provisions of this rule with R. It 
and by appropriating the Court-fees between the 
plaiutifi and the defendant in proportiem to the 
extent of success of each party. {VoL 8) 1916 
All 827 (828); 8$ All 464). 

[See however (Vol 28) 1941 AU 221 (244).)] 

[4] It is not open to the Court to direct the 
defendant to pay court-lees exeeodh^ 
amount which wonld be payable on that portioil 
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D. 88 R. 10 (tontd.) 

•of the plaintifi's claim on which the plaintiff 
encceeda. (VoL 8) 1916 All 827 (828) ; 88 All 469 
<DB). 

[See also— ("87) 1987 All L. J, 8p4 (805). * fVol. 
17) 1980 Mad 1000 (1001): 58 Mad 780 (DB), 
^ (Vol. 15) 1928 Mad 216 (228) (DB).] 

[See however— (Vol. 12) 1926 Mad 786 (787) 

•(DB). (Pauper appeal allowed on a point not 
touching merits-Court ordered court-fees to be 
paid by parties in equal moieties). ^ (Vol. 17) 1980 
Fat 858 (854) (DB). ^ (Vol. 12) 1925 Mad 786 (787) 

[But see-(Vol. 29) 1942 Bom 274 (276) : I L R 
(1942) Bom 456. ^ (Vol. 15) 1928 Cal 196 (198) : 55 
Cal 488 (DB). *(Vol. 2^) 1941 Oudh 66 (67) : 16 
Luck 252.] 

[6] The Government la entitled to the full coart- 
lee, although the plaintiff or appellant may have 
succeeded only partially. (1984) 86 Pun L R 22 
<22) (DB). 

[6] 'Where, in a pauper suit, the amount decreed 
to the plaintiff fell short of the amount payable 
'by him as costs to the defendant he was held not 
-to have succeeded within the meaning of this rule. 
<Vol. 9) 1922 Mad 125 (126) (DB). 

[7] This rule is applicable also to Chartered High 
Courts in the exercise of their original civil jurisdic- 
tion (Vol. 15) 1928 Mad 885 (887). 

2. Court-fees to be first charge— [1] The Court-fee 
payable to the Government is a first charge on the 
subject-matter of the suit. ('75) 1 Bom 7 (9) (DB). 
^ (Vol 21) 1984 All 488 (489) (DB). * ('07) 29 All 
«87 (640) (FB). (* 94 ) 18 Bom 287 (2401. ^ ('02) 25 

Mad 788 (785) (DB), 

' [2] Pauper succeeding in part only on compro- 
mise or Otherwise-Charge will be on interest re- 
-covered (Vol. 20) 1988 Bom 860 (861) : 57 Bom 
507 (DB). * 

[8] Cor^t fee paypl^e should be calculated iaccocd- 
dng to^the Ifstfwat the of institution of suit ; 
stihae#ieht amendment win not aUerthe amount 
payable. (Vol. 18) 1926'kad 474 (476) (DB) ^ (Vdl. 
^0) 1988 Sind 354 (864) : 27 Sind L R 240 (DB). 

[4] Plaint amended subsequently and valuation 
Txeduced— Still conrt-fee must be paid on original 
valuation, (Vol, 28) 1941 All 221 (228, 224). 

8. Effect of the first Charge.— [1] The effect of the 
^rst charge is that a sale in execution of the same 
prevails as against a subsequent sale. ('02) 26 Mad 
738 (785) (DB). 

[2] Claim of Government will prevail against any 
•cross-claim or claims under cross-decrees against 
the plaintiff in favour of the defendant. (*87) 9 All 
»64 (67) (DB), 

[8] Where the defendant actually applied to 
execute his cross-decree before the application by 
•Government, be will not be defeated by the latter's 
claim. (Vol. 9) 1922 Mad 126 (126) (DB). 

4. Crown entitled to precedence In respect of court- 
ifees— [1 ] Claims of the State are entitled to prece- 
-dcnce ever other claims. ('68) 5 Bom H C R (0 C) 
28(25) (DB). ' 

[2] The amount of court-fees due to Crown is 
•entitled to precedence over the claims of other 
•cxeditors of a paupez decree-holder. (Vol. 26) 1939 


1944 Bom 2^ (2S9) (DB). (Paaper plaintiff giTinf- 
Up hi8 share after preliminary decree for partition, 
as' share in debts was greater— Government has 
fiirst charge on the share.) 

[8] This rule does not preclude the Crown or its 
representatives from urging its prerogative rights 
in any other manner. (*06) 38 Cal 1040 (1045). 
(Attachment of fund realised by sale of other pro- 
perties in court is not necessary for making pay- 
ment to the Government), *(Vol 23) 1936 Mad 
602 (603) ; 69 Mad 872 (Defendant ordered to pay 
court-fees-Other properties sold under decree of 
another person— Government has priority over that 
decree-holder to take that money). 

[4] Precedence in respect of court-fees cannot be 
claimed against lien-holders. (*12) 84 All 223 (288) 
(PC). (Government could not attach and sell defen- 
dant's property so as to destroy rights of previous 
mortgagee.) * ('07) 29 All 687 (640) (FB), (Over- 
inling 2 All 196). 

[See also (Vol. 18) 1926 Cal 859 (860) (DB). 

(Maintenance decreed in pauper suit with ebj^rge 
on defendant's properties-^overnment selling said 
properties for court-fees — Government's right is 
subject to maintenance charge).] 


[5] Decree for maintenance making future main- 
tenance a.charge upon certaio properties - Proceeds 
of sale of that property cannot be attached for 
court-fees, (Vol. 22) 1935 Sind 21 (22). 

5. Recovery o! court-fees hy Government.— {1] The 
Government can proceed against the person ordered 
to pay court -fees personally or against bis proper- 
ties. See (84) 8 Bom 677 (582) (FB;. 

[2] The words from any party ordered by the 
decree to pay the same " do not exclude an order 
for payment of court-fees after the decree has been 
passed. (Vol, 26) 1988 Cal 776 (777) : I L R (1939) 
lCal94(DB). ^ 


[8] Suit in forma pauperis— Decree on basis of 
compromise— Court-fee made payable by plaintifif 
and made.a first charge on decree amount— Pay- 
ment of decretal amount out of Court and record^ 
ing of satisfaction— Execution against detodant 
for court-fee is not maintainable; f'86) 164 Ind 
Ca8 264 (266)(Cal)(DB). 

6. Reslizatlon of Court-fees.— (1) An order for 
recovery of Court-fee is equivalent to a decree 
passed in favour of Government. ('04) 26 All 846 
(848) (DB). 


[2] The order may be executed either against 
the suit property or against the person ordered to 
pay the court-fee or against his property. (Vol. 6) 
1919 Fat 99 (101) : 4 Pat L Jour 166 (DB). rgs) 
18 All 419 (421) (DB). i y i / 

[8] No separate suit lies for the recovery of the 
Court-fee payable. (Vol, 6) 1919 Pat 99 (101) : 4 
Pat L Jour 166 (DB), * (»96) 18 All 419 (421) ("DB). 

[4] Passing of possession of the suit property to 
the successful party from party ordered to pay does 
not affect Government’s right to enforce the charge. 
fVol 6) 1919 Pat 99 flOl) : 4 Pat L Jour 166 (DB) 
* ('96) 18 All 419 (421, 422) (DB). * (Vol. 82) 1945 
Mad 462 (468) (Property passing to the other 
party under consent-decree). 


[5] Decree in favour of pauper attached cannot 
be sold but should be executed and court-fee re- 
covered. See (*93) 20 Cal 111 (115) (DB). 
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ProfMfuro wh^re 1 1. Where the plaintiff fails in the suit or is dispaupered, or where tha% 

pauper foils. suit is withdrawn or dismissed, 4^ 

ia) because the summons for the defendant to appear and answer has not been served 

upon him in consequence of the failure of the plaintiff to pay the court-fee or 
postal charges (if any) chargeable for such Service, or 

ib) because the plaintiff does not appear whan the suit is called on for hearing, 

the Court 'shall order the plaintiff, or any person added as aco-plajntiff to the suit, to pay the 
court-fees which would have been paid by the plaintiff if he had not been permitted to sue as a. 
pauper. 

[1882—8 412; 1887— S. 412 ] 

PROVIKCIAL AMENDMENT. 

MADRAS 


Substitute the following for Rule H . 

"11. Where the plaintiff fails in the suit oris dispaupered or where the suit is withdrawn 
ioi where part of the claim is abantdoued or where the suit is dismissed — 

(a) because the summons for the defendant to appear and answer has not been served npon> 

him in consequence of the failure of the plaintiff to pay the couit-fees or postal charges^ 
(if any) chargeable for such service, or 

(b) because the plaintiff does not appear when the suit is called on for hearing, ^ 

the Court shall order the plaintiff or any person added as a co-plaintiff to the suit, to pay the court-fe0^ 
and in the case of abandonment of part of the claim, the proportionate court-fee, which would have 2 > 0 i^ 
payable by the plaintiff if he had not been permitted to sue as a pauper. 

In cases where the plaintiff is dispaupered the Court may, instead of proceeding under the 
previous paragraph, order tl;ie plaintiff to pay^the requisite court-fee within a time to be fbc^d by it and 
in default dismiss the suit and make an order for the payment of court<foe as in the pcevioiui {Naragraph. 

Where the Court finds that the suit has been instituted unreasonably or imprdperfy by a next 
foiend on behali of a minor plaintiff on a cause of action which accrued during the minority of such, 
plaintiff, the Court may order the next friend to personally pay the court-fee ** [22-10-1940 ] 


O. 83 R. 10 (contd) 

[6] Where the pauper plaintiff has obtained 
decree for future maintenance, a receiver should be 
appointed to collect the maintenance amount and 
pay the Government. (Vol. 18) 1926 Mad 565 (565)* 
49Mad667 (DB). ^^Vol 22) 1985 Sind 21 (22j. 

[See also (Vol. 12) 1925 P C 176 (176): 47 All 
385 : 52 Ind App. 262 (PC).] 

[But see (Vol. 20) 1988 Bom 350 (861, 852) 57 
Bom 507 (DB).] 

[7] Where the decree-holder himself has paid or 
where the court itself took the precaution to have 
the amount paid, he can be allowed to take out 
execution against the judgment-debtor. (Vol. 16j 
1929 All 906 (906) (DB). 

[8] A sale for court-fee wrongly believed to be 
due IS a nullity. ('98) 13 All 324 (826). 


' [9] A sale of the property of a third pei'son in 
execution of an order for tbe court-fee due is a 
nullity. ('04) 26 All 846 (352) (DB). 


[10] An application by the Government for re- 
covery of the court-fee must be made within three 
years from the date of the decree, f'88) 7 Bora 546 
(549^ 662, S5B) (DB). * ('82) 4 Mad 155 (157) (DB). 
' tjSee* hewever ('69) 11 Suth W R 67 (68) (DB).] 

7.f Appeal— [IX An order on application by the 

'tfc!^^pavment of the court-fee under thi4 

detsi^ee ‘ ( ^i \) ^ Bom 44a 
^ W) (BR). 


ORDER 83 RULE 11— SYNOPSIS. 
1. Scope 

2 Where the suit is withdrawn or dismissed. 
8 Costs. 

4. Costs of successful defendant. 


1. Scope — [1] The provisions of this rule are; 
mandatory and the Court must m the decree pro- 
vide for the payment of court-fee by the plaintiff. 
(Vol. 29) 1942 Bom 274 (276) : T L R (1942) Bom 
456. *(VoI 26) 1939 All 827 (828) (DB). ^C9l) lA 
All 326(829) (DB). ^ i 


(2J Plaintiff who succeeds partly and fails partly 
may be ordered to pay the whole costs. (Vol. 29) 
1942 Bom 274 (276) : I L R (1942) Bom 456. 

[3] When dismissing a pauper suit, a defendant 
cannot be ordered to pay the conrt-fees because 
his interest is the same as that of the ulamtiff. 
(Vol. 80) 1948 Mad 685 (586) (DB). ^ 


2. Where the suit is withdrawn or dismissed --[iX 
Plaintiff ^ould be ordered to pay the contt'^fee 
even where the suit is dismissed for reasons other 
than those contained m this rule. (*U) 85 Bom 448* 
(451) (DB). * ^ 

[2] Return of plaint for presentation to proper* 
Court does not amount to failure of the suit and 
order for payment cannot be made under this rule#; 
('82) 6 Bom 690 (592) (DB), 

[5] Rejection of the plaint wrihont enquiry re*- 
gar dmg pauperism on the ground of jdaintiff'e 
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a 1 1 A. Where the suit abates by reason of the death of the plaintiff or of any person added* 
Procedure where as a co-plaintiff, the Court shall order that the amount of court-fee§ which 
pauper suit abates, would have been paid by the plaintiff if he had not been permitted to sue as 
a pauper, shall be recoverable by the Provincial Government from the estate of the deceased, 
plaintiff. 

a. Added by the Code of Civil Procedure (Second Amendment) Act, 1942 (24 [XXIV] of 1942), s. 2 

[1-10-1942] , 

Provincial Government 12. The «[Provincial Government] shall have the right at any 

may apply for payment time to apply to the Court to make an order for the payment of courU 
of court-fees. fees under rule 10 l>[rule 11 or rule 11 A.] 

a. Suhstiiuted hy ior '‘Government." 

h. Substituted by the Code of Civil Procedure (Second Amendment) Act, 1942 (24 [XXIV] of 1942),, 
s 2 for or Rule 1 1 " 

13. All matters arising between the ^[Provincial Goveri^ment] and any party to the suit 
-Provincial Government under rule 10, rule 11 1> [rule 11 A] or rule 12 shall be deemed to be 
to be deemed a party. questions arising between the parties to the suit within the meaning of 
section 47. 

a. Substituted by A.O., for “ Government." 

b Inserted by the Code of Civil Procedure (Second Amendment) Act, 1942 (24 [XXIV] of 1942), s.2. 


0. 83 R 11 (oontd) 

minority and absence of next friend— Order for 
payment of the Court-fees from the estate of 
minor held illegal. ('89) 18 Bom 284 (286) (DBj. 

8. Costs— [1] Though the Cotut-fee may not be 
costs, but only revenue so far as the Government is 
concerned, it is costs incurred by the party paying 
it and therefore court can order under o 85 the 
next friend or guardian to pay that. (Vol. 80) 1948 
Nag 829 (829, 880) : I L R (1948) Nag (575) ^ (Vol. 
18) 1981 Mad 249 (260, 261) : 63 Mad 716 (DB) . 

[2] An order for the payment of conib^fees 
against the next friend of a mippr^larntiff under 
S. 35 cannot;, Wva the ^^9* qf ^epjsiviqg ihe 
Government |;iyAn 

failn'm of the pauper suit. ' %ut the Govtoihjwt 
cannot apply under R. 12 for an order against the 
next friend for payment of cohrt-fe^s. (yol..24) 
1937 Mad 145 (145, 146). * 

4 Costs of successful defendant—- [1] This rule does 
not prevent the court from ordering the plaintiff to 
pay the costs of a successful defendant under B. 86 
('84) 8 Bom 577 (579) (FB). 

ORDER 88 RULE 12-NOTE. 1. 

[1] This rule entitles the Government to apply 
to the: Court at any time tp make an order ut der 
Rule 10 or Rule 11. (Vol. 25) 1988 Cal. 776 (777) : 
ILR (1988) 1 Cal. 94 (DB). 

[2] The rule is confined in its operati on to cases in 

which the Court has not already suo motu passed 
an order either under Rule IQ or Rule 11. (Vol. 29) 
194’ Bom 274 (276) : ILR (1942) Bom 456. 
* (Vol 26) 1989 All 827 (828) (DB). ’ * 

[See however (Vol. 28) 1941 All 221 (223). ] 

[3] The right of the Government under this rule 
is to apply to the trial Court and the appellate court 
siezed of appeal against order of dismissal cannot 
direct payment on pain of dismissal of appeal. 
(Vol 24) 1937 AU 280 (282) : ILR (1987) All 484. 


[4] The present rule being a rule of procedure 
has a retrospective efff*ct and applies to c^ses of 
dismissal of suits before the new Code came into 
force. (*11) 35 Bom 448 (451) (DB). 

[5] Decree hot containing any order regarding 
costa— Order under the rule pisscd subsequently — 
Eight of Government cannot be defeated by any 
adjustment and Court may refuse to record an 
adjustment calculated to defeat it. (Vol. 22) 1936* 
Sind 111 (112) : 29 Sind LR 817. 

[6] An order pissed under this rule for payment 
of court-fee isappealablb (*ll) 85 Bom 448 (450) 
(DB). ^(Vol 26)^ 1939. Adi 827 (828) ,DB); 
^ (Vol,?24) 1987 All, 280 (?82) : ILR 1987 All 484.^ 

[73 Decree containing ordar asj to costs —Fail j re of 
Government to appeal within time — Decree beeomea» 
final. (VoJ. 29) 1942 Bom 274 (276) : ILR 
Bom 456. f (Vol. 26) 1989 All 827 (328) (DB). 

[See however (Vol. 28) 1941 All 221 (223),] 

ORDER 38 RULE 13— NOTE 1, 

• [1] This rule operates as a bar against mstitutionif 
of any suit m respect of question arising nnder 
rules 10 to 12 between Government and any of the 
parties. (Voi. 6) 1919 Pat 99 (101) : 4 Pat L J ^ 
166 (DB). 

[2] Any defendant directed to pay costs to fih©^ 
Government becomes ap4 

the Government becqopies decrep-holder^ 

(Vol, 28) 1986 Mad 602 (603) f 69 Mad 872. ' 

[8] Government is not entitled to security 
court-fees in a pauper appeal to which the Go^m>- 
inent is not a party. (Vol. 24) 1937 Mad 267 (268). 

ORDER 88— RULE 14-NOTE 1. 

[1] The Court has to only the copy of the; 
decree to the Collector and cannot direct him to; 
collect the amount. (Vol, 17) 1980 Rang 3ii 
(848) : 8 Rang 294 (DB). 
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• 14 . Where an order is made under Buie 10, Eule 11 or Buie llA the Court shall forth* 
Recovery of amouat with cause a copy of the decree or order to be forwarded to the Collector^ 
of court-fees. -^ho may, without prejudice to any other mode of recovery recover the 

amount of court-fees specified therein from the person or property liable for the payment as if 
it were an arrear of land revenue. 

a. SuhsiiiuUd by the Code of Civil Pro6edure (Second Amendment) Act, 1942 (24 [XXIV] of 1942), 
2 for original rale 14. [1-10-42] 

15, An order refusing to allow the applicant to sue as a pauper shall be a bar to any sub- 
Refawl to allow applicant sequent applicfttion of the like nature by him in respect of the same 
"to sue as pauper to bar sub- right to sue \ but the applicant shall be at liberty to institute a suit 
sequent application of like jn the ordinary manner in respect of such right, provided that he 

first pays the costs (if any) incurred by the ^ [Provincial Government] 
®nd by the opposite party in opposing his application for leave to sue as a pauper. 

[18S2--S. 418; 1877-S. 418; 1859— S. 810] 
a. Substituted by A.O. for ''Government.*' 


ORDER 38— RULE 15— SYNOPSIS. 

1. 8eope of the rule. 

2. Bar to subsequent application. 

3. Bismiseal of an application lor default. 

4. "Bight to sue.** 

5. Costs incurred. 

1. Scope of the rule. — [1] The rule does not bar 
s pubsequent suit provided the costa of the Govern- 
ment and of the opposite party are paid. (’95) 17 
All 526 ( 528) (DB).«(’96) 20 Bom 508 (510) (DB). 
^ (97) 24 Cal 889 (890) (DB). ^ vVol. 19) 1982 Att 
Z12 (814);54 AU390(DB). 

[See(Vol. 26) 1989 Cal 894 (898): ILR (1939) 
12 Cal 68 * (Vol. 22) 1986 Pat 198 (194). ] 

[2] The refusal of the pauper application does 
not bar an application for a review of that order. 
<•80) 4 Bom 414 (416) * (1869) 11 Suth W R 22 
(22, 23) (DB). * (1870) 5 Beng L R App 29 (80) 
<DB). * (*98) 20 All 410 (411) (DB). 

. [8] The provisions of this rule apply also to 
applications for leave to appeal as a pauper. (*98) 
112 Bom 849 {BB9) (DB). (Farran. C. J. dissenting 
as to the reasoning.) ^ (’05) 8 Low Bur Rul 194 
(196). 

OSee also (10) 4 Sind L R 268 (264). (The appli- 
•cant can file a fresh appeal). ] 

[4] Where an application is rejected under 
Order 88, Rule 7, the only remedy is to file a firesh 
auit under this rule. (Vol. 81) 1944 Bom 68 (64) : 
ILR (1948) Bom 721. 

2. Bar to subsequent application— [1] The refusal 
Teferred to in the rule is the one under R. 7 and 
not the rejection of an application under Rule 5. 
<Vol. 29) 1942 Oodh 169 (171) ; 17 Luck 462 (DB) 
(Vol. 28) 1941 Lah 258 (256) : 1 L R (1941) Lah 
709 (DB). *(Vol. 28) 1941 Pat 694 (595,696): 
*20 Pat 765 (DB). * (Vol. 27) 1940 All 251 (251) : 
I LR (1940) AU 258 ^ (’85) 7 All 661 (664) (PB) 
(*96) 20 Bom 86 (94, 95) (DB) * (Vol. 7) 1920 
827 (828) : Lah 151. « (VoL 18) 1926 Mad 875 
<87^ : 60 Mad 68 (DB) * (VoL 19) 1932 Rang 195 
<I9S) : 10 Rang 475 (DB). [( (VoL 18) 1926 Rang 
200 : 4 Rang 245 * (Vol 6) 1918 Low Bur 86 : 9 
Low Bar Rul 98 (FB^^ (Vol. 16) 1929 Rang 128; 
'%Rang 859 were held ovetruied by (Vol. 19) 1982 
18^-107: 10 Rang 857 (FB))^(Vol. 20) 1983 


Oudh 584 (584) (DB) * (Vol. 24) 1987 Pesh 85 (86) 
^ (Vol. 22) 1985 Nag 168 (169) ; 81 Naq LR886 
^(Vol. 28) 1988 Cal 649 (550, 551): 60 Cal 689 
(DB). ( 1 Assenting from (Vol. 4) 1917 Cal 696 ) 

[See however (Vol. 11) 1924 Cal 1089 (1089) (DB).] 

[2] Order returning application for presentation 
to the proper Court— Order is not an order of 
refusal. (Vol. 4) 1917 Cal 696 (697) (DB). 

[3] The Court is bound to take notice of 
objection under this rule, although it is raised at a 
late stage in subsequent proceedings. (*96) 20 Bom 
86 (96) (DB). 

8. Dismissal of an application for default— [1) 
Dismissal of an applicatton for default of appear 
ranee does not amount to an order of refusal so as 
to bar a second application. (Vol. 28) 1941 AU 166 
(168): ILR (1941) All 318. ^ (Vol. 28) 1941 Pqt 
694 (596) : 20 Pat 765 (DB) * (Vol. 18) 1926 
200 (201) : 44 Rang 245. * rVol. 12) 1926Maf1K^ 
(987) ^ (’96) 1896 Pun Re No. 64, page 188 (188) 
*(Vol. 11) 1924 Rang 161 (161) ^ (Vol. 20) 1938 
Cal 549 (550) ; 60 Cal 680 (DB). (Dissenting from 
(Vol. 11) 1924 Cal 1089.) 

[2] Order rejecting an application as the appli- 
cant does not wish to proceed with it amounts to 
a refusal of the same. (*96) 20 Bom 86 (91, 92, 97) 
(DB) *(Vol. 28) 1941 AU 166(168): ILR (1941 
AU 813 ^(VoL 6) 1919 Cal 880 (331) (DB) 
W(VoL 11) 1924 Lah 818 (813)* 

[But see (Vol. 18) 1931 Rang 79 (80).] 

4 . "Right to sue.** [1] If the cause of actisu 
for a second application to sue as a paupet ii 
difierent or arose subsequent to that in the prior 
application, the bar under this rule cannot apply^ 1 
(VoL 7) 1920 Cal 682 (683) (DB). 

[2] Where leave to sue in forma pauperis for 
specie performance of a contract toseUimnu^ 
able property is refused, a subsequent applicatkft 
lor leave to sue for refund of money paid under ‘ 
contract is not barred. (Vol. 28) 1986 Nag2S6, 
(280) : I L R (1987) Nag 428. 

5. Costs incuned-The pauper applicant can fUf 
a fresh suit only if he pays the costs of the Govern^ 
ment and also of the opposite party. (’02) izbi&a; 
788 (785) (DB) * (>71) 15 Both W R 208 (20^ 
(DB). 
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tosts, 16 . The costs of an application for permission to sue as a pauper and of an 

inquiry into pauperism shall be coats in the suit. 

[1882-8. 415.] 

ORDER XXXIV. 

[*' Some of the rules in this Order have been re-drafted. The Transfer of Property Act does not 
contain any provision for the passing of a final decree in cases where payment is made in accordance* 
with the terms of the preliminary decree. This is in our opinion an omission and we have provided in. 
Rules 8 (1), 5 (1) and 8 (1) for the passing of final decrees in such cases, 

We approve of the proposal to repeal the provisions of section 99 of the Transfer of Property 
Act. We think that those provisions have worked considerable hardship and ate not really needed.. 
The first part of the section enacts that a mortgagee shall not bring the mortgaged property to sale other 
wise than by instituting a suit under section 67 of the Act. In so far as It precludes the mortgagee 
from selling the mortgaged property under a judgment unconnected with the mortgage-debt, it is in our 
opinion inexpedient ; it is beyond donbt compglent to a mo rtgagee to purchase the equity of redemp- 
tion from the mortgagor by an agreement subsequent to and distinct from the mortgage- transaction 
and we can see no reason why it should not be equally competent to him to have it sold in satisfactioa 
of any claim which he may have against the mortgagor unconnected with the mortgage (Khiarajmalv^ 
Daitn, I. L, R. 82 Cal 296 ; Ltsle v. Reeve, 1902 A.C. 461), In so far as it precludes the mortgagee from 
sdling the property under a Judgment for the mortgage-debt, it serves no useful purpose. We under* 
stand that the provision was enacted to prevent mortgagees from suing their mortgagors on th e debt as 
such and in execution selling the mortgagor's interest in the property; we, however, think that no such 
provision was needed seeing that, under the law as it stood prior to the Act, the Court never allowed the 
Sale of a bare equity of redemption under a judgment on the covenant, Syed Emam v. Rajhumar^ 28 W.R. 
187; Khiarajmal v. Daim^ 1-L R. 82 Cal. 296)." — S.C.R.J 


0. 88 R. 15 (conid) 

[See also (84) 8 Bom 577 (579) (FB).] 

[2] Costs must be paid prior to the institution 
of the suit. (VoL 22) 1986 Bom 42! (428) : 59 Bom 
738. *(Vol, 22) 1986 All 723 (726, 727) : 58 All 191 
(FB). (Dissenting from 14 Ind Cas 297 ) 

[But see (Vol. 80) 1948 Bom 409 (412) I LR 
(1948) Bom 526 (DB).] 

[3] Where costs are paid only a Cter the iastitu- 
tion of snit, it need not .be dismissed but may be 
treated as institute op tlie day on which the costs 

[Rut «se (Vol. 80) 1948 Bom 409 (412) ; I L R 
(1948) Bom 625 (DB).] 

[See however (Vol 22) 1985 Bom 421 (428): 
59 Bom 738 ^ (Vol. 27) 1940 Bom 44 (47) ; I L R 
(1940) Bom 17 (DB). (Non-payipent an irregula- 
rity, which, if not waived, will entail dismissal.) ] 

[4] Where the Court has disallowed costs or has 
passed no order as to costs, the plaintiff is not 
bound to pay any costs under this rule. (Vol. 22) 
1985 All 728 (727) : 68 All 191 (FB). 

[See also (Vol. 24) 1987 All 781 (788); ILR 
(1988) All 11).] 

[5] The proviso as regards the payment of costs 
will apply only where a fresh suit is to be insti- 
tuted. 24) 1987 All 781 (783 ) ; I L R (1938) 
All 1 1. (Peimtsaion to pay Court-feea, in plaint as 
embodied in application— No fresh suit.) 

ORDER 88 RULE 16— NOTE 1. 

[1] Leave to sue in forma pauperis granted— 
Thereafter the Court allowing amendment— Costs 
of the amendment cannot be ordered-The suit 
cannot be drsmissed Hear default of payment of 


such costs. (Vol. 9) 1922 Bom 885 (885) ; 47 Bom 
104 (DB). 

[2] An order making the payment of the costs of 
the adjournment, a condition for allowing time for 
amendment of the plaint, can be made. (Vol. 15) 
1928 Rang 806 (807) : 6 Rang 561 (DB). 

ORDER 84 RULE 1-SYNOPSIS. 

1. Suits relating to mortgages. 

2. Transfer of Property Aet, Section 85. 

8. Scope and object of the rule. 

4. Subject to the provisions of tbis Code." 

5. ** Persons having an Interest either in the 

mortgage^ecurity or in the right of redemp* 
tIon." ‘ 

6. Parties to a suit for foreclosure, sale or redemp- 

tion. 

7. Trustees, executors or administrators. 

8. Benamidar. 

9. Sub-mortgagee. 

10. Prior mortgagees-ExpIanatlon. 

11. Mahomedan co-heirs. 

12. Joint Hindu family. 

18. Assignee of mortgage. 

14. Beceiver in insolvency. 

15. Lessee. 

16. landlord. 

17. Parties to appeal. 

18. Effect of non-joinder. 

19. A person cannot be both a plaintiff and a 

defendant. 

20. loindei of parties. 

81. Revision. 
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SUITS RELATING TO MORTGAGES OE IMMOVEABLE PROPERTY 

Parties to suit for foreclosure, 1. Subject to the provisions of this Code, all persons having 
sale and redemption. an interest either in the mortgage-security or in the right of 

redemption shall be joined as parties to any suit relating to the mortgage, 

Explanation . — A puisne mortgagee may sue for foreclosure or for sale without making 
iihe prior mortgagee a party to the suit ; and a prior mortgagee need not be joined, in a suit tp 
redeem a subsequent mortgage. 

[T.P. Act, old S. 85. See 0. 1 6r 1, 8, 9, 10; and 0. 81 R. l.j 

Objects and Reasons 

The proviso to section 85 of the Transfer of Property Act, 1882, has given rise to certain doubts 
ii?hich the Ccmmittee have sought to remove by substituting for it the words now added with a view to 
making clear that a person not a party is not bound by a decree {Ram Nath Rat v, Lachman Ram, L. R* 
2 1 A. 198). The explanation has been inserted in ordeT^to remove doubts which have arisen from the 
conflict of authorities on the point.** — S. O. R. 


0. 84 B. 1 {contd). 

i. Suits relating to mottgag^.— i[l] One of the 
.objects with which this order was enacted was to 
set at rest the conflict of decisions : — (a) as to 
Whether an application for an order absolute after 
a prehminary decree for sale was an application in 
-execution ior was one in the suit itself for a further 
decree ; 4 b) as to the applicability of Art. 1 78 
(now Art. 181) of the Limitation Act, to applica- 
tions for orders absolute, in mortgage suits (*11) 
18 Cal 918 (921) (DB). 

[2] In suits relating to mortgages. Courts should 
be guided by the provisions of 0.84 and not by the 
English practice. (Vol, 18) 1926 Oudh 118 (114). 

IZ] The High Court on its original side is also 
governed by provisions of Order 34. (10) 87 Cal 907 
<910), 

[4] This Order applies to charges also. (*05) 
1 Nag LR 117 (120). 

[5] The provisions of this Order have no appli- 
cation to suits nnder S. 12 of the Redemption of 
Mortgages Act (Punjab Act 11 of 1918). (Vol. 20) 
.;988 Lah 179 (181) : U Lah 218. 

- [6] Compromise decrees O, 84 does not apply. 
(Vol. 22) 1985 Pat 385 (395) : 14 Pat 488 (DB). 

[71 As to the applicability of this Order to 
mortgages of movables, see the following cases. 
(Vol. 20) 1988 Bom 51 (64,56): 57 Bom 846 (DB). 
(Order 84, Rule 14 does not apply to mortgages of 
moveable property ) ^ (Vol. 19) 1982 Cal 624 
(638) : 69 Cal 667 (DB). (In absence of any 
statutory provisions to the contrary, Rules of 
Order 84 should he applied in suits on mortgages 
of moveable property). 

2 Transfer of Property Act, Section 85 «*[!] The 
omissioD of the proviso to S. 85 la the present 
rule shows that a person may be a necessary party 
to a mortgage suit, though the plaintifl may not be 
aware of that person's interest in the mortgaged 
property. (Vol. 29) 1942 Oudh 197 (198) ; 17 Luck 
482.* (Ml) 38 All 71 (78) (DB). 

3 Scope and object of the rule.— [IJ The object 
%^'^he rule is to avoid multiplicity of suits. 

(Vol. 80) 1948 Oudh 218 (223, 224) : 19 Luck 183 
(DB). * (*01) 28 Cal 517 {580J (SB). * ('H) 14 Cal 
3|»,Ipnt 108 (109) (DB) * (Vol 6) 1919 Bom 185 


(185). 48 Bom 575 (DB) * (Vol 14) 1927 P C 82 
(86) : 61 Ind App 68 : 60 Mad 180 (PC) * (Vol. Ill 
1924 All 107 (108). * iVol. 24) 1987 Mad 186 
(189) . 

[2] The rule does not apply to suits foieiectment. 
(’04) 1 Ind Cas 660 (560) (DB) (Mad). 

[3] The rule does oot prohibit the joining of any 
party. (Vol. 7) 1920 Nag 247 (248). 

[4] All the persons having an interest in ' tjj# 
mortgage seennty need not be arrayed on the same 
side. (Vol. 28) 1986 Pat 489 (441). 

[See (Vol 28) 1986 Pat W)6 (807) (DB).] 

4. "SobJeet to the provldoitt ol this Code.— 
[1] The present rule is snbjk«t not paly to 
Order 31, Buie 1, but also to other provistoQs ol 
the Cide such as Order 1 Rule 9 or Order SO. 
(Vol. 80) 1943 Oudh 218 (228) : 19 Luck 188 (DB) 

* (Vol. 29) 1942 Pat 218 (226) : 20 Pat 904 (DB). 

* (Vol. 27) 1940 Oudh 235 (2S6) : 15 Luck 889* « 
(Vol. 11' 1924 All 107 (108), * (Vol 23) I986Aif 
512 (514). * (Vol. 22) 1935 Bang 189 (141). * 
(Vol 20) 1983 Cal 825 (828) : 60 Cal 87 (DB). * 
(Tl) 12 Ind Cas 629 (630) (DB) (All). 

[See also (Vol. 19) 1982 Cal 34 (86).] 

5. "Persons having an interest either in the 
mortgage security or in the right ot redemption."— 
[1] A person claiming adversely to the mortgagor 
and the mortg^ee, i. e., a person clalmmg a 
paramount title is not a necessary or a proper party 
to a suit relating to a mortgage. (Vol 82) 1946 
Nag. 68 (66) : I. L R (1944) Nag 677 (DB). • ('09) 
ai All ,11 (12, 18) (DB) * (Vol. 29) 1942 Pat 226 
(229, 280) : 20 Pat 941 (DB) * (Vol. 28) 1941 
Nag 188 (188). (Vol V6) 1939 Cal 692 (698) : ILR 
(1939) 2 Cal 651 (-DB). * (Vol. 14) 1927 Sind 266 
(266,267) * (Vol. 22) 1985 All 205 (206) (DB) * 
(Vol. 17) 1980 Oudh 97 (99) : 6 Luck 668 (DB). 4 
(Vol. 14) 1927 Oudh 607 (608) (DB). • (Virf. W 
1928 Mad 764 (766. 767) (DB). * (V<9. 8) 1981 • 
Mad 701 (704) (SB), * (Vol. 16) 1929 Cal 63 
(673, 675) (DB) * (Vol 7) 1920 Pat 680 (081) (DB]t 

* (Vol. 7) 1920 Bom 96 (97). * (Vol. 18) 1926 Nag 67 
(68) DB). * ('82) 33 Pun LR 240 (241) (DB). 4 
(Vol 23) 1936 Mad 888 (840). * (Vol 26) 1989 
(Rang 185 (186). * (Vol, 24) 1987 Rang 861 (8^ 
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[See also (Vol 27) 1940 Smd 103 (104): ILR 
(1940) Kar 502.] 

[See however (Vol. 8) 1916 Oudh 25 (27).] 

[2] A person impleaded as the legal representa- 
tive of a deceased mortgagor cannot have a para- 
mount title to the property dete; mined in the suit- 
(Vol IS) 1926 Rang 208 (209, 210): 4 Rang 214 
(DB) * (Vol 17) 1930 Lah 1068 (1069), * (Vol. 8) 
1921 Cal 343 (343) (DB). * (Vol. 14) 1927 Sind 265 
(266, 267) * (Vol, 13) 1926 Mad 744 (746) (DB),* 
(Vol 5) 1918 All 81 (84): 40 All 584 (DB). * 
(Vol 5) 1918 Cal 557 (578j (DB). * (Vol 3; 1916 
PC 18 (19) : 43 Ind App 187 : 88 All 48^ (PC) (’09) 
31 All U (13) (DB). * (Vol. 18) 1931 Pat 64 (68): 
10 Pat 234 (DB). * ('06) 29 Mad 217 (224) (DB). 

[See also (Vol. 19) 1932 Cal 12 (18): 58 Cal 12 
(22) (DB) J 

[But see (1911) 18 Cal L. Jour 85 (87) (DB),] 


[8] Redemption suit — person claiming the right 
of redemption in opposition to the plaintiff may te 
a proper party to the suit. (’10) 19)0 Pun L Re 
No. 82, Page 71 (72) (DB). * ('68) 8 Agra 144 
(144) ,DB). 

[See also (Vol. 11) 1924 Pat 284 (284): 2 Pat 
805 (DB).] 

[But see (Vol. 5) 1918 Mad 705 (705) (DB). ('10) 
8 Ind Cas885 (886) (Mad).] 


[4] Even in suits for redemption, persons assert- 
ing a paramount title to tbe mortgaged property 
should not be joined as parties. (Vol. 14) 1927 
Pat 45 (45) (DB), 


[5] A person assorting a paramount title 
erroneously made patty to the su t-^ he should be 
discharged from the suit. (Vol 29) 1942 Nag 88 
(88): ILR (1942) Nag 809 (DB) * (Vol. 28) 1941 
Nag m (184) * (*40) 72 Cal L Jour 493 (498) 
(DB). * (VoU 11) 1924 Ondh 19 (22, 28) (DB). 


(Vol. 13) 1926' Qd 


til 92, 1198) (DB). * 



(340), 


[6] Objection on the ground of joindef pf a 
person claiming pammount title— It is' a^n 
irregularity curable under S. 99, (Vol. 16) 1928 
Nag 306 (307). * (Vol. 12) 1925 Cal 978 (976, 978) 
(DB) * (Vol. 5) 1918 Mad 705 (705) (DB). 


[7] A party claiming paramount title allowing 
the suit to go on will be bound by the decision. 
(Vol, 29) 1942 Pat 226 (229) : 20 Pat 481 (DB). * 
(Vol. 28) 1941 Pat 248 (244) * (Vol. 11) 1924 
dti3h 19 (23) (DB), * (.Vol. 21) 1984 Ondh 60 
(64): 9 Luck 291 (DB). * (Vol. 8) 1921 Nag 67 
(68): 17 Nag LR 176 * (Vol. 11) 1924 Mad 198 
(196) (DB). * (Vol. 5) 1918 Cal 938 (937): 44 
Cal 425 (DB) * (Vol 3) 1916 Cal 178 (173) (DB). 


(See also (Vol. 23) 1936 Had 388 (840U 

[8] Rule as to the exclusion of the person claims 
ing laTamonnt title is not inflexible in proper cases 
such person can be conveniently made party it a 
mortgage suit, (Vol. 28) 1941 Nag 183 <134) * 
(Vol 5) 1918 Pat 356 (863) (DB). * (Vol. 1) 1914 
Mad 332 (388) * (3911) i4 Cal L. Jour l68 (109) 
(DB). * (Vol, 4) 1917 Oudh 159 (159)' ^ (1911) 
18 Cal L. Jour 85 (87) (DB) (Voi 23) 1986 


162. A. M. 


Mad 338 (340). * (Vol. 24) 1987 Nag 376 (377)* 
ILR (1937) Nag 498 * (Vol. 24) 1937 All 251 (254V 
(DB) * (Vol. 29) 1942 Nag 60 (61). ILR ()942) 
Nag 701 * (Vol. 11) 1924 Pat 613 (615) ; B 
Pat 244 (DB). ^ 


[9] Where it is alleged that the perv a claiming 
paramount title is only a benamidar for the mort- 
gagor, he can be joined as a party to ttie -uit and 
the- question can be decided therein (Vol 15) 1928 
Mad 2 (4, 5) * (Vol. 12) 1925 Cal 973 ^976) (DB). 


[10] Mortgage of joint family pioceny by 
Manager — Other members of the family joined as 
defendants to a suit on the mortgage * a * qutstion 
tbe validity of ihe mortgatfe (Vol. 3) 1916 
Oudh 25 (26) * (Vol. 16) 1928 Mad 76 4 (769) 
(DB). * (Vol. 15) 1928 Mad 199 (200). 

[See also (Vol. 8) 1921 PC 118 (119 : 47 Ind 
App 265 (PC) * (Vol. 17) 1930 Nag 89 <90 ). 

[11] A person dismissed from a buit on a mort- 
gage on the ground of his claimimg a la'aniount 
title cannot subsequently sue i<n itd* motion 
('86) 12 Cal 414 (421,422) * 12 Ind Ap > 17l (P') * 
(Vol. 8) 1916 Nag 120 (121): 18 Nag L R 69. 


[12] Suit on a mortgage in favoui of a deceased 
person— Person claiming the estate of the deceased 
mortgagee in opposition to the plaintiff is not a 
necessary TB,rty to the suit. (i/oL 15) 1928 
Mad 978 (979). 

[IS] Death of plaintiff mortgagee — Sw»me of his 
legal representatives brought on record- Person 
who claims to be another legal representanve cannot 
be added as party on that ground and a’ lowed to 
raise questions purely between himself and the rival 
claimants %nter se. (Vol. 14) 1927 Mad 1071 (1072). 

[See also (Vol. 20) 1938 Cal 325 (328) : 60 Cal 87 
(DB)] 

[14] Question of the relative habiUty of each of 
several co-mortgagors cannot be gone into in & 
mortgage suit. (Vol. 14) 1927 Pat 117 (120) (DB). 

[See also (Vol. 10) 1923 Pat 199 (201) (DB) * 
(VoL 18) 1931 Nag 161 (166): 27 Nag LR 312 
{i:>B)] 

St tPartios to a suit for foreolosure, sale or 
redemption, — [1] The interest of a person in the 
mortgage security or in the right of redemption 
should be subsisting at the time of tbe suit ('89) 
•18 Bom 51 (58, 54) (DB). * ('92) 16 Bom 699(602) 
(DB). * (Vol. 2) 1915 Mad 1203 (1203) (Dn) * 
(Vol 18) 1931 Nag 16l (166) : 27 Nag LR 812 (DB)* 


[See also (Vol. 80) 1943 Oudh 164 (167) ; 18 Lbck 
60 (DB) ; ('71) 8 Bom H CR (OC) 1 (I9)'(DB)4 


[2] The owner of a contingeart ijotereat^ t^iat 
of a Hindu reversioner is not a neOespary party to 
the suit, (Vol. 27) 1940 Opdh W (488) : 16 Lnclfc 
168 * {’08J 30 All 497 (498) ‘ , , ,, 


[3] A tmoafetee peadiDg aisuit ■on the. 
is sot s ‘secesfaiy party to thesuitk (Vdi. 

Nag 299 (8991) * (’99) 81 AH 14§ (Ifil) (DB) * ('*(9) 

All'WN 91 fea) (Da * W laACas Sli 

(214) (Ot«i»). ♦ (Vol. 8) 1981 Cri 801 (^8) (PB)., ' 

[4] A co^ortgagee is a aeoSssaiy, party »iah$^ 
intOTssted ^ the mortgage security: (Vo). 28) 1941 
Mad 710 (711). * (Vol. 6) 1919 PC 24 (26) : 46 Ind 
App 272 : 47 Cal 17S (PC). * (Vttl 20) 1983 Cal 62; 
(622) : 60 Cal 777 (DB). * (’87) 9 AU68 (78) (PB). * 
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{Vol 1) 1914 All 226 (226) (DB). ^ (Vol. 8) 1916 
Pat 411 (414) (DB), * (Vol. 18) 1926 Cal 416 (417) 
(DB), 

(6) The following persons are necessary parties 
as being interested in the equity of redemption : 

(a) All persons mentioned in S. 91 of the Trans- 
fer of Property Act ('12) 17 ludCas 482 (432) (DB) 
(Cal) * (Vol. 7) 1920 Nag 247 (248). * (Vol 13) 
1926 All 48 (47) : 48 All 171 (DB) * (Vol. 18) 1981 
Oudh4r6{410. 411; (DB) * (*86) 10 Bom 648 
(656, 656) (DB). * (13) 18 Ind Cas 181 (182) (Low 
Bur) ^ (Vol 16) 1929 All 814 (814; (DB). * ('72) 
14 Moo Ind App 144 1 149) (PC). * (Vol. 17) 1980 
Mad 1017 (1020) (DB), * (Vol. 84) 1937 Pat 642 
(642, 643) ^ (Vol 28) 1941 P C 90 (90, 91) . ILR 
(1941) KarPC 127: 68 Ind App 186 : ILR (1942) 
Mad 82 (PC). * (’08) 1908 Pun Re No. 64 page 
309 (311). ^ (Vol. 3) 1916 Lah 219 (219): 1916 
Pun Re No. 86 (DB). * ('94) 21 Cal 116 (120) (DB) 

* (Vol. 14) 1927 Bom 474 (477) 51 Bom 771 (DB) 

* (Vol. 18) 1926 Nag 496 (497) : 23 Nag L R 123. 

* (Vol. 25) 1 938 Oudh 10 (1 1) : 13 Luck 626 (DB). 

[See also (Vol. 23) 1986 Mad 814 (616) : 59 Mad 
1042 (DB).] 

[But see (Vol. 80) 1948 Oudh 164 (168) : 18 Luck 
601 (DB). ( Ofti/^r-Puisne mortgagee not necessary 
but only proper party).] 

[Q The amended S. 91 of the Transfer 6f 
Property Act does not mention an attaching 
creditor as one of the persons entitled to redeem a 
mortgage and he is not a necessary party to a 
mortgage suit (Vol. 82) 1946 Oudh 87 (88, 89) : 20 
Luck 63 (DB) * (Vol. 28) 1936 All 612 (618) 
,4t/Voi 26) 1989 Lah 146 (147). * (Vol. 28) 1936 
•Nfag 209 (218, 214) : I L R (1936) Nag 127 (DB). 

" [See however (Vol. 25) 1988 Cal 471 (474) (OB).] 
[c] Suit to enforce a mortgage executed with the 
aanctioii of the Court by a receiver appointed 
under O 40, R. 1 — Owners of the property who have 
interest in the right of redemption are necessary 
parties especially when they allege fraud and col- 
lusion between the mortgagee and the receiver. 
(Vol. 29) 1942 Cal 894 (401) (DB). 


[6] The following persons are not necessary 
parties to a suit relating to a mortgage; 

(a) A prior mortgagee. See the Explanation. 

(h) A person merely in possession of the mort* 
gaged property. (Vol 11) 1924 Nag 191 (193, 194) 
4. 8) 1921 Nag 67 (68) ; 17 Nag L R 176. 


(c) A person whose name is merely entered in 
the village papers as having some title to the plots 
in question but who is in no way connected with 
the mortgage. (Vol. 12) 1926 All 698 (593). 


[d) A person who has a right to be maintained 
out of the income of the mortgaged property when 
such right is not made a charge on the property. 
<1,900) 22 All 191 (199) ; 27 Ind App 61 (PC). 
{Obtter). 

(e) A person having merely an inchoate title to 
;iproperty (’85) 9 Bom 10 (14, 16) (DB). 


A receiver appointed m a partition suit 
'^ous to the mortgage suit, (Vol. 15) 1928 Pat 
7 Pit 620 (DB). 

12) 1926 Sind 167 (169) : li Sind 



(g) One of two co-owners mortgaging his un- 

divided share— Suit brought in relation to such 
mortgage — Other co-owner is not a necessary party 
(*05) 82 Cal 746 (748) (DB). > 

(h) Number of persons owning equity of redemp- 
tion in distinct shares — Mortgagee, in his suit 
exempting one or more of such shares— -Owners of 
exempted shares are not necessary parties. (*06) 
2 Cal L Jour 202 (216) (DB) * (’08)81 Mad 838 
(836) (DB). * ('03) 30 Cal 755 (757) (DB) ('06) 28 
All 174 (177, 180) (FB). * (»05) 1905 All W N 156 
(156) (DB) * ('09) * Ind Cas 80 (8l) (DB) (Mad). 

[See (Vol. 18) 1931 Nag 44 (45): 27 Nag LR 4. 
If mortgagee claims the whole debt from the rest, 
the exempted sharer in the equity of redemption 
would be a necessary party.] 

(i) Mortgagee releasing from the mortgage any 
portions of the property— Owners of the portions 
released are not necessary parties ('08) SO Cal 755 
(757) (DB). * (*05) 1905 All W N 156 (156) (DR). 

()) Mortgagee through negligence, allowing 
strangers to trespass upon and acquire parts of the 
mortgaged property— Such persons are not necessary 
parties to a suit for redemption. (Vol, 9) 1922 Bom 
156 (2) (167) ; 46 Bom 218 (DB). 

(k) A judgment -creditor who has obtained an 
order for the appointment of a receiver in execution 
proceedings for holding the property of the judg- 
ment-debtor (mortgagor) is not a neces«ary party 
to a suit by the mortgagee. ('87) ILR (1987) 1 Cal 
65 (70). 

[7] Trustees, exeeutofs admfnlstiators —[1] 
The words ‘'subject to the o^bet ptovi^ioad of the 
Code” would include O. 31 R. 1. — FersOns bens- 
dcially interested need not, therefore, be joined as 
parties to a suit relating to the mortgage, (’02) 6 
Cal W N 488 (489) (DB). (Vol. 18) 19^ Bom 5l8 
(587) (DB). 

[2] Court has a discretion to j-iin the 

rie<^ in a proper case, (’84) (10) Lai 713 (718) (DB), 
^ (Vol. 14) 1927 Bom 49 (50); 51 i om 16 (DB) 

* (’89) 13 Mad 197 (206, 207) (DB). 

[3] In the case of joint trustees all of them 
should be impleaded m any suit relating to tjiS 
mortgage. (1911) 2 Mad W N 537 (588) (DB). 

* (Vol. 26) 1989 Oudh 161 (171) : 14 Luck 646 
(DB). 

ICanira (1911) 84 Mad 406 (414] (DB). * ('03) 26 
Mad 649 (658) (DB).] 

8. Beuamidar.— [1] A benamidar can sue or be 
sued in his own name. This applies to mortgage suits 
also. The real owner is not a necessary party to 
auch a suit. ('96) 18 All 69 (74) (DB). ♦ (Vol. 26) 
1988 Mad 636 (686) (DB). ^ ('99) 21 Alt 880 (882| 
884) (DB). * ('98) 22 BSbm 672 (678, 679) (DB)* 
4&(»05)28Mad206 (207) (DB). 4t(VoLl) 19X4 Caf 
828 (824) (DB). *(1900) IS CPLR 88 (87). 

* (Vol. 6) 1918 P C UO (148) : 46 C$1 866: 46 latf 
App 1 (P C). * (Vol. 11) 1924 Pat 468 (459): 8 Bl 
81 (DB). * (’98) 22 Bom 820 (828) (DB). • (Vol. B# 
1926 Cal 978 (978, 979) (DB). 

[2] There is no impropriety in adding the {*4 
owner as a party in proper cases, (Vol. 16) 19® 
Mad 268 (269, 270) (DB). 

9. Sub-mortgagee— [1] A sub-mortgagee is ^ 
titled to bring to sale the interest of the sub-mott" 
gagor m the mortgage, (’07) 29 All 386 (406) (FB), 
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* (’04) 26 All 611 (618, 617) (DB) * (1908) 9 Cal 
L Jour 429 (481) (DB). * (’97) 20 Mad 35 (38.89) 
(DB) (1900) 1900 Pnn Re No. 81. page 102 (111) 
(FB). 

[2] Original mortgagor ia not a necessary party 
to a ouit on sub-mortgage. (1909) 10 Cal L. Jour 
470 (472) (DB). * (1910) 12 Cal L Jour 187 (189) 
(DB). * (1911) 13 Bom L. R. 90 (91) (DB) * (Vol. 8) 
1921 Iiah 253 (2S4) (DB). 

(3) Mortgagor made a party to the suit on sub- 
mortgage. The sub-mortgagee may sue for sale or 
foreclosure of the mortgaged property itself in 
cases and in the circumstances which wbonld have 
entitled the sub-mortgagor on the date of the sub- 
mortgage to claim that relief, for the purpose of 
working out his rights again*t the snb-mottgagor. 
(Vol. 27) 1940 Pesh 25 (26) * (1909) 9 Cal L. Jour 
429 (481) (DB). * (’97) 20 Mad 85 (88, 89) (DB) 
*('04) 26 All 611 (617) (DB) * (’13) 18 Ind Cas 889 
(890, 891) (Oudh) * (’06) 27 All 472 (477, 478) 
(DB). 




mortgage^ without making the prior nioztgagee a 
party to the suit— Eights of tht- prior mortgagee are 
m no ^ay affected. (*12) 16 Ind Cas 779 (779) (DBV 
(Mad) * (Vol. 17) 1930 All 118 (114) : 62 A 1 426 
(DB) * (»95) 22 Cal 88 (46) * (Voh 16) 1929 All 
126 (127). 


[4] Prior mortgagee made a party to the puisne 
mortgagee’s suit— Priority of his right not in anr 
way impugned— Decree in the suit cannot affect bis 
rights. (Vol. 11) 1924 Nag 191 (193) * (Vol 17V 

1980 All 113 (113) : 52 All 426 (DB) * (Vol. 18V 
1931 All 76 (79 80) (DB) * (Vol. 7) 1920 P C 81 
(83): 47 Cal 662: 47 Ind App UPC *(Vol. 2V 
1915 Cal 878 (374) (DB) * 1912 Mad W N 41 (411 
(DB) * (Vol 7) 1920 Pat 630(631)(DB) * (Vol IS) 

1981 Pat 33 (38) : 9 Pat 816 (DB) * (Vol . 24) 1937 
Cal 446 (449) (DB) * (Vol 28) 1936 All 578 (588) 
68 All 1056 (FB). 

[But see (*04) 8 Cal W N 885 (889, 890) (DB). 
Puisne mortgagee being a necessary party must^ 
when inpleaded, setup his prior as well as subse- 
quent mortgages. ] 


[See a^so (1900) 1900 Pun Re No. 81, page 102 
(111) (FB).] 

But see (Vol. 24) 1937 Rang 56 (60) (DB).] 

[4] The mortgagor is not a necessary party to a 
suit for redemption by the sub-mortgagor against 

sub-mortgagee. (Vol. 9) 1922 Bom 424 (426) 
(I/l ). 

[5] Suit for redemption by the mortgagor against 

)iis mortgagee— The sub-mortgagee is a necessary 
party. (Vol. 19) 1982 Mad 115 (116) ; 55 Mad 820 
(DB) * (*06) 28 All 688 (640) (DB). ('91) 16 Bom 

692 (693, 694) (DB) * (Vol. 9) 1922 Bom 850 (851) : 
46 Bom 998 (DB). * (Vol 14) 1927 Mad 708 (704). 

[See (TO) 87 Cal 289 (250); 87 Ind App 19 (PC).] 

[6] Where the mortgagor, not haying notice of 
the sub-mortgage^ fails to implead the snb^mort- 
gagee in' ^ eedenaption and pays off the 
mortgafh.4$mot^nt to the moi:tgagee the sub-mort- 
gaged cannot, after that redemption, bring the right 
mortgaged to him to sale (Vol. 27) 1940 Pesh 25 
(26) * (Vol. 1<5) 1982 Mad 115 (117): 55 Mad 820 
(DB) * (Vol. 8) 1921 Mad 874 (376) (DB). 

10. Prior mortgagees— Explanation —[1]. Under 
the explanation to the rule a piior mortgagee or 
his transferee is not a necessary par^y to a suit 
relating to a puisne mortgage. (Vol 13) 1926 Nag 
185 (186) * (Vol. 3) 1916 Pat 113 (114) . 2 Pat L 
Jour 118 (DB) ^ (T2) 1912 Mad W N 41 (41) 
(DB) ^ (’09) 86 Cal 198 (210) (DB) * (Vol. 7) 1920 
Pat 680 (631) (DB) * (’98) 1 Oudh Cas 105 (111, 
112) (’09) 1 Ind Cas 189 (139) (DB) (Cal) * (Vol. 1) 
1914 Bom 268 [269) : 38 Bom 24 : 21 Ind Cas 89 
(41) (DB). 

DSee however (Vol. 25) 1988 Oudh 10(11): 18 
Duck 625 (DB).] 

[2] There is no prohibition against joining a 
prior mortgagee in a suit on puishe-mortgage. (Vol. 
32) 1945 Mad 91 (92. ^8) ; I. D. B. (1945) Mai 678 

* (Vol. 16) 1929 Nag 135 (186): 25, Nag 171 

* (’97) 1 Cal WN 458 (465). 

[See also (Vol. 28) 1986 Kang 840 (841) ] 


[5] Prior mortgagee impleaded and his prior 
right impugned or sought to be postponed— He » 
bound to assert his right under the prior mortgage. 
(Vol. 10) 1923 Pat 290 (291) : 2 Pat 485 (DB) ^ (’04J 
81 Cal 428 (481, 482) (DB) *(VoJ. 18) 1981 Pat 88 
(88) : 9 Pat 816 (DB) * (*02) 24 All 429 (486) ‘ 29 
Ind App 118 )P C). * (»12) 89 Cal 527 (557, 668)4 
89 Ind App 68 (PC). 

[6] Prior mortgagee purchasing equity of re- 
demption and in possession of mortgaged property 
made defendant to a suit upon the puisne mortgage. 
The decree may direct the puisne mortgagee to 
redeem the prior mortgage before bringing the 
property to sale (T2) 84 AV 828 (328) (DB) *(»08) 
31 Mad 425 (428) (DB) ^(VoL 10) 1928 All 428 
(428). 

[See (Vol. 20) 1983 Mad 595 (596).] 

[But see (Vol. 16) 1929 All 296 (298) (DB). ] 

[V] The prior mortgagee is not precluded from 
setting up the prior mortgage and if he so sets it up^ 
it should be adjudicated upon by the Court. (’H) 
9 Ihd Cas 643 (648] (DB) (Mad). 

[See also (Vol 28) 1986 Rang 840 (841). } 

[8] Where a person’s claim to priority rests on 
the fact of bis being subrogated to the rights of p 
prior mortgagee by payment, he must assert the 
right to such priority on pain of being precluded 
by res judtcaia from putting it forward in a subse- 
quent suit (Vol. 8) 1916 Cal 808 (808) (DB) 

39 Cal 527 (545) . 89 Ind App 68 (P C). ^ tVoI. » 
1931 Pat 33 (88) : 9 Pat 8l6 (DB). ' , ! ‘ 

[But compare (Vol. 14) 1927 Nag SB (89). J 

(9) Where puisne m or tgfagee admits m the plaint 
the right of the prior mortgagee to pdority* he 
need not appear in Court*" and Set up biff rijgbtn 
under the prior mortgage, (Voh 23) 1986 All 578 
(583): 6B Ail 1056 (BB).- 

11. Mahomedau Ce*hefrs-^[l] Where 4 Maho- 
medan or mortgagee leaving m 

nhinbet'^ df heirs, ,h^&' be'imw 

parties toastift 

Bom 425 (428) (DB). * . 
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See also (VoL 19) 1932 Cal 34 (35).] 

[2] Failure to imj^ltad some of the heirs of a 
mortgagor is no ground for demisting the enti'^e 
suit, which may be decreed so far as the shares of 
the heirs a:tually joined are concerned. (V..1, 2) 
1915 Boro 272 (272): 39 Bom 729 (DB) * (Vol. 6) 
1919 Bom 135 (136) : 43 Bom 575 (581) (DB). 

t3] If one of the co-heirs is in possession of the 
property of the deceased liable to be proceeded 
agamst, a decree parsed against him alone would 
bind the entire estate. (’05) 32 Cal 296 (313, 314): 
32 Ind App 23 (P C) * (Vol. 12) 1925 AU 479 (480): 
47 All 466 (DB). ^ (Vol. 27) 1940 Oudh 230 (231); 
15 Luck 463 (DB). * (Vol 2) 1915 Bom 272 (272) : 
39 Bom 729 (DB). * (’94) 21 Cal 311 (318) (DB). 
*(82) 8 Cal 370 (374) * (*96) 20 Bom 338 (345) 
DB) * (75) 1 All 57 (59) (FB). 

12 Joint Hindu family— [1] In a suit by or 
against the manager of a Joint Hindu family to 
enf ivce or redeem a mortgage, the manager effec- 
tively represents the other members of the family 
and the latter cannot impugn the proceedings as 
not binding on them, merely on the ground of their 
not having been individually male parties to the 
suit, (’ll) 33 All 272 (278) : 88 Ind App 45 (P C) 

* (Vol. 1) 1914 P C 136 (137) ; 36 All 883 : 41 Ind 
App 216 (PC) * (Vol. 7) 1920 PCI (2, 3) : 47 Ca! 
924: 47 Ind App 91 (PC) * (Vol. 14) 1927 P C 
56 (56, 57) : 51 Bom 450 : 64 Ind App 122 (PC). 
(S. 11 Explanatioa VI is applicable to a Joint Hindu 
family). (’12) 35 Mad 685 (688, 691) (DB). * (Vol. 17) 
1980 Mad 69 (71) (DB). (Vol. 19) 1932 Pat 80 (85) : 
10 Pat 670 (DB) * (Vol. 28) 1936 Pat 8 (4, 6) (DB). 

* (Vol. 14) 1927 Oudh 27 (29, 80) : 2 Luck 288 (DB). 

* (’10) 34 Bom 864 (358) (DB). * (*12) 14 Ind Cas 883 
(385) (DB) (Cal.) *(’12) 84 All 549 (654, 655, 668) 
(FB). * (’18) 9 Nag LR 1 (7, 8) * (Vol. 2) 1916 Cal 
482 (433) (DB). * (Vol. 11) 1924 Oudh 17 (19) (DB). 

* (Vol. 11) 1924 All 908 (908) : 46 All 709 (DB). 

* (Vol. 16) 1929 Bom 218 (214) : 63 Bom 444 

* (Vol. 4) 1917 Nag 105 (106) ^ (Vol. 28) 1936 Sind 
87 (89, 90) : 30 Sind L R 42 (DB). 

[2] Suit against father — Son impleaded as a legal 
representative of his father — He cannot object to the 
decree in the executing Court on the ground of the 
plaint'ff’s failure to implead him. (*99) 21 Ail 356 
(867, 858) (DB). 

[3] Plamtiff mortgagee does cot lose his right to sue 
the son sef!!arately by his failure to join him in the 
suit against the father. (’99) 21 All 301 (807) (DB). 

[4] Suit by or against the manager of a joint Hindu 
family — The manager need not be expressly and. speci- 
fically stated as suing or as being sued in his represen- 
tative ca lacity as manager. (Vol. 17) 1930 Pat 293 
(297) (DB) * (Vol. 10) 1928 All 234 (284) (DB) 

* (’12) 34 All 549 (571) (FB) : * (Vol. 8) 1921 Pat 877 
(378) .* 6 Pat L Jour 640 (DB). ^ (Vol. 23) 1986 Sind 
87 (89, 90) : 80 Sind L R 42 (DB). 

[But see (Vol. 3) 1916 Bom 278 (279): 40 Bom 
2 8 (DB). (Vol. 3) 1916 Pat 310 (811) : 1 Pat L Jour 
468 (DB).] 

[5] Suit by or against a manager — Other coparce- 

ners would be proper parties, (’03) 25 All 162 (164) 
<DB) * (Vol. 26) 1939 All 6 (7) * (Vol. 24) 1937 

Nag 121 (122) : i L R (1937) Nag 866. 


[6] Right of other coparceners to object on the 
ground of the debt being not binding on them, or 
as being taint ed with jllei.aHty or immorjIit 3 ’, is 
not affected bv proceedings to which they are not 
parties. (’03) 25 All 214 (223) (DB). * (’10) 34 Bom 
354 (357) (DB) * (W«) 21 Mai 222 (225) (DB). * 
(Vol. 26) 1939 AU 6 (7). 

[7] Suit on a mortgage of joint family property— 

Manager not made a party. All the other members 
are necessary parties. (Vol. 29) 1942 Oudh 197 
(198): 17 Luck 482 * (T3) 21 Ind Ca3 712 (713) 
(DB) (All). . — • 

[8] Where father is impleaded but he does not, 
or cannot, act in a representative character, the 
other members should be joined if their interests 
are sought to be affected. (Vol. 7) 19‘?0 Oudh 84 
(86). * (Vol 1) 1914 Nag 31 (31) ; 10 Nag L R 72 * 
(1913) 11 All L. Jour 36 (38) * (Vol. 4) 1917 Mad 
761 (763, 765) (DB) (once the parties have become 
divided in interest the father cannot sue on behalf 
of his son.) 


[See also (Vol. 20) 1933 Nag 44 (46) : 29 Nag 
L R 77]. 7 « 


[9] Suit against members of a Mitakshara joint 
family for the enforcement of a mortgage — Mother 
is not a necesaary party. (Vol 23) 1936 PC 20 
(24) : 68 Ind App S3 : 63 Cal 691 (PC). 


[10] Suit to enforce mortgage of the share of one 
coparcener alone — Other coparceners are not necessary 
parties. (’18) 21 Ind Cas 689 (690) (Bom). 

[11] Mortgage entered into by a member of joint 
family in bis individual capacity— Other members are 
not necessary parties. (’02) 1902 Pun Re No. 15, 
p. 68 (56) (DB). * (’04) 1 All L Jour 867 (368) * 
(Vol. 2) 1915 Mad 887 (890) (DB). 

[See also (’89) IS Bom 51 (53) (DB)]. 

[12] Son, under Customary law, entitled only to a 
reversionary interest, for the protection of which ho 
has the right to interfere to prevent unnecessary 
alienations of the property, -He is not entitled to be 
made a party to a suit on the mortgage. (Vol. 6) 1919 
Lab 40 (40) : 1919 Puu Re No. 125. 


13. Assignee of mortgage. — [1] Suit for redemption 
of a mortgage a ainst the assignee thereof— ‘Original 
mortgagee is not a necessary ^arty. (Vol. 15)1926 
Smd 146 (147) : 20 Smd L R 277. 


[2] Suit to enforce mortgage brought by the 
assignee of the mortgage- -Mortgagor denying receipt 
of consideration — Original mortgagee is a necessary 
party. (’10) 7 Ind Cas 69 (69) (DB). (All). 

14. Receiver in insolvency.— (1) Mortgagor be- 
coming insolvent after the date of the mortgage — 
Mortgagee hringmg a suit on his mortgage is bound 

implead the Official Receiver or Official Assignee as 
a party thereto. (Vol. 14) 1927 P C 108 (109) : 54 Ind 
App 190 : 54 Cal 696 (PC). (Reversing (Vol. 12) 
1926 Cal 785) * (Vol. 22) 1935 Lab 316 (318). * (’02) 
25 Mad 406 (423) (DB). * (Vol. 22) 1936 Call 460 
(462) : 62 Cal 483 (DB). 

15. Lessee. — (1) A lessee who is inducted on the land 
by the mortgagor or by the mortgagee and whose inte- 
rest will be affected by the result of the suit is a neces- 
sary party to a suit relating to the mortgage. (Vol. 18) 
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1926 Bom 522 (528) (DB) * (Vol. 6) 1919 Pat 525 
.(827) * (’07) 29 All 679 (682) * (’82) 8 Cal 79 (37) 
(DB) * (’94) 21 Cal 116 (120) (DB). * (Vol. 13) 1926 
Nag 495 (496). * (Vol. 15) 1928 Mad 1270 (1270) 
<DB). * (Vol. 10) 1928 Nag 273 (273) : 19 Nag L R 
18. * (Vol. 14) 1927 Pat 411 (411, 412) (UB). 

(Mokararidar). ^ 

[But see (Vol. 28) 1941 Nag 72 (76) : I LR (1942) 
Nag 145 (DB) * (’88) 9 Cal 648 (644) (DB)].;, 

[2] Person having merely a raiyati interest in the 
land is not entitled to be joined as a party to a suit on 
the mortgage. (’01) 5 Cal W N 83 (85) (DB). 

16. Landlord.— [1] Soit on mortgage— Landlord of 
-the mortgagor may, in some oases, be oonveniently 
joined as a party thereto. (Vol. 16) 1929 Pat 222 (227): 
8 Pat 439 (DB) * (Vol. 5) 1918 Cal 95 (96) (DB). * 
.(Vol. 17) 1930 Nag 89 (90). 

[2] Landlord in possession of mortgaged property 
"by virtue of a title improperly and oollnsively obtain- 
ed from the tenant under a decree for ejectment— He is 
a necessary party to suit on the mortgage. (’12) 16 
Ind Cas 708 (705) (DB) (Cal). 


164 (188) (DB) : 18 Luck 601 * (Vol. 29) 1942 Oudh 
197 (198) : 17 Luck 482 * (Vol. 28) 1941 Nag 5 (81 • 
I L R (1941) Nag 615 (DB) * (Vol. 14) 1927 All 290 
(290). * (Vol. 20) 1933 Cal 621 (622) : 60 Cal 777 (DBl 
♦ (Vol. 5) 1918 Pat 154 (154, 155). * (Vol. 8) 1916 
Mad 828 (829) (DB). * (Vol. 24) 1987 Rang 220 
(223, 224) : 1937 Rang L R 18 (DB) * (Vol. 22) 1935 
Sind 181 (133) (DB) * (Vol. 26) 1939 All 688 ( 
(DB) * (Vol. 21) 1934 Pesh 38 (40) (DB). 

[See (’06) SO Bom 156 (161) (DB).] 


[3] Party on the record effectually representing 
others not joined — ^Decree will bind the interests of the 
latter. (Vol. 30) 1943 Oudh 218 (222); 19 Luck 188 
(DB). * (Vol. 12) 1925 Cal 94 (95) (DB) * (Vol. 14) 
1927 Mad 1071 (1072). 


[4] Court has ample powers under Order 1, Rule 10 
to add, in proper cases, any parties it considers neces- 
sary lor the disposal of the suit. (Vol. 16) 1929 All 941 
(942) : 52 All 184 (DB). * (Vol. 8) 1921 Bom 162 
(154) : 45 Bom 1009 (DB) * (’ll) 10 Ind Cas 776 
(778) (DB) (Low Bur) * (Vol. 23) 1936 Pat 163 (164) 
(DB). 


[See (Vol. 28) 1941 Nag 5 (8) : I L R (1941) Nag 
615 (DB).] 


17. Patties to appeal.— (1) The provisions of this 

rule apply als i to appeals. (’99) 9 Mad L Jour 49 
■(50) (DB). * (’05) 2 Cal L Jour 202 (216) * (Vol. 3) 
1916 Mad 828 (829) (DB). , 

[But see (Vol. 14) 1927 Cal 479 (480).] 

[2] Appeal by sub-tenants against a decree for 
uedomption of a Imnom obtained by a jenmi kanomdar 
is a necessary party. (’02) 25 Mad 568 (571) (DB). 

[8] Melcharathdar along with the jenmi obtaining 
a decree for the redemption of a kanom — Kanomdar 
appealing against the decree, claiming compensation 
for improvements — Jenmi is a necessary party to the 
appeal, (’ll) (1911) 1 Mad W. N. 148 (148) (DB). 

18, Effect of non-joinder - [1] Non-joinder of any 
person having an interest in the mortgagee security or 
in the right of redemption as a party to suit relating 
to the mortgage is not a fatal defect ; a decree can be 
passed so far as regards the pa 'ties aoiually on the 
record are oorioern^. (Vol. 80) 1943 Oudh 218 (223) : 
19 Luck 183 ( DB). * (Vol. 29) 1942 Cal 226 (227) (DB). 

* (Vol. 28) 1941 Nag 72 (75) : I L R (1942) Nag 145 
(DB). * (Vol. 27) 1940 Oudh 235 (236) : 15 Luck 399. 

* (Vol. 22) 1935 Rang 139 (141). * (Vol. 16) 1929 All 
941 (942) : 52 All 134 (DB). * (Vol. 6) 1919 Bom 185 
(136): 43 bom 575 (D,B). * (’04) 28 Bom 11 (17) 
(DB). * (Vol. 10) 1923 Nag 234 (236). * (’08) 35 Cal 
519 (523) (EB). * (Vol. 20) 1938 Lah 179 (182) : 14 
Lab 218. * (Vol. 24) 1937 Pat 414 (416). * (Vol. 26) 
1989 Pat 49 (51) : 18 Pat 141 (DB). * (Vol. 26) 1939 
Cal 40.J (407) : I L R (1939) 1 Cal 493 (DB). * (Vol. 24) 
1987 Mad 136 (189). * (Vol. 22) 1935 Rang 515 (815) 
(DB). * (Vol. 23) 1986 All 512 (614). 

[See (Vol. 24) 1987 All 646 (647) : I L R (1987) 
All 723 (DB).] 

[But see (Vol. 8) 1916 Pat 310 (311) : 1 Pat L Jour 
468 (DB).] 

[2] No relief possible to be given even as regards 
parties actually on record in the absence of person 
omitted — ^Person omitted is a necessary party. (Vol. 83) 
1946 Pat 226 (227,228) (DB). * (Vol. 30) 1948 Oudh 


[5] Where, in a mortgage suit, some of the persons 
interested in the equity of redemption have not been 
impleaded, the suit may be decreed so far as the shares 
of the persons actually on the record are concerned and 
the mortgagee is entitled to a decree for the entire 
mortgage amount. (Vol. 26) 1939 Pat 49 (61) : 18 Pat 
141 (DB). * (Vol. 26) 1939 Cal 403 (407) : I L R 
(1989) 1 Cal 493 (DB). 

[But see (Vol. 29) 1942 Cal 228 (227) * (Vol. 22) 
1935 Cal 666 (670) (DB).] 

[6] Although the i on-joinder of persons, who ought 
to have been joined as parties under this rule, is not 
fatal to the suit, the result of this cannot in any way 
affect the rights a- d liabilities of such persons. 
(Vol. 82) 1945 Pat 106 (107, 108) : 28 Pat 648 (DB). 

* (Vol. 31) 1944 Pat 119 (128) : 22 Pat 761 (DB). 

* (Vol. 31) 1944 Nag 57 (69) : I L R (1948) Nag 796 
*(Vol. 29) i942 Cal 894 (401) (DB). * (Vol. 28) 1941 
Nag 72 (75) : I L R (1942) Nag 145 (DB) * (Vol. 27) 
1940 Sind 195 (197) ♦ (Vol. 5) 1918 P C 84 (35) : 40 
All 407 : 45 Ind App 130 (PC) * [Vol. 21) 1984 Pat 
648 (660) : 18 Pat 364 (DB) * (>70) 14 Moo Ind App 
144 (149) (PC) * (’91) 18 Cal 164 (179) : 17 Ind App 
201 (PC) (’94) 21 Cal 70 (79) ; 20 Ind App 165 
(PC) * (’10) 37 Cal 289 (250) : 37 ltd App 19 (PC). 

* (Vol. 18) 1981 Oudh 358 (362) : 6 Luck 715 (DB). 

* (Vol. 18) 1926 Pat 387 (338) : 5 Pat 513 (DB). 

* (Vol. 15) 1928 Rang 127 (127) : 6 Rang 122 * (’12) 
89 Cal 527 (539) : 39 Ind App 68 (PC) * (Vol. 1) 
1914 Bom 268 (269) : 88 Bom 24 * (’IS) 7 Low 
Bur Rul 135 (137) * (Vol. 3) 1916 Oudh 151 (152) 
*(Vol. 5) 1918 Mad 103 (106) ; 4l Mad 513 (DB) 

* (Vol. 23) 1936 All 512 (514). *(Vol. 23) 1936 Mad 
70 (74) : 59 Mad 312 (DB). *(Vol. 26) 1939 Pesh 84 
(37) (DB). * (Vol. 23) 1986 Nag 128 (129) :ILR 
(1986) Nag 9 * (Vol. 28)- 1986 Sind 87 (89) : 30 Sind 
L R 42 (DB). 

[7] (a) C executes a simple mortgage in favour of 
A and then sells his interests in the mortgaged, 
property to B. A files a suit on his mortgage, against 
C without impleading D, and in execution of the decree 
obtained therein, purchases the property himself. 
Being obstructed by D in the possession proceedings 
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snas D for possession. The suit is not maintainable. 
<Vol. 29) 1941 Cal 618 (618) ; I L R (1941) 2 Cal 209 
(DB). *(’97) 19 All 541 (642) (FB). *(Vol. 18) 1931 
Mad 342 (647) (DB) * (Vol. 14) 1927 Pat 411 (411, 
412) (DB). * (Vol. 8) 1921 Low Bur 61 (68) : 11 Low 
Bur Rnl 119 (DB) * (Vol. 18) 1926 Rang 188 (184) : 
4 Rang 96 ( L)B) * (Vol. 16) 1929 Nag 246 (230) : 
25 Nag L R 19 * (Vol. 10) 1923 Nag 278 (274) : 19 
Nag L R 18 * (Vol. 12) 1925 Bird 198 (195) ; 17 
Sind L R 281 (DB) • (Vol. 25) 1988 Cal 524 (523) 
(DB) * (Vol. 3) 1916 Pat 401 (402,408) *(Vol. 5) 
1918 Oudb 184 (185) : 21 Oudh Cas 70. * (Vol. 14) 

1927 All 611 (612) : 49 All 923 (D purchasing C’s 
interest in execution of money decree rule aoplies.) 

* (V< 1. 9) 1922 Pom 884 (335) (DB). (Do.) * (Vol. 10) 

1928 Cal 274 (275) : 49 Cal '1048 (DB). (Do.) 

[8] The remedy of A in such cases would be to file 
a fresh suit on bis mortgage against D if not barred 
by limitation. (Vol, 28) 1941 Cal 618 (618) : 1 L R 
(1941) 2 Cal 209 (DB). * (Vol. 18) 1931 hfad 542 (549) 
(DB) * (Vol. 17) 1980 Rang 175 (176) * (Vol. 14) 1927 
Pat 411 (411, 412) (DB) * (Vol. 10) 1928 Nag 278 
(274) : 19 Nag L R 18. (Transferee a lessee.) ( Vol. IS) 
1926 Rang 183 (134) : 4 Rang 96 (DB). * (Vol. 16) 

1929 Nag 246 (250) - 23 Nag L R 19. * (Vol. 11) 
1924 Mad 660 (656) : 47 Mad 651 (DB) * (Vol. 10) 
1923 All 232 (282) (DB). * (Vol. 18) 1931 Lah 488 
(488) (DB) * (Vol. 29) 1942 Bom 146 (146, 148) 
(DB) * (Vol. 15) 1928 Kang 189 (190) : 6 Rang 297 
(DB) * (Vol. 25) 1938 Cal 524 (525). 

[9] The following cases hold that the result of not 
impleading D would be to make the decree so obtained 
inefieotual only against the right of redemption vested 
in D, so that A would be entitled to possession against 
him subject to his right of redemption. (Vol. 28) 1941 
Nag 72 (75) : I L R (1942) Nag 145 (DB). * (Vol. 19) 
1932 All 856 (368) (DB). * (*91) 16 Bom 486 (491) 
(DB) * (Vol. 14) 1927 Cal 269 (260) (DB). * (Vol. 8) 
1921 Cal 157 (158) (DB) * (Vol. 11) 1924 Pat 452 
(458) ; 3 Pat 114 (DB) * (’92) 17 Mad 17 (20) (DB). 

* (’86) 10 Bom 224 (226) (DB) * (Vol. 23) 1936 Mad 
70 (77): 59 Mad 812 (DB). 

[10] English mortgage under such a fnortgage— 
Mortgagee is entitled to possess'oa aod this right 
passes to the purchaser under the mortgage decree and 
prevails over the right of a person who has acquired 
an interest in the mortgaged proi erty after the creation 
of the mortgage. (Vol. 27) 1940 Sind 195 (197, 198). 

(5) [11] D being a usufructuary mortgagee in posses- 
sion. — The principles stated in class (a) will equally 
apply. (1911) 21 Mad L Jour 218 (223) (SB). 

(Over-ruling - 26 Mad 587) * (’87) 1887 All W N 125 
(125) * (’94) 21 Cal 116 (120) (DB). * (Vol. 8) 1916 
Oudh 74 (76) : 18 Oudh Cas 347 (DB). * (Vol. 2) 
1915 Low Bur 49 (50, 51) ; 8 Low Bur Rul 266. 

(u) [12] 0 execute simple mortgages first in favour 
of A and then in favour B. B sues on hrs mortgage 
without impleading A and, in execution of the decree 
obtained therein, purchases the property in court- 
auction and enters into possess on. Thereafter, A sues 
on bis mortgage without impleading B and purchases 
the same property in execution of his decree. A 
cannot maintain a suit for possession against B or a 
suit for possession subject to redemption by B. (’95) 
18 Mad 500 (502) (DB) : (’a9) 21.A11 235 (237, 288) 
(FB). * (Vol. 5) 1918 S nd 26 (28) ; 12 Sind L R I 
(DB). * (’99) 21 All 235 (287, 288) (FB). * (’03) 
36 Mad 484 (485) (DB). * (Vol. 8) 1916 Nag 120 


(121) : 13 Nag L R 69. ♦ (Vol. 22) 1985 Cal 189' 
(141) : 62 Cal 76 (DB). * (Vol. 25) 1938 Cal 634 (636)i 
(DB). * (Vol. 10) 1928 All 449 (449): 45 All 1891 
(DB). 

[But see (1913) 11 All L. Jour 362 (364) (DB). 
(Decree must be for possession, subject to redemption 
by B).] 

[13] A can bring a fresh suit for sale on bis mort- 
gage against B, provided that on the date of such suit 
the claim on the mortgage is not barred by limitation. 
(•95) 18 Mad 500 (602) (DB). * (’10) 82 All 119 (124) 
(DB). * (’12) 39 Cal 527 (558) : 39 Indl App. 68 
(PC). * (Vol. 18) 1926 All 480 (488, 489) (DB) * 
(Vol. 22) 1986 Rang 139 (141) * (Vol. 22) 1985 
Cal 189 (141): 62 Cal 75 (DB). 

[See also (’12) 16 lod Cas 779 (779) (DB) (Mad).] 

[But see (Vol. 7) 1920 Mad 1026 (1029) (DB).] 

(if) [14] 0 executes simple mortgages first in favour 
of A and then in favour of B. A obtains a decree 
upon bis mortgage wtbout impleading B and in 
execution thereof purchases the property himself and 
obtains possession. B thereafter files a suit on his 
mortgage, purchases the same property in execution of 
his decree and then sues for possession. The suit does 
not lie. (Vol. 10) 1928 Nag 225 (226) * (Vol. 24) 1987 
Oudh 478 (480) (DB). * 

[See (Vol. 21) 1984 All 78 (76) (DB).] 

[See also (Tol 24) 1937 Oudh 33 (34) : 12 Luck 
690 (DB).] 

[15] B can redeem A. (Vol. 27) 1940 Sind 251 
(254): 1 L R (1940) Kat447 (DB). * (Vol. 10) 1928 
Nag 226 (226). * (Vol. 11) 1924 Nag 198 (199). * 
(Vol. 8) 1921 All 839 (841) : 48 All 204 (FB). * (’08) 

15 Mad L Jour 72 (74). 

[See also (Vol. 20) 1983 Bom 23 (26) (DB).] 

[But see (Vol. 8) 1921 Mad 648 (649) (DB) ; (’04) 
28 Bom 153 (162) (DB).] 

[16] B can also sue A for sale on the subsequent 
mortcage subject to the prior mortgage. (Vol. 27) 1940 
Mad 646 (647) * (’03) Cal 599 (604, 605) (FB) * 
(Vol. 4) 1917 Pat 214 (217) (DB). * (Vol. 7) 1920 
Mad 650 (661) (DB). * (Vol. 11) 1924 Pat 484 (486) : 
3 Pat 485 (DB). * (Vol. 7) 1920 Nag 251 (258) : 

16 Nag L R 215 * (>12) 39 Cal 527 (558) : 89 Ind 
App 68 (P C). 

[17] If B redeems A, the latter, in his turn, as 
owner of the equity of redemption, can redeem B. 
(Vol. 9) 1922 All 135 (137) : 44 All 462 (DB). 

[See however (Vol. 19) 1932 Pat 270 (272) : 11 
Pat 415 (DB).] 

[18] Rights of redemption of B and A can be 
adjusted in the same suit (Vol. 28) 1941 Cal 484 
(488) : I L R (1941) 1 Cal 514 (DB). * (Vol. 9) 1922 
All 135 (187) : 41 All 462 (DB). * (Vol. 9) 1922 
Nag 89 (91, 92) (FB). 

•[See also (Vol, 18) 1931 Pat 484 (435, 486). 

[19] If B sues A for sale on the subsequent mort- 
gage subject to the prior mortgage. (Vol. 29) 1942 
Cal 188 (140, 141) (DB). * (Vol. 28) 1941 Cal 484 
(488, 499) : I L R (1941) 1 Cal 514 (DB). * (Vol. 18) 
1931 All 466 (481) : 53 All 1023 (FB). * (Vol. 27) 
1940 Mad 646 (649). * (Vol. 9) 1922 P C 11 (13) : 48 
led App 465 : 43 All 469 (PC). * (Vol. 20) 1933 
All 412 (413) (DB). * (’12) 1912 Pun W R 203 (DB). 

* (Vol. 9) 1922 Mad 249 (259) (DB). * (Vol. 18) 1981 
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Fang 105 (106, 107) : 9 Rang 1 (DB) * (Vol. 10) 
1923 Rang 107 (108) (DB) (Vol 19) 1932 Pat 270 
<271) : 11 Pat 415 (DB) * (Vol, 26) 1939 Pesh 34 (37) 
<DB). ^ (Vol. 24) 1937 Ondh 478 (480) (DB). 

[But see (Vol. 4) 1917 Mad 751 (753) : 40 Mad 77 
<DB) (Dissented from in (Vol. 19) 1932 Mad 566: 66 
ilad 115 and also contrary to (Vol. 9) 1932 P C 11 ; 48 
Ind App 463 : 48 All 469 (P C).] 

[20] This right of A can be set up notwithstanding 
the fact that the claim on the mortgage itself is barred 
by limitation. (Vol. 27) 1940 Mad 646 (649) ^ 
<Vol. 9) 1922 P C 11 (13) : 48 Ind App 465: 43 All 
469 (P C). 

(«) [21] J mortgaging with possession certain pro- 
pe^y to G Latter allowing him to remain in possession 
under a rent deed executed by him — J purporting to 
mortgage the same property to S with possession. 
Thereafter G obtaining decree for sale on foot of his 
mortgage and purchasing the property himself m 
execution of the decree— S not made party to the suit. — 
G attempting to obtain possession but resisted by S in 
possession.— G suing S for possossion entitled to 
succeed in the suit. (Vol. 28) 1986 Lah 153 (165, 156) 
.(DB). 

(/) [22] C making a mortgage in favoiir of A. 
Thereafter, in execution of a money decree against C. 
the mortgaged property attached and sold and pur- 
chased by I) — Pending attachment, A purchasing by 
private sale the property from C in satisfaction of the 
mortgage and entering into possession^ In a suit by 
B against A for recovery of possession, A cannot set 
up bis mortgage as a shield as a defence to the suit. 
<Vol. 16) 1929 PC 288 (289) (PC). 

[But see (Vol. IS) 1926 Nag 21 (23, 24) : 23 Nag 
L R 86 (Transferee pendens held entitled to set 
up prior mortgage as shield.] 

[23] A can sue D on the mortgage See (Vol. 24) 
1937 Rang 8o9 (360). 

(g) [24] C executes simple moitgagrs first in favour 
of A and then in favour of B. A sues C on his mort- 
gage without impleading B — B also mstitut ‘s a f arallel 
«uit on bis own mortgage without impleuding A— A 
purchases, pending B’s suit, the mortgaged property 
in execution < f his decree, ar*d thereafter B purchases 
ihe same property in execution of his decree.— Diffe- 
rent views are held on the question whether doctrine 
of lis pendins applies to such a ease. 

[%) The fjllowing cases while holding that the 
•doctrine of lis pendens applies to such oases, have 
eome to the emolusion that A can get a decree for 
possession subject to redemption by B. (Vol. 8) 1921 
Pat 150 (151) 152) (DB). * (Vol. 9) 1922 Nas 89 (91, 
«2) (FB). ^ (Vol. 1) 1914 Sind 131 (132) : 8 Sind LR 
364 (DB). 

[But See (Vol. 13) 1926 Ail 480 (486) (DB).] 

\ii\ The High Court of Allahabad has held that the 
•doctrine of lis pendens applies to such case but has 
further formulated the following conclusions : — 

If A sues B as plaintiff for possession, then, if he 
was the earlier purchaser, ( i. e., purchaser pending 
B*s suit) in point of time, he can redeem B and re- 
•cover possession even though his (A*s) mortgage is 
barred by time; If he is the later purchaser (i. e., if 
B’s purchase is pending A’a suit) then his suit even 
for redemption cannot be decreed. If B sues as plain- 
tiff for possession, then, if B is the earlier purchaser 
in point of time, he must redeem A and A cannot 


compel B to submit to redemption by him. If B is 
the later purchaser in point of time, he must first 
redeem A, but A will have the right to redeem B next 
and retain possession. (Vol. 18) 1931 All 466 (481, 
482, 486) : 53 All 1023 (FB). 

(Hi) The High Courts of Madras aud Calcutta have 
held that a sale in pursuance of a mortgage decree, 
the mortgage having been executed before the insti- 
tution of the suit, is not affected by the doctrine of hs 
pendens. (Vol. 21) 1934 Mad 585 (586, 587) ^ (Vol. 
20) 1933 Mad 583 (584, 690) : 66 Mad 846 (FB). ^ 
(Vol. 29) 1942 Cal 394 (401) (DB). * (Vol. 20) 1933 
Cal 181 (182). 

[25] When the puisne mortgagee, who has not 
been impleaded in a suit on the prior mortgage, seeks 
to redeem a prior moitgage, he should pay the amount 
due under the prior mortgage and not merely the 
amount due under the decree thereon (’91) 18 Cal 
164 (169) : 17 lod App 201 (PC) ^ (Vol. 28) 1941 Cal 
484 (486) : ILR (1941) 1 Cal 514 (DB). ^ (Vol. 28) 
1941 Lah 96 (96). ^ (Vol. 26) 1939 Cal 15 (18) : I L 
R (1938) 2 Cal 643. (Vol. 13) 1926 Nag 214 (214, 
215) : 21 Nag L R 165. ^ (Vol. 20) 1933 Lah 75 (76), 
* (Vol. 20) 1933 All 412 (414) (DB). ^ (Vol. 17) 1930 
All 485 (486, 487) : 52 All 331 (D.B.) (Vol. 9) 1922 
P C 11 (13) : 48 Ind App 465 : 43 All 469 (PC). * 
(1912) 28 Mad L. Jour 284 (286) (DB). (Vol. 19) 
1932 Pat 270 (272) : 11 Pat 415 (DB). ^ (Vol. 23) 1936 
Nag 128 (129) : 1 L R (1986) Nag 9. 

[26] Puisne mortgagee impleaded in a suit to enforce 
a prior mortgage, and a decree for sale or foreclosure 
passed— Efifeot is to extinguish bis^ security if he 
does not exercise his right of redemption or his secu- 
rity is not expressly saved. (’04) 7 Oudh Cas 243 
(247) (DB). * (’06) 1906 All W N 112 (113). *(Vol. 
9) 1922 Mad 307 (308) (DB). * (Vol. 15) 1928 Lah 
505 (507). ^ (Vol. 8) 1916 Pat 64 (66) ; 1 Pat L Jour 
261. ^ (Vol. 19) 1932 Cal 126 (131) : 69 Cal 117 (DB), 

iSee however (Vol. 2) 1915 All 297 (298).] 


19. A person cannot be both a plaintiff and a defen- 
dant. [1] A and B are the first mortgagees and A 
and C are the puisne mortgagees of a property— Suit by 
A and B for foreclosure of their mortgage— C alone 
can be joined as defendant as a puisne mortgagee 
(’02) 24 All 179 (183, 184) (DB). * (’01) 25 Bom 606 
(612) (DB). 

20. Joinder of parties. [1] A misjoinder of plain- 
tiffs in a mortgage suit, some of whom are not entitled 
to any relief, is not fatal to the suit. (Vol, 12) 1925 
Nag 366 (368). 


[2] This rule does not prohibit joinder of any per- 
son whom it IS proper to add under Order 1, Rr. 1 and 
3. (Vol. 7) 1920 Nag. 247 (248). 

(3) After commencement of trial of suit, application 
made to Court for adding persons alleged to bo Inte- 
rested in subject matter— Matter is in the discretion 
of court (Vol. 11) 1924 Oudh 33 (33, 84) : 26 Oudh Cas 
817. * (’05) 1905 All W. N. 85 (36). 

21. Revision. [1] S. 115 does not apply to the case 
of a mere refusal to add a person as a plaintiff in a 
mortgage suit. '(Vol. 13) 1926 Pat 207 (208) ; 4 Pat 
723 (DB). 

[2] An order discharging necessary parties from the 
suit 18 open to revision. (Vol. 18) 1931 Oudh 410 
(410, 411) (DB). 

[5] The decision as to when a person who claims a 
Paramount title is a necessary party to the 
suit is open to revision. (Vol. 28) 1941 Nag* 133 (134}« 
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Preliminary decree in a 2 (1) In a suit for foreclosure, if the plaintiff succeeds, the Court 

foreclosure suit. shall pass a preliminary decree — 

(a) ordering that an account be taken of what was due to the plaintiff at the date of such 
decree for — 

(i) principal and interest on the mortgage, 

(a) the costs of suit, if any, awarded to him, and 

(iiij other costs, charges and expenses properly incurred by him up to that date in 
respect of his mortgage-security, together with interest thereon ; or 

(b) declaring the amount so due at that date ; and 

(c) directing — 

(i) that, if the defendant pays into Court the amount so found or declared due on or 
before such date as the Court may fix within six months from the date on which 
the Court confirms and countersigns the account taken under clause (a), or from 
the date on which such amount is declared in Court under clause (b), as the case may 
be, and thereafter pays such amount as may be adjudged due in respect ot subse- 
quent costs, charges and expenses as provided in rule 10, together with subsequent 
interest on such sums respectively as provided in rule 11, the plaintiff shall deliver 
up to the defendant, or to such person as the defendant appoints, all documents in 
his possession or power relating to the mortgaged property, and shall, if so required, 
re transfer the property to the defendant at his cost free from the mortgage and 
from all incumbrances created by the plaintiff or any person claiming under him, 
or, where the plaintiff claims by derived title, by those under whom he claims, and 
shall also, if necessary, put the defendant in possession of the property; and 
(a) that, if payment of the amount found or declared due under or by the preliminary 
decree is not made on or before the date so fixed, or the defendant fails to pay, 
within such time as the Couit may fix, the amount adjudged due in respect of 
subsequent costs, charges, expenses and interest, the plaintiff shall be entitled to 
apply for a final decree debarring the defendant from all right to redeem the 
property. 


{2) The Court may, on good cause shown and upon terms to be fixed by the Court, from 
time to time, at any time before a final decree is passed, extend the time fixed for the payment of 
the amount found or declared due under sub-rule (1) or of the amount adjudged due in respect of 
iubsequent costs, charges, expenses and interest- 

(3) Where, in a suit for foreclosure, subsequent mortgagees or persons deriving title from, 
or subrogated to the rights of, any such mortgagees are joined as parties, the pieliminary decree 
shall provide for the adjudication of the respective rights and liabilities of the parties to the suit 
in the manner and form set forth in Form No. 9 or Form No- 10, as the case may be, of 
Appendix D with such variations as the circumstances of the case may require. 

[T. P. Act, old S. 86. See Rule 8, 10 and 11 ] 

a. Rule 2 was subsHtuied by the Transfer of Property (Ameadment) Supplementary Act, 1929 (21 [XXI] 
of 1929) section 4, for the original rule. 

PROVINCIAL AMENDMENT. 

PATNA. 

In sub-rule (2) mserf the words, ** of its own motion for ” after the words " The Court may 

(7-1-1936). 


ORDER 34 RULE 2. 

Synopsis. 

1. Scope. 

2. Persons entitled to the right of forec^osurs. 

8. Form of preliminary decree. 

4. "Ordering that an account be ta^en."' 

5. Principal. 

6. Interest. 

7. Costs of the suit. 

8. Other .costs, charges and expenses. 


9, Account against mortgagee in possession. 

10. Accounts in suits by or against sub-mortgagee. 

11. Subsequent mortgagees. 

12. " Pays into Court.’* 

13. "On or before such date as the court may 

fix within six months.” 

14. Extension of time. 

15. Plaintiff to apply for final decree. 

16 Nortgage of chattel and intangible property 
17. Appeal. 
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1. Scope. -“[1] The object of this riale is that a 
general acconut should be taken once for all, and an 
aggregate amount be stated in the decree for principal, 
interest and costs due on a fixed day and that after 
the expiration of that day, if the property be not 
redeemed, the matter shall pass from the domain of 
contract to that of judgement and the rights of the 
mortgagee should thenceforth depend, on the direc- 
tions in the decree. (’07) S4 Cal 150 (161) : 34 Ind 
App 9 (PC). (Observations apply equally to the 
present rule). 

[See also (Vol. 29) 1942 Cal 367 (368) : I L R 
(1942) 1 Cal 895). ] 

[2] The object of this rule is to prevent mortgagees 
from realizing their securities otherwise than in the 
mode prescribed by the rule. (*95) 22 Cal 813 (816) 
(DB). 

2. Persons entitled to the right of foreclosure. — 

[1] S. 67 of the T. P. Act r.ow provides that no mi rt- 
gagee other than a mortgagee by conditional sale or 
a mortgagee under an anomalous mortgage f y the 
terms of which he is entitled to foreclose**, can insti- 
tute a suit for foreclosure. (*96) 19 Mad 249 (252, 253) : 
23 Ind App 32 (PC) * (Vol. 22) 1935 All 778 (781) 
(DB). ^ (Vol. 7) 1920 Oudh 204 (206) (DB). 

5. Form of pelimlnary decree —[1] The Court 
cannot, except with the consent of parties, direct pay- 
ment of the mortgage-mone> by instalments. (*7^) 
2 All 320 (821, 822) (DB). * (*83) 7 Bom 832 (385) 
(DB). 

[2] Where a preliminary decree allowing payment 
by instalments is passed by consent of pa ties, Kr. 2 
and S may still apply. (Vol. 15) 1928 Nag 833 (335) : 
25 Nag L R 175. 

[8] A preliminary decree for foreclosure which does 
not conform to the fDrm prescribed by this rule is 
^ irregular, but after it is made absolute, tha defendant 
cannot object to delivery of possession under the 
decree to the decree-holder, (’06) 4 Cal L Jour 533 
(535) (DB). 

[See also appendix D, Form Nos. 3, 3 A, 9 a^d 10.] 

4. " Ordering that an account be taken ” [l] Uule 
2 contemplates a declaration of the amount due at tne 
date of the decree, this declaration to be made (u) at 
the time cf judgment itself or (^) after taking an 
account. (Vol. 19) 1932 Pat 332 (331) (DB). 

[2] The accounts have to be taken before the final 
decree, (*12) (1912) Mad W N 400 (401). 

[3] I D taking accounts, sums due by the mortgagor 
and also by the mortgagee should be taken into coasi- 
derat on. (Vol. 4) 1917 Cal 853 (854) (DB). 

[4] If decree silent, the parties may select a person 
to take accounts and his award will be binding on 
them. (*09) 33 Bom 216 (218, 219) (DB). 

[5] The accounting is to be restricted to the moit- 
gage trar saction in question (Vol. 14) 1927 Oudh 170 
(173) (DB). * (Vol. 12) 1925 Pat 69 (63) : 3 Pat 829 
(DB), 

[6] Fa lure to direct accounts to be taken is not 
Serious error, when the result of taking accounts would 
be to give the same sum as that for which decree was 
passed. (Vol. 14) 1927 P C 17 (17) (PC). 

6. Principal. -[1] Where the mortgage deed is inad- 
loiss ble, the mortgagee cannot recover anything be- 
>0i.d what tne mortgagor admits to be due. (*82) 6 
Bom 669 (670) (DB). 


[2] The statement in the mortgage deed is prima 
Jade proof of the amount due. (Vol. 1) 1914 All 319 
(319) : 36 All 478 (DB). 


[3] The mortgagor c in plead a total or partial dis- 
charge of the debt or that the recital as to consideration 
in the bond is wholly or partially untrue. (Vol 7\ 
1920 Cal 888 (888) (DB). ^ 


[4] Recitals in deeds are not evidence asainst third 
partie-. (’95) 17 All 428 (430) (DB). ^ (’07) 5 Cal L 
Jour 653 (658) (DB). 


[5] Where ooly part of the alleged consideration is 
proved to have been paid, the mortgage is valid to the 
exte t of the fart so paid, (’06) 10 Cal W N 932 (933) 


6. Interest— [1] In the absence of an 5 thing to the 
contrary ui the mortgage deed, interest as well as the 
principal constitutes a charge on the property, 

* (Vol. 11) 1924 P C 183 (183, 184) : 5 Lah 425 : 61 
Ind Apt 377 (P C). ^ (Vol. 30) 1943 Mad 109 (110) 

* (Vol. 12) 1925 Lah 182 (182) (DB). * (Vol. 8) 1921 
Bom 28 (29) * 45 Bom 523 (DB). 


7. Costs of the suit. — [1] Though as a general rule 
in mortgajje suits mortgagee is ent-tled to his co-.t3, 
the Court 10 view of mortgagee’s conduct and peculiar 
circumstai ce® of any case, can refuse to award him 
oo-ts. (Vol. 26) 1939 Bom 822 (333) (DB). ’l- (’83) 
8 Bom 190 (193) (DB). * (87) 14 Cal 99 (108) : 13 
Ind App 116 (P C). 

[2] Ordinarily costs awarded against a mortgagor 
are part oft e mort.-age money, and are recoverable 
from moitw'aged property. (Vol. 12) 1926 Lai 1185 
(1135, 1136) (DB). (Vol. 12) 1925 Oudh 351 (351): 
29 Oudh ( as 84. * (Vol. 17) 1930 Oudh 167 (168) : 
5 Lack 695 (DB). ^ (Vol. 15) 1928 Bom 123 (129, 
130): 52 Bom 459 (DB). * (Vol. 5) 1918 All 368 
(366): 40 All 109 (DB).* (*89) 2 CP LR 94 (97, 98). 

* (Vol. 26) 1989 Cal 166 (163) (DB). 

[But see (*09) 4 Ind Cas 545 (646) (DB). (Cal> 

* (*88) 10 All 179 (181).] 

[.3] The Court cai, in its discretion under S. 85, 
make costs recoverable from the mortgagor personally 
(’87)- 14 Lai 185 (187) (DB). * (Vol. 6) 1919 All 297 
(298, 299) ; 41 Ail 478 (DB). * (Vol. 5) 1918 Nag 185 
(185). * (Vol. 26) 1939 Cal 166 (168) (DB). * (*98> 
20 Ail 523 (527) (FB) * (1898 All WN 33 Overruled) 

[4] Whpre a defendant in a morigage su t claiming 
title paramount to that of the mortgagor is struck off 
from the array of parties ac-d is awarded costs, the 
mortgagor should not be made liable for such coats. 
(Vol. 21) 1934 Nag 264 (288) : 30 Nag L R 331 (DB). 

[3] A puisne mortgagee who is party to a suit on 
the mort-a^e is entitled to Jhis costs. (*10) 87 Cal 907 
(913). 

[6] A co-mortgagee is entitled to his costs even 
though in a suit on a mortgage he was joined as a 
defeudaut (Vol. 16) 1929 Cal 644 (544) (DB). 

[7] Costs are to be awarded to the mortgagee on the 
scale of costs as between attorney and client. (*77) 

1 Ind Jur (N S) 22. * (*81) 8 Cal L Rep 437 (438). 

8. Other costs, charges and expenses. — [1] The rule 
makes express provision for payment to the mortgagee 
nf all expeoseia properly inourr^ by him in respect of 
the mortgage security, together with interest thereou. 
(Vol. 28) 1941 Oudh 498 (501) : 16 Luck 812 (DB). 

* (Vol. 20) 1933 Rang 112 (112). 
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[2] (See also Ss. 72 and 68 A of Transfer of Pro- 
perty Act). 

9. Aeeoant against mortgagee in possession.— (See 
Ss. 76 and 77 of the T. P. Act.) 

10. Accounts in suit hy or against sub-mortgagee — 

[1] A sub-mortgagee is entitled to sue for sale or 
foreclosure to tbe same extent as the original mortgagee 
himself. (’97) 20 Mad 35 (40) (BB). 

[2] Where a sub-mortgagee is party to suit oa 
mortgage, proper course is to direct accounts to be 
faken, both of amounts due to the original mortgagee 
and of amounts due to the sub-mortgagee and to 
order that, out of the sum due to^ the original mort- 
gagee, the sub-mortgagee should be paid tbe amount 
•due to him on bis mortgage, that tbe balance should 
be paid to tbe original mortgagee and that, thereafter, 
both the mortgagees should re-convey to tbe mort- 
gagor the mortgaged property. See alfo Appendix D, 
Torm No. 11. (*91) 15 Bom 692 (698, 694) (DB). 

11. Subsequent mcrtgagees. — [1] Where puisne 
mortgagees are impleaded as parties in a suit on a prior 
mortgage, a form similar to the one in use in the 
Chancery Division in tbe High Court in England 
may be adapted. (*05) 27 All 825 (830) : 32 Ind App 
128 (PC), 

[2] The chief point to be noted in such oases is to 
give effect to the principle "redeem up, and foreclose 
down’*. (’88) 7 Bom 526 (529) (DB). * (’ll) 10 Ind 
Casl74 (175) (Oudh) * (*05) 27 All 825 (331, 882, 
888) : 32 Ind App 123 (PC). 

[8] A subsequent mortgagee who has been added as 
a party to a suit for foreclosure by a prior mortgagee 
and who pays off the decree amount can, on his being 
transposed as plaintiff, apply for a final decree. 
<Vol. 15) 1928 Kag 145 (146) : 24 Nag L R 119. 

[But see (’05) 27 All 325 (332) : 32 Ind App 128 
(PC) (Case under the Transfer of Property Act).] 

12. ‘'Pays into court” — [1] The rule requires the 
payment to be made only into the court in all oases. 
IVol. 26) 1939 Lah 79 (81) : I L R (1989) Lah 818 ^ 
(Vol 5) 1918 Cal 472 (478) (DB). * (Vol. 6) 1919 Mad 
792 (792) : 42 Mad 61 * (’13) 16 Ind Cas 987 (987) « 
1918 Pun Re No. 12 (DB). * (Vol. 17) 1980 Mad 105 
(107, 108) (DB). 

13. On er before such date as the Court may fix 
nvithin six montl^ ’*—[1] The Court has a discretion 
to fix any shorter period it thinks fit. (Vol. 14) 1927 
PC 17 (17) (PC). 

[2] Where accounts are directed to be taken, the 
period of six mo .tbs should be calculated from the 
date on which ttie Court confirms and oountersigi s the 
jiccounts taken under <ts decree. (Vol. 2) 1915 Cal 502 
(603) (DB). 

[3] Rules under S. 43, Co-operat’ve Societ'es Act of 
1912, depriving right of six mo*. tbs u der O. 34 r. 2 
Are 1 ot ulfya virys, (Vol-, 20) 1938 Nag 211 (213) 
(DB). 

14. Extension of time— [1] Sub-rule (2) empowers 
tbe Court, 01 good cause bemg shown, to extend tbe 
time fixed for pa>m 2 ot of tbe mortgage-money under 
the r reliminary decree. (’90) 5 C P L R 54 (55). ^ 
<’91) 5 C P L R 104 (104) ^ (Vol. 5) 1918 All 98 (99) : 
40 All 579 (DB) ^ (Yol. 8) 1921 Oudh 188 (138). 

[See also (Vol 20) 1938 Nag 164 (166) ; 29 NagLR 
227 (DB).] 

'• ~[2] The mortga or ‘s not e .titled to a > extens on of 
time as of right. (Vol. 6) 1919 Pat 497 (500) .* 4 Put L 


Jour 347 (DB) * (Vol,- 3) 1916 Mad 882 (882) : 39 
Mad 882. 

[3] Court has no power to grant an extension of 
time where no good cause has been shown for exten- 
sion. (Vol. 15) 1928 P C 187 (139) : 55 Ind App 207 : 
55 Cal 821 (PC) ^ (Vol. 7) 1920 Nag 24 (25) ^ (’02) 

25 Mad 244 (289) (FB) ^ (’99) 22 Mad 133 (186) 
(DB). 

[See however (’91) 13 All 400 (403).] 

[4] Time may be extended even after tbe expiry of 
tbe period originally fixed, provided a final decree has 
not been passed. (Vol. 5) 1918 Cal 424 (424) (DB). 

[5] The mortgagor may pay in tbe money at any 

time before the final decree is f assed, though there may 
not be an express order extending the period. (*23) 70 
Ind Cas 152 (152, 153) (DB) (Cal). * (*89) 16 Cal 246 
(249) (DB). (»02) 25 Mad 300 (807) (FB). * (Vol. 18) 

1931 All 223 (223) (OB). ^ (Vol. 18) 1981 Oudh 121 
(122) : 6 Luck 610 (f'B). * (’03) 26 All 281 (233). ♦ 
(*98) 1 Oudh Cas 91 (92, 93) * (’10) 7 Ind Cas 50 (50) 
(DB) (All) ^ (Vol. 1) 1914 Oudh 209 (211) ; 17 Oudh 
Cas 347 (DB) ★ (*09) 86 Cal 122 (129), 

[6] Even where a preliminary decree Js passed by 
consent, the Court can exero'.se its {.ower of extending 
the period fixed for payment. (Vol. 9) 1922 Nag 182 
(184) * (Vol. 6) 1919 Cal 68 (69) (DB). 

[But see (Vol. 13) 1926) Nag 280 (281).] 

[7] Express application for extens*on of time is not 
necessary. (’08) 28 Bom 102 (105) (DB), 

[8] Tbe application need not be in writing, (’01) 

26 Bom 121 (126) (DB). 

[9] Tbe Court cannot postpone tbe passing of a final 
decree, on the application of a third party. (’02) 6 Cal 
W N 654 (655) (DB). 

15. Plaintiff to apply for final decree.— (1) Held 
that a final decree passed in the presence of tbe mort- 
gagor on the application of tbe transferee from the 
mortgagee is birding on tbe mortgagor (Vol. 6) 1919 
Fat 497 (500) : 4 Pat L Jour 847 (DB). 

16 . Mortgage of chattel and Intangible properly.— 

[1] Different views are held as to right of mortgagee 
of chattel to sue for foreclosure. - » a 

[a] Mortgagee of chattel is entitled to sue forllorJ- 
closure. (Vol. 2) 1915 Cal 161 (168) : 42 Cal 455. 

[<>] Mortgagee is not so entitled. (Vol. 3) 1916 Bom 
77 (80) * (’ll) 7 Nag L R 72 (78) * (’01) 4 Oudh 
Cas 301 (302). 

[2] Mortgagee of a turn of worship is entitled to sue 
for foreclosure of that right (Vol. 2) 1915 Cal 161 
(168) : 42 Cal 455 (DB). 

17. Appeal.— [1] Appeal lies from a preliminary 
decree. (Vol. 5) 1918 Nag 185 (185). 

[2] Under O. 43 R. 1 (0), an appeal lies from an 
order refusing to extend time under this rule, but not 
from an order granting an extens oa of time. (Voi. 18) 
1931 Nag 1 (3) (FB). * (’37) 9 All 600 (502) (DB). * 
(Vol. 3) 1916 Mad 694 (695) ; 39 Mad 376 (DB). * 
(Voi. 1) 1914 Nag 8 (9) : 10 Nag L R loO. 

[3] An application for revision may lie fromau 
order granting extension of time. (Vol. 18) 1931 Nag 
1 (3) (FB). 

[4] No appeal lies against an order refusing to 
extend time after a fii al decree has been passed. 
(Vol. 17) 1980 Nag 240 (240). 
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a 3. (1) before a final decree debarring the defendant from all right to redeem 

Final decree in the mortgaged property has been passed, the defendant makes payment into 
foreclosure suit. Court of all amounts due from him under sub-rule (1) of rule 2, the Court shall» 
on application made by the defendant in this behalf, pass a final decree — 

(a) Ordering the plaintiff to deliver up the documents referred to in the preliminary 
decree, 

and, if necessary, — 

(b) ordering him to re-transfer at the coat of the defendant the mortgaged property as 
directed in the said decree, 

and, also, if necessary, — 

(c) ordering him to put the defendant in possession of the property, 

(2) Where payment in accordance with sub-rule ^1) has not been made, the Court shall, 
on application made by the plaintiff in this behalf, pass a final decree declaring that the defendant 
and all persons claiming through or under him are debarred from all right to redeem the 
mortgaged property and also, if necessary, ordering the defendant to put the plaintiff in possession 
of the property- 

(8) On the passing of a final decree under sub-rule (2), all liabilities to which the 
defendant is subject in respect of the mortgage or on account of the suit shall be deemed to have 
been discharged- 

[T. P. Act, old S. 87.] 

[aj The rule was substituted by the Transfer of Property (Amendment) Supplementary Act, 192^ 
(21 [XXI] of 1929), S. i, for the original rule. 


OBDER 34 RULE 8. 

Synopsis. 

1. ** Where before a final decree debarring the 

defendant from all right to redeem the 

mortgaged property has been passed.” 

2. Effect of appeal on time fixed for payment. 

3. Where payment in accordance with sub-rule 

(i) has not been made, 

4. Final decree for foreclosure. 

6. Partial foreclosure. 

6. Discharge of debt, etc , on foreclosure. 

7. Delivery of title-deeds. 

5. Limitation for application for final decree. 

See Limitation Act, Art. 181. 

9. Application for execution of final decree. 

10. Appeal. 

11 Court-fee. 

1. Where before a final decree debarring the 
defendant from all right to redeem the mortgaged 
property has been passed ”—[1] Rule makes it clear 
that defendant is entitled to make payment before 
final decree debarring him from right to redeem is 
passed (Vol. 18) 19$1 Oudh 121 (122) : 6 Luck 610 
(DB). 

[2] preliminary decree for foreclosure — Subsequently 
mortgagee entering into possession before day fixed 
for payment— Mortgagor can demand fresh account 
and extension of period — But mortgagor keeping 

f uiet for long t^'me may deprive him of this right 
7ol. 13) 1926 Bom 273 (277) (DB). 

2. Effect of appeal on time fixed for payment.— 
[I} The mere pendency of an appeal from the preli- 
minary decree does not extend the time fixed, and is 
ao bar to the passing of a final decree, unless the 
Appellate Court expressly or by necessary implication 


extends the petjod for payment. (Vol. 17) 1980 Pat 
227 (229) (DB) * (»96) 1 Cal W N 197 (197) (DB) 
♦ (*h 6) 18 AU 455 (457, 458) ^ (Vol. 5) 1918 Cal 424 
(424) (OB) * (‘06) 1906 All W N 203 (203). 

[2] Pendency of an appeal is no ground for 
enlarging the time fixed by the preliminary decree for 
payment. (’06) 10 Cal W N 910 (912) (DB), * ('89> 
13 Bom 106 (109) (DB) * (’93) 17 Bom 647 (663, 
654) (DB) * (’13) 17 Cal L Jour 120 (128) (DB). 

3 Where payment In acoordanee with sub-rule (1) 
has not been made. [1] Sum due not in dispute— 
Whole amount due not paid into court— Mortgagee is 
entitled to insist oo final decree being pass^. (’lOV 
11 Cal L Jour 226 (233, 234) (DB) * (’07) 10 Oudh 
Cas 354 (356) (DB) * (Vol. 26) 1939 All 62 (55). 

[2] Mortgagor depositing sum found due by lower 

Court -Sum increased by Appellate Court— Pay me nfr 
by mortgagor reduces debt pyo tanto — Interest is 
payable only on balance. (*10) 11 Cal L Jour 228 
(235) (DB). (*12) 16 Ind Cas 374 (875) (DB) (Cal). 

[3] The mortgagee is not bound to accept payment 
after the ]:>asbing of the final decree for foreclosure. 
(Vol. 5) 1918 Cal 424 (424) (DB). 

4. Final decree for foreclosure.— [l] An applica- 
tion for a final decree for foreclosure #sboutd be made 
by the plauit (Vol. 6) 1919 Pat 497 (500) : 4 Pat L 
Jour 847 (BB). 

[2] Application should be made to the Court of £rst 
instance, even though the preliminary decree was 
modified in appeal. (’01) 28 All $8 (89) (I>B). * (1900) 
23 Mad 521 (523) (DB) * (’ll) 13 Cal L Jour 469 
(462, 463) (DB). 

[See (*81) 6 Cal 518 (516) (DB).] 

[3) A defendant, who is present and allows a final 
decree to be passed oo the application of a transferee 
from the plair tifi, will be estopped from questioning 
the validity of the decree afterwards. (Vol. 6) 1919 
Pat 497 (600) : 4 Pat L Jour 347 (DB). 
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[4] No notice is necessary to be given under this 
male to the defendant before a final decree is f assed. 
(’02) 25 Mad 506 (507) (DB). ^ (’01) 29 Cal 644 (646) 
(DB). * (Vol. 10) 1923 Nag 13 (15) (DB). ^ (’06) 
4 Cal L Jour 317 (318) (DB). ^ (’96) 9 C P L R 5 (8). 

[But see (’98) 6 C P L R 1 (3). (Application for 
order absolute a.^ainst legal representatives of deceased 
mortgagor — Notice neoes'-aryj 

[5] In pract’ce, notice is generally given on 
grounds of justice and equity, (Vol. 10) 1923 Nag 320 
{320) : 19 Nag L R 124. ^ (Vol. 22) 1935 Mad 716 
(717) (DB). (Vol. 17) 1930 Mad 105 (107, 108) (DB) 
^ (Vol. 4) 1917 Oadh 820 (321) : 20 Oudh Cas 268. 
^ (Vol. 17) 1930 Nag 136 (136). * (’10) 6 Ind Cas 306 
(307) (DB) (Cal) ^ (*09) 10 Cal L Jour 91 (100, 101) 
(DB). ^ (’07) 3 Nag L R 55 (63). 

[6] Notice is necessary where tbe defendant happens 
to be a minor. (Vol. 11) 1924 All 573 (573) (OB). 
^ (Vol. 13) 1926 All 757 (758, 759); 48 All 828 
(DB). 

[7] The failure to give not’oe is, if anything, only 
;an irregularity and unless the merits of the case are 
.affected, will not invalidate the proceedings. (Vol, 13) 
1926 All 757 (768. 759) : 48 All 828 (DB). ^ (Vol. 22) 
1936 Mad 716 (717) (DB) ^ (’06) 28 All 198 (195) 
(DB) ^ (’01) 26 Bom 387 (347, 848) ; 27 Ind App 
‘516 (PC). 

' [See also (Vol. 19) 1932 All 698 (699, 700) (DB).] 

[8] An ex parU final decree can be set as'de under 
O. 9, R. 18, if sufficient cause ” within the meaning 
«of that rule is established. (Vol. 16) 1929 All 279 
(280) : 51 All 634. ^ (’05) 32 Cal 268 (256) (FB). 

* (’07) 3 Nag L R 66 (56). ^ (’08) 16 C PL R 92 (94). 

(Vol. 31) 1944 Nag 181 (182) : I L R (1944) 

Nag 426. 

[See (’01) 4 Oudh Cas 238 (240).] 

[See also (’99) 12 C P L R 82 (88).] 

[9] The dismissal for default of an application for 
•a final decree does not preclude a fresh application for 
the same purpose. (Vol. 14) 1927 Oudh 49 (50) (DB). 

[IQ] The procedure for obtaining a final decree 
applies to a preliminary decree passed on compiomise 
between the parties. (Vol. 9) 1922 Nag 182 (184). 

[See also (Vol. 24) 1987 All 108 (112) (DB).] 

[11] Parties can contract out of R. 8 and agree to 
‘have decree passed in such terms as to make it operate 
las final decree automat cally*— >When decree is so passed 
^ final decree is uat;eoessary. (’ll) 14 Cal L Jour 648 

(651) (Db). ^ (Vol. 18) 1931 Cal 646 (648) (DB) 
^ (Vol. 12) 1925 Bom 509 (509, 610) (DB) * (Vol. 31) 
1944 Oudn 106 (d07, 109, 110). 

[12] A omditional decree tor foreclosure ^s not con- 
templated by the rule. (Vol. 8} 1921 Oudh 138 (139). 

[But see (’99) 12 C P L B 103 (105, 106).] 

[13] Where a party is e*" titled to pre-emption on 
foreclosure, the ri^bt ar ses, i ot on the expiry of the 
per od fixed for payment, but on the \ assmg of the 
ncal decree fon foreclosure. (’98) 20 All 815(319) (FB), 
^ (*98) 20 All 358 (361) * (98) 20 All 875 (377) (DB) 

* (Vol. 24) 1937 All 108 (112) (DB). 

[14] Omission to draw up final decree is only an 
urregularty — Court erroneously passmjj order absolute 
instead of fin^l decree —Order could be enforced 


by execution. (Vol. 14) 1927 Bom 131 (133) ; 51 Bom 
125 (DB), 

5. Partial foreclosure —[1] Where a suit for fore- 
closure is decreed only with respect to some of tbe 
properties, I ut dismissed with regard to others and an 
appeal is filed from that portion |of the decree which 
dismisses the suit, tbe mortgagee cannot first obtain a 
final decree in respect of the port’on of the decree 
favourable to him and then, on succeeding in tbe 
appeal as to the rest, ai other final decree in respect 
thereof. (1905) 27 All 501 (504) (FB). 

6. Discharge of debt, etc., on foreclosure. — [1] 

Though mortgasor’s liabilities come to an end as soon 
as decree becomes fic al, decree itself is not satisfied 
unless execution proceedings are taken and mortgagee 
decree-holder gets { ossess on of mortgaged property. 
(Vol. 29) 1942 Cal 224 (225) (DB). 

[See also (*10) 6 Nag L R 27 (29).] 

[2] The mortgagor’s right to redeem revives if, 
notwitl standing tbe foreclosure, the mortgagee pursues 
his personal remedy against the mortgagor, (’ll) 
IS Bom L R 162 (168). 

[3] Person holding several mortgages on same pro- 
perty — First mortgage foreclosed— Mortgagee cannot 
sue mortgagor personally for debt secured by second 
mortgage. (’87) 11 Bom 112 (118, 114) (DB). * (’79) 
4 Cal 476 (481) (DB). 

[4] Subsequent mortgagee made party to decree 
under R. 2 but not made party to decree under R. 3 
and redeeming, prior mortgage — Mortgagee cannot 
redeem subsequent mortgage, (’ll) 10 Ind Cas 174 
(176) (Oudh). 

7. Delivery of title-deeds.— [1] A mortgagor can 
institute a separate suit to recover compensation for 
loss of title-deeds; the Court may also grant, in the 
mortgage decree itself, an alternative relief for 
damages for such loss. But if no such alternative 
relief for damages is provided for in tbe preliminary 
and final decrees, tbe Court cannot grant it in execu- 
tion. (Vol. 9) 1922 Mad 299 (300) (DB). 

8. Limitation for application for final decree. (See 
Limitation Act, Art 181). 

9. Application for execution of final decree. [1] 
An application for the execution of a final decree is 
governed by Art. 182 of the Limitation Act, (Vol. 14) 
1927 Pat 215 (217): 6 Pat 780 (DB). 

[See also (Vol. 1) 1914 P C 66 (67) : 36 All 850 
(PC).] 

[2] A final decree in a mortgage suit may be 
adjusted out of Court. (Vol, 10) 1923 Nag 20 (21) ^OB), 

[3] Where a mortgage decree is time-barred, it 
cannot be enforced the mortgage itself having merged 
in the decree. (’13)35 All 250 (258) (DB). 

[4] Section 48 of the Code appJ es to a final decree 
under O. 84, tl ough the preliminary decree, on which 
it was based, had been passed under the Transfer of 
Property Act. (Vol. 11) 1924 All 696 (696) (DB). 

[5] Wi ere in a foreclosure decree against the defen- 
dants, costs are awarded to thcmO. 21 R. 19 is no 
bar to their executing the dec ee for costs. (’03) 16 
C P L R 73 (75, 76), 

[6] Where a foreclosure decree contains no direct on 
for delivery of possession, tbe mortgagee cannot obtain 
possession by aophing in execution. Tbe proper 
course is to apply for an o der for possefshn, (*04) 
17 C P L R 62 (64). 
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(a) 4. (1) In a suit for sale, if the plaintiff succeeds, the Court shall pass a preliminary- 
preliminary decree decree to the effect mentioned in clauses (a), (b) and (c) (i) of sub- rule (1) of 
in suit for sale. 2, and further directing that, in default of the defendant paying as therein 

mentioned, the plaintiff shall be entitled to apply, for a final decree directing that the mortgaged 
property or a sufficient part thereof be sold, and the proceeds of the sa.le (after deduction there- 
from of the expenses of the sale) be paid into Court and applied in payment of whan has been 
found or declared under or by the preliminary decree due to the plaintiff, together with such 
amount as may have been adjudged due in respect of subsequent costa, charges, expenses and 
interest, and the balance, if any, be paid to the defendant or other persona entitled to receive the 
same. 

(2) The Coutt may, on good cause shown and upon terms to be fixed by the Court, from 
time to time, at any time before a final decree for sale is passed, exteni the time fixed for the 
payment of the amount found or declared due under sub.rule (1) or of the amount adjudged due 
in respect of subsequent costs, charges, expenses and interest. 


(3) In a suit for foreclosure in the case of an anomalous mortgage, if the plaintiff succeeds, 
Power to decree sale the Court may, at the instance of any party to the suit ^or of any other 
in foreclosure suit, person interested in the mortgage- security or the right of redemption, pabS 
like decree (in lieu of a decree for foreclosure) on such terms as it thinks fit, including the deposit 
in Court of a reasonable sum fixed by the Court to meet the expenses of the sale and to secure the 
performance of the terms. 


(4) Where, in a suit for sale or a suit for foreclosure in which sale is ordered, subsequent 
mortgagees or persons deriving title from, or subrogated to the rights of, any such mortgagees are 
joined as parties, the preliminary decree referred to in sub-rule (1) shall provide for the adjudica- 
tion of the respective rights and liabilities of the parties to the suit in the manner and form set 
forth in Form No. 9, Form No. 10 or Form No. 11, as the case may be, of Appendix D with such 
variations as the circumstances of the case may require. 


[T. P. Act, Old S. 88.] 

[a.] The Rule was substituted by the Transfer of Property (Amendment) Supplementary Act, 1929 (21 [XXI] 
of 1929), S. 4, for the original rule. 

PROVINCIAL AMENDMENPS. 

ALLAHABAD. 

In sub-rule (2) after the words The Court may insert the words "of .ts own motion, or." 

CALCUTTA. 

Re-number sub-rales (3) and (4) as ' sub-rules (4) and (o) respectively and insert the following aa 
sub-rule (3) ; 

(3) The Court may in its discretion direct in the decree for sale that if the proceeds of the sale are not 
•suflScient to pay the mortgage-debt, the mortgagor shall pay the balance personally,'^ 

[3-2-1933.] 

Oudh.— -Same as that of Allahabad. 


t). 84 R 3 (conid.) 

10, Appeal. — [1] Order dismissing application for 
final decree having effect of d’smissing suit of mort- 
gagee is decree and is appealable (Vol. 19) 1982 Lah 
514 (215) (DB). 

[2] Order refusmg application for making prelimi- 
nary foreclosure decree Aral on ground of its being 
prematu'e js i ot decree- No appeal lies— Revision 
)s compete t (Vol. 32) 1945 Nag 277 (279) : I L R 
<1945) Nag 885. 

11. C ou rt-ft e.— [1] A d valorem court-fee is payable 
tOQ an ao’r < al against a fioal decree io a mortgage suit. 
<Vol. 15) 1928 Nag 146 (147) ^ (Vol. 2) 1915 Oudh 
a21 (121) : 18 Oudh Cas 114 (OB). 

ORDER 84 RULE 4 
Synopsis. 

I. Rule, if retrospective. 


2. Who may obtain a decree for sale. 

8. Decree tor money in suit for sal§. 

4. Form of decree. 

5. Contents of decree in suit for sale by first 

mortgagee 

6. Court's poi^er to adjust equities. 

7. Decree for sale in a foreclosure suit — Sub-rule (8) 

8. Oicer in which pioperties should be sold. 

9. Interest. See note 2 on Order 34, Role 11. 

10. Costs. 

11. Succession certificate. 

12. Consent decree. 

13 Appeal. 

14. Calcutta amendment. 



[O. 34 B. 4] 


[THE CODE OF] CIVIL PBOCEDXJEE, 1908 


1302 


O. 84 R 4 (conid.) 

1. EulCj if retrospective.— [1] The rule is not 
retrospective in effect so as to affect decrees already 
pass d under the Transfer of Property Act at the t.me^ 
of coming into force of the new C ode. (Voi. 8) 1921 
Mad 126 (128) (DB). 

2. Who may obtain a decree for sale. — [1] A decree 
for sale cannot be obtained by a usufructuary mort- 
gagee as such or a mortgagee by conditional sale as 
such. Such a decree can be obtained only by a simple 
mortgagee, an English mortgagee, an equitable mort- 
gagee and an anomalous mortgagee. (Vol. 27) 1940 Lah 
197 (197) (Punjab Lard Alienat’on Act, S. 16 - No 
decree for sale can be ] assed agau.st a statutory agri- 
culturist as ui der S. 16 of the above Act his land can- 
not be sold— -Decree creating a ctarge on the property 
can be passed). *(’S9) 11 All 867 (370, 378) (DB). 
(Usufructuary mortgagee not entitled to sue for sale.) 
* (Vol. 22) 1935 All 778 (781) (DB). (In the case v f an 
anomalous mortgage, C ourt has d.soret on to ^ ass a 
decree for sale in lieu of a decree for foreclosure.) 
^ (’93) 17 Bom 425 (428) (Dh). Case of anomalous 
mortgage— Sale allowed). ^(’89) 12 Mad 109 (HI) 
(DB). (Case of usufructuary mortgage — In this case 
Muttnsami Ayyar,J., held that 11 Med 88 was incor- 
rectly decided). * (’97) 24 Cal 677 (680) (DB). (Case c f 
usufructuary mortgage — Sale not allowed). *-(96) 20 
Bom 296 (298) (DB). (Do.) *(*94) 17 Mad 131 (133) 
(FB). (Personal covenant in usufructuary mortgage — 
Mortgagee entitled to sue for sale). * (’04) 27 Mad 526 
(528) (FB), (Combination of a simple and usufructuary 
mortgage — Mortgagee has a right to decree for mort- 
gage-money and for sale). * (’97) 24 C al 848 (850). 
(Equitable mortgage — Appropriate remedy is a decree 
for sale). *(Vol. 23) 1936 Pesh 48 (45) (DB). (Anoma- 
lous mortgage). 

[2] A mortgagee of chattel is entitled to obtain a 
decree for sale m enforcement of his mortgage quite 
as much as a mortgagee of immovable projerty. 
(Vol. 20) 1933 Mad 241 (241, 242) : 56 Mad 560. 

3. Decree for money in suit for sale — [1] Mort- 
gagee can relinquish his security and content himself 
with simple money decree. (VoU 26) 1939 Pesh 34 (35). 
*(’02) 24 All 456 (457) (DB). 

[2] Decree for money creating charge on immov- 
able property for decretal amount is not preliminary 
decree. (Vol. 12) 1925 Mad 1101 (1103). 

[3] Decree for money authorizing decree-holder to 
cnf.roe decree by selling certain property is not preli- 
minary decree. (Vol. 12) 1925 Mad 1088 (1084). 

4. Form of decree. [1] la framing decrees in 
mortgage su4s, the iiovisoos contained in order 34 
should not be overlooked. (Vol. 1) 1914 Lah 524 (528); 
1915 Pun Re No. 29 : (DB) * (’ll) 5 Smd L R 71 
(76, 77) (DB). 

[2] A preliminary decree in a mortgage suit must 
ffx a period withm which the mortgagor should pav 
the mortgage-money ard the decree should diiecta 
sale f the property only if the mortgagor fails to pay 
the money within the period fixed. (Vol. 2) 1915 Lah 
221 (228) (DB), 

[See (Vol. 24) 1987 Pesh 81 ($2) (DB). (Decree for 
payment by annual instalments and for possession on 
default was held erroneous).] 

[3] Prelimirary decree containing pjovision regard- 
ing mortgagor’s perv'^onal liability is not pipper. 
(Vol. 27) 1940 Bom 276 (277) : 1 L R (1940) Bom 640. 


*{Vol. 6) 1919 Pat 365 (366) (DB). * (Vol. 1) 1914 
Cal 214 (215). * (Vol. 12) 1925 Lah 640 (641) (DB). 

* (*04) 31 Cal 792 (795) (DB). 

[4] Accounts between the mortgagor and the mort- 
gagee should be taken before passing the ff oal decree* 
A direction in the dccrf e for taking accounts in execu- 
tion is against law. (’12) 1912 Mad W N 400 (401) 
(DB). 

[5] Decree directing sale of mortgaged property in 
default of mortgage-money being paid w.thin fixed 
time is in substantial compliance with rule. (’95) 
22 Cal 931 (934) (DB). * (Vol. 20) 1933 Cal 316 (818) 
(DB). 

[6] Decree for debt providing that mortgaged pro- 
perty shall be liable for debt substantially complies 
with rule. (’97) 24 Cal 473 (488, 489) (SB). * (’98) 

25 Cal 580 (583) (DB). * (’99) 26 Cal 166 (171) (DB). 

* (’06) 20 Mad 78 (79) (DB). 

[7] Mortgage decree ambiguous - It should be con- 
stru d so as to accord with law. (’98) 20 All 397 (899) 
(DB). 

5. Contents ef decree in sait for sale by first 
mortgagee. [1] In a suit on a prior mortgage, in 
which puisne mortgagees are also impleaded as 
parties, each of them is entitled to an order that an 
aoeou-'t be taken of the amount due to him and to a 
decla’atiOQ of his right to participate in the surplus 
sale proof eds, remaining after paying off the prior 
mortgagee in the order of his priority. (*06) 33 Cal 92 
(110, 111) (SB) * (Vol. 32) 1945 Bom 169 (170, 171). 

[See (Vol. 27) 1940 P C 134 (186): I L R (1940) 
2 Cal 436 : ! L R (1940) Kar P C 271: 67 Ind App 
809 (PC).] , 

[2] Where the prior mortgagee is paid off before 
tbe sale under a prior mortgage is held, the puisne 
mortgagee ca mot ask for a sale of the property. 
(*10) 37 Cal 907 (910, 911) * (Vol. 6) 1919 Mad lOO 
(102): 42 Mad 90 (DB). 

[See (Vol. 19) 1932 Cal 126 (129) : 59 Cal 117 
(DB).] 

[But see (Vol. 23) 1936 Oudh 183 (135) : 12 Luck 72 
(DB). 

[3] Where the puisne mortgage includes some 
propert'es in additio i to thos3 mortgaged to the prior 
mo tgagee, the pu sue mortgagee cannot ask that, if 
i^he sale pjooeeds of tl»e properties subject to the prior 
mortgage a’-e not sufficient to pay off both the prior 
a dthe puisoe m rtgages, the additional properties 
subjeetto the puisre mortgage should also be sold. 
His right i-. only to ha/e his mortgage debt satisfied 
out of the bale precet-ds of the pr »peities subjeetto 
the prior mort^afije, (’10) 37 Cal 907 (910, 911) * (*04) 

26 All 504 (506) (DB). * (Vol. 24) 1937 Cal 717 (718) 
(DB). 

[See (Vol. 19) 1932 Cal 126 (129): 59 Cal IIT 
(DB).] 

[See also (Vol. 24) 1937 Cal 446 (450) (DB).] 

[4] In a sut by a prior mortgagee impleading 
both tbe mortgagor and the puisne mortgagee, the 
mortgagor cannot called upon to pay eff both the 
mortgages on pai* of his property being sold. (’05)^ 
1 Cal L Jour 31 (85) (DB). (Prior tu tbe Transfer of 
Property (Amenamcnt) Act of 1929). 

[5] Tbe puisf'C mi>rtgagee*s right to have his mort- 
gage debt satisfied out of the surplus sale proceeds ia 
not ahected by buch sale, proceeds being withdrawa 
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O. 34 R. 4 (contd,) 

from the Court by a person having not ce r.f the 
puisne mortgagee’s t’tle. (Vol. 8) 1921 All 312 (314): 
43 All 268 (DB). 

6. Court’s power to adjust equities.— [1] Where a 
sale ( f the mjitgaged properties is impossible, as 
where the mort aged properties have beea s >ld for 
a'rears of revenue or rent, the decree must be suit- 
ably modified. The court has inhereut powe*-, in 
such ca«es, to give appropriate directions for the 
disposal of the fund which represents tie property. 
<Vol. 29) 1942 Pat 186 (187). * (Vol. 2) 1915 Cal 203 
(207) (DB). 

[2] Where part of the mortgaged property has 
been acquired by the Government under f^e Land 
Acquisition Act, the proper decree to pa-^s will be a 
deoree for sale cf the available mortga ed property 
with a direction that in ca'ie the entire mortgage debt 
is not realized by the tale of such p’-opeity, the 
mortgagee sball be entitUd to a simple money decree 
against the mo tgagor f ji a sum not in exce'>s ^ f the 
amount Withdrawn by the mo* tgagor comoensation 
money in the land acquisition i loceedmgs. (Vol. 25) 
1938 All 221 (227) ; 1 L R (1938) All 513 (FB). 

7. Deoree tor sale in a foreclosure suit-Suh- 
ffule (3). [1] Sub-rule (3) as amended in 1929, applies 
only to anomalous mortgagee. (Vol. 22) 1935 All 778 
(781) (DB). 

[But see (’18) 18 Ind Cas 24 (25) (DB) (Oudb) (No 
longer good law).] 

[2] The Court in order to pTc.teot the interest? of 
all parties cocc'rnf d can, in the exeio se c f its discre- 
tion ULder this sub-rule, f ass a d< cree for ^ale instead 
of ooc f ^r foreclosure, allLougb the su.t may be for 
foreolcsure. (Vol. 28) 1941 All 169 (171, 172): I L R 
<1941) All 240 * (Vol. 27) 1940 Nag 156 (156, 157): 
I L R (1941) Nag 607 (DB). * (Vol. 13) 1926 Oudh 
487 (489) : 2 Luck 388 (DB). * (Vol. 25) 1938 Nag 112 
<114) : I L R (1988) Nag 91 (DB). 

[8] The court will not pass a decree for rale instead 
of . one for foreclosure *under this sub-rule where it 
does not appear that the property was undervalued. 
<Vol. 8) 1921 Oudh 176 (182) (DB). ^ (’13) 18 Ird 
Cas 24 (27) (DB) (Oudb). 

[See a^so (Vol. 28) 1941 All 169 (172) : I L R (1941) 
All 240.] 

[4] Mortgagee suing for foreclosure on alleged 
mortgage by oonditioral sale — Mortgage not found 
t:) be so— Suit fchould not be dismissed — Relief u' der 
sub-rule (3) should be granted. (’85) 1886 All W N 
329 (329) (DB). 

8. Order in which properties should be so1d.'^[l] 

Prima facie, the dt oree-hulder is ent tied to have the 
mortga,, ed p*o e ties sold in any o^der he likes. 
<Vol. 11) 1924 Mad 866 (367): 47 Mad 688 (DB). 
^(’09) 4 ird i,as 898 (899) (DB) (Cal) * (’67) 
8 Suta W R 379 (382) (DB). ^ (’07) 34 Cal 13 (17) 
.(DB). * (’95) 17 All 434 (435) (DB). (*12) 22 Mad L 

jeur 125 (126) (DB), (Vol. 11) 1924 Pat 700 (703) 
(DB). ^ (V. I. 27) 1940 Cal 159 (160) : 1 L R (1939) 
^ Cal 455 (457)« 

[2] I he Court has under this rule, the power to 
diuct toe Older m wric'i the various mortgaged 
properties s -I ould be s id, fjrt e purp se of protec- 
ting toe etiu t e-. that may exist m favour of any of 
Diie paitieD. (Vol. 11) 1924 Pat 459 (464) : 3 Pat 522 


(DB) ^ (Vol. 6) 1919 Pat 281 (282) : 4 Pat L Jour 207 
(DB) ^ (Vnl. 18) 1931 Nag 91 (94): 13 Nag L R 
213. ^ (*08) 31 Mad 419 (423, 424) (FB) * (Vol. 14) 
1927 Cal 522 (526). ^ (’ll) 15 Cal W N 80 (82) (DB). 
* (’ll) 36 B m 68 (76) ^ (’03) 25 All 42 (45) (DB). 
^ (Vol. 11) 1924 Mad 509 (510) (DB) ^ (Vol. 19) 1932 
All 85 (87, 88, 90) : 53 All 391 (DB) ^ (Vol. 26) 1989 
All 314 (316, 318): I L R (1939) All 150 (DB). 


[3] Son agreeing to sale of ins share if sale of his 
father’s share was not snlfiojent to sat’sfv mortgage — 
Father’s share may te directed to te sold first, ('ll) 
86 Bom 68 (76). 

[4] A and B mortgage certam items of p opertv to 
C — B then mortgages to D h s own stems of the moit- 
gaged property — In a suit by C, D cannot cia in that 
the terns belonging to A alone should be sold first. 
(Vol. 17) 1930 Mad 178 (180). 

[5] S. 56 of the Transfer of Pro^^eitv Act as amended 
by Act XX of 1929 is exhaustive and the r ght ot 
marshalling in law since 1929 is eo-extensi e with the 
right in equity and so, there is no just fication to extend 
the legal right of marshalling by lelvmg on the p Ovm- 
s ons of O. 34 Br. 4 and 5 m a way wh oh cannot be 
just’fied by any well established principle. (Vol. 27) 
1940 Mad 776 (776) (DB). 


9 Interest. [See Order 34 Buie 11). 

to. Costs [1] Costs to a mortgagee in a su t lor 
sale on a mortgage a e r art of tli© mo tgage-money* 
(Vol. 1) 1914 All 444 (445). ^ (Vol. 19) 1932 Cal 524 
(583, 534) : 59 Cal 667 (DB). tc (Vol. 3) 19X6 Pat 1 (1) : 
2 Pat L Jour 51 (DB) » (Vol. 24) 1937 Rang 71 (72) : 
14 Bang 538 ^ (Vol. 22) 1935 Bang 514 (517) (DB). 
^(Vol. 22) 19)5 Ouidh 452 (453). (Vol. 22) 1935 
Mad 101 (105) : 58 Mad 418 (DB). 

[See also (Vol. 12) 1938 Bang 81 (83).] 

[2] Costs are primarily recoverable from the mort- 
gaged piopeity and not from the mortgagor personally. 
{ 98) 20 All 523 (526, 527, 528) (FB). * (Vol. 5) 1918 
All 366 (366) : 40 Ah 109 (DB). * (Vol. 3) 1916 Pat 1 
(1) : 2 Pat L Jour 51 (DB). * (Vol. 5) 1918 Oudh 445 
(445) (DB). '1^ ( 07) 30 Mad 464 (465, 466). * (Vol. 12) 
1925 Cal 1135 (1135, 1136) * (Vol. 13) 1926 Oudh 27 
(28). * (Vol. 22) 1935 Oudh 452 (453). * (Vol. 22) 1935 
Mai 101 (105): 58 Mad 418 (DB). * (Vol. 26) 1939 
Cal 166 (163, 169) (DB). 

[See also (Vol. 26) 1939 Lah 303 (304).] 

[3] Mortgagor may be personally made liable for 
costs. (Vol. 30) 1943 Nag 178 (183) ; 1 L R (1943) 
Nag 422 (DB). ^ (Vol. 6) 1919 All 297 (298) : 41 All 
473 (DB) * (Vol. 18) 1931 Rang lo3 (159, 160): 
9 Rang 188 (DB). * (Vol. 20) 1933 Lah 329 (330) (DB), 
^ (’83) 10 All 127 (129) ^ (Vol. 26) 1939 Cal 166 (168, 
169) (DB). 

[See also (Vol. 17) 1930 Bom 11 (15) (DB).] 


[4] Ordinarily in a mortgage suit, a puisne mort- 
gagee IS not personally made Jia^de for the oosts- 
* (Vol. 20) 1933 Bang 335 (336) (DB) ^ (Vol. 19) 1932 
Rang 153 (153) : 10 Rang 308 (DB). 

[5] Puisne mortgagee makmg himself personally 
resi'oasihle for any unnecessary contest in suit -He 
may be made personallv 1 able for costs. (Vol. 20) 1933 
Rang 335 (336) (DB). ^ (Vol. 19) 1932 Rang 153 (153j i 
10 Rang 303 (DB) ^ (Vol. 22) 1935 Mad 101 (105): 
58 Mad 418 (DB) (Vol. 23) 1936 Lah 607 (603) i 
17 Lah 520 (DB). 
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5. (1) Where, on or before the day fixed or at any time before the confirmation of a- 
Final decree in sale made in pursuance of a final decree passed under sub-rule (3) of this rule, 
snit for sale. the defendant makes payment into Court of all amounts due from him under 
sub-rule (1) of rule 4, the Court shall, on application made by the defendant in this behalf, pass a 
final decree or, if such decree has been passed, an order — 

(a) ordering the plaintiff to deliver up the documents referred to in the preliminary 

decree, 

and, if necessary, — 

(b) ordering him to transfer the mortgaged property as directed in the said decree, 
and, also, if necessary, — 

(c) ordering him to put the defendant in possession of the property. 

(2) Where the mortgaged property or part thereof has been sold in pursuance of a decree 
passed under sub- rule (3) of this rule, the Court shall not pass an order under sub-rule (1) of this 
rule, unless the defendant, in addition to the amount mentioned in sub-rule (1), deposits in Court 
for payment to the purchaser a sum equal to five per cent, of the amount of the purchase-money 
paid into Court by the purchaser. 

Where such deposit has been made, the purchaser shall be entitled to an order for repay- 
ment of the amount of the purchase-money paid into Court by him, together with a sum equal 
to five per cent, thereof. 

(8) Where payment in accordance with sub-rule (1) has not been made, the Court shall, 
on application made by the plaintiff in this behalf, pass a final decree directing that the mortgaged 
property or a sufficient part thereof be sold, and that the proceeds of the sale be dealt with in the 
manner provided in sub-rule (1) of rule 4. 

[T. P. Act, Old S. 89, Cf. 0. 21 R. 89,] 

[a.] The Buie was subsHtuUd by the Transfer of Property (Amendment) Supplementary Act, 1929 (21 [XXI] 

of 1929), S. 4. for the original rule. 

PROVINCIAL AMENDMENT. 

MADRAS. 

Substitute the following for sub-rule (3) : 

Where payment in accordance with sub-rule (1) has not been made, the Court shall, on applcation 
made by the plaintiff in this behalf and after not oe to all the parties, pass a final decree direct ng that the mort- 
gaged property _or a sufiBc^ent part thereof be sold, and that the proceeds of the sale be dealt with in the manner 
provided in sub-rule (1) of Rule 4.” [R. O. C. No. 4955 of 1930.] 


0. 84 R 4 (conid.) 

[See also (Vol. 23) 1936 Nag 184 (184) : I L R (1937) 
Nag 32.] 

[6] Purchaser subject to mortgage does not become 
personally liable for costs— Costs cannot be ordered to 
be recovered personally from him. (Vol. 30) 1943 
Nag 178 (184) : I L R (1943) Nag 422 (DB). 

11. Succession certificate. [1] S. 4 of the Succes- 
sion Cert fioate Act (now S. 214 of the Succession Act, 
1925) does not apply to suits for sale on mortgages of 
immovable property, where no personal decree against 
the mortgagor is asked for. ('04) 28 Bora 630 (683, 634, 
635) (DB). ^ (’99) 26 Cal 839 (841, 842) (DB). * {'92) 
19 Cal 336 (339) (DB) (Do). * ('95) 22 Cal 145 (149) 
(DB). (Do) * ('06) 29 Mad 77 (78, 79) (DB). 

[But see ('94) 16 All 259 (268) (FB).] 

12. Consent decree. [1] A decree passed in terms 
of compromise need not conform to the pro» s:ons of 
O. 84. (Vol. 80) 1943 All 321 (326): iLR (1943) 
All 684 (DB). * (Vol. 7) 1920 Pat 731 (733) : 5 Pat L 
Jour 672 (DB). * (Vol. 8) 1921 Pat 320 (320) (OB). 
^ (Vol. 13) 1926 Oudh 885 (386) : 29 Oudh Cas 26 
(DB) * (Vol. 14) 1927 Pat 271 (277) : 6 Pat 888 (DB). 


^ (Vol. 10) 1923 Pat 375 (378) : 7 Pat 28 (DB). 

* (Vol. 11) 1924 Mad 645 (646) (DB). * (Vol. 8) 1921 
Lah 384 (385). (Do). * (Vol. 9) 1922 All 383 (384) : 
44 All 668 (DB). * (Vol. 22) 1935 Pat 385 (395): 
14 Pat 488 (DB). * (Vol. 24) 1937 Lah 874 (875). 

[2] It is open to mortgagor to waive benefit of pro- 
vision as to final decree — In such case final decree is- 
unnecessary. (*11) 14 C al L Jour 648 (651) (DB). 
^ ( 07) 34 Cal 886 (890) (DB) ^ (Vol. 1) 1914 P C 150' 
(lol, 152) : 42 ( al 776 : 42 Ind App 88 (PC) * (Vol. 10> 
1923 Cal 626 (628) : 50 Cal 650 (DB). 

[3] Compromise decree providing mortgage-money to* 
be paid in instalments - In default property to be sold — 
Final decree is not necessary. (Vol. 80) 1943 All 321 
(326):^! LB (1943) All 684 (DB). * (Vol. 80) 1943 
Lah 189 (190. 191). * ('07) 84 Cal 886 (390) (DB). 

* (Vol. 8) 1921 Lah 384 (385) * (Vol. 21) 1934 Cal 735- 

(786) (DB), ^ (Vol. 16) 1929 Lah 39a (391). ('11> 

10 Cai L Jour 91 (98) (DB). * (Vol. 16) 1929 Cal 11 
(12, 14) (DB). * (Vol. 14) 1927 AH 167 (168) : 49 All 
297 (FB). ^ 

[See also (Vol. 10) 192. Ca. 626 (628): 50 Cal 650* 
pB).] 
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[4] Instalment decree in terms of oompromise-Defaialt 
in payment of instalments - Decree-holder can apply for 
final decree. (Vol. 10) 1931 All 840 (341) (DB). 

[See also (Vol. 24) 1937 Oadh 453 (454).] 

[5] Where the parties have agreed that the decree 
should be drawn up under B. 4, a final decree under 
R. 6 is necessary. (Vol. 16) 1929 All 831 (883) (DB). 
* (Vol. 18) 1931 All 340 (341) (DB). 

[Sec also (Vol. 27) 1940 Oudh 90 (92) : 15 Luck 95.] 

[6] A compromise decree on a mortgage may fix a 
longer period than the six months allowed under the 
rale, for payment by the mortgagor. (Vol. 80) 1943 
All 321 (826) : 1 L B (1943) All 684 (DB). (Vol. 16) 
1929 All 881 (883) (DB). 

[7] Where a compromise mortgage decree authorises 
its enforcement against properties other than the mort- 
gaged property, execution of the decree by the arrest of 
the mortgagor is permissible. (Vol. 16) 1929 Lah 86 
(87) * (Vol. 19) 1932 All 439 (440) : 54 All 763 (DB). 

[See also (Vol. 19) 1932 Cal 775 (778, 780) : 59 Cal 
1314 (DB).] 

18. Appeal. [1] No appeal lies from an order 
refusing to extend time for payment under this rule 
after the final decree has been passed. (Vol. 17) 1950 
Nag 240 (240). 

[2] Under S. 97 of the Code, where a preliminary 
decree is not appealed from, it cannot be questioned in 
an appeal from the final decree. (Vol. 3) 1916 Bom 305 
(807) : 40 Bom 821 (DB), 

14. Calcutta amendment. — [1] Bengal Money- 
lenders Act -Brelimmary decree incorporating personal 
decree is not satisfied until personal liability is also 
satisfied - X^ersonal liability also can te scaled down if 
personal decree is made after Ist January, 1939 : 
(Vol. 30) 1948 Cal 372 (376) : I L B (1943) 2 Cal 417 
(DB). 

ORDBR 84 ROLE 5. 

Synopsis. 

1. Scope of the rule. 

2. Final decree, when can he passed. 

3/ Consent, decrees and decrees on award. 

4. Only one final decree to he passed. 

5. Form of final decree for sale. 

6. Court cannot go behind preliminary decree. 

7. Application for final decree. 

8. Notice to Judgment-debtor. 

8. Limitation. 

10. Mortgagor’s rights before confirmation of sale. 

11. Payment into Court. 

12. Return of documents. 

13. Dismissal of application for final decree. 

.14. Directing that he sold.” 

15. Power to enlarge time. 

16. Effect of sale under mortgage decree. 

17. Execution of final decree for sale* 

18. Transfer of final decree. 

19. Injunction restraining mortgagor from receiv- 

ing income of mortgaged property. 

‘20. Construction of mortgage decree. 

' 21. Appeal* 


22. Costs not recoverable personally 

23. Dekkhan Agriculturists' Relief Act. 

24. Nature of proceedings for f nal decree. 

25. Joint decree-holders. 

1. Scope of the rule, — [1] Buie applies only where- 
a preliminary decree has been passed under rule ('091 
10 Cal L Jour 91 (99) (DB). 

[2] The term ^ plaintiff * « should be interpreted* 
comprehensively— It includes transferees of plaintiff* 
(Vol. 31) 1944 Nag 296 (301) : 1 L B (1944) Nag 885- 
(DB). 

2. Final decree, when can be passed. — [1] A final 

decree under B. 5 is necessary onlv when the decree* 
originally passed is a prehminarv decree under B. 4, 
See (Vol. 32) 1945 Cal 322 (324) (DB). ( onrt instead 

of passing prelim»narv decree for sale, at once pro- 
nouncing final decree— -Final decree though irregular is- 
not altogether nullity). 

[2] Where only a money decree has been passed, & 
final decree under the rule is not necessary although the 
decree may authorize the r ecree-holder to realize the- 
decree amount by sale of the judgment - del tor's, 
property, (Vol. 12) 1925 Mad 1083 (1084). 

[3] Decree already passed under S. 88, i\ P. Act Final 
decree under the present rule is not necessary. (Vol. 11) 
1924 Mad 603 (603) (DB). ^ (Vol. 4) 1917 Mad 815 
(815, 816) (DB). 

[See however (Vol. 5) 1918 Pat 41 (45) : 4 Pat 
L [our 213 (DB). (Vol. 8) 1921 Mad 126 (180, 131) 
(DB). * (Vol. 14) 1927 Mad 190 (191> 192). (Property 
charged for pav ment of decretal money Decree absolute 
for sale must be obtained — Attachment not necessary.] 

[4] Where the plamtiff is directed under a prelimi- 
nary decree to f ay off a prior mortgage before sale, he 
is entitled to aopiy for a final decree for sale, even 
though he has made the r ay ment onU after the time 
fixed by the decree. (’02) 24 All 479 (481) (DB). 

[See also (1900) 1900 All W N 05 (95) (DB).] 

[5] Where the purchaser of a portion of the equity 
of rede npt on is made one of the defendants to a suit 
on a mortgage and, after the preliminary decree is pass- 
ed, he obtains an assignment of the mortgagee's rights, 
he is entitled to apply for a final decree, although only 
for a proportionately reduced portion of the mortgage 
amount. (Vol. 14) 1927 Mad 560 (662). 

[6] Mortgagor who allows execution to take place, 
without raising any objection, will be estopped from 
contending that the want of a final decree is fatal to the 
proceedings. (Vol, 29) 1942 Pat 343 (344). (Sale held 
after final decree but application for execution ma^a 
before final decree — Sale only irregular and not void.) 
*(Vol. 5) 1918Pat41 (46) : 4 Pat L Jour 213 (DB). 

* (Vol. 1) 1914 Mad 365 (865) (DB). * (Vol. 14) 1927 
Bom 131 (133) : 61 Bom 125 (DB), 

8. Consent decrees and decrees on award. - [1] A 
final decree under this, rule is not necessary in case of a 
consent decree providing for payment by instalments. 
(Vol. 14) 1927 Pat 271 (277) : 6 Pat 388 (DB). ^ (Vol. 15) 
1928 Mad 38 (39) (DB). * (Vol. 8) 1921 Lah 584 (385). 

* (Vol. 16) 1929 Cal 11 (14) (DB). * (Vol. 10) 1923 Cal 
626 (628) : 50 Cal 650 (DB). ^ (Vol. 16) 1929 Bom 227 
(.228). * (Vol. 14) 1927 All 167 (168) : 49 All 297 (FB). 

(Vol. 32) 1946 Nag 289 (291) ILB (1945) Nag 643 
(DB). (Unless a compromise decree is so drawn up as 
to require a final decree, it must be treated as exeouta- 

164 A. M. 
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to requite a final decree, it must be treated as executa- 
ble decree.). ^ (Vol. 18) 1931 Cal 546 (548) (DB). 
{Solenama expressly stating that no final decree is 
needed.) 

[See also (Vol. SO) 1948 All 821 (826) I L R (1948) 
All 684 (DB). (Order 34 is not exhaustive - Even in 
auit for sale parties by cqpipromise can settle form of 
decree r They can do away with necessity of passing 
preliminary and then final decree). ^ (Vol. 22) 1935 
Pat 885 (395) ; 14 Pat 488 (DB).] 

[2] A decree on an award is not a preliminary decree 
under Buie 4 and no final decree is necessary. (Vol. 17) 
1930 Lah 116 (117). * (Vo). 14) 1927 Sind 103 (104) • 
19 Sind L B 202 (DB). ^ (Vol. 11) 1924 Pat 263 (264) : 

3 Pat 221. ^ (Vol. 20) 1933 Lah 48 (50) : 14 Lah 243 
{Order 34 not applicable to decrees on an arbitration.) 

[3] A decree-holder is not precluded from applying 
for a final decree where a preliminary decree by consent 
has been passed. (Vol. 30) 1943 All 821 (826) : I L B 
(1948) All 684 (DB). (Agreement between parties that 
on the happening of certain event, decree-holder shall 
have right to apply for a final decree - Decree-holder 
has to apply for final decree - Art. 181, Limitation Act 
applies). * (Vol. 18) 1931 All 340 (341) (DB). ^ (’07) 34 
Cal 886 (891) (DB). ^ (Vol. 23) 1936 Oudh 178 (178) : 
11 Luck 757 (DB). (Compromise decree described as 
preliminary decree for sale and providing for final 
•decree in certain eventualities - Application for final 
decree is not barred.) 

[See also (Vol. 82) 1945 Nag 289 (291) : I L B 1946 
Nag 643 (DB). (If compromise decree itself p^^ovides 
for it, final decree may be necessary).] 

[4] See also notes on Buie 4. 

[5] A mortgage which is opposed to a certain statute 
cannot be validated by a consent decree and the mort- 
gagor can resist an application for final decree on the 
ground that the mortgage is not binding on him. 
(Vol. 6) 1919 Mad 429 (481) (DB). 

4. Only one final decree to be passed.— [1] This 
rule contemplates the passing of only one final decree. 
{Vol. 4) 1917 All 163 (164) ; 89 All 641 (SB). 

[2] Preliminary decree appealed from — Final decree 
should be based on appellate decree. (Vol. 30) 1943 
Mad 449 (450) : I L B (1948) Mad 804 (DB). (The 
fact that pending appeal, a final decree is passed by the 
trial Court, would not make the appellate decree from 
the preliminary decree a final decree.) * (Vol. 29) 1942 
Pat 848 (348) (DB). (But final decree based on trial 
Court’s decree is not nullity). * (Vol. 4) 1917 All 168 
(164) : 89 All 641 (DB). * (Vol. 21) 1984 All 89 (90, 91) 
(DB). (This principle will apply even if appeal is by 
some defendants only, provid^ the appeal is against 
the whole decree). ^ (Vol. 18) 1926 P C 93 (94) : 53 Ind 
Appl97 : 6 Pat 24 (PC). 

[8] A final decree can be passed pending an appeal 
from the preliminary decree and a final decree so passed 
is valid and executable. (Vol. 18) 1981 All 386 (888) : 
S3 All 288 (FB). * (Vol. IS) 1926 All 291 overruled). * 
(Vol. 26) 1989 Cal 601 (604) : I L R (1939) 1 Cal 477 
(DB). (Final decree passed pending appeal from prelimi- 
nary decree is not destroyed if preliminary decree is 
aflfirmed on appeal). (Vol. 15) 1928 Lah 904 (906) : 10 
Lah 182 (DB). ^ (Vol. 24) 1937 Mad 421 (424). (Appeal 
from preliminary decme - Final decree pas^ during 
pendency of appeal - Preliminary decree confirmed in 
appeal - Final decree already passed is valid and execu- 


table - No application for making fresh final decree is 
neoesaary.). * (Vol. 21) 1934 Pat 225 (227) : Is'Pat 379 
(DB). 

[4] Where a final decree is passed and subsequently 
the preliminary decree js modified on appeal, the Court 
of first instance may either prepare a new final decree or 
amend the preliminary decree already passed. (Vol. IS) 
1926 Ail 134 (135). ^ (Vol. 83) 1946 Mad 383 (886) 
(DB.) (Application for carrying out modifications in pre- 
liminary decree - There is no bar of limitation to such 
application). * (Vol. 21) 1934 Mad 65 (68). 

[But see (1932) 16 Nag L Jour 124 (127, 128) (DB). 
(Preliminary decree affirmed on apfeal - Final decree 
passed - Amendment of preliminary decree not allow- 
able).] 

5. Form of final decree for sale.— [1] For the form 
see Appendix D, Form No. 6. 

[2] Mortgaged property need not be specified in the 
decree. (Vol. 4) 1917 All 443 (444, 445) : 38 All 898 
(DB). 

[3] Mortgage-money payable under the bond in a 
lump sum — High Court is not justified in allowing 
instalments. (Vol, 17) 1930 Lah 132 (183). 

[4] Co-mortgagee made party defendant - Decree lor 
sale directing payment to him of part of the decretal 
amount — Held the form of decree was correct. (Vol. 17) 
1930 All 634 (636) (DB). 

[6] Absence of the word "absolute” after order” in 
order under S. 89 was not fatal (’03) 5 Bom L. B. 889 
(392) (DB). 

[6] Final decree made by endorsement on preliminary 
decree itself - Absence of separate final decree is merely 
an irregularity (Vol. 13) 1926 Lah. 364 (364, 365). 

[7] Mortgage of different properties to mortgagee 
under separate mortgages - Mortgagee obtaining final 
decree in a suit on the different mortgages - Final decree 
should contain position of parties under each mortgage, 
and money due under each separately, (Vol, 22) 1935 
Bang 514 (516) (DB). 

[8] Decree not in proper form - Decree-holder can 
realize his decree from the mortgaged property. (Vol. 
26) 1939 Pesh 34 (87) (DB). 

6. Court caunot go behind preliminary decree.— [1] 
Court cannot go behind the preliminary decree when 
preparing a final decree. (Vol. 16) 1929 All 252 (263) 
(DB). * (Vol. 21) 1984 Oudh 46 (46) (DB). (But Court 
can interpret preliminaiy decree and also correct acci- 
dental mistakes.) 

[See also (Vol. 18) 1931 All 657 (658, 659) (DB). 
(Order in which properties are to be sold put in issue 
and negatived - Not incorporated in preliminary decree - 
Not to be introduced in the final decree). * (Vol, 19) 1932 
Bom 136 (146) : 56 Bom 36 (DB). (Preliminary decree - 
Person not ^liculturist - Plea of being agriculturist 
cannot be raised at the time of final decree).] 

[2] The amount fixed m the preliminary decree can- 
not be altered except for some reason which may have 
arisen subsequent to the preliminary decree. (Vol. 14) 
1927 All 589 (589) : 49 All 809 (DB). 

[See also (Vol. 20) 1933 Bang 328 (325) (DB). (Mort- 
gage decree with interest at contract rate till suit and at 
Court rate till realization - Judge on application by 
defendant allowing instalments and orderixrg that decree 
should cease to bear interest - Order is without jurisdic- 
tion.). * (’09) 18 Cal yf N 744 (746) (DB). (Provision 
for any further interest than that provided for in preli- 
minary decree cannot be added).] 
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[3] Where after the passing of a preliminary decree 
the mortgagor (a Hindn) dies and his heirs are substi- 
tuted as his legal representatives, their objection that the 
mortgage is not binding on them cannot be raised in the 
proG^ings for the preparation of the final decree. (Vol. 
27) 1940 All 99 (100) : 1 L R (1940) All 153 (DB). 

[See however (Vol. 24) 1937 Mad 918 (922). (Ach- 
ar^apursha service inam. Mortgage of - Object on as to 
alienability can be raised on ground of public policy).] 

[4] Where the mortgaged property has been sold for 
arrears of revenue free from the mortgage and is no 
longer liable to be sold under the mortgage decree but 
the preliminary decree provides for its sale, the mistake 
need not be repeated in the final decree and such decree 
mnst be against the surplus sale proceeds rema ning 
after the payment of revenue. (Vol. 29) 1942 Pat 185 
(187). 

7. Application for final decree.— [1] Application for 
final decree must be made only to the court of first 
instance. (1900) 23 Mad 621 (DB). * (’ll) 13 Cal L 
Jour 459 (463) (DB). 

[2] The mortgagee must apply for a final decree, 
(Vol. 6) 1918 Bom 217 (219) : 42 Bom 309 (DB). * 
(Vol. 2) 1915 All 264 (265) : 37 All 414 (DB). (Bena- 
midar Transferee of preliminary decree can apply) * 
(Vol. 32) 1945 Mad 463 (463, 465) (DB). (Suit for sale 
by orig nal mortgagee * Sub-mortgagee impleaded as 
defendant— Preliminary decree ascertaining amount due 
to sub-mortgagee - Sub-mortgagee can apply for final 
decree), 

[3] An application for sale of the mortgaged property 
may te treated as an application for a decree absolute. 
(Vol 4) 1917 Mad 669 (669) (DB). * (Vol. 12) 1925 Lah 
640 (642) (DB). (Where the objection to decree-holder’s 
application for sale on the ground that there is no decree 
absolute under which properties could be sold is raised 
too late, objection will be disallowed.) 

[But see (Vol. 10) 1923 Sind 14 (15). 17 Sind L R 
205 (DB).] 

[4] Application for a final decree in a mortgage suit 
need not be in writing. (Vol. 18) 1926 Nag 152 (153). 

[5] Properties with respect to which final decree for 
sale IS applied for need not be described. (Vol. 16) 1929 
All 651 (551) (DB). (Item of property omitted from 
application - Final decree can include it.) 

[6] A decree-holder who attaches in e^recution of his 
decree a preliminary mortgage decree obtained by his 
judgment-debtor cannot apply for a final decree under 
this rule. (See also the case noted below). (Vol. 23) 
1936 All 857 (858) : I L R (1937) All 82 (DB). 

[7] Compromise in suit for dower stating the amount 
decr^ and making it a charge on the defendant’s pro- 
perty and also providing that a decree under O. 84 R. 4 
diould be passed in t^ms of the compromise - Suit 
decreed m terms of the compromise - But the blank 
spaces »n the form of the decree for amount due and 
date within which it is to be paid not filled up - Held 
in the circumstances of the case that the decree did not 
specify any amount as due nor fi^ any penod within 
Which It was to be paid and consequently there was no 
d:efault by the judgment-debtor, so that the decree-holder 
did n^ t have any occasion for applying for a final 
decree and so his failure to do so did not afieot his 
rights under the deciee owing to the efdux of any period 
of bmitaton. (Vol. 30) 1943 All 321 (326) :ILR 
(1943) AU 684 pB). 


8. Notice to Judgment-debtor —[1] This rule does 
not require any notice to be issued to the judgment- 
debto before the passing of a final decree though, as a 
matter of piaotice, such notice should generally be 
given. (Vol. 9) 1922 Nag 175 (177) ^ (Vol. 17) 1930 
Mad lOo (107, 108) (DB). (bemedv of the aggTie\ed 
party is to come up under O. 9 R. 18) * (Vol. 22) 1935 
Mad 716 (717, 718) (DB). (Notice sent to some defend- 
ants only - Application can I e dismissed only as against 
defendants to whom notice has not been sent.) * (’06) 4 
Cal L Jour 317 (318) (DB). ^ (*01) 25 Mad 506 (507) 
(DB). * (’95) 9 C P L R 5 (8). * (*99) 22 Mad 133 (186) 
(DB). * (Vol. 16) 1929 Mad 393 (394) (DB). * (Vol. 24) 
1937 S nd 273 (274, 278) : 31 Sind L B 180. 

[2] W'here a final decree has been passed ex-parte 
against a mortgagor to whom no notice has been given, 
the Cou»t has inherent jurisdiction to set aside the ex-* 
parte decree m fu^theiance of justice and equity. (’05) 
82 Cal 258 (256) (FB). 

[3] Application for final decree - Notice to all parties 
is not eomj.ulsO'\ - But if any party is aggiieved by 
omission to issue not ce, deciee can be set aside. 
(Vol. 22) 1985 Mad 716 (717) (DB). 

[4] Practice of issuing notice firmly established in 
Central Provinces. (Vol. 17) 1930 Nag 186 (186). 

[5] Notice for p assing final decree is not necessary- 
judgment-debtor therefo»e cannot as of right claim set- 
ting as de ex-par te decree. (Vol, 30) 1948 Pesh 81 (32). 

[6] Notice served - Defendant not appearing - Second 
notice not necessary - if one is ordered but not ‘^erved, 
there is no ground for setting aside the ex-patie decree. 
(Vol. 10) 1928 Nag 820 (320) : 19 Nag L R 124. 

9. Limitation. — [1] See notes on Art. 181 Limitation 
Act. 

[2] There is no limitation for the mortgagor’s appli- 
cation for depos t of the n oitgage-rooney under the 
preliminary deciee (Vo . 9) 1922 Oudh 38 (84). 

[3] Application under O. 84 E» 5 - Art, 166, Limita- 
tion Act does not apply. (Vol. 32) 1945 Cal 6 (13) : 
I L B (1943) 2 Cal 485. 

[4] Application by sub-mortgagee defendant, for his 
transf osition as plaintiff to enable him to apply for 
final decree made more than three years after date for 
payment fixed under preliminary decree, is barred. 
(Vol. 82) 1946 Mad 463 (464) (DB). 

10. Mortgagor's rights before confirmation of 
sale.— [1] Under S. 89 of the Transfer of Property Act, 
the defendant’s ' ight to redeem and the security became 
both ext nguished on the passing of the otdei absolute. 
(Vol. 6) 1918 P C 34 (35) : 40 All 407 : 45 Ind App ISO 
(PC). ^ (Vol. 16) 1929 Cal 233 (286) (DB). ^ (Vol. 7) 
1920 P C 79 (80) : 42 AU 864 : 47 Ind App 71 (PC). 

[But see (’06) 29 Mad 37 (40) (DB). *(*06) 28 AU 
778 (780) (DB). * (’04) 9 Cal W N 171 (174). (Until 
sale IS confirmed mortgage subsists.) 

[2] The words as to the extinguishment have been 
omitted in the present rule with the effect that a 
final decree does not now extinguish the mortgage secu- 
rity or the right to redeem. (Vol. 19) 1922 P C 11 (12, 
13) : 48 Ind App 465 : 43 All 469 (PC). * (’43) I L R 
(1943) 1 Cal 324 (331). * (Vol. 27) 1940 Bom 821 (828): 

I L B (1940) Bom 605. * (Vol. 26) 1989 Cal 16 (17) : 
1LR(19S8) 2 Cal 643. * (Vol. 11) 1924 Mad 650 
(653) : 47 Mad 551 (DB). (A second suit on a mortgage 
against a person not impleaded in the previous suit on 
the same mortgage is not be barred.) 
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l3But see (Vol. 12) 1925 All 6 (8) (DB). * (Vol. 13) 
1926 Mad 816 (819) : 49 Mad 691 (DB). (Payment by 
i;he defendant after order absoltite for fale is qtaa jndg- 
ment-debtor and not as a mortgagor). ] 

[3] The mortgagor’s right to redeem continiaes till 
the confirmation of the sale. (Vol. 31) 1944 Bom 85 (36) 
<DB). (Only de>endant can avoid sale— Junior member 
of Hindu joint family represented by the manager in 
the suit is a ‘defendant’ within the meaning of sub- 
rule (1) ). (* Vol. 27) 1940 Bom 321 (828) : T L R (1940) 
Bom 605. (Vol. 21) 1934 Cal 822 (823). (Even though 
the confirmation is delayed by the act of the judgment- 
debtor himself). ^ (Vol. 24) 1937 Mad 560 (oil). 
^ (Vol. 24) 1987 Nag 196 (196) : I L R (1939) Nag 810. 
^ (Vol. 28) 1936 Lah 562 (563, 564) (DB). (sale taking 
place after 1st April 1930 - Order 84 Rule 5 as 
amended coming into force on l‘-t April 1930 - Amended 
law applies.) 

[4] Under this provision a stranger purchaser can 
get five percent only on the amount he has actually 
paid into Court and not on the amount of the accepted 
final bid and a decree-holder purchaser who sets ofi hia 
decree against the price can get nothing on the amount 
set off. (’43) I L R (1943) 1 Cal 324 (336). (Sale by 
Registrar under Original Side Rules). 

[5] Deposit by mortgagor after sale under mortgage 
deoree-Deposit whether should include costs— Procedure 
indicated Case relating to Registrar’s sale on Original 
Bide. (Vol. 29) 1942 Cal 44 (45), 

[6] Auction-purchaser of the mortgaged property 
in execution of the final decree is not a necessary party 
iio a proceeding under sub-rule (1) by the mortgagor. 
<Vol. 28) 1936 Lah 562 (564) (DB). 

11. Payment Into Court.— [1] The rule provides 
that mortgage-money should be pa^d into the Court. 
(Vol. 26) 1939 Lah 79 (81) : I L R (1939) Lah 813. 
{Terms as to payment in Court are imperative). 

[See also (Vol, 23) 1936 Oudh 152 (153) : 11 Luck 
500 (DB). (Difference between payment ‘m' Court in 
presence of Judge and payment ‘into’ Court is technical 
•—Procedure is not defective if payment is made in 
iormer manner).] 

[2] Where money is paid out of Court to the mort- 
gagee after the final decree is pas'-ed, O. 21 R. 2 will 
apply and the payment can be certified to the executing 
Court. In the absence of such certification withm the 
limitation period, the execution Court will not take 
■cognizance of it. (’12) 16 Cal L Jour 169 (172, 173) 
(DB). (After order absolute under T,P. Act). 

[3] If the payment is made after the preliminary 
decree and before final deotee is passed, the Court 
etseouting the final decree cannot recognizer such a pay- 
ment unless certified. (Vol. 7) 1920 Mad 97 (99) (DB). 
^ (Vol. 14) 1927 All 710 (710): 50 All 111 (DB). 

[4] As mortgage suit continues until final decree is 
passed— Mortgagor can allege and prove an adjustment 
or payment out of Court and though the decree-holder 
may not admit it, the Court passing the final decree can 
inquire into the disputed adjustment os payment and 
pass an appropriate decree m accordance with its find- 
ing. (Vol. 32) 1946 P C 152 (166) : 20 Luck 461 : 72 
Ind App 277 (PC). * (Case law discussed) (Vol, 29) 
1942 Oudh 358: 18 Luck 71 Reversed ; (Vol. 14) 1927 

“ Oudh 275 * (Vol. 22) 1935 Oudh 813 : 11 Luck 116 
<VoL28) 1936 Oudh 162: 11 Luck 500; * (Vol. 19) 


1982 Lah 231 ; ^ (Vol. 22) 1935 Lah 168 ; ^ (Vol. 26) 
1939 Lah 79 : ILR (1939) Lah 313 and * (Vol, 6) 
1919 Mad 792 : 42 Mad 61 (Overruled). 

[5] In the case of a compromise decree, rule 6 does 
not apply and the Court can recognize payments made 
out of Court. (Vol. 9) 1922 All 383 (884) : 44 All 668 
(DB). * (Vol. 7) 1920 Pat 731 (733) : 5 Pat L Jour 
672 (DB). 

[6] Mortgagee in possession as receiver must account 
for rents and profits before he can obtam order absolute 
for sale ('ll) 13 Cal L Jour 459 (462) (DB). 

[7] Payment into Court within a certa'n time 
ordered — It is sufficient comoliance if judgment — 
debtor brings the money into Court withm the time 
fixed and diligently takes the necessary steps for 
actual payment wto the treasury ('82) 8 Cal 628 (529) 
(DB). 

[8] Preliminary decree providng that plaintiff 
should redeem certain prior mortgages —Plaintiff pay- 
ing the money in«o Court but subsequently with - 
drawmg it— Payment is illusory. ('98) 1898 All W N 
105 (106). 

[9] The mortgagor applied to the Debt Conciliation 
Board for the settlement of the debt and in accordance 
with the direction of the Board, an agreement was 
executed by the parties, whereby- it was agreed that the 
mortgagor should pay the amount within a period of 
four months and that if it was not paid within that 
time, the mortgagee should be at libe'ty to recover the 
“sum With interest 'which had accrued thereon and costa 
of executing the agreement as a decree for the sale of the 
mortgaged property. The agreement was registered 
undes S. 14 (2) of the Madras Debt Conciliation Act. 
The mortgagor failed to pay what was due and conse- 
quently, the mortgagee instituted execution proceedings, 
ihe property was sold and purchased by the mortgagee. 
Before the sale was confirmed, the mortgagor paid into 
Court the amount due and asked that the deposit should 
be treated as payment under O. 34, r. 5 : Held, that 
the agreement before the Board when registered must 
be regarded as a final decree in a mortgage suit and that 
therefore, O. 34, r. 5 applied. The mortgagor was 
entitled to have the money paid into Court treated as a 
deposit under O. 84, r. 5 (Vol. 32) 1945 Mad 422 (423) 
(DB). 

12. Return of documents.— [1] Where the preli- 
minary decree does not provide for the payment of 
damages by the plaintiff if he {ails to deliver sitr^he 
documents relating to the mortgaged property. Court 
cannot grant such relief by way of execution. The 
mortgagor may sue separately for damages, (Vol. 9) 
1922 Mad 299 (300) (DB). 

(See also notes on S. 51 and O. 34 R. 3). 

18. Dismissal of application for final decree,— [1] 
Plaintiff s absence is not a ground for dismissing his 
application for final decree. If it is dismissed on this 
ground, tbe dismissal should be set aside and a final 
decree passed. (Vol. 21) 1934 Oudh 209 (210) (DB). 
(If dismissed, refusal to restore it, is failure to exercise 
jurisdiction vested by law.). * (Vol. 20) 1933 Oudh 229 
(281) : 8 Luck 496 (DB). (Such a dismissal amounts 
not only to refusal to pass the final decree but to rever- 
sal of the preliminary decree). ^ (Vol. 12) 1925 All 622 
(623) : 47 AU 546 (DB). ^ (Vol. 14) 1927 All 439 (440): 
49 All 592 (DB). 

[See also (Vol. 18) 1931 Mad 795 (796, 797) (Dismis- 
sal for not taking steps as ordered— Period of three 
months under O. 9 R. 5 not given— vifss).] 
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[2] The Court can entertam a fresh aoplioation for 
final decree in case of dismissal of prior one for absence. 
.{Vol. 6) 1918 All 285 (286) : 40 All 235 (DB). 

[See also (Vol. 20) 1933 Oudh 229 (231) : 8 Luck 469 
(DB). (Preliminary decree for sale passed —Application 
for final decree dismissed under O. 9 E. 3 -ApplioaVon 
after period of 2^ years under S. 151 to set aside 
dismissal should be entertained and final decree passed). 
^ifr(Vol. 20) 1933 Mad 55 (46): 56 Mad 310 (DB). 
(Dismissal for non-payment of batta— Fresh applica- 
tion allowed under 0. 9 E. 4 and Section 141) ^ (Vol. 24) 
1987 Bind 273 (278) : 31 Smd L E 180 (Application for 
final decree dismissed for non-payment of costs for 
issuing notice— Fresh application can be made under 
O. 9 K. 4 read with S. 141).] 

[3] Failure to give a list of properties m respect of 
which the final decree prayed for on wrong calculation of 
interest. — Application cannot be dismissed. (VoL 14) 
1927 All 439 (441) : 49 Ail 592 (DB). 

14. "Directing that be sold.”— [1] Where 

Court pass'ng mortgage decree definitely Jays down order 
in which properties are to be sold, executing Court 
•cannot Ignore the order and change it. (Vol. 20) 1933 
Pat 161 (163) : 12 Pat 77 (DB). 

[2] Court cannot overrule any specific provision in 
the mortgage deed itself concerning the order (Vol. 6) 
1919 Pat 281 ; 4 Pat L Jour 207 (DB). 

[8] Where the mortgaged property has been com- 
pulsorily acquired by the Government under the Land 
Acquisition Act, the rights of the mortga^ree are trans- 
ferred to the compensat’on money awarded under the 
Act. (»07) 10 Cal L Jour 150 (177, 178) (DB) * (’07) 6 
Cal L Jour 745 (747, 748) (DB). 

[4] Where the property has b®n sold for arrears of 
•Government revenue the final decree should be d reeted 
against the surplus sale prcoccds. (Vol. 29) 1942 Pat 
186 (187). (If O. 34 B 6, sub-rule (3) is not wide 
enough to cover such a case Court may act in exercise 
of its inherent powers under S. 151, C. P. Code.) 

[6] Share m joint family property mortgaged— 
Subsequent bona fide partition of family properties — 
Property mortgaged allotted to another coparcener. 
Mortgagee can proceed only against the property allotted 
.to l;iis mortgagor. (’99) 26 Cal 434 (438) (DB). *(’07) 
6 Cal L Jour 46 (49) (DB). (The mortgagee is entitled 
to proceed against only the substituted security.) * (’99) 
23 Bom 885 (390) (DB). 

[6] Mortgagee is entitled to bring to sale any 'portion 
-of the mortgaged property if he «s satisfied that the 
sale of such property will be suflBcient for the purpose 
of enabling him to realise his dues. (Vol. 27) 1940 
Cal 169 (160) : 1 L B (1939) 2 Cal 455 (467). * (Vol. 
26) 1989 All 314 (314): ILE (1939) All 150 (DB). 

[See also (Vol. 28) 1941 Cal 205 (207) : ILE (1940) 2 
Cal 520. (It cannot be said that by failure to proc^ 
^ against the entire property, he waives his right to do so 
*in a subsequent execution case).] 

' [7] Mortgagee cannot release from his claim any 
'portion of the properties so as to prejudice the persons 
interested in tie other portions. (’06) 38 Cal 613 (622) 
'PB). 

[8] Where the judgment— debtor contends that the 
decree refers to some other property than the one 
proceeded against by the judgment— creditor, it is for 
him to show wh’oh that property is. (’74) 22 Suth 
W E 380 (381) (DB). 


15. Power to enlarge time.— [1] Eule 4 as 
amended by Act XXI of 1929 empowers the Court to 
enlarge the time fixed for payment of the mortgage 
monev under a preliminary decree. (Vol. 20) 1935 
Bang 323 (325) (DB) (In granting time interests of 
mortgagee should also be considered— Mortgagee banker 
pressed by creditors -Time should not be extended 
merely to allow mortgagors to reap benefit of rise in 
price that may eventuate). 

[2] See also note 5 on section 148. 

16. Fffect of sale under mortgage decree.— [1] A 
sale under a mortgage decree parses the interest both of 
the mortgagor as well as of the mortgagee. (Vol. 32) 
1945 Nag 289 (291): ILE (1945) Nag 643 (DB), 

* (*78) 2Mad 108 (112) (DB) * (’93) 16 Mad 121 (125, 
126) (DB). * (’96) 20 Bom 390 (393) (DB). * (Vol. 9) 
1922 All 495 (496) : 44 All 488 (DB). * (V©1 19) 1932 
Cal 126 (132, 133): 59 Cal 117 (DB). (Puiohase by 
puisne mortgagee in prior mortgagee’s suit —Eight of 
redemption of mortgagor is extinguished, though 
puisne mortgagee gets subrogated to plaintifi’s rights) 

* (Vol. 23) 1936 Bang 127 (128). Mortgagee auction- 
purchaser is in the same position as independent 
purchaser.) 

[See however (Vol* 18) 1931 All 466 (480): 53 All 
1023 (FB).] 

[But see (’09) 12 Oudh Cas 45 (51) (DB). Per 
Chamier (JC).] 

[2] Where the mortgagee has waived has claim 
against a particular mortgagor, the sale does not operate 
on the rights of that mortgagor, (’ll) 12 Ind Cas 199 
(200) (Upp Bor). 

[3] Any enlargement which takes place in the interest 
of the mortgagor subsequent to the final decree enures 
for the benefit of the auction-purchaser. (*91) 18 
Cal 164 (176, 177): 17 Ind App 201 (PC). * (’12) 40 
Cal 89 (102): 39 Ind App 228 (PC). 

[4] Liability to pay the Government revenue 
accruing due on the ju operty after the purchase is on 
the auction-purchaser. (’12) 40 Cal 89 (102, 103): 39 
Ind App 228. 

[5] A mortgagee decree-holder purchasing the 
mortgaged property in execution of his decree is not 
bound to give credit to the mortgagor for the market 
value of the property but only foi the actual price for 
which he purchased it. (*96) 18 All 31 (33)* 

[6] A mortgagee who himself purchases the mort- 
gaged property in execution of his decree for sale 
becomes the owner of the property and cannot main- 
tain, as against subsequent purchasers, the position 
tbat the mortgage still remained an encumbrance. 
(Vol. 13) 1926 Cal 165 (166, 167) (DB). 

[7] Final decree Jor sale containing no exemption 
of paftioular property sold — Subsequent correotioa of 
decree does not affect validity of sale. (Vol. 17) 1930 
All 578 (579) (DB). 

[8] Judgment-debtor standing by and allowing 
sale to take place is estopped from questioning 
Validity of sale so as to prejudice the interest of the 
innocent purchaser (*04) 27 All 62 (66j (FB). 

17. Execution of final decree for sale.— [1] Proceed- 
dings for sale under a final decree or under an order 
absolute are proceedings in execution. (1900) 3 Oudh 
Cas 1 (7) (DB). 

[2] Court executing the final decree cannot go 
behind the decree. (’05) 28 All 193 (195) (DB). * (*98) 
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1 Oudh Cas 49 (60). ★ (Vol. 5) 1918 Cal 459 (460) 
(DB). * (Vol. 17) 1980 All 520 (520) (DB). (Final 
decree passed by Court havmg iurisdiction cannot be 
contested by judgmeot^debtoi who remains absent 
on notice being served.) ^ (Vol. 26) 3939 Pat 113 
(114) (DB). (Terms of final decree varying from 
thoi^e of preliminary decree— Judgment-debtor not 
objecting to such final decree-^Eticeoutton sale held and 
oonfimed— Judgment-debtor cannot say that the 
final decree or sale is not binding on him). * (Vol. 24) 
1957 Oudh 453 (454). (Judgment— debtor not object- 
ing to preparation of final decree though served with 
nct\oe— 'He cannot contend m execution that final 
decree was unnecessary). * (Vol. 24) 1937 Lah 874 
(876). (Passing of final decree by consent without 
preliminary decree — ^Decree not appeal led against— 
Executing Court cannot question its validity.) 

[See also (Vol. 24) 1937 Mad 918 (921). (Doctrine 
that executing Court oannat go behind decree is not 
applicable where cbjection is tahen at the stage of 
passing of final decree in mortgage suit. ^ (Vol. 3) 

1916 Mad 795 (798) (DB). (Accounts not allowed by 
decree can betaken in execution by consent of parties)]. 

[3] It is only the fiinal decree that can be executed. 
(’05)8 Oudh Cas 76 (76). * (Vol, 8) 1921 Pat 320 (320) 
(DB). * (*99) 9 Mad L Jour 349 (350) (DB). 

[4] A decree for sale providing in terms that the 
rights of prior mortgagees should not be prejudiced is 
nr t incapable of execution. (Vol. 3) 1916 All 323 (324) 
(DB). 

[5] No attachment is ntcessary before sale under a 
mi itgage decree. (*80) 4 Bom 616 (620) (FB). * (Vol. 
3) 1916 Mad 786 (788) (DB). * (Vol. 26) 1939 Lab 473 
(474): ILB (1940) Lah 281. 

[6] O. 21 B. 58 does not apply to claims preferred 
against the execution of mortgage decree. (See notes 
under O. 21 B. 58). 

[7] The transferee of the mortgagor’s interests 
after the final decree is not a necessary party to the 
execution proceedings. (Vol. 17) 1930 All 697 (699) 
(DB), * (’21) 68 lud Cas (144) (DB) (All). 

[8] A court Can sell under a mortgage decree only 
the property comprised in the mortgage. (Vol. 4) 

1917 PC 197 (200) (PC), * (1900) 22 All 442 (444) 
(DB). (Even though mortgage decree erroneously 
includes non-hypotbecated properties also) * (Vol. 
23) 1936 Bang 127 (129), (Property not included in 
mortgage decree fraudalently inserted in sale certifi- 
cate-purchaser gets property that was included in 
mortgage decree only.) 

[See also (’02) 5 Ondb Cs® 108 (109) (DB). (Mort- 
gagee cannot lemedy against other prope^y of 
mortgagor in executing his decree).] 

[9] Proceedings for execution of a final decree for 
sale can be stayed under Order 41 Buie 6 of tlTe Code. 
(Vol. 36) 1929 Lah 552 (562). 

[10] Mortgage-decree against manager of joint 
Hindu family — Junior member of family can apply 
to stop sale under B. 5. (Vol. 81) 1944 Bom 35 (36) 
(DB). 

18. Transfer of final decree.— [1] Transfer of a 
final decree lor sale requires registration. 

[See (Vol. 12) 1925 Oudh 399 (399) : 28 Oudh Cas 
J162 (Net good Law).] 

19. Injunction restraining mortgagor from receii^ng 
jBcome of mortgaged property.— [1] After passing of 


final decree for sale. Court cannot grant an injunction 
restraining the mortgagor from receiving the income 
of the mortgaged property. It can only bring the 
property to sale (Vol. 2) 1915 All 277 (278) : 37 All 
423 (DB). 

20. Construction of mortgage decree. — [1] Suit 
by mortgagee on S'mple mortgage— Decree passed for 
payment of mortgage amount within three months ' on 
failure of which mortgai^iee to be put in possession as 
provided m the bond* Decree becoming final — 
Mortgagee put in possession Suit by mortgagor for 
accounts— Decree held did not amount to foreclosure — 
Possession of mortgagee was only as a mortgagee, not 
piecluding right of r^emption (*96) 19 Mad 249 (254): 
28 Ind App 32 (FC). 

[2] Decree providing for sale on default of two in- 
stalments— Decree-h< Ider cannot sell property on 
default of ore instalment (Vol. 7) 1920 Bom 56 (57): 
44 Bom 981 (DB). 

[3] Suit on bond for payment of money hypothe- 
cating immovable property as oollateial security — 
Claim agaii st defendant personally and also against 
property — Decree simply stating ' claim of plaintiff 
be decreed*— Decree held net merely a money decree 
but also against property (*81) 3 Ail 388 (390) (FB). 

[4] So ton bond hypothecating immovable pro- 
pert y-Deiendaut agreeing to pay amount by in^tal- 
ments — On default, plaintiff at liberty to sell pro- 
perty— Decree pa'^sed m term^ of agreement — ^Decree 
held only a money decree and not giving lieu on pro- 
perty. (’81) 3 All 216 (219) (FB). 

[5] Mortgage decree as per { laini wrongly including 
non-hypothecated propeities aKo — intention was 
only to pass deciee against hypothecated properties 
specified in the t laint (1900) 22 Ail 442 (444) (DB). 

[6] Moitgagt-d tpropeity ordinarily means hypo- 
theca — If any |.art is found invalid it will be 
excluded fiom the decree (Vol. 20) 1933 Oudh 1 (3): 
8 Luck 217 (FB). 

21. Appeal. — [1] As an appeal lies from a final 
decree for sale, ‘t is not open to revision under S. 115 
(*02) 25 Mad 244 (268) (FB). ^ (*20) 5 Pat L Jour 342 
(343) (DB). ^ ( 02) 29 Cal 651 (653, 654) (DB). 

[2] An order rejecting an application for a final 
decree IS aprealatle as a decree (Vol, 6) 1919 Mad 
709 (709, 710): 42 Mad 52 (DB). ^ (Vol. 8) 1921 Cal 
651 (552) (DB). ^(Vol. 19) 1932 Lah 214 (215) (DB). 

pee (Vol. 28) 1941 Mad 817 (839) : ILR (1942) Mad 
60 (DB), (Refusal t pass final decree is apy ealable as 
a decree under S. 96 but it does not amount to 
dismissal of "Uit).] 

[3] Where C ourt merely postpones pa^smg of final 
decree on account of the pendency < f an appeal against 
preliminary decree, the order is not a decree — It is 
however revisable. (Vol, 21) 1934 Pat 225 (226); 13 
Pat 379 (DB). 

[4] An order allowing an application under this 
rule is not ap$ ealable (Vol. 21) 1934 Mad 198 (198) 9 
57 Mad 437 (DB). 

[See also (Vol. 29) 1942 Pat 840 (341) (DB). (Order 
directing that account*; be taken and final decree made 
out --No appeal lies — -Party should awaU completion 
of final decree),] 

[5] A decision as to the order in which the mortga- 
ged properties should be sold mav amount to a decree 
if it afreets the rights of co-deiendants tnter $e, (Vol. 
16) 1929 Mad 506 (508) (DB). 
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® 6. Where the nett proceeds of any sale held under the last preceding rule are found 
Eeooveiy of balance inBufi6.eient to pay the amount due- to the plaintiff, the Court, on applioatioa. 
4aeonniortgaga m by him may, if the balance ia legally recoverable from the 
®dt for sale. Otherwise than out of the property sold, pass a decree for such balance. 

[T. P. Act. Old S. SO (1).] 

[a.] Substituted by the Transfer of Property (Amendment) Supplementary Act, 1929 (21 [XXI] of 1929), 
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[6] Where after a sale ^ in execution of a mortgage 
'decree, the mortgagor applies for an order under sub- 
rule (1) cf this rule, the decision of the executing Court 
on such application is covered by S. 47 and is appeal- 
aible. (Vol. 19) 1932 Ail 85 (89) : 53 All 391 (DB). 
^ (Vol. 23) 1936 Lah 662 (564) (DB). 

22. Costs not recoverable personally. — [1] In the ab- 
'sence of anything to the contrary in the decree itself, the 
costs awarded against a moitgagor cannot be recovered 
personally fiom the mortgagor. (Vol, 11) 1924 All 104 
{l04, 106) : 45 All 630 (DB). * (Vol. 15) 1928 Mad 604 
•{606). (Question is one of construction of mortgage 
decree in each case.) * (Vol. 13) 1926 All 424 (426); 
48 All 426 (DB). * (Vol. 3) 1916 Pat 1 (1) : 2 Pat L 
Jour 51 (DB). * (*98) 20 All 623 (526) (FB). (Over- 
ruling 1898 All W N 33). * (*08) 35 Cal 431 (438) (DB). 
«(Only in the event of the mortgaged property being 
iound insufficient, properties other than those mort- 
gaged can be proceeded against) * (*07) 30 Mad 464 
f(465) (DB). (Do.) * (Vol. 24) 1937 Rang 71 (72) : 14 
Rang 538. 

[2] Costs subsequent to final decree need not be add- 
•ed to mortgage money (Vol. 13) 1926 All 68 (69). 

[3] Unless the decree directs specifically, a puisne 
mortgagee defendant is not personally liable for costs 
^f the suit. (Vol. 19) 1982 Bang 163 (163) : 10 Rang 
808 (DB). 

[4] Purchaser of equity of redemption— Frivolous 
'defence in the mortgage suit— Court can make him 
personally liable for costs of mortgagee (Vol. 18) 1931 
Mad 272 (272) (DB). ^ (Vol. 20) 1988 Lab 829 (880) 
<(DB). (Non-mortgagor defendant raising false pleas 
.made personally liable for costs.) 

[See also (Vol. 6) 1919 All 297 (298, 299) : 41 AU 
473 (DB). (Unsuccessful mortgagor appellant),] 

[6] Appeal from preliminary decree impleading 
some defendants against whom suit was dismissed— 
Decree for coats against these defendants only — Mort- 
gagee can recover costs personally against them 
t(Vol. 26) 1939 Cal 166 (168, 169) (DB). 

28. Dekkhan Agriculturists* Relief Act— [1] A 
"decree for sale upon a mortgage under S. 16 (b) of the 
Dekkban Agriculturists’ Belief Act not a decree nisi 
4 bnd no final decree is necessary before it can be en- 
forced. (Vol. 30) 1948 Bom 24 (26) (DB). * (Vol, 11) 
1924 Bom 169 (170) : 48 Bom 172 (DB). 

[2] Now see the Bombay Agricultural Debtors’ 
Belief Act, XXVIII of 1939. 

24. Nature of proceedings for final decree— [1] The 
present Code makes it clear that a decree under B. 4 is 
incapable of execution. (Vol. IS) 1926 Mad 416 (416) 
\(DB). 

[2] The proceedings under B. 5 are proceedings in 
the suit itself for a supplemental decree and cot pro- 
ceedings in execution. (Vol. 8) 1921 Cal 661 (652) (DB). 

(Vol. 20) 1933 Cal 798 (799). * (Vol. 22) 1935 Pat 


885 (389, 390, 394) : 14 Pat 488 (DB). (Vol. 3) 1916 
Mad 528 (528, 624) : 39 Mad 488 (DB). * (Vol. 12) 
1925 Nag 15 (16). * (Vol. 13) 1926 Smd 20 (21)1 
{Application for joinder of legal representatives after 
preliminary decree amd before 6 nal decree is not one 
in execution proceeding). ^(Vol. 18) 1931 All 386(387. 
888) : 58 AU 283 (FB). * (Vol. 24) 1937 Mad 918 (923). 

[8] The provisions of 0. 22 apply to proceedings 
for final decree. (Vol. 6) 1919 Pat 430 (433) : 4 Pat D 
Jour 240 (FB). ^ (Vol. 4) 1917 AU 429 (429) : 39 AU 
561 (DB). 

[4] The doctrine of lis pendens applies to such pro- 
ceedings. (Vol. 2) 1916 All 27 (28) (DB), # (’09) 18 
Cal W N 1188 (1148) (DB). (Doctrine of lis pendens 
applies to an ex-parte decree in a mortgage suit 
Obiter). 

[See (Vol. 2) 1915 Nag 28 (28) : 12 Nag I, R 50 (Suit 
for foieolosuxe).] 

[5] A mortgage suit must be considered to be pend- 
ing, till a final decree under sub>rule (1) or sub-rule (3) 
of this rule is passed and the mere dismissal of an 
application for a final decree, though it may amount 
to a decree and be appealable under S. 96, Is not equi- 
valent to a dismissal of the suit. (Vol. 28) 1941 Mad 
817 (819): I LR (1942) Mad 60. (Mortgage Suit- 
Application for final decree - Dismissal of application, 
decree having been satisfied under S. 19, Madras Act 
IV of 1938 - This does not terminate the suit and 
deoree>holder may still apply for final decree for 
balance due). 

25. Joint decree-holders — [1] One of several joint 
decree-holders cannot certify satisfaction of the decree 
beyond his own interest in the decree bo as to bizid the 
other decree-holders. (’04) 26 All 318 (320] (DB). 

[See also (’09) 32 AU 164 (166) (DB).] 

[See also notes under O. 21 R. 15}.] 

OBDER 84 R0IE 6. 

Synopsis. 

1. Personal decree for balance against mortgagor. 

2. PeraonalliabiUty of p urehaser from mortgagor. 

3. Personal liability' Isa question of eonstraotloa 

ot the Instrument. 

4. Personal decree against person not the mort- 

gagor. 

5. Personal decree against the helm of the mort- 

gagor. 

6. Personal remedy under eompromise decrees* 

7. Personal remedy under decree on award. 

8. Where nett proceeds of any such sale are found 

insuffieient. 

9. Amount due". 

10. Legally recoverable*’. 

11. Legally recoverable from the defendant othei-^ 

wise than out of the property sold 

12. Prior and puisne mortgagees. 
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13. Costs agaipst pidsne mortgagee. 

14. Insolvency of mortgagor. 

15. Limitation. 

16. Succession certificate. 

17. Notice. 

18. Execution of personal decree. 

19. Appeal. 

'10. Nature of proceedings under Rule 6. 

1. Personal decree for balance against mortgagor— 

[1] The mortgagee may, by way of application, obtain 
a personal decree against the mortgagor, for the 
balance still remaining due to him after the mortgaged 
property is sold. (Vol. 13) 1926 All 348 (844). * 
(Vol. 14) 1927 Lah445 (447) : 8 Lah 721 (DB). * (Tl) 
35 Bom 452 (461) (DB). 

[2] The object of the rule is to enable a decree for 
balance due after sale of mortgage properties to be 
passed m the mortgage suit itself and to avoid multi- 
plicity of proceed ngs. ('06) 28 All 365 (371, 872) 
(DB). ^ (*92) 14 All 513 (516) (DB). * (Vol. 7) 1920 
Bom 95 (95) (DB). * (’02) 25 Mad 244 (286) (FB). 

[3] A separate suit for enforcing the personal 
liability would ba barred under the pi o visions of 
Order 2 rule 2. (Vol. 7) 1920 Oudh 251 (252) : 23 Oudh 
Cas 145 (DB). ('02) 25 Mad 244 (287) (FB). * (Vol. 9) 
1922 Pat 450 (458) : 1 Pat 506 (DB). 

[4] A personal decree under this rule will be granted 
only after the mortgagee has exhausted his remedies 
against the security. (Vol. SO) 1943 Cal 872 (876) : 
I L R (1942) 2 Cal 417. * (Vol. 29) 1942 Pe«h 85 (86) 
^ (’82) 62 Mad L Jour 170 (178, 174) (PC). * (Vol. 17) 
1930 Oudh 877 (878): 6 Luck 202 (FB). * (Vol. 17) 
1930 All 69 (71): 52 All 868 (FB). * (Vol. 28) 1986 
Mad 84 (87) : 59 Mad 188 (FB). 

[5] The mortgagee plaintiff will not be precluded 
from applying under the rule on the ground. 

[a] Omitting to include prayer for the relief in the 
plaintiff. (’99) 1899 All W N 72 (72) (DB). ^ (’09) 4 
ind Cas 256 (257) (DB) (Bom) ^ (Vol. 20) 1983 Oudh 
520 (521) : 9 Luck 211 (DB). 

[But see (Vol. 11) 1924 Lah 132 (135, 186) (DB).] 

[b] Omiss'on from the original decree to reserve 
the liberty to apply under this rule for a personal 
decree. ( ’ 82 ) 62 Mad L Jour 170 (174) (PC). (Con- 
firming (Vol. 16) 1929 Cal 387) * (Vol. 81) 1944 Mad 
65 (66) : I L R (1944) ^ad 672 (DB). 

[6] Compromise in mortgage suit providing for 
payment by mstalmcnts With^ a default clause that 
decree will be executed on default-Right to apply for 
personal decree not reserved — Held there was no 
waiver of benefit of the i ersonal covenant-Court’s 
power to give relief did net depend on this rule or the 
clau'?e re ‘serving the right m preliminary decree. (’82) 
62 Mad L Jour 170 (1/3, 174) (PC) (Confirming (Vol. 
16) 1929 Cal 887). 

[7] The liberty clause in a preliminary decree is 
intended to make it clear that no inference should be 
<ta:awn from the omission to deal with it in the pie- 
liminarv deoiee, (’42) 1942 Nag L Jcur 144 (145) 
^DB) * (Vol. 28) 19S6 Mad 84 (39): 59 Mad 188 (FB). 

[8] Providing for personal relief against mortgagor 
feSP nglan^ce due in the decree for sale itself is irregular, 
(’04) 31 Cal 792 (796) (DB). * (’07)31 Bom 244 


(248) (DB). * (Vol. 10) 1928 Bom 82 (32) (DB) ^ 
(’12) 15 Cal L Jour 684 (688) (DB). ^ (Vol. 5) 1918 
Mad 1187 (1190) : 40 Mad 989 (FB). 

[See however ('ll) 5 Sind L R 71 (77). ^ (Vol. 20) 
1983 Oudh 852 (354, 355) : 9 Luck 51 (FB).] 

[But see (Vol 7) 1920 Mad 479 (480) ; 43 Mad 421 
(DB).] 

[9] The preliminary decree should not direct that 
properties not mortgaged should not be proceeded 
agaimt— Leave the question for decision at the proper 
time. (Vol. 1) 1914 Cal 214 (215). 

[10] Where at the time of the original decree,, 
a decision has been given as to the personal liability 
of the defendant, the question cannot be raised again. 
(Vol. 8) 1916 Nag 1 (2) : 13 Nag L R 76 (DB). ^ (Vol. 20) 
1933 lah 329 (330) (DB). ^ (’09) 32 Mad 534 (535, 
536) (DB). * ('06) 28 All 365 (369, 3' 0) (DB). ^ 
(Vol. 17) 1930 Oudh 378 (381) : L jok 132 (FB) 
(Snvastava, J.. Dissenting) * (Vol. 24) 1937 All 54 (55) 
(DB). * (Vol. 81) 1944 Mad 553 (554) : I L R (1945) 
Mad 165. 

[See however (Vol. 12) 1925 Oudh 462 (464) (DB).J 

[11] Plaintiff claiming personal relief— Pr el 'minary 
decree silent — Plaintiff not precluded from applying 
under this rule. (Vol, 22) 1985 All 411 (413, 414) : 57 
All 797 (DB). 

[12] A decree for sale providing for execution 
thereof personally against mortgagor in case of 
deficiency is not void on that ground, (Vol. 29) 1942 
Pesh 85 (86) (DB). * (Vol. 5) 1918 P C 169 (160) : 47 
Cal 870 (PC). 

[18] Fresh supplementary decree under Rtile 6,. 
where the original decree itself provides ior personal 
remedy against deficiency for enforcing personal 
habiLty. ( ’ 12 ) 16 Cal L Jour 318 (821, 322) (DB). 

[See however ( Vol. 8) 1921 Pat 49 (51) : 6 Pat L 
Jour 106 (DB).] 

[14] Fresh supplementary decree is not necessary in 
the case wht original decree itself has provided for 
personal rem dy before enforemg the liability. (’93) 15 
All 66i {666, 336). ^ (’07) 29 All 12 (IB) (DB). (Vol. 5) 
1918 Mad 607 (608) (DB). * (Vol. 6) 1919 Cal 432 
(433) (DB). y (T2) 16 Cal W N 731 (732) (DB). (Vol. 2) 
1915 Mad 452 (453) ; 38 Mad 677 (DB). v (Vol. 1) 1914 
Oudh 245 (245) : 17 Oudh Cas 153 (DB). * (Vol. 1) 
1914 Oudh 333 (334) : 18 Oudh Cas 55 (DB). * (Vol. 
11) 1924 Pat 262 (263) : 2 Pat 796 (DB). * (Vol. 23) 
1936 Pat 568 (569) : 15 Pat 345 (DB). 

[15] Execution of personal liability cannot be issued 
until the mortgaged property has been sold and the 
proceeds found insufficient to satisfy the mortgage. 
(Vol. 5) 1918 P C 159 (160) : 47 Cal 870 (PC). * ( Vol. 
81) 1944 Mad 65 (66) (DB). 

- [16] Mortgagee cannot proceed aga’nst the non- 
hypotbecated propert es under the original decree for 
sale without a personal* decree under this rule. (Vol, 
28) 1941 Lah 171 (178). * ('87) 11 Bom 537 (539) 
(DB). * ('03) 6 Oudh Cas 59 (60). ^ (Vol. 7) 1920 
Bom 95 (96) (DB). * ( 88) 10 All 632 (633). * (Voi. 
18) 1926 Mad 415 (416) (DB). (Vol. 17) 1930 Lah 108 
(104). * (T8) 17 Cal W N 1039 (1042). ^ ( 13) 16 
Oudh Cas 238 (244, 245) (DB), * (’99) 26 Cal 166 
(171) (DB). ^ (Vol. 23) 1936 Pesh 71 (72). 

[17] Execution allowed against non-hypothecated 
property, under original decree for sale though no i^r- 
sonal decree was obtained -Mortgagor failing to object 
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cannot object to execution subsequently. (Vol. 28) 1941 
Lah 171 (173). (’04) 14 Mad L Jour 103 (104) (DB) * 

{'97) 2 Cal W N 254 (256) (DB) ^ (Vol. 23) 1936 Pat 
668 (570) : 15 Pat 345 (DB). 

[18] A personal decree under R. 6 can only be passed 
in respect of the mortgage to which the decree for sale 
under which the mortgaged property has been sold 
relates. (’09) 31 All 373 (376) (DB) ('90) 12 All 
537 (538) (DB). 

[But see ('93) 15 All 331 (332)]. 

[19] Two mortgage decrees against same property — 
Execution under both decrees — Sale proceeds if found 
insufficient to discharge both decrees personal decree 
can be passed in respect of balance under the second 
decree. (Vol. 23) 1936 Oudh 50 (51) : 11 Luck 519 (DB). 

[20] Puisne mortgagee-decree-holder joined as 
party in a suit on prior mortgage — Property sold 
under decree on prior mortgage — Puisne mortgagee 
cannot apply for personal decree even though sale 
proceeds is insufficient to satisfy his decree also. (1900) 
22 All 404 (404, 405) (DB) * ('99) 1899 All W N 
208 (209) (DB) * (Vol. 7) 1920 All 155 (156) : 42 All 
519 (DB). 

[But see (Vol. 8) 1916 Oudh 79 (80, 81) (DB)]. 

[21] The Plaintiff must apply for a decree under 
this rule and that the Court cannot pass the decree suo 
fnotu. ( Vol. 3) 1916 Nag 1 (3) : 13 Nag L R 76 (DB). 

[22] The application need not be in writing nor 
need it be signed. (Vol. 11) 1924 All 804 (805) (DB). 

[28] A decree under R. 6 can be made only against 
the defendants in the original suit, (Vol, 14) 1927 All 
691 (692). 

[24] A personal decree under this rule can be 
executed either against the person of the mortgagor 
or by attachment and sale of his other properties. 
('89) 16 Cal 423 (425) (DB) ^ (Vol. 12) 1925 All 
352 (352). 

[26] A decree under this rule should not direct the 
realization of the amount from any specific property. 
('99) 1899 All WN 126 (126) (DB), 

[26] A personal decree may be passed in the same 
suit against the mortgagor on the basis of the personal 
covenant even in an invalid mortgage deed. (Vol. 18) 
1931 Mad 121 (128) (DB) ^ (Vol. 6) 1919 Pat 363 (366) 
(DB) * (Vol. 2) 1915 Bom 102 (103) ; 39 Bom 358 - 
(DB). 

[27] Obtaining personal decree without disclosing 
previous refusal by Court is not fraudulent. (Vol. 2) 
1915 All 397 (400) : 38 All 7 (DB). 

[28] Personal decree may bo obtained irrespective 
of the validity of the preliminary and final decrees so 
long as not set aside, (Vol. 24) 1937 Rang 12 (14) 
(DB). 

[29] Where decree was passed on compromise 
and not in terms of R, 2 or 4 of O. 34 final decree 
under R. 5 or an application under this rule is not 
necessary and the compromise decree itself is execut- 
able as a personal decree. (Vol. No. 32) 1945 Nag 289 
(291) : I L R (1945) Nag 643 (DB). 

2. Personal llabililyof purchaser from mortgagor.— 

[1] Purchaser of equity of redemption is not a de- 
ft nd ant and therefore a personal decree cannot be pas- 
se<l against him. ('42) 1942 Nag L Jour 144 (145) (DB) 
* (Vol. 10) 1923 PC 64 (Si) (PC). 


[2] Even if the purchaser had contracted with the 
mortgagor to pay off the mortgage and had retainedl 
with himself a portion of the consideration for the 
purpose, a personal decree cannot be passed against 
him. (T2) 34 All 63 (64) : 89 Ind App 7 (PC). 

[8] A Personal decree for costs cannot be passed 
against an auction-purchaser of the mortgaged pro- 
perty unless his conduct in the suit makes him liable 
for tbe costs. (Vol. 30) 1943 Nag 178 (184) : I L R 
(1943) Nag 422 (DB). 

3. Personal liability is a question of construction 
of the instrument. — [1] A personal liability to pay the 
mortgage amount is a question of tbe construction of 
the m »rtgage deed. ('09) 9 Cal L Jour 5 (8) (DB) 
* (’82) 4 All 3 (5) (DB) * (Vol. 5) 1918 Mad 530 (530) 
(DB) ^ (Vol. 9) 1922 Cal 52 (52, 53) (DB) * (Vol. 8) 
1916 Mao 13 (14) (DB) ^ (Vol. 19) 1932 Lah 164 (166, 
167) : 13 Lah 259 (DB) * (Vol. 24) 1937 Pat 261 (262) 
(DB). 

[2] Every simple mortgage involves pmma facie a 
personal obligation to pay. ('06) 29 Mad 491 (495) 
(DB) ^ (Vol. 21) 1934 Pat 433 (435) ^ ('06) 4 Cal L 
Jour 240 (248, 253) (DB) ^ (’07) 5 Cal L Jour 287 (289) 
(DB). ^ ( 08) 30 All 388 (390) (DB) * (Vol. 9) 1922 
Nag 98 (99) ; 18 Nag L R 145 (DB). 

[3] Evtry English mortgage involves, facie, 
a personal obligation to pay. (’81) 7 Cal 394 (401) (DB)' 

[4] t rima facie, there is no personal obligation to 
pav n a usufructuary mortgage or a mortgage by con- 
ditional sale. (1900) 22 All 149 (159) : 27 Ind App 58 
(PC). 

4. Personal decree against person not the mort- 
gagor. [1] The word defendant " means the mort- 
gagor defendant. (’01) 23 All 439 (440) (DB) * (’04) 2& 
All 507 (508, 509) (DB) ^ (’10) 7 Ind Cas 784 (785) (DB) 
(Cal) ^ (Vol. 3) 1916 Mad 763 (764) (DB) * (Vol. 19) 
1932 Cal 775 (779) : 69 Cal 1314 (DB) * (Vol. 4) 1917 
Oudb 241 (241). 

[2] M<^rtgage bond executed by the Court of Wards 
on behalf of a ward, a decree may be passed against 
the ward under this rule for the balance of mortgage- 
mone due. (Vol. 9) 1922 Nag 98 (100, 101) : 38 Nag 
L R 145 (DB). 

[8] Peisonal decree against manager of Hindu joint 
family - Junior members of the family though not par- 
ties to suit, are bound. (’01) 22 All 408 (409, 410) (DB). 

5. Personal decree against the heirs of the mort- 
gagor.— [1] Mortgage d-*creo obtained against heirs of 
mortgagor - Mortgage property unsufficient - Personal 
decn e to the extent of assets of deceased mortgagor 
in the hands of the heirs can be passed against them. 
(’12) 14 Ind Cas 55 (55) (All) * (Vol. 2) 1915 Lah (374) 
(374) (Db) * (Vol. 18) 1931 All 868 (869) (DB) * 
('09) 9 Cal L Jour 5 (9) (DB). 

[2] Personal decree against son’s share and mort- 
gage decree against father - Decree under R. 6 is 
necessary to proceed against faither's other properties 
— Decree as it stands could be executed against son's 
Share (Vol. 8) 1921 Pat 357 (357) (DB). 

[3] Decree under the rule exempting person and 
property of manager— Mortgagor-decree to the extent 
of aij&ets of mortgagor m the hands of sons— Such 
assets I assing by surviorship to sons are liable under 
the decree. (TO) 11 Cal L Jour 862 (364) (DB). 

[4] When the son’s share is exempted from the 
moitgage decree againsjt; the father, it is also exempt 
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fxom a decree under the present rule. (*03) 1903 All 
WN41(42)(DB). 

6. Personal remedy under compromise decrees.— 

£1] That original decree \7as a compromise decree is no 
bar to a personal decree being passed under tbis rule. 
{Vol. 27) 1940 Oudh 90 (92) : 15 Luck 95 (DB) * (*82) 
62 Mad L Jour 170 (173, 174) (PC) (Confirming (Vol. 
16) 1929 Cal 387). 

[2] A compromise decree in a mortgage suit may 
he executed against the mortgagor personally 'without 
any decree being passed under R, 6 although it does 
not expressly provide for pers' nal r#^lief. (Vol.2S) 1941 
Bom 90 (91) : I L K (1941) Bom 299 (FB) {0\ erruling 
(Vol. 7) 1920 Bom 95 and (Vol. 28) 1941 Bom 71 : ILR 
(1941) Bom 136 ^ (Vol. 15) 1928 Cal 668 (6ti9) (DB), 

[But see (Vol. 5) 1918 Pat 262 (263) : 3 Pat L Jour 
649 (DB).] 

[3] Where the compromise decree itself expressly 
provides for pers''’nal relief a fresh decree under this 
■rule is nnt necessary. (Vol. 15) 1928 Oudh 490 (490) : 
3 Luck 411 (DB) * (Vol. 23) 1936 Pat 568 (569) : 15 
Pat 845 (DB). 

7. Personal remedy under decree on award. ~[1] 
Preliminary decree passed on the basis of an award- 
Amrd silent as to personal remedy - Plaintiff can 
apply for fersonal decree under this rule. (Vol. 23) 
1936 Oudh 61 (63) (DB). 

8. Where net proceeds of any such sale are found 
insuffichnt.- [1] Personal decree passed before sale 
without objection from mortgagor-- Mortgagor is estop- 
ped from sul sequently quest oning its validity. (Vol. 
11) 1924 All 225 (226, 227) : 46 All 32 (DB) * (Vol, 20) 
1983 Lab 831 (832). 

[2] Mortgaged property ceasing to exist through no 
fault of mortgagee - He can straightaway apply under 
this rule without initiating sale proceedings. (Vol. 27) 
1940 Pat 616 (617) * (Vol. 2) 1915 Mad 452 (452) : 38 
Mad 677 (DB) * (Vol. 22) 1935 Lah 536 (537) ^ (Vol. 
21) 1934 Lah 174 (175) : 15 Lah 607 ^ (T2) 22 Mad L 
Jour 125 (126) (DB) ^ (Vol. 8) 1921 Pat 49 (51) : 6 Pat 
L Jour 106 (DB) * (Vol. 16) 1929 Cal 121 (123) (DB) 
* (Vol. 15) 1928 Bom 323 (828) (DB) * (Vol. 15) 1928 
All 71 (72, 73) : 50 All 321 (DB) * (Vol. 6) 1919 Cal 
951 (956) ; 45 Cal 702 (DB) « f 04) 26 All 25 (27) ^ (Vol. 
20) 1933 Oudh 1 (3, 4) : 8 Luck 217 (FB). 

[But see (’12) 9 All L Jour 669 (573) * (’07) 29 All 
260 {261)0 

[3] In the following cases it was held that an 
application under this rule is maintainable without 
sale proceedings preceding it : 

(a) Mortgage property not available because of 
their sale under a decree on prior mortgage (Vol, 
20) 1933 Lah 792 (793) (DB) * (Vol. 22) 1935 Oudh 
260 (262) (DB) * (Vol. 26) 1938 Pat 525 (526) : 17 
Pat 638 (DB) ^ (Vol. 22) 1935 Lah 850 (852, 853) : 
17 Lah 67 (DB) * (Vol. 21) 1984 Mad 726 (727), 

(b) Portion of mortgage property situate in a 

'Rative state and consequently sale thereof impos- 
isible. (Vol. 8) 1921 Pat 49 (60, 51) ; 6 Pat L Jour 
106 (DB). - ^ 

(c) Mortgage by father found not for legal neces- 
sity— Conditional decree against father personally 
may be passed. (Vol. 7) 1920 Mad 479 (480, 481) : 
43 Mad 421 (DB), 


[4] Sale in execution of mortgage decree set aside 
on the ground that the mortgagor had no saleable 
interest— Personal decree may be passed against the 
mortgagor. (Vol. 14) 1927 All 395 (396) ; 49 All 606 
(DB) ^ (Vol 19) 1932 All 358 (360) (DB), 

[5] Personal decree shou'd not be passed against 
the mortgagor till the entire mortgaged property 
ordered to be sold has been sold and the proceeds 
are found insufficient. (1900) 22 All 404 (DB) * (’06) 
22 Cal 890 (892) (DB). 

[6J Where mortgagee gives up claim in respect 
oi a portion of the property and the sale proceeds 
of the portion ordered to be sold are not sufficient 
the plaintiff may obtain a personal decree against 
the moitgagor. ('03) 25 All 79 (82) (DBl * (Vol 4) 
1917 Pat 555 (555) : 2 Pat L Jour 538 (DB) * (’06) 
28 All 19 (20) (DB) * ('07) 29 All 369 (371). 

[See however (’06) 33 Cal 890 (892) (DB) ^ (Vol. 
24) 1937 Oudh 252 (254) : 13 Luck 129 (DB) * (Vol. 
24) 1937 Oudh 20 i23. 25) : 12 Luck 313 (DB) * (Vol. 
7; 1921 Mad 221 (222) (DB).] 

[7] Arrangement after final decree for sale to 
pay decretal amount which was to include money 
due in respect of another mortgage— Application 
for personal decree in respect of it is not maintain- 
able. (Vol. 24) 1937 PC 256 (259) : 64 Ind App 302 
ILR (1938) 1 Cal 66 : 31 Sind L R 637 (PC). 

[8] The sale need not be necessarily a judicial 
sale but may also be a private sale. (’06) 2 All L 
Jour 358 (355) (DB) * ('08) 28 All 660 (664) (DB) 
^ (Vol. 26) 1938 Rang 868 (356) (DB). 

[But see (Vol. 1) 1914 Mad 261 (252) (DB).] 

[9] Mortgagee decree-holder purchasing with leave 
of Court is bound to give credit only for amount 
bid by him and can apply under this rule for the 
balance. ('89) 16 Cal 682 (692) : 16 Ind App 107 (PC). 

[10] Property sold free of mortgage under S, 130 
C. P, Law Revenues Act and purchased by mort- 
gagee himself. Mortgagee can apply for perbonal 
decree for balance under their rule. (Vol 32) 1945 
Nag 289 (291) : ILR (1945) Nag 643 (DB). 

[11] Portion of mortgaged property compulsorily 
acquired by government— Mortgagee should bring 
the rest to sale and apply under this rule for the 
balance. (’94) 16 All 78 (79). 

[But see ('07) 6 Cal L Jour 745 (748) (DB) (Mort- 
gage heir is transferred to compensation money in 
the hands of coUector-^^Mortgagee should take out 
such money without applying under this rule)]. 

9. "Amount due.” — [1] The "amount due” is 
the amount for the recovery of which a decree for 
sale has been previously passed. (Vol 16) 1929 All 
15 (16) (DB). 

[2] Costs awarded to the mortgagee form an 
integral part of the " amount due ” ('08) 11 Oudh 
Cas 877 (878) * ('08) 35 Cal 431 (433) (DB) * (’07) 
80 Mad 464 (465) (DB) (’98) 20 All 523 (627) (FB) 

* (Vol. 5) 1918 All 866 (367) ; 40 All 109 (DB) * (’12) 
12 Mad LTim 312 (313) (DB) * (Vol, 17) 1930 
Oudh 328 (829) (DB) ^ {Vol 3) 1916 Pat 1 (1) : 2 
Pat L Jour 51 ( DB). 

[But see (’87) 14 Cal 185 (187, 188) (DB) * (Vol. 
19) 1932 Mad 155 {156, 167) : 65 Mad 332 (DB) 

* (Vol. 18) 1931 Rang 153 (158) : 9 Rang 186 (DB)]. 

[8] Puisne mortgagee paying off a prior encum- 
brance is entitled to a personal decree for the 
deficit due to him in having paid off the prior 
mortgage. (’04) 26 All 98 (95) (DB). 
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10. “ legally recoverable.*’ — [1] A personal decree 
in a suit for sale upon a mortgage can be passed 
only where the defendant by his contract or other- 
wise is under a personal obligation to pay the mort- 
gage debL (’04) 28 Bom 630 (634) (DBj. 

[2] Purchaser of equity of redemption agreeing to 
pay ofi the mortgage moaey is not personally liable 
lor the same. But subsequent agreement between 
him and mortgagee can fasten such liability to him. 
(Vol. 32) 1940 Oiadh 65 (67, 69) ; 20 Luck 179. 

[8] To pass a personal decree plaintiff’s right to 
enforce the person«d obligation should not have 
been barred by limitation at the date of the suit 
for sale. (’85) 7 All 502 (505) : 12 ^nd App 12 (PC). 
^ (Vol. 88) 1946 Lah 97 (102) : 1 L R (1945) Lah 355 
(FB). 

11. Legally recoverable from the defendant other- 
wise than out of the property sold”.— [1] The ba- 
lance must be one the realisation of which from 
other properties is not precluded by the terms of 
mortgage and not barred by limitation. (*92) 14 All 
613 (518) (DB). 

12. Prior and puisne mortgagees.— [1] Personal 
decree cannot be passed against a puisne mort- 
gagee (VoL 17) 1930 Lah 791 (792) (DB) * (’12) 16 Cal 
L Jour 894 (400) (DB). 

18. Costs against puisne mortgagee.— [1] A prior 
mortgagee is not entitled to a personal decree for 
costs against a puisne mortgagee. (’04) 26 AU 507 
(508, 509) (DB) * (’01) 23 AU 489 (440, 441) (DB). 

[See however (Vol 18) 1931 Rang 163 (159) : 9 Rang 
186 (DB) * (Vol. 18) 1931 Rang 181 (183) (DB) * (Vol. 
25) 193B Nag 237 (289) : ILR (1989) Nag 2ol (DB)]. 

14. Insolveney of mortgagor. — [1] Mortgagor 
declared insolvent pending suit on mortgage — Plain- 
tiff can still proceed against mortgaged proj erty 
(’ll) 34 AU 106 (107) (DB). 

[2] Mortgaged property of insolvent insufficient 
to satisfy decree— Mortgagee can prove claim for 
balance in insolvency proceedings if persoral liabi- 
lity was not barred on the date of suit. (Vol 29) 1942 
Mad 161 (161). (Overruled in (Vol. 29) 19 i2 Mad 
273 : ILR (1942) Mad 448 on another point). ^ (Vol. 
29) 1942 Mad 273 (274) : I L R (1942) 448 (DB) * (»li) 
34 AU 106 (109) (DB) ^ (Vol. 12) 1925 Pat 438 (440) : 
4 Pat 128 (DB) ^ (Vol. 17) 1930 Oudh 20 (26) (DB). 

[But see (Vol. 26) 1939 All 401 (402) : I L R (1939) 
All 492 (DB) ^ (Vol. 19) 1932 AU 336 (337) : 64 AU 
428 (DB)]. 

[3] Mortgaged property of pennon declared insol- 
vent pending suit found insufficient— Mortgagee 
can obtain personal decree for balance. (Vol. 8) 
1921 Lah 270 (270) : 2 Lah 95 (DB) (Vol. 17) 1930 
Oudh 20 (26) (DB) ^ (Vol. 26) 1939 All 401 (402) : 
ILR (1939) AU492 (DB). 

^ [But see (’ll) 34 All 106 (109) (DB)]. 

[4] An order of adjudication of the mortgagor as 
an insolvent and his subsequent discharge do not 
affect the mortgagee’s right to get a personal decree 
under this rule. (Vol. 26) 1939 All 401 (402) : ILR 
(1989) All 492 (DB) * (Vol. 19) 1932 AU 336 (337) : 
54 All 428 (DB). 

[See however (Vol. 29) 1942 Mad 273 (274) : ILR 
(1942) Mad 448 (DB). (Overruling (VoL 29) 1942 
Mad 151) * (Vol. 26) 1938 Lah 217 (218) (DB). 
(Where he couM have proved but has not done so, 
the liability ie extinguished under 44 of Hie 


Provincial Insolvency Act and he cannot after- 
wards get a personal decree under this rule)]. 

15. Limitation.— [1] Article 132 of the Limitation 
Act does not apply to the personal remedy under 
a mortgage. (Vol 13) 1926 PC 66 (59) : 5 Pat 585 : 
63 Ind App 134 (PC) * (’85) 7 All 502 (505) : 12 Ind 
App 12 (PC). 

[2] Mortgage decree providing sale of mortgaged 
property and realisation from other parties of any 
balance— Period of limitation for enforcing personal 
liability runs from date of decree and not from 
date ot sale of mortgaged property. (Vol 14) 1927 
PC 73 (74, 75) : 54 Cal 500 : 54 Ind App 129 (PC) 
^ (Vol. 4) 1917 PC 85 (85) (PC). 

[8] Application for personal decree should be 
made within 8 years from the date on which the 
right to apply accrues. (Vol. 33) 1946 Cal 65 (69). 

16. Succession certificate. ~ [1] Personal decree 
cannot be passed in favour of the heirs of a mort- 
gagee in the absence of a succession certificate. 
(*08) 35 Cal 767 (772, 778) (DB) * (*08) 7 Cal L Jour 
658 (664) (DB) * (’04) 28 Bom 630 (634) (DB). 

[2] Production of succession certificate is not 
necessary to pass a decree in favour of a person 
succeeding to the estate of mortgagee by right of 
survivorsl ip. (Vol. 9) 1922 Pat 629 (631) : 1 Pat 387 
(DB). 

17. Notice. — [Ij The proper procedure for the 
Court is to isue notice to the judgment-debtor cal- 
ling upon him to show cause why application for a 
personal deciee against him should not be granted 
and to hear his objection, if any. (Vol. 17) 1930 
Lah 103 (104) * (Vol. 3) 1916 Low Bur 20 (21) : 8 
Low Bur Rule 450. 

[2] In the absence of fraud, a suit does not lie ta 
set aside an ex-parte personal decree under the 
rule, on the ground of failure to serve notice on the 
judgment-debtor. (’12) 16 Ind Cal 6(6) (DB) (All). 

[3] Without a supplemental decree uoder this 
rule execution should not be directed without 
notice to the judgment-debtor. (Vol. 7) 1920 Cal 633 
(534) (DB) 

18. Execution of personal decree.— [1] The validity 
cf a personal decree which has become final cannot 
be examined by executing Court. (Vol, 4) 1917 Pat 
380 (331). 

19. Appeal.— [1] Order granting or refusing per- 
sonal decree under the rule is a decree and appeal- 
able as such. (Vol. 5) 1918 All 97 (97) : 40 All 553 
(DB) * (Vol. 19) 1932 All 336 (837) ; 54 All 428 (DB) 
(Revision cot competent) ^ (Vol. 32) 1946 Nag 289 
(290) : I L R (1946) Nag 643. 

[2] Ad valorem court- fee is payable on an appeal 
from such an order as well as on an appeal from a 
- decree under the rule. (Vol. 28) 1941 Pesh 66 (66) 

(DB) * (Vol. 6) 1918 AU 97 (97) : 40 AU 663 (DB) 
* (Vol. 11) 1924 All 292 (298) (DB) * ('13) 18 Cal L 
Jour 133 (187) (DB) * (Vol. 2) 1916 Qudh 122 (1231: 
IS Oudh Cas 121 * (’36) 62 Cal 668 (569) * (Vol. 32) 
1946 Nag 289 (290) : ILR (1946) Nag 643 * (Vol. 82) 
1945 Mad 425 (426). 

[3] An order returning an application fox per- 
sonal decree for presentation to the proper Court 
is not appealable under O. 43 R. I. (Vol. 18) 1951 
All 192 (193) (DB). 

20. Nature of proceedings under Buie 3.— [1] Pro- 
visions of O. 9 are applicable to proceedings for a 
personal decree under this rule. (Vol. 17) 1930 All 
841 (848) ; 62 AU 839 (DB) « (Vol. 19) 1932 All 463 
(433) (PB). 
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Preliminary decree 8*7. (1) In a suit for redemption, if the plaintiff succeeds, the Court shall 
in redemption suit, pass a preliminary decree — 

(a) ordering that an account be taken of what was due to the defendant at the date of 
such decree for — 

(i) principal and interest on the mortgage, 

{ii) the costs of suit, if any, awarded to him, and 

(Hi) other costs, charges and expenses properly incurred by him up to that date, in 
respect of his mortgage-security, together with interest thereon ; or 

(d) declaring the amount so due at that date ; and 
(c) directing — 

(i) that, if the plaintiff pays into Court the amount so found or declared due on or 

before such date as the Court may fix within six months from the date on 
which the Court confirms and countersigns the account taken under clause (a), 
or from the date on which such amount is declared in Court under clause (6), 
as the case may be, and thereafter pays such amount as may be adjudged due 
in respect of subsequent costs, charges and expenses as provided in rule 10 
together with subsequent interest on such sums respectively as provided in 
rule 11, the defendant shall deliver up to the plaintifl:, or to such person as the 
plaintiff appoints, all documents in his possession or power relating to the 
mortgaged property, and shall, if so required, re.transfer the property to the 
plaintiff at his cost free from the mortgage and from all incumbrances created 
by the defendant or any person claiming under him, or, where the defendant 
claims by derived title, by those under whom he claims, and shall also, if 
necessary, put the plaintiff in possession of the property ; and 

(ii) that, if payment of the amount found are declared due under or by the prelimi- 

nary decree is not made on or before the date so fixed, or the plaintifl fails to 

pay, within such time as the Court may fix, the amount adjudged due in 

respect of subsequent costs, charges, expenses and interests, the defendant shall 
be entitled to apply for a final decree — 

(«) in the case of a moitgage other than a usufructuary mortgage, a mortgage 
by conditional sale, or an anomalous mortgage the terms of which provide 
for foreclosure only and not for sale, that the mortgaged property be sold, 
or 

(b) in the case of a mortgage by conditional sale or such an anomalous mortgage 
as aforesaid, i that the plaintiff be debarred from all right to redeem the 
property. 

(2) The Court may, on good cause shown and upon terms to be fixed by the Court, from 

time to time, at any time before the passing of a final decree for foreclosure or sale, as the case 

may be, extend the time fixed for the payment of the amount found or declared due under sub- 
rule (1) or of the amount adjudged due in respect of subsequent costs, charges, expenses and 
interest. 

[T. P. Act, Old S. 92. See Buies 2, 4 and 9.] 

[a] Substituted by the Transfer of Property (Amendment) Snpplementary Act, 1929 (21 [XXI] of 1929), 

a 4. 
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1. Scope of the rule.— [1] Decree under Rule 7 
is preliminary and incapable of execution without 
a final decree being passed. (Vol, 7) 1920 Upp 
Bur 43 (44, 45) : 8 Upp Bur Rul 183 ^ ('98) 22 Bom 
771 (773) (DB) * (Vol. 9) 1922 Bom 127 (128): 
46 Bom 348 (DB). (Rules 7 and 8 are somewhat 
inconsistent.) 

[See (Vol. 1) 1914 Nag 8 (13) : 10 Nag LR 150]. 

[2] Where a decree for accounts is first passed 
and then another preliminary decree for redemp- 
tion, it is irregular and has only the effect of an 
interlocutory order for accounts. (Vol, 12) 1925 
All 707 (708) : 47 All 803 (DB) * (Vol. 11) 1924 
Bom 83 (35) (DB) ^ (Vol. 11) 1924 Oudh 140 
(140, 141). 

[3] A decree for possession on condition of the 
plaintiff *s paying a certain sum within a certain 
time is not a preliminary decree. (Vol. 11) 1924 
Lah 635 (636). (Decree is capable of execution as 
it is.) ^ (’13) 19 Ind Cas 856 (857) (DB) (Lah). 

[4] The rule applies only to a suit for redemption 
against a mortgagee. (Vol. 10) 1923 Lah 129 (131) 
(DB). 

[5] A compromise decree in a redemption suit, 
does not require a final decree. (Vol. IS) 1926 
Mad 644 (644, 645). 

[6] No application for a final decree can be made 
under this rule and Rule 8 where a decree had been 
passed under section 92 of the Transfer of Property 
Act. (Vol. 1) 1914 Mad 892 (892) (DB). (Final 
decree under Rule 8 can only be made where there 
is preliminary decree under the present rule.) 

[7] Ordinarily, a suit for an account on a mort- 
gage cannot be asked for, unless the mortgagor 
asks ’ for redemption also. ('81) 5 Bom 614 (616) 
(DB) (Under the Dekkhan Agriculturists* Relief 
Act XVII of 1879, S. 16, an agriculturist mortgagor 
has no right to sue his mortgagee for accounts 
only.) 

[See also (Vol. 30) 1943 Bom 65 (65) : ILR (1943) 
71 (DB)]. 

[8] The mere fact that the defendant denies 
the mortgage is no ground for decreeing possession 
without any payment by the mortgagor (*69) 6 Bom 
HCRAC9 (11, 12) (DB). 

[9] A conditional decree for redemption on pay- 
ment of the amount due may be passed even 
though the Court finds that the mortgage has not 
been satisfied out of the mortgaged property as 
alleged in the plaint. (*80) 1 All 524 (525) (DB) 
^ (*01) 24 Mad 408 (411) (DB). 

2. Mode of taking accounts— Snh-rule (1), 

Clause (aj.— [1] A mortgagee in possession is 
bound under S. 76 of the T. P. Act to account for 
the rents and profits of the property, and the 
mortgagor is entitled to deduct from the mortgage- 
money all sums thus owed by the mortgagee (’99) 
•26 Cal 1 (7) : 25 Ind App 241 (PC) ^ (’72) 14 Moo 
Ind App 443 (451) (PC). ^ 

[2] Suit to redeem puisne mortgagee who has 
redeemed prior moctgage*^Mortgagor is liable to 
pay amounts of both mortgages (*05) 27 All 308 

. (810) (DB). 

[3] Mortgagee obliged to sue to obtain posses- 
■sion— Mortgagee is entitled to add costs of such 


28) 1941 Oudh 498 

(501, 602) : 16 Luck 812 (DB), 

^ [4] Prior mortgagee suing on his mortgage without 
impleading puisne mortgagee and purchasing pro- 
perty in execution — Puisne mortgagee subsequently 
suing for redemption is bound to pay amount due 
on mortgage on date on which prior mortgagee 
obtained possession after purchase. (’01) 24 All 185 
(187) (DB) * (Vol. 1) 1914 All 42 (42) : 36 All 123 
(DB). 

[5] Mortgagee who has refused a valid tender of 
mortgage money does not cease to be a mortgagee 
and subsequent accounts between him and the 
mortgagor should be included in suit for redemp- 
tion. (’07) 34 Cal 223 (228, 229) (DB), 

[6] Suit for redemption— Sub-mortgagee joined 
as a party— Decree should direct accounts to be 
taken of mortgage and sub-mortgage and should 
provide that out of mortgage money, sub-mort- 
gagee should be paid amount due to him and 
balance to be paid to mortgagee. (’91) 15 Bom 692 
(693) (DB) * (Vol. 4) 1917 Oudh 141 (143) ^ (’06) 
28 All 638 (641) (DB). 


[7] In suits for redemption the account should 
be taken up to the date of actual redemption or 
sale as the case may be. (*08) 30 All 36 (37) * (Vol. 5) 
1918 Mad 587 (588) (DB). 

[See also (Vol. 22) 1935 Bom 122 (123) (DB). 
(Section 13 of the Dekkhan Agriculturists' Relief 
Act provides for account only up to date of suit. 
Thereafter this rule applies.) * (Vol. 22) 1935 
Bom 97 (98) (DB) (Do) ^ (Vol. 25) 1938 Mad 405 
(411) (DB)]. 

[8] See also under Ss. 72 and 76, T. P. Act. 


8. Inf erest. — [1] Mortgagee’s right to interest is 
not limited to that accruing during the six years 
preceding the suit. (Vol. 1) X914 Lah 344 (345) 
(DB) ^ ('90) 14 Bom 113 (114, 115) (DB). 

[2] Where a mortgagee who is entitled to posses- 
sion obtains a decree for possession, he is not 
entitled to any interest between the date of the 
decree and the date of the delivery of possession. 
(’89) 1889 All W N 177 (177). 

4. Costs. — [1] The mortgagee defendant is 
entitled to all costs unless he has refused a valid 
tender of the mortgage-money or has otherwise 
been guilty of misconduct. (*84) 8 Bom 190 (193) 
(DB) * (Vol. 19) 1932 Oudh 123 (134) ; 7 Luck 454 
(DB) « (1900) 18 CPLR 74 (75 to 77) * (Vol. 5) 
1918 Mad 942 (945) (DB) (Laches) * (*05) 27 All 313 
(317, 320) (DB) * (Vol. 13) 1926 Mad 405 (406) 
* (Vol. 11) 1924 Bom 172 (173). 

[2] Costs are part of the mortgage-money and ia 
the absence of any express provision in the decree 
to the contrary, are not personally recoverable 
from the mortgagor, (Vol, 13) 1926 All 424 (425) : 
48 AU 425 (DB) ^ (Vol. 12) 1925 All 492 (494) (DB). 

[3] Where the plaintiff mortgagor has been 
awarded costs in a redemption suit he is entitled 
to set off the amount of his costs against the 
mortgage-money payable by him. (’79) 4 Cal 742 
(744) * (’93) 17 Bom 33 (34). 

5. Pays into Court on a day within six months.— 
[1] A decree under this rule should state a period 
within which the mortgage-money should be paid. 
(1909) 10 Cal L Jour 115 (117, 118) (DB) * (’18) 
18 Ind Cas 48 (49) (Lah) ^ (’74) 1874 Bom P J 7 (?> 
(DB). 
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[2] This period may be less than six months. 
(Vol. 14) 1927 P C 17 (17) (PC). 

[3] In computing the period the date of the 
decree should be excluded, (’88) 1888 All W N 80 
(80, 81). 

[4] If the decree for redemption fixes no period for 
payment it must be taken as an ordinary decree to 
which Art. 179 of the Limitation Act would apply. 
(»1S) 18 Ind Cas 48 (49) (Lab) * (*09) 10 Cal L Jour 
115 (117, 118} (DB) ^ (*05) 28 Mad 211 (21S) (DB) 
* (’99) 23 Bom 692 (594) (DB). 

[5] Where in a suit for sale by a puisne mortgagee 
the preliminary decree directed the plaintiff to pay 
off the prior mortgage before bringing the mort- 
gaged property to sale, but fixed no period it was 
held that the decree, in that respect, was one for 
redemption and the period allowable for payment 
of the prior mortgage amount could not exceed six 
months. (Vol. 8) 1921 All 56 (58) : 43 All 820 (DB). 

6. Shall deliver up to the plaintiff all 

documents.” — [1] On payment of the mortgage- 
money, the mortgagor is entitled to the return of 
the mortgage- bond. See (Vol. 13) 1926 All 741 
(743) : 49 All 78 (DB). 

[2] Where the mortgagee defendant has lost the 
title deeds, the executing Court cannot, in the 
absence of any express provision in the decree to 
that effect, compel him to give security for the 
value of the property. (’02) 12 Klad L Jour 63 
(63, 64) (DB). 

7. Shall re-transfer the property to the 

plaintiff/'— [1] II the mortgagee has leased the pro- 
peity to another the lease is not binding on the 
mortgagor who can eject the lessee as a trespasser. (*06) 
8 All L Jour 617 (619). 

[2] Where the mortgagee has taken a mortgage of 
the holding of a tenant, the mortgagor is entitled, on 
redemption, to the possession of the bolding, provided 
he pays the amount due on its mortgage. (’09) 10 Cal 
L Jour 83 (87) (DB). 

[3] The rule requires that a mortgagee with posses- 
sion should, on redemption, put back the mortgagor 
ip possession, (’10) 35 Mad 71 (78). 

[See also (’10) 12 Cal L Jour 620 (622, 623)]. 

8. Procedure on default of payment— [1] The 
rule provides that on default by the mortgagor in the 
payment of the mortgage-money within the time 
aHowed by the Court, the mortgagee is entitled to 
apply for a final decree for sale or foreclosure. 
(Vol. 29) 1942 Pesh 96 (96) (Mortgagor is not entitled 
to apply for decree for sale). 

[2] Omission to draw up proper decree under S. 92 
of the Transfer of Property Act did not deprive 
mortgagee of his right to relief under S. 93 (’01) 
25 Bom 101 (108) (DB). 

[8] Mortgage executed by son— Suit for canoellation 
by father— Son found to be miner at the time of 
execution of mortgage — Debt found to be binding on 
family— Order that mortgage is to be cancelled on 
father pa3dng amount within certain period — Amount 
not so paid— Mortgagee is entitled to apply under 
O. 34< R. 7 foreale of properties. (Vol. 22) 1985 
Mad 478 (479) (DB). 

[4] Subsequent mortgagee’s redemption suit — Prior 
Mitgagee defendant is a decree-holder and his ^ans- 
&ree of ffxe decree can apply for final decree on 


default of payment. (Vol. 18) 1981 Mad 592 (595) : 
64 Mad 708 (DB). 

9. Extension of time fixed for payment.— [1] Time 
for payment may be extended though the period 
originally fixed may have expired. (Vol. 20) 1933 
All 157 (158) (DB) ^ (Vol. 20) 1933 Mad 762 (768^ 
764) : 67 Mad 398 (DB) * (’06) 2 Nag L R 137 (140, 
141, 143) * (’09) 6 All L Jour 537 (538) * (’02) 
26 Bom 121 (126) (DB) ^ (Vol. 14) 1927 Bom 175 
(176) (DB). 

[2] Extension of time may be granted irrespective 
of the nature of the mortgage in question. (Vol. 15) 
1928 All 480 (481) : 60 All 882 (DB). 

[3] Even though a decree for redemption may 
have been passed by the Appellate Court, an applica- 
tion for extension of time should be made to the 
Court of first instance. (’09) 31 All 328 (329) (DB) 

* (Vol. 4) 1917 All 239 (239): 39 All 396 (DB) 

* (Vol. 3) 1916 Mad 694 (695) : 39 Mad 876 (DB). 

[4] W^bere, in a partition suit, the alienation of a 
certain property belonging to the joint family was 
found to be binding only to a limited extent and a 
decree was passed for possession thereof on condition 
of a certain amount being paid to the alienee within 
a fixed date, it was held that this was in effect a 
cieeree for redemption and that the Court could extend 
the time for payment. (Vol. 7) 1920 Mad 99 (100, 
101) : 43 Mad 357 (DB). 

[See also (Vol. 20) 1933 Mad 762 (763, 764) : 
57 Mad 898 (DB)]. 

[But compare (Vol. 2) 1915 Oudh 226 (227): 
18 Oudh Cas 68. (Powers to enlarge time can bn 
exercised only in oases to which rule strictly applies)). 

[5] Section 148 does not apply to extension of time 
fixed b\ a decree for redemption. (’12) 34 All 388 (390) 
(DB). 

[6] The limitation for an application for a final 
decree for redemption runs from the date of payment 
although the Court may have extended the period for 
payment originally fixed. (Vol. 14) 1927 Bom 32 (34) r 
60 Bom 730 (DB). 

[7] Preliminary decree for redemption of usufruc- 
tuary mortgage— Default in payment within time 
fixed— Mortgagor can still redeem and apply for final 
decree under R. 8 before his light to redeem is 
barred— Sub-r. (2) of R. 7 does not apply. (Vol. 83) 
1946 Pat 99 (100) : 24 Pat 576 (DB) * (Vol. 83) 1946 
Mad 38 (42). 

[8] See also notes under O. 34, R. 2. 

10. Form of decree. — [1] For the form of a 
preliminary decree under this rule, see Appendix D, 
form Nos, 7, 7 A, 7B and 7C. The decree ought not 
to contain unnecessary declarations. (’81) 9 Ind App 
21 (25, 26) (PC). 

[2] It should not direct that the defendant should 
not be evicted till he has out the crops sown by him, 
(’86) 8 All 502 (508, 509) (DB). 

11. Who can redeem. — [1] If a purchaser in execu- 
tion sale of the equity of redemption sues for redemp- 
tion before he has obtained a certificate of sale, but 
obtains such certificate before the hearing, he should 
have a decree for redemption. (*82) 6 Bom 139 (142, 
148) (DB). 

[See also (Vol. 16) 1929 Bom 337 (838) (DB)]. 

[2] In a suit by a purchaser of the equity of 
redemption the mortgagee cannot question the*' 
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a 8. (1) Where, before a final decree debarring the plaintiff from all right to redeem the 
Final deoree in mortgaged property has been passed or before the confirmation of a sale held in 
redemption snit. pursuance of a final deoree passed under sub-rule (3) of this rule, the plaintiff 
makes payment into Court of all amounts due from him under sub-rule (1) of rule 7, the Oourfe 
«hall, on application made by the plaintiff in this behalf, pass a final decree or, if such decree has 
been passed, an order — 

(a) ordering the defendant to deliver up the documents referred to in the preliminary 

decree, 

and, if necessary, — 

(b) ordering him to re- transfer at the cost of the plaintiff the mortgaged property as 

directed in the said deoree, 

and, also, if necessary, — 

(c) ordering him to put the plaintiff in possession of the property. 

(2) Where the mortgaged property or a part thereof has been sold in pursuance of a decree 
passed under sub-rule (8) of this rule, the Court shall not pass an order under sub-rule (1) of this 
rule, unless the plaintiff, in addition to the amount mentioned in sub-rule (1), deposits in Court for 
payment to the purchaser a sum equal to five per cent of the amount of the purchase-money paid 
into Court by the purchaser. 

Where such deposit has been made, the purchaser shall be entitled to an order for repay- 
ment of the amount of the purchase-money paid into Court by him, together with a sum equal to 
five per cent thereof- 

(8) Where payment in accordance vsrith sub-rule (1) has not been made, the Court shall, 
-on application made by the defendant in this behalf, — 

(a) in the case of a mortgage by conditional sale or of such an anomalous mortgage as 

is hereinbefore referred to in rule 7, pass a final decree declaring that the plaintiff 
and all persons claiming under him are debarred from all right to redeem the 
mortgaged property and, also, if necessary, ordering the plaintiff to put the 
defendant in possession of the mortgaged property ; or 

(b) in the case of any other mortgage, not being a usufructuary mortgage, pass a final 

decree that the mortgaged property or a sufficient part thereof be sold, and the 
proceeds of the sale (after deduction therefrom of the expenses of the sale) be paid 
into Court and applied in payment of what is found due to the defendant, and 
the balance, if any, be paid to the plaintiff or other persons entitled to receive the 
same. 

[T. P. Act, Old S. 93. See Rules 8, 5 and 7. See also 0. 21 R. 89 ] 

[a.] Substituted by the Transfer of Property (Amendment) Supplementary Act, 1929 (21 [XXI] of 1929), 

S. 4. 

0. 84 R. 7 (contd,) 

adequacy of the consideration for the sale. (*88) 1888 
Bom P J 91 (91) (DB) * (»68) 8 Agra 80 (31) (DB). 

[8] See also S. 91, T. P. Act. 

12. Trespass by mortgagor before redempfion.— [1] 

Where a redemption decree has been made but the 
mortgagor, without having made any payment, un- 
lawfully trespasses upon the property and disposses- 
ses the mortgagee in possession, the latter can sue to 
leoovex back possession. (Yol. 12) 1925 Oudh 255 
im, 256) ; 28 Oudh Cas 46. 

ORDER 84 RULE 8. 

Synopsis. 

1% Scope of the rule. 

2. Decree for redemption. 

2. Redemption after due date. 


4. Sub-rule (3). 

5. Power to enlarge time. 

6. Limitation. 

7. Appeal. 

1. Scope of the rnle.— [1] A final decree nndex the 
present rule is necessary to terminate a suit for 
redemption. (Yol. 9) 1922 'Bom 127 (128) : 46 Bom 
848 (DB) * (’08) 88 Bom 278 (277). 

[2] In a suit for redemption there should be a 
complete settlement of all accounts between the 
parties in relation to the mortgage. (Vol. 7) 1920 
Mad 581 (532) (DB). 

[3] A, a mortgagee suing on his mortgage without 
impleading B, the assignee of the equity of redemption, 
obtaining decree, buying property under the decree 
and entering into possession-~B subsequently suing 
for redemption— Suit decreed — B depositing in Court 
the decretal amount but A appealing from the decree 
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and continuing in possession— Appeal dismissed — B 
cannot claim accounts ior the period subsequent to 
the deposit in Court. (Yol. 12) 1925 Rang 13 : 2 
Rafkg S82 distinguished as being a case of a usufruc- 
tuary mortgagee on whom there is a s*^atutory obli- 
gation to account. (Vol. 27) 1940 Cal 550 (552) : ILR 
(1940) 1 Cal 544. 

2. Decree for redemption. — [1] Under Sub-rule (1) 
all rights acquired by the mortgagee under the 
in« rtgage must, on redemption, be re-transferred to 
the mortgagor. (Vol. 7) 1920 Lab 239 (240) * (Vol. 7) 
1920 Oudh 24 (2-4). (Mortgagee need not vacate 
p ssession till he has received full amount.) 

[2] A mortgagor is not disentitled to a decree for 
redemption simply because he has attached under 
hiS decree for costs against the mortgagee, the mort- 
g ge- money deposited by himself in Court to the 
m* rigagee’s credit and withdrawn a portion of it. 
( 04) 27 All 392 (394, 395) (DB). 

[3] The mortgagee is not entitled to notice of pay- 
ment into the Court of the mortgage-money under 
the preliminary decree. (Yol. 11) 1924 Mad 102 (102) 
(DB). 

[4] A mortgagor is not required to make an appli- 
oa i.>n to the Court before paying in tie money. 
(Vol 12) 1925 Oudh 255 (266) ; 28 Oudh Cas 46. 

[5] The refusal of the treasury officer to accept the 
mortgage-money though offered within the proper time 
do* s not amount to default by the judgment-debtor. 
(Y 1. 16) 1929 All 881 (882) (DB). 

[6] Where the mortgaflior has paid into the Court, 
sum ascertained by the first Court, pending an 

apt « al by the mortgagee as to the amount due, the 
mortgagor is entitled to credit the amount paid 
though it lapsed to the Government through the 
failure of the mortgagee to take the money out of 
Court. (*12) 10 All L Jour 879 (381) (PC). 

[7] Payment to an unauthorised person does not 
discharge a mortgage. (Yol. 11) 1924 Lah 738 (740) 
(DB). 

3 Redemption after due date. — [1] Preliminary 
decree for redemption on usufructuary mortgage — 
I>e ault by mortgagor in payment — Mortgagor still 
can re teem and apply for final decree. (Vol. 38) 1946 
Pat 99 (100) : 24 Pat 575. 

See also Note 5. 

4. Sub-rule (3). — [1] The provision in the rule is 
impe.ative. (Vol. 14) 1927 All 305 (306) ^ (1900) 25 
Bom 101 (108) (DB). (No provision in prelim-decree 
for paSfSing ot final decree— Final decree can be 
passed )^ (Vol. 18)1931 All 427 428 (DB). (Sub- 
sequent mortgagee’s suit for redemption— Prior 
mortgagee defendant can get final decree for sale 
though preliminary decree does not provide 
therefor.) 

[2] A final decree for foreclosure or sale can only 
be parsed on an application by the mortgagee. 
(Vol 29) 1942 Pesh 96 (96) (Mortgagor cannot 
apply.) ^ (T3) 1918 Pun LR No. 235, P. 784 (786) 
(DB). 

[See also (’ll) 36 Mad 82 (35) (DB). (Mortgagor 
unable to pay mortgage-money — He himseU can 
apply for final decree for sale)], 

[3] A final decree for foreclosure cannot be passed 
in^the case of simple mortgage. (Vol. 2) 1915 Low, 
Bur. 100 (101). 


[4] An application for final decree should be 
made to the Court of first instance through the 
preliminary decree was modified in appeal. (1900) 
23 Mad 521 (522, 623) (DB). 

5. Power to enlarge time,— [1] A payment of the 
amount due within the time fixed entitles the mort- 
gagor to a final decree for redemption. (Vol. 14) 
1927 Bom 32 (34) : 50 Bom 780 (DB). 

[2] But the time can be extended by the Court 
for making payment, of the amount due under this 
rule. 

[3] Time can be extended even though the time 
originally fixed has expired. (*09) 6. All L Jour 537 
(538) *(’01)26 Bom 121 (126) (DB) * (’06) 2 Nag 
LR 137(143). 

[4] Extension cannot be granted unless good 
caus is shown therefore. (’97) 19 All 180 (184) (DB) 

* (Vol. 14) 1927 Oudh 586 (588). (Fact that mort- 
gagee loses nothing by extension is good cause” ) 

* ('03) 13 Mad-L Jour 266 (267) (DB), (Bona fide 
mistake is good cause'’.) * (*12) 34 All 388 (390) 
(DB) (Do.) * (Vol 6) 1919 Oudh 881 (382). (Mort- 
gagee losing nothing by extension is good cause.”) 

[5] The mortgagor is not entitled to an extension 
of time as a matter of right, (Vol - 3) 1916 Mad 882 
(882) : 39 Mad 882 * (’10) 7 Ind Cas 36 (38) (DB) 
( All}* 

[6j The power to extend time applies to all kinds 
of mortgages. (Vol, 15) 1928 All 480(481): 50 All 
882 (DB). (Mortgage by conditional sale.) 

[7] Ordinarily a mortgagor who seeks to pay the 
money after the time fixed must apply for exten- 
sion. (Vol. 7) 1920 Upp. Bur. Rul. 48 (44) : 3 Upp 
Bur Rul 183. 

[See also (Vol. 7) 1920 Upp. Bur. 43 (44) : 3 Upp 
Bur Rul 183. (There is no special form of applica- 
tion— Application to pay money may be treated as 
such)]. 

[8] The application must be made to the Court 
of first instance, even though the decree may have 
been conf trmed on appeal. (’09) 31 All 328 (829) 
(DB) * (Voi. 3) 1916 Mad 694 (695) : 39 Mad 876 

* (Vol. 4) 1917 All 239 (239) : 39 All 396 (DB). 

[9] The power to enlarge time under this rule 
applies strictly to redemption suits. (Vol. 8) 1921 All 
304 (306) : 43 All 25 (DB). 

[See also (Vol. 14) 1927 Oudh 686 (588) (Compro- 
mise decree for redemption— Time extended under 
this rule.) * (Vol. 7) 1920 Mad 99 (101) : 43 Mad 857 
(DB). (Suit for partition — Conditional decree for 
possession on payment of certain amount to an 
alienee Decree held in effect one for redemption— 
Time extended under this rule).] 

[See however (Vol. 2) 1915 Oudh 226 (227) : 18 
Oudh Cas 53] . 

[10] Even il the time is not extended, the mort- 
gagor, can ledf^tm the property at any time before 
a final decree for foreclosure is passed, or a sale of 
the pro{ erty is confirmed by the Court under this 
rule. 

6. Limitation.— [1] Article 181 of the Limitation 
Act applies to an application by the mortgagee for 
a final decree under this rule and time runs from the 
expiry of the period fixed for payment by the 
mortgagor. See Notes on Art. 181, Limitation Act. 
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a 8A. Where the net proceeds of any sale held under the last preceding rule are found 
Recovery of balance insufficient to pay the amount due to the defendant, the Court, on applica- 
due on mortgage in suit tion by him, may, if the balance is legally recoverable from the plaintiff 
for redemption. otherwise than out of the property sold, pass a decree for such balance, 

[Cf. Order S4 Rule 6.] 

[a] This rule was inserted by the Transfer of Property (Amendment) Supplementary Act, 1929 (21 
[XXI] of 1929), Section 5. 

9, Notwithstanding anything hereinbefore contained, if it appears, upon taking the 
Decree where nothing account referred to in rule 7, that nothing is due to the defendant or that 
is found due or where he has been overpaid, the Court shall pass a decree directing the defendant, 
mortgagee has been if go required, to re-transfer the property and to pay to the plaintiff the 
overpaid. amount which may be found due to him : and the plaintiff shall, if 

necessary, be put in possession of the mortgaged property. 

a 10. In finally adjusting the amount to be paid to a mortgagee in case of a foreclosure 
Costs of mortgagee sale or redemption, the Court shall, unless in the case of costs of the suit the 
subsequent to decree, conduct of the mortgagee -has been such as to disentitle him thereto, add to- 


0. 84 R 8 (con id.) 

7. Appeal — [1] An order to extend time is appea- 
lable under O. 43, R, 1 (o). (Vol. 11) 1924 Bom 98 
(98) : 47 Bom 956 (DB). 

[2] No appeal lies against an order granting an 
extension of time. (Vol. 8) 1916 Mad 694 (695) : 39 
Mad 876 (DB). 

[8] Whether an order merely refusing to pass a 
final decree but leaving it open to the mortgagee to 
apply again for such a decree is appealable as a 
decree is doubtful. (Vol. 16) 1928 Lah 865 (866) (DB). 

ORDER 84 RULE 8-A— Note 1. 

[1] Words the last preceding rule ** refer to 
R, 8 as amended by Act XXI of 1929. Decree for 
sale passed in respect of usufructuary mortgage and 
sale held in pursuance of old rule 8— Sale is not 

under last preceding rule"" within the meaning of 
H. 8- A — Decree under latter rule cannot be passed. 
(Vol. 20) 1938 Oudh 40 (41) (DB). 

ORDER 84 RULE 9— Note 1. 

[1] Where mortgage has been discharged, a 
decree for redemption can be passed without the 
formality of a preliminary and final decree. (Vol. 9) 
1928 All 479 (479). 

[2] A mortgagee who continues in possession of 
the mortgaged property after the mortgage has 
been satisfied is liable for all the receipts from the 
property with interest from the time when the debt 
was fully paid off. (Vol. 16) 1929 Bom 887 (839) (DB). 

[8] Court-fee in addition to that paid on th e prin- 
cipal sum due need not be paid on the surplus profits 
decreed to a mortgagor in a redemption suit. (Vol, 
18) 1931 Mad 479 (479) ^ (Vol. 10) 1923 All 261 (262).- 
46 AU 164 (DB). 

[4] Claim by a mortgagor to recover over-pay- 
ment received by the mortgagee — Article 148 — 
Limitation Act applies. (Vol. 9) 1922 Cal 189 (190, 
191) (DB). 

[5] The rule applies to an enquiry under sections 
12 and 16 of the U. P. Agriculturists* Relief Act 
(XXVII of 1934). (Vol. 29) 1922 Oudh 391 (392): 
18 Luck 183 (DB). 

[6] The mortgagor can set off costs awarded to 
him against the mortgage-money in preference to 
the claim of the defendant mortgagee's attorney for 
hia costs of the suit. (*93) 17 Bom 82 (34) * (^79) 4 
Cal 742 (743, 744). 


[7] A separate suit for over-payments is barred 
under S 11 and O. 2 R. 9. (’89) I6Cal6S2 (691): 
16 Ind App 107 (PC) * (Vol. 23) 1936 Cal 200 (202). 

[8] Mesne profits accruing after the date for pay- 
ment under the preliminary decree or after the date 
of fav ment under the decree, are recoverable by a 
separate suit. (*10) 12 Cal L Jour 620 (622) (DB) 
* {Vol. 7) 1920 Pat 106 (107) : 6 Pat L Jour 595 
(DB) * (Vol. 13) 1926 Oudh 118 (114) * (Vol. 22) 
1936 All 96 (97) (DB) ^ (Vol. 5) 1918 Mad 284 (284) 
(DB) * (Vol. 26) 1938 Mad 406 (411) (DB). 

[9] No separate suit can be brought for the pro- 
fits accruing before the date of payment. (’05) 8 
Oudh Cas 302 (808) * (’02) 26 Bom 661 (667) (DB). 

[10] Deposit by mortgagor under S. 83, Transfer 
of Property Act, refused by mortgagee in possession 
— Suit for redemption— Subsequent suit for mesne 
pri fits anterior to the date of redemption suit is 
barrt d — Mortgagee does not beconae trespasser [on 
refusal (Vol. 23) 1936 Cal 200 (202). 

[1 1] A Mobamedan mortgagee died leaving heirs. 
One of them X received from the mortgagor money 
on account of the mortgage representing that he was 
solely ei titled to the money. This was disputed 
by the other heirs who sued the mortgagor, on the 
mortgage impleading X as a defendant. It was 
found that X was not solely entitled to the mort- 
gage-money, Suit compromised beuween the plain- 
tiff and the mortgagor. It was held that the Court 
could pass a decree in the same suit in favour of 
the mortgagor against X for the amount paid to X 
by the moitgagor in excess of his share. (Vol. 23} 
1936 Oudh 242 (246) : 12 Luck 82. 

ORDER 84 RULE 10. 

Synopsis. 

1. Amendments alter 1908. 

2. Mortgagee is ordinarily entitled to his costs. 

8. *‘Such costs of the suit ... as have been 
properly incurred.” 

4. Co sts of appeal. 

5. * 'Other eosts, charges and expenses.-’ 

8, Power of executing Court to add costs. 

7. Costs awarded by decree, mode of realisation. 

8. Appeal- 


166 A. M. 
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the mortgage-money such costs of the suit and other costs, charges and expenses as have been 
properly incurred by him since the date of the preliminary decree for foreclosure, sale or redemp. 
tion up to the time of actual payment, 

[T. P. Act, old S, 94, See Rules 2 to 8A and Section 85.] 

[a] Rule 10 vms^^substituted by the Transfer of Property j (Amendment) Supplementary Aot,J^1929 (21 
[XXI] of 1929),:S.;6, for>e‘^original RulellO. 

a* 11. In any decree passed in a suit for foreclosure, sale or redemption, where interest is 
^ ^ ^ • X X legally recoverable, the Court may order payment of interest to the mort- 

^ gagee as follows, namely : — 

(a) interest up to the date on or before which payment of the amount found or declared 
due is under the preliminary decree to be made by the mortgagor or other person 
redeeming the mortgage — 

(i) on the principal amount found or declared due on the mortgage, — at the rate 
payable on the principal, or, where no such rate is fixed, at such rate as the 
Court deems reasonable, 


O. 34 R. 10 {conid.) 

1. Amendments after 1908.— [1] The rule is not 
retrospective and does not apply to mortgage dec- 
rees passed before the coming into force of the 
amending Act XXI of 1929. (Vol 27) 1940 Mad 
233 (235) (DB), 

2. Mortgagee is ordinarily entitled to his costs. — 
[1] In a suit for sale, foreclosure or redemption, the 
mortgagee is ordinarily entitled to bis costs unless 
lie is disentitled to it by his conduct. (Vol. 29) 
1942 Mad 592 •693) : I L R (1948) Mad 205 (DB) 
(1900) 24 Mad 377 (386) : 28 Ind App 46 (PC). 

[2] The practice is to make costs as between 
attorney and client and not as between party 
and party, (1881) 8 Cal L Rep 437 (438). 

8. *^Sixch costs of the suit • • , as have been pro- 
perly incurred **—[1] The final decree cannot en- 
!bance mortgagor’s liability under, preliminary 
decree beyond the addition of costs. ('97) 19 All 
186 (188) (DB). 

[2] The rule refers only to costs incurred be- 
tween the preliminary decree and the final decree 
and not to the costs incurred in execution proceed- 
ings. (Vol 18) 1926 All 68 (69) * (VoJ. 13) 1926 
All 722 (722) : 48 All 682 (DB). 

[But see {Vol. 17) 1930 Oudh 828 (829) (DB) 
< Costs incurred upto time of actual payment ian be 
kieltided,)] 

4. Costs of appeal. — [1] Costs of appeal from pre- 
liminary decree can added to the mortgage- 
money. (Vol 6) 1919 All 297 (298, 299) : 41 All 
473 (DB) ^ (Vol. 6) 1918 Oudh 445 (445) (DB) * 
(Vol 11) 1924 All 104 (104) : 45 All 630 (DB) * (Vol 
22) 1935 Oudh 452 (453), 

[See however (Vol. 21) 1934 All 89 (92) (DB) (Ques- 
tion is one of construction of appellate decree.) * 
(1913) 19 Ind Cas 729 (730) (All) (do).] 

[But see ('13) 11 All L Jour 975 (977) (Costs can 
,be recovered only personally) * (Vol 1) 1914 All 190 
(191) ] 

[2] Sait on mortgage against several defendants 
Tdismissed — Appellate Court granting decree to mort- 
gagee and allowing costs to him as against contesting 
xespODdent only— Costs not forming part of final 
mortgage decree — Appellate decree for costs is final 
with respect of such respendent — Mortgagee can 
preceded to execute such decree without waiting for 
final mortgage decree. (VoL 24) 1937 Cal 547 (548). 


[8] Mortgage decree — Variation of decree on ap- 
peal as to method of computing compound interest 
— Beld, it did not deprive respondent of his costs, 
(Vol. 22) 1935 Mad 468 (472, 473) (DB). 

5. "Other costs. Charges and expenses.*'— [1] This 
expression inserted by Act XXI of 1929 gives effect 
to the practice of adding such "costs, charges and 
expenses," incurred after the preliminary decree. 
(Vol. 6) 1919 Lew Bur 136 (137, 138) * (Vol. 2) 1915 
Cal 869 (370) (DB) * (Vol. 5) 1918 Cal 1039 (1040) : 
44 Cal 448 (DB) * (»91) 15 Bom 625 (639) (DB). 

[2] The rule contemplates the final adjustment of 
the amount payable to mortgagee. (Voi. 25) 1938 
Mad 405 (4ll) (DB). 

6. Power of executing Court to add costs.— [1] 
Costs which should have been but have not been 
excluded in final decree cannot be claimed in exe- 
cution. (Vol. 9) 1922 All 27 (28) : 44 All 350 (DB), 

7. Costs awarded by decree, mode of realisation.— 
[1] Costs in a mortgage suit must be added to the 
mortgage money except in cases coming under R. 6 
where the mortgagor can be made personally liable. 
(*07) 30 Mad 464 (465, 466) (DB) * ('08) 35 Cal 431 
^433) (DB) ^ ('98) 20 All 523 (528) (FB) (Overrul- 
ing 1898 All W N 33) * (*99) 2 Oudh Cas 103 (109) 
* (Vol. 22) 1935 Mad 101 (105) : 58 Mad 418 

(Vol. 25) 1938 Lab 188 (189) : I L R (1938) Lab 148 
(DB; ^ (Vol. 18) 1931 All 124 (125) (DB) * (Vol 23 
1986 Pat 153 (156) (DBj. 

[2] Under S. 85 the Court has power to make the 
mortgagor personally liable for the costs even in 
cases not coming under R. 6. (*87) 14 Cal 185 (188) 
(DB) * (*07) 3 Nag L R 97 (100, 101) * (*88) 10 All 
179 (18k) ^('13) 19 lud Cas 729 (730) (All)* (Vol. 

25) 1938 Mad 212 (213) * (Vol. 25) 1988 Lah 188 
(190) : I L R (1938) Lah 148 (DB), 

8. Appeal.— [1] A mortgagee who has been depriv- 
ed of his costs by the decision of a Court would be 
entitled to appeal in cases coming under 0 , 34. (Vol* 

26) 1989 Mad 654 (656). 

ORDER 34 RULE 11. 

Synopsis. 

1. Interest prior to the suit. 

2 . Post diem Interest. 

8. Interest from institution of suit to the date fixed 
in preliminary deeree. 

4. Interest from date fixed in the decree for payment 
till realisation. 
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(a) on the amount of the costs of the suit a\5arded to the mortgagee,— at such rata 
as the Court deems reasonatle from the date of the preliminary decree, and 

(Hi) on the amount adjudged due to the mortgagee for costs, charges and expenses 
properly incurred by the mortgagee in respect of the mortgage- security up to 

the date of the preliminary decree and added to the mortgage-money, at the 

rate agreed between the parties, or, failing such rate, at the same rate as is 
payable on the principal, or failing both such rates, at nine per cent, per 
annum; and 

(b) subsequent interest up to the date of realization or actual payment at such rate as 
the Court deems reasonable — 

(i) on the aggregate of the principal sums specified in clause (a) and of the 

interest theiecn as calculated in accordance with that clause ; and 

(ii) on the amount adjudged due to the mortgagee in respect of such further costs, 

charges and expenses as may be payable under rule 10. 

[See Section 34.] 

[sSlSubsiitutedhy the-Transfer of Property (Amendment) Supplementary Act, 1929 (21 [XXI] of 1929), 
S. 6. 

Objects and Beasons. 

**The Committee have inserted this rule in compliance with the suggestion of the Privy Council in 
Copi Natain Khanna v. Banshtchar (L. E. 82 I. A. 128) ” — S. O. R. 


O. 34 B. 11 (conid,) 

1. Interest prior to the suit. — [l] No interest is re- 
coverable unle'sS there is an express cr implied agree- 
ment to pay interest. (Vol. 8) 1921 P C 100 (102) : 
^8 OudhCaslSO (PC). 

[2] The Court should decree interest at the agreed 
rate, however high it may be. ('96) 18 Cal 164 (180) : 
17 Ind App 201 (PC) * ('97) 24 Cal 699 (703) (FB). 

[8] The Court may decree what it considers a rea- 
sonable rate of interest in spite of an agreement in 
4he following cases : 

[a] Where agreed rate is penal. (Vol. 30) 1948 
Mad 109 (110, 111) * (Vol. 2) 1915 Cal 796 (799): 42 
Cal 652 (DB) * (VoL 24} 3937 Cal 654 (655) : 1 L R 
3(1987) 1 Cal 800. 

[b] Where rate of interest is excessive and the 
transaction is substantially unfair. (Vol, 20) 1933 All 
180 (184) (DB) * (Vol. 20) 1938 Oudhl90 (190) (DB) 
♦ ('12) 34 All 126 (128) (DB). 

[4] A stipulation for the payment of compound 
inteiestis not necessarily penal. ( 98) 20 Cal 360 
(865) (DB) * ('84) 6 All 63 (64) (DB) : (Case of a 
money bond). 

[See (Vol 6) 1919 Oudh 228 (229) * (’81) 3 All 610 
(628) (FB) * (»S5) 62 Cal L jeur 7 (9) (Held on 
construction of the mortgage deed that cc mpound 
interest could be awaided cn default of payment of 
annual interest.)] 

[5] Mere fact tlat the i ate of interest is excesshe 
does net give rise to a piesumpion of undue influ- 
ence where it is not proved. (Vol. 11) 1924 P C 60 
<65) ; 51 Ind App 101 ; 8 Pat 279 (PC). 

[6] The Court has a disci etion to refuse interest 
prior to suit in appropriate circumstances. (Vol, 80) 
1943 Sind 59 (64) : 1 L R (1942) Kar 452 (DB), g 

[7] The interest decreed is a charge cn the mort- 
gaged property. (Vol. 8) 1921 Fat 408 (405) (DB) * 
tVol. 20) 1983 Lah 289 (290) * (’90) 1890 Pun Re 
1^0. 147 Page 469 (469) (FB), 


[But see ('IS) 40 Cal 514 (516, 517) (DB) * (Vol. 1) 
1914 Lah 350 (852) : 1914 Pun Re No. 94 (DB).] 

[8] Income from property in possession of mort* 
gagee should be applied in discharge of interest 
payable to him. (’02) 24 All 521 (581) : 28 Ind App 
148 (PC), 

[9] Mortgagee entitled to possession in lieu ol 
interest cannot claim interest for the period fov 
which he fails to obtain possession. (’93) 17 Bom 425 
(428) (DB) * (’09) 81 All 825 (328) (DB) * (’06) 

9 Oudh Cas 144 (145). 

[10] Interest is payable on the ‘'Costs and 
charges and expenses properly incurred by the 
mortgagee in respect of the mortgage security. (’93) 
1898 Pun Re. No. 67 page 297 (800) (DB). 

2. Post diem interest— [1] The cases given on 
this sutject were decided prior to the enactment 
of this rule axd there was no specific provision in 
the Code as it stood before. 

[2] Intention to pay interest subsequent to the 
period fixed for redemption at the same rate as 
before might be implied in the absence of any 
agreement to the contrary (’97) 19 All 89 (49, 60) X 
23 Ind App 188 (PC) * (»98) 20 All 171 (180 i 
25 Ind App 9 (PC) * (Vol. 20) 1938 Mad 171 (171). 
^ (Vol. 22) 1985 Oudh 213 (216): 10 LueJe 481 
(DB).: 

[But see (1918) 85 All 684 (637)]. 

[8] Even if there was no intention to pay such 
interest, the Court could award it by way of 
damages for the breach of the contract to pay thus 
mertgage-money at the stipulated time. (*96) 17 AH’ 
511(517): 22 Ind App 199 (PC) * (VoL 20) 1985 
Mad 171 (171) * (Vol. 9) 1922 Lah 254 (267) X 
8 Lah 200 (FB). 

[4] The contract rate cf interest is -ordinarily 
tahen as the measure of damages. (’86) 8 All 489 
(489) (DB) * (Vol. 20) 1988 Mad 171 (171) * (*80) 

2 All 617 (619) (DB) * (Vol. 9) 1922 Lah 254 (257) | 

3 Lah 200 (FB). 
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[5] The Court could vary measure of damages if 
it considered necessary. (*95) 17 All 611 (517) : 22 
Ind App 199 (PC). 

[6] Post diem interest at a reasonable rate might 
be declared under the Interest Act of 1889 even in 
the absence of contract to pay 'such interest. (’94) 
21 Cal 274 (277, 278) (DB) ^ ('97) 24 Cal 699 (703) 
(FB) * (’95) 18 Mad 248 (250) (DB) ^ (’95) 18 Mad 
338 n (388n) (DB). 

[7] Post diem interest claimed as damages for 
breach of contract could be recovered only for the 
period prescribed by the Limitation Act for a suit 
for compensation for such breach (’95) 18 Mad 257 
(262) (DB) ^ (Vol. 9) 1922 Lah 254 (257) : 3 Lah 200 
(FB) ^ (’97) 24 Cal 699 (703) (FB). 

[8] A claim, for damages for breach of contract 
to pay in specified time would fail unless the mort- 
gage suit was brought within the period of limita- 
tion for a suit for damages for breach of the 
contract. (’96) 17 All 581 (587) (FB). 

[9] So long as the principal itself is not barred 
post diem interest could be recovered for the six 
years or for three years as the case may be, preced- 
ing the suit rn the mortgage. (*87) 19 All 39 (47) : 28 
Ind App 138 (PC). 

3. Interest from institution of suit to the date 
fixed under the preliminary decree.— [1] Where 
there is a stipulated rate of interest the Court is 
ordinarily bound to decree interest at that rate till 
the date fixed for payment of the decretal amount 
however high it may be, unless it is penal or is 
exots^-ive and the transaction is substantially unfair. 
(Vol 27) 1940 Lah 333 (336) : ILR (1940) Lah 053 : 
(DB) * (Vol. 14) 1927 PC 1 (2) : 54 Ind App 1 : 
64 Cal 161 (PC) ^ (1907) 34 Cal 150 (100, 161) : 
84 Ind App 9 (PC) * (Vol. 12) 1925 PC 280 (287) : 
62 Ind App 418 : 5 Pat 135 (PC). 

[See however (Vol. 8) 1921 PC 100 (102) : 23 Oudh 
Cas 150 (PC) (Where the Privy Council disallowed 
interest after the trial Court’s decree, in view of 
mortgagee’s misconduct)]. 

[2] Court has discretion to award interest for the 
period after the institution of the suit and it is not 
‘bound to give the contractual rate* even though it 
may not be penal, excessive or substantially unfair. 
(Vol, 27) 1940 FC7 (9): ILR (1940) KarFC 45: 
1)540 FCR 81 (FC) * (Vol. 27) 1940 FC 20 (28) : 
ILR (1940) Kai FC 88 : 1940 FCR 61 (FC) * (Vol. 27) 
1940 FC 7 : ILR (1940) Kwr FC 46 : 1940 FCR 81 
. (FC) referred to.) 

[But see (Vol. 29) 1942 AH 444 (445) : ILR (1942) 
^ All 908 (DB) * (Vol. 28) 1941 Pat 878 (882) (DB).] 

[8] Under this rule the Court cannot refuse interest 
for the period after the institution of the suit, 
(Vol. 29) 1942 Pat 102 (104) : 21 Pat 167 (DB). 

[But see (Vol. 29) 1942 All 444 (445): ILR (1942) 
All 908 (DB). 

[4] Where the period originally fixed for payment 
is extended by the appellate Court or other^se, the 
.contract rate of interest is payable till the extended 
period. (Vol, 14) 1927 PC 1 (2) : 54 Ind App 1 : 54 
•Cal 161 (PC). 

[See however (Vol. 19) 1982 Pat 832 (334) (DB) 
'^After amendment of 1929 interest at bond rate till 
.peifod-of grace is discretionary^)] 


[5] The mortgagor is bound to pay interest for 
the entire period fixed even though he deposits the 
decretal amount before that date. (Vol. 30) 1943 
Lah 275 (280); ILR (1944) Lah 24 (FB) * (’05) 
1 Nag L R 106 (107, 108) ^ (Vol. 6) 1919 Sind 70 
(70): 12 Sind LR 59. 

[See (Vol. 20) 1938 Nag 22 (28) : 28 Nag L R 845 
(DB).] 

[6] Mr rtgagee is entitled to interest from the date 
of suit to date fixed for payment at oinlract rate 
only on the principal amount due under the mort- 
gage and not on the total amount due on the date of 
suit. (Vol. 20) 1933 Oudh 128 (129) : 8 Luck 316 
(DB) * (Vol. 22) 1935 Oudh 263 (263) : 10 Luck 687 
(DB). 

[But see (Vol. 24) 1937 All 114 (114) (Obiler).-] 

[7] Interest on interest which has become part of 
principal according to the terms of the mortgage 
deed is allowable (Vol. 21) 1937 All 442 (444) : ILR 
(1937) All 584 (DB). 

[See (Vol. 28) 1941 Pat 378 (382) (DB).] 

[See also (Vol. 21) 1934 Ondh 478 ( 474, 475) 
(DB).] 

[8] Limit as to interest imposed by rule of dam- 
dupat reached before suit — No further interest from 
date of iiuil to date fixed for payment under preli- 
minary decree in a mortgage suit can be allowed. 
(Vol. 33) 1916 Nag 210 (215) : ILR (1946) Nag 407 
(DB). 

[9] Bengal Money-lenders’ Act does not abrogate 
the provisions of this rule. (Vol, 29) 1942 Cal 128 
(130) : ILR (1942) Cal 414 (DB). 

4. Interest from date fixed In the decree fpr pay-* 
ment till realisation.— [l] The Court can decree 
interest even for the period subsequent to the date 
fixed for payment in the decree till realisation, 
('01) 23 All 181 (193) ; 28 Ind App 35 (PC) ^ ('06) 
28 All 223 (224) (PC) ^ (’99) 21 All 361 (373) (FB) 
* ('07) 34 Cal 160 (161) : 34 Ind App 9 (PC) * ('08) 
35 Cal 221 (225) : 35 Ind App 28 : 4 Nag L E 1 (PC) 
^ (Vol. 23) 1936 P C 63 (65) : 63 Ind App 114 : 15 
Pat 210 (PC). 

[2] The Court is npt bound to award interest, 
after the date of judgment at the contract rate, but 
may award such interest at any rate that it considers 
reasonable. (Vol 28) 1941 Pat 878 (8821 ^ ('07) 84 
Cal 150 (161) : 84 Ind App 9 (PC) ^ (1899) 26 Cal 
89 : 25 Ind App 179 (PC) (explained) * ('IS) 17 Cal 
W N 25 (86) (PC). 

[S] Future interest after the date fixed for pay- 
ment is to be paid on the aggregate of the principal 
interest and costs awarded by the decree. (Vol. 27) 
1940 F C 7 (9) : I L R (1940) Kar F C 45 : 1940 
F C R 81 (FC). (Interest at 6 per cent per annum 
granted) ^ ('07) 34 Cal 150 (161) : 84 Ind App 9 (PC). 

[See however (Vol. 19) 1932 Oudh 255 (263) : 8 
Luck 40 (DB). (Trial Court's decision^ to award 
future interest on the principal sum alone not inter- 
fered with in appeal )]. 

[4] The proper stage for decreeing future interest 
is at the time of passing the final decree. (Vol 8) 
1921 Pat 352 (862) : 6 Pat L Jour 698 (DB) * (Vol. 
6) 1918 Cal 151 (153) (DB). 

[See (Vol. 4) 1917 Pat 582 (583, 584) (DB). (Future 
interest not given by preliminary decree — Final 
decree awarding future interest cannot be questioned 
in execution.)]* 


1325 


[THE CODE OF] CIVIL PEOCEDURE, 1908 


[O. 34 E, 12] 1 


12. Where any property the sale of which is directed under this Order is subject to a prior 
Sale of property subject mortgage, the Court may, with the consent of the prior mortgagee, direct 
to prior mortgage. that the property be sold free from the same, giving to such prior mort- 

gagee the same interest in the proceeds of the sale as he had in the property sold. 

[T. P. Act, old S. 96. See Seetlon 73 sub-section (1) clause (b) ] 


0. S4 R 11 (contd.) 

[5] Subsequent interest not mentioned in the final 
decree must be ta^^en as refused. (Vol. 8) 1921 Pat 
352 (352) : S Pat L Jour 598 (DB). 

[See (Vol. 24) 1937 Lab 894 (895) (Space for future 
interest left blank— Court must be presumed to have 
refused such interest )] 

[But see (Vol 18) 1931 Oudh 47 (48) (DB).] 

[6] An agreement between the paities for the pay- 
ment of future interest may be given effect to though 
the fi al decree does not provide for it. (*12) 16 Cal 
L Jour 404 (409) (DB) ('04) 28 Bom 393 (397) 
(DB). 

[7] When future interest is decreed, it must be paid 
till tl e confiriTiation of the sale. (’06) 83 Cal 846 
(848) (DB) * (Vol. 6) 1919 All 253 (254) : 41 All 526 
(528) (DB) ^ (Vol. 25) 1988 Nag 54 (56) ; 1 L R 
(1938) Nag 456 * (Vol. 24) 1937 Rang 198 (194) (DB). 

ORDER 34 ROLE 12. 

Synopsis. 

1. Scope of the rule. 

2. Sale of property subject to prior mortgage. 

3. Sale free from prior mortgage. 

4. Where a prior mortgage is a usufructuary one.;^:^ 

5. Sale by the Court subject to a charge. 

1. Scope of the rule.— [1] R. 12 confers general 
■power on Court which can be exercised if conditions 
mentioned therein are satisfied^— Rule does not re- 
tquire consent of plaintiff or anybody else besides 
prior mortgagee, (Vol. 22) 1935 Mad 453 (464). 

[2] It is not necessary that a decree for sale on the 
puisne mortgage must have been passed before this 
rule can apply. (Vol. 30) 1943 Mad 455 (456). 

[3] Decree on puisne mortgage passed and satisfied 
hy mortgagor— Prior mertgagee cannot ask under 
iihis rule, for sale of property to discharge his debt. 
<Vol. 22) 1936 Mad 660 (663) (DB). 

[4] The right to apply under this rule is not con- 
■fined to the plaintifi decree-holder. The Court can 
exercise the power under this rule on the application 
of anybody or even of its own motion. (Vol. 30) 
T943 Mad 455 (466) ^ (Vcl. 22) 1935 Mad 458 (454). 

i [6] The rule does not contemplate an enquiry as 
to whether a stranger to the suit is a prior moitgagce 
■* or not. Ihe rule contemplates the admitted existecce 
of a prior mortgagee. (Vol. 24) 1987 Mad 654 (564, 
555), 

2. Sale of property subject to prior mortgage. — 
[1] Prior mortgagee lot being necessary party to 
suit on puisne mortgage, puisne mortgagee can bring 
^ mortgaged property to sale utder his own decree sub- 
ject to prior mortgage. (’96) 22 Cal 33 [46) (DB) * 


(Vol. 21) 1934 All 73- J75) (DB) (’96) 23 :Cal 795 
(798) (DB). 

[See (’07) ,29 All 205 (206) (DB).] 

[See>lso;;(Vol 22) 1935 Lah 218j(221) (DB).] 

8. Sale free from prior mortgage. - [1] The rule 
clearly implies that without the prior mortgagee’s 
consent, property cannot be sold free of his mortgage. 
(Vol. 7) 1920 P C 81 (83) : 47 Cal 662 : 47 Ind App 
11 (PC) * (Vol. 11) 1924 Ail 307 (308) : 46 All 414 
(DB). 

[See also; (Vol. 22) 1935 Mad 660 (663) (DB).], 

' [2] In the absence of prior mortgagee’s coi sent, 
the sale under a decree on a puisne mortgage can only 
be subject to the prior mortgage though there may 
be no express reservation of the prior mortgagee’s 
rights. (Vol. 29) 1942 Cal 138 (140) (DB) (’06) 29 
Mad 84 (86) (DB). 

[8] The priority cannot be lost merely because tha 
prior mortgagee does not establish it in puisne mort- 
gagee’s suit, if it is not impugned. (Vol. 29) 1942 
Cal 138 (141) (DB) ^ (Vol. 7) 1920 P C 81 (83) : 47 
Cal 662 : 47 Ind App 11 (PC) * (Vol 17) 1930 Lah 
1063 (1066) (DB) ^ (\'ol 2) 1916 Cal 570 (571) (DBl 
^ (Vol 16) 1929 Oudh <163 (466) : 4 Luck 250 (DB) * 
(Vol. 24) 1937 Cal 440 (449) (DB). 

[See (’08) 81 Mad 426 (429) (DB).] 

4. Where a prior mortgage is a usufructuary one.— 
[1] A prior usufructuary mortgagee, with whose 
consent the property is sold under this rule in 
execution of a decree on a puisne mortgage, is en- 
titled to the sale proceeds. ('07) 80 Mad 408 (409, 
410) (DB). 

[But see (’04) 26 All 141(17) (DB).] 

6. Sale by the Court subject to a charge.— [1] Sale 
certificate stating that sale Is subject to charge — 
Statement is not conclusive against purchaser. (’93) 
16 Mad 207 (218) (DB). 

[2] Property sold subject to encumbrance recog- 
nised by Court — Property cannot be re-sold because 
encumbrance is found to be vcid. (’99) 28 Bom 
769 (760, 761) (DB). 

[8] Mortgages noted in the proclamation of sale 
as claims upon the property sold should not neces- 
sarily be enl ered in the certificate of sale or be 
computed as part cf the purchase-money, unless 
the existence cf the mortgages has been either 
sdmitted by the parties or established by a decree 
or declared under O. 21 R. 62, (’94) 18 Bom 175 
(176, 177) (FB). 

[4] When a sale is subject to encumbrances, tho 
vender is no longer liable for their satisfaction nor 
is he entitled to any benefit that the vendee might 
.obtain therefrom. (’09)31 All 683 (589) ; 36 Ind 
App 203 (PC). 
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Application oi 13. (1) Such proceeds shall be brought into Court and applied as 

proceeds. follows ; — 

first, in payment of all expenses incident to the sale or properly incurred in any attempted 
sale ; 

secondly, in payment of whatever is due to the prior mortgagee on account of the prior 
mortgage, and of costs, properly incurred in connection therewith ; 

thirdly, in payment of all interest due on account of the mortgage in consequence whereof 
the sale was directed, and of the costs of the suit in which the decree directing the sale 
was made ; 

fourthly, in payment of the principal money due on account of that mortgage ; and 

lastly, the residue (if any) shall be paid to the person proving himself to be interested in 
the property sold, or if there are more such persons than one, then to such persons 
according to their respective interests therein or upon their joint receipt. 

(2) Nothing in this rule or in rule 12 shall be deemed to affect the powers conferred by 
section 57 of the Transfer of Property Act, 1882. 

[T. P. Act. old S.;97. C/. S. 73. sub-s. (1). cl. (c).] 

14. (1) Where a mortgagee has obtained a decree for the payment of money in satisfaction 
Suit for sale necessary of a claim arising under the mortgage, he shall not he entitled to bring the 
for bringing mortgaged mortgaged property to sale otherwise than by instituting a suit for sale in 
property to sale. enforcement of the mortgage, and he may institute such suit nothwith.i 

standing anything contained in Order II, rule 2. 

(2) Nothing in sub-rule (1) shall apply to any territories to which the Transfer of Property 
Act, 1882, has not been extended. 

[T. P. Act. Old S. 99.] 


OBDER 34 RULE 13-Note. 1. 

[1] Although this rule in ternas applies only when 
the sale as orlSeied urder R. 12, the principle of the 
xule applies also to cases of sales subject to a pror 
mcrtgage acd even in such cases, the proceeds 
should first be applied towards the interest and cest 
of the mortgage under which the fale is held aud 
then only towards the principal. (VoJ, 25^) 1941 Lah 
586 (S91, 892) : 1 L R (1941) lah 7^0 (FB) * (VoJ. 
26) l£88 lah 289 : I L R (3938) Lah 403 overruled; 
(Vol. 16) 1928 Lab SOI apireved. * ('18) 25 Mad 

JL Jour 662 (666) (DB). 

[But see (Vol. 18) 1981 Raug 168 (157 158) : 9 
Rang 166 (DB).] 

[2] Rule applies not merely to case when property 
is sold with prior merigagee’s consent, but also to 
other cases where there is no mortgage to consider 
And provide for. (Vol. 82) 1945 Mad S92 (S95). 

fS] Ibis rule is intended to regulate the position 
as between the mortgagor acd the moitgagee. It 
dees net apply to a case of suretyship. (Vol, 22) 
1986 Lab 384 (386) (DB), 

[4] Where a sale is held in enforcement of a prior 
mortgage, a puisne mertgagee receiving an amount 
from ont of the surplus sale proceeds by virtue of 
his security is bound to apply them cnly in satisfac- 
4ion of his mortgage debt, though the mortgagor 
may lave paid the mcney towards other debts. ('08) 
30 Cal 653 (968, 969) (DB). 

[6] Each of the prior etcumbrareexs is entitled to 
interest at the ccntiact rate up to the date cf the 
ccrfiimaticn cf the sale, that heingthe earliest date 
’*when the money really becomes available for distri- 
<tution. (1911) 15 Cal W N 783 (786) (DB). 


[6] Tbisexprersicn includes a subsequent encura- 
btancer. (Vol. 18) 1926 Mad 101 (106) * (’94) 18 
Bern 684 (688) (DB). 

[7] This expressicn does not include subsequent 
encumbrancer if the existence or x-ah'dity of the 
subsequent crcvmbiarce is challenged by the mort- 
gagor. (Vcl. 14) 1927 All 467 (468) : 49 All 636 
(DB), 

[8] Decree upon subsequent mortgage becoming 

time tarred— Subsequent mortgagee is not person 
interested in property sold. (Vol. 12) 1925 All 6 (8> 
(DB). . ' 

[9] The holder of two successive mortgages on 
the fame property, who failed to include the second 
mortgage m his surt on the first mortgage, can claim 
the surplus sale proceeds under this xule as a puisne 
encuitbrancer. (’07) 30 Mad 363 (365) (DB). (Posi- 
tion. it is ccnceivcd, will be dififerent in cases 
governed by S. 67, T. P. Act.) 

[10] A mere unsecured creditor is not a person 
'•interested in the property sold'’. Bnt after the 
subsequent encunbiances are satisfied, he can pro- 
ceed against the balance, if any, payable to the 
mortgagor. (’94) 18 Btm 684 (687, 688) (DB), 

OBUER 84 BUIE 14. 

Synopsis. 

1. Scope and object of the xule. 

2. Applicability cf the rule to the enfoxeement of i 

charge 

8. Applicability of the inlejo^the cnloxec menthol 
seeurity bcncl. 
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4. '‘Decree for the payment of money Jn satisfac- 

tion of a claim arising under the mortgage." 

5. Effect of sale in contravention of the rule. 

6. Attachment of the property is not prohi- 

bited. 

7. Transferee of money decree from mort- 

gagee, if bound by the restrictions 
against the mortgagee. 

8. '‘Otherwise than by instituting a suit.” 

9. Sale of mortgaged property for claim unconnect- 

ed with the mortgage. 

10. Order[2 Buie 2. 

11. Consent decree. 

12. "Decree.” 

1. Scope and object of the rule.— [1] The object 
of the present rule is to prevent the mortgagee from 
bringing to sale the bare equity of redemption in 
execution of a money decree which he may obtain 
in respect of a claim arising under the mortgage. 
(Vol 30) 1943 Pat 282 (283) : 22 Pat 207 (DB). 

[2] The avoid iDoe of evils likely to result in 
allowing sale of mortgaged properties in execution 
of a money decn e, be had obtained on a claim aris- 
ing under the mortgage is the purpose of the rule. 
(’99) 22 Mad 372 (376) (SB) ^ (’05) 32 Cal 296 (316) : 
82 Ind App 23 (PC) * (’02) 26 Bom 88 (104, 105) 
(SB). 

[3] A sale of mortgaged property in execution of a 
money decree in respect of a claim arising under the 
mortgaged is barred as otherwise a stranger purchas- 
ing the property without notice of the mortgage will 
he put to great hardships. (Vol. 23) 1986 All 663 
(666) (DB). 

[4] Apart from the prohibition under this rule and 
S. 90 of Trusts Act, purchase of the mortgaged pro- 
perty by the mortgagee at a sale in execution of a 
decree on a prior mortgage or a sale for arrears of land 
re\ ei.ue where the default was not due to him is not 
barred. (Vol. 30) 1943 Mad 202 (205) ; I L R (1943) 
Mad 418 (DB). 

[5] The rule is retrospective in effect and applies to 
decrees passed prior to its coming into force. (Tl) 
85 Bom 248 (252) (DB). 

[6] The rule is intended for the benefit of the mort- 
gagor. (Vol. 30) 1943 Pat 282 (283) : 22 Pat 207 (DB) 
* (Vol. 31) 1944 Pat 5 (7) : 22 Pat 320 (DB) * (Vol. 80) 
1943 Mad 202 (204) : X L E (1948) Mad 418 (DB) 
(Rule protects mortgagor against the property being 
sold at a disadvantage.) 

[7] It is open to the mortgagor to waive the benefit 
of the rule and when he has thus waived the benefit of 
the rule, it is not for third parties to object under this 
rule, to the sale of the properties. ('37) 41 Cal W N 
1133 (1185). 

[8] The rule does not preclude a suit for money in 
respect of a claim arising urder the mortgage but only 
precludes the sale of the mortgaged property in execu- 
tion of the decree obtained m such suit. (’86) 40 Cal 
W N 343 (345) (DB) * (Vol. 23) 1936 Rang 47 (48) 
(Mortgagee paying revenue and land tax in respect of 
mortgaged property — He is not bound to add such 
money to principal mortgage money — Suit for such 
money is competent.) 


® apply to a sale held under S.. 

86 of the Bombay Land Revenue Code at the instance 
of mortiiagee. (Vol. 29) 1942 Bom 278 (279) : ILR 
(1942) Bom 608 (DB). ^ 


[10] The rule does not anply to the Punjab, the 
Transfer of Property Act not having been extended 
thereto. See sub-rule (2). (Vol. 22) 1935 Lah 672^ 
(675) : 16 Lah 640 (FB). ^ 


[11] Rule does not apply to Sonthal 
(Vol. 16) 1929 Pat 439 (440) (DB), 


Parganas. 


[12] Award by Registrar of Co-operative Societies, 
directing sale of mortgaged property does not militate 
against Rule 14. (Vol. 20) 1933 Nag 211 (213) (DB). 

2. Applicability of the rule to the enforcement of a 
charge. — [l] By force of Rule 15, this rule applies to 
charges as well as to morti.ages. (Vol. 27) 1940 Pat 283 
(285) (DB) * (’05) 1 Nag L R 117 (119) * ('95) 22 Cal 
859 (863) (DB) * (Vol. 7) 1920 Mad 183 (186) : 43 
Mad 786 (DB) ^ (Vol. 7) 1920 Pat 521 (522) : 5 Pat L 
Jour 248 * (Vol. 5) 1918 Cal 705 (706, 707) ; 45 Cai 
630 (DB). ^ 

[2] Charge created by the decree itself can be- 
enforced an execution without any fresh suit for sal© 
being filed as this rule does not apply to such cases. 
(Vol. 6) 1919 Bom 56 (59) : 4S Bom 631 (DB) * (Vol. 
21) 1934 All 524 (524) (DB) * (Vol. 21) 1934 Bom 24L 
(242) (DB) ^ (Vol. 21) 1934 Cal 327 (327) : 60 Cal 
1467 ^ (Vol. 22) 1935 Nag 129 (180, 181) (DB) * (Vol. 
21) 1934 Nag 147 (149) : 30 Nag L R 825 (DB) * (VoL 
38) 1946 Pat 216 (217) ^ (Vol. 20) 1933 Pat 306 (400,. 
401} : 12 Pat 359 (DB) * (Vol. 13) 1926 Mad 194 (196, 
197) (DB) ^ (Vol. 18) 1931 Mad 603 (608) (DB) * (VoL 
15) 1928 Lah 209 (210, 212) * (Vol. 19) 1932 All 439 
(440) : 54 All 763 (DB). 

[But see (’97) 2 Cal W N 38 (33, 84) * (’95) 22 Cal 
859 (868, 864) (DB).] 

[3] Suit for maintanance by Hindu widow — Main- 
tenance decreed and made a charge on certain property— 
The widow can apply for sale of the property without fil- 
ing suit for sale. (Vol. 9) 1922 Cal 85 (37) (DB) * (Vol. 5) 
1918 Mad 668 (668) (DB) * (Vol. 6) 1919 Mad 894 
(896, 896) (DB) ^ (’92) 19 Cal 189 (146) (FB) ^ (Vol. 
13) 1926 Pat 31 (81, 82) : 4 Pat 693 (DB) * (Vol. 26> 
1989 All 579 (680) (DB) * (Vol. 24) 1937 Pat 654 (655> 


[But see (’95) 22 Cal 903 (908) (Case decided under 
Section 99, Transfer of Property Act.) * (’07) 17 Mad 
L Jour 217 (217) (DB) (Do).] 


3. Applicability of the rule to the enforcement of 
security bond — [1] Surety personally making himself 
personally liable mortgaging property as security— 
Such property can be sold in execution without a 
suit for sale. (*88) 12 Bom 411 (414) (DB) * (Vol, 13) 
1926 Bom 279 (279) : 50 Bom 339 (DB) * <’90) 1$ 
Mad 1 (3, 4) (DB) * (Vol. 13) 1926 Mad 194 (19 3, 197) 
(DB) * (Vol. 4) 1917 Pat 696 (596) : 2 Pat L joar 197 
(DB) * (1913) 17 Cal L Jour 267 (FB). (Case decided 
under S. 99 of T.P. Act — On facts it was held the 
Section did not apply.) 

[See (Vol. 4) 1917 Pat 489 (489) (DB).] 

[See however (Vol. 13) 1916 Pat 61 (62) (DB). 
(Compromise m money suit referring to u ortgage 
already executed— Property cannot be sold otherwise 
than by suit for sale).] 

[But see (’05) 32 Cal 494 (496) (DB) ^ (Vol. 2) X915. 
Cal 533 (588) (DB).] 
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[2] The proper procednre to enforce the seciar<ty 
bond given to Court is by a summary order for the 
sale of the property covered by the bond, unless the 
amount of j-eounty is paid within a specihed date. 
(Vol. 6) 1919 P C 55 (59) : 22 Oudh Cas 212 : 42 All 
158 : 46 Ind App 228 (PC) ^ (Vol. 23) 1936 Mad 589 
(591). 

[3] Order for payment by instalment on execution 
of security bond hypothecating immovable property — 
Default in instalments — Property can be sold in exeou- 
tjon without suit for sale. (Vol. 21) 1934 All 524 (524) 
(DB) ^ (Vol. 23) 1936 Pat 289 (291, 292) : 15 Pat 
545 (DB). 

[4] Security bond given for getting stay of exeem- 
tion^Property can be sold in enforcement of bond 
without recourse to suit for sale. (Vol. 27) 1940 All 
196 (1$7) (DB). 

4 Decree for the payment of money in satisfac- 
tion of a claim arising under the mortgage.”- [1] The 
rule applies only to cases in wh’ch a money decree is 
obta ned on a claim arising under the mortgage. (Vol. 
31) 1944 Pat 5 (7) : 22 Pat 320 ^B) (Vol. 3) 1916 
Pat 252 (253) : 2 Pat L Jour 55 (DB).j 

[2] The mortgage should be one existing prior to 
tht decree and not one created by the decree itself 
(Vol. 16) 1929 Pat 439 (440) (DB) * (Vol. 21) 1934 All 
524 (524) (DB) * (Vol. 21) 1934 Bom 241 (242) (DB) ^ 
(Vol. 22) 1935 Nag 129 (130) (DB) ^ (Vol. 18) 1926 
Mad 194 (196, 197) (DB) ^ (Vol. 9) 1922 Cal 35 (87) 
(DB) ^ (’09) 8 Sind L B 120 (121) (DB) ^ (Vol. 28) 
1986 Pat 289 (291, 292) ; 15 Pat 545 (DB). 

[3] Judgment-debtor hypothecating his property to 
decree-holder by security bond— Application for execu- 
tion of money decree by sale of hypothecated property 
- Objection by judgment-debtor that suit on bond 
should be instituted first is not maintainable. (Vol. 22) 

1935 All 179 (180). 

[4] If the mortgage is invalid or has become unen- 
forceable through the efilux of time or any other 
rt ason. the rule does not apply. (Vol. 29) 1942 Pat 50 
(51) : 20 Pat 751 (DB) * (Vol. 8) 1921 Mad 477 (178) 
(DB) (Vol, 4) 1917 All 470 (472) : 39 All 36 (DB) ^ 
(Vol. 7) 1920 Mad 319 (320) (DB) ^ (Vol. 17) 1930 
Mad 138 (141) : SB Mad 670 (DB) * (Vol. 23) 1936 All 
8 (9) (DB). 

[5] Mere statement by the mortgagee that he gives 
mp the mortgage right will not mahe this rule not ap- 
pl'cable. (Vol. 24) 1937 Mad 601 (502) * (Vol. 22) 
1985 Bang 132 (133) : 18 Rang 292 (DB) * (Vol. 23) 

1936 All 663 (666) (DB). 

[See however (Vol. 26) 1939 Oudh 126 (128) (DB).] 

[6] Where mortgagee sues for sale in respect of a 
part of mortgaged Froj:erty and after sale of such part 
in execution obtains a personal decree under O. 34 E. 6 
the cecree can be executed hy sale of the exempted 
part of the mortj.agcd property. (Vol. 25) 1938 All 
841 (841, 842) : I L B (1938) All 466 (DB). 

[7] Suit by charge holder to recover certain amount 
“—Suit amount decreed and charged on plaint proper- 
ties' — No recree for sale — Decree held money decree. 
(Vol. 32) 1945 Cal 322 (324. 325) (DB). 

5, Mfect of sale Id contravenCon of the rule.— [1] 
Jk sale in contravention of the rule can be prevented 
“by objecting to it at any time before the sale. (Vol. 5) 


1918 Cal 705 (706) : 45 Cal 630 (DB) ^ (’06) 8 Bom 
L R 576 (577) (DB) ^ (’05) 2 All L Jour 356 (357) 
(DB). 

[2] A completed sale in contravention of the rule is 
not void but is voidable at tbe instance of the mortga- 
gor or a person intere&ted in the equity of redemption. 
(’06) 32 Cal 296 (316) : 32 Ind App 23 (PC) * (Vol. 7) 
1920 Cal 363 (366) : 47 Cal 377 (FB) ^ (Vol. 2) 1915 
All 70 (72) : 37 All 165 (FB) ^ (Vol. 82) 1945 Cal 322 
(324, 325) (DB). 

[8] The proper remedy to set aside a sale held in 
oontraventiou of tbe rule is by an application under 
S. 47 of the Code and not by a separate suit. (’07) 9 
Bom L H 462 (464, 466) (DB) * (*06) 80 Mad 318 
(815) (DB) * (’99) 22 Mad 347 (349) (DB) * (’08) 35 
Cal 61 (66, 80) (FB) * (’06) 28 All 681 (682) (DB) * 
(Vol. 13) 1926 Lab 490 (492) (DB) * (Vol. 8) 1921 
Bom 285 (288) : 45 Bom 174 (DB) * (’05) 8 Oudh Caa 
327 (337) (DB). 

[4] The application should be made before the con- 
firmation of the sale. ( 08) 36 Cal 61 (80) (FB) * (Vol. 
3) 1916 Lab 196 (198) : 1916 Pun R- N. 18 (DB) * 
JVol. 2) 1915 All 70 (72) : 37 All 165 (FB). 

(5) Where the sale is held after due notice to the 
judgment-debtor he cannot subsequently question its 
validity. (1900) 10 Mad L Jour 110 (111) (DB). 

(6) Once the sale is confirmed, the purchaser gets a 
good title to tl e property and is not liable to be re- 
deemed subsequently by the mortgagor. (Vol. 14) 1927 
Mad 1135 (1136) * (Vol. 4) 1917 Mad 692 (594) (DB) 

* (Vol. 2) 1915 All 70 (72) : 37 All 165 (FB). 

[See however (Vol. 1) 1914 All 343 (846) : 86 All 
516 (DB).] 

(7) The fact that the mortgagee himself has pur- 
chased the piopeity with the leave of the Court does 
not make it redeemable by the mortgagor. (Vol. 13) 
1926 Lah 490 (491, 492) (DB) * (’89) 16 Cal 682 (692) : 

16 Ind App 107 (PC)-^ (Vol. 23) 1936 Bom 177 (181) 
(DB). 

[See however (’09) 3 Sind L R 17 (30) (DB). (This 
case was decided before the provisions of T. P. Act 
were applied to Smd.) * (TO) 12 Cal Jour 574 (578) 
(DB) ^ (’90) 22 Mad 347 (349) (DB) ^ (’98) 22 Bom 
624 (629) (DB) (Vol. 1) 1914 All 343 (346) : 36 All 
616 (DB) ( 70) 5 Rang L R 460 (459, 460). (Case 
befoie the Transfer cf Property Act).] 

[8] Persor s who are not parties to the sale proceed- 
ings can object to tl e sale by a separate suit e\ en sub- 
sequent to ts confirmation. (’99) 22 Mad 872 (376, 
377) (SB) * (*07) 4 All L Jour 787 (789). 

[9] A sale 0 / the mortgaged property in execution 
of a mone) decree is subject to the encumbrances 
covering the property at the time. (’01) 14 C P L R 

17 (20) * (’80) 4 Mad 1 (38, 39) (FB) ^ (’75) 1 All 240 
(242, 248) (FB). 

0. Attachment of the property is not prohibited.— 
[1] The rule does not \ reolude the mere attachment 
of the property in execution cf a money decree for 
mortgage debt. (T3) 18 Ir-d Cas 201 (202) (DB) (Oudh) 

* (’07) 31 Bom 462 (463) (DB) * (’95) 29 Cal 813 
(817) (DB, * i’98) 25 Cal 262 (269, 270) (SB) # (’08) 
81 Mad 33 (35) (DB) * (’06) 8 Bern L R 576 (577) 
^ (’08) 82 Bom 205 (207) (DB). 

7, Transferee of money decree from mortgagee if 
hound by the restrictions against the rtgagee - [1] 
The transferee of a money decree obtained by mort- 
gagee is bound by the restrictions imposed by this rula 
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0. 84R. 14 {contd.) 

against the mortgagee. (’01) 14 C P L R 35 (36) 
^ (Vol. 7) 1920 Bom 202 (203) : 44 Bom 366 * (*07) 
31 Bom 462 (463, 464) (DB) ^ (’08) 11 Oudh Cas 231 
(233, 234) (DB) * (’08) 31 Mad 33 (34) (DB). 

[See (’95) 22 Cal 813 (816) (DB).] 

8. Otherwise than by instituting a suit.’*— [1] A 
suit under this rule would not be barred despite the 
provisions of O. 2 R. 2 (Vol. 27) 1940 Fat 283 (285, 
286) (DB) * (Vol. 18) 1931 All 65 (68) : 52 All 964 
(DB) * (Vol. 22) 1935 Lab 672 (675) ; 16 Lah 640 
(FB) * (Vol. 7) 1920 Bom 56 (57) : 44 Bom 981 ^ 
(’87) 10 Mad 129 (180, 131) (DB) * (’98) 2 Cal W N 
320 (821) * (’02) 29 Cal 537 (542) (DB) ^ (Vol. 22) 

1935 Rang 132 (183) : 13 Rang 292 (DB) (Vol. 23) 

1936 All 663 (665) (DB) ^ (Vol. 24) 1937 Mad 501 (502). 

[2] Mortgage bond not providing for sale-decree on 
it declaring lien on property covered by bond — Still it 
is simple money decree. (Vol. 4) 1917 Cal 82 (84) (DB) 
* (’05) 28 All 58 (59, 60) ^ (Vol. 5) 1918 Cal 705 (706, 
707) : 45 Cal 630 (DB) ^ (*09) 6 All L Jour 731 (732) 
(DB). 

[3] Rule 14 is no bar to the sale of the mortgaged 
property in execution of a decree though not drawn 
up in the form of one for sale but still provides for 
sale in case of default by mortgagor. (’97) 20 Mad 78 
(79) (DB) ^ (’04) 31 Cal 922 (927) (DB) ^ (*98) 25 Cal 
580 (683) (DB) * (’99) 26 Cal 166 (170, 171) (DB) * 
(*02) 24 All 549 (552) (DB) * (Vol. 11) 1924 Pat 20 (22): 
2 Pat 787 (DB) * (Vol. 11) 1924 Cal 646 (646) (DB), 

[4] When the usufructuary mortgagee has obtained a 
money decree for the mortgage amount, he cannot 
bring the mortgaged property to sale in execution of 
decree but must bring a suit for sale for that purpose. 
(*06) 29 Mad 424 (425) (DB) ^ (Vol. 18) 1981 All 350 
(351) (DB) * (’07) 30 Mad 408 (409) (DB) *1^ (’99) 26 
Cal 164 (165, 166) (DB). 

[5] Mortgagee who has given, up his rights under 
the mortgage can bring the property to sale in exe- 
cution of the money decree for the mortgage debt. 
(’29) 115 Ind Cas 829 (829) (DB) (Mad) ^ (VoL 13) 
1926 Bom 279 (280) ; 60 Bom 889 (DB) ^1^ (Vol. 26) 
1939 Oudh 126 (128) (DB). 

[But see (’08) 30 All 146 (148) (DB). (Case under 
the Transfer of Property Act).] 

[6] The rule does not apply to a suit for contribu- 
tion brought by a co- mortgagor who has redeemed the 
entire mortgage and claims a charge on the shares of 
the other co-sharers for the proportionate amounts due 
by them. (Vol. 15) 1928 Cal 191 (192) (DB). 

[7] Government’s lien on the subject-matter of 
suit for court-fee payable by pauper-plaintiff can be 
entoroed in execution without separate suit. (’96) 18 
All 419 (421) (DB) ^ (’06) 33 Cal 1040 (1046). 

9. Sale of mortgaged property for claim unconnec- 
ted with the mortgage.— [1] The rule applies only if 
the decree for money is in satisfaction of a claim 
arising under the mortgage and not to a decree on a 
claim unconnected with the mortgage. (Vol. 31) 1944 
Pat 5 (7) : 22 Pat 820 (DB) * (’13) 7 Sind L R 11 (16) 
(DB) ^ (Vol. 2) 1915 Cal 427 (428) : 42 Cal 780 (DB) 
^ (Vol. 3) 1916 Lah 196 (198) : 1916 Pun Re. No. 18 
(DB) * (Vol. 5) 1918 Mad 668 (668) (DB) * (Vol. 10) 
1923 Cal 121 (126) (DB) * (Vol. 13) 1926 Mad 194 
(196, 197) (DB) * (Vol. 22) 1935 All 179 (180) * (Vol. 
26) 1939 All 579 (580) (DB). 


[2] There is no bar to the sale of the mortgaged 
property in execution of a money decree obtained by 
a third person or the mortgagee purchasing the pro- 
perty at such a sale. (Vol. 5) 1918 Cal 475 (476) (DB) 

* (Vol 6) 1919 Pat 47 (50) (DB) ^ (Vol. 26) 1939 

Mad 436 (436, 437). ^ ^ 

[3] There is no bar to the mortgagee purchasing 
the mortgaged property at a sale for arrears of revenue 
where he has not been in any way responsible for the 
default in paying the revenue. (Vol, 30) 1943 Mad 
202 (206) : ILR (1943) Mad 418 (DB). 

[4] The following are cases showing what are and 
what are not ** claims arising under the mortgage”: — 

{a) Where usufructuary mortgagee grants a lease of 
the property to the mortgagor, a claim for rent accru- 
ing under the lease is not a claim arising under the 
mortgage. (Vol. 7) 1920 Pat 723 (724) (DB) * (Vol. 7) 
1920 Cal 363 (366) : 47 Cal 377 (FB). 

[But see (Vol. 30) 1943 Pat 282 (283, 284) ; 22 Pat 
207 (DB). [ (Vol. 7) 1920 Pat 723 held to have lost 

force after (Vol. 14) 1927 P C 32 : 50 Mad 180: 54 
Ind App 68 (PC) holding that mortgagee is entitled 
to be paid the rent due to him before he can be 
redeemed) ^ (Vol. 23) 1936 All 708 (710).] 

[b) Where the lease formed part of the mortgage 
transaction the claim for rent accrtiing under the lease 
is a claim arising under the mortgage. (Vol. 31) 1944 
Pat 6 (7, 8) : 22 Pat 320 (DB) * (Vol. 8) 1921 Bom 285 
(287) : 45 Bom 174 (DB) ^ (Vol. 7) 1920 Bom 202 
(203) : 44 Bom 366 * (Vol. 12) 1925 Mad 127 (128> 
^ (Vol. 14) 1927 Cal 884 (885): 55 Cal 104 (DB> 

* (Vol. 27) 1940 Mad 59 (60) ^ (Vol. 30) 1943 Pat 282 
(283) (DB) : 22 Pat 207 (DB). 

{c) Mortgagee holding two distinct mortgages on 
two different properties of the same mortgagor — Sale 
of one of the properties in execution of a money decree 
obtained on the mortgage of the other property is not 
barred. (Vol. 12) 1925 Bom 239 (240) : 49 Bom 208 
(DB). 

[See however (’09) 4 Ind Cas 1126 (1126) (DB> 
(Mad) (Section 99 T. P. Act, applies to oases where 
there is more than one mortgage.)] 

(d) A claim for costs awarded to a usufructuary* 
mortgagee in a suit for possession against the mort- 
gagor is not a claim arising under the mortgage (’ISJ 
35 All 518 (520) (DB). 

{e) Usufructuary mortgage of the right to receive 
offerings at temple — Subsequent agreement to pay 
mortgagee annual sum in lieu of moiigs^ge^Held 
annual sum formed an essential part of mortgage 
money and decree under the bar in B. 14, (Vol. 6) 
1919 All 435 (438, 459) : 41 All 899 (DB). 

(/) Mortgage debt can be realised by selling the- 
property by mortgagee who holds both mortgage- 
decree and money decree on an independent claim for 
the consolidated sum under both. (’10) 6 Nag L R 20 
(26) * (’09) 31 All 114 (115) (DB). 

(g) The equity of redemption can be sold in execu- 
tion of a simple i^oney decree obtained by the mort- 
gagee for land revenue paid by him to save the pro- 
perty. (Vol. 22) 1985 Rang 438 (439) ^ (Vol. 23) 198& 
Bang 47 (48). 

[5] Whether usufructuary mortgage and lease back 
to mortgagor of the property form part of the same 
transaction depends on the facts of each ease. (VoL 
31) 1944 Pat 5 (7, 8) : 22 Pat 320 (DB). 

167 A. M. 
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^15. All the provisions contained in this Order which apply to a simple mortgage shall, so 
Mortgages by the far as may be, apply to a mortgage by deposit of title-deeds within the 
deposit of title-deeds meaning of section 58, and to a charge within the meaning of section 100 of 
^nd charges. Transfer of Property Act, 1882. 

[C/. T. P. Act, Old S. 96J 

[a] Substituted by the Transfer of Pco^-erty (A.mendment) Supplementary Act, 1929 (21 [XXI] of 1929)* 
Section 7. 

PROVINCIAL AMENDMENT. 

OUDH 

Read the present Rule 13 as Rule 15 (1) and add as sab-rale (2), the following: 

(2) Where a decree orders payment of money and charges it on immovable property on default 
of payment, the amount can be realized by sale of that property in execution of that very decree.” 


O. 84 R. 14 [contd.) 

10. Order 2 Rule 2, — [1] Order 2 R. 2 is no bar to 
the second suit brought under this rule for sale of the 
property. (VoK 27) 1940 Pat 283 (285) (DB) * (»04) 7 
Oudh Cas 314 (317) (DB) (Vcl. 21) 1934 ( al 73 (76) : 
60 Cal 1197 (DB) * (»90) 3 C P L R 170 (171, 172)^ 
{Vol. 8) 1921 Mad 183 (191) : 44 Mad 301 (DB) ^ 
{Vol. 1) 1914 All 98 (98) : 36 All 264 (DB) (Vol. 17) 
1930 Ah 286 (287) : 51 All 974 (DB) ^ (’21) 68 Tnd 
Cas 303 (307, 308) (DB) (Pat) ^ (Vol 24) 1937 Mad 
501 (502). 

[See (Vol. 15) 1928 Lab 269 (270) (DB).] 

[But see (Vol. 20) 1933 Bom 51 (54, 55) : 57 Bom 
346 (DB).] 

[2] Even after the execution of the decree for 
money has become time-barred, tbe mortgagee can sue 
for sale under this rule. (’87) 9 All 23 (25, 26) (DB). 

[3] Prior decree providing for sale of moitgaged 
property though not strictly drawn up in the form 
prescribed for a decree for sale, rule does not apply 
and beooLd suit for tale is barred by res ludicata. (’97) 
24 Cal 478 (487, 488) (DB) ^ (Vol. 9) 1922 Bom 237 
<237) : 46 Bom 848 (DB). 

[4] If tbe mortgagee sues for sale but is content to 
take only a simple money deoiee he cannot subse- 
quently sue again for sale, (Vol. 30) 1933 Rang 158 
(159, 160) *(’09) 31 All 19 (20) (DB) * (’06) 38 Cal 
849 (852) (DB). 

[5] Mortgagee suing for sale or foreclosure — Court 
holding that the money claimed was not charged on 
the property and passing simple money decree — 
Decree can be executed against the mortgaged property 
as fresh suit for sale on mortgage would be barred by 
res judicata. (Vol. 23) 1936 All 8 (9). 

[6] Thi^ rule relieves the mortgagee only from the 
restrictions imposed by O. 2 R. 2 on the splitting of 
remedies, and not as to splitting of claims. (’01) 25 
Bom 161 (167. 168) (DB) * (09) 2 Ind Cas 265 (266) 
(DB). (i al) (Principal aho becoming due — Separate 
suit for i«iterest and principal is barred.) 

[See (Vol. 17) 1980 Lah 148 (149) (DB). (Interest 
aUme ca : be claimed where the principal has not be- 
come due.)] 

11. Consent decree.— [1] This rule does not apply 
to casts in which a decree for money.is passed against 
the mi rtragor by consent. (Vol. 12) 1925 Smd 166 
(157) (DB) * (’10) S2 All S77 (880) (DB) * (Vol. 22) 
1935 Nag 129 (130) (DB) * {Vol. 11) 1924 Cal 645 
(646) (DB) * (Vol. 9) 1922 Cal 35 (88) (DB) * (’ll) 9 
Ind Cas 939 (939) (DB) (Mad). 

[But see (Vol. 19) 1932 All 439 (440) ; 54 All 768 
(DB).] 


12. Decree.”— [1] An order directing a surety for 
a judgment-debtor to pay the amount secured is not a 
decree for the payuient of money within the meaning 
of this rule (Vol. 4) 1917 Pat 489 (489) (DB) * (Vol. 
4) 1917 Pat 596 (596) : 2 Pat L Jour 197 (DB). (Pro- 
perly pledged by surety can be sold in execution.) 

ORDER 34 RULE 15— Synopsis. 

1. Scope. 

2. Charge. 

3. Priority as between rent decree and mort- 

gage decree. 

4. Invalid mortgage, if creates a charge. 

5. Bight of maintenance. 

6. Claim tor dower. 

7. Charge created by decree. 

8. Mortgage by deposit ot title-d^edSv 

9. Charges enforceable by sale. 

10. Charge on the surplus sale proceeds of sale 

for arrears of revenue or rent. 

1. Scope.— [1] By force of this rule O, 34, R. 6 
applies also to suits to er force charges. (Vol. 29) 
1942 Smd 83 (85) : I L R (1942) Kar 168 * (Vol. 17) 
1980 Oudh 10 (11) (DB) * (’05) 2 All L Jour 379 
(885) (DB) * (Vol. 19) 1932 Cal 775 (780, 781) : 59 
Cal 1314 (DB). 

[2] If a charge-holder first sues and obtains a money 
decree for a claim arising nnde' the charge, a second 
suit for sale in enforcement of the charge will not be 
barred by O. 2, R. 2 by virtue of O. 34 R. 14. (Vol. 
27) 1940 Pat 283 (285) (DB). 

[8] Where a charge is declared by a decree, which 
in its terms is final and itself provides for tbe sale of 
tbe properties in case of default, no fresh final decree is 
necessary. (Vol. 17) 1980 Nag 17 (19). 

[4] The effect of a decree on a charge is the same as 
that of a decree on a mortgage. (Vol. 24) 1937 Cal 
129 (188) : I L B (1937) 1 Cal 203 (DB), 

2. Charge. — See Notes on S. 100, Transfer of Pro- 
perty Act, 1882, (A. I. R. Commentaries.) 

8. Priority as between rent decree and’ mortgage 
decree.— See Notes oo S. 73 and S. 101, Transfer of 
Property Act, (A. I. R. Commentaaies.) 

4. Invalid mortgage, If creates a charge.— See Ibid, 
S. 100. 

5. Bight of maintenanee.— See Ibid, S. 100. 

6. Claim for dower.— See Ibid S. 100. 
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^ ORDER XXXV. 
INTERPLEADER. 


Plaint ia inter- 1. In every suit of interpleader the plaint shall, in addition to other 

pleader suits. statements necessary for plaints, state — 

(a) that the plaintiff claims no interest in the subject-matter in dispute other than for 
charges or costs ; 

(h) the claims made by the defendants severally ; and 

(c) that there is no collusion between the plaintiff and any of the defendants. 

[1882— S, 4.71; 1877~S. 471 ; R. S. 0., 0. 57 R. 2. See S. 88, 0, P. C.] 

[a] This Order does not apply to the proceedings ‘under the U. P. Tenancy Act, 1939 (17 [XVII] of 
1939) ; See Sch. 2, List I of that Act. 

2. Where the thing claimed is capable of being paid into Court or placed in the custody of 
Payment of J:hing the Court, the plaintiff may be required to so pay or place it before he can be 
claimed into Court, entitled to any order in the suit. 


[1882-S. 472; 1877— S. 472.] 

0. 35 R 15 (conta.) 

7. Charge created by decree. — [1] Where a d.ecree 
orders the payment of money and also creates a charge 
on certain properties the effect is not to negative the 
right of the decree-holder to proceed against the other 
properties of tho judgment-debtor unless suoh a right 
is expressly or by necessary implication excluded by 
the terms of the decree. (Vol. 29) 1942 Sind 8S (84, 
85) : I L R (1942) Kar 168 ^ (Yol. 28) 1941 Bom 90 
(92) .* I L R (1941) Bom .299 (FB) (Remarks (Vol. 28) 
1941 Bom 71 : I L R (1941) Bom 136, disapproved.) 

[2] Simple money decree with declaration of charge 
—Decree amounts to personal decree and no fresh per- 
sonal decree is necessary — Decree-holder not bound to 
proceed in first instance against properties specifically 
charged. (Vol. 28) 1941 Bom 90 (91) : X L R (1941) 
Bom. 299 (FB) [ (Vol. 7) 1920 Bom 95 overruled.] 
(Vol. 19) 1982 Cal 775 (781) : 59 Cal 1314 (DB) ^ 
(Vol. 29) 1942 Nag 58 (59) : I L R (1942) Nag 159 * 
(Vol. 29) 1942 Sind 88 (84, 85) : I L R (1942) 
Kar 168. 

. [But see (Vol. 30) 1943 Bom 158 (159) : I L R 
(1943) Bom 292 [ (Vol. 28) 1941 Bom fl ; ILB 
(1941) Bom 136, followed and held not overruled on 
this point by (Vol. 28) 1941 Bom 90 ; I L R (1941) 
Bom 299 (FB)]. 

[But see (Vol. 22) 1935 Nag 129 (131) (DB).] 

[8] Decree for possession in favour of vendee decla- 
ring charge for vendor^s unpaid price — Decree also 
providing that if price was not paid within certain 
time vendor was to recover it by sale of the charged 
property— that the decree could cot be construed 
as a pflrsonal decree and the vendor was not entitled 
to enforce by sale of other properties unless he 
obtained a personal decree under Order 34 Rule 6. 
(Vol. 27) 1940 Bom 276 (277) : I L R (1940) Bom 
640. 

[4] Decree providing concurrent remedies— Charged 
properties need not be exhausted first. (Yol. 20) 1933 
Mad 33 (33) : 56 Mad 343. 

[5] Compromise decree for maintenance— Charge 
created on certain immovable property and decree 
providing that in case of default decree-holder might 
proceed either against the charged property or against 
other immovable property-^HeW she could not pro- 


ceed against movable property. (Vol. 26) 1939 Bom 
206 (207). (Distinguishing (Vol.20) 1933 Mad 33 : 56 
Mad 343. 

[6] Solenamah— Decree creating charge and incorpo- 

rating personal liability in case of deficiency— Fresh 
personal decree held not necessary. (Vol. 19) 1932 
Cal 7 75 (781) : 59 Cal 1314 (DB). ' 

[7] Where a decree for maintenance is passed 
charging several properties the Court can regulate the 
order in which the properties should be proceeded 
against. The Court has the same power in suoh cases 
as it has got in executing a mortgage decree for sale. 
(Vol. 81) 1944 Nag 25 (27, 28) : ILR (1944) Nag 
2S0 (DB). 

[8] As to whether a charge created ,by decree is one 
within S. 100 Transfer of Property Act, See notes 
thereunder. 

8. Mortgage by deposit of title deeds.— Se© Transfer 
of Property Act, Ss. 58 and 96. 

9. Charges enforceable by sale.— [1] The general 
principle that at a sale under a mortgage decree, the 
auction-purchaser takes the security free of the mort- 
gage does not apply in the case of recurring charge* 
In such a case even though the charged property 
may be sold in execution of a decree for arrears already 
accrued, the liability in respect of future payments 
will ordiuaiily remain after the sale and the property 
in the hands of the auction-purchaser will be subject 
to the charge in respect of such payments. (Vol. 271 
1940 Cal 60 (62). 

10. Charge on the surplus sale proceeds of sale for 
arreais of revenue or rent.— See Notes on S. 75 
Transfer of Property Act. 

ORDER 35 RULE 2-Sote 1. 

[1] Where the subject-matter of the dispute is a 
chose in action its disposition as the Court may direct 
is a sufiioient compliance with the rule. (1890) 24 
Q B D 276 (279), Robinson V. Jenkins. 

[2] Party not ready to pay or deliver the property 
to one of the defendants but disputing his title. Suit 
is not an interpleaded suit. (Vol. 9) 1922 Cal 138 
(189) (DB). 



to- 35 K. 5] 


[THE CODE OF] CIVIL PROCEDURE, 1908 


1332 


3. Where any of the defendants in an interpleader- suit is actually suing the plaintiff in 
Procedure where respect of the subject-matter of such suit, the Court in which the suit against 
defenda'^t is suing the plaintiff is pending shall, on being informed by the Court in which the 
plaintiff. iuterpleader-suit has been instituted, stay the proceedings as against him ; and 

his costs in the suit so sfayed may be provided for in such suit ; but if, and in so far as, they are 
not provided for in that suit, they may be added to his costa incurred in the interpleader-suit. 

[1882— S. 476. C/. R. S. C., 0. 57 R. 6,] 

Objects and Reasons. 

The Committee think that the institution of the interpleader suit affords a sufhcient reason for the 
stay of other litigation in reference to the same subject-matter and they have modified section 476 [of the 
1882 Code] so as to give effect to this view.” — S. O. B* 


Procedure at 
ffrst hearing. 


4. (1) At the first hearing the Court may — 


(a) declare that the plaintiff is discharged from all liability to the defendants in respect 
of the thing claimed, award him bis costs, and dismiss him from the suit ; or 


(h) if it thinks that justice or convenience so require, retain all parties until the final 
disposal of the suit. 


(2) Where the Court finds that the admissions of the parties or other evidence enable it to 
-do BO, it may adjudicate the title to the thing claimed. 

(8) Where the admissions of the parties do not enable the Court so to adjudicate, it may 
direct—— 

(a) that an issue or issues between the parties be framed and tried, and 

(b) that any claimant be made a plaintiff in lieu of or in addition ‘to the original 
plaintiff, and shall proceed to try the suit in the ordinary manner, 

[1882--S. 478 ; 1877— S. 473. Cf. R. S. 0., 0. 57 R. 7.] 

5. Nothing in this Order shall be deemed to enable agents to sue their principals, or 
Agents and tenants tenants to sue their landlords, for the purpose of compelling them to 
may not institute inter- interplead with any persons other than persons making claim through such 
pleader suits. principals or landlords. 


0. 85 R. 2 {contd,) 

[See also (*94) 18 Bom 231 (236).] 

[3] Plaintiff paying amount in dispute into Court 
for payment to the right person— Court paying it to 
ihe wrong person. Plaintiff fully discharged from 
liftbiUty. (89) 2 CP LR 9 (14). 

[4] Original plaintiff in suit discharged- One of 
xi\al defendants in interpleader suit made plaintiff — 
Money paid into court should be kept in custody of 
Court to be paid over to successful party — Pending 
suit payment should not be made even on deposit of 
security. The money paid into Court cannot be 
handed over to one of the parties pending the suit 
even on security after the original plaintiff is dis- 
charged and one of the rival defendants to the inter- 
pleader suit is made a plaintiff. It must be kept under 
■the control of the Court available for payment at any 
time to the successful party. ('18) 24 Mad L Jour 404 
(404, 406), 

ORDER 85 ROLE 4— Note 1. 

fl] ^ The plaintiff is entitled to apply so soon as the 
pleadings have been completed, for being discharged 
from the suit. (Yol. 26) 1988 Cal 287 (290) : 1 L B 
<1938) 1 Cal 63. ^ ^ 

[21 .Kon-appearance cf claimants— Plaintiff dis- 
charged— Court can restrain defendants by injunotloxi 


from proceeding against plaintiff. (Yol. 6) 1919 Bom 
16 (16). 

[3] The question whether a party to an interpleader 
issue shall l^e treated as plaintiff or defendant must be 
decided by the real merits of the case and not by the 
mere form of the issue itself. (1886) 16 Q B D 648 
(563), Rhodes V. Dawson, (Per Bindley, L. J. Refer- 
red to m (Yol. 6) 1919 Cal 719 : 46 Cal 166. 

[4] Appeal lies from the following 

(a) Order dismissing the interpleader suit ('09) S3 
Mad 220 (221) (DB). 

[5] Adjudication upon the claims of the defendants. 
('08) 30 All 22 (23, 24). 

[5] A suit or an appeal from adjudicat’on upon the 
clarms of oi«e of the defendants against another to the 
money held by the plaintiff each is chargeable with 
Court-fees under Art 17 of Sch. II and not under S. 7, 
Cl. (iv) (o) of the Court-fees Act YII of 1870. (Yol. 8) 
1921 Pat 305 (306). 

ORDER 35 RULE 5— Note 1. 

[1] A railway company is not an agent of the 
consignor and can file an interpleader suit against the 
consignor and another party claiming adversely to 
the consignor, (Yol. 2) 1916 Bom 28 (28) (DB). 
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Illustraiions, 

(a) A deposits a box of jewels with B as his agent. C alleges that the jewels were wrongfully obtained 
ixom him by and claims them from F. B cannot institute an interpleader-suit against A and C. 

(b) A deposits a box of jewels with B as his agent. He then writes to C for the purpose of making the 
jewels a seciarity for a debt due from himself to C. A afterwards alleges that C*$ debt is satisfied, and C alleges 
the contrary. Both claim the jewels from B, B may institute an interpleader-suit against A and C, 

[1882— S. 474 ; 1877— S. 474.] 

6, Where the suit is properly instituted the Court may provide for the costs of the original 
Charge for plaintiff by giving him a charge on the thing claimed or in some other effectual 
plaintiff’s costs, way. 

[1882— S. 476, C/. R. S. C., 0. 57 R. 15.] 

ORDER XXXVL 
SPECIAL CASK 

1. (1) Parties claiming to be interested in the decision of any question of fact or law may 
Power to state case enter into an agreement in writing stating such question in the form of a case 
for Court’s opinion, for fhe opinion of the Court, and providing that, upon the finding of the Court 
with respect to such question, — 

(a) a sum of money fixed by the parties or to be determined by the Court shall be paid 

by one of the parties to the other of them ; or 

(b) some property, moveable or immoveable, specified in the agreement, shall be 

delivered by one of the parties to the other of them ; or 

(c) one or more of the parties shall do, or refrain from doing, some other particular act 

specified in the agreement. 

(2) Every case stated under this rule shall be divided into consecutively numbered 
paragraphs, and shall concisely state such facts and specify such documents as may be necessary 
to enable the Court to decide the question raised thereby. 

[1882— S. 527 ; 1877— S. 527 ; 1859— S. 828; R. S. C., 0. 84 Rules 1, 6 and 9. See S. 90, C. P. C.] 


0. 35 R. 6 [contd.) 

[2] A tenant cannot bring a suit to compel the land- 
lord to interplead with any person other than one 
making a claim through such landlord. (Vol. 28) 
1941 Cal 612 (616) (DB) * (Vol, 6) 1919 Cal 91S 
(914) (DB). 

[8] Tenant passing two KahuUats in favoui of 
two persons in respe^ of the same land is being 
threatened by suits by both of them, instituting an 
interpleader suit praying for declaration as to the rights 
of the two defendants and under whom he was tenant— 
Held, the suit was not maintainable ^ (’10) 37 Cal 652 
(657) (DB) * (’12) 15 Cal L Jour 663 (655, 656) (DB). 

[4] A leasing property to B — B cannot compel A to 
interplead with G who claims to have purchased the 
property from A before the grant of the lease, 
(Vol. 27) 1940 Bom 414 (415) : I L R 1940 Bom 842 
(DB). (Confirming on Letters Patent appeal (Vol. 26) 
1939 Bom 249 : I L R (1989) Bom 383.) 

[6] A leasing certain lands to B— On A’S death two 
persons claiming rent from B, namely A's heir on the 
one hand and a person who alleges that A was only a 
Bencimidaf for X whose heir he is. Held, B can 
file an interpleader suit to compel the claimants to 
interplead. (’09) 33 Mad 220 (225) (DB). 

[6] Where a mortgagee does not deny an assignment 
by him of his rights under the bond to X but only 
contends that it is voidable one, the mortgagor may 
ireat the assignee as entitled to the money and is not 
bound to bring an interpleader stut. (Vol. 1) 1914 
Mad 624 (628) (DB). 


ORDER 35 ROLE 6— Note 1. 

[1] Costs be awarded to original plaintiff will have 
to be deducted from the fund when it is brought to the 
court or be made a charge upon the fund or subject- 
matter. (1883) 1883 W N 176 (178) : 19 Q B D lln, 
Searle F. Mathews, * (’93) 18 Bom 231 (236). * (1863) 
1 Mad H C R 360 (861) (DB). 

[2] Ihe plaintiff cannot claim costs which have 
been unnecessarily incurred. (1842) 1 Har 436 (444)« 
Crawford V, Fisher. (1864) 9 L T 677 (678). Scottish 
XJniork Insurance Co, V, Steele, 

ORDER 36 ROLE 1— Note 1. 

[1] The right to state a case for tbe opinion of the 
ooutt is not intended to enable parties to refer to the 
Court any hypothetical questions or matters of mere 
academic interest involving no substantial interest to 
the parties (1910) 1910 App Cas 293 (294), Glasgow 
Navigation Co, V, Iyou Ore Co, * (1876) 4 Ch D 189 
(396, 197), Bright v Tyndall, 

[2] Parties not providing in agreement for any of 
undertakings mentioned in rule— Court will not 
interfere. (Vol. 17) 1930 Bom 232 (233) : 54 Bom 825 
(DB). 

[8] A case is not fit to be decided unless the success- 
ful I arty will be able either to execute tbe decree or t» 
base a suit upon the decree passed in it. (Vol, 17) 1930 
Bom 232 (234, 235) : 54 Bom 826 (DB)* 

[4] Where there are special tribunals to try the 
question between the parties, a special case cannot be 
stated for the opinion of the cou^. Nor will a mere 
declaration of the rights involved in such a case be a 
fit point for a special case. (Vol. 17) 1930 Bom 232 
(204, 235) : 54 Bom 825 (DB). 
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2 . Where the agreement is for the delivery of any property, or for the doing, or the 
Where value of sub- refraining from doing, any particular act, the estimated value of the property 

ject-matter must be to be delivered, or to which the act specified has reference, shall be stated in 
stated. the agreement. 

[1882 -S. 528; 1877— S. 528; 1859— S. 328.] 

3 . (1) The agreement, if framed in accordance with the rales hereinbefore contained, may 
Agreement to he filled be filed in the Court which would have jurisdiction to entertain a suit, the 

and registered as suit. amount or value of the subject-matter of which is the same as the amount 
or value of the subject-matter of the agreement. 

(2) The agreement, when so filed shall be numbered and registered as a suit between one or 
more of the parties claiming to be interested as plaintiff or plaintiffs, and the other or the others of 
them as defendant or defendants ; and notice shall be given to all the parties to the agreement, 
other than the party or parties by whom it was presented- 
[1882— S. 529; 1877— S. 529; 1859— S. 329.] 

4 . Where the agreement has been filed, the parties to it shall be subject to the 
Parties to be subject jurisdiction of the Court and shall be bound by the statements contained 

to Court’s jurisdiction, therein. 

[t882-S. 580; 1877— S. 580; 1859— S. 830.] 

5. (1) The case shall be set down for hearing as a suit instituted in the ordinary manner, 
Hearing and dis- and the provisions of this Code shall apply to such suits so far as the same are 

posal of case. applicable. 

(2) Where the Court is satisfied, after examination of the parties, or after taking such 
evidence as it thinks fit, — 

( a) that the agreement was duly executed by them, 

(b) that they have a bona fide interest in the question stated therein, and 

(c) that the same is fib to be decided, 

it shall proceed to pronounce judgment thereon, in the same way as in an ordinary suit, and upon 
the judgment so pronounced a decree shall follow. 

[1882— S. 531 ; 1877— S. 581 ; 1859-S. 331.] 

OEDER XXXVII. 

SUMMARY PROCEDURE ON NEGOTIABLE INSTRUMENTS. 

Applicatioa of Order. 1. This Order shall apply only to— 

(a) the High Courts of Judicature at Fort William, Madras and Bombay ; 

a[* ^ ^ *] 


O. 86 B. 1 {contd.) 

[6] A question which the court is not competent to 
decide m an ordinary suit cannot be stated as a special 
case. (1882) 9 Q B D 618 (521. 522), Bexley Local 
Board West Kent Matn Sewerage Board, 

[See also (Yol. 17) 1930 Bom 232 (235) : 54 Bom 825 
(DB)]. 

[6] For instances of qnest»ons that can be stated as a 
special case, see (’81) 6 Bom 42 (48, 49). (The validity 
of a trust deed by a Sunni Mahomedan) ^ (’86) 10 Bom 
415 (417, 420), (Powers of shareholders of a trading 
corporat>on to interfere with directors* discretion as to 
declaration of dividend) (*07) 31 Bom 472 (475, 477). 
(Efiiect of a will by a Parsi upon a deed of settlement 
of a subsequent date) ^(’90) 17 Cal 786 (803) (DB). 
(Whether subscribers to a general family pension fund 
are a company, association or partnership for the 
purpose of carrying on business other than that of 
biuiking and whether they form a comj. any under S. 4 
of the Companies Act, 1882). 


ORDER 36 RULE 5-Rote 1. 

[1] An infant born after a special case is set down 
for hearing must be added as a party. (1871) 11 Eq 
264 (264). 

[See also (1870) 11 Eq 363 (370)]. 

[But see (1871) 13 Eq 250 (254, 255)], 

[2] Suit pending — Parties agreeing to refer dispute 
to court and abide by its decision — Decree cannot be 
appealed against. (*99) 28 Bom 752 (755) (DB) ^ (18961 
1896 App Cas 136 (138). 

ORDER 37 ROLE 1— Note 1. 

[1] The provisions of this order are merely rules of 
procedure and do not alter m any way the nature of 
the suit or jurisdiction of Courts, (Vol. 5) 1918 Low 
Bur 135 (135) ; 9 Low Bur Rul 69 (DB). 

[2] Suits can only be filed in the Courts which have 
jurisdiction to try them. (’12) 5 Sind L R 155 (166> 
(DB). 
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fcj the Court of the Judicial Commissioner of Sind ; and 

( d) any other Court to which sections 5S2 to 537 of the Code of Civil Procedure, 1882 
have been already applied. 

[1882— S. 538.] 

[a] Clause (b) 'which ran “ (b) the Chief Court of Lower Burma has been repealed by A. 0. 


ALLAHABAD 


PROVINCIAL AMENDMENTS. 


A dd the following as clause (e) : 

“(e) any Court in the province of Agra exercising the powers of a Small Cause Court.” 

BOMBAY 

SubsHtute in the heading of Order 37 the words ” Summary Procedure *' for the words “ Summary 
Procedure on Negotiable Instruments.*' [29-9-1936.] 

CALCUTTA 

(i) In clause (c) the word * and * shall be omitted, 

(tt) After clause (c) the following clause shall be inserted, namely : 

” (cc) all Civil Courts (except Courts of Small Causes) in the districts of ^Chittagong, Dacca, Pabua and 
24-Parganas ; and’* [29-11-1933.] 

LAHORE 

After clause (d) the word “ and ” and new clause (e) were added ; 

“and 


(e) the Courts of the District Judge and Subordinate Judges of the First Class of the Delhi Province ; 
and the Courts of the District Judges and Subordinate Judges of the First Class in the Civil Districts of Lahore and 
Amritsar in the Province of the Punjab.** [5-7-1928 and 29-7-1932.] 

MADBAS 

Insert the following as clause (b) : 

“ (’6) The Madras City Civil Court.” 

2. (1) All suits upon bills of exchange, hundies or promissory notes may, in case the 
Institution of sum- plaintiff desires to proceed hereunder, be instituted by presenting a plaint in 
mary suits upon bills the foim prescribed ; but the summons shall be in Form No. 4 in Appendix B 
of exchange, etc. qj, Other form as may be from time to time prescribed. 


0. 37 R. 1 icontd,) 

[8] Court not one to which provisions of this order 
have been applied. Suit is to be tried in ordinary 
manner. (*12) 5 Sind L E 155 (166, 167) (DB). 

[4] Small Cause Court having exclusive jurisdiction 
in suit but no power under this order. Suit should be 
filed in ordinary wav in Small Cause Court. (’12) 
5 Sind L B 155 (166) (DB) * (Vol. 5) 1918 Low Bur 
136 (136) : 9 Low Bur Bui 69 (DB). 

[5] Subordinate Judge exercising small cause 
po'wers cannot try suit summarily on ground of his 
being Subordinate Judge. (Vol, 15) 1928 Mad 517 
(618) : 51 Mad 491 (DB). 

[6] Clause (e) added by the Lahore High C ourt is not 
ultra vires. (Vol, 14) 1927 Lab 174 (176) : 8 Lah 166 
(DB). 

ORDER 37 RULE 2-Note 1. 

[1] Defendant rot oltaining leave under this rule: 
He cannot appear at hearing and ask for Instalments. 
He can apply for instalments under O. 20 R. 11 (2) 
or under O. 37 R, 4. (Vol. 13) 1926 Bom 260 (261) : 
60 Bom 262 (DB). (or under O. 37 R. 4 of the CivU 
Procedure Code.) 

[But see (Vol. 20) 1983 Rang 245 (246) : 11 Rang 
424 (DB)]. 


[2] Where in a summary suit against a firm under 
O. 30 of the Code, a partner enters appearance, be 
should obtain leave to defend as required by this rule. 
(Vol. 13) 1926 Bom 586 (688) : 50 Bom 665 (DB). 

[8] Suit against firm,— Leave refused to partner—* 
Decree may be passed against firm but not against 
partner — Suit against firm and individual partners— 
Partner failing to obtain leave — ^Deroee may be passed 
against him — Decree may also be passed against firm. 
(Vol. 27) 1940 Sind 19 (22). 

[4] Before granting a decree under this rule the 
Court sbonld be satisfied that the defendant has bad 
full opportunity to obtain leave to defend. (*66) 1 
Ind Jur (NS) 395, 

[5] These words embody an exception to the funda- 
mental principle that a plafntlfi must prove the case 
with which he comes to Court and dispense with such 
proof in view of the special nature of the documents 
mentioned in the rule. (Vol. 4) 1917 Cal 269 (272. 
273) : 43 Cal 1001 (SB). 

[6] Admissions as regards allegations in plaint does 
not apply to interest.— Summary suit on Awwifi— No 
agreement for interest — ^PJaintifif clatmmg plaint 
interest at rate of 33 1/8 p. o. per annum— Interest 
held could not be deemed to have been admitted^ 
(Vol. 20) 1933 Mad 299 (300) : 56 Mad 898 (DB). 
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(2) In any case in which the plaint and summons are in such forms, respectively the 
defendant shall not appear or defend the suit unless he obtains leave from a Judge as hereinafter 
provided so to appear and defend ; and, in default of his obtaining such leave or of his appearance 
and defence in pursuance thereof, the allegations in the plaint shall he deemed to be admitted, and 
the plaintiff shall be entitled to a decree — 

(a) for the principal sum due on the instrument and for interest calculated in 
accordance with the provisions of section 79 or section 80, as the case may be, of 
the Negotiable Instruments Act, 1881, up to the date of the institution of the suit, 
or for the sum mentioned in the summons, whichever is less, and for interest up 
to the date of the decree at the same rate or at such other rate as the Court 
thinks fit ; and 

(b) for such subsequent interest, if any, as the Court may order under seciton 84 of this 

Code ; and 

(c) for such sum for costs as may be prescribed ; 

Provided that, if the plaintiff claims more than such fixed sum for costs, the costs shall be 
ascertained in the ordinary way. 

(3) A decree passed under this rule may ho executed forthwith.] 

[1882-S. 532; 1877— S. 532.] 

[a] Substituted by the Negotiable Instruments (Interest) A.ct, 1926 (30 [XXX] of 1926), Section 4, for the 
original words. 

Objects and Reasons. 

The Extflanaiion to section 532 of the 1882 Code ran as follows ; This section is not confined to cases in 
which the bill, hundi or note sued upon, together with mere lapse of time, is sufieLoieut to establish a prima facie 
right to recover.” 

“The explanation to section 532 was inserted to negative the effect of the decision In I. L. R. 1 Calcutta 
180, but its meaning, as it stands, is obscure. The Committee have, therefore, deleted the explanation, and added 
words in the body of the rule which will remove the doubts at which the explanation was aimed.”— S. 0. B. 


PROVINCIAL AMENDMENTS 

BOMBAY 

(i) The foUowing shall be subsHtuied for sub-rules (1) and (2) : 

“(1) All suits upon bills of exchange, hundis or promissory notes and all suits in which the plaintiff 
seeks only to recover a debt or liquidated demand in money payable by the defendant with or without interest, 
arieing on contract express or implied, or on an enactment where the sum sought to be recovered is a fixed sum of 
money or in the nature of a debt other than a penalty, or on a guarantee, where the claim against the principal is 
in respect of a debt or a liquidated demand only, or in suits in which the landlord seeks to recover possession of 
immovable property, with or without a claim for the rent or mesne profits against a tenant whose term has expired 
or has been duly determined by notice to quit, or has become liable to forfeiture for non-payment of rent or against 
persons claiming under such tenant may. in case the plaintiff desires to proceed hereunder, be instituted by present- 
ing a plaint in the form prescribed, but the summons shall be in Form No. 4 in Appendix B or in such other form 
as may he form time to time prescribed. 


(2) In any case in which the plaint and summons are in such forms respectively, the defendant shall 
not defend the suit unless he enters an appearance and obtains leave from a Judge as hereinafter provided so to 
defend ; and In default of his entering an appearance and of his obtaining such leave to defend, the allegations in 
the plaint shall be deemed to be admitted, and the plaintifi shall be entitled to a decree for possession and/or as the 
case may be for any sum not exceeding the sum mentioned in the summons, together with interest at the rate 
specified (if any) to the date of the decree, and such sum for costs as may be prescribed, unless the plaintiff claims 

more than such fixed sum, in which case the costs shall be ascertained in the ordinary way, and such decree may 
be executed forthwith.” [29-9-1936.] 

(ii) Sub-rule (3) shall be deleted. [9-8-1940] 


0. 87 B 2 (contd.) 

[7] See the following oases:— (Vol. 9) 1922 Cal 
513 (514): 49 Cal 716. (No rate specified — Only 
six per cent, can be granted notwithstanding oral 
agreement to the contrary) ^ (Vol. 20) 19SS Mad 299 
gQp) : 56 Mad 398 (DB). (Summary suit on hundi — 
fxiterest not mentioned— Plaintiff is not entitled to 


interest asked for in plaint, but only as provided in S.. 
80 of the Negotiable Instruments Act) * (1903) 30 Cal 
446 (448). (Plaintiff not entitled to any interest 
unless such interest is specified in the promissory 
note Itself) * (»70) 6 Mad H C B 257 (257). (Plaintiff 
entitled to claim the interest demandable on the legal 
construction of the instrument). 
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3. (1) The Court shall, upon application by the defendant, give leave to appear and to 
Defendant showing defend the suit, upon affidavits which disclose such facts as would make it 
defence on merits to incumbent on the holder to prove consideration, or such other facts as the 
have leave to appear. Oourt may deem sufficient to support the application. 

(2) Leave to defend may be given unconditionally or subject to such terms as to payment 
into Oourt, giving security, framing and recording issues or otherwise as the Court thinks fit. 

[1882*"S. 538 j 1877 —S. 533.] 

PROVINCIAL AMENDMENTS 

BOMBAY 

The following shall be substituted for Buie 3 : 

** 3 (1) The plaintiff shall together with the writ of summons under Rule 2 serve on the defendant a 
copy of the plaint and exhibits thereto, and the defendant may at any time within ten days of such service enter 
an appearance. The defendant may enter an appearance either in person or by an attorney. In either case an 
address for service shall be given in the memorandum of appearance, and, unless otherwise ordered, all summonses, 
notices, or other judicial process required to be served on the defendant shall be deemed to have been duly served 
on him if left at his address for service. On the day of entering appearance, notice of the appearance shall be 
given to the plaintiff's attorney (or if the plaintiff sues in person to the plaintiff himself) either by notice delivered 
at, or sent by prepaid letter directed to, the address of the plaintiff's attorney or of the plaintiff, as the case may be, 

(2) If the defendant enters an appearance, the plaintiff shall thereafter serve on the defendant a 
summons for judgment returnable not less than ten clear days from the date of service supported by an affidavit 
verifying the cause of action and the amount claimed and stating that in his belief there is no defence to the suit. 

(3) The defendant may at any time within ten days from the service of such summons for judgment by 
affidavit or otherwise disclosing such facts as may be deemed sufficient to entitle him to defend, apply on such 
summons for leave to defend the suit. Leave to defend may be granted to him unconditionally or upon such terms 
as to the Judge appear just. 

(4) At the hearing of such summons for judgment if (a) the defendant has not applied for leave to 
defend or if such application has been made and is refused, the plaintiff shall be entitled to judgment forthwith, or 
if (b) the defendant be permitted to defend as to the whole or any part of the claim the Judge shall direct that on 
failure to complete the security (if any) or to carry out such other directions as the Judge may have given within 
the time limited in the order, the plaintiff shall be entitled to judgment forthwith. 

(5) The provisions of sec. 5 of the Indian Limitation Act, 1908, shall apply to proceedings taken under 

this rule.** ' [9-8-1940.] 

LAHORE 

The following sub-rule (3) was added , — 

(3) The provisions of sec. 6 of the Indian Liimtation Act, 1908, shall apply to applications under 
sub-rule (1).*’ [15-11-1928.] 


ORDER 37 RULE B^Note 1. 

[1] The application for leave to defend must be 
supported by an affidavit disclosing a defence. 
(Vol. 6) 19X9 Sind 88 (89) : 12 Sind L R 70. 

[2] If the affidavit discloses a triable issue leave 
should be granted. (Vol. 11) 1924 Mad 612 (618) 
(DB) * (VoL 22) 1985 Mad 48 (44, 45) : 68 Mad 116 
(DB). 

[8] Whether tbe defence is a legal or and equitable 
one, the leave should be granted. See (*96) 19 Mad 
368 (375). 

[4] Leave should not be refused even if tbe defence 
does not turn out to be a good one, (*71) 6 Beng L R 
App 64 (64, 66) * (Vol. 22) 1985 Mad 43 (46) : 68 Mad 
116 (DB). 

[5] If no triable issue is disclosed by the affidavit 
leave should be refused. (Vol. 16) 1928 Cal 123 (124) 
JtDB) * (Vol. 20) 1938 Lah 440 (441) (DB). 

[6] Leave to defend was granted in the following 
oases: 


(a) Where the claim was based on an endorsed* pro- 
missory note and the defendant pleaded that the 
endorsement was forgery. (1900) 24 Bom 65 (75) * 
(*06) 82 Cal 799 (815). 

(b) Suit against member of joint Hindu family on 
a bundi drawn by manager-defendant pleading that no 
notice of dishonour was given to the drawer. (’96) 
20 Bom 488 (490) (DB). 

(o) Where tbe defendant preferred a cross-claim for 
damages for wrongful arrest before judgment in the 
very suit instituted against him. (’94) 18 Bom 717 
(720). 

[7] Leave to defend was refused in the following 
oases : 

(a) On a plea that the plaintiff was only a benami- 
dar to another, ^06) 30 Mad 88 (91) (SB) « ('04) 
28 Mad 244 (254) (DB). (Per Davies, J.) 

(b) On a plea of partial failure of consideration which 
was not ascertainable in money without oollaterid 
enquiry. (*10) 4 Sind L B 147 (149). 

168 A.M. 
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4 . After decree the Court may, under special circumstances, set aside the decree, and if 
Power to set aside necessary stay or set aside execution, and may give leave to the defendant to 

decree. appear to the summons and to defend the suit, if it seems reasonable to the 

Court so to do, and on such terms as the Court thinks fit. 

[1882-S. 534; 1877— S. 534.] 

5 . In any proceedings under this Order the Court may order the bill, hundi or note on 
Power to order bill, which the suit is founded to be forthwith deposited with an officer of the 

etc,, to bo deposited Court, and may further order that all proceedings shall be stayed until the 
with officer of Court, plaintiff gives security for the costs thereof. 

[1882— S. 535,] 

6. The holder of every dishonoured bill of exchange or promissory note shall have the 
Recovery of costs of same remedies for the recovery of the expenses incurred in noting the 

noting noa-acceptance of same for non-acceptance or non-payment, or otherwise, by reason of such 
dishonoured bill or note, dishonour, as he has under this Order for the recovery of the amount of 
such bill or note, 

[1882-8. 536; 1877— S. 586.] 

7 . Save as provided by this Order, tho procedure in suits hereunder shall be the same as 
Procedure in suits. |;iie procedure in suits instituted in the ordinary manner. 

[1882 -S. 537.] 


0. 37 R, 3 (contd.) 

(o) Where the defendant pleaded that the note sued 
on formed part of an account of the mutual dealings 
between him, the plaintiff and the other parties, (*11) 
9 Ind Cas 299 (300) (Smd). 

(d) Plea of collateral agreement to discharge a 
promissory note not inconsistent with the note contai- 
ning absolute piomise to pay. (*96) 19 Mad 368 (376). 

(e) A counter-claim for damages caused by the 
failure of the plaintiff to supply goods of the right 
sort. (’29) 120 Ind Cas 528 (528) (Smd). 

[8] The Court can attach conditions to the grant of 
leave to defend. (Yol. 25) 1938 Lah 548 (550) : 1 LR 

1938) Lah 289 (DB) * (Yol. 23) 1936 Mad 246 (247) * 
Yol. 23) 1936 Cal 476 (477). 

[9] Where a valid defence or triable issue is 
disclosed, the leave should be granted unconditionally. 
(Yol. 22) 1935 Mad 43 (46) : 68 Mad 1161 (DB) ^ 
(Vol. 22) 1936 Mad 302 (30‘i) ^ (Yol. 21) 1934 Sind 
191 (191). 

[10] If the defence is put in only to obtain further 
time, conditions should be attached to the grant of the 
leave. (Yol. II) 1924 Mad 612 (613, 614) * (Yol. 14) 
1927 Smd 60 (61) ^ (Yol. 21) 1934 Smd 191 (191) * 
(Yol. 23) 1986 Lah 584 (585) (DB). 

[11] If the defence is put in only to oltain further 
time^ leave can be granted on the defendant depositing 
the money into Court, (Yol. 7) 1920 Mad 969 (970) 
(DB) ^ (’71) 6 Beng L B App 64 (65) ^ (Yol. 23) 
1936 Lah 684 (585) (DB). 

[12] Where money is deposited for obtaining leave 
to defend, the decretal amount will be a charge on such 
^^ej 9 osit, (Yol. 5) 1918 Mad 1158 (1158, 1169) (DB). 

[See also (Yol* 7) 1920 Cal 526 (526) (DB).] 


[13] Order granting leave in Chambers on a condi- 
tion which the defendant is not able to comply with, is 
a Judgment '* with in the meaning of Cl. 15 of the 
Letters Parent and hence app salable under that clause. 
(Yol. 19) 1932 Bom 163 (165) : 56 Bom 268 (DB). 

[See also (Yol. 17) 1980 Bom 864 (364, 365) (DB)]. 

[14] A conditional order granting leave under this 
rule IS not a Judgment” and hence not appealable, 
(Yol. 2) 1915 Cal 771 (771) : 42 Cal 735 (DB) * 
(Vol. 22) 1935 Bang 245 (246) : 13 Bang 239 (DB). 

[15] No revision lies from an order imdertbis rule. 
(Vol. 25) 1938 Lah 548 (549, 550): I L R (1988) Lah 
289 (DB). 

[16] Eevision may lie if the Court exercises desoretion 
arbitrarily or perversely. (Yol, 23) 1936 Mad 248 
(247). 

ORDER 87 ROLE 4— Note 1. 

[1] A defendant who has not obtained leave to 
defend will not be allowed to appear at the hearing of 
the suit. In such cases a decree should follow. 
Thereafter the remedy of the defendant is to -apply 
under O. 20 B. 11 or to apply under this rule to set 
aside the decree. (Yol. 13) 1926 Bom 260 (251) : 50 
Bom 262 (DB) (1000) 5 Cal W N 259 (262) * 
(’ll) 11 Ind Cas 433 (434) (Bind). 

[2] Application to set aside decree — Defendant 
pro'ontod by sufficient cause from getting lea^e to 
t'efend - Decree can he 30t aside and defendant allowed 
to contest claim, (’ll) 11 ind Cas 133 (434) (Smd) ^ 
(*69) 3 Beng L B O C 83 (84) ^ ?’96) 23 Cal 573 
(575) mc (»69) 3 Beng L li App 7 (S, 9). 

ORDER S7 ROLE 7— Note 1. 

[1] The Court has power, under O. 6 B, 17 of the 
Code, to amend a plaint hied under this order, so as to 
connect it with an ordinary suit. (Yol, 17) 1930 Lah 
559 (560). 
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ORDER XXXVIII. 

ARREST AND ATTACHMENT BEFORE JUDGMENT. 

ARREST BEFORE JUDGMENT. 

Where defendant may 1 . Where at any stage of a suit, other than a suit of the nature 

be called upon to furnish referred to in section 16 , clauses fa j to {d), the Court is satisfied by 
security for appearance, affidavit or otherwise,— 

(a) that the defendant, with intent to delay the plaintiff, or to avoid any process of the 

Court or to obstruct or delay the execution of any decree that may be passed 
against him, — 

(i) has absconded or left the local limits of the jurisdiction of the Court, or » 

(ii) is about to abscond or leave the local limits of the jurisdiction of the Court, or 

( Hi) has disposed of or removed from the local limits of the jurisdiction of the 
Court his property or any part thereof, or 

(b) that the defendant is about to leave British India under circumstances affording 

reasonable probability that the plaintiff will or may thereby be obstructed or 
delayed in the execution of any decree that may be passed against the defendant 
in the suit, 

the Court may issue a warrant to arrest the defendant and bring him before the Court to show 
cause why he should not furnish security for his appearance : 

Provided that the defendant shall not be arrested if he pays to the officer entrusted with 
the execution of the warrant any sum specified in the warrant as sufficient to satisfy the plaintiff's 
claim ; and such sura shall be held in deposit by the Court until the suit is disposed of or until the 
further order of the Court. 

[i882-Ss. 477. 478; 1877—85 . 477, 478; 1859 -Ss. 74. 75. See Ss. 94 and 95.] 


ORDER 88 BUIE 1— Note 1. 

[1] The rule will not enable a creditor to take out 
arrest before judgment merely because it would secure 
easy execut'on of the decree. (’70) 13 Suth W R 278 
(279) (DB). 

[2] In order to apply clause (a), it is necessary to 
show that the defendant has committed or is about to 
commit any of the acts specified therein with intent 
to delay the plaintiff or to avoid the process of the 
Court or to obstruct or delay the execution of any 
decree that may be passed against him. {’70} 13 Suth 
W R 278 (279) (DB). 

[3] No intention need be proved in oases coming 
under clause (b). In such cases it is only necessary to 
show that the circumstances under which the defendant 
IS about to leave British India afford a reasonable 
pfobabihiy that the plaintiff will be obstructed or 
delayed in realizing his decree, (*66) 1 Ind Jur (N S) 
(265) ^ (’66) 1 Ind Jur (N S) 294n. * (*85) 8 Mad 205 
(206, 207). 

[See (*87) 14 Cal 695 (702).] 

[4] Before the Court can act under this rule, it must 
have reason to believe, on adequate materials that, 
unless the jurisdiction is exercised^ there is a real 
danger that the defendant will remove himself or his 
property from the ambit of the powers of the Court, 
(Vol. 18) 1926 Mad 584 (584) : 50 Mad 27 ^ (*69) 
1NWPHCR91 (93) (DB) # ('70) 18 Suth W R 
278 (279) (DB) * (1864) 2 Hyde 181 (181). 


[5] Where there was reason to believe that the 
defendants were removing gc ods and selling them at 
less than cost price, and that they were evading at rest 
without furnishing any security, it was held that the 
rule was properly applied to the case. (Vol, 11) 1924 
Bang 361 (361, 362) ; 2 Rang 362 (DB). 

[6] Defendant leaving his place of residence for 
attendance in criminal Court— Held, order under this 
rule should not be' passed. (’22) 4 Lah L Jour 423 
(424), 

[7] Before exercising the powers conferred by this 
rule a Court should be satisfied that the plaintiff’s suit 
is bona fide. (’66) Ind Jur (NS) 294n * ('87) 14 Cal 
695 (702). 

[8] Where the plaintiff is indisputably entitled to a 
part of his claim the mere circumstance of the rest of 
the claim being of disputable character does not render 
the suit mala fide, (Vol. 13) 1926 Mad 584 (58i) : 50 
Mad 27 (DB). 

[9] Power can be exercised only when plaintiff's 
claim is unimpeachable. ('87) 14 Cal 695 (702). 

[10] The ** cause *' must be either that Be is not 
going to leave the jurisdiction of the Court, or not for 
so Jong a time as will obstruct or tend to obstruct the 
plaintiff^ should be succeed, or that the suit is not a 
bona fide one, or that even if it is, the institution of it 
has been vexat’ously delayed till the defendant^ is 
about to depart, in order to embarrass or coerce him* 
(•66) 1 Ind Jur (N S) 294. 
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2. (1) Where the defendant fails to show such cause the Court shall order him either to 
Security. deposit in Court money or other property sufficient to answer the claim against him, 

or to furnish security for his appearance at any time when called upon while the suit is pending 
and until satisfaction of any decree that may be passed against him in the suit, or make such 
order as it thinks fit in regard to the sum which may have been paid by the defendant under the 
proviso to the last preceding rule. 

(2) Every surety for the appearance of a defendant shall bind himself, in default of such 
appearance, to pay any sum of money which the defendant may be ordered to pay in the suit, 
[1882— S. 479; 1877--S. 479; 1859— S. 76. See S. 145.] 

3. (1) A surety for the appearance of a defendant may at any time apply to the 
Procedure on application Court in which he became such surety to be discharged from his 

by surety to be discharged, obligation. 

(2) On such application being made, the Court shall summon the defendant to appear or 
if it thinks fit, may issue a warrant for his arrest in the first instance, 

(3) On the appearance of the defendant in pursuance of the summons or warrant, or on his 
voluntary surrender, the Court shall direct the surety to be discharged from his obligation, and 
shall call upon the defendant to find fresh security. 

[1882— S. 480; 1877— S. 480; 1861— S. 24; 1859— S. 78.] 


ORDER 38 RULE 2— Note 1. 

[1] Court should limit the security to be given as 
per terms of notice in the warrant for arrest and not 
order securing for amount claimed in suit, where the 
warrant directs the demar d for a smaller sum. (Tol. 
16) 1929 Cal 732 (788) 56 Cal 700 (DB). 

[2] Money deposited by defendant arrested before 
judgment is subject to the lien of the plaintiff in the 
event of his success and where the defendant becomes 
in solvent the of&cial receiver cannot appropriate it. 
But security for appearance of defendant is not so 
exetn^t. (Vol, 6) 1919 Mad 607 (609) : 41 Mad 1053 

(df;. 

[3] Judgment-debtor released on furnishing security 
for his appearance— Surety executing bond for due per- 
formance of decree— Held, bond was not in accordance 
with Court’s order and that surety was discharged on 
the appearance of judgment-debtor on the specified 
day. (Vol. 1) 1914 Low Bur 64(55). 

[4] Plaintiff applying for arrest of defendant— Defen- 
dant's pleader standing surety— Defendant not arrested 
^Beld that surety could not contend that security was 
illegal because defendant was not arrested. (*68) 1868 
Pun Ee No. 77 p. 196 (201) (DB). 

[6] The fact that the surety bond goes beyond the 
terms of this rule and provides for the payment of the 
amount olaimed in the suit m the event of a decree be- 
ing passed against the defendant, will not render the 
bond unenforceable. ('29) 115 Ind Cas 244 (244) (Mad)e 

[6] A surety for the appearance of the defendant can- 
not be relieved of his obligation merely because the 
decree is a compromise decree. (Vol. 7) 1920 Mad 856 
(867) : 43 Mad 272 (DB). 

[7] Surety bond given for appearance of defendant — 
Plaint returned for want of jurisdiction- Bond does 
not cover the suit that is started on the representation 
of the plaint. (Vol. 26) 1939 Mad 933 (934). 

[8] The enforoeirent of the bond should only be 
made on the application of the judgment-creditor and 


then only to the extent of the sum of money found pay- 
able under the decree. (Vol. 1) 1914 Smd 144 (144) : 
8 Sind L E 270 (DB). 

ORDER 38 RULE 8— Note 1. 

[1] In order that a surety may be discharged under 
this rule it is essential that the defendant should appear 
before the Court either voluntarily or in pursuance 
of a summons or warrant of arrest issued against 
him under sub-rule (2). (Vol. 7) 1920 Mad 855 (356) : 
43 Mad 272 (DB) * (Vol. 1) 1914 Low Bur 54 (55). 

[2] If the defendant is present in Court under circum- 
stances which exempt him from arrest, the surety will 
not be entitled to' be discharged from his obligation 
under this rule. (Vol. 7) 1920 Mad 856 (356, 857) ; 48 
Mad 272 (DB). 

[8] Appearance of defendant under protection order 
from insolvency Court is not sufdoient to discharge 
surety. (Vol. 10) 1923 Bang 98 (99). 

[But see (Vol. 21) 1984 Mad-24 (25).] 

[4] Insolvency of defendant does not release surety 
from his obligation. (Vol. 15) 1928 Rang 184 (185) : 6 
Bang 241. 

[5] Order under O. 38 R. 3 directing detention of 
defendant without calling upon him to find fresh secu- 
rity is illegal— Defendant leaving Court in defiance of 
order is not punishable under S. 225-B Penal Code. 
(Vol. 16) 1929 Lab 163 (164) (DB). 

[6] Arrest before judgment— Surety discharged after 
passing of decree —Procedure under O. 88 still applies 
and defendant must be ordered to furnish security. 
(Vol. 30) 1943 Mad 366 (367). 

r [7] A surety for the due performance of any decree 
that may be passed against the defendant cannot apply 
under this rule for being discharged from his obliga- 
tion. (Vol. 16) 1929 Lah 436 (436). 

[8] Surety enabling judgment-debtor to escape pro- 
cesses by executing surety bond— Only way for dis- 
charge of surety is by application under this rule. 
(Vol. 16) 1929 Bom 190 (192) (DB). 
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4. Where the defendant fails to comply with any order tinder rule 2 or rule 8, the Oourt 
Piooedote where defendant may commit him to the civil prison until the decision of the suit or, 
laiU to famish security or where a decree is passed against the defendant, until the decree has 
find fresh security. been satisfied : 

Provided that no person shall be detained in prison under this rule in any case for a longer 
period than six months, nor for a longer period than six weeks when the amount or value of the 
subject-matter of the suit does not exceed fifty rupees : 

Provided also that no person shall be detained in prison under this rule after he has 
complied with such order. 

[1882—8. 481; 1877-S. 481; 1858-41. 78.] 


ATTACHMENT BEFORE JUDGMENT. 


Where defendant may 
be called upon to furnish 
Becurity for production of 
property. 


5. (1) Where, at any stage of a suit, the Court is satisfied, by 
afiSdavit or otherwise, that the defendant, with intent to obstruct or delay 
the execution of any decree that may be passed against him, — 


{a) is about to dispose of the whole or any part of his property, or 


(6) is about to remove the whole or any part of his property from the local limits of the 
jurisdiction of the Court, 


the Court may direct the defendant, within a time to be fixed by it, either to furnish security, in 
such sum as may be specified in the order, to produce and place at the disposal of the Court, when 
required, the said property or the value of the same, or such portion thereof as may be sufiSoient to 
satisfy the decree, or to appear and show cause why he should not furnish security. 

(2) The plaintiff shall, unless the Court otherwise directs, specify the property required to 
be attached and the estimated value thereof. 


(3) The Court may also in the order direct the conditional attachment of the whole or any 
portion of the property so specified. 

[1882— Ss. 483, 484 ; 1877— Ss. 483, 484 ; 1859— Ss* 81 to 83. See Ss. 94, 95 and 145. Cf. R. S. C., 0. 50 R. 9.] 

Objects and Reasons. 

** The Com mittee have omitted the words ‘ property within the jurisdiction of the Court,’ as they have 
oaused a oonffiob of decisions : and they think, as a matter of policy, there should not be the restriction these words 
suggest.”— .8, 0, R. 


ORDER 38 RULE 4-Note 1. 

[1] It is only in the event of a failure to comply 
any order under B. 2 or R. 3, i. e„ in the event of 

failure to furnish security or to make a sufficient depo- 
sit that the defendant can be committed to custody 
under this rule. ('70j 13 Suth W R 278 (279) (DB), 
* (Yoi. 11) 1924 Rang 361 (362) : 2 Rang 362 (DB), 

[2] The whole period of detention before and after 
decree should not exceed six months. (’83) 7 Bom 481 
(436, 437) (SB). 

ORDER 38 RULE 5— -Synopsis. 

Scope, object and applicability. 

2. Mortgage suits. 

3. Divorce proceedings. 

4. Application for leave to sue in forma pauperis. 

5. Rower of Insolvency Court to attach properties. 

6. Where ... the Court is satisfied.” 

7. ** Is about to dispose of the whole or any part of 

his property.*' 

8. With intent to obstruct or delay.” 


9. Security for producing property in Court. 

10. Extent of surety’s liability. 

11. Power of Court to extend time for furnishing 

security. 

12. Property situated outside jurisdiction. 

13. Elfect of attachment. 

14. Money deposited into Court in pursuance of the 

attachment, if liable to rateable distribution. 

15. Vesting order in insolvency, how affects attach- 
. ment before judgment. 

16. Right of survivorship, if defeated by attach- 

ment. 

17. Liability for wrongful attachment. 

18. Conditional attachment. 

19. Appeal. 

20. Forms. 

1. Scope, object and applicability.“[l] The object 
of the provisions for arrest and attachment before judg- 
ment is to prevent any attempt on the part of the 
defendant to defeat the realisation of the decree 
that may be passed against him, (Vol, 28) 1941 Sind 
178 (182, 183); ILR (1941) Kar 362 ^ ('70) 13‘ 
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Suth W R 9 (11) (FB) * (Vol. 28) 1936 Cal 
148 (145). 

[2] The rale applies only where the defendant is 
about to dispose of, or remove from the local limits 
of the jurisdiction of the Court, his properties, and 
not to cases where he has already disposed of them. 
(Vol. 25) 1938 Pat 161 (162) ; 17 Pat 89 (DB) * (Vol. 
15) 1923 Lah 772 (772), 

[8] This rule may be applied to proceedings other 
than suits by virtue of S. 141 of the Code, and that 
tnerefore a Liquidation Court dealing with proceed- 
ings under the Companies Act can make an order 
under this rule for attachment before judgment. 
(Vol. 16) 1928 Lah 376 (377). 

[But see (’10) 37 Cal 613 (616). (Attachment 
before judgment being a matter of relief and not pro- 
0 dure, S. 141 cannot be invoked).] 

[4] An apphoi' ion under this rale should specify 
the pri.perty to be attached and the estimated value 
thereof ; an application generally for security being 
taken for the satisfaction of any decree that may be 
passed, without specifying any property, is not one 
fallme! v%it 'in the scope of the rule. (Vol. 15) 1928 
Lah 772 (772). 

[5] Attachment before judgment of debt without 
specifying even approximately its value — Execution 
against garnishee held improper— Fact that gar- 
nishee did not object at the time is no reason for 
sustainir^g the irregular execution. (Vol. 29) 1942 
Sir d 87 (88) : I L R (1942) Kar 178 (DB). 

[6] Application for injunction to restrain defen- 
dant fr >m withdrawing amounts standing to his 
credit Issue of injunction really amounts to attach- 
ment before judgment. (Vol. 16) 1929 Rang 94 (94). 

[7] Court cannot at once order attachment before 

jiidgment. Court must first order security to be 
given f ir producnon of the property or require the 
defendant to show causes why security should not be 
given — It is only on tne failure of the defendant to 
give such security or show cause that an attachment 
can becrdered. (Vol. 29) 1942 Pcsh 17 (Vol. 

2B) 1936 Ml 408 (408, 409) : 58 All 884 (DB). 

[8] Property attached before judgment— Procedure 
prescribed by rule not followed — Attachment is not 
void but merely irregular— Irregularity is cured 
acquiescence of party adversely effected. (Vol. 82) 
1945 Nag 97 (lOO, 101). 

2. Mortgage suits.— [1] Rule applies to mortgage 
suits Probability of mortgaged property being in- 
sufficient to discharge mortgage debt — M'lrtgagee 
entitled to personal dectee— Attachment before judg- 
ment of other properties of defendant can be ordered. 
(Vol. 29) 1942 Pesh 17 (17) * (Vol. 18) 1981 Bom 
829 (829) ^ (’94) 16 All 186 (188) (DB). (Court 
should act with extreme caution in such cases) ^ 
(Vol. 19) 1932 Cal 790 (790) (DB) * (’12) 15 Tnd CaS 
604 (604) (DB) (Cal) * (Vol 16) 1929 Lah 402 (408) 

* (Vol. 12) 1925 Pat 291 (291) : 3 Pat 966 (DB) * 
(Vol. 11) 1924 Fang 361 (362) : 2 Rang 362 (DB). 
{Obiter) * (Vol. 28) 1936 All 408 (408, 409) : 58 All 
884 (DB). 

[2] Preliminary mortgage decree passed — ^Plaintiff 
-can apply for attachment under O. 38 R. 6 —But a 
-decr^ee in a mortgage suit under S. 15-B of Dckkhan 
^rioulturista’ Relief Act terminates the suit and 


hence thereafter an application for attachment before 
judgment is not maintainable. (Vol. 30) 1943 Bom 
24 (25) (DB). 

[3] Application for final decree pending— Applica- 
tion under this rule is maintainable. (Vol. 20) 1933 
All 191 (192) : 55 All 179 (DB), 

3. Divorce proceedings.— [1] Divorce proceeding 
under Divorce Act 1869 —Court cannot order attach- 
ment before judgment -Matter is governed by S. 7 
and not S. 45 of that Act. (’10) 37 Cal 618 (616). 

4. Application for leave to sue in forma pauperis.— 

[1] An application to sue m forma pauperis does not 
become a '‘suit” until the same has been granted. 
Court has no jurisdiction to make an order for attach- 
ment before judgment under this rule. (Vol. 4) 1917 
Cal 852 (853) (DB). 

5. Power of Insolvency Court to attach properties.— 
[1] Under S. 21, cl, (2) of the Provincial Insolvency 
Act, 1920, the Insolvency Court can attach the pro- 
perty of the debtor under circumstances similar to 
those specified in this rule. (Vol, 1) 1914 All 264 
(265) : 36 All 65 (DB). (Case under S. 13 (3) of the 
Insolvency Act, 1907). 

6. “Where the Court is satisfied.”— [1] 

The jurisdiction of Courts in attaching property before 
judgment is of an extraordinary nature and should be 
exercised sparingly and strictly m accordance with the 
procedure prescribed by the Code. (Vol. 15) 1928 Lah 
376 (378) ^ (Vol. 21) 1934 All 165 (166) « (Vol. 23) 1936 
All 408 (409) : 58 All 884 (DB) ^ (Vol. 23) 1936 Lah 33 
(34, 36). 

[2] Before a Court can act under this rule there must 
be definite evidenc** of present intention to dispose of 
property with a view to or delay execution of decree— 
Mere vague allegat'ons are not sufficient. (Vol. 21) 1934 
Cal 694 (697) : 61 Cal 814 ^ (Vol. 9) 1922 Bom 276 
(276) : 46 Bom 431 (DB) * (Vol. 11) 1924 Pat 312 (314) 
(DB) ^ (Vol. 6) 1919 Mad 20 (20) (DB) ^ (Vol. 23) 1936 
Lah 33 (35) (Vol. 25) 1938 Pat 161 (162) : 17 Pat 89 
(DB). 

[3] Court is not restricted to examining attempts 
at alienations made after the commencement of 
the action ; it is open to it to lock to the condu:tr 
of the parties immediately before the suit and ta 
examine also the surrounding circumstances. (Vol. 
28) 1941 Sind 178 (182, 184) : I LR (1941) Kir 362. 
(DB) ^ (TO) 11 Cal L Jour 19 * (’92) 2 Upp Bur Rul 
274 ^ (Vol. 25) 1938 Pat 161 (162) : 17 Pat 89 (DB). 

7. ** Is about to dispose of the whole or any part 
of his property.” — [1] Before exercising jurisdiction 
under this rule and passing orders lor the attach- 
ment of properties before judgment, the Court 
should satisfy itself of the practical certainty of the 
plaintiff’s success and cf the existence of a grave 
danger and of a real fear that a dishonest dt fen- 
dan t, un-doubtedly liable, is making away with the 
probable fruits of the judgment. (Vol. 13) 1926 
All 406 (408) : 48 All 610. [Note — Overruled in (Vol. 
18) 1931 All 567 : 54 All 263 (FB) on another point.) 

* (Vol. 21) 1984 Cal 694 (697) : 61 Cal 814 (DB). 

[See also (Vol. 21) 1934 Lah 694 (595) * (Vol. 24> 
1937 Rang 292 (293) : 1937 Rang L R 108.] 

[2] Mere allegation that defendant is likely to 
dispose of property is not enough. (VoL 15) 1928^ 
Lah 376 (373) ^ (Vol. 20) 1983 All 191 (192) : 55 All 
179 (DB). 
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[3] Statement that defendant is about to dispose 
of bis property is not sufficient— Sources of such 
information must be disclosed. (Vol. 13) 1926 Cal 
855 (855) (DB). 

[4] The fact that a defendant is about to dispose 
of his property may be established not only by 
completed transactions of disposal prior to the 
application but by evidence of intention expressed by 
the defendant, disposals not completed (but being 
negotiated), unsuccessful attempts at disposal, etc. 
<Vol. 28) 1941 Sind 178 (184) : ILR (1941) Kar 362 
(DB). 

[5] The word ‘‘property*' includes property of 
every description, whether movable or immovable, 
and vihether in the possession of the defendant or 
some other person on his behalf. (’95) 17 All 82 
(85) (DB) ^ (Vol. 12) 1925 Cal 561 (563) iDB) 
(Includes debt) * (»01) 3 Bom LR 462 (463) (DB). 
(Includes Chose in action.) 

[6] Attachment of debt — Debt must be one that 
is accruing or has accrued — it need not be ascer- 
iiained. (Vol. 12) 1925 Cal 561 (563) (DB). 

[7J Word “ property *’ must mean property 
already in existence, belonging to and at disposal of 
defendant— Salary not earned or paid cannot be 
disposed of until at least it becomes payable— It is 
illegal to attach before judgment moiety of salary 
of public servant or any employee until it has 
accxued, (Vol. 24) 1937 Rang 292 (293) : 1937 Rang 
LR 108. 

[8] Joint property belonging to a partnership of 
which the judgment-debtor is a member is not the 
property oi: the judgment-debtor and cannot be 
flittached before judgment under this rule, (’07) 9 
Bom LR 640 (641) (DB). 

8. “ With intent to obstruct or delay.”— [1] Couit 
must be satisfied not only that the defendant is 
about to dispose of his property or to remove it 
from the jurisdiction of the Court/ but also that his 
object in so doing is to obstruct or delay execution. 
<Vol. 25) 1938 Pat 161 (162) : 17 Pat 89 (DB) * (Vol. 
11) 1924 Pat 312 (314) (DB) * (Vol. 2) 1916 All 277 
(278) : 37 All 423 (DB) * (*97) 21 Eom 278 (278) 
<DB) ^ (Vol. 13) 1926 Lah 330 (831, 332) * (Vol. 21) 
1934 Nag 169 (171) * (Vol. 21) 1934 Cal 694 (697) : 
61 Cal 814 (DB), (There must be a present inten- 
tion) ^ (Vol. 13) 1926 Cal 855 (856) (DB). 

[See also (Vol. 21) 1934 Ondh 429 (430) (DB).] 

[2] Intention to obstruct or delay execution cannot 
be inferred merely from : — 

[a] Agrement to sell portion of property. (Vol. 8) 
1921 Bom 69 (69) : 45 Bom 1256. 

[5] The fact that defendant has allowed his 
propertitsio be srld in execution or for arrears of 
revenue. (Vol, 19) 1932 Cal 790 (791) (DB). 

[c] The fact that he is running into debts or is 
executing a mortgage m respect of debt already 
incurred, (Vol. 14) 1927 Cal 364 (356) (DB). 

[3] Attachment cannot be ordered merely because 
deftndant has failed to give undertaking not to 
transfer propeity before disposal of suit, (Vol. 15) 
1928 Pat 172 (178) (DB). (An undertaking not to 
transfer the property before disposal of suit.) 


9. Security for producing property In Court.— 

[1] Security contemplated by this rule has reference 
only to such property as is capable of being 
produced in Court. (’95) 17 All 82 (84, 85) (DB). 

[2] This rule only contemplates an order for 
security for producing the property in Court. It 
does not contemplate the deposit in Court of the 
property itself or its equivalent in money (Vol. 281 
1941 Sind 178 (180) : IL R (1941) Kar 862 (DB). 

10. Extent of surety’s liablUy.— [1] The surety is 
liable whether the decree is passed on a compromise 
or on an award. (’94) 1894 Bom P J 25 (26) (DB), 
(Compromise) * (Vol. 5) 1918 Sind 63 (54) : 11 Sind 
L R 122 (DB). (Award.) 

[See however (Vol. 17) 1930 Bom 122 (124) : 54 
Bom 118 (DB) (Compromise prejudicial to surety’s 
rights — Surety is discharged.)] 

[2] Release of attachment before judgment— 
Surety not put in possession of propeity released — 
Surety is not liable even it decree is passed subse- 
quently. (Vol. 6) 1919 Low Bur 127 (127). 

[3] Mere giving of notice by surety that he 
intends not to be surety any longer will not enable 
him to withdraw from the guarantee at any time, 
(Vol. 4) 1917 Cal 699 (699) (DB). 

[4] Death of defendant does not operate as 

discharge of surety. (Vol. 11) L924 Lah 428 

(429) ^ (Vol. 3) 1916 Bom 63 (56) : 41 Bom 402 (DB). 

[5] Suit dismissed for default but immediately 
restored — Surety remains liable. (Vol. 12) 1925 Oudh 
592 (592). 

[6] Application for attachment before judgment — 
Court taking security for prospective decietal 
airount Action is irregular— Surety cannot raise 
objection as to illegality of bond in execution 
proceedings. (Vol. 23) 1936 Cal 143 (145). 

11. Power of Court to extend time for furnishing 
security. — [1] Court has power to extend the time 
for f urnisbiog the security. (Vol. 10) 1923 Cal 639 
(641) ; 50 Cal 215 (DB). 

12. Property situated outside jurisdiction — 

[1] Court can order the attachment of properties 
whether situated within or without its jurisdiction, 
(Vol. IB) 1926 Lah 330 (381) ^ (’ll) 10 Ind Ca& 794 
(795) (Low Bur) * (Vol. 15) 1928 Lah 376 

(377) * (Vol. 18) 1931 Rang 279 (280) : 9 Rang 561 
(DB). 

[But see (Vol. 1) 1914 Upp Bur 17 (18) : 2 XJpp 
Bur Rul 16* (Vol. 5) 1918 Cal 911 (912) (DB). 
(Attachment of debt not payable within juris- 
diction from person beyond jurisdiction.)] 

[2] Attachment of property situate outside jaris^ 
diction ot Court— Proper procedure is to transmit 
Older cf attachment to the Listnoi; Court in whose 
jtti.&ctictioii the irtperty is situate. (Vol. 28) 1941 
All 212 (214). (Order of attachment cannot be sent 
dirtotly to any other Court — Altacbment under 
order so sent is invalid — Procedure of sending pre- 
cept under S. 46 is not Api)licable) * (Vol. 1^) 1926- 
Bom 278 (278) (DB), 

[3] Court cannot order attachment of properties 
outside British India. (Vol. 18) 1931 Lah 723 (724) : 
13 Lah 206 (DB) * (Vol. 12) 1925 Mad 1100 (1101) 

(0B). 
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18. Effect of attae]im6Dt.--~[l] Attachment of pro- 
perty — Debtor collecting profits of such property is 
not liable to account for them. ('69) 12 Suth W R 
891 (392, 898) (DB). 

[2] The attachment of a debt does not prevent 
the creditor from suing for the debt. (*92) 14 All 162 
(168) (DB) ^ (*95) 17 All 198 (211) : 22 Ind App 81 
(PC) * (Vol. 5) 1918 Cal 631 (632) (DB). 

[3] An attachment before judgment without com- 
plying with the provisions of R. 5 is ultra vires and 
dees not some in the way of an alienation pending 
such attachment. (Vol. 9) 1922 Nag 238 (239). 

[But see (Vol 25) 1988 Lah 49 (51, 52) : I L R 
(1937) Lab 756 (DB). (Order is mere irregularity and 
not nullity — Third party cannot ignore it and enforce 
mortgage again&t claims under attachment.)] 

[4] Attachment before judgment does not create 
rignt or interest in land attached. (Vol. 28) 1941 
Bom 1 (2) : I L R (1941) Bom 84 (DB). 


[5] Atuchment does not operate as a charge. 
(Vol. 21) 1934 All 165 (168). 

14. Money deposited into Court in pursuance of the 
attachment, if liable to rateable distribution.— [1] 
A*tachment before judgment of money and mova- 
bles by several creditors-— Money realised before 
passing of decrees — Money stands to credit of all 
suits— Credit yrs obtaining decrees before any of 
them apply for payment are entitled to ratea- 
ble distribution. (Vol. 9) 1922 Mad 236 (236) * (»09) 
13 Cal W N 1177 (1179) (DB) * (’69) 4 Ben L R 
68 (72) (FB). 

[2] Attachment before judgment does not give 
pliiintiff any priority over another who attaches in 
execution and may be defeated by a decree-holder 
who attaches in execution and applies for payment. 
(»06) 33 Cal 639 (643) * (Vol. 2) 1915 All 275 (276) : 
37 All 578 (OB) * (Vol. 10) 1923 Mad 505 (509); 46 
Mad 506 (SB) * C&S) 12 Bom 400 (406, 407). 

[3J Money paid by a surety after the decree- 
holder takes out execution is also liable to rateable 
distribution. (Vol. 9) 1922 Cal 19 (20, 21). 

[4] Attachment before judgment released on secu- 
rity of some of the items attached — Decree passed — 
Plaintiff is entitled to preferential right and can 
execute decree against security. (Vol. 7) 1920 Mad 
409 (409, 410) (DB). 

151 Vesting order tn insolvency, how affects attach- 
nent before judgment.— [1] Attachment before judg- 
ment prior to insolvency of defendant does not give 
plaintiff priority over the Official Receiver. (*66) 1 
Ind Jur (NS) 325 (373) * (Vol. 20) 1983 Cal 626 (626) 
(DB). (Obiter) * (*66) 2 Bom H C R 146 (159) (DB) 
* (Vol. 17) 1930 Sind 127 (128) (DB). 


[2] Defendant paying money into Court for raising 
attachment— Subsequent insolvency of defendant 
does not give plaintiff charge over money as against 
Official Receiver. (Vol. 4) 1917 Mad 748 (744) : 39 
Mad 903 (DB) * (Vol. 3) 1916 Cal 581 (532) (DB). 


16. Right of survivorship, if defeated by attach-* 
ment. — [l] Death of judgment-debtor after attach- 
Inent before judgment but before it is converted into 
one in execution— Bight of survivorship of other 
members prevails over attachment. (Vol. 1) 1914 
3om 256 ( 267): 38 Bom 106 (DB) * (Vol. 11) 1924 
XiMTltes (467) ; 8 Pat 250 (DB). 


[But see (Vol. 18) 1926 Mad 72 (77) (DB). (Right 
of survivorship is defeated as soon as decree is pas- 
sed) * (Vol. 1) 1914 Mad 118 (118). (Do.)] 

[2] Death of judgment-debtor before decree— 
Attachment before judgment will not defeat right of 
survivorship. (Vol. 80) 1943 Mad 149 (149, 150): 
I L R (1943) Mad W N 1015 (1016) ^ (Vol. 11) 1924 
Pat 466 (467) : 3 Pat 250 (DB). 

17. Liability for wrongful attachment.— [l] A suit 
is maintainable for damages for wrongful arrest or 
attachment. ('95) 1895 Pun Re. No. 86, p. 40T 
(DB). 

[2] Suit for damages for wrongful attachment — 
Plaintiff must show that attachment was withdrawn 
in his favour. (Vol. 19) 1932 Cal 821 (822); 59 Cal 
1073 (DB). 

[3] General and special damages may be awarded 
according to the circumstances of the case. ('09) 82* 
Mad 170 (DB). 

[4] Suit for wrongful attachment— Cause of action 
accrues on date of wrongful seizure and not on date 
when seizure is declared wrongful. (Vol. 17) 1930- 
Mad 635 (637) ; 63 Mad 621 (DB). 

[5] Application for compensation cannot be enter- 
tained unless the order of attachment is set aside. 
(Vol. 21) 1934 Mad 638 (639). 

18. Conditional attachment. — [1] Conditional at- 
tachment '’ means an immediate attachment of a 
provisional kind conditioned to become plenary if 
security is not furnished or cause shown according to 
the terms of the order. (*81) 5 Bom 643 (644) (DB)^ 

[2] Power given by this rule to make an alterna- 
tive order directing defendant within a specified time 
to furnish security or to appear and show cause 
carries with it the power to confirm the order that 
security be furnished. (Vol. 10) 1928 Cal 639 (641) : 
50 Cal 215 (DB). 

[3] A conditional order of attachment cannot be 
made without at the same time making an order 
directing the defendant to furnish security or to show* 
cause why he should not furnish security ; without 
such an order the order of attachment will be invalid.. 
(Vol. 7) 1920 Cal 626 (527) (DB) ^ (Vol. 21) 1934 All 
165 (167) (DB). (No notice of application to debtor 
defendant —Defendant not called upon to furnish 
security — Attachment is ultra vires and plaintiff 
cannot claim benefit of it) ^ (Vol. 20) 1933 All 759' 
(761) : 55 All 985 (DB). 

[See (Vol. 23) 1936 Lah 88 (35).] 

[See also (Vol. 24) 1937 Lah 780 (780).] 

[4] A conditional order of attachment pending the* 
disposal of an application for the appointment of a. 
guardian cannot be said to be invalid merely because 
the guardian proposed subsequently comes and states 
that he is unwilling to act. (Vol. 15) 1928 Mad 1 (2)( 
(DB). 

[5] Suit transferred to another Court after condi- 
tional order of attachment— Transferee Court can 
pass further orders. (*10) 23 Mad L Jour 980 (981)> 
(DB). 

19. Appeal. — [1] An order under this role is not 
a “ judgment” and is not appealable as such under 
the Letters Patent. (Vol. 12) 1925 Rang 267 (268) r 
3 Rang 307 (DB) * (’67) 7 Suth W R 608 (508) 
(DB) * (*98) 1898 All W N 18 (19) (DB). 
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6 . (1) Where the defendant fails to show cause why he should not furnish security, or fail* 
Attachment T^here to furnish the security required, within the time fixed by the Court, the 
canse not shown or Court may order that the property specified, or such portion thereof aa 
security not furnished, appears sufficient to satisfy any decree which may be passed in the suit, be 
attached. 

(2) Where the defendant shows such cause or furnishes the required security, and the 
property specified or any portion of it has been attached, the Court shall order the attachment to 
be withdrawn, or make such other order as it thinks fit. 

[1882— S. 485; 1877— S. 486; 1859 -S. 84.] 


0. 88 R. 5 (contd.) 

[2] An order granting an application for attach- 
ment before judgment without issuing notice to the 
defendant under sub'^rule (1) of this rule can be 
deemed to be one under R 6 and is therefore appeal- 
able under O. 43 R. 1 Cl. (q). (Vol. 28) 1936 Lah 88 
(35). 

[8] Defendant depositing in Court the value of the 
property sought to be attached — Court directing the 
money to remain as security- The order uas held 
in the circumstances of the case to be an order for 
attachment under R. 6 and as such appealable. 
(Vol. 28) 1941 Sind 178 (180) : I L R (1941) Kar 362 
(DB). 

[4] Notice under R. 5 — No order of attachment — 
Order after hearing parties that no action is necessary 
la not appealable. (Vol. 81) 1944 Nag 30 (31): 
I L R (1943) Nag 794. 

20. Forms. — [1] Where, on an applicatton under 
this rule before judgment, the Court instead of issuing 
a notice in form No. 5, Appendix F, issues a notice 
to show cause in the general form, the provisions of 
this rule are not complied with and the Court’s action 
amounts to an irregularity. (Vol. 21) 1934 All 456 
(467) (DB). 

[2] For form of security, see Appendix F, Form 
No. 6. 

ORDER 88 RULE 6— Rote 1. 

[1] A conditional order of attachment passed under 
R. 5 has eBect only until the defendant furnishes 
security or appears to show cause. (Vol, 1) 1914 
All 611 (511) : 86 Ail 181 (DB), 

[See (Vol 26) 1939 Bom 492 (492).] 

[2] An unconditional order of attachment under 
this rule can be passed only if the defendant fails to 
show cause why he should not furnish security or on 
his failure to furnish the security required. (Vol. 14) 
1927 Cal 354 (366) (DB) ^ (Vol. 7) 1920 Cal 526 (527) 
(DB) * (T2) 16 led Cas 604 (605) (Cal) (DB) ♦ 
(Vol, 1) 1914 All 611 (511) : 36 All 181 (DB). 

[8] Tbs question whether there has been a 
failure to show cause or furnish security is one that 
must be judicially determined before drawing up the 
writ of attachment. (Vol, 14) 1927 Cal 854 (355) 
(DB). 

[4] Where a conditional order of attachment before 
judgment has been issued nnder R. 5 it is not neces- 
sary to issue or serve a fresh warrant of attachment 
after the conditional order has been made absolute. 
(Vol. 21) 1984 Cal 251 (262) (DB). 

[5] Where in order to avert an attachment, security 
is furnished, the Court has got power under this rule 
to cancel the security on cause being shown why the 
security should not be fumisbed. (’81) 6 Bom 684 
(644^646) (DB). 


[6] Anattaonment actually made afier jadgmeat 
cannot be deemed in law to be made before judgmeat 
simply because it happens that t .e application lot 
such attachment was made before the judgment was 
passed. (Vol. 28) 1936 Mad 651 (652) * (Vol, 24} 
1937 Mad 84 (90) (DB). 

[7 The mere fact that the Court does not pass an 
order making a conditional attachment made under 
B 5 absolute, does not make such altachmaal 
ineffectual. (Vol. 25) 1938 Cal 236 (237). 

[8] An order under this rule is appealable under 
O. 43 R. 1 Cl. (q). (Vol. 12) 1926 Kang 267 (263) ; 
8 Rang 307 (DB) * ('99) 21 All 291 (292) (DB) ♦ 
(Vol. 19) 1932 All 269 (270) (DB) * (*97) 21 Bom 278 
(278) (DB) (Vol. 10) 1923 Cal 639 (640) : 60 Cal 
215 (UB) * (Vol, 15) 1928 Lah 445 (445) ^ (Vol. 
23) 1936 Lah 33 (35). 

[9] Order for security and order for attachment 
combined if such order leads to doubt as to compe- 
tency of appeal, benefit of doubt goes to appellant. 
(Vol. 14) 1927 Cal 334 (856) (DB). 

[10] Interim attachment under H. 5 ordered-^ 
Defendant showing cause — Order rejecting application 
for attachment is appealable. (Vol. 30} 1943 Bom 24 
(25) (DB). 

[11] Order directing security to be furnished is not 
appealable. (Vol. 10) 1923 Cal 639 (640) : 50 Cal 216 
(DB) * (Vol. 21) 1934 Lah 594 (594). 

[12] Notice under R 5— No Order of attachment — 
Order after bearing parties that no action is necessary 
is not appealable. (Vol. 31) 1944 Nag 30 (31): 
I L R (1943) Nag 794 (DB) * (Vol. 3) 1916 Cal 287 
(288) (DB) * (Vol. 20) 1933 All 557 (558) (DB) ^ 
(Vol. 22) 1935 Pat 219 (220) : 14 Pat 1 (DB>. 

[13] Defendant appearing in answer to notice and 
giving undertaking not po alienate property— 
Order closing petition is* appeala-'le, (*2B) 1928 
Mad W N 125 (127), 

[14] Objection to attachment raised by third 
person— Order disposing of objection is not appeala- 
ble. (Vol. 25) 1938 Nag 321 (322) : I L R (1940) 
Nag 509, 

[16] The question whether a certain property can 
be attached, having regard to the provisions of S. 60 
can be raised in the appeal. (Vol. 20) 1933 Cal 757 
(767) : 60 Cal 1861 (DB), 

[16] Fact that appellate Court might have taken 
view different from that of lower Court is no ground 
for interference in appeal. (Vol. 21) 1934 Cal 694 
(697) : 61 Cal 814 (DB). 

[17] Appeal does not become infruotuous because of 
passing of decree in plaintiff’s favour, (Vol. SO) 
1933 Cal 757 (757) ; 60 Cal 1851 (DB). 

[18] A security bond executed by a'defeudant 
under this rule can be enforced in execution. A suit 
under S. 67 of the Transfer of Property Act is sot 
necessary to enforce it. (Vol. 21} 1934 Cal 64 (67) s 
60 Cal 1298 (DB). 


169 A. 
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Mode of making 7. Save as otherwise expressly provided, the attachment shall be made in 

Attachment. the manner provided for the attachment of property in execution of a decree. 

[1882~S. 486; 1877— S. 486; 1859— S. 85.] 

8. Where any claim is preferred to property attached before judgment, such claim shall be 
Investigation of claim to investigated in the manner hereinbefore provided for the investigation of 
property attached before claims to property attached in execution of a decree for the payment of 
judgment. money. 

[1882-S. 487; 1877— S. 487; 1859— S. 86. See 0. 21 R. 58.] 

~ 07 Where" an order is made for attachment before judgment, the Court shall order the 

Removal of attachment attachment to be withdrawn when the defendant furnishes the security 
when security furnished required, together with security for the costs of the attachment, or when 
or suit dismissed. the Suit is dismissed. 

[1882-S. 488 ; 1877— S. 488; 1859— S. 87.] 


ORDER 88 ROLE 7— Note 1. 

[1] Attachment before judgment is to be made in 
manner provided for attachment in execution, i.e., in 
manner provided in O. 21. (Vol. 21) 1934 Cal 251 
(252) (DB) ^ (VoL 26) 1939 Bom 508 (511) * 
(Vuh 24) 1937 Cal 875 (375) * (Vol. 22) 1985 All 490 
(491). 

[2] An attachment before judgment of immovable 
‘property must be effected in the manner piJovided by 
O, 21 R. 64 by a prohibitory order. (Vol. 14) 1927 
Cal 885 (886) : 55 Cal 646 (DB) * (Vol. 26) 1939 
Bom 608 (611) ^ (Vol. 26) 1939 Pat 81 (88) (DB). 

[See (Vol. 28) 1941 All 41 (41) : I L R (1941) All 
59 (DB)]. 

' [See also (Vol. 24) 1937 Cal 875 (376)]. 

[5] Attachment before judgment of debt must be 
made in manner provided by 0. 21 R. 46 Court cannot 
enquire into truth or genuineness of debt. (Vol. 19) 
1932 Mad 169 (169). 

[See (Vol. 20) 1933 All 481 (482) (DB)]. 

[4] Where there is no positive evidence that the 
.attachment was not effected in accordance with law, 
the Court gives effect to the presumption regarding 
the regularity of official acts. (Vol. 18) 1931 Cal 768 
<766); 58 Cal 698. 

[See (Vol. 24) 1937 Cal 376 (876)]. 

[6] Mere order for attachment is not enough- 
prescribed for malities must be actually gone 
through. (Vol. 26) 1939 Bom 608 (611). 

[See also (Vol. 24) 1937 Mad 84 (90) (DB)]. 

[See however (Vol. 6) 1919 Mad 762 (763) : 42 
A4ad 1 (DB)]. 

[6] The rule only refers to the manner of effecting 
the actual attachment. It does not refer to the autho- 
rity of ordering the attachment. (Vol. 28) 1941 All 
212 (215). 

ORDER 38 RULE 8— Note 1. 

[1] Investigation of claims to property attached 
hefore judgment— Procedure provided by O. 21 R. 68 
{to 65 should be followed, (’67) 2 Agra 141 (141) (DB) 
W (Vol. 20) 1938 Nag 297 (298) * (’68) 3 Agra 272 
^272) (DB) * (Vol. 24) 1957 All 636 (636) (DB). 

[See also (Vbl. 1) 1914 All 264 (265): 86 All 65 

pm 

H [2] Qaimant must show that at date ofatt achment 
MhiA some interest in or was possessed of property 
Aitachs^l. (Vol. 16) 1929 Cal 162 (162). 


[3] Court investigating claim can go into question 
of title, if necessary. (Vol. 16) 1929 Pat 747 (7481 
* (Vol. 14) 1927 Smd 114 (115). 


[4] Orders passed on claim under this rule are 
governed by O 21 R 63 of the Code (Vol 18) 1931 
Rang 279 (280) : 9 Rang 561 * (Vol. 2) 1915 All 276 
(277) : 37 All 575 (DB) * (Vol. 24) 1957 All 685 (636) 


[5] Objections raised by a defendant also maybe 
investigated under this rule. (Vol, 24) 1937 All 636 
(636) (DB). 


[6] Official Assignee of defendant’s property can 
prefer claim under this rule. (’96) 20 Bom 403 (406. 
407) (DB). ^ ' 


[7] Assignee of decree attached before judgment 

is competent to prefer claim, (’09) 33 Mad 62 (65) 

(DB). ^ ^ 

[8] Attachment before judgment of debt — Objection 
to such attachment that debt did not exist is not ons 
under R. 8. (Voi. 20) 1933 All 481 (481). 

[9] Order refusing to release property attached 
before judgment-^ No revision lies. ('93) 15 All 405 
(407). 


ORDER 88 RULE 9— Note 1. 

[1] An order for attachment before judgment falls 
with the suit when it is dismissed aiod is not revived 
by the subsequent restoration of the suit or by the 
dismissal being reversed in appeal. (Vol. 17) 1930 
Mad 514 (520); 63 Mad 334 (FB) (overruling (Vol. 
15) 1928 Mad 940) * (*88) 10 All 606 (511, 618) 
(DB) * (Vol. 6) 1918 Cal 89 (40) : 45 Cal 780 (784) 
(DB) * (’70) 14 Suth W R 384 (384) (DB) * (Vol. 12) 
1925 Cal 1147 (1148) (DB) * (Vol 14) 1927 Rang 310 
(810, 311) : 5 Rang 492 (DB) * (Vol. 18) 1981 Rang 
281 (282,283): 9 Rang 472 ^ (Vol. 24) 1987 All 682 
(685) * (Vol. 26) 1939 Mad 167 (168) * (Vol, 22) 1936 
Nag 222 (223) : 61 Nag L R 426. 

[See (Vol. 16) 1929 Rang 94 (94).] 

[See also (Vol. 21) 1934 Nag 169 (170).] 

[See however (Vol. 22) 1935 Mad 335 (366, 367) : 
58 Mad 721 (FB). (Attachment revives on restoration 
of suit dismissed for default) * (Vol. 12) 1925 Oodk 
692 (692) (Do) * (Vol. 30) 1943 Mad 616 (616, 617) 
(Attachment revives on suit being restored in review.)], 

[2] Attachment ceases on the abatement of the mil 
and is not revived by the setting aside of abatement# 
(Vol. 16) 1923 Cal 234 (235) (DB). 
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Attachment before jndg- 10 . Attachment before judgment shall not affect the richta 

SSS existing prior to the attachment, of persons not parties to the suit, nor 

holder from applying for any person holding a decree against the defendant from applying for 
Bale. _ the sale of the property under attachment in execution of such decree. 

[1882— S. 489 ; 1877— S. 489 ; 1859— S. 89.] 

11. Where property is under attachment by virtue of the provisions of this Order and a 
Prepay attached decree is subsequently passed in favour of the plaintiff, it shall not be necessary 
°° application for execution of such decree to apply for a re-attaehmenfc 
execution of decree, of the property. 

[1882— S. 490; 1877— S. 490.] 


0. 88 B. 8 (conld.) 

[5] The raising of attachment on the anocess of 
claim petition is only provisional and the attachment 
revives on the claim suit by creditor being decreed in 
hia favour. (Vol* 31) 1944 Mad 126 (127, 128). 

[4] Claim against attachment before judgment dis- 
missed— Suit subsequently dismissed but decreed in 
appeal — Second claim by the same person against 
attachment in execution of appellate decree dismis- 
sed— Claim suit can be filed within one year from Such 
dismissal. (Vol. 12) 1925 Cal 1147 (1148) (DB). 

[5] A cla m suit under O. 21 B. 63 does not abate by 
the dismissal of the suit in which the attachment was 
effected before judgment. (Vol. 3) 1916 Mad 295 (296) 
(DB). 

y [6] The rule is not exhaustive as to the circum- 
stances under which an attachment before judgment 
will come to au end. (Vol. 28) 1941 Sind 13 (14) : 

I L B (1940) Kar 454 (DB). 

ORDEfil 38 RULE 10— Note 1. 

[1] A stranger to whom the property baa been 
transferred before attachment is not affected by the 
attachment. (Vol. 16) 1928 Bom 646 (546) (DB) * 
(Vol. 18) 1931 Bang 49 (50) : 8 Rang 494 (DB). 

[2] A receiver of the property who is not a party . 
to the suit is not affected by the attachment. (Vol. 
16) 1929 Bom 279 (281) (DB). 

[S] Agreement for sale of a property entered into 
before attachment — Bight of the purchaser to have the 
conveyance executed is not affected by the attach- 
ment. (Vol. 80) 1945 Bom 27 (80) * (Vol. 28) 1941 
Bom 198 (199, 200) : I L R (1941) Bom 290 (DB) * 
(Vol.-15) 1928 Pat 199 (200) (DB) ^ (Vol. 3) 1916 Cal 
927 (928) (DB) * (Vol. 23) 1936 Nag 163 (166): I Ii R 
(1936) Nag 172. 

[See also (Vol. 24) 1987 Nag 148 (146) : I L R 
(1939) Nag 266.] " 

[4] A puisne mortgagee is not affected in respect 
of surplus sale proceeds cf the property in Court after 
satisfying ptior mortgage by an attachment before 
judgment effected subsequent to the mortgage. (Vol. 4) 
1917 Mad 692 (692). 

[5] An attachment does not confer any title, charge, 
lien or priority in the property in favour of the person 
attaching it, (Vol. 28) 1941 Bom 198 (199): 1 LB 
(1941) Bom 290 (DB) * (Vol. 21) 1934 Pat 413 (417) : 
13 Pat 735 (DB) ^ (Vol. 2) 1915 All 275 (276) : 87 AU 
676 (DB). 

[6] 1 he property can be attached and sold in execu- 
tion of any other decree against the same judgment- 
debtor. (Vol. 21) 1934 Cal (426) (DB) * (Vol. 8) 1921 
Bom 219 (219): 45 Bom 360 (DB) * (Vol. 3) 1916 Cal 


371 (872) (DB) ^ (Vol 80) 1943 Bom 145 (145, 146>‘ 

* 1 * 70 ) 6 Mad H C R 185 (186) (DB) ^ (Vol 8) 1921 Pat 
409 (409) (DB) ^ (Vol. 13) 1926 Rang 85 (87). 

[7] Attachment made before the money is actually 
deposited in Court will not entitle the person attaching to 
apply to Court for payment to him. (Vol. 13) 192B 
Mad 1104 (1105). 

[8] The rule applies also where the property attached 
is cash and no question of sale of the property can arise* 
(Vol. 27) 1940 Oudh 80 (80) : 15 Luck 287. 

ORDER 38 RULE 11— Note 1. 

[1] An attachment before judgment remains in force 
till a specific order by Court raises it. (Vol. 15) 1 928 
Bom 444 (446) (DB) ^ (Vol. 20) 1933 Cal 767 (767) r 
60 Cal 1351 (DB) * (Vol. 12) 1925 Mad 104? (1043) 

* (Vol. 6) 1919 Pat 454 (468) (DB) * (’99) 26 Cat 
631 (534). 

[2] Where there is attachment before judgment re- 
attachment is not necessary to execute the decree. ('69V 
1 N W P H C B 172 (186) (DB) * (Vol. 15) 1929 Bom 
321 (823) : 53 Bom 543 * (Vol. 15) 1928 Bom 545 (547> 
(DB) * (Vol. 14) 1927 Cal 240 (242) (DB) * (’02) 29 Cal 
778 (777) (DB) * (’09) 31 All 527 (528) (DB) * (Vol. 8V 
1921 Mad 163 (167) : 44 Mad 902 (FB) * (Vol. 8) 1921 
Pat 140 (141); 6 Pat L Jour 832 (DB) * (Vol. 1 1) 1924 
Mad 210 (211): 47 Mad 176 (DB) * (Vol. 6) 1919 Pat 
454 (463) (DB) * (Vol. 24) 1937 Lah 868 (868). 

[3] The attachment before judgment becomes one iit 
execution as soon as the decree-holder applies fox execu- 
tion without Court’s order. (Vol. 23) 1936 Mad 91 (98) y 
59 Mad 303 (DB). 

[See also (Vol. 24) 1987 Mad 84 (89) (DB). (It is 
impossible to say in view of observation in (Vol. 11) 
1924 Mad 494 : 47 Mad 488 (FB) that the mere passing 
of a decree converts an attachment before judgment into- 
one in execution).] 

[4] An attachment before judgment will not entitle- 
attaching party to rateable distribution unless he applied 
for execution after gettiqg his decree. (Vol, 28) 1941 
Mad 125 (126). 

[5] Plaintiff cannot be said to have abandoned an 
attachment before judgment by the mere act of hia 
reattaching the properties after judgment.' (Vol. 16) 
1929 Cal 466 (467) : 66 Cal 416 (DB) * (Vol. 2) 1915’ 
Mad 886 (386) (DB) ^ (’12) 16 Ind CaS 387 (887) 
Mad (DB) * (Vol. 6) 1919 I'at 454 (468) (DB). 

[6] Objection on the ground that property proposed 
to be attached is exempt from attachment need not b» 
taken at the time of attachment before judgment but 
can be raised at the time of execution of the decree* 
(1911) 88 Cal 449 (452) (DB) ^ (VoL 24) 1937 Pat 245’ 
(245) (DB)* (Vol.22) 1936 Nag 222 (223, 224) : 31 Nag 
Ij R 426. 
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12 , Nothing in this Order shall be deemed to authorise the plaintiff to apply for the 
Agricultural produce attachment of any agricultural produce in the possession " of an agricul- 
:pot attachable before turist, or to empower the Court to order the attachment or production of 
judgment. produce, 

ot^'o^^ ^ttach^^^ a 13 , Nothing in this Order shall be deemed to empower any Court of 

movable property. Small Causes to make an order for the attachment of immovable property. 

[a] Inserted by the Small Cause Courts (Attachment of Immovable Property) Act, 1926 (1 [I] of 1926), 
Section 4, 


ORDER XXXIX. 

TEMPORARY INJUNCTIONS ANU INTERLOCUTORY ORDERS. 


Cases in which temporary 
injunction may he granted. 


TEMPORARY INJUNCTIONS. 

1 . Where in any suit it is proved by affidavit or otherwise- 


(a) that any property in dispute in a ‘suit is in danger of being wasted, damaged 

or alienated by any party to the suit, or wrongfully sold in execution of a decree, or 

(b) that the defendant threatens, or intends, to remove or dispose of his property with 

a view to defraud his creditors, 


the Court may by order grant a temporary injunction to restrain such act, or make such other 
order for the purpose of staying and preventing the wasting, damaging, alienation, sale, removal or 
disposition of the property as the Court thinks fit, until the disposal of the suit or until further 
orders, 

fi882— S. 492 ; 1877— Ss. 492, 503, 504 ; 1859— S. 92. See Ss. 94 and 95 of this Code and S. 45 of the 
the Supreme Court of Judicature (Consolidation) Act, 1925 and R. S* C., O. 50 R, 6.] 


O. 38 R. 11 {contd.) 

[7] Attachment before judgment— No execution 
application within*the three, years of decree — ^Decree 
holder loses his remedy— Case is governed not by Art. 
181 but by Art. 182, Limitation Act. (Yol. 81) 1944 
Mad 561 (564) : I L R (1945) Mad 80 (FB) (Overruling 
(Vol. 11) 1924* Mad 210 ; 47 Mad 176), 

ORDER 38 RULE 12~Note 1. 

[1] The word 'agriculturists’ in this rule must be 
interpreted in the same sense in which it is used in 
fis, 60 and 61 of the Code and means a tiller of the soil 
who is unable to maintain himself otherwise, (Yol. 25) 
1938 Mad 922 (928). 

ORDER 38 RULE 13— Note 1, 

[1] Act I of 1926 operates retrospectively and an 
order for conditional attachment before judgment made 
before tbe Act came into force cannot be confirmed and 
xnade absolute after the Act came into force, (Yol. 15) 
1928 Mad 1178 (1174), 

ORDER 89 RULE 1— Synopsis. 

1. Injunctions, tempoTary and perpetual. 

%. Scope and principle of the rule. 

8. Applicability of the rule to applications for pro- 
bate or letters of administration. 

4. Any property in dispute in a suit 

5. ** In danger of being wasted, damaged or alien- 

ated by any party to the suit 

5. Injunction in respect of judicial proceedings. 

7. Injunction in respect of elections. 

8. Bight to worship. 

. 9 . Religious office. 

, 10. ** ’Wrongfully sold in execution of a decree**. 

tU Execution of a decree of a Revenue Court. 


12. Disposal of property in fraud of creditors. 

18. Against whom injunction can he granted* 

14. Who can apply for injunction. 

15. Injunctions will he granted only in suit 

16. Injunction in suit for declaration only. 

17. Dutation of temporary injunction. 

18. Effect of temporary injunction. 

19. Breach of injunction. 

20. Injunction to restrain marriage. 

21. Appeal. 

22. Revision. 

23. Power of High Court— General. 

24. Power to restrain party from proceeding with 

suit in another Court, 

25. Power to stay proceedings pending inSuhordl-* 

nate Court. 

26. Damages for obtaining injunction without 

reasonable and probable cause. 

1. Injunctions, temporary and perpetual.— [1] An 
injunction is a judicial process whereby a party is 
required to do so, or to refrain from doing, any parti- 
cular act. 

[See (Vol. 10) 1923 Lab 48 (58). (An order to a 
defendant to prepare an inventory and to keep accounts 
is an order under this rule)]. 

[2] Preservation of the subject-matter of suit in 
status quo for the time being is the main purpose of 
injuncbon. (Vol. 16) 1929 Smd 182 (190) : 24 Sind 
L B 182 (DB) # (1919) Pun L R No. 107 p. 288 (286). 

/^See (’28) HO Ind Cas 621 (622) (Nag) pB).] 

> [8] A perpetual injunction restrains a party for ever 
from doing the act specified and is regulated by Ss. 56 
to 57 of the Specific Relief Act, 1 of 1877 ; perpetual 
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Re-numhef Rule 1 as Rule 1 (1) and add the following as sub-rules (2) and (8) : 


“ (2) In case of disobedience, or of breach of the terms of such temporary injunction or order, the 
Court granting the injunction or making such order may order the property of the person guilty of such, 
^disobedience or breach to be attached, and may also order such person to be detained in the ciyil prison for a term 
not exceeding six months, unless in the meantime the Court directs his release. 

(3) The property attached under sub-rule (2) may, when the Court considers it fit so to direct, be sold 
«bnd, out of the proceeds, the Court may award such compensation to the injured party as it finds proper and ahall 
pay the balance, if any, to the party entitled thereto.*’ [3-2>1933.3 

«QDH 

Delete the words “ or wrongfully sold in execution of a decree '* in clause (a), and delete the word “ sale ” 
«fter the words “ damaging, alienation,” and add the following proviso to the rule : 


** Provided that, if it appears to the Court that the property in suit is in danger of being wrongfully 
«old in execution of a decree, the Court may also by order grant a temporary injunction restraining the Court 
•executing the decree from confirming the sale held in execution of the decree until the disposal of the suit or until 
■further orders." 

PATNA 

Substitute the word “ the for the word “ a ” in line 1 of clause (a) and add the following provisos after 
Rule 1; 

” Provided that no such temporary injunction shall be granted if it would contravene the provisions of 
iSection 56 of the Specific Relief Act (Act I of 1877) : 


Provided further that an injunction to restrain a sale, or confirmation of a sale, or to restrain delivery 
<of possession, shall not be granted except in a case where the applicant cannot lawfully prefer, and could not 
lawfully have preferred, a claim to the property, or objection to the sale, or to the attachment preceding it, before 
■the Court executing the decree.” [8-10-1937.] 

45IND 

Re-number Rule 1 as Rule 1 (1) and add the following as sub-rules (2) and (3) : 

” (2) In case of disobedience, or of breach of the terms of such temporary injunction or order, the 
Oourt granting the injunction or making such order may order the property of the person guilty of such 
^disobedience or breach to be attached, and may also order such person to be detained in the civil prison for a term 
npt exceeding six months, unless in the meantime the Court directs his release. 

(3) The property attached under sub-rule (2) may, when the Court considers it fit so to direct, be sold, 
■And out of the proceeds, the Court may award such compensation to the injured party as it finds proper and shall 
pay the balance, if any, to the party entitled thereto.” 


O. 89 B. 1 (contd,) 

injunction can be granted only by a decree after hear- 
ing the suit on merits. (Vol. 12) 1925 Cal 233 (286). 

[See also (Vol. 19) 1932 Cal 5i2 (543, 544) ; 69 Cal 

868 ]. 

^ [4] A temporary injunction ensures only until the 
disposal of the suit or until the further orders of Court. 
(Vol. 26) 1939 Rang 321 (327); 1939 Rang L R403 
(FB). 

[6] Granting of temporary injunctions is regulated 
by O 139 of the Code and can be granted on an inter- 
locutory application at any stage of the suit. (Vol. 
12) 1925 Cal 233 (235). 

[6] The general principles governing the grant of 
temporary injunctions are the same as those governing 
the grant of perpetual injunctions. (’82) 6 Bom 266 
(279) ^ (Vol. 20) 19^33 Lab 203 (205) ; 14 Lab 330. 

[But see (Vol. 21) 1934 All 876 (876) ^ (Vol. 20) 
1983 All 86 (88) (DB) * (*08) 26 Mad 168 (175) (DB) (6 
Bom 266 doubted).] 

[7] A mofussil Court has power to issue a tempo- 
rary injunction in a mandatory form. (Vol, 1) 


1914 Bom 195 (196, 197) (DB) * (Vol. IS) 1926 Sind 

201 ( 202 ). 

[See also (Vol. 22) 1985 All 480 (481); 67 All 
858 (DB). (Following (Vol. 21) 1934 Cal 402 ; 61 Cal 
148).] 

2. Scope and principle of the rule.-— [1] This rule 
lays down the circumstances under which a temporary 
injunction can be granted. (*28) 110 Ind tas 621 
(622) (Nag) (DB) * (Vol, 21) 1934 Mad 199 (200, 201): 
57 Mad 636. 

[2] Unless the circumstances laid down by the rule 
exist, a Court has no jurisdiction to grant a temporary 
injunction. (Vol. 6) 1919 Lah 144 (146) ^ (*08) 18 Mad 
Law Jour 802 (304) * (Vol. 3) 1916 Pat 17 (18) : 1 Pat 
L Jour 660 (DB) *(Vol. 26) 1988 Lah 220 (221) *(Vol. 
28) 1986 Mad 276 (277) ; 59 Mad 744 (DB). 

[3] The granting of an injunction under the rule is 
purely within the discretion of the Court even where 
the circumstances laid down by the rule are present 
(Vol. 12Y 1926 Sind 347 (348) : 21 Sind LR 170 (DB> 
^ (Vol. 21) 1934 Cal 694 (697) : 61 Cal 814 (DB) ♦ 
(Vol. 23) 1936 Sind 119 (121) ; 80 Sind LR 167 (DB),- 
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[4] The discretion to grant temporary injunction 
should be exercised in accordance with reason and on 
sound judicial principles. (’03) 26 Mad 168 (174) (DB) 
^ (Vol 9) 1922 Lab 856 (356) *(Vol. 20) 1933 All 86 
(90) (DB) * (Vol. 20) 1933 Lah 203 (205, 208) : 14Lah 
830 (That suit would become infructuous if injnno- 
tioa is not given is no reason in law). 

[5] A person who seeks a temporary injunction 
must satisfy the Court that there is a prima facie 
oase for him, that the Court’s interference is neces- 
sary to protect him from irreparable injury, and also 
that the mischief or inconvenience likely to issue 
from withholding the injunction-is likely to be more 
tbau from granting it. (Vol, 17) 1930 Sind 287 (288) : 
25 Smd LR 142 (DB) * (Vol. 81) 1944 Sind 107 (109) : 
ILK (1943) Kar 504 ♦ (Vol. 28) 1936 Pesh 11 (11). 

[6] The prtma facie existence of a right and its 
infringment are the first eondiJon for the grant of a 
temporary injunction, (’05) 7 Bom LR 925 (92-7) * 
(Vol. 10) 1923 Lah 227 (228) (DB) * (Vol. 20) 1933 
Lab 621 (623) ^ <*85) 7 All 550 (662, 558) (DB) * 
f04) 1 All L Jour 627 (628) (DB) * (Vol. 7) 1920 
'Cal 276 (280) : 46 Cal 1001 (DB) * (’12) 23 Mad L 
Jour 816 t818) * (Vol. 12) 1925 Sind 847 (348) : 21 
Sind LR 170 (DB) * (Vol. 12) 1925 Pat 337 (338, 
839) (DB) *fVol 18) 1931 Nag 106 (107) (DB) * 
(Vol. 7) 1920 Cal 540 (541) (DB) # (Vol. 23) 1936 
Pat 226 (229): 15 Pat 404 (DB) * (Vol. 22) 1985 Sind 
128 (129) (DB) * (Vol. 26) 1939 Mad 750 (750). 

[See however (Vol. 12) 1925 Mad 896 (896) (DB).] 

[7] The applicant should also show that irrepar- 
able injury will accrue to him if the injunction is 
not liranted. (Vol. 28) 1941 All 76 (77) : ILR (1941) 
All 69 (DB) *(Vol. 27) 1940 Lah 89 (40) * (Vol. 21) 
1934 Cal 694 (697) : 61 Cal 814 (DB) * (Vol. 20) 1933 
Lah 621 (623) * (Vol. 7) 1920 Cal 276 (282) : 46 Cal 
1001 (DB) *(Vol. 13) 1926 Mad 182 (182) * (Vol, 
12) 1925 Smd 347 (348, 349) : 21 Sind LR 170 (DB), 

[8] The applicant should also prove that be has no 
other remedy to protect himself from the consequ- 
ences of the apprehended injury. (Vol. 7) 1920 Lah 
436 (488) (DB) * (Vol. 7) 1920 Lah 97 (98) *(Vol. 
8) 1921 Nag 90 (91) (DB) (Vol. 24) 1987 Nag 187 
(138): ILR (1937) Nag 318. 

[9] If the object of the application for injunction 
is to avoid having to sue for possession and having 
to pay court-fee accordingly, injunction will be 
refused. (Vol. 15) 1928 Nag 222 (223). 

> [10] Irreparable injury” means one that cannot 
be adequately compensated for in damages. (Vol. 7) 
1920 Cal* 276 (282) : 46 Cal 1001 (DB) * (Vol 24) 
1937 Nag 137 (188) : ILR (1987) Nag 313. * (’12) 23 
Mad L lour 316. (It does not mean mere annoyance 
to a claiss of people) ^ (Vol. 83) 1946 Sind 177 * (’02) 
24 All 499 (500) (No injunction will be refused 
merely because it offends the religious feelings of 
individuals). 

[11] Injunction will be granted where injury will 
Inevitably follow. (Vol. 20) 1983 Rang 18 (20) : 11 
Rang 47 (DB). 

[12] The *'balanceof eonyenience” should demand 
it before injunction can be granted. (Vol. 20) 1933 
Nag 153 (154): SO Nag LR 306 (Vol. 17) 1980 
Lah 108 (109) * (Vol. 9) 1922 Lab 856 (366) * (Vol, 
tip) 1936 Pesh 184 (185), 


[13] In considering the balance of convenience in. 
the oase the Court should weigh the snbstantiaD 
mischief likely to be caused by withholding the 
injunction with what may result by granting it,. 
(Vol. 21) 1934 Cal 694 (697) : 61 Cal 814 (DB) 
(Vol. 1) 1914 Cal 362 (363. 364) : 41 Cal 436 (DB) 
(’04) 1 All L Jour 527(528) (DB) ^ (Vol. 9) 1922 Lah 
856 (356) * (’03) 26 Mad 168 (175) (DB) * (Vci. 11) 1924, 
Pat 526 (627) (DB) ^ (Vol. 20) 1933 Sind 26 (26) ; 26- 
Bind L R 385 *('22) 66 Ind Cas 699 (600) (Lah) 

* (Vol 21) 1934 Sind 194 (194, 195) * (Vol. 23) 1986^ 
Mad 202 (203). 

[14] Where the Court thinks that pending suit*^ 
the subject-matter should be maintained in status:' 
quo an injunction should be issued (Vol. 15; 1928^ 
Sind 82 (83, 84 85) : 21 Smd LR 868 * (Vol. 1) 
1914 Cal 862 (364) : 41 Cal 436 (DB) * (Vol. 8) 1916& 
Cal 782 (783) (DB) * (Vol. 9) 1922 Lah 856 (356> 

* (Vol. 18) 1926 Mad 166 (167) * (‘19) 1919 Pun LRl, 
No. 107 p. 283 (286) * (Vol. 14) 1927 Mad 188 (189),. 

[15] A temporary injunction should not be granted, 
on the balance of convenience alone without there*' 
also being a pnma facie case in favour of the- 
applicant. (Vol. 14) 1927 Mad 188 (189), 

[16] An interim injunction should not be granted^ 
merely because the defendant against whom it ia. 
asked for would be no worse off for it. (Vol. 23)^ 
1936 Pat 226 (229) : 15 Pat 404 (DB). 

[17] In the following oases it was held that^ 
temporary injunction may be refused. ^ 

(a) Delay. (Vol, 20) 1988 Lah 203 (205, 206) : 14 
Lah 330 * (Vol. 3) 1916 Cal 782 (788) (DB) * (’98) 2(3^ 
All 345 (348) * (Vol. 7) 1920 Cal 276 (280, 281) : 4^ 
Cal 1001 (DB) * (Vol. 20) 1938 Sind 26 (26) : 26 Smd 
LR 835. 

[See (’85) 7 All 550 (652, 553) (DB).] 

(b) An order over the execution of which thtt 
Court cannot watch and whioh they cannot enforce^. 
(Vol. 12) 1925 Smd 847 (348) : 21 Sind LR 170 (DB)^ 

(c) Restriction on the rights of a person who by 
virtue of his employment is entitled to exercise it. 
(Vol. 6) 1919 Mad 240 (240) (DB). 

[18] Suit for the issue of a perpetual injunction fa 
not necessary to grant temporary injunction. (VoL 
25) 1938 Pesh 67 (67). 

[19] A temporary injunction in a suit for perpe- 
tual injunction ought not to be refused where such 
refusal would defeat the object of the suit. (Vol. S)- 
1918 Cal 496 (495) (DB). 

[20] The possibility of a perpetual injunction be- 
ing refused is no ground for refusing a temporary' 
injunction. (Vol. 12) 1925 Lah 628 (629) (DB) * 
(Vol. 19) 1932 Cal 853 (356) (DB) * (Vol. 32} 1945 
Cal 44 (47) : ILR (1944) 1 Cal 181. 

[21] Where there is no chance at all of a perpe- 
tual injunction being granted, a temporary injunction 
may be refused (Vol. 10) 1923 Pat 133 (183, 134) 
(DB) * (Vol. 20) 1933 Lah 203 (205) : 14 Lah 830. 

[See (Vol. 19) 1932 Bom 166 (167) : 56 Bom 254. 
(DB).] 

[22] An Appellate Court can grant temporary in- 
junctions in regard to appeals pending before it, 
(*88) 10 AU 80 (82, 83) * (*88) 1888 All W N 46 (46),. 

[See (’87) 1887 All WN 197 (198).] 
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[23] The provisions of O. 39 apply also to piooeed- 
•dings in liquidation. (Vol. 13) 1926 Lah 525 (527) 

(DB). 

[24] Refusal by one judge does not bar his suc- 
ccessor from granting temporary injunction when 
■warranted by a change in circamstances. (Yol. 27) 
:i940LahS9 (40). 

[25] High Courts have inherent jurisdiction to 
^lant temporary injunctions independently of the 
Code. (’09) 33 Bern 469 (474) ^ (Vol. 19) 1982 Mad 
T80 (181) ^ (^09) 2 Ind Cas 266 (267) Cal (DB) * 
f{YoL 26) 1939 Cai 642 (644). 

[26] Subordinate Courts have jurisdiction to 
jgrant injunction m exercise of their inherent powers. 

(Yol. 27) 1940 All 241 (241, 242): ILR (1940) All 
:232 (DB) * (Vol. 27) 1940 All 185 (186, 187) : ILR 
(1940) All 201 (DB) * (Yol. 24) 1937 Sind 315 (316) 
(DB) (Can grant injunction even in execution pro- 
coeedings). 

[But see (Yol. 9) 1932 Mad 180 (181) ^ (Vol. 21) 
1934 Lah 79 (80) ^ (Yol. 25) 1938 Mad 190 (191, 192) 

(Vol. 32) 1945 Pat 483 (484, 485) : 24 Pat 496.] 

[27] An order staying proceeding of a decree- 
holder and directing him to prove his claim in the 
administration suit is not an injunction m the strict 
-aense of the word, (Yol. 26) 1939 Mad 204 (207). 

3. Applicability of the rule to applications for 
'probate or letters of administration.— [l] Ihe rule, 
does not apply to probate proceedings. (1900) 2 
rBom LR 797 (798) (DB). 

[2] Even if O. 39 applies to probate proceedings no 
Injunction can be granted under this rule as no 
property is in dispute in such proceedings. (Yol. 2) 
1915 Cal 565 (566, 537) (DB) * (Vol. 26) 1989 Cal 642 

4644 ), 

4. " Any property In dispute in a suit [1] The 
rule applies where property m dispute in a suit is in 
danger of being wasted, damaged, etc. (’05) 2 All L 
Jour 601 (601) (DB) * (Vol. 6) 1919 Lah 144 

^145). 

[2] “ Property in dispute in the suit ** means only 
"Such property as is the subject-matter of the suit. 
{Yol. 12) 1925 Lah 628 (629) (DB) ♦ (*02) 6 Oudh 
Cas 65 (67, 68) (DB) * (Vol, 2) 1915 All 277 (278): 
.37 All 423 (DB). 

[3] In oases of suits for partition of jomt estates, the 
whole estate is the subject of the suit. (*90) 17 Cal 614 
t618) (DB). 

[See (’66) 6 Suth W B Miso. 1 (2) (DB). (Injuno- 
'tion can issue in respect of defendant’s share only).] 

5. *'In danger of being wasted, damaged or alie- 
nated by any party to the suit’*.— [1] An injunction 
■can be granted only if there is real danger of wastage or 
damage to property in suit from a party to the suit. 
1*06) 38 Cal 203 (218): 82 Ind App 185 (FC). 

[2] Where there is no allegation of danger of such 
waste or damage, the * application should be rejected. 
(’08) 18 Mad L Jour 802 (304) « (Yol. 12) 1925 
.Oudh 698 (698) (DB). 

[8] The rule does not apply to the mere act of taking 
-possession in execution of a decree. (Yol. 25) 1938 Mad 
190 (191). 

[4] There must be proof of actual or reasonably 
Apprehended danger ol waste ox damage, before a,n 


injunction can be granted. (*70) 14 Suth W R 409 (40^) 
(DB) * (’02) 5 Oudh Cas 65 (68, 69) (DB) * (YoL 
6) 1919 Mad 167 (158) * (Yol. 12) 1926 Mad 896 (896) 
(DB). 

[5] In order to show that property is in danger of 
being alienated, some overt act towards the alteration ' f 
the property should be alleged and proved. (Yol. 21) 
1934 Cal 694 (696) : 61 Cal 814 (DB). 

[6] In the following cases it was held that, that there 
was ground for granting temporary injunction. 

(a) Danger to estate by extravagant alienation by the 
life holder, apparent. (Vol. 12) 1925 Lah 628 (628, 
629) (DB). 

{b) Nearest reversioner entering into compromise 
decree with Hindu Widow— Suit by remote reversioner 
to set it aside. (1884) 10 Cal 225 (231). 

(c) Suit for specific sum of money — Defendant ad- 
mitting his intention to invest in trade. (1870) 13 Suth 
W R 95 (96) (DB). 

(d) Suit for redemption of English mortgage— Sale 
by defendant under his power of sale. (1877-78) 2 Bom 
262 (255, 256) (DB). 

[7] In the tollowing cases no injunction has granted 
under the rules. 

(ii) Where the property was enjo>ed by a person 
entitled to it. (Vol. 21) 1934 All 772 (774) (DB). 

(b) Appointment of co-mutawalb by first mutawalli 
the grantor of the wakf. (Vol. 3) 1916 All 68 (73, 74) 
(DB). 

(c) Apprehended interference with the collection of 
rent and breach of peace by the defendant. (Vol. 18) 
1926 Cal 604 (605) (DB). 

(d) Enforcement of a mortgage against the property, 
(Vol. 26) 1939 Ail 643 (646) ; I LB (1939) All 825. 

[8] The words ** by any party ** in ol (a) inolud® 
the plaintiff. (Yol. 26) 1939 Mad 495 (496). 

6. Injunction in respect of Judicial proceedings — 
[1] An injunction against proceeding with any judicial 
proceedings can be granted only to avoid multiplicity 
of proceedings and not otherwise. (’95) 18 338 

(341) (DB) * (’75) 14 Beng L B 862 (868, 869) 
(DB). 

[But see (Yol. 8) 1921 Pat 92 (93) : 6 Pat L Jour 
268 (DB)]. 

[2] A Coutt can issue injunction in respect of pro- 
ceedings pending in a foreign Court, against a party 
residing within its jurisdiction. (’09) 36 Cai 233 (237) 
* (Vol. 7) 1920 Cal 798 (798). 

[See however (Yol. 15) 1928 Mad 491 (492) (DB) 
(Only the High Court has such powers)]. 

[3] A Civil Court in the mofussii cannot issue an 
injunction restraining proceedings in a Criminal Court, 
(’09) 2 Ind Cas 266 (268) Cal (DB) « (’07) 30 Mad 
400 (401) (DB). 

[4] The High Court can' restrain criminal prooeedinga 
in proper cases. (’96) 28 Cal 610 (617) (DB) * (*04) 
31 Cal 868 (861, 862) (DB), 

[5] High Court in exercise of its equity jurisdiction 
can restrain party from executing a decree even in a 
court of Co-ordinate jurisdiction. ('80) 5 Cal 86 (d6| 
(S B). (On review from 4 Cal 380), 

[See (Yol. 25) 1988 Oudh 87 (88) : 14 Luck (DB); 
(In this case the Oudh Chief Court thought it woul^ 
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not be jaBti&ed in staying proceedings in execution in a 
Conrt situated in another Province).] 

[6] Courts should be careful to prevent their machi- 
nery being used to delay a decree-holder in another 
suit in obtaining the fruits of his decree. ('88) 10 All : 
80 (82). 

[7] An injunction in respect of a judicial proceed- 
ings should not be issued e^ept in strong cases or un- 
less the facta fall Within the express provisions of 
Oraer 89. (*74) 92 Suth WB 506 (507) (DB) * (Vol. 
1) 19U Born 148 (149) (DB). (Sue under O. 21 
K. 10 i Injunction restraining delivery of possession 
gho a i not be granted.) * (Vol. 9) 1922.Bom 885 (886) : 
46 Bom 989 (DB). 

[8] Under the provisions of the Specific Relief Act 
a permanent injunction restraining a party from execu- 
ting a dec *ee m another Court can be granted. (’91) 14 
Mad 167 (168) (DB) * (Vol. 11) 1924 Nag 413 (414, 
415) *(’91) 14 Mad 425 (429, 430) (DB). 

7. Injunetion In respect of elections.— '[1] Except 
under exceptional circumstances a candidate for elec- 
tio • to a local board ought not to be allowed to get the 
help of ^ivil Courts to stop an election. (Vol. 20) 1933 
Mad 108 (108). 

8. Bight to worship. — [1] Owner of property 
which is under religious use of others cannot prevent 
such others from exercising their worship on it subject 
to the restriction he can do what he likes with it. (Vol. 
10) 1928 Pat 209 (211, 212) (DB). 

[2] Where the act or user for religious purposes 
am^ uots to an actionable wrong, it can be restrained by 
an injunction. (Vol, 15) 1928 Sind 82 (84, 85) : 21 
Sind L B 568. 

9. Religious office.— [1] Obstruction to perform- 
ance of religious duty can be restrained by an injunc- 
tion. (*97) 21 Bom 821 (822) (DB) (8 Bom 232 
distinguished) * (’88) 11 Mad 450 (452) (DB). 

[2] An injunction restraining the employment of a 
prif st or forcing the services of such priest upon a 
section of a community cannot be passed. (’79) 3 Bom 
282 (283) (DB) * (Vol. 14) 1927 Mad 1070 (1070). 

[5] Unjustifiable changes by a trustee altering the 
character of temile can be restrained. (’07) 30 Mad 
158 (162, 165, 166) (DB). 

[4] Use of new seal of religious office extending 
the rights which were available under the old one be 
restrained. ( 99) 22 Mad 189 (193) (DB). 

10. Wrongfully sold in execution of a decree”.— 
£1] Pending a suit to declare a decree passed is not 
binding no injunction restraining exception under the 
decree can be granted. (Vol. 18) 1926 Mad 258 (258) 

★ (’ll) 9 Ind Cas 227 (227, 228) Cal (DB) * (Vol. 
23) 1936 Mad 276 (277, 278): 59 Mad 744 (DB) 

* (Vol. 1) 1914 Bom 148 (149) (DB) (Plaintlfi defeated 
under O. 21 B. 99 and suing under B. 103. Not entit- 
led to injunction against taking of possession) * (Vo), 
20) 1988 Sind 118 (119) (DB). 

[See however (Vol. 23) 1986 Pat 442 (443)]. 

[2] A party whose propeity has been wrongfully 
attached in execution of a decree against another can 
obtain injunction restraining the sale pending his suit 
4o declare bis rights. (Vol. 1) 1914 Oudh 206 (207, 
(DB) * (Vol. 12) 1925 Cal 233 (235) * (»88) 10 All 80 
(81 to 83) (Do.) * (»10) 33 All 79 (82) (FB) (Do.) (26 
Adi 311 must be taken to be overruled) * (Vol. 
>17>^1980 Lab 108 (109) * (Vol. 25) 1958 Cal 371 
(372) (DB) * (Vol. 25) 1988 Pesb 67 (67) * (Vol. 21) 


1934 Lah 26 (27, 28). (Suit by decree-holder against 

successful objector decreed— Ob jeotar appealed 

Temporary injucot*on was granted by Appellate Court, 
staying sale without security from appellant). 

[See however (Vol. 25) 1938 Pat 606 (606) * (Vol. 

25) 1938 Pat 228 (229) : 16 Pat 738 (DB). 

[8] Where a case comes order this rule, an appli- 
cation for injunction is the proper remedy, and not an 
application to the executing, 'Court for stay of execution.. 
(’86) 12 Cal 515 (517, 519) (DB) * (’84) 8 Bom 532: 
(533) (DB). 

[4] Where the sale has already taken place, no in- 
junction will be granted restraining such sale. (Vol. 7> 
1929 Nag 12 (13, 14) (DB). 

_ [5] Injunction restraining the delivery of posses- 
sion can be granted where the sale has already taken 
place. (Vol. 17) 1930 Lah 850 (851). 

[See however (Vol. 25) 1938 Mad 190 (191) * (VoL 

26) 1939 Pat 509 (511)]. 

[6] In granting injunction restraining sales in execu- 
tion the discretion should be so used as to j^revenl 
abuse of the process for fraudulent purposes, (’ll) 9^ 
Ind Cas 227 (228) (Cal) (DB) * (Vol. 25) 1938 Cal 
371 (372) (DB), 

[7] An inferior Court can restrain execution procee- 
dings even in superior Couit, in oases, covered by 
B. 1 and 2 (’96) 23 Cal 851 (355, 856) (DB) * (Vol. 12)* 
1925 Cal 233 (235). 

^ [See however (Vol. 25) 1938 Pat 606 (606)], 

11. Execution of a decree of Revenue Court.— [1] 

Sale in exeout'on of a decree of a Revenue Court cannot 
be restrained by an injunction. (*94) 16 All 496 (497,. 
498) (DB). 

[See however (*09) 88 Cal 252 (254) (DB) (Decree 
of Revenue Court executed by Civil Court— Exeout’on 
can be restrained.). * (’12) 16 Cal L Jour 555 (656)* 
(DB) (Do.). 

12. Disposal of property In fraud of creditors*— 
[1] Threatened disposal of property in fraud of credi- 
tors whether the property is movable or immovable 
can be restrained. (’94) 16 All 186 (187) (DB). 

[2] The threat or intention to remove or dispose of 
property to defraud creditors must be proved by defi- 
nite evidence. (Vol. 11) 1924 Lah 718 (718, 719>« 
* (Vol. 4) 1917 All 137 (140). 

13. Against whom injunction can be granted. [1] 
Injunct on cannot be* granted against a Court. (*05) 2 
All L Jour 601 (601) (D^ * (’85) 11 Cal 146* 
(149) (DB) * (Vol. 25) 1988 Pat 606 (606, 607) * (Vol. 
25) 1938 Lah 220 (221) * (Vol. 23) 1936 Pesh 184 
(185) * (Vol. 22) 1985 Pesh 182 (184) (DB). 

[See also (Vol. 8) 1921 Pat 92 (93) : 6 Pat L Jout 
268 (DB)]. 

[But see (Vol. 19) 1932 Lah 515 (516).] 

[2] Injunction cannot be granted against a stranger 
to the suit. (Vol. 5) 1918 Pat 582 (582) (DB) * ( Vcl, 5) 
1918 Pat 214 (215): 3 Pat L Jour 466 (DB) * (VoJ* 
6) 1919 Lah 144 (145) * (Vol. 13) 1926 Lah 284 
(284) * (’98) 2 CalWN 621 (523,624) (DB) (But 
in a proceeding under the Guardians and Wards Act 
an injunction can be issued to a person who is not a 
party). 

[See also (’ll) 86 Mad 414 (417) (Representative 
suit— Injunction is not binding on those who are not 
actually parties on record)]. 
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[3] Where the remedy will be effective, CociTt can res- 
iram persons within its jurisdiction from c*oing acts 
ontside its jurisdiction. (Vol. 19) 1932 Mad 705 (706): 
55 Mad 966 (DB). 

[4] In proper cases, an injunction may be issued 
<»ven against a person outside the jurisdict on of the 
Court. (Vol. 30) 1943 Cal 93 (99) : I L R (1942) 2 Cal 
203 * (Vol. 18) 1931 Cal 279 (279, 280) : 37 Cal 1280 

* (Vol. 27) 1940 All 241 (242) : I L R (1940) All 232 
(DB) * (Vol. 24) 1937 Cal 172 (173). (36 Cal 233 and 
38 Cal 405 held impliedly overruled in (V'cl, 18) 1931 
Cal 279: 57 Cal 1280) * (Vol 16) 1929 Lah 12 (14) 

* (Vol. 15) 1928 Bom 175 (176) (DB) * (Vol. 13) 1926 
Mad 1126 (1127) * (Vol. 9) 1922 Pat 34 (35) : 1 Pat 
856 (DB) * (Vol. 13) 1926 Pat 171 (173): 6 Pat 540 
<DB). 

[See however (Vol. 10) 1923 Pat 209 (210) (DB) 
^ (Vol. 25) 1938 Oudh 87 (88) ; 14 Luck 1 (DB). 

[But s^e (Vol. 30) 1948 Cal 89 (90) : (34 Cal 101 ; 38 
Cal 405 and 36 Cal 233 relied on ; (VoJ. 18) 1981 Cal 
279: 5 7 Cal 1280; (Vol. 28) 1941 Cal 434 : ILR 
(1941) 1 Cal 873 and (Vol. 28) 1941 Cal 670 : ILR 
<1941) 1 Cal 490 not followed)]. 

[5] No injunction will ordinarily be issued against 
Oovernment officers hona fide exercising rights or 
alleged rights in the course of their duty. (*75) 
12 BomHCRl99 (203). 

[6] Public bodies cannot be restrained from the 
hona fide exercise of their rights in the exercise of their 
duty. (’75) 3 Mad 201 (211, 212) (DB). 

iSee (’09) 36 Cal 671 (674).] 

[7] Where it would amount to a manifest injury to 
xefuse to restrain the public officer or public body 
from exercising a right the Court can grant injunc- 
tion. (’08) 32 Bom 460 (466) (DB) * (’09) 33 Bom 
334 (862, 863). 

[8] An injunction does not run with the land and 
cannot, avail against property in the hands of a pur- 
chaser. (02) 26 Eom 140 (141) (DB). 

[9] An injunction issued against a defendant can be 
enforced against his legal representatives after his 
death. (’02) 26 Bom 283 (287, 288) (DB). 

[16] A co-owner or a co-sharer in possession can be 
restra ned from using the property in a manner which 
will change the nature of the property. (Vol. 1) 1914 
Cal 362 (363, 364) : 41 Cal 436 ^ (Vol. 2) 1915 Cal 29 
(30) (DB). 

[11] Great caution should be exercised in restraining 
a co-owner or co-shar.^^ trom using property m a parti- 
cular fashion. (Vol. 16) 1928 Cal 293 (294) (UB), 

14. Who can apply for injunction. — [1] A defend- 
ant can apply for an injunction against the plaintiff in 
respect of any act covered by clause (a) of this rule, 
(Vol. 26) 1939 Mad 495 (496). 

15. Injunction will be granted only in suit.— 

[1] Betcre an injunction can* be granted under this 
rule. 

(a) No injunction can be granted if the suit has.not 
yet been filed or if tl;e suit has been disposed of. (’94) 
21 Cal 561 (566) * (Vol. 11) 1924 Oudh 346 (347) ^ 
(’10) 7 Ind Cas 183 (189) (All) (DB) * (*85) 11 Cal 
146(149) (DB). 

(b) The suit must be pending on the file of the 
Court granting tbe injunct on. (1864) 2 Bom H C R 
98 (100) (SB). 


[2] The grant of an interlocutory injunction does not 
depend on the validity of the suit in which the appli- 
cation IS made. (Vol. 24) 1987 Cal 172 (173). 

[See however (Vol. 23) 1936 Pesh 184 (185).] 

[3] The Court has inherent power to grant a tempo- 
rary injunction at the instance of a person who has 
applied for leave to sue as a pauper though there is no 
regular suit before the Couit. (Vol. 27) 1940 All 185 
(187) : I L R (1940) AU 201 (DB). 

16. Injunction In suit for declaration only.— [l] A 
temporary injunction can be granted even in a suit 
for a mere declaration. (Vol. 18) 1926 Lah 523 (523). 
((Vol. 9) 1922 Lah 356 followed) * (Vol. 23) 1936 Pat 
442 (443). 

[2] Injunction cannot be granted in a declaratory 
suit where the successful plaintiff Will have to bring 
another suit for enforcing the right. (Vol. 13) 1926 
Lah 504 (504) (DB). 

[3] It is not proper, in a suit for a mere declaration, 
to grant an injunction staying another suit pending in 
another Court. (Vol. 12) 1925 Lah 242 (243). 

[4] An injunction should not be granted in a suit for 
declaration where there is no claim for consequential 
relief -or permanent injunction, (Vol, 21) 1934 Cal 694 
(696) : 61 Cal 814 (DB) * (Vol. 13) 1926 Pat 318 (320) 
(M). 

[But see (Vol. 25) 1938 Pesh 67 (67).] 

17. Duration of temporary injunction. ~ [1] An 

order of temporary injunction takes effect only from 
the time when it is communicated to the party. (Vol. 
13) 1926 AU 457 (468) (DB) ^ (Vol. 7) 1920 Nag 12 
(13) (DB) ^ (’02) 26 Mad 260 (262) (DB) * (Vol. 6) 
1919 All 20 (22) : 42 AU 98 (DB). 

[2] An order for injurctlon terminates with the suit. 
(’88) 10 AU 506 (5X1) (DB) * (Vol. 22) 1935 Lah 718 
(719) (DB) * (Vol. 2) 1915 Cal 173 (175): 42 Cal 650 
(DB) ^ (Vol. 8) 1921-All 99 (101) : 43 All 885 (DB). 
^ (Vol. 12) 1926 Lah 258 (258). 

[3] Even where the order states its duration to be 

until further orders” it terminates with the suit, (Vol, 

11) 1924 Mad 178 (179) (DB) ^ (Vol. 17) 1930 All 887 
(388). 

18. Effect of temporary Injunction. — [1] An alie- 
nation made contrary to an order ol injurction is rot 
void. (’87) 9 All 497 (gOO) (DB) * (’03) 25 All 431 
(433) (DB) * (Vol. 1)1914 Lah 356 (357) (DB) « (Vol. 
6) 1919 Mad 772 (773) (DB) * (Vol. 12) 1926 Lah 644 
(645) : 6 Lah 380 (DB) * (Vol. 18) 1929 Oudh 235 
(236, 237) : 4 Luck 635 (DB) * (Vol. 17) 1930 All 387 
(388) * (Vol. 7) 1920 Nag 12 (13) (DB). 

[But sjj (Vol. 12) 1925 Oudh 424 (424, 420) (DB).] 

[2] The party guilty of the breach will be liable for 
contempt of Court or damages. (Vol. 15) 1928 Lah 639 
(639). 

[3] An order granting or refusing an injunction 
under this Order is not a final order witnm the mean- 
ing of clause 30 of the Letters Patent of the Allahabad 
High Court. (Vol. 28) 1941 AU 367(369) : 1 L R (1941) 
AU 666 (DB). 

19. Breach of iDjuncllon — [1] An injunction must 
be obeyed while it lasts. (Vol, 2) 1916 PC 106 (110) 
(PC). 

[See however (’12) 15 Cal L Jour 147 (150) (DB) 
(An injunction in matters bejoni the jurisdiction of a 
Court IS void and need not be obeyed),] 

170 A. M. 
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[2] Party guilty of disobedienoe oau be proceeded 
agamst for contempt under the piovis'.ons of B. 2 Cl. 

(3). (X862) 1 Bom HCR 148 (156) ^ (Vol. 6) 1919 All 
20 (22) : 42 All 98 (DB) * (Vol. 21) 1984 Cal 818 
(820) : 61 Cal 971 (DB) ^ (Vol. 22) 1985 Pat 274 (275) 

* ( 89) 12 Mad 856 (365) (DB) * (Vol. 3) 1916 Cal 
340 (840) : 42 Cal 1169 (SB) ^ (Vol. 5) 1918 Mad 340 
(341) * (Vol. 17) 1930 All 387 (388). 

[But see (Vol. 28) 1941 All 140 (141, 142): ILR 
(1941) All 295 (DB). (^'o/fl.— Sub-rules (3) and (4) 
have now been repealed by the Allahabad High Court 
and K. 2- A newly added under which the power of 
punshm^nt applied to injunctions issued both under 
R. 1 and R. 2 (Vol. 32) 1945 Nag 134 (137, 138) : 
ILR (1945) Nag 836.] 

[3] The mere act of taking possession in execution 
of a decree after the Court’s order merely stating 

notice and interim stay ** will not amount to a disobe- 
dience of an injunction punishable under O. 39. (Vol, 
25) 1938 Mad 190 (192). 

[4] A completed execution sale in contravention of 
an mjunot'Oii under tnis rule is not a nullity. (Vol. 
25) 1938 Lah 220 ^221). 

[5] fi e i ouit which granted the injunction will be 
the • ouit 0 mpetent to punish disobedience. (Vol. 1) 
1914 Cal 816 (816) (DB). 

[But see - Vol. 28) 1941 All 140 (143) : I L R (1941) 
All 295 (UBj.] 

[6] Proceedings against the person disobeying must 
be set in motion by the aggrieved party and the court 
cannot act mo moiuinVaQ matter. (’02) 26 Mad 494 
(495) (DB). 

[7] Proceedings to enforce injunction cannot be term- 
ed as proceedings for contempt. (Vol. 28) 1941 All 140 
(141) : I L R (1941) All 295 (DB). 

[8] The Higr* Court have the power of enforcing 
obedience of their orders by committing the delinquent 
for contempt under their Letters Patent. (’83) 7 Bom 1 

(4) * (’88) 7 Bom 6 (12, 13) (DB). 

20 injunction to restrain marriage.— [1] The 
marna'^e o' a bride for a second time to another bus- 
ba>‘d can be prevented by injunction. (’91) 14 Mad 316 
(317, 324) (DB). 

[2] A Maliomedan bride of age or her relatives 
cannot be restramed against her second marriage where 
she has ceased to be the wife of the former husband. 
(Vol. 6); 1919 All 11 (12) : 42 All 134 (DB). 

[8] A Hindu woman cannot be restrained from 
marr> mg her minor daughter to a third party pending 
a suit for specihc performance of a contract to marry. 
(*76) lCal74 (78) (DB). ^ 

[4] In a suit by father for injunction restraining bis 
wife . from marrying the daughter a temporary in- 
junction pending suit can be granted. (’88) 12 Bom 110 
( 121 , 122 >. 

[See also (Vol. 20) 1983 Nag 62 (64, 66) ; 28 Nag 
L n 332 (Injunction against a minor’s marriage under 
S. 12 of tire Guardians and Wards Act deemed as one 
nndei this Order and breach punished under R. 2, sub- 
jule (3).] 

21. Appeal. — [1] Appeal lies from an order granting 
or refus'ng a temparary injunction under this rule- 
(Vol. 11) 1921 Pat 713 (714) (DB) * (Vol. 20) 1983 
Lah 282 (283) * (’18) 18 Cal L Jour 89 (42) (DB). 
(*18) 35 All 425 (426) (DB) ^ (Vol, 20; 1983 All 86 
(86) (DB). 


[2] Appeal lies even against an order made without 
jurisdiction if purported to have been made under this, 
rule. (Vol. 20) 1933 Lah 73 (74) ^ (Vol. 21) 1934 Lah 
79 (80). 

[3] No appeal lies against an order passed under the- 
inherent powers of Court. (1900) 23 Mad 517 (521) 
(DB). 

[4] The appellant should show that the Lower Court 
acted wrongly m the exercise of its discretion. (Yol. 1). 
1914 Cal 531 (582) (DB). 

[See (Vol. 20) 1933 Nag 153 (164). (Discretion judi- 
cially exercised— Order granting interim injunction 
should not be disturbed in appeal. 

[5] The mere fact that the Appellate Court might 
have come to a different conclusion is not enough. (Vol. 
17) 1930 Smd 287 (288) : 26 Smd L B 142 (DB) * (Vol. 
21) 1934 Cal 694 (697) : 61 Cal 814 (DB) * (Vol. 23). 
1936 Pesb 11 (12) ^ (Vol. 20) 1933 Nag 153 (164). 

[6] No second appeal lies from an order under this 
rule. (’70) 4 Bom L R 138 (139) (DB) * (’01) 24 Mad 
447 (449) (DB). 

[7] No appeal will lie under O. 48 R, 1 or under 
the Letters Patent from an order of a single Judge of a. 
High Court, refusing to grant a temporary injunction,. 
(Vol. 7) 1920 Bom 809 (311) : 44 Bom 272 (DB). 

[But see (Vol. 21) 1934 Cal 713 (714) (DB)]. 

[8] Order for security and submission of periodical 
accounts or notice to the opposite party on an applica- 
tion for temporary injunction is nof an order under O. 

39 R. 1 and is not appealable. (*1S) 17 Ind Cas 361 
(362) (Cal) (DB) * (*89) 12 Mad 186 (187) (DB). (No 
orders passed before notice — Does not amount to 
refusal). 

22. Revision,— [1] Revision will not He on the 
mere ground of au error in the [exercise of jurisdiot on, 
(Vol 9) 1922 AU 441 (441) * (Vol. 20) 1938 All 86 (88. 
90) (DB). 

[2] An order passed under the inherent powers of 
the Court is revisable. (Vol. 20) 1933 Lah 78 (74, 
75) * (Vol. 21) 1934 Lah 79 (80) * (Vol. 25) 1938 Pat 
228 (229): 16 Pat 738 (DB). 

g^,[3] Temporary injunction granted in the absence of 
2 aprima Jacie case is vitiated by material irregularity 
and is revisable by the High Court. (Vol. 26) 1939 Mad 
750 (750). 

[4] Revision lies against an appellate order renewing 
temporary injunction, (Vol. 2) 1915 Bom 269 (270) : 

40 Bom 86 (DB). 

23. Power ol High Court— General— [1] The High' 

Courts have jurisdiction outside the Code to grant 
temporary injunctions in suitable cases. (’07) 34 Cal 
101 (103) * (’95) 22 Cal 717 (726) (’09) 33 Bern 469 

(474) * (Vol. 12) 1925 Lah 242 (243) * (Vol. 18) 
193PCal 279 (281) : 57 Cal 1280 * (Vol. 15) 1928 Vad 
491 (492) (DB) ^ (Vol. 19) 1932 Mad 180(181) * (Vol,. 
19) 1932 Cal 363 (856) (DB). 

[See however (Vol. 20) 1933 Mad 500 (601) -56 
Mad 663 (High Court acting in appellate or revisional 
capacity cannot grant injunctions in oases falling out- 
side the scope of O, 39)]. 

[2] Where the High Couit grants injunction the* 
order will be directed to a party and not to a Court, 
(Vol. 2) 1915 Bom 146 (148, 149) : 89 Bom 604 
(FB) * (Vol, 12) 1926 Pat 710 (711) (DB) * (’ll) 38. 
Cal 405 (407). 
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2. (1) In any suit for restraining the defendant from committing a breach of contract or 
Injunction to restrain Other injury of any kind, whether compensation is claimed in the suit or not, 
'-repetition or continu- the plaintiff may, at any time after the commencement of the suit, and either 
sanee of breach. before or after judgment, apply to the Court for a temporary injunction to 

restrain the defendant from committing the breach of contract or injury complained of, or any 
breach of contract or injury of a like kind arising out of the same contract or relating to the same 
property or right. 

(2) The Court may by order grant such injunction, on such terms as to the duration of the 
injunction, keeping an account, giving security, or otherwise, as the Court thinks fit. 

(3) In case of disobedience, or of breach of any such terms, the Court granting an 
injunction may order the property of the person guilty of such disobedience or breach to be 
«,ttached, and may also order such person to be detained in the civil prison for a term not exceed- 
ing six months, unless in the meantime the Court directs his release. 

(4) No attachment under this rule shall remain in force for more than one year, at the 
«end of which time if the disobedience or breach continues, the property attached may be sold, and 
out of the proceeds the Court may award such compensation as it thinks fit, and shall pay the 
balance, if any, to the party entitled thereto. 

[1882-S. 493; 1877~Ss. 493, 4S6 ; 1859— S. 93 ; R. S. 0., 0. 50 R. 12.] 

PROVINCIAL AMENDMENTS. 

ALLAHABAD; Delete sub-rules (3) and (4). [27-9-1941] 

Rule 2-A-ALLAHABAD 


Add the following as Rule 2 A 

“R, 2 A. (1) In the case of disobedience to an injunction issued under Rule 1 or Rule 2, sub- 
rale (2) or of breach of any terms of any such injunction, the Court in which the suit is proceeding may 
order the property of the person guilty of such disobedience or breach to be attached and may also order such 
person to be detained in the civil prison for a term not exceeding six months unless in the naeantime the 
Court directs his release, 

(2) No attachment under this rule shall remain in force for more than one year at the end of 


which time, if the disobedience or breach continues the 
the Court may award such compensation as it thinks 
•entitled thereto," 

O. 39 R, 1 (conid.) * 

24. Power to restrain party from proceeding with 
suit in another Court.— [1] High Courts can in equity 
restrain a ^ aity before them from proceeding with a 
suit in another Court. (Vol. 80) 1943 Cal 98 (94) : 

I L R (1942) 2 Cal 203 * (Vol. 26) 1939 All 648 (646) : 
ILK (1939) All 825 ^ (’05) 9 Cal W N 748 (749) * 
<(Vol. 2) 1915 Bom 146 (148, 149); 89 Bom 604 
<FB) * (Vol. 18) 1931 Lah 65 (66). 

[See also (Vol. 27) 1940 All 241 (241, .242) : I L R 
(1940) Ail 232 (DB). (A and B agreeing to bring suit 
at particular place— Suit by B at other place — Later A 
instituting suit at place agreed— Court has power to 
issue injunction restraining B from proceeding with 
his suit)]. 

[See however (’03) 27 Bom 357 (361)]. 

[2] High Courts have power to restrain a party 
from proceeding with a suit in a foreign Court, 
though the power should be exercised with caution. 
(Voi. 14) 1927 Bom 135 (137, 138) (DB). 

* [3] An order in restraint of proceeding with a suit in 
a foreign Court does not prevent the party from 
doing so, but he can be committed for contempt if he 
•comes within the jurisdiction of the Court ordering the 
injunction, (Vol, 8) 1921 Bom 128 (129): 45 Bom 
550 (DB). 


property attached may be sold, and out of the proceeds 
fit and shall pay the balance, if any, to the party 

[27-9-1941.] 


25. Power to stay proceedings pending in subordi* 
xate Court, — [1] If suflScient grounds are made out, a 
High Court has also power to stay proceedings in a 
Court subordinate to it, (’84) 1884 All W N 852 (363) 
(DB) * (Vol. 12) 1925 Lah 242 (248) ^ (’02) 26 Bom 
785 (790) (DB) ^ (’94) 18 Bom 681 (684) (DB) ^ (*07) 
SO Mad 226 (227) (DB) ^ (’08) SI Mad 610 (511) 
(DB). 

[2] Even on sufiScIent cause High Court cannot 
stay proceedings in a Court not subordinate to it. 
(Vol. 18) 1931 All 67 (58) : 58 All 180. 

26. Damages for obtaining injunction without 
reasonable and probable cause.— [1] The question of 
reasonable or probable cause is one of fact. (Vol. 20) 
1938 Lah 268 (264) : 14 Lah 46. 

ORDER 39 RULE 2— SYNOPSIS. 

1. Scope and principle of the rule, 

2, Injunot’on to restrain breach of contract. 

8. " Or other injury of any kind.'’ 

4. Grant of injunction on terms, 

6. Disobedience of injunction — Effect, 

6. Power to grant temporary injunction in manda- 

tory form. 

7. Appeal and revision, 
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1. Scope and principle of the rule.— [1] Where 
there is no appre^xended breach of contract or other 
injury of any hind, this rule will not apply. (Vol. 17) 
19f50 Cal 753 (753, 754). (Injunction cannot be granted 
restraining person from pursuing remedy in the 
Criminal Court under Cr P C S 488) * (Vol. 20) 1933 
Lab 73 (74). 

[2] Grant of injunction —Court should ba satisfied 
that plamtifi has prima fade case. (Vol. 13) 1926 Lah 
689 (590) * (Vol. 20) 1983 Lah 203 (205): 14 Lah 
330 ^ (Vol. 22) 1935 Sind 123 (129) (DB) * (Vol. 21) 
1034 S nd 136 (136) ^ (Vol. 19) 1932 Sind 84 (86) : 26 
S.nd L R 51 * (Vol. 26) 1939 Sind 256 (257) * (Vol, 
26) 1939 Sind 17 (19) * (Vol. 31) 1944 Sind 107 
(109) : £ L R (1943) Kar 504. 

[3] To grant injunction under this rule, court’s 
interference must be necessary to protect plaintiff from 
irreparable loss or at least serious injury. (Vol. 7) 1920 
Lah 97 (98) * (*88) 12 Bom 110 (117, 122) * (Vol. 20) 

1938 Lah 448 (449) * (Vol. 20) 1983 Lah 1046 (1047) 
(DB) * (Vol. 21) 1934 Sind 186 (136) * (’37) I LB 
(1937) 1 Cal 882 (386, 589). 

[4] Before granting injunction court shouH be 
satisfied that balance of convenience is in applicant’s 
favour. (Vol. 21) 1934 Smd 180 (182): 28 Smd LR 
161 ^ (Vol. 20) 1958 Lah 1046 (10471 (DB) * (Vol. 26) 

1939 Sind 256 (257) * (Vol. 267 1939 Smd 17 
(21) * (Vol. 23) 1936 Pesh 184 (185) * (Vol. 53) 1946 
Oudh 42 (43, 45, 46) ^ (Vol. 31) 1944 Sind 107 
(109) : I L R (1943) Kar 504. 

[5] Injunction under this rule will be granted if 
ther^^ IS no otb-r sufficient remedy open to plaintiff to 
protect himself. (Vol. 7) 1920 Lab 97 (98, 99) ^Vol. 
20) 1958 Lah 592 (592). 

[6] Perpetual injunction not ashed for -Temporary 
injunction will be refused. (’12) 16 Cal L Jour 555 
(656) (DB). 

[7] No chance of perpetual injunction or specific 
performance being granted— Temporary injunction 
■will not be granted. (’77) 1 Bom 550 (554) * (’82) 6 
Bom 5 (7) * (’82) 6 Bom 266 (279, 283) * (*89) 13 
Bom 66 (57) * (Vol. 21) 1934 All 876 (876). 

[See (Vol. 27) 1940 Cal 446 (469) : I L R (1940) 2 
Cal 63]. 

[8] Delay in bringing suit or applying for injuno- 
tion “ Injunction will be refused. (’93) 20 All 345 
(348) * (Vol. 20) 1983 Tab 203 (205, 206): 14 Lah 
330 * (Vol. 22) 1935 Ail 106 (110) (DJ3) (Vol. 1) 
1914 Cal 152 (154) : 41 Cal 384 * (Vol, 20) 1933 Sind 
26 (26) : 26 Smd L R 335, 

[9] An injunction under this rule can bo issued 
only ae;ainst the defendant in the suit and none else, 
(Vol. 10) 1923 Lah 47 (48) * (Vol. 5) 1918 Pat 532 
(532) (DB). 

[10] It is not necessary that the defendant should be 
living within the Court’s jurisdiotioi. (Vol. 18) 1931 
Cal 279 (280) : 57 Cal 1280. 

[11] Generally speaking, Courts will not issue an 
Injunction restraining a candidate from partaking in 
an election. (Vol. 10) 1923 Lah 47 (48) ^ (Vol. 13) 
1926 Mad 1147 (1147) ^ (Vol. 21) 1934 S nd 186 (137). 

[See also (Vol. 20) 1933 Mad 103 (103).] 

[12] A Court bolding an enqnirylnto the validity 
of an election under the Madras District Mnnicipahties 


Act has no jurisdiction to grant an injunction restrain- 
ing the candidate from taking his seat. (Vol. 11¥ 
1924 Mad 797 (799) : 47 Mad 700. 

[13] The rule extends to proceedings under the- 
Guardians and Wards Act. (Vol. 1) 1914 Lah 180* 
(180). 

2. In junction to restrain breach of contract. — 
[1] The Court can under th'S rule grant an injuno- 
tion restraining the commission of any act whieh 
will involve a breach of the contract. (*1S) 17 Cal L Jour 
427 (430) (DB) * (Vol. 13) 1926 Mad 1126 (1127). 

[2] Before injunction is granted, the applicant must 
satisfy the Court that there is a completed contract 
under which he has acquired a right. (’82) 6 Bom ^ 

(7)* (*77) ] Bom 550 (554). 

[8] Applicant must show that irreparable injury 
will be sustained by him unless the inj unction is grant- 
ed. (Vol. 27) 1940 Cal 466 (471) : ILR (1940) 2 Cal 63^ 

* (Vol 7) 1920 Lah 436 (438) (DB). 

[4] No Injunction will be granted to restrain marri- 
age or adoption in breach of an agreement to marry or 
adopt respectively. (*76) 1 Cal 74 (78) (DB) (Marriage), 
^ (’88) IS Bom 56 (57) (Adoption). 

[5] Contract to supply goods exclusively to pro- 
misee — Inmnotion can be granted to restram breach of 
contract. (’02) 25 Mad 168 (175) (DB). 

[6] Contract to serve promisee exclusively for oartaia 
period — In junction can be granted to restrain itshreachr 
(’91) 14 Mad 18 (22) * (’94) 18 Bom 702 (711) * (’99> 
23 Bom 103 (118, 11$) (DB). 

[7] Contract to buy whole of one’s requirements of 
certain article from plaintiff — ^Breach can be rostrainei 
by temporary injunction. (Vol. 27) 1940 Cal 466 (469) : 
ILR (1940) 2 Cal 53 (36 Cal 854 Belied on). 

[8] No injunction will be granted which will have th© 
effect of compelling tbe employment of any pe’-son, ia 
matters requiring services of a persmal nature. (’82) 
6 Bom 266 (282) * (Vol. 20) 1933 Lah 203 (207) : li 
Lah 830. 

[9] No injunction will be given where the circum- 
stances under which the contract was made a'e such at 
to give the plaintiff an unfair advantage over the 
defendant. (’94) 18 Bom 702 (715, 716). 

[10] No injunction will be given where money com- 
pensation will afford an adequate relief for the non- 
performance of the contract. (Vol. 20) 1933 Smd 25 
(26) : 26 Smd LR 335. 

[See also (Vol. 20) 1933 Lab 73 (75).] 

[11] Defendant alleging breach of contract and refer- 
ring matter to arbitration as provided by contract — 
Suit by olaintiff attacking contract — Injunction will be 
granted if contract is attacked on equitable grounds 
like fraud or misrepresentation and not otherwise, (Vol. 
6) 1919 Cal 1042 (1042) (DB) ^ (Vol 6) 1919 Cal 89 
(90) * (Vol. 6) 1919 Cal 826 (827, 828) (DB> 

* (Vol 7) 1920 Lab 97 (99) * (Vol, 7) 1920 Cal 906 
(908) (SB) ^ (Vol. 14) 1927 Sind 182 (186): 21 Smd 
LR 806. 

[12] Where parties have agreed that a suit relating 
to a certain matter must be brought in the Court at a 
particular place an injunction can be issued restraini^ 
a party from bringing a suit at some other place in 
breach of such agreement. (Vol. 27) 1940 All 241 
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(242) : ILR (1940) All 232 * (Vol. 19) 1932 Sind 111 
(118) : 26 S nd LR 497 ^ (Vol. 18) 1931 Cal 279 (280) : 
57 Cal 1280 ^ (Vol. 15) 1928 Bom 175 (176) * (Vol. 
13) 1926 Mad 1126 (1127) * (Vol. 11) 1924 Bom 381 
(382). 

[See also (Vol. 22) 1955 Bom 198 (199).] 

8. *'Or other Injury of any kind”.— [1] The word 

iDjnry ” connotes an act or omission contrary to law, 
resulting in an infringement of a right vested in a 
person, (Vol. 7) 1920 Lah 436 (437) (DB) ^ (Vol. 20) 
1933 All 344 (345): 55 All 399 (DB) ^ (Vol. 20) 1933 
Nag 62 (65, 66) : 28 Nag L R 332 * (Vol. 14) 1927 Sind 
182 (186) : 21 Sind L R 306 ^ (*04) 28 Bom 298 
(304) (DB). 

[2] The following are instances of injury in respect 
of which injunction may be granted under this rule : 

(а) Infringement of trade-mark. (‘93) 17 Bom 584 
(597, 600) (DB) ^ (1900) 25 Bom 483 (462) * (*13) 
40 Cal 570 (681) ^ (Vol. 19) 1932 Sind 84 (86) : 26 
Sind LR 51. 

[See also (Vol. 23) 1936 Pesh 11 (12). (Trade name, 
infringement of —injunction granted). * (Vol. 25) 
1988 Cal 458 (458).] 

(б) Infringement of copyright. (’08) 35 Cal 468 
(468) ^ (Vol. 22) 1935 Lah 282 (288). 

(c) Obstruction to right of easement. (*97) 19 All 269 
(260) (DB) ^ (’84) 8 Bom 95 (98) (DB) ^ (71) 8 Bom 
HCROC 181 (196) ^ ( 04) 29 Bom 157 (161) (DB) ^ 
(’07) 31 Mad 171 (178, 174) (DB) (’04) 28 Mad 15 
(16, 17) (DB) ^ (’06) 4 Cal L Jour 370 (374, 388) (DB) 
* (1900) 24 Bom 188 (192) (DB) * (’04) 31 Cal 944 
(960) (DB). 

[See also (Vol. 22) 1935 Lah 937 (989).] 

(d) Obstruction to exercise of rights of property. 
(’90) 12 All 486 (437, 488) (FB) * (Vol. 1) 1914 Cal 
862,(363) : 41 Cal 436 (DB) ^ (’98) 16 Mad 407 (409, 
410) (DB) * (’03) 81 Cal 174 (171, 178) (DBJ * (’87) 
14 Cal 236 (239) (DB) * (’91) 18 Cal 10 (21, 22; : 17 
Ind App 110 (PC) * (’02) 29 ICal 500 (502; (DB) ^ 
(’97; 24 Cal 260 (264) (DB) ^ ( 83) 9 Cal 76 (79) (DB) 

(’99) 23 Bom 144 (145) fDB) * (1863) 1 Mad H C R 
341 (348) (DB) * (Vol. 31) 1944 Mad 254 (253). 

(tf) Obstruction oi right of public worship. (^91) 18 
Cal 448 (462) ; 18 Ind App 69 (PC). 

(n Commission of wa«-to or nuisance. (*85) 5 All 869 
(371) (DB) * (’05) 32 Cal 697 (709) (DB) * (’03) 81 
Cal hu (221) (DB) ^ (’02) 23 Mad 118 (137) (DB). 

[8] The lawful exercise of a right vested m a perboa 
cannot iurnish a ground for granting an injunction 
restraining such person from exercising it. (Vol. 9) 

1922 Bom 385 (386) : 46 Bom 939 (DB) * (Vol. 10) 

1923 Lah 47 (48) * (Vol. IS) 1926 Smd 293 (296) ^ 
(Vol. 13) 1926 Mad 1147 (114/) (Vol. 13) 1926 Mad 
132 (132) * (’02) 25 Mad 118 (187) (DB) * (*04) 28 
Bom 428 (431) (DB) * (Vol. 26) 1989 All 643 (645) : 
ILR (1939) All 825 (DB) * (VcJ. 19) 1932 Bom 166 
(167) ; 56 Bom 254 (DB). 

[4] It IS not neces-ary that the injury should have 
been actually suffered, though it is essential that the 
Court should be satisfied that there is a real or reason- 
able apprehension of such injury. (Vol. 7) 1920 Lab 
436 (438) (DB) ^ (*07) 82 Bom 146 (148, 149) * (Vol, 
10) 1923 Bom 281 (283) (DB). 

[5] An injunction will be refused if the applicant 
has acquiesced in the act or omission complained of. 
(’83) 9 Cal 609 (612) (DB) « (’06) 29 Mad 497 (498, 
499) (DB). 


4. Grant of injunction on terms.— [1] Under sub- 
Rule (2) Court may call fur undertaking from plain- 
tiff to abide by any order wh’oh Court may make as to 
damages. (’02) 6 Cal WN 808 (310) (DB). 

[2] Plaintiff, foreign firm, nob carrying on any 
bns-ness m British India— -Pla'ntiff should be put on 
terms. (Vol. 19) 1932 Smd 84 (87): 26 Smd LR 51.' 

5 Disobedience of Injunetioa— Effect.— [l] Injunc- 
tion order issued —Aggrieved party must obey till it 
is set aside by court issuing it or suspended by another 
Court. (Vol. 38) 1946 Pat 47 (60) (DB). 

[2] A disobedience of an order of injunction is a 
contempt of Court. Sub-rule (3) confers on Courts the 
power to punish such contempt and, further, prescri bes 
the punishment to be awarded therefore. (’01) 23 All 
465 (466) (DB) ^ (Vol. 2) 1915 PC 106 (110) (PC) *■ 
(Vol. 25) 1938 Lah 220 (221). 

[3] While tbe High Comts as Courts of Record 
have iuherent jurisd ction to commit for contempt, 
other courts have no such power apart from the provi- 
sions of this rule. (Vol. 28) 1941 Ail 140 (141) : I L R 
(1941) All 295 (DB) ^ (’02) 26 Mad 494 (493) (DB). 

[4] The provisions of sub-rule (3) apply not only 
to disobedience of an order issued under els (1) and (2)- 
of R. 2 but apply equally to disobedience o£ all 
injunctions issued under section 94 of tbe Code. (Vol. 
18) 1926 Mad 574 (575) (DB) * (Vrl. 22) 1935 Pat 
274 (275) * (Vol. 5) 1918 Mad 340 (341) * (Vol. 15> 
1928 Cal 462 (463): 65 Cal 777 (DB) * (Vol. 20) 1933 
Nag 62 (64, 66) : 28 Nag LR 332 ^ (Vol. 23) 1936 
Pat 23 (25) : 15 Pat 320 (DB) ^ (Vol, S3) 1946 Pat 47 
(49) (DB) : 24 Pat 606. 

[But see (Vol. 28) 1941 All 140 (142, 143): ILR 
(1941) All 295 (DB) ^ (Vol. 32) 1945 Nag 134- (137) : 
ILR (1946) Nag 836 (DB).] 

[5] Court wh’oh orders injunction can alone punish 
disobedience — Order of injunction by particular Court- 
Subsequent transfer of suit to an -ther Court - Latter 
court cannot punish d sobedienoe. (Vol. 1) 1914 Cal Slo 
(816) (DB). 

[6] Application to punish for o^mtempt under sub- 
rule (3) cann t be transferred to another Court, (’ll) 21 
Mad L Jour 829 (831) (DB). 

[7] A Court, to which the business of the Court 
granting the injunct. on has been tiansfe red, can, 
under S. 150, exercise tbe ^ower of punishment under 
this sub-rule (Vol. 10) 1923 Mad 92 (94) : 46 Mad 
83 (DB). (Impliedly overruled on another ront by 
(Vol. 19) 1932 Mad 418 ; 65 Mad 801 (FB). 

[8] The Appellate Court has the same power to 
order punishment as the orig nal Court. (Vol, 3) 1916 
Mad 446 (447) (DB) ^ (Vol. 18) 1931 Lah 201 (202). 

[9] In tak’ng action under this sub-rule, the Court 
cannot act suo nuiu tut can act only on the application 
of thf aggrieved party. (Vol. 27) 1940 Nag 203 (205) ; 
ILR (1942) Nag 45 ^ (’02) 26 Mad 494 (494, 495). 
(DB). 

[10] Sub-rule (3) should be strictly construed and 
that it cannot be read as \ roviding any penalty other 
than that sf ecifically mentioned in li. (*87) 9 All 497 
(500) (DB). 

[11] The disobedience will not render any transac- 
tion void. (Vol. 6) 1919 Mad 772 (773) (DB). 

[12] Separate suit for damages cannot be filed for 
non-oomplianoe with order of injunction. (’91) 13 All 93 
(100) (DB). 
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Before granting injanc- 3. The Courfe shall in all cases, except, where it appears that the 

tion. Court to direct notice object of granting the injunction would be defeated by the delay, before 
to opposite party. granting an injunction, direct notice of the application for the same to be 

given to the opposite party, 

[1882— S. 494 ; 1877-S. 494; 1859-S. 95.] 

Order for injTanction 4, Any order for an injunction may be discharged, or varied, or 

may be discharged, varied set aside by the Court, on application made thereto by any party dis^ 

satisfied with such order, 

[1882— S. 496; 1877— Ss. 493, 496; 1859-S. 93.] 


O. 39 R. 2 (contd.) 

[13] The six months’ period of detention prescribed 
in the sub-rule cannot even indirectly be added to. (’94) 

19 Bom 152 (158). 

[14] Two modes of punishment prescribed are only 
alternative, and it is not necessary that attachment 
should be effected before imprisonment is ordered. 
(VoL 3) 1916 Mad 446 (44S) (DB) ^ (Vol. 1) 1914 Mad 
141 (142). (Vol. 4) 1917 Mad 448 (449, 451) : 39 
Mad 907 (SB) ^ (Vol. 14) 1927 Cal 598 (600) (DB). 

[16] Temporary injunction against person not to get 
girl married— Person not responsible for piomotmg 
marriage but not doing all to prevent it — He does not 
actually disobey order as passed. (Vol. 16) 1929 Nag 
273 (274). 

[16] Company restrained from holding meeting— 
Share-holders not restrained from voting — Meeting 
held in private house— Share-holders voting— Share- 
holders held not liable for disobedience. (Vol. 12) 1925 
Cal 817 (818) : 52 Cal 618 (DB). 

[17] Although there might be a breach of an injunc- 
tion in the literal sense, yet, if the party acted in good 
faHh and without any intention to violate the order, he 
will not be liable for punishment. 10 Grean 84 (Amer), 
Pyass v. Builefficfitt (Vol. 19) 1982 Cal 719 (720) 
(DB). 

[18] Where an injunct'on has been disobeyed the 
fact that the injunction has been subsequently dissolved 
wi’l not exempt the party from punishment. (Vol. 2) 
1915 P C 106 (110) (PC). 

[19] Although an in, unction takes effect from the 
date of the service of the order, yet, if the order had 
been passed in the presence of the counsel for both 
sides, it is no excuse to say that the order was not com- 
municated to tbe party personally. (Vol. 6) 1919 All 

20 (22) : 42 All 98 (DB). 

[20] Person against whom no injunction has been 
ordered cahnot be punished under this sub-rule on the 
ground that he abetted the disobedience of the order. 
{Vol. 27) 1940 Nag 208 (206) : I L R (1942) Nag 45 ^ 
(Vol. 14) 1927 Cal 698 (600) (DB) * (Vol. 8) 1916 Cal 
ko (340) : 42 Cal 1169 (1178) (SB). 

[21] Injunct'on o£ High Court disobeyed— Persoi:^ 
abettmg disobedience can be proceeded against for 
contempt. (Vol 25) 1938 P C 295 (298, 300) ; 17 Pat 
770 : I L R (1939) Kar P C 42 (PC). 

[22] Undertaking not to alienate, duly recorded in 
Court’s order, amounts to injunction breach of which 
is punishable. (Vol. 18) 1931 Bom 509 (510) r 38 Bom 
L B 1109 (1112) # (Vol. 28) 1936 Mad 651 (652). 

[28] Application under sub- rule (3) withdrawn in 
pursuance of agreement with defendant — Second appU- 
oation in respect of same breach disallowed, (Vol, 28) 
3941 Lah 834 (BS6). 

6. Power to giant temporary injanction in manda- 
tory larm.— ’tl] Court has power to grant temporary 
Bjunctloii in mandatory form, (Vol. 1) 1914 Bom 


195 (197) (DB) * (Vol. 5) 1918 Mad 588 (589) : 41 
Mad 208 (DB) ^ (Vol. 14) 1927 Mad 210 (211, 212) ^ 
(*19) 1919 Pun L R No. 107 page 282 (235) * (*01) 26 
Bom 186 (139) (DB). 

[But see (Vol. 1) 1914 Bom 42 (45) : 88 Bom 

381 (DB).] 

7. Appeal and revision. — [1] An order granting or 
refusing to grant a temporary injunction is appealable. 
(Vol. 24) 1937 Rang 150 (150). 

[2] An appeal hes from an order under this rule 
whether the order is one inflict ng punishment or one 
refusing to take action. (Vol. 16) 1929 Nag 278 (278) 
* (Vol. 8) 1916 Mad 446 (447) * (Vol. 1) 1914 Mad 
141 (142) ^(Vol. 4) 1917 Mad 448 (449): 89 Mad 
907 (SB) (Vol. 9) 1922 Lah 847 (348) ^ (Vol. 18) 
1931 Bom 509 (510). 

[8] An order refusing to discharge an injunction 
issued under th’s rule is also appealable. (Vol. 20) 
1933 Lah 205 (205) : 14 Lah 330. 

[4] No second appeal Hes against an order passed on 
appeal from an order under this rule, (’01) 24 Mad 
447 (449) (DB). 

[5] Proceedings for temporary injunction are 'a 
case’ and revision lies. (Vol. 20) 1938 Lah 1046 
(1047) (DB). 

ORDER 39 RULE 8— Note 1. 

[1] An injunction ex parte should not be granted 
without strong and grave reasons. ('97) 1 Cal W N 
429 (431) (DB). 

[See (Vol. 27) 1940 Nag 45 (46) : I L R (1941) Nag 
578 (DB).] 

[2] Except where the delay involved in the issue of 
notice will defeat the object of the injunction, notice 
should be ordered to the party before injun^ion is 
ordered against him. (*03) 27 Bom 424 (451) (DB) * 
(*03) 2 Low Bur Rul 222 (223) (DB) * (Vol. 7) 1920 
Low Bur 149 (150). 

[8] An injunction granted in violation of tbe rule is 
irregular. (’85) 7 All 660 (652) (DB). 

[4] Order granting an ad interim injunction — Ap- 
pellate Couit can by ex parte order stay operation of 
the order. (Vol. 19) 1932 All 223 (224) (DB). 

[5] Order directing notice before granting injunction 
is not appealable. (’89) 12 Mad 1S6 (187) (DB) * 
(Vol. 11) 1924 Mad 857 (S57, 858) (DB), 

ORDER 39 RULE 4-Note 1. 

[1] This rule applies where an urgent order ex parte 
has been made under Rule 3 and where an injunction 
order has become undulv harsh or unuecessary or un- 
workable. (Vol. 16) 1929 Mad 803 (804) (DB). 

[2] Order for inj unction parsed after hearing both 
the parties cannoi be dissolved except on new grounds 
cot available whei the original order was passed. 
(Vol. 16) 1929 Mad 803 (805). 
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Injianction to corpo- 5, An injunction directed to a corporation is binding not only on the 

ration binding on its corporation itself, but also on all members and of&cers of the corporation 
«>®c€rs. whose personal action it seeks to restrain. 

[1882— S. 495.] 

INTERLOCUTOEY ORDERS. 

6. The Court may, on the application of any party to a suit, order the sale, by any person 
Power to order named in such order, and in such manner and on such terms as it thinks fit, of 
interim sale. any moveable property, being the subject-matter of such suit, or attached before 

judgment in such suit, which is subject to speedy and natural decay, or which for any other just 
and sufficient cause it may be desirable to have sold at once. 

[1882 -S. 498 ; 1877-S. 498; R. S. C., O. 50 B. 2.] 

Objects and Reasons. 

“Words have been added to section 498 [of the'^S82 Coie] so as to empower the Court to order a sale of 
securities where the state of market requires such a course/*— S. C. R. 

Detention, preservation, 7^ ( 1 ) The Court may, on the application of any party to a suit, 

inspection, etc., of sub- - , , -j. xi.* i 

lect-matter of suit. and on such terms as it thinks fit— 

(a) make an order for the detention, preservation or inspection of any property which m 

the subject-matter of such suit, or sfe to which any question may arise therein ; 

(b) for all or any of the purposes aforesaid authorise any person to enter upon or into 

any land or building in the possession of any other party to such suit ; and 

(c) for all or any of the purposes aforesaid authorise any samples to be taken, or any 

observation to be made or experiment to be tried, which may seem necessary or 

expedient for the purpose of obtaining full information or evidence. 


0. 89 B. 4 {contd^) 

[8] Dhsolution of injunction under this rule is no 
bar to another application for injunction supported 
by sufiicient cause. (*77) 2 Bom 252 (256) (DB). 

[4] An order under this rule is appealable under 
O. 43 R. 1 (t). (’93) 16 All 8 (9) (DB) ^ (Yol. 16) 1929 
Mad 803 (804) (DB). 

[6] An order refusing to discharge an injunction is 
an order undei tbit rule and is appealable. (Yol, 27) 
1940 Nag 45 (45) : I L R (1941) Nag 678 (DB). 

ORDER 39 RULE 5— Note !• 

[1] An individual cannot be protected by way of 
injunction against the act of a corporation, (’76) 1 
Bom 132 (142). 

ORDER 89 RULE 6— Note 1. 

[1] This rule will apply only if the property is 
either the subject matter of the suit or has been attached 
before judgment in the suit. (Yol. 19) 1932 Lab 61 
(52). 

[2] The Court cannot appoint a commissioner to sell 
any crop on the property attached. (Yol. 17) 1930 
Mad 224 (224). 

ORDER 89 RULE 7— Note 1. 

[1] The rule covers cases where the articles are in 
the possession or custody of the party against whom 
the order is made. (Yol. 6) 1919 Cal 812 (814) (DB). 

[2] Application for grant of letters of Administra- 
tion— Under order of District Judge cazir took posses- 
sion of property belonging to deoeased— rule bad 


no application to such a case, as the pro^eity of the 
deceased was not subject matter of proceedings pending 
be'ore District Judge. (’05) 1905 All W N 127 (128) 
(DB). 

[3] An order under this rule can te passed on an 
application for leave to sue as a pauper, even before 
the leave has been granted. (Yol, 80) 1948 Bom 143 
(144) : I L R (1943) Bom 138 * (Yol. 26) 1939 Mad 
80 (80) : I L R (1938) Mad 1060, 

[4] An order staying sale of property in execution 
of a decree is not an order for the " preservation 
of the property, (Vol, 25) 1938 Oadh 87 (88) : 14 
Luck 1 (DB). 

[5] The word “ property*’ in cl. (a) of sub-r. (1) 

does not include a debt which is the subject matter 
of the suit. (Yol. 25) 1938 Oudh 87 (88) ) 14 Luck 
1 (DB). • 

[6] A Court has power^to directa Commissioner 
to dig up property such as ornaments alleged to be 
buried in land. (Vol. 30) 1943 Bom 143 (145 ) ; 
ILR(1943) Bom 188 (DB). 

[7] PlaintiR suing defendant for damages caused 
by latter’s construction in his premises— Court can 
order inspection to ascertain extent of injury. (*.97) 
24 Cal 117 (121, 122) * (*10) 12 Cal L Jour 619 ^ 
(523, 524) (DB). 

[8] Where the question to be decided is whether 
certain structures are old or new, the proper proce* 
dure is to issue a commission under this rule» 
(Yol. 20) 1938 Cal 475 (476). 
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(2) The provisions as to execution of process shall apply, muiatis mutandis, to persons 
authorised to enter under thie rule. 

[1882— S* 499 ; 1877-S. 499 ; R. S. C., 0. 50 R. 3.] 

8. (1) An application by the plaintiff for an order under rule 6 or rule 7 may be made 

Application lor such after notice to the defendant at any time after institution of the 
•orders to be a^ter notice, 

(2) An application by the defendant for a like order may be made after notice to the 
^plaintiff at any time after appearance. 

[1882-S.500: 1869— S. 91.] 

* 9. Where land paying revenue to Government, or a tenure liable to sale, is the subjeet- 

When party may be i^^tter of a suit, if the party in possession of such land or tenure neglects 
put in immediate pos- to pay the Government revenue, or the rent due to the proprietor of the 
■session of land the tenure, as the case may be, and such land or tenure is consequently ordered 
subjeot-matter of suit, ajjy claiming to have an interest in such 

land or tenure may, upon payment of the revenue or rent due previously to the sale (and with or 
without security at the discretion of the Court), be put in immediate possession of the land or 
•tenure ; 


and the Court in its decree may award against the defaulter the amount so paid, with 
interest thereon at such rate as the Court thinks fit, or may charge the amount so paid, with 
interest thereon at such rate as the Court orders, in any adjustment of accounts which may be 
directed in the decree passed in the suit. 

[1882-S. 501 ; 1877^8. 501 ; 1859-S. 91.] 

10. Where the subject-matter of a suit is money or some other thing capable of delivery 
Deposit of money, and any party thereto admits that he holds such money or other thing as a 
etc., m Court. trustee for another party, or that it belongs or is due to another party, the 

Court may order the same to be deposited in Court or delivered to such last-narhed party, with or 
without security, subject to the further direction of the Court. 

[1882 - S. 502 ; 1877-S. 502 ; 1859— Ss. 95 and 243.] 


0. 39 R. 7 (contd.) 

[9] In ordering inspeotion, the Conrt should take 
care to impose as little inconvenience as possible on 
those against whom the order is made. (1910) 12 
Cal L Jour 519 (625) (DB) * ('08) 2 Sind L R 22 
(24). 

[10] The power to order injunction implies a 
power to order the preparation of an inventory, if 
necessary. (’10) 12 Cal L Jour 619 (628) (DB). 

[11] Inventory not so essential. It should not be 
o rdered. (Vol, 6) 1919 Cal 429 (480) (DB). 

[12] An application for an order under this rule 
•can only be made after notice to parties concerned. 
(’84) 7 Mad 241 (242) (DB). 

[18] The Court can always apfointa receiver or 
grant an injunction e^v even without a notice 

to the other party to pie\er)t the property from 
being made away with by the defendant. (Vol, 30) 
1943 Bom 143 (144) ; I L E (1943) Bom 138 (DB). 

[14] Money paid into Court claimed both by 
plaintiff and defendant. Court cannjt allow one of 
them alone to draw the amount pending the decision 
of the case even on bis furnishing security for resti- 
tution. (’IS) 24 Mad L jour 404 (404). 

OBDEE 39 EULE 9—Note 1. 

[1] An adjustment of accounts under this rule need 
not be sought in a sepaxate suit and can be worked 


out in execution where the decree is silent about and it is 
also shown to be incomplete without it. (’02) 6 Cal 
W N 710 (712) (DB). 

[2] The party paying the revenue under this rule is 
entitled to a charge on the property for the amount. 
(*03) 26 Mad 686 (692) (FB). 

[3] An order under this rule can be passed in a 
mortgage suit even after the final decree has been 
passed and even after the sale of the property provided 
the sale has not been confirmed yet. (Vol. 30) 1943 
Cal 160 (161) : I L E (1942) 2 Cal 546 (DB). 

[4] A party put in possession of the property in suit 
can collect its rents and profits. (Vol. 30) 1943 Cal 160 
(162) : I L E (1942) 2 Cal 546 (DB). 

OEDER 39 EULE 10— Note 1 

[1] The rule does not apply unless the admission of 
the party is an admisbion sufficient under O 23 11 6. 
(Vol, 14) 1927 Sind 25 (27). 

[2] The rule does not apply unless the party making 
the admission “holds” the property or other thing 
capable of delivery. (’03) 27 Mad 168 (172) (SB). 

[3] Party refusing to pay as ordered under this rule 
liable for interest from the date of the order. (’71) 16 
Suth W B 297 (298) (DB). 

[4] The rule applies to proceedings under the 
Guardians and Wards Act. (*11) 36 Bom 20 (27), 
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APPOINTMENT OF EECEIVEES. 


[O. 40 R. 1] 


Appointment 1. (1) Where ifc appears to the Court to be just and convenient, the Court 

of rex:ver3. may by order — 

(a) appoint a receiver of any property, whether before or after decree ; 

(b) remove any person from the possession or custody of the property ; 

(c) commit the same to the possession, custody or management of the receiver ; and 

(d) confer upon the receiver all such powers, as to bringing and defending suits and for 

the realization, management, protection, preservation and improvement of Jthe 
property, the collection of the rents and profits thereof, the application and 
disposal of such rents and profits, and the execution of documents as the owner 
himself has, or such of those powers as the Court thinks fit. 

(2) Nothing in this rule shall authorise the Court to remove from the possession or custody 
of property any person whom any party to the suit has not a present right so to remove. 

[1882— S. 503; 1877--S. 503; 1859— S, 243. See Ss. 51 (d), 84 and 95.] 

LOCAL AMENDMENT. 

ALLAHABAD. 

In sub rule (2), after the words “any person ’* insert a comma and the words “ not being a party to the 
Bait.” [10-7-1943]. no indent 


ORDER 40 RULE 1- SYNOPSIS. 

1. Scope and object of the rule. 

• 2. Receiver if can be appointed in proceedings 

other than suits. 

3. Receiver in mortgage suits. 

4. Receiver of future earnings of judgment- 

debtor, if can be appointed. 

5. Testamentary suit. 

6. Suits under S. 92 of the Code. 

7. Partnership suits. 

8. Maintenance auits. 

9. Suits under S. 9 of the Specific Relief Act. 

10. Who may be appointed receiver. 

11. What Court may appoint or remove a receiver. 

12. When a receiver may be appointed. 

13. “ Just and convenient.” 

14. Partition suits. 

15. Executor in possession, 

16. Receiver, if can be appointed for com- 

pany. 

17. Appointment, if can be made after 

reference to arbitration. 

18. Receiver in execution proceedings. 

19. Receiver after decree. 

20. Receiver of property in the hands of a 

common manager. 

21, Powers of receiver. 

22. “All such powers, as to bringing and 

defending suits .... as the owner 
himself ha9.” 

23. Realization of property. 

24. “ Collection of the rents and profits 

thereof.” 

25. Power as to the execution of documents as 

the owner himself has. 


26. Delegation of duty by receiver, 

27. The receiver is an officer of the Court, 

28. Possession of receiver enures for the 

benefit of the true owner. 

29. Attachment of properties in the hands of 

receiver. 

30. Suits by or against receiver — ^Leave of 

Court. 

31. Debts incurred by receiver in the course of 

business. 

82. Loss caused receiver's default. 

83, Agreement with receiver — Contempt of 

Court. 

34. Remuneration of receiver. 

35. Liability of receiver. 

36. Liability to account. 

37. Debts incurred by receiver and those 

incurred by executor or trustee — 
Comparison. 

38. Liability to criminal prosecution, 

39. When appointment takes effect, 

40. Receiver’s lien. 

41. Remedy of third part aggrieved by receiver 

action. 

42. Receiver, if and when a necessary party to a 

suit. 

43. Notice to opposite party, if necessary, before 

appointment. 

44. Appointment of new receiver in place of old 

receiver. 

45. Joint receivers. 

46. Duration of office of receivership. 

47. “ Court may remove any person from 

the possession or custody of the property.” 

i 
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48. Summary jurisdiction. 

49. Appeal. 

50. Letters Patent appeal. 

51. Bevision. 

52. Practice. 

1. Scope and object ot the rule [l] The object 

and the purpose of the appointment of a receiver may 
generally be stated to be the preservation of the 
subject-matter of the litigation pending a judicial 
determination of the rights of the parties thereto. 
<’07) 34 Oal 306 (316) (DB) * (Vol. 32) 1945 Oal 387 
<392) (DB) * (’13) 16 Oudh Gas 238 (241) (DB) * 
(Vol 26) 1939 Bang 321 (330) : 1938 Bang L B 63S 
(FB) * (Vol. 32) 1945 Pat 404 (412) : 24 Pat 282 
(DB). 

[2] The Court does not, at the time of appoint- 
ment of a receiver, arrive at any final decision on the 
merits of the case, its aim being merely to preserve 
the status quo ante during the litigation. (Vol. 2) 
1915 Oal 36 (36) (DB) * (Vol. 11) 1924 Cal 456 (459) 
(DB) * (’05) 32 Oal 741 (746) (DB). 

[3] When the Court appoints a person as the 
*' Manager ” of the suit property, it really appoints a 
rfeceiver. (Vol. 11) 1924 Mad 614 (614) (DB) * (Vol. 
19) 1932 Oal 275 (281, 282) : 59 Cal 961 (DB) 
(Reversed in (Vol. 2i) 1934 P G 96 : 61 Oal 470 ; 61 
Ind App 171 (P C) on another point). 

[4] A sapurdar to whom moveable property attached 
in execution is handed over for safe custody is not a 
receiver. (Vol. 11) 1924 Lah 667 (668). 

[5] Power of Court to appoint receiver is discre- 
tionary. (’13) 16 Oudh Cas 238 (243) (DB)* (Vol. 20) 
1933 Bang 94 (95) (DB) * (Vol. 25) 1938 All 3 (6) : 
I L E (1938) All 35 (DB). ^Dule is not mandatory.) 

[See (’21) 61 Ind Cas 112 (112) (DB) (AU) (Costs 
in the application also discretionary)]. 

[6] A receiver can be appointed even of property 
which is not the subject-mAter of the suit. (Vol. 22) 
1935 Bang 398 (399). 

[7] In appointing receivers, the Court cannot act 
outside this rule. (Vol. 23) 1936 AU 495 (602) : 68 AU 
949 (FB). 

2. Receiver, it can be appointed In prooeecUngs 
other than suits. — [1] A receiver can be appointed in 
proceedings other than suits. (Vol. 3) 1916 Cal 427 
(427): 48 Oal 986 (DB) * (Vol. 32) 1945 All 261 
(264) : I L B (1945) AU 818 (FB) * (Vol 20) 1933 Lah 
437 (489) '. 14 Lah 68 * (Vol. 24) 1937 Bom 124 (127) 
(DB). 

[2] A receiver may be appointed in proceedings lor 
the appointment of a guardian under the Guardians 
and Wards Act. (Vol. 12) 1925 Lah 489 (489, 490) * 
(Vol. 16) 1929 Nag 119 (119) * (’ll) 36 Bom 20 
(27). 

[3] Receiver cannot be appointed in proceedings 
under S 74, Trusts Act. (Vol. 14) 1927 Sind 237 (238) : 
22 Sind LB 146 (DB). 

8. Receiver In mortgage suits.— [1] Order 40 is not 
inapplicable to mortgage snits and a recover can be 
appointed even if the mortgage is a simple mortgage. 
(Vol. 29) 1942 Nag 1 (2) : I L E (1942) Nag 118 
(DB) ♦ (Vol. 27) 1940 Lah 826 (828) ; 1 L B (1941) 
Xah 690 (DB) * (’90) 14 Bom 481 (434, 435) 
<DB) * (VbL 8t; 1936 Lah 17 (20) : 16 Lah 866 


(DB) * (Vdl. 21) 1934 Bang 321 (322); 12 Bang 437 
(DB) * (Vol. 7) 1920 Oal 545 (546) : 47 Cal 418 
(DB) * (Vol. 20) 1933 Mad 570 (576, 681) ; 56 Mad 
916 (FB) * (Vol. 16) 1929 Mad 138 (141) : 62 Mad 
979 * (Vol. 32) 1945 Pat 404 (411) : 24 Pat 282 
(DB) * (Vol. 14) 1927 Sind 230 (230, 231) : 28 Sind 
L E 49 * (Vol. 25) 1938 Mad 326 (325) * (Vol. 26) 
1939 Bom 54 (65) ; I L B (1939) Bom 82 (DB). 
(Court can appoint receiver in ease of simple mortgage 
whether before or after preliminary decree) * (Vol. 26) 
1939 Rang 321 (324): 1989 Bang LB 403 (FB) * 
(Vol. 20) 1923 Nag 294 (295). 


[See (Vol. 25) 1938 Oal 93 (95). (Receiver can be 
appointed in execution in the case of English mort- 
gage)-] 


[But see (’77) 3 Oal 335 (886) (DB) * (Vol. 20) 
1933 Lah 687 (688) : 14 Lah 457 * (Vol. 14) 1927 AU 
419 (420) (DB) * (Vol. 6) 1918 All 240 (240) (DB) * 
(Vol. 21) 1934 AU772 (774) (DB) * (Vol. 23l 1936 
AU 495 (507) : 58 All 949 (FB) * (Vol. 25) 1938 AU 
80 (82) (DB) * (Vol. 19) 1932 Pat 360 (363) pB)]. 

[2 ] The test to be applied in mortgage suits, is, as in 
the case of other suits to consider whether it wiU be 
jnet and convenient to appoint a receiver. (Vol. 27) 
1940 Lah 325 (328) : I L E (1941) Lah 690 (DB) * 
(Vol. 19) 1932 Cal 194 (196) (DB) * (Vol. 26) 1939 
Bsng 321 (324, 825) : 1939 Bang L R 403 (FB( 
((Vol. 15) 1928 Bang 176 : 6 Bang 261 overruled) * 
(Vol. 23) 1936 Bang 296 (297) : 14 Bang 308 (S B) * 
(Vol. 23) 1936 Rang 246 (247) (DB). 

[See also (Vol. 19) 1982 Pat 360 (363) (DB)]. (Vol. 
22) 1935 Mad. 875 (877^]. 

[3] A receiver cannot be appointed merely because it 
is convenient to the mortgagee to do so. (’13) 16 Oudh 
Cas 238 (241) (DB). 

[4] That sale by receiver will fetch higher price than 
Court sale isnogionnd for appointing receiver. ('96) 
28 Cal 517 (521) (DB). 

[5] Receiver cannot be appointed merely because 
mortgagor’s reversioners suppoit appointment. (Vol. 3) 
1916 Cal 615 (616) (DB). 

[6] A receiver can be appointed even when the right 
to a personal decree is not subsisting. (Vol. 20) 1933 
Mad 570 (576, 681, 682) : 56 Mad 915 (FB) (Rever- 
sing (Vol. 20) 1933 Mad 447)* (Vol. 23) 1936 Rang 
290 (292) : 14 Rang 292 pB). 

[But see (’ll) 14 Cal L Jour 526 (529) (DB)]. 

[7] A receiver cannot be appointed of the other 
properties of the mortgagor where there is no Uhelihood 
of a personal decree being passed against him. (Vol, 13) 
1926 Mad 797 (797, 798) (DB). 

[8] Receiver appointed at instance of mortgagee — 
Bents and profits realized by receiver must be treated 
as additional securitj for amount due on moiiigage— 
Mortgagee has prior claim to be paid out of rents and 
profits. (Vol. 18) 1931 Mad 626 (627, 628) : 54 Mad 
565 * (Vol. 22) 1935 Mad 410 (411) (DB) * (Vol. 
19) 1932 Sind 82 (84) : 26 Sind L B 61 (DB) * (Vol. 
16) 1929 Sind 114 (114, 115) : 23 Sind L E 200 * 
(Vol. 7) 1920 Cal 545 (546) : 47 Oal 418 (DB) * (’13) 
17 Cal W N 16 (20, 21) (DB) * (Vol. 23) 1936 Bang 
290 (293) : 14 Bang 292 (DB). 

[See also (Vol. 20) 1933 Mad 293 (294) : 56 Mad 546 
(DB) * (Vol. 21) 1984 Bang 321 (323) : 12 Bang 437, 
(DB).] 

[But see (Vol. 27) 1940 Mad 703 (704) * (Vol. 22) 
1935 Mad 146 (149)]. 
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[9] Mortgage void — Mortgagee obtaining simple 
mone}' decree— Mortgagee cannot apply for appoin^ 
ment of receiver of mortgagor’s property. (Yol. 17) 
1930 Rang 271 (272) (DB), 

[Bat see (’70) 13 Suth W R 453 (454) (DB)]. 

[10] Court cannot appoint a receiver pending a suit 
for the specific performance of a contract to execute a 
mortgage. (Yol. 13) 1926 Mad 155 (156) (DB), 

[11] In the circumstances of the following cases, it 
has been held that a receiver may properly be 
appointed : 

(a) Where the interest due on the mortgage ^ in 
arrears or the sale proceeds of the property are likely 
to be insufficient to satisfy the mortgage. (1912) 16 
Cal W N 997 (1000) (DB) * (Yol. 7) 1920 Oal 545 
(547) : 47 Cal 418 (DB) * (Yol. 22) 1935 Lah 17 (20) : 
16Lah366 (DB) * (Yol, 14) 1927 Sind 230 (231) ; 
23 Sind L R 49 * (Yol. 13) 1926 Cal 1006 (1008) 
(DB) * (Yol. 26) 1939 Rang 321 (324, 325) : 1939 
Rang L R 403 (FB) * (Yol. 24) 1937 Rang 399 (400) 
(DB) * (Yol. 21) 1934 Lah 717 (718) : 15 Lah 875 * 
(Yol. 26) 1939 Bom 54 (56) : I L R (1939) Bom 82 
(DB) ^ (Yol. 23) 1936 Rang 296 (297) : 14 Rang 308 
(SB) ((Yol. 22) 1935 Rang 625 : 14 Rang 16 over- 
ruled) * (Yol. 32) 1945 Pat 404 (411) ; 24 Pat 282 
(DB). 

(b) Where the mortgage is by the karta of a joint 
Hindu family and it is found that such a mortgage is 
binding on the family. (Yol. 12) 1925 Cal 664 (666) 
(DB). 

(c) Where the suit is to enforce a floating charge on 
the goodwill and the stock-in-trade of a business under 
a mortgage containing a proviso that the mortgagor 
should not permit the stock-in-trade to fall below a 
certain value. (Yol. 6) 1919 Cal 860 (861) (DB). 

(d) Where the mortgagor who is in possession on 
behalf of the mortgagee becomes insolvent. (YoL 3) 
1916 Mad 1128 (1129) (DB). 

(e) Where the mortgagee is entitled to enter into 
possession on default of pa;^ment of the mortgage- 
money. (’90) 14 Bom 431 (486) (DB). 

(/) Where the mortgagor transfers his properties with 
the mortgagee’s consent to trustees who undertake to 
Uquidate his debts by periodical payments but the 
arrangement fails. (*11) 13 Cal L Jour 493 (497, 499) 
(DB). 

[12] A receiver can be appointed in a mortgage suit 
for sale even though a receiver has already been 
appointed in a prior partition suit comprising such 
property (’ll) 14 Cal L Jour 526 (528) (DB). 

[18] Appointment can be made even after the final 
decree in the mortgage suit is passed and at any time 
before the mortgage is fully satisfied. (Yol. 13) 1926 
Cal 978 (979) (DB) * (Yol. 13) 1926 Cal 1006 (1003) 
(DB) * (Yol. 22) 1935 Oudh 497 (498) : 11 Luck 562 
(DB). 

[See also (Yol. 29) 1942 Nag 1 (2) : I L R (1942) 
Nag 118 (DB) * (Yol. 25) 1938 Cal 93 (95)]. 

[14] Mortgagor declared insolvent — Receiver in 
respect of mortgaged pr 9 perty appointed in insolvency 
proceedings — No receiver should be appointed in 
suit on mortgage. (Yol. 23) 1936 Pat 357 (35d) 
^DB). 

[15] Mortgage suit — Receiver appointed — Mortgagee 
in possession must give up possession to receive even 
though he applies income of mortgaged property to dis- 


charge debt under arrangement. (Yol. 8) 1921 Pat 4Si 
(44) : 6 Pat L Jour 37 (DB). 

[See also (Yol. 25) 1938 Mad 325 (826).] 

[16] Receiver appointed in execution of mortgage 
decree — Appointment is no bar to sale of property in 
execution of money decree subsequently passed subject 
to mortgagee's rights. (*42) 1942 Pat W N 55 (68V 
(DB). 

4. Receiver of future earnings of Judgement- 
debtor, it can be appointed.— [1] Apart from any 
ohaige given by the debtor, the Court has no power to 
appoint a receiver of the future earnings of the 
judgment-debtor. (1898) 1 Q B 551 (555, 559, 660), 
Holmes v. Millage * (1894) 8 Ch D 338 (341) 
Cadogan v. Lyric Theatre ^ (1898) 2 I R 651, Re- 
Johnson, 

[See however (Yol. 23) 1936 Lah 239 (240)]. 

(2) A receiver cannot be appointed to receive main- 
tenance allowance or pension payable to the judgment- 
debtor. (’12) 16 Cal L Jour 854 (360) (DB) ^ (Yol. 4) 
1917 Mad 79 (81) : 40 Mad 302 (DB) ^ (’09) 12 Oudh 
Cas 323 (331) DB). 

[But see (Yol. 29) 1942 Oudh 410 (412) ; 18 Luck 
147 (DB)]. 

(3) Judgment-debtor given certain lands for his- 
maintenance — Receiver can be appointed to collect 
rerts and profits of lands. (Yol. 12) 1925 P C 176’ 
(176) : 47 All 885 : 52 Ind App 262 (PC) * (Yol. 2) 
1915 Nag 98 (99) : 11 Nag L K 113 * (Yol. 231 1986 
Nkg 288 (289) ; I L R (1937) Nag 534. 

5. Testamentary suit. — [1] A receiver can be 
appointed in a testamentary suit. (’98) 17 Bom 38S 
(391). 

6. Suits under section 92 of the Code.— [1] The Court 
can appoint a receiver in a suit under S 92 c f the Code. 
(’13) 24 Mad L Jour 658 (659) (DB) * (’10) 20 Mad 
L Jour 638 (639) (DB) * (Yol. 10) 1923 Mid 224 (224) 
(DB) * (Yol. 7) 1920 Pat 175 (176) (DB) ^ (Yo . 12). 
1925 Mad 820 (821, 822) (DB). 

[See also (Vol. 24) 1937 Cal 740 (741) (DB)]. 

[2] Court cannot appoint receiver in a suit under the 
Religious Endowments Act except under S. 5 of that 
Act. (’08) 8 W N 404 (407) (DB). 

[3] Suit by some members of community against 
other members — Joint property of community — 'Prayer 
for appointment refused. (’09) 19 Mad L Jour 669^- 


[4] Suit for scheme and removal or trustee for 
nusconduct— Death of trustee — Abatement — In 
appeal from abatement, application for appointment of 
receiver refused. (’25) 91 Ind Cas 10b (108) (DB> 
(Mad). 


[5] Appointment of receiver by District Judge as. 
persona designata under scheme framed in suit under 
S 92 is not ultra vires. (Vol. 24) 1937 Bom 124 (127) 


7. Partnership suits.— [1] Partners on bad terms— 
Dissolution of partnership inevitable — Usual way of 
guarding partner’s interests is by appointing receiver, 
(Yol. 1) 1914 Low Bur 209 (210) ; 8 Low Bur Rul 332 
(DB) ^ (Vol. 21) 1934 Cal 444 (446) (DB) * (Yol. 12) 
1925 Kang 287 (287) : 3 Rang 196 (DB). 


[2] No receiver can be appointed to manage a partner- 
ship business where all the partners are not partiesi. 
to the suit. (Vol. 5) 1918 Sind 61 (62) : 11 Sind L R-. 
115 (DB) ^ (Yol. 21) 1934 Oal 444 (446) (DB). 
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[8] Death of partner — Appointment of receiver la 
not necessary in every case. (VoL 7) 1920 Lah 125 
(126. 127). 

8. Maintenance suits. — [4] Decree for maintenance 
creating charge on defendant's property — ^Decree should 
itself appoint receiver to avoid further litigation. (’99) 
26 Cal 441 (448, 449)* 

[See also (Vol. 20) 1938 Lah 828 (827)], 

9. Suit under Section 9 cf the Specific Relief Act.— 

[1] In a suit for possession under S. 9 of the Speeifie 
Relief Act, it is not competent to the Court to appoint 
a receiver. (Vol. 24) 1987 Sind 161 (161); 81 Sind 
LR28 (DB)], 

10. Who may he appointed receiver.— [1] As a 
general rule, absolute disinterestedness is an indispen-* 
sable qualification for a receiver. (Vol. 13) 1926 Cal 
593 (596) : 63 Cal 319 (DB) ^ (Vol, 11) 1924 Cal 
466 (460) (DB) * (Vol. 7) 1920 Cal 724 (725) (DB). 

[See (Vol. 28) 1941 Cal 144 (146) : I L R (1940) 2 
Cal 102)]. 

[See also (Vol. 21) 1984 Cal 444 (447) (DB)]. 

[See however (Vol, 29) 1942 Rang 12 (13) (DB)]. 

[2] A party to the litigation should not be appointed 
n. receiver except under very special circumstances or 
with the consent of the other parties. (Vol. 29) 1942 
Rang 12 (13) (DB) * (*40) 42 Pun L R 475 (477) 
(DB) iVol. 13) 1926 Sind 37 (38) : 20 Sind L^R 
201 (DB) * (Vol. 21) 1934 Cal 444 (446, 447) (DB) * 
{Vol. 1) 1914 Cal 489 (441) (m) * (Vol. 12) 1925 
Fat 298 (294) : 3 Pat 964 (DB) * (Vol. 2) 1916 Mad 
386 (336) ^ ('13) 17 Cal W K 974 (976) (DB) * 
(Vol. 16) 1929 Lah 780 (780). 

[8] In the case of partnership and partitien suits, 
a party is more readily appointed a receiver than in 
other cases. (Vol. 12) 1926 Pat 293 (294) : 3 Pat 964 
(DB). 

[4] There is nothing to prevent a Hindu from being 
appointed receiver of the properties of a Mahomedan 
wahl where his duties do not include the performance 
of religious ceremonies. (Vol, 7) 1920 Cal 724 (726) 
<DB). 

[5] The appointment of the guardian of a minor as 
receiver of his properties is not illegal. (Vol. 4) 1937 
Mad 1009 (1010) * (Vol. 8) 1916 Mad 924 (924) 
tDB). 

[6] The attorney of a party to the litigation cannot 
be appointed receiver. (Vol. 14) 1927 Cal 714 (717) : 
«6 Cal 118 (DB). 

[7] A limited liability company should not be 
appointed as a receiver. (Vol. 29) 1942 Nag 64 (65) ; 
I L R (1942) Nag 671 (DB). 

[8] The judgment-debtor’s business rival should not 
bi appointed receiver. (Vol. 29) 1942 Nag 64 (65) : 
I L R (1942) Nag 671 (DB). 

[9] The fact that the receiver lives far away from the 
properties is a disqualification which, though not 
absolute, should be taken into consideration in making 
Ihe appointment. (IS) 17 Cal W N 974 (976) (DB). 

11 . What Court may, appoint or lemc ve a receiver.- 
m The appointment can be made only by the Court 
before which the suit wherein the receiver is sought to 
be appointed is pending, or where the decree has been 
appealed against by the Appellate Court. (’70) 14 
ButhWR884(885) (DB) * (Vol. 24) 1987 Mad 168 
<166) ♦ (Vol. 82) 1946 Oudh 26 (26) (DB). 


[2] A Court can appoint a reosiver even of property 
situated beyond its local jurisdiction (Vol. 18) 1921 
Mad. 119 (120) (DB) ^ (Vol. 17) 1930 Cal 502 (505): 
57 Cal 964 (DB) ^ (’36) 40 Cal W N 1065 (1066) ♦ 
(Vol. 25) 1938 Lah 93 (94) ; I L R (1938) Lah 


[But see (’12) 17 Ind Cas 16 (16) (DB) (Mad) * 
(Vol. 20) 1983 Sind 231 (232)]. 

[3] A receiver can be appointed even before 
deciding the question of jurisdiction if such a question 
is raised. (Vol, 12) 1925 Rang 287 (288) ; 3 Rane 
196 (DB). 

[4] A Civil Court in the Punjab can appoint a 
receiver to collect the rent of agricultural lands. 
(Vol. 10) 1923 Lah 623 (625). 

[6] A Special Judge exercising jurisdiction under the 
U. P. Encumbered Estates Act has no power to appoint 
a receiver under this rule. (Vol. 25) 1938 All 80 (81) 
(DB). 

[6] Where a receiver of certain property has already 
been appointed by the Court, it is inexpedient that 
another Court should appoint another receiver for the 
same property. (Vol. 11) 1924 Pat 491 (494) : 3 Pat 
357 (DB) 

[7] It is only the Court that appointed the* receiver, 
that can remove him or give him any directions in the 
matter. (Vol. 12) 1925 Lah 809 (3i0) * (Vol. 18) 
1931 AH 72 (73) (DB) ^ (’89) 1889 Pun Re No. 74 
page 281 (284) ^ (’08) 18 Mad L Jour 589 (589. 530) 
(DB). 

12. When a rceeiver may be appointed.— [1] A 
plaintiff applying for the appointment of a receiver 
must show pnma facie that he has a strong case and 
good title to the property. (Vol. 15) 1928 Mad 813 
(814) (DB) * (Vol. 9) 1922 Pat 493 (494) (DB) * (Vol. 
10) 1923 Lah 48 (51) * (’08) (1908) Upp Bur Rul 2nd 
quarter. Civil Procedure Code (17) * (1900) 6 Cal W N 
865 (367) * (Vol. 12) 1925 Cal 970 (972) (DB) * 
(1900) 27 Cal 279 (282) (DB) ^ (1936) 1936 Oudh 
W N 466 (468) * (Voi. 26) 1939 Oudh 61 (62) (DB). 

[See (Vol 23) 1936 Lah 102 (103)]. 

[2] A plaintiff applying for the appointment of a 
receiver must show a special equity in his favour that 
the property in hands of the defendant is in danger of 
being wasted. (Vol. 9) 1922 Pat 318 (319, 820) : 6 
Pat L Jour 366 (DB) * (Vol. 13) 1926 Sind 87 (88): 
20 Sind L R 201 (DB) * (Vol. 20) 1938 Nag 294 (295) 

* ^Vol. 13) 1926 Sind 88 (84) * (Vol. 7) 1920 Bom 
821 (321) (DB) * (’ll) 12 Ind Cas 198 (198, 199) 
(Upp Bur; ^ <Vol. 18) 1931 Lah 688 (688) * (’89) 
1889 Bom P J 184 (184) (DB). 

[See also (Vol. 20) 1983 Sind 364 (365) (DB)]. 

[3] It is enough to show in an application for 
injunction that the plaintiff has a fair question to raise 
as to the existence of the right alleged, but this is not 
enough for the appointment of a receiver : a good pnma 
facie title has to be made out. (’ll) 21 Mad LJour 
821 (828) (DB) ^1^ (Vol. 6) 1919 Mad 157 (158) * (’95) 
22 Cal 469 (465) (DB) ^ (Vol. 26) 1939 Oudh 61 (62) 
(DB). 

[4] The mere fact that the plaintiff injiis plaint 
makes violent and wboiesa’e charges of malversation 
against the defendant in possession is no ground for the 
appointment of a receiver. (’83) 5 All 556 (561) (DB) 

* (’08) 1908 Pun Re No. 107 page 494 (497) * (VoK 
23} 1936 Mad 966 (966) (DB). 
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[5] A mere future apprehension of misappropriation 
-or mismanagement is not a snfSoient ground for the 
appointment. (’10) 1910 Pun Be No. 86 * (Vol. 13) 
1926 Cal 1092 (1096) (DB) * (Vol. 23) 1936 Lah 102 
tl03). 

[6] Vague charges against the person in possession 
lAre not enough : the charges must be speoihe. (Vol. 
13) 1926 Cal 1092 (1093) (DB). 

[See also (’10) 1910 Pun Re No. 36]. 

[7] Persons in possession under a legal claim must 
■fact be removed on the strength of mere suspicion. 
^(’11) 11 Ind Oas 703 (705) (DB) (All). 

[8] Suit for possession and mesne profits — Defendant 
t claiming to hold property as trustee — No allegation of 
misappropriation or waste — Mere fact that defendant 
’is poor is no ground for appointing receiver. (Vol. 8) 

1921 All 91 (92) : 48 AU 311 (DB) * (Vol. 2) 1915 
Had 926 (928, 929) (DB) * (Vol. 18) 1931 Lah 688 
4689) 

[9] Insolvency of person in possession held to be 
good ground lor appointment of receiver. (Vol. 5) 
1918 Low Bur 29 (30). * (Vol. 3) 1916 Mad 1128 
(1129) (DB), 

[10] A receiver cannot be appointed for the pur- 
pose of ascertaining the real income of a property so 
ihat the Court may have correct data for fixing the 
rate of maintenance payable to a widow. (Vol. 12) 
1923 Mad 1245 (1 246) (DB) . 

[11] The allegation against a defendant, a trustee, 
'that since his acceptance of office, he Las not paid 
allowances to the beneficiaries, without any allegaiiou 
of waste or mismanagement, etc., is no ground for 
appointing a receiver m his place. (Vol. 3) 1916 Cal 
^2 (882) (DB). 

[See also (Vol. 23) 1936 Mad 817 (818). 

[12] A receiver should not be appointed merely 
because the relations between the parties are stiained 
(Vol. 10) 1923 Lah 48 (51). 

[13] Manager of defendant’s estate producing 
accounts and documents late^No ground for appoint- 
ment of receiver. (’12) (1912) Mad W N 904 (906) 
(DB). 

[14] Defendant under suspicious circumstances 
removing large amount of property during pendency 
»of suit — Title to such a property to be determined 
in suit — Receiver should be appointed. (1900) 27 
Cal 279 (282, 284) (DB) * (1900) 3 Cal W N 865 
4367), 

[15] Hindu widow in possession of husband's 
•estate wasting property — Receiver should be ap- 
pointed. (Vol. 27) 1940 Smd 117 (123) ; I L R 
'(1940) Kar 208 * ('10) 1910 Mad W N 847 (351) * 
f 68) 1 Beng L R A C 27 (27, 28) (DB). 

[16] Receiver may be appointed where a life-tenant 
•intends to transfer the estate to a sti anger. (Vol. 7) 
1920 Bom 145 (146) : 44 Bom 727 (DB). 

[See (Vol. 17) 1930 Bom 545 (552, 554) : 54 Bom 
.S37 (DB).] 

[17] Suit for possession— Estate grossly mis- 
managed and wasted -Receiver should be appointed. 
.(Voi. 2) 1915 Cal 85 (86). 

[18] It is not necessarily improper that a receiver 
should be appointed to deal with the rents and profits 
of land assigned to a Hindu widow for her mainten- 
.ance even if ghe has no other source of income. 


(Vol. 2) 1915 Nag 98 (100) : 11 Nag L R 113. (Even 
a simple decree for money may be executed by 
appointing a receiver.) 

[19] The mere fact that the party in possession is 
a Mahomedan widow claiming a lien for her dowel 
debt, is no bar to the appo ntment of a receiver if 
there are good grounds for such appointment, (Vol, 
10) 1923 Nag 21 (21, 22) (DB), 

[20] A receiver may be appointed in a suit for a 
declaration. (Vol. 10) 1923 Lah 623 (624, 625). * 
(Voi. 9) 1922 Lah 444 (446) (DB) * (Vol. 14) 1927 
Lah 65 (65) * (Vol. 24) 1937 Mad 163 ,164). 

[Bat see (*09) 3 Sind L R 118 (119).] 

[21] Suit for money — ^Receiver may be appointed 
(Vol 16) 1929 Mad 184 (186): 52 Mad 938.* (Vol. 
2) 1915 Nag 98 (99) : 11 Nag L R 113. * (Vol. 22) 
1935 Rang 398 (399). 

[See also (’07) 80 Mad 225 (264) (DB) * (Vol. 25) 
1938 Lah 12 (14).] 

[But see (’12) 17 Ind Cas 16 (16) (DB) (Mad)* 
(Voi. 17) 1930 Cal 610 (6111 (DB) * (Vol. 19) 1932 
Cal 189 (192) : 59 Cal 205 (DB) ]. 

[22] Suit for money or for declaration — Creditor 
must establish special equity in bis favour for get- 
ting receiver appointed. (Vol. 9) 1922 Pat 318 (319, 
320) : 6 Pat L Jour 366 (DB). 

[See (Vol. 23) 1936 Lah 102 (104).]’^ 

[28] A receiver can be appointed to collect the 
rents and profiits of an estate which is itself not 
liable to aMachmect. (*01) 28 Cal 483 (485) (DB) ♦ 
(Vol. 20) 1938 Nag 266 (267) * (Vol. 11) 1924 Pat 
269 (270) : H Pat 839 (DB) * (Vol. 2) 1915 Nag 98 
(99) : 11 Nag L R 113 * (’12) 39 Cal 1010 (1015) (DB) 
* (Vol. 28) 1936 Nag 288 (289) : 1 L R (L937) Nag 
534. 

[24] The mere facts that the acts alleged aga’nst 
the defendant constitute a crime tor which he may 
be prosecuted is no bar to the appointment. (’95) 
18 Mad 23 (24) (DB). 

f [25] Delay in making application for appointment 
receiver is a circumstance unfavourable to such 
appointment. (Vol. 18) 1926 Cal. 1092 (1092) (DB). 

[26] An application for the appointment of a 
receiver should r.ot be dismissed summarily. The 
natter should be considered judicially in all its 
aspects before being disposed of. (Vol. 28) 1938 
Mad 966 (966) (DB). 

[27] The dismissal of an application at a prior 
stage when the suit itself was dismissed, does not 
pre vei.t a subsequent application when the suit^haa 
been If stored and the proceedings re-opened. (Vol. 
10) 1923 Nag 2i (22) (DB). 

[See (Vol. 22) 1985 Mad 876 (877).] 

[28] Where an application for the appointment 
of d receiver is wiihdrawn because the opposite party 
undertakes to observe certain conditions, a subse- 
quent application for the tame puipose when sueh 
conditions have not been observed is not barred. 
(Voi. 29) 1942 Nag 1 (3) : I L R (1942) Nag 118 (DB). 
(Vol. 11) 1924 P C 202 distinguished.) 

i3. '‘Just {snd convenient.”— [1] Courts in India 
have the fullest jurisdiction to appoint or lemotea 
rrceiver in the exercise of their judicial disorutoa. 
(1910) 14 Cal W N 252 (258) (DB) * (Vol. 19) 1982 
Mad 198 (195) (DB) * (Vol. 23) 1986 Oudh 887 (838) 
12 Luck 635 (DB). 
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[2] Rival claims — Likelihood of waste —Claimaiits 
not in possession — ^Receiver should be appointed. 
(Vol. 28} 1941 Ouah 328 (S81) (DB). 

[8] Pco:iecty in medio^Couxt should appoint re- 
oei ^er to prevent scramble. (Vol. 11) 1924 Cal 456 
(459) (DB) * (Vol. 10) 1928 Lah 259 (241) * (Vol. 14) 
1927 Pat 220 (221) (DB) ★ (Vol. 12) 1925 Cal 970 (972) 
(DB) * C18) 17 Cal W N 581 (588, 584) (DB) * (Vol. 
11) 1924 Lah 421 (422) * (Vol. 2) 1915 Mad 926 (929) 
(DB) * (Vol. 31) 1944 Oudh 225 (227) (DB). * 

[4] The principles followed by the English Courts of 
Equity should be adopted as safe guides by the Courts 
in India in these matters. (’90) 14 Bom 431 (434) 
(DB) * (’88) 15 Cal 818 (822) (DB) * (’85) 22 Cal 459 
(464, 465) (DB) (Vol. 5) 1918 Smdi61 (68) : 11 Sind 
h R 115 (DB). 

[5] The discretion conferred by this rule should 
tht refore not be exercised in an arbitrary or unregula- 
ted manner but cautiously, judicially and according to 
legal principles. (*10) 8 lud Cas 1191 (1198) (DB) 
(L .w Bur.) * (Vol. 10) 1923 Lah 239 (241) * (Vol. 13) 
1926 Cal 1092 (1096) (DB) * (Vol. 8) 1916 Cal 882 
(882) (DB) * (Vol. 15) 1928 P C 49 (60) : 65 Ind App 
181 : 55 Cal 720 (PC). * (Vol. 18) 1981 Lah 688 (688) 
^ (Vol. 26) 1989 Oudh 61 (62) (DB). 

[6] Disc etion should be exercised after a cons'dera- 
tlon of the whole of the circnmstacces of tbe case 
(Vol. 12) 1925 Lah 349 (361, 352) : 6 Lah 74 (DB) * 
(Vol. 7) 1920 Lah 125 (127) * (’18) 17 Cal W N 974 
(975) (DB) * (’ll) 21 Mad L Jour 821 (822) (DB) ^ 
(Vol. XI) 1924 Cal 456 (459) (DB) * (Vol. 18) 1926 
Smd ^3 (34) * (’88) 5 All 656 (561, 562) (DB) (*88) 15 
Cal 818 (822) (DB) * (Vol. 19) 1982 Lah 82 (88), 

[See (’90) 13 Mad 890 (894) (PC).] 

[7] A receiver cannot be appointed merely because 

it IS expf d ent or convenient to one of the parties to 
do so. (Vol. 3) 1916 Cal 882 (882) (DB) * (Vol. 11) 
1924 Cal 456 (459) (DB) * (Vol. 12) 1926 Lah 349 
(851) : 6 Lah 74 (DB) * (Vol. 7) 1930 Cal 610 (611) 
(DB) * (’90) 1890 PunEe No. 186 p. 487 (438, 439) 
(DB) ^ (*13) 16 Oudh Cas 238 (248) (DB). f 

[See aUo (Vol, 82) T945 Pat 404 (412) : 24 Pat 
11889 (DB).] 

[8] A receiver should not be appointed merely 
because it will do no harm to do so. ( 83) 5 All 556 
(561) (DB) * (Vol. 11) 1924 Mad 482 (483) (DB) (Vol. 
11) 1924 Cal 456 (459) (DB). 

[9] The bona Jide possessor of tbe property in dis- 
pute should not be disturbed by tbe appointment of a 
uieoeiver unless there is some substantial ground for 
sueh interference. (Vol. 80) 1948 All 1 (2) (FB) * 
(Vol. 14) 1927 Rang 179 (179) : 5 Rang 70 (DB) * 
(Vol. 11) 1924 Cal 456 (459) (DB) * (’83) 5 All 556 
(561) (DB) * (1911) 1911 Pun W R 62 p. 168 (169) * 
(Vol. 5) 1918 Low Bur 10 (10) (DB) * (Vol. 6) 1918 
find 61 (68) : 11 Sind L R 115 (DB) ^ (Vol. 13) 1926 
Cat 1092 (1097) (DB) * (Vol. 11) 1924 Mad 482 (488) 
(DB) * (’02) 1002 Pun Re No. 73 p. 265 (268) (DB) * 
<Vol. 26) 1939 Oudh 61 (62) (DB) * (Vol. 24) 1987 
Oudh 280 (282) (DB) ^ (Vol. 22) 1935 Mad 875 (877) 
* (Vol. 26) 1939 Oudh 229 (230) : 14 Luck 666 (DB). 

[10} Well-founded fear that the property in ques- 
iieu will be dissipated or that other irreparable mis- 
'Clfief may be done unless the Court gives its protec- 
>itou— Receiver may be appointed. (Vol. 16) 1928 P C 
(60) : 65 Ind App 131 : 55 Cal 720 (PC). 


[11] Where there has been a decision on the merits" 
deciding tbe rights of the parties in the property con- 
cerned, the property cannot be said to be in medio « 
and the unsuccessful party while appealing against 
such decision cannot rely on tbe above principle io 
asking for the appoir tment of a receiver. (Vol 26)^ 
1939 Oudh 94 (95) (DB) * (Vol. 26) 1939 Oudh 229^ 
(230) : 14 Luck 666 (DB). 

[12] A receiver under this rule cannot be appointed! 
merely because it is just to do so, unless it will also^ 
be convenient to do so. (Vol. 28) 1941 Sind 112.-* 
(114). 

[18] Neither party in possession— Receiver ap- 
pointed— Priwa facie title of parties established by 
trial Court's decree - Appeal — Appointment of receivet* 
by appellate Court held not just and convenient., 
(Vol. 81) 1944 Oudh 225 (227, 228) (DB). 

14. Partition suits. — [1] Sub-rule (2) is no bartorv 
tbe appointment of a receiver in a suit for partition. 
(Vol. 29) 1942 Sind 60 (62) : I L R (1941) Kar 568- 
(570) (DB) * (Vol. 16) 1929 Nag 283 (284) * (Vol. 18) ’ 
1926 Stnd 37 (38) : 20 Sind L R 201 (DB) * (’90) IT 
Cal 614 (618,619) (DB) (Vol 19) 1932 Mad 64a* 
(544) 

[2] A receiver will not be appointed in a partition 
suit in the absence of special circumstances necessita- 
ting interference by the Court. (Vol. 29) 1942 Sind 
60 (62) : I L R (1941) Kar 668 (DB) * (Vol. 7) 1920 ’ 
Bom 821 (321) (DB) * (Vol. 22) 1935 Mai 402 (404) * 
(Vol. 25) 1938 Lah 10 (12) * (Vol. 25) 1938 Mad. 
780 (781). 

[3] The mere fact that there Is dispute as to thecr 
share to which the plaintiff is entitled is no ground 
for appointing a receiver, (Vol, 14) 1927 Rang 170^ 
(179) : 5 Bang 70 (DB). 

[4] Relations between parties strained — This is no 
ground for appointment of receiver. (Vol, 10) Rang ■ 
1923 Lah 48 (51). 

[5] Mere apprehension of future waste is not suffi- 
cient for appointing receiver. (’10) 1910 Pun Roi 
No. 86. 

[6] There should be some specific act of misappro- 
priation. malversation, or mismanagement shown ; and 
this principle is practically to be applied in the case of 
partition of Hindu joint family property in the 
hands of the eldest brother who is the manager of the' 
property. (’10) 1910 Pun Re No. 86 (Vol. 22) 1985 
Mad 402 (404). * (’95) 18 Mad 23 (24) 

[7] One co-owner occupying whole property to 
exclusion of others— Receiver may be appointed though 
no malversation or waste is proved. (1911) 14 Cal L 
Jour 215 (218) (DB) * (Vol. 16) 1929 Lab 497 (497) ^ 
(Vol 1) 1914 Cal 489 (441) (DB) * (Vol 25) 1938 Mad 
780 (:31). 

[8] A receiver may be appointed in a partition suit 
at the instance of tbe creditois of the coparceners. (Vol. 
16) 1929 Nag 283 (284, 285). 

[9] A receiver in a partition suit ‘is entitled to 
require payment of rent from the party who is in 
pocsession of en important item of the family property- 
in suit. (Vol. 7) 1920 Cal 319 (319) (DB), 

[19] Where in a partition suit the plaintiff’s share 
has been specified but undivided, the' Court can 
appoint a receiver of the whole property pending the®- 
actual partiticn. (Vol. 29) 1942 Sind 60 (62): IL^R. 
1941) Kar 563 (DB). 
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15. Executor in possession.* (1) Propertiei pos- 
‘ session of widow who is also executrix under will 
^ executed by hutband— Mere claim t; such property by 
.alleged daughter is no ground for apfontment of 
receiver. (Vol 21) 1934 Rang 153 (154) (DB). 

[2] Executor directed to act in consultation with 
‘ other heirs — Cond tion becoming impossible is a cir- 
cumstance sufficient to justify appointment of receiver. 
(Vol. 15) 1928 Cal 256 (259) : 65 Cal 249 ((DB). 

[3] Appointment of executor questioned and his 
4itie in dispute— Receiver appointed. (Vol. 20) 1933 
3oiq 352 (346). 

[4] Executor facing to file inventory required by 
law — Fc<ur years' income not accounted for — Keceiver 
•should be appointed. (Vol. 14) 1927 Rang 135 (135) 

[5] Will by Mahomedan — Receiver can more readily 
be appointed in displacement of executor than in case 
of executor of will by nen-Mahomt dan. (Vol, 14 1927 
Rang 135 (135) (DB) * (’95) 19 Bom 83 (85). 

16. Receiver, if can be appointed for a company.— 
[1] A Court cannot appoint a receiver of a company 
sexcept in a debenture-holders’ act’on when the busi- 
ness and assets of the company are charged with pay- 
ment of the claims of the debenture-holders. If it is 
necessary to protect the a'^sets of a company, the 
•■appiopr ate action must be taken under the previsions 
‘Of the Companies Act. (Vol. 12) 1925 Cal 817 (819) : 52 
Cal 513 (DB).] 


mi!*! fy?’- (3^8)- * (Vol. 30 

1933 Sind 231 (232).] ' l 

[4] The person seeking equitable execution by 
appointment of receiver must show that he was met w'th 
difficulties arising fiom the nature of the property 
which prevented his obtaining relief by the usual 
modes of execution and that it is necessary and 
advantageous to appoint a receiver. (Vol. 291 1942 
Pat 455 (456) (DB) ^(Vol. 17) 1930 Cal 502 (504, 
606, 507) : 57 Cal 964 (DB) * (Vol. 25) 1938 Cal 93 (96) 
* (Vol. 24) 1937 Lah 433 (434) : 18 Lah 486 (DB). 

[See also (Vol. 23) 1936 Cal 428 (430) : I L R (1399 
1 Cal 528 (DB) * (Vol. 24) 1937 Lah 738 (739).] 

[But see (Vol. 27) 1940 Lah 325 (328) : I L R (1941) 
Lan590 (DB).] v / i I 

[5] The mere fact that the defendants belong to an 
old lamily and that, unless the Couit steps in and 
saves them from the consequences of their debts they 
may be ruined, is not, in itself, a sufficient ground for 
such appointment. (’96) 23 Cal 517 (520) (DB). ^(VoU 
3) 1916 Cal 540 (540) (DB) * (Vol. 18) 1931 Oudh 307 
(301) : 7 Luck 203 (DB). 

[See also ('78) 2 Cal 58 (73) :(DB).] 

[But see (*69) 12 Suth W R 66 (67) (DB).] 

[6] A receiver should not be appointed where it 
w».uld unduly delay the realization of the decree debt- 
(’69) 5 Mad H C R 272 (273 (DB) * (*71) 16 Suth WB 
322 (323) (DB) ^ (’76) 25 Suth W R 83 (34) (DB) * 
('74) 22 Suth W R 220 (220) (DB) * (’69) 11 Suth 
W R 505 (506) (DB). 


[2] Judge exercising jurisdict'on under S. 38, Com- 
panies Act, has no jurisdiction to appoint receiver to 
'iake over management of Company — 0. 40, R. I (i) 
’’does not apply, 

[But see (Vol. 33) 1946 Lah 193 (195, 196) (DB).] 

17. Appointment, if can he made after reference 
to arbitration — [1] A reeerver can be appoinfed after 
a suit has been referred to arbitration unless the Court 
ffinds that the reference included also the quest on of 
interim management, (Vol. 15) 1928 Cal 256 (258, 259): 
S5 Cal 249 (DB) * (Vol. 12) 1925 Sind 102 (102) : 18 
‘Sind LR 303. 

[2] A receiver can be appointed even in the interval 
•between the submission of an award and the final 
acceptance or rejection of it. (Vol. 12) 1925 Sind 102 
fc<103j: 18 Sind LR 803. 

18. Receiver in execution proceedings.— [1] Section 
61 prercribes appointment of receiver as mode of 

‘•exeeuticn— This rule pre&oribes conditions and iimit- 
..ations of such appointment. (Vol. 24) 1937 All 389 
v<890) : I L R (1937) All 542 (D8). 

[2] The Court can appoint a receiver in execution 
pioo'^edings when it considers it just and convenient to 

‘do so. (Vol. 29) 1942 Oudh 205 (206) (DB). * (Vol. 20) 
1933 Smd 231 (282). * (Vol. 19) 1932 Cal 194 (195) 
'<DB). ^ (Vol. 24) 1987 Oudh 232 (283) (DB) ^ (Vol. 
*23) 1936 Lah 239 (240).* (Vol. 26) 1938 All 8 (6) : 

T L R (1938) All 35 (DB) * (Vol. 24) 1937 Lah 738 
’ (739) * (Vol. 25) 1938 Pesh 80 (80, 31) (DB) * (Vol. 30) 
1948 Pesh 52 (54) (DB). 

[3] The decree-holder cannot as of right and as a 
•matter of course apply for execution by the appoint- 
ment of a receiver. (Vol. 29) 1942 Pat 455 (456) (DB)* 

'(Vol 19) 1982 Cal 189 (192): 59 Cal 205 (DB) * (Vol. 
16) 1929 Mad 20 (21 (DB) * (Vol. 24) 1937 Oudh 232 
M283) (DB). 


[See also (’75) 23 Suth W R 287 (288) (DB).] 

[7] In executicn of a decree againtt a legal represent- 
ative of a judgement-debtor, a receiver cannot be 
appointed of properties which do not term part oi the 
assets of the deceased, ('97) 19 Ail 235 (236, 237) 
(DB), 

[8] Appointment of receiver having effect of depri- 
ving one ot legal representativei- of the entire pr< fits 
from portion of estate in his bands leaving other re- 
presentatives scot-free. (Vol 15) 1923 Oudh 40 (41) : 

2 Luck 408 (DB).] 

[9] The appointment of a receiver can be made 
where the interests of both the decree-holder and the 
judgment-debtor can be safegua'*ded and where such 
appointment appears to be the only way in which the 
decree-holder can hoj.e to realize any appreciable 
part of his dues. (Vol 2) 1915 Nag 98 (100) : 11 Nag 
LR 113. *(Vol 19) 1932 Cal 189 (193): 59 Cal 
1205 (DB) * (Vol. 26) 1937 Lah 488 (434) : I L R 
(1937) Lah 486. * (Vol 14) 1927 P C 131 (136) : 60 
Mad 497 : 54 Ind App 228 (PC). * (Vol. 12) 192fJ» 
Rang 318 (319) : 3 Rang 235 (DB) * (’08) 30 Ail 395 
(394) (DB) * (Vol. 27) 1940 Lah 125 (126) * (Vol. 17) 
1930 C al 502 (504, 605, 606, 507) : 57 Cal 964 (DB) ♦ # 
(Vol. 20) 1933 Lah 687 (688) : 14 Lah 457. 

^ flO] A receiver can be appointed for the" preserva- 
tion of a property after its sale in execution and before 
its confirmation. ('10) 5 Ind Cas 758 (768) (DB) 
(Mad). 

[11] The mere fact that the decree-holder con- 
sented to the appointment does not estop him from 
subsequently seeking to enforce his decree by execu- 
tion. (Vol, 8) 1921 Rat 131 (132) : 6 Pat L Tour 
208 (DB). 

[12] Even a decree for the payment of money may 
be ordered to be executed by the appoltment of a 
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receiver where it is itast and convenient to do so. 
(Vol. 27) 1940 Lah 325 (328) : I L R (1941) Lah 590 
(DB) * (Vol. 26) 1939 Oadh 116 (118) : 14 Luck 
638 (DB). 

[IS] Judgment-debtor famishing security— Execu- 
tion stayed —Application to appoint receiver on 
groun i that stay order did not apply to decree for 
costs which he wanted to execute — Judgment-debtor's 
possession held could not be disturbed in view of sub- 
rule (2). (Vol. 23) 1936 Oudh 370 (370) (DB). 

[14J Where execution proceedings are to be trans- 
ferred to tne Collector no receiver can be appointed 
in respect of the property which will go under the 
Collector’s control. (Vol. 27) 1940 Lah 345 (343). 

19. Receiver after decree.— [1] The words 
** whether btfore or after decree'* make it clear 
that a receiver can be appointed even after a 
decree has been passed in the suit. (Vol, 28) 1941 
Bom 395 (897) : I L B (1941) Bom 652. * (Vol. 27) 
1940 Lah 125 (126) * (Vol. 13) 1926 Cal 1006(1008) 
(DB) * (Vol. 13) 1926 Cal 978 (979) (DB) * (Vol. 22) 
1935 OuJh 497 (498) : 11 Luck 562 (DB). 

[2] A receiver can be appointed even after the grant 
of leave to a-jpeal to Privy Council, ('ll) 12 Ind Cas 
198 (198, 199) (TJpp Bur ) 

[S] No IttigaHon pending before Court— Receiver 
cannot be appointed. (Vol. 7) 1920 Pat 501 (502) : 
6 Pat L Jour 513 (DB). 

[4] No xeoeiv>.r can be appointed after dismissal 
of suit. ('70) 14 Snth W R 884 (384) (DB). 

[5] Decree — Satisfied — Receiver cannot be appoint- 
•d. (Vol 13) 1926 Cal 978 (979) (DB). 

20. Receiver of property in the hands of Ji common 
manager, [l] Under this rule a receiver can be 
appointed for property in tbe bands of a common 
manager under S. 95 of the Bengal Tenancy Act. (*11) 
18 Cal L Jour 487 (491) (DB). 

[2] A receiver can also be appointed pending pro- 
ceedings for the appointment of a common manager. 
(Vol. 8) 1916 Cal 427 (427) : 48 Cal 98‘6 (DB) ^ (Vol. 
4) 1917 Cal 815 (815) (DB) * (’13) 17 Cal W N 581 
(682) (DB). 

21. Powers of receiver.— [1] A receiver has no 
powers except what have been conferred on him ex- 

ressly or impliedly by the Court. (Vol 27) 1940 
at 516 (532, 533) : 19 Pat 433 (DB) * (Vol, 12) 1925 
Idad 318 (319) (DB). 

[See also (Vol. 29) 1942 Cal 394 (399) (DB) * (Vol. 
29) 1942 Lah 126 (128) : I L R (1943) Lah 179 
(DB).] 

[2] A receiver's powers are conditioned by the 
terms of his appointment subject to any subsequent 
% modification by the Court. (Vol, 4) 1917 Mad 746 
(747) (DB) * (Vol, 23) 1936 Cal 639 (640) (DB). 

[S] In the absence of any provision, express •or 
implied, as to the powers conferred on him, there is 
no presumption that all the powers mentioned in 
clau'te (d) or the rule are conferred on him, (Vol. 2) 
1915 Lew Bur 139 (140) ^ (Vol. 13) 1926 Mad 857 
(353). 

[Bat lee (Vol. 11) 1924 Nag 136 (137),] 

[4] A receiver cannot deal with the property of 
^hieh he i« tbe receiver, in any way without the con- 
sent of the Court. (Vol. 16) 1928 Cal 402 (405) (DB) 
^ (Vol. 16) 1929 Cal 823 (828) (DB). 


[5] Even if full powers are conferred on the recei- 
ver, he should take the directions of the Court in a!i ' 
important matters if he wishes to have complete pro- 
tection for himself. ('12) 14 Cal L Jour 445 (455,« 
465) (DB) * ( 94) 19 Bom 660 (662) (DB), 

[See also (Vol. 27) 1940 Pat 516 (533) : 19 Pat 
433 (DB).] 

[6] The Court can confer the receiver upon tbe- 
powers mentioned in clause (d) although he oas not 
been put in possession of the property. (Vol. 24)-' 
1937 Mad 589 (590). 

[7] Receiver given all powers under c-l. (d) — He has 
impliedly discretmnary power of tale. (Yol. 11) 1924 
P C 202 (204) (PC). 

[8] Power under cl. (d) includes power to give notice- 
to quit or to sue for compensation for use and ooou ra- 
tion without leave of Court. (Vol. 4) 1917 Low Bur* 
9 (9). 

[See also (’91) 18 Cal 477 (480) (DB).] 

[See however (’87) 14 Cal 323 (340, 341) (DB).] 

[9] A bona jide acknowledgment of a debt by the- 
receiver is an acknowledgment by an authorised per- 
son which will extend the period of limitation under 
S. 19 of the Limitation Act. (Vol. 6) 1919 Mai 816- 
(817) (DB). 

[But see (*06) 10 Cal W N 959 (961) (DB).] 

[10] A receiver can have, at the mO'st, only such 
powers and rights over the property as the parties tO' 
the suit are found to possess when their rights are- 
finally dttermined. (*78) 19 Suth W R 37 ( 39) (T>By 
* (Vol. 25) 1938 Pat 613 (617) : 17 Pat 594 (DB). 

[11] Any misrepresentation or concealment of 
material facts from the Court in connexion wtth a. 
proposed transaction by the receiver will vitiate the 
authority conferred on the receiver, (Vol. 16) 1929* 
Cal 828 (828, 829) (DB). 

[12] Property sold by receiver in auction under 
Court's directions - Sale is Court sale — Sale not com- 
plete till confirmed by the Court. (Vol. 12) 1925- 
Mad 318 (319). 

[See however ('12) 16 Cal W N 394 (595).] 

[18] Auction sale by receiver cannot be attacked 
by parties collaterally. (*07) 8 Cal L Joar 404^ 
(408) (DB). 

[14] Private sal® by receiver— Right of pre- 
emption can be exercised. (’05) 27 All 670 (677,. 
678) (DB). . 

[15] A receiver has power to settle claim** and com- 
promise actions with the sanction of th® Court. (Vol, 
38) 1946 Cal 304 (305) (DB). 

[16] A Court bas no power to confer cn the recei- 
ver any fresh power such as liberty to sell after the 
suit bas been dismissed. (’07) 34 Cal 156 (339 (SB). 

[17] No Court other than that by which the 
receiver was appointed can make or give supplemen- 
tary directions to the Receiver. (’08) 4 Mad L Tim 
268 (269) (DB) ^ (Vol. 22) 1935 Mad 1046 (1047) 
(DB). 

[18] A mortgage by the receiver under th® Courtis 
order directing that it should be entitled to priority 
over the pre-existing charges, takes precedence ov®r 
such mortgages as a salvage lien. (*07) 34 Cal 427 
(442) (SB). 

[See however (Vol. 28) 1941 Cal 163 (167) : I L R 
(1941) 1 Cal 156 (DB).] 
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22. ** All such powers as to bringing and de- 
fending suits as the owner himself has. ” — [1] 

A right to sue is not necessarily incidental to the 
general powers of a receiver and does not exist unless 
it has been conferred on him expressly or by neces- 
sary implication. (’13) 17 Ind Gas 161 (161) (DB) : 
1913 Pun Re No. 56. 

[2] A right to sue depends solely on the order of 
the Court and not on the wishes of the parties. (’OB) 
30 Oal 699 (706). 

[3] A Court can expressly authorise the receiver to 
sue in his own name. (’98) 25 Cal 642 (646) * (Vol. 24) 
1937 Bom 244 (260. 251) (DB). 

[See also (’04) 30 Bom 250 (255).] 

[4] A receiver who is given the same powers of 
suing and defending suits as the owner himself has. 
is entitled to sue in his own name though not ex- 
pressly authorised to do so- (*84) 10 Cal 713 (733) 
(DB) * (Vol. 16) 1929 Oal 110 (111) : 55 Oal 1216 
(DB) ^ (’07) 34 Cal 305 (313) (DB). 

[5] After a receiver has been appointed for an 
estate the landlord cannot sue for rent. (’12) 15 Cal 
L Jour 839 (342) (DB), 

[See (10) 14 Cal W N 658 (656, 658) (DB).] 

[6] A receiver is entitled to sue for possession if he 
is given by the Court all the requisite powers. 
(Vol. 3) 1916 Oal 51 (53. 54) (DB). 

[7] Suit brought by receiver within his authority — 
Defendant cannot question validity of his appoint- 
ment. (Vol. 6) 1919 Oal 633 (634) : 46 Oal 70 (DB). 

[8] Property sold to third person after appointment 
of receiver— Sale certificate issued — ^Auction-purchaser 
•and not receiver can sue for possession. (Vol. 19) 

1932 Bang 11 (12) : 9 Bang 565 (DB). 

[9] A receiver’s discretion to spend money in liti- 
gation ohght not to he interfered with by the Appel- 
late Court— The Court of first instance will, if neces- 
sary, take security from him for restitution of such 
expenses in certain events. (Vol. 2) 1915 Mad 355 
(356) (DB). 

[10] Baoeiver of a zamindari held entitled to sue 
for sums spent by the zamindar at the defendant’s 
request before the appointment of the receiver as it 
was found that the claim arising out of such expendi- 
ture was one annexed to the estate. (*86) 9 Mad 334 
(337. 338, 340) (DB). 

[11] Administration suit — Receiver appointed — Suit 
against receiver on money claim by creditor of estate — 
Application by receiver for leave to defend and future 
instructions as to his conduct in creditor’s suit — ^App- 
lication for leave to defend held should bo made rene- 
wable — Receiver held entitled to guidance of Court. 
(Vol. 28) 1941 Gal 267 (269) : ILR (1940) 2 Gal 208. 

23. Realization of property. — [1] A receiver 
appointed to get in and realise the estate of a decea- 
sed person and to pay debts has a power of sale also. 
(’04) 6 Bom LB 1140 (1143). 

[2] A receiver empowered to collect outstandings 
and do all things necessary for the realization and 
preservation of the assets of a firm has no power to 
mortgage the property of the firm. (Vol. 10) 1923 
PC 60 (62): 50 Ind App 77: 1 Rang 66: 60 Cal 
838 (PC). 

[8] A receiver of debts due to a judgmenb-dobtor 
can take legal proceedings by way of suit or execu- 
tion proceedings to collect the outstandings. (Vol. 26) 


1938 Bom 458 (458) (DB) * (’74) 22 Sutli W R 36 
(37) (DB) (’74) 21 Suth W R 419 (419) (DB). 

[See also (Vol. 28) 1941 Cal 579 (681) : ILR (1941) 

2 Cal 221. (Being an officer of the Court he does not 
require succession certificate to recover the debts.)] 

[4] A receiver cannot recover property sold away 
by the judgment-debtor, on the ground of the sale 
being voidable under S. 63 of the Transfer of Property 
Act. (’12) 85 Mad 678 (581) (DB). 

[6] Rent accrued due to the estate prior to the ap- 
pointment of the receiver is not part of the estate hi 
his hands and therefore a payment to the proprietor 
on account of such liability la a sufficient discharge 
of the debt. (Vol. 3) 1916 Pat 133 (133) (DB). 

[6] Administration suit — Receiver appointed — ^Pay- 
ment of debt by debtor to deceased creditor without 
receiver’s consent is not binding on receiver. (Vol. 28) 
1941 Cal 579 (581) : ILR (1941) 2 Oal 221. 

24. ** Collection of the rents and profits there- 
of, ” — [1] A receiver appointed to collect the rents 
of land cannot raise the rent. (’82) 8 Cal 719 (720) 
(DB). 

[2] Landlord reducing rale of rent subsequent to 
attachment but before appointment of receiver— 
Receiver is entitled to recover rent at original rate. 
(’85) 8 Mad 418 (420) (DB), 

[3] Receiver appointed in execution to collect 
rents and profits — ^Lessee paying rent to judgment- 
debtor’s mortgagee — Receiver is entitled to follow rent 
in mortgagee’s hands. (Vol. 21) 1934 Rang 84 (84) 
(DB), (Reversing (Vol. 20) 1938 Rang 357). 

[4] Receiver over lease-hold property — ^He is bound 
to discharge head-rent out-goings payable to lessor 
out of sub-rents — ^But parties can get this responsibi- 
lity of receiver modified by consent order. (Vol. 30) 
1943 P 0 186 (188) : ILR (1944) Kar (PC) 157 (PC). 

25. Power as to the execution of documents 
as the owner himself has. — [1] When a rooeivor 
sells a property under the orders of the Court, he 
should be a party to the deed of conveyance. (’71) 
6 Beng LR 492n (49Sn). 

[2] A receiver in an administration suit cannot 
sell in satisfaction of a mortgage executed by one of 
the claimants of the estate before the administration 
is complete. (*01) 5 Cal W N 408 (410). 

[3] A conveyance of the property by a roceivor 
acting within his authority binds all the persons 
entitled to share in the estate including minors. 
(Voh 28) 1941 Oal 1G3 (166) ; ILR (1941) 1 Gal 165 
(DB) * (Vol. 3) 1916 Gal 319 (320) : 43 Oal 124 
(’94) 21 Oal 479 (481), 

[See (Vol. 29) 1942 Gal 894 (400) (DB)]. 

26. Delegation of duly by receiver. — [1] i\. 

receiver is not entitled to delegate to another any o f 
the duties entrusted to him by the Court, (’96) 19 
Bom 660 (662) (DB). 

[2] A receiver cannot assign to another for 
valuable consideration any of his rights as receiver. 
(’10) 5 Low Bur Rul 218 (216) (FB). 

27. The receiver is an officer of the Court. — 
[1] A receiver is an officer of the Court. He is also 

a public officer ” within the meaning of S. 2, cl. 
(17). (Vol. 29) 1942 Oal 483 (485) ; ILR (1942) 1 Cal 
677 * (Vol.’ 33) 1946 Gal 367 (362) ♦ (Vol. 27) 1940 
Pat 516 (531) : 19 Pat 488 (DB) (Vol. 18) 1931 Oal 
603 (503) : 58 Oal 850 (DB) * (Vol. 27) 1940 Cal 1 (3) 
(DB). 
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[2] A rocaivot is aotliing more than the hand of 
Iho Court for Iho purpose of holding the property of 
tho litigants whonover it is necessary that it should 
ho kept in tho grasp of the Court, in order to preserve 
the subjeot-matter of the suit mniente Zifa, (’71) 
6 Bong LR d86 (487) * (’OS) SO Oal 693 (698) (DB) 

* (’96) 22 Oal 1011 (1016) ; 22 Ind App 20S (PC). 

[8] A reoeivor is a representative of the Court and 
not of any of tho parties to the suit, though he 
holds the property for the benefit of those ultimately 
•found to be rightful owners. (’10) 37 Oal 764 (767, 
758) (BB) * (Vol. 16) 1928 Oal 402 (403, 405) '(DB) * 
(Vol. 8) 1921 Oal 616 (616) (DB) * (’08) 30 Oal 721 
(724) (DB) * (Vol. 16) 1929 Oal 659 (660) (DB) * 
(Vol. 25) 1988 Bom 468 (458) (DB). 

[See (Vol 16) 1929 Bom 279 (282) (DB) * (Vol. 32) 
1946 Oal 887 (892) (DB)]. 

[4] A receiver in execution proceedings is not the 
agent of the iudgment-oreditor and moneys realised 
by the receiver do not become ipso facto moneys 
belonging to the judgment-oroditor. (Vol. 17) 1930 
Mad 4 (8, 9) * (Vol. 22) 1936 Mad 1046 (1047) (DB). 

[6] A receiver’s possession being that of the 
Court, no one is entitled to interfere with it. 
(Vol. 16) 1929 Mad 184 (186) : 52 Mad 938. 

[6] A sale of property by the roooiver has the same 
efiect as a sale by tho Court, and the purchaser is 
entitled to the assistance of the Court in obtaining 
possession of the property so purchased. (’94) 21 Oal 
479 (483). 

[See (’05) 33 Oal 1176 (1176, 1177)]. 

[7] Reoeivors selling immovable property on the 
direction of the Court should give not less than 
thirty days’ notice of the sale unless the parties agree 
to a lesser period. (Vol. 26) 1939 Mad 619 (620) : ID* 
(1939) Mad 597 (DB). 

[8] A receiver is not a judieial officer. (V ol. 27) 
1940 Bang 161 (151) (DB). 

[9] A Court has no power to delegate to a receive* 
the duty of enquiring into the claims of rival clai- 
mants to tho property. (Vol. 16) 1929 Bom 478 (479) 
(DB) * (Vol. 8) 1921 Oal 298 (299) (DB), 

[10] A receiver should not he allowed to purchase 
the property of which he is the receiver. (’01) 6 Oal 
WN 91 (104) (DB). 

■ [See also (Vol. 19) 1932 Oal 672 (678) ; 59 Oal 986 
(DB)]. 

[11] Receiver purchasing property of which he is 
receiver — Sale is voidable and can be set aside under 
S. 47. (Vol. 19) 1982 Oal 672 (678, 674): 69 Oal 956 
(DB). 

.28. Possession of receiver enures for the 
benefit of the true owner. — [1] The possession of 
the receiver is the possession of the Court. (Vol. 80) 
1948 Bom 278 (276, 276) * (Vol. 20) 1933 Lah 671 
(673): 14 Lah 779 * (’71) 6 Beng LR 486 (487) 

* evoh 23) 1936 Pat 672 (576) (DB). 

[2] The receiver holds the property for tho benefit 
of those ultimately found to he the true owners. 
(Vol. 29) 1942 Oal 483 (485) : ILB (l942) 1 Oal 677 

* iVoL 38) 1946 Oal 857 (362) * (Vol. 29) 1942 Mad 
602 (602) (DB) * (Vol. 29) 1942 Mad 670 (672): 
ILB (1942) Mad 983 (DB) (Vol. 11) 1924 Oal 600 
(610) (DB) * (Vol. 21) 1934 Rang 821 (321, 822) : 
12 Bs©g 437 (DB) * (Vol. 18) 1926 Oal 886 (392) : 62 
Oal 9-14JXPB) * (Vol. 15) 1928 Oal 402 (403, 405) 
(DB) COT) 84 Oal 805 (816, 317) (DB) * (’99)26 


Oal 625 (629, 630) (DB) * (Vol. 23) 1936 Pat 672 
(576) (DB). 

[See also (Vol* 23) 1986 All i95 (501) : 58 All 949 
(BB) * (Vol. 20) 1983 Cal 625 (627) (DB)]. 

[3] By the appointment of a receiver, the Court 
takes upon itbelf the managemont of the property 
during the continuance of the litigation. But the 
proprietary right or interest in tlie property is not 
transferred from the rightful owner either to the 
Court or to the receiver appointed by it. (Vol. 80) 
1943 Bom 273 (277) * (Vol. 29) 1942 Oal 556 (558) 
(DB) * (Vol. 29) 1942 Cal 394 (400) (DB) (Vol. 29) 
1942 Mad 602 (602) (DB) * (Vol. 16) 1929 Gal 110 
(112) ; 55 Oal 1216 (DB) (Vol. 8) 1916 Lah 78 (80) ; 

1917 Pun Re No. 91 * (Vol. 12) 1925 All 72 (72): 46 
All 924 (DB) * (Vol. 23) 1936 Pat 672 (576) (DB). 

[4] The appointment of a receiver in a partition 
suit does not operate as a charge m favour of the 
plaintiS on the suit property. (Vol. 29) 1942 Mad 
670 (672) : ILR (1942) Mad 983 (DB). 

[5] The owner of the property can deal with it 
without reference to the Couit provided that such 
dealing does not interfere with tho receiver’s posses- 
sion. (Vol. 28) 1941 Cal 163 (166) : ILR (1941) 1 Oal 
156 (DB). 

[6] None of tho parties to an action can claim to 
be in adverse possession during the continuance of 
the receiver’s possession against the party ultimately 
found entitled to the property. (Vol. 3) 1916 Oal 761 
(752) (DB) (’05) 2 Gal L lour 602 (610, 611) (DB). 

[Sea (Vol. 8) 1921 Had 628 (529) (DB) * (Vol. 5) 

1918 Mad 974 (978) (DB).] 

[7] The receiver cannot during tho continuance of 
the receivership tet up a title in himself adverse to 
that of the parties. Even if the receiver is discharged 
he would still hold the property on behalf of the 
rightful owner. (Vol. 6) 1919 Mad 8 (10) (DB) (’85) 
U Oal 496 (498) (DB). 

[8] A payment made by a rocei\ er out of the funds 
of an estate is equivalent to a payment made by the 
owner of the estate and whore ho would be entitled 
to get reimbursement from a third person if he had 
made the payment himself, he would be equally 
entitled to such reimbursement if the payment is 
made by the receiver. (Vol. 18) 1926 Oal 385 (392) : 52 
Cal 914 (DB). 

[9] If despite the appointment of the receiver the 
defendant continues in possession, he can be sued 
by the true owner for the profits mifl-appropriated by 
him. (Vol. 10) 1923 Nag 70 (72, 73). 

[10] The appointment of a receiver does not 
supersede a prior attachment of the property, (’70) 
13 Suth V^ R 423 (425) (DB). 

[11] Owner of property appointed receiver— Ho 
does not lose rights of dealing with property as 
proprietor. (Vol. 16) 1929 Cal 110 (112) : 56 Oal 1216 
(DB), 

_ 29. Attaeliment of properties in the hands of 
receiver. — [1] Leave of Oourt is necessary for 
execution of a decree by attachment and sale of 
property in the hands of the receiver. (Vol. 10) 1923 
Mad 144 (146) : 47 Mad 47 * ^98) 26 Oal 127 (129) 
(*92) 16 Bom 677 (679, 580) * (’94) 21 Oal 85 (91) * 
(’76) 1 Oal 403 (405. 406) ♦ (’ll) 14 Oal L Jour 65 (59) 
(DB) * (Vol. 18) 1931 Pat 204 (204) (DB) "" (Vol 28) 
1936 Pat 572 (676) (DB). 

[See also (’05) 1905 All W N 110 (111) (DB) * (Vol. 
22) 1935 Mad 697 (699) (DB) * (Vol. 17) 1980 Mad 4 

(Vol. 21) 1934 Raj^ 1T4 (176) (DB).] 
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[2] Court’s leave is necessary even where the pro- 
perty is sought to be proceeded against in execution 
of .a mortgage decree, although no attachment is 
necessary for sale in such a case. (Vol. 10) 1923 
Mad 144 (146) : 47 Mad 47 ^ (Vol. 22) 1985 Mad 624 
(625). 

[But see (’99) 26 Oal 127 (128, 129).] 

[3] A purchaser in Court-auction, at a sale held 
witliout the previous permission of the Couit, buys 
at his peril, as the sale may be oanoelled. (Vol. 12) 
1926 Mad 61 (61) (DB) * (Vol. 10) 1923 Mad 144 
(146) : 47 Mad 47 * (’10) 11 Cal L Jour 489 (494) (DB). 

[4] Permission is necessary even for an application 
for rateable distribution against the receiver, (’ll) 
14 Cal L Jour 55 (58) (DB). 

[5] A sale of property in the hands of a receiver 
without the leave of the Court is not void but is only 
voidable. (Vol. 30) 1943 Bom 272 (277) * (Vol. 31) 
1944 Mad 372 (374) : ILR (1944) Mad 717 (DB) ’’’ 
(Vol. 32) 1945 Mad 13 (15) (DB). 

[6] Court appointing receiver and Court selling 
property in execution same — Leave may be Implied. 
(Vol. 31) 1944 Mad 372 (374) : ILB (1944) Mad 717 
(DB). 

[7] Leave of Court obtained before confirmation of 
sale— Sale is valid. (Vol. 32) 1945 Mad 13 (15) (DB) * 
(Vol. 31) 1944 8 Mad 872 (374) : ILB (1944) Mad 717 

[8] If the parsons interested do not impeach the 
sale, It is not open to others to do so. (Vol. 10) 1923 
Oal 121 (180) (DB) (Vol. 6) 1919 Cal 269 (270) 
(DB) (Vol 23) 1936 Pat 572 (575) (DB). 

[9] Sale without Court’s leave — Sale cannot be set 
aside if person seeking to set it aside is not pre- 
judiced thereby. (Vol. 11) 1921 Oal 1066 (1056) (DB). 

[10] Where a decree obtained by a receiver Is 
attached without the Court’s permission and is then 
transferred by the receiver to a third person who 
takes the assignment in good faith and without 
knowledge of the attachment, the attachment cannot 
be allowed to prevail over the rights of the assignee. 
(Vol. 10) 1923 Mad 567 (568) (DB). 

[11] Though a receiver of a property may have 
been appointed, yet, until he actually takes posses- 
sion of the property, a stranger decree-holder is not 
precluded from executing his decree against the pro- 
perty without obtaining the leave of the Court. 

Vol. 30) 1943 Bom 273 (277) (Vol, 30) 1943 Pat 297 
299. 300) : 22 Pat 256 (DB) * (Vol. 10) 1923 Cal 121 
(129, 180) (DB) * (Vol. 22) 1935 Mad 624 (624) * (Vol 
6) 1919 Gal 269 (270) (DB) * (’87) ILB (1937) 2 Cal 
440 (446) * (Vol. 26) 1939 Mad 43S (440). 

[12] Where a receiver has been appointed in 
regard to the debts due to the estate of a deceased 
person, a notice given by the receiver to a debtor 
along with the admission of his claim by the debtor 
amounts to taking possession of the debt by the 
receiver. (^Vol. 28) 1941 Gal 579 (581) : ILB (1941) 

2 Cal 221. 

[13] The proper Court to permit the attachment of 
property in the hands of a receiver is the Court by 
which the receiver has been appointed. (Vol. 16) 
1929 Lah 147 (148). 

[See also (Vol. 30) 1943 Bom 273 (277).] 

30. Suits by, or against receiver — ^Leave of 
Cpurt.— [1] A receiver can neither sue nor be sued 
without the leave of the Court, (’84) 10 Oal 1014 (1017) 


(DB) * (Vol. 31) 1944 All 220 (221) ! ILB (1944) 
All 266 (DB) * (’03) 80 Oal 693 (598) (DB) * (*03) 
SO Oal 724 (724) (DB) * (Vol. 16) 1928 Bang 175 (175)) 
6 Bang 268 * (Vol. 10) 1923 Rang 208 (208) ; 1 Rang 
138 * (Vol. 12) 1925 Gal 681 (683) * (Vol. 11) 1924 
All 40 (43) : 46 All 16 * (’03) 26 Mad 492 (493) (DB) 
(’10) 14 Oal W N 653 (656,657) (DB) (Vol. 23) 
1936 Sind 132 (132) * (Vol. 25) 1938 Pat 487 (489) 
(DB) * (Vol. 88) 1946 Oal 127 (128, 129) (DB). 

[2] There is no statutory provision which requires 
a party to take the leave of the Court to sue a Receiver. 
The institution of suits designed to disturb the 
possession of the Court is in the eye of the law a 
contempt of the authority of the Court and therefore 
the party contemplating such a suit, is required to 
take the leave of the Court so as to absolve himself 
from that charge. The grant of such leave is made 
in exercise of the inherent power. (Vol. 6) 1918 Pat 
100 (103) : 4 Pat L Jour 20 (DB) (Vol. 24) 1937 Pat 
523 (624). 

[See (Vol. 20) 1933 Mad 840 (341) * (Vol. 8) 1921 
Bom 427 (428) : 45 Bom 99 (DB) * (Vol. 1) 1914 
Oal 587 (688) (DB).] 

[3] A Court will, however, readily grant leave to 
sue the receiver if It is satisfied that there is a case 
to be tried so that the claim of the third party may 
be tried in the presence of the receiver. (Vol. 27) 
1940 Rang 59 (69. 60) (DB) * (Vol. 11) 1924 Pat 491 
(496): 8 Pat 857 (DB) * (Vol. 14) 1927 Pat 397 
(398) (Vol. 6) 1918 Pat 100 (lOl) : 4 Pat L Jour 20 
(DB) * (Vol. 24) 1987 Gal 671 (672) (DB). 

[See (Vol. 24) 1937 Pat 528 (524).] 

[4] The omission to obtain the sanction of the 
Court prior to the institution of the suit can be 
rectified by leave granted subsequent to the institu- 
tion of the suit. (Vol. 8) 1921 Mad 624 (626) (DB) 
(Vol. 10) 1923 Mad 667 (567) (DB) * (Vol. 7) 1920 
Bom 11 (11) : 44 Bom 903 * (Vol. 7) 1920 Mad 709 
(710) : 43 Mad 793 (DB) * (’ll) 14 Cal L Jour 50 
(53) (DB) *Cll) 15 Oal WN 64 (66) (DB) ’^(’11) 
14 Oal L Jour 56 (60,61) (DB) * (Vol. 13) 1926 Oal 
1040 (1041) (DB) C07) 34 Oal 305 (312) (DB) 
(Vol. 6) 1919 Oal 426 (428, 429) : 46 Cal 352. (Suit 
by receiver.) * (Vol. 7) 1920 Oal 778 (778) * (’21) 61 
Ind Oas 888 (889) (DB) (All). 

[See also (Vol. 23) 1936 Oal 289 (290).] 

[But see (Vol. 1) 1914 Mad 66 (67) * (*05) 32 Oal 
270 (271, 272)]. 

[5] A suit against a receiver without the leave of 
the Court is liable to be dismissed. (Vol. 1) 1914 Oal 
687 (588) (DB). 

[6] Suit against receiver without Court’s leave — 
Decree if passed can be set aside. (’12) 17 Ind Oas 
916 (916) (Low Bur). 

[7] The absence of an objection by the receiver, 
that no leave was obtained, will not entitle the Court 
to pass a decree against a receiver, (Vol. 13) 1926 
Oal 1040 (1041) (DB). 

[8] Receiver discharged — Objection that suit against 
receiver was instituted without Court’s leave will not 
stand. (Vol. 18) 1931 Pat 298 (800) : 10 Pat 379 
(DB). 

[9] Receiver replaced hy heirs of one of parties— 
Objection as to want of leave will not be entertained, 
(Vol. 8) 1921 Mad 624 (626) (DB). 

[10] Court appointing receiver and not Court 
trying suit has to grant leave- (Vol. 11) 1924 Bom 
89 (90): 48 Bo3?x 200 * (Vol, 6) 1919 Pat 664 (565, 
656) (DB), 
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[Xl] Grant of leave is not tantamount to relinqui- 
Bhnaeut of i)oaB03aion by Court granting it to Court 
trying auit. (VoL 11) 1924 Pat 491 (495) ; 3 Pat 36T 
(DB) * (Yol. 15) 1928 Pat 821 (323): 7 Pat 684 
(DB). 

[12] ODho Court trying suit cannot issue an injuno* 
lion against the receiver restraining biin from deal- 
ing with the property as it would lead to a conflict 
of jurisdiction. (Vol. 16) 1928 Pat 321 (323): 7 Pat 
684 (DB) (Yol. 12) 1925 Oal 1174 (1176) (DB). 

[See also (Yol. 20) 1933 Bom 51 (52, 63, 57) : 57 
Bom 34C (DB).] 

[18] Nor can a Court other than the appointing 
Court issue a rubkar to the latter Court requesting it 
to restrain the receiver from taking possession of a 
part of the property in respect of which the receiver 
has been apx)ointed. (Yol. 8) 1921 Pat 92 (93) : G Pat 
L Jour 268 (DB). 

[14] The proper course for a person who has ob- 
tained a decree against the receiver is to apply to the 
Court, by which he has been appointed* to direct the 
receiver to act according to the decree. (Yol. 15) 
1928 Pat 821 (323) : 7 Pat 684 (DB) ^ (YoL 12) 1925 
Oal 1174 (1175) (DB). 

[15] Magistrate acting under S, 145 Or. P. p. can- 
not interfere with receiver’s possession without per- 
mission of Court appointing him. (’03) 80 Oal 593 
(598) (DB). 

[16] The owner of an estate cannot sue for accounts 
a tahsildar appointed by the receiver. (Yol. 8) 1921 
Cal 516 (516) (DB). 

[17] A present receiver cannot sue a former recei- 
ver of the estate for breach of duty committed by him 
as receiver in respect-of money alleged to be due to 
the estate. (Yol. 1) 1914 Oal 744 (746) : 41 Cal 92, 

[18] A suit for declaration of title to the property 
in the hands of the receiver is not a suit “ against ” 
the receiver within the meaning of S. 80, (Yol. 27) 
1940 Oal 1 (6) (DB). 

[See also (Yol. 29) 1942 Oal 394 (399) (DB).] 

[19] Simply because a receiver is authorised to 
defend suits, it does not entitle a third party to bring 
a suit against the receiver alone ignoring the persons 
who are la law necessary parties to such suit. (Yol. 
33) 1946. Oal 127 (128) (DB). 

31. Debts incurred by receiver in the course 
of business.— [1] A receiver is personally liable in 
respect of debts incurred or contracts entered into by 
him in the coarse of his management of the estate, 
but he is entitled to indemnity from the estate for 
such debts. (Yol. 12) 1925 Pat 602 (604, 606) (DB) 
♦ (Yol. 18) 1931 Oal 491 (492. 493) ; 58 Oal 174 ♦ (’03) 
30 Gal 987 (943, 944) * (Yol. 26) 1939 Rang 12 (13, 
14, 16) : 1938 Rang LR 611. 

[2] The^ creditors can also proceed against the 
estate for 'the recovery of such debts in priority to 
other creditors of the estate. (’03) 30 Oal 937 (943, 
944) (DB). 

[See also (Yol. 29) 1942 Oal 394 (400) (DB).] 

[See however (Y ol. 26) 1939 Rang 12 (16) : 1938 
Rang LR 611.] 

[3] Unless a creditor has obtained a charge on the 
es^te in respect of his advance, his remedy as 
agfl^nst the estate will be limited to the amount to 
wM^ith^reoaiver Is entitled to indemnity from the 
estatSf* ,^128) 1941 Mad 593 (596): ILR ^941) 
Mad 675 (DB). 


[4] The ordinary rule that the creditors who have 
advanced money to a receiver for the management of 
the estate can proceed against him personally does 
not apply where the advance has been expressly made 
on the condition that the estate alone should be liable. 
(Yol. 12) 1925 Pat 602 (604) (DB). 

32. Loss caused by receiver’s default. — [1] If 

loss arises from the default of the receiver, such los^, 
subject to the receiver’s liabilUy for his default, must 
be borne by the estate and not by the ija>rty at whose 
instance he was appointed receiver. (*97) 20 Mad 
224 (226, 229) (PB) (Affirming 17 Mad 501 on appeal) 

[See also (Yol. 17) 1930 Mad 4 (8).] 

[See however (Yol. 16) 1929 Oudh 231 (233) : 5 
Luck 80 (PB).] 

33. Agreement with receiver — Contempt of 
Court. — [1] It is a contempt of Court for any one to 
enter into an agreement with the receiver restricting 
and controlling his powers. (*95) 22 Cal 648 (666). 

[2] A promise by party to pay remuneration to a 
receiver is against law and not enforceable. (’03) 
• 30 Oal 696 (698) (DB). 

[See also (Vol. 26) 1939 Rang 217 (219) : 1940 
Rang LR 129.] 

[8] A receiver can apply for process for contempt 
of Court against any one interfering with his posses- 
sion. (Yol. 27) 1940 Oal 487 (488) (DB)* (’01) 28 
Gal 790 (793) (DB). 

34. Remuneration of receiver. — [1] The Court 
has a discretion to allow the receiver remuneration at 
a fixed rate. (Yol. 10) 1923 Oal 616 (617) (DB) * 
(Yol. 18) 1931 Mad 500 (601). 

[2] The receiver is entitled to all reasonable expen- 
ses of management. (’96) 19 Bom 660 (662) (DB) 
* (Yol. 23) 1926 Mad 321 (322). 

[3] The receiver is entitled to fees of counsel whom 
he may have to engage, (’ll) 14 Cal L Jour 445 (469) 
(DB). 

[4] The receiver’s remuneration must come out of 
the estate and the parties are not personally liable for 
it. (Yol. 10) 1923 Oal 516 (517) (DB) * (Vol. 25) 
1938 Rang 367 (358) (DB). 

[5] The managing partner of a firm by consenting 
to act without remuneration as receiver during the 
dissolution of the partnership, doe« not forgo his 
rights to such remuneration las he would be entitled 
to as managing partner. (Yol, 13) 1926 Oal 380 (380) 
(DB). 

[6] The receiver of mortgaged property is entitled 
to priority over the mortgagee in respect of his 
remuneration and the expenses properly incurred by 
him in the course of his management. (Yol. 12; 
1925 Mad 571 (572, 573) (DB). 

[7] The priority does not eXuend to the wages that 
have become due to a servant of the estate before the 
appointment of the receiver. (*82) 6 Mad 138 (189) 
(39B). 

35. Liability of receiver.— [1] A receiver clis- 
regarding the Court’s orders is liable to be removed. 
(Yol. 28) 1941 Oal 144 (146) : ILR (1940) 2 Oal 102 * 
(Yol. 12) 1926 Lab 309 (312). 

[2] Receiver appointed by High Court dis- 
regarding orders of Court — He can be committed for 
contempt. (Y ol. 19) 1932 Bom 638 (642). 

[3] It is the duty of the receiver to preserve the 
property by paying public demands, such as land 
revenue, (pi* 28) 1941 Oal 306 (806) (DB). 
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36. Liability to account. — [1] Money laid out by 
receiver without previous order of Court — Trans- 
action proved to be beneficial to parties interested-— 
Receiver is entitled to be allowed credit in his 
accounts for amount thus expended. (’ll)14CilL 
Jour 44o (tSC) (DB). 

[2] A receiver must produce vouchers for all pay- 
ments. (Vol. 11) 1924 Cal 1063 (1063) (DB) C^S) 
19 Bom 660 (662) (DB). 

[3] Vouchers, when produced, they will be evidence 
of the payment of the sums therein specified. (Vol. 

11) 1924 Gal 1063 (1063) (DB). 

[4] A receiver can be required to submit his 
accounts for scrutiny even after the suit has heeu 
dismissed and even after his discharge. (Vol. 7) 1920 
Pat 501 (502) : 5 Pat L Jour 518 (DB) * (*95) 22 Cal 
1011 (1015, 1016) : 22 Ind App 203 (PC) * (Vol. 8) 
1921 Cal 616 (516) (DB) * (’ll) 14 Cal L Jour 445 
(4G3) (DB). 

[5] A receiver is responsible not only for sums 
actually received by him but also for all such sums 
which he might have received but for his default or 
negligence. (*01) 5 Cal WN 223 (228). 

[See also (Vol. 30) 1943 Cal 244 (247) (DB)]. 

[6] A party appointed receiver is liable to account 
in the same way as a stranger so appointed. (Vol. 

12) 1925 PC 257 (259) (PC). 

[7] It is not right to go into the question of the 
liability to account for periods other than the period 
covered by the account itself. (Vol. 7) 1920 Pat 703 
(704) : 5 Pat L Jour 97. 

[8] The question of bad management by Ihe 
receiver does not arise when he submits his accounts 
for being passed. (Vol. 11) 1924 Oal 1063 (1064) 
(DB). 

[9] The accounts of the receiver can be examined 
only by the Court appointing him. (Vol. 7) 1920 Pat 
220 (222) : 4 Pat L Jour 636 (DB). 

[10] Where Court has overruled the objections of a 
party impugning the accounts and passed them, a 
suit will not lie against the receiver for damages, for 
negligence etc,, based on allegations which have 
already been considered and overruled ay the Court. 
(Vol. 8) 1921 Bom 427 (429) : 45 Bom 99 (DB) ♦ (Vol. 
25) 1938 Oal 697 (600) (DB). 

37. Debts incurred by receiver and those 
incurred by executor or trustee — Comparison— 

[1] A creditor is entitled to proceed against the 
representative of an estate for the recovery of a debt 
incurred by the receiver during his management of 
the estate. In this respect, a receiver occupies a 
position towards the estate in his hands different 
from that of an executor or trustee. An executor or 
trustee not acting through or under directions of the 
Court does not and cannot under ordinary circum- 
stances create obligations binding on the estate in 
favour of creditors. (*03) 30 Oal 937 (943, 944). 

38. Liabiltty to criminal prosecution. — [1] 

Receiver of property cannot be prosecuted for any 
offence committed by him in that capacity. (Vol. 6} 
1919 Cal 647 (649) : 46 Oal 432 (DB) * (’12) 13 Or L 
Jour 489 (490) (DB) (Oal), 

[2] Offence committed having Ho oonneotion with 
office held by receiver — CDourt’s sanction is not ne*' 
cessary for his prosecution. (*12) 13 Ori L Jour 491 
(491) (Oal). 


39. When appointment takes effect. — [1] Order 

appointing receiver conditional on security being 
given — ^Appointment is not complete till security ia 
given. (*11) 14 Oal L Jour 489 (499) (DB). 

[But see (Vol, 11) 1924 Nag 136 (137). ] 

[2] Where there is no direction as to security, the 
order appointing the receiver takes effect imme- 
diately. (’ll) 14 Cal L Jour 489 (499) (DB) * (^Vol. 6) 
1919 Gal 633 (534) : 46 Cal 70 * (’02) 1902 Piiu L R 
No. 61. p.232 (234) (DB). 

[3] The transfer of the property to the receiver’s 
possession, actual or constructive and the confer- 
ment of special powers on him require specific orders 
under clauses (6), (c) and (cZ) of the rule. (Vol. 10) 
1923 Nag 6 (6). 

40. Receiver’s lien. — [1] A receiver has a lien 
on the estate for all his just claims and allowances. 
(’76) 2 Oal 58 (70) (DB) * (’95) 22 Oal 960 (973) ^ (’92) 
15 Mad 233 (234) (DB) * (Vol. 26) 1938 Rang 357 
(357) (DB). 

[See also (Vol. 22) 1935 Mad 694 (696) * (Vol, 23) 
1936 Had 321 (322). ] 

[2] Where a receiver is sued for acts done by him 
as receiver for the benefit of the estate, ha is entitled 
to indemnity from the estate for the loss caused 
to him thereby, (’03) 30 Cal 937 (944). 

[3] A Court will not compel a receiver who has 
been discharged, to make over the property in his 
possession untill his lien has been satisfied or pro- 
vided for by a sufficient indemnity. (’96) 22 Oal 
960 (973). 

41. Remedy of third party aggrieved by 
receiver’s action.— [1] Third party aggrieved by 
receiver’s action — He should apply to court in very 
suit in which receiver has been appointed for summary 
order against receiver — ^If no question of title is 
involved court will decide matter — Otherwise it will 
refer third party to file separate suit against 
receiver. (Vol. 28) 1941 Rang 236 (238) : 1941 Rang 
DR 300 * (Vol. 10) 1923 Rang 208 (208, 209) : 1 Rang 
138 * (Vol. 10) 1923 Had 304 (306, 806) ♦ (’03) 26 
Mad 492 (493) (DB) * (Vol. 12) 1926 Oal 681 (683) 

(Vol. 13) 1926 Oal 885 (394) : 52 Oal 914 (DB) ^ 
(Vol. 10) 1923 Mad 129 (180) (DB) * (Vol. 14) 1927 
Pat 297 (298, 299) (DB) * (’90) 17 Oil 285 (287) (DB), 

[See also (Vol. 12) 1925 Oal 750 (752).] 

[But see (*71) 15 Suth WR 347 (848) (DB).] 

[2] Debatable questions involved at time of pass- 
ing receiver’s accounts — Court will decline to go 
into them in summarry proceeding. (Vol. 13) 1926 
Oal 385 (394) : 52 Oal 914 (DB). 

42. Receiver, if and wben a necessary party 
to a suit. — [1] Rooeiver in possession of deceased’s 
estate— Suit for money against deceased’s representa- 
tives — Receiver is not necessary party. (Vol, 12) 
1925 Bom 523 (523, 524) (DB), 

[2] Receiver is not necessary party in every suit 
concerning property of which he is receiver, (’ll) 
10 Ind Oas 673 (674) (Mad) ♦ (1893-1900) 1893-1900 
Low Bur Rul 432 * (Vol. 10) 1923 Pat 86 (87) (DB). 

[See also (Vol. 20) 1933 Sind 232 (234).] 

[3] Suit between third parties for declaration of 
title to and possession ’of, property in receiver’s 
Charge — ^Latter is not necessary party. (*02) 6 Oal 
W N 829 (829) * (’01) 5 Oal W N 27 (28). 

[4] Decree in suit to* which receiver is not patty 
—Plaintiff can ejiforoe decree against property in 
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reoeivers’s liauds after obtaining leave of executing 
Court. Cll*) lOInd Cas 673 (674) (Mad) * (Vol. 12) 
1925 Bdiu 523 (524) (DB). 

[5] ^YUere tbe property in the hands of the receiver 
is inboaded to be affected by the result of the suit 
and the possession of the receiver or the jurisdiction 
of the Court is intended to be interfered with, leave 
of the Court must be obtained and the receiver made 
a party. (’10) 14 (Ul W N 653 C655) (DB) (’H) ^5 
Cal W N 64 (56) (DB) * (’10) 12 Cal L .Tour 368 (371) 
(DB) * (Vol. 10) 1923 Pat 86 (87) (DB) * (Vol. 24) 
1937 Cal 671 (672) (DB) (Vol. 33) 1946 Gal 127 
(128, 129) (DB). 

[See (Vol. 25) 1938 Pat 487 (489) (DB).] 

[6] The receiver is a proper party to proceedings 
for the sale of property in the receiver’s hands in 
execution of a decree for sale on a mortgage. (Vol. 
10) 1923 Mad 144 (146, 147) : 47 Mad 47. 

[7] The receiver is not the legal representative of 
a party and so cannot be brought on the record of a 
proceeding started by such party. (Vol. 25) 1938 
Bom 458 (468) (DB). 

[8] A receiver cannot be added as a party to pro- 
ceedings under S. 145 of the Criminal Procedure Code. 
(’03) 30 Cal 693 (598) (DB). 

[9] Failure to make receiver party to execution 
proceedings does not render such proceedings void. 
(Vol. 39) 1945 Cal 387 (393) (DB). 

43. Notice to opposite party, if necessary, 
before appointment.— [1] The very object of 
appointing a receiver may be defeated in many cases 
if notice were insisted on. (V ol. 10) 1923 Lah 239 
(241). 

[2] In emergent cases a receiver may be appoiirte^ 
without notice to the opposite side. (Vol. 3) 1916 
Gal 427 (427, 428) : 43 Oal 986 (DB). 

[3] Except for very special reasons notice should 
not be excused before an order is made for such 
appointment. (*08) 2 Low Bur Rul 222 (223) (DB) * 
(’83) 1883 Bom P J 160 (160) (DB). 

44. Appointment of new receiver in place of 
old receiver. — [1] Where a receiver ceases to hold 
the of&ce of receiver i^ending a suit filed by him, the 
suit does not abate but may be continued by his 
successor in oface. (’05) 28 Mad 157 (159,160) (DB). 

[See (’21) 61 Ind Cas 888 (889) (DB) (All).] 

45. Joint receivers, — [1] The retirement or 
resignation of one of the receivers does not put an 
end to the order appointing a receiver. (Vol. 3) 1916 
Cal 824 (825) (DB). 

[2] Partition suit— Plaintiff ordered to remain in 
charge of portion of property and defendant in 
charge of remaining property — Order held not ultra 
v'hi es. (Vol. 1) 1914 All 4 (5) : 36 All 19 (DB). 

[3] Ordinarily, it is not open to a Court to appoint 
a receiver when a receiver has already been appointed 
in respect of the same property by another Court. 
(Vol. 11) 1924 Pat 491 (494) : 3 Pat 367 (DB) * (Vol. 
20) 1933 Lah 671 (673) : 14 Lah 779, 

[4] A receiver can be appointed in a mortgage suit 
where the decree is for sale although a receiver has 
already been appointed in jyaspeot of the same pro- 
perty in a prior partition suit, (’ll) 14 Cal L Jour 
526 (628) (DB). 

of office of receivership, — [1] A 

O^i a receiver xnay order that the o&ce 


should continue permanently or for such period as is 
deemed necessary. (*96) 19 Mad 120 (127) : 23 Ind 
App 28 (PC). 

[See also (Vol 31) 1944 Nag 82 (83) : ILR (1944) 
Nag 166 (DB) * (Vol. 32) 1945 All 261 (264) : ILR 
(1945) All 818 (PB).] 

[2] It can also cancel the order of appointment at 
anv time, if it considers it necessary. (’08) 4 Low 
Bur Rul 356 (358). 

[3] Appointment of receiver with consent of 
parties — Still Court has inherent power to discharge 
or remove him. (Vol. 8) 1921 Mad 234 (234) (DB) 
^ (’12) 1912 Mad W N 1208 (1209, 1210). 

[4] Until otherwise ordered by the Court, the 
receiver will continue In office though the suit in 
which he has been appointed has come to an end 
but the purpose of his aj)pointmont has not been 
achieved. (Vol. 12) 1925 Lah 446 (446) : 6 Lah 442 
(DB) (Vol. 11) 1924 Mad 557 (558) (DB) ♦ (Vol. 
4) 1917 Mad 806 (807) * (Vol. 11) 1924 Mad 567 (668) 
(DB) * (Vol. 17) 1930 Mad 67 (68): 52 Mad 967 
(DB) * (Vol. 16) 19*29 Bom 279 (280) (DB) (Vol, 
32) 1945 Sind 75 (79, 80) : ILR (1944) Ear 896. 

[6] A receiver in a partition suit is not discharged 
merely by the passing of a prelininary decree in the 
suit. (Vol. 12) 1925 Lah 445 (446): 6 Lah 442 (DB). 

[6] A receiver in an administration suit cannot 
ordinarily be discharged before the completion of the 
administration. (’01) 5 Oal WN 417 (419) * (’01)5 
OalJ7N261(263). 

[7] Where it was ordered that the receiver would 
be discharged according to the arbitrator’s award on 
his payment of all rents and revenues due in respect 
of the properties in his possession and all pressing 
debts and on his submission of proper accounts, It 
was held that the authority of the receiver continued 
even after this order till he performed all the acts lie 
was required by it to perform. (Vol. 29) 1942 Cal 
394 (399) (DB). 

[8] Application for discharge of receiver does not 
lie to executing Ooiut. (Vol. 32) 1945 Sind 75 (81) : 
ILR (1944) Kar 396. 

[9] A consent order of appointment of a receiver 
does not prevent a iiarly from impugning the 
administration thereunder which is of such a 
character as to amount to a malfeasance or to be, in 
substance, so protracted and imperfect as to be futile. 
(Vol. 11) 1924 P 0 202 (206) (P 0). 

[10] A receiver should not be dismissed summarily 
merely at the instance of one of the parties. (*73) 
19 Suth W R 66 (67) (DB). 

[11] The burden of proving the circumstances 
justifying the removal is on the party applying for 
such removal. (Vol. 3) 1916 Mad 924 (925) (DB), 

[12] Where Incapacity on the part of the receiver 
is alleged it should be clearly proved, (Vol. 16) 1929 
Pat 114 (115) (DBj. 

[13] A receiver may be removed for partialitv, 
(Vol. 13) 1926 Gal 693 (696) : 63 Oal 319 (DB). 

[14] A Court which appoints a receiver has autho- 
rity to pass orders necessary to wind up his charge 
even after the suit has been disposed of, (Vol- 11) 
1924 Lah 683 (584). 

[15] It oan examine the receiver’s accounts and pass 
all necessarv orders. (’95) 22 Oal 1011 (1015, 1016) : 
32 Ind App 203 (PC) (’01) 28 Oal 790 (794) (DB). 

[16] Where the receivership is put an end to 
pending a suit filed by the receiver, the party 
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ascertained to be the true owner can continue the 
suit. (’06) SO Bom 250 (257, 258). 

[17] Where a claim for restitution is made on the 
cancellation of an order of appointment of a recei ver, 
the Court will not, in ordering restitution consider 
the fact that the receiver’s appointment was to the 
applicant's advantage. (Vol. 11) 1924 Rang 181 (181) ; 
1 Bai^ 770 (DB). 

[18] Where any property in the receiver’s posses- 
sion is duly sold away to another, the receiver cannot 
be allowed to continue in possession. (Vol. 2) 1915 
Mad 924 (925) (DB). 

47. “ Court may ... remove any person from 
the possession or custody of the property.*' — [1] 

The rule empowers the Court to remove any person 
from the possession of property in respect of which 
a receiver has been appointed. (Vol. 23) 1986 All 495 
(501, 502) : 58 All 949 (PB). 

[2] The only case in which the receiver’s possession 
can be resisted is that provided for by sub-rule (2), 
(’12) 85 Mad 578 (580) (DB) * (Vol. 7) 1920 Mad 
986 (989) (DB) * (Vol. 26) 1939 Bom 54 (55) : TLB 
(1939) Bom 82 (DB) * (Vol. 6) 1918 Pat 668 (670) 
(DB) * (Vol. 14) 1927 Pat 897 (398) * (Vol. 22) 
1935 Bar® 398 (399). 

[See also (Vol. 24) 1937 Lah 313 (314) * (Vol. 26) 
1939 Sind 888 (334, 335); ILB (1940) Ear 105 (DB) • 
(Vol. 25) 1938 Bang 387 (389); 1938 Bang L B 586 
(DB).] 

[3] Third person in possession — Objection to deliver 
possession to receiver — Court must make inquiry 
into his claim. (’09) 36 Cal 713 (721) (DB) * (Vol. 

8) 1921 Oal 298 (299) (DB) * (Vol. 10) 1928 Mad 129 
(130) (DB) * (’07) 4 Low Bur Bui 856 (.359). 

[4] Person in possession cannot interefere with 
receiver hut should apply to Court for redress. (Vol. 
l) 1914 Oal 560 (563). 

[See however (Vol. 6) 1918 Pat 864 (365) (DB)]. 

[5] Sub-rule (2) applies only to third person in 
possession of the property and is no bar to the 
removal of any party to the suit, from possession. 
(Vol. 29) 1942 Nag 1 (2); ILB (1942) Nag 118 (DB) * 
(Vol. 29) 1942 Pat 240 (242) * (’13) 24 Mad L Jour 658 
(659) (DB) • (Vol. 2) 1915 Cal 85 (36) (DB) * (Vol. 

9) 1922 Lah 444 (446) (DB) (Vol. 12) 1925 Lah 590 
(591). * (Vol. 14) 1927 Sind 280 (280); 23 Sind L B 
49 * (Vol. 16) 1929 Nag 288 (284) * (Vol. 19) 1982 
Mad 193 (195) (DB) • (Vol. 26) 1939 Rang 321 
(328); 1989 Bang LB 403 (PB) * (Vol. 26)1939 
Oudh 116 (118) ;14' Luck 688 (DB) * (Vol. 26) 1939 
Bom 64 (65): ILB (1989) Bom 82 (DB) * (Vol. 11) 
1924 P 0 206 (207) (PC) (Affirming (Vol. 8) 1921 Pat 
43 : 6 Pat L Tour 87) • (Vol. 82) 1946 Oal 298 (299) : 
ILB (1944) 2 Oal 194 (DB) * (Vol. 82) 1945 Oudh 25 
(28) (DB) * (Vol. 33) 1946 Lah 193 (197) (DB). 

[But see (Vol. 7) 1920 hlad 986 (989) (DB) * (Vol. 
23) 1936 Oudh 370 (370) (DB).] 

[6] In a suit against a person in his private 
capacity he cannot be dispossessed o f wakf property 
of which he is in possession as mu iwalli. (Voh 29) 
1942 Oudh 206 (206) (DB). 

[7] The rule does not empower a Court to authorise 
a receiver to enter upon immovable property in the 
possession of another person without his consent to 
take an inventory of such property. (’91) 1891 Pun 
Be No. 69, page 331 (336) (DB). 

[8] The Court instead of actually evicting the 
par^ i» possession, may order him to pay the 


receiver a certain occupation rent. (’68) 10 Suth 
W R 430 (431) (DB). 

[9] Sub-rule (1), cl. (b) refers to the removal of 
persons other than the receiver. Hence an order 
removing a receiver does not fall under that clause. 
(Vol. 11) 1924 Mad 614 (614) (DB) * (Vol. 13) 1926 
Oal 593 (594); 63 Cal 319 (DB). 

48. Summary jurisdiction. — [1] A Court has 
power to enforce summarily a contract made by the 
receiver. (’88) 16 Oal 268 (268) (Case of lease). 

[2] Lease by by receiver — ^Lessee put in possession 
— Lease cannot be set aside in summary proceedings. 
(’09) 86 Cal 52 (56). 

[3] The lease can he set aside summarily when it 
has been granted by the receiver in consequence of 
misrepresentation or fraud practised upon the Court. 
(Vol. 20) 1933 Mad 67 (69) * (Vol. 16) 1929 Cal 
828 (829). 

[4] Judgment-debtor taking money from receiver 
and refusing to pay it back — Court can order repay- 
ment — Order can be enforced as deoiee. (’12) 15 Cal 
L Jour 254 (266, 256) (DB). 

[5] There is nothing in law to prevent the receiver 
from applying for process for contempt. (’01) 28 Oal 
790 (793) (DB). 

[See also (Vol. 22) 1985 Cal 684 (686) (DB).] 

49. Appeal. — ^An order under R. 1 may be one 
either appointing a receiver or may bo one refusing 
to appoint a receiver. In either case the older will 
bo appealable. (’98) 1 Oudh Oas 168 (169) * (Vol. 19) 
1932 Pat 360 (861] (DB) • (Vol. 12) 1925 Lah 489 
(490) * (Vol. 16) 1929 Nag 119 (120) * (1900) 24 Bom 
38 (42) (DB) * (’90) 17 Oal 680 (682) (DB) * (,’04) 
31 Oal 495 (498) (DB) * (’10)6Ind Oas 669 (659) 
1910 Pun Be No. 86. * (Vol. 2) 1916 Bom 137 (138) 
(DB) • (Vol. 8) 1916 All 388 (339) (DB) * (Vol. 18) 
1926 Oal 1006 (1008) (DB) * (’86) 10 Mad 179 (184) 
(FB) * (Vol. 28) 1936 Oudh 337 (337); 12 Luck 636 
(DB) * (Vol. 24) 1937 Sind 161 (162): 81 Sind L B 
28 (DB) * (Vol. 25) 1988 All 3 (4) ILB (1938) All 
35 (DB). 

[See (Vol. 24) 1937 Bom 124 (127) (DB).] 

[2] Order removing or refusing to remove a recei- 
ver is not appealable. (Vol. 1) 1914 Oal 786 (787) 
(DB) • (Vol. 8) 1916 Oal 824 (824) (DB) * (Vol. 11) 
1924 Mad 614 (614) (DB) * (Vol, 18) 1931 All 72 
(73) (DB) * (’03) 1903 All W N 67 (68) (DB). 

[But see (Vol. 26) 1988 Rang 387 (388); 1938 Bang 
LB 686 (DB) * (Vol. 13) 1926 Cal 693 (594): 53 
Cal 319 (DB) * (Vol. 20) 1933 Oal 52 (53, 64); 60 
Oal 162 (DB) * (Vol. 32) 1945 All 371 (374); ILB 
(1946) All 606 (DB).] 

[3] On resignation of receiver smother appointed — 
Order is appealable. (Vol. 82) 1946 Pat 467 (469) ; 24 
Pat 467 (DB). 

[4] An order appointing or refusing to appoint a 
receiver in execution proceedings falls under 0. 40, 
B. 1, and therefore is appealable as an appealable 
order and not as a decree. (Vol. 14) 1927 Lah 190 
(190) • (Vol. 16) 1929 Mad 20 (21) (DB). (DissentiM 
from 1928 Mad WN 390). * (’ll) 14 Cal L Jou'r 489 
(494, 496) (DB) * (Vol. 19) 1932 Oal 189 (192, 193): 
59 Oal 205 (DB) * (Vol. 26) 1938 All 3 (4): ILB 
(1938) All 85 (DB). 

[But see C81) 6 Bom 45 (48) (DB).] 

[5] 'Where an ex parte order is con&rmed by a 
second or^r, an appeal lies only from the latter 
order. (’18) 40 Oal 862 (869) (DB), 

[But see (Vol. 23) 1936 Lah 102 (103).] 
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[6] An order appointing a receiver subject to his 
fumisliing security is not complete or final till the 
security is given and is not appealable till then. ( 11) 
H Cal L Jour 4.89 (499) (BB) * (Vol. 14) 1927 Gal 

^ (Yol, 9) 1922 Pat 577 (579): IPat 
C25 (BB) * ^(Vol. 19) 1932 Pat 360 (361) (BB). 

[7] Order that receiver should be appointed-^ase 
adjourned to future date — Receiver not appointed 
actually — Order is not appealable. (Yol. 2) 1915 All 
129 (129) (BB) (Vol. 11) 1924 All 376 (377) : 46 All 
372 (BB) • (Vol. 7) 1920 All 149 (150): 42 All 227 
(BB) (’38) 67 Cal L Jour 107 (108) (BB) (’ll) 
13 Cal L Jour 157 (168) (BB) * (’09) 3 Ind Gas 430 
(480) (BB) (Cal) * (Vol. 2) 1915 Bom 41 (41, 42) (BB) 
• (Vol. 21) 1934 Nag 64 (64) * (Vol. 26) 1938 Nag 
640 (641.643): ILR (1938) Nag 174 (BB) * (Yol. 
14) 1927 Sind 202 (202, 204) (BB). 

[Bui see (Vol, 6) 1918 Mad 1146 (1150): 40]\tad 18 
(FB) ♦ (Vol. 10) 1928 Lah 48 (60) (Vol. 21) 1934 
Lah 129 (130) (BB) ’’’ (Yol. 25) 1938 Lah 10 (11). 

[8] Where the effect of an order of appointment of 
a receiver and the directions given to him, is to rer 
move any third ^rson from the possession or custody 
of any property, it is an order under cl. (b) of this rule 
and is open to aj^peal by such third party. (Yol. 11) 1924 
Nag 165 (166) (Vol. 10) 1923 Mad 129 (130) (BB) 

(’09) 36 Ca‘1 713 (720) (BB) ’’’ (Yol. 6) 1918 Pat 301 
(302,302): 3 Pat L Jour 573 (BB) (Vol. 6) 1918 
Pat 668 (671) (BB). 

[But sec (Yol. 28) 1941 Rang 286 (238): 1941 Rang 
LR 800 * CYol. 6) 1918 Pat 364 (366) (BB). 


[9J A third party who is not in possession or 
custody of any property has no right of appeal against 
an order dismissing his objection to the appointment 
of a receiver. (Yol. 15) 1928 Oudh 296 (296) (BB). 

[See also (YoL 28) 1941 Rang 236 (238) : 1941 
Rang L R 300.] 

[10] An order under 01. (d) of the rule giving 
directions as to the disposal of the income of the 
property is ax>pealablc, under 0, 43 R. 1 01. (s). (Yol. 
27) 1940 Mad 703 (703) (10) 14 Cal W N 183 (185) 

(BB) * (’13) 17 Gal W N 16 (18) (BB) * (’12) 14 
Ind. Gas 277 (278) (BB) (Mad). 

[But see (Yol. 10) 1923 Lah 239 (240)* (’95) 1895 
Pun Re No. 107 page 500 (601)* (Yol. 20) 1933 
Lah 216 (216, 217).] 


[11] There is no right of appeal from Llia following 
orders. 


(a) An order giving directions to receiver in 
passing his accounts, (’ll) 14 Cal L Jour 445 (464) 
(BB) * (’08) 35 Cal 868 (570) (BB). 


(b) An order construing an order of appoint- 
ment of a receiver. (Yol. 7) 1920 Pat 703 (704) : 6 
Pat L Jour 97. 


fo) An order for the examination of the recei- 
ver’s accounts. (’ll) 13 Gal L Jour 469 (462) (BB). 

( dj An order granting leave to sue the receiver. 
(Yol. 8) 1921 Bom 427 (428) : 46 Bom 99 (BB). 

( e) An order directing a party to pay the recei- 
ver’s remuneration or raising the receiver’s remune- 
ration. (Vol. 17) 1930 Lah 352 (353) * (Vol. 2) 
1915 Cal 74 (75) (BB). 

[See however (Yol. 29) 1942 Nag 64 (65): ILR 
(1942) Nag 671 (BB).] 

[12] 'An ^peal lies under Clause 15 of the Letters 
the^juclgmaixt of a single Judge of the 
mgh Court passed, on an appeal preferred to it under 


Order 43 Rule 1, clause (s). (Yol. 20) 1933 Mad 570 
(572, 577) : 56 Mad 915 (FB). 

[13] There is no right of appeal to the Privy 
Council from an order refusing to appoint a receiver. 
(’95) 22 Cal 928 (930) (BB) * (Yol. 20) 1933 Pat 723 
(BB). 

[14] Appeal from order appointing or refusing to 
appoint receiver — ^Ai)pealable Court will not lightly 
interfere with lower Court’s discretion, (Yol. 28) 
1941 Oudh 328 (331) (BB) * (Yol. 14) 1927 Rang 135 
(135) (DB) *(Yol.20) 193aRang94 \94,95)(BB) * 
(Vol. 10) 1923 Lah 623 (625) * (Yol. 14) 1927 Lah 65 
(66) * (’10) 1910 Pun Re No. 36, P. 99 * (Yol. 7) 
1920 Lah 125 (127) * (’13) 17 Cal WN 974 (976) (BB) * 
(’05) 32 Cal 741 (745) (BB), 

[Sec (’84) 10 Cal 713 (787) (BB.)] 

[16] Appeal from order under this rule — Objection 
in point of propriety or principle — ^Appellate Court 
will interfere. (Vol. 27) 1940 Lah 326 (329) : ILR (1941) 
Lah 590 (BB)* (Yol. 11) 1924 Lah 421 (422) * (’13) 17 
Cal WN 681 (584) (BB) * (Yol. 16) 1929 Pat 114 (114) 
(BB) * (Yol. 9) 1922 Lah 444 (446) (BB).' 

[16] Appellate Court will interfere if lower Court 
has proceeded on wrong view of facts. (Yol. 2) 1915 
Mad 926 (929) (BB). 

[17] Appellate Court will interfere if lower Court 
has not exercised discretion according to legal princi- 
ples. (Yol. 6) 1918 Sind 61 (63) t 11 Sind LR 115 
(BB) * (Yol. 4) 1917 Mad 1009 (1010) (BB) * (Yol. 16) 
1928 PC 49 (50) : 55 Ind App 131 : 55 Cal 720 (PC) * 
(Vol. 19) 1932 Lah 82 (88) * (Vol. 26) 1939 Oudh 01 
(61) (BB). 

[See (Yol. 19) 1932 Cal 194 (196) (BB).] 

[18] The burden of showing that interference is 
necessary, is on the appellant. (*10) 7 Ind Oas34t 
(346) (BB) (All) * (’90) 12 All 436 (438) (FB) * 
(Yol. 24) 1937 Oudh 280 (281) (BB). 

[19] Pending an appeal from an order appointing 
a receiver, the Appellate Court can direct the receiver 
through the lower Court not to take any steps in 
pursuanoG of his appointment, (Vol. 7) 1920 Pat 667 
(568) : 4 Pat L Jour 642 (DB). 

[20] Only those persons who are materially pre- 
judiced by the appointment of the receiver need bo 
made parties to the appeal. Third persons not in 
possession of the property are not necessary parties 
thereto. (Vol. 11) 1924 Cal 466 (458) (BB). 

' [21] A parly who suggests names for the receiver- 
ship is not thereby estopped from objecting to the 
appointment of a receiver in appeal. (Yol. 8) 1021 
All 91 (92) : 43 All 311. 

50. Letters Patent Appeal. — [1] An order apiKiin- 
ting a receiver under Rule 1 is a ** judgment” and is 
appealable under the Letters Patent (Yol. 14) 1927 
Rang 139 (139): 5 Rang 09 (BB). 

[2] An order directing a receiver to advance money 
to a guardian ad liiem to conduct the defence on 
behalf of a minor defendant is not a judgment ” 
within the meaning of the Letters Patent and no 
appeal lies from the order. (’01) 24 Mad 511 (613) 
(BB). 

51. Revieion.— "[1] An order appointing a receiver 

in a case in which the Court has no jurisdiction feo 
appoint a receiver. (Yol. 11) 1924 All 376 (378) : 46 
All 372 (BB). ' 

[2] Third ^rty in possession objecting to appoint- 
ment of receiver — Objection dismissed-^here is no 
right of appeal but revision lies. (Yol. 5) 1918 Pat 
364 (365) (DB). 
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Remuneration. general or special order fix the amount to be 

paid as remuneration for the services of the receiver. 

[1882—S. 503, CL (d); 1877— S. 503.] 

Buties. 3, Every receiver so appointed shall— 

(a) furnish such security (if any) as the Court thinks fit, duly to account for what 

he shall receive in respect of the property ; 

(b) submit his accounts at such periods and in such form as the Court directs ; 

(g) pay the amount 'due from him as the Court directs ; and 

(d) be responsible for any loss occasioned to the property by his wilful default or 
gross negligence. 

[1882— S. 503, els. (e) to (h) ; 1877— S. 503, els. (e) to (h); 1859— S. 243.] 


O. 40 R. 1 (contd.) 

[3] Sale proceedings in execution of mortgage 
decree— Refusal of Court to join receiver to proceed- 
ings is material irregularity — Revision lies. CVol. 10) 
1923 Mad 144 (147). 

52. Practice. — [1] Application for the appoint- 
ment; of receivers should be made in the ordinary 
way by notice of motion in open Court and not in 
Chambeis. (Vol. 14) 1927 Bom 256 (256) (DB) ♦ (*01) 
28 Cal 250 (250). 

ORDER 40 RULE 2— Note 1. 

[1] An agreement without leave of the Court by a 
party to pay remuneration to the receiver is contrary 
to law and is not enforceable. (’03) 30 Oal 696 
(698) (BB). 

[2] Where the managing partner of a partnership 
business consents to act as a receiver without remu- 
neration he does not, by such consent, forgo his right 
to remuneration for managing and carrying on the 
business. (Vol. 13) 1926 Gal 380 (380, 381) (DB). 

[3] Where certain Government securities in deposit 
with a bank are converted under the authority of the 
Court, by the bank itself, into other securities issued 
by the Government, no commission can be claimed 
by the receiver. (Vol. 18) 1981 Mad 36 (36). 

[4] Receiver ordered to retain five per cant of gross' 
sale “ proceeds He cannot take commission on 
» trade discounts.” (Vol. 18) 1931 Mad 600 (601). 

[5] A party dismissed from an action — Receiver- 
ship of his property cancelled consequently — Court 
can order plaintifl to refund to such party the com- 
mission and charges paid by him to the receiver. 
(Vol. 11) 1924 Rang 181^181): 1 Rang 770 (DB). 

[6] The order fixing the remuneration of a receiver 
though passed subsequently must ba regarded as part 
of the order of appointment. (Vol. 29) 1942 Nag 64 
(65): ILR (1942) Nag 671 (DB). 

ORDER 40 RULE 3-Note 1. 

[1] Rule provides for the duties of the receiver. 
(Vol. 18) 1931 Mad 760 (762) (DB). 

[2] A receiver without security should be appointed 
only in the most exceptional circumstances. (Vol. 19) 
1932 P 0 191 (193): 59 Ind App 311: 7 Luck 382 (PC). 

[3] Appellate Court directing lower Court to ap- 
point receiver with security — ^Lower Court appointing 
receiver without security— Appointment not without 
jurisdiction. (Vol. 6) 1919 Oal 533 (534): 46 Oal 
70 (DB). 

[4] Surety satisfying blaim against receiver-^Surefty 
can reimburse himself from sums ordered to ha paid 
to the' receiver. (Vol. 2) 1915 Oal 331 (334) (DB). 


[5] A receiver is liable for all unauthorised expen- 
diture incurred by him. (Vol. 2) 1916 Oal 146 
(148) (DB). 

[6] Litigation expenses incurred by receiver — Re- 
ceiver must show details of expenditure. (Vol. 11) 
1924 Oal 1063 (1064) (DB) * (Vol. 2) 1915 Cal 146 
(148) (DB). 

[7] Court can enquire into question of loss caused 
by mismanagement or negligence at time of passing 
accounts, but it is a matter of convenience and prac- 
tice that such enquiry is relegated to a separate suit. 
(Vol. 29) 1942 Oal 483 (486): ILR (1942) 1 Oal 
677 (DB). 

[See (Vol. 31) 1944 Mad 392 (392, 393): ILR (1946) 
Mad 47. (Application against receiver alleging frau- 
dulent conversion by him — Matter should be referred 
to a regular suit.) * (*01) 5 Oal W N 223 (228).] 

[8] Interest on excess deposit to meet receiver’s 
improper claim is payable by receiver— Where party 
was compelled to borrow at a higher rate than usual 
his claims for such higher rate should be decided in a 
separate suit. (Vol. 2) 1916 Oal 146 (151) (DB). 

[9] No order can be passed against the receiver to 

make good the loss to the ‘ estate due to his gross 
negligence, till the passing of the accounts. (’09) 86 
Oal 62 (67). . ^ 

[10] Where a receiver delegates his duties to an- 
other person and the latter misappropriates the funds 
collected by him; the receiver Will be liable for the 
loss. (’95) 19 Bom 660 (662) (DB). 

[11] Loss from default* of receiver devolves on 
estate and not on decree-holder at whose instance he 
may have been appointed. (’94) 17 Mad 501 (604). 

[12] A jfeceiVer is Hot entitled to recover the costs 
of proceedings, initiated by him through mistake* 
(’12) 22 Mad L Jour 253 (267) (DB). 

[13] A succeeding receiver cannot sue a former 
receiver for funds which he should have realised and 
accounted for. (Vol. 1) 1914 Oal 744 (745): 41 Oal 92. 

[14] Creditor advancing money to receiver for 
management of estate — Receiver’s personal liabilty 
may be expressly excluded by agreement. (Vol. 12) 
1926 Pat 602 (604) (DB). 

[15] A receiver’s liability on account of his wilful 
default or neglect can more appropriately be investi- 
gated in a separate suit against him. (Vol. 14) 1927 
Oal 175 (175) ; 63 Oal 881 (DB). 

[16] An order of the Court giving directions to the 
receiver in passing his accounts is not open to appeal. 
(*08) 35 Oal 568 (570) (DB). ♦ (Vol 18) 1931 Mad 
760 (762) (DB). 

[17] An order in execution, directing the receiver 
who was also a defendant in the suit to pay into 

172 A, M, 
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Enforcement of 
receiver’s duties. 


Where a receiver — 


(a) fails to submit his accounts at such periods and in such form as the Court 

directs, or 

(b) fails to pay the amount due from him as the Court directs, or 

(c) occasions loss to the property by his wilful default or gross negligence, 

the Court may direct his property to be attached and may sell such property, and may appls' 
the proceeds to make good any amount found to be due from him or any loss occasioned ])y 
him, and shall pay the balance (if any) to the receiver. 

[Cf. R. S. C, O. 50 R. 18.] 

OBJECTS AND REASONS 

“We have redrafted this rule on the lines of We think that the power to imprison receivers ia too 
section 18 (4) of the Provincial Insolvency Act, 1907. wide and should be omitted. — S. 0. R. 

PROVINCIAL AMENDMENT 


MADRAS 

BnhsHtute the following for Rule 4 : 

“(1) If a receiver fails to submit hia accounts at such periods and in such form as tlie Court direct s 
the Court may order his property to be attached until he duly submits his accounts in the form ordered. 


O. 40 R. S (contd.) 

Court the amount collected by him prior to his 
appointment is appealable. (Vol. 22) 1935 Mad 464 
f465) fDB). 

[See however (Vol. 29) 1942 Sind 144 (146) ! ILR 
(1942) Kar 343 (DB). (Order directing receiver to 
pay certain amount according to terms of decree 
either to party to suit or third parson— Order not 
appealable).] , . . 

[18] No appeal lies against an order construing an 
order of appointment of receiver. (Vol. 7) 1920 Pat 
703 (704) : 6 Pat L Jour 97. 

[19] Receiver appointed on condition of his fur- 
nishing security. Till security is given there is no 
right oi appeal. (Vol. 14) 1927 Oal 253 (253) (DB). 

[20] An order under this rule is open to revision. 
(Vol. 11) 1924 Sind 35 (36) : 18 Sind L R 335 (DB). 

ORDER 40 RULE 4— SYNOPSIS 

1. Scope and applicability of the rule. 

2. Loss to property by wilful default or gross 

neglect. , 

3. “Court may direct bis property to be 

attached.*’ 

4. Removal of a receiver. 

5. Appeal. 

6. Local amendment (Madras). 

1. Scope and applicability of the rule.— [1] 

The rule provides for coercive steps against the 
receiver who fails to carry out his duties as laid 
down in R. 8. The Court has a discretion to take 
action or not under this rule as against the receiver. 
(Vol. 21) 1984 All 907 (907) (DB). 

[2] When the receiver is guilty of a wilful default 
or gross negligence the only provision for taking 
action against him, apart from proceeding against 
the security, is attachment of his property ; arrest 
and imprisonment are not to be the raethods of 
enforcement. (Vol. 18) 1931 Mad 760 (763) (DB). 

[3] The word “Court” in this rule, as in all other 

rules of this order, means the Court which appointed 
the receiver. (Vol. 80) 1943 Cal 244 (246): ILR 
(1943) 2 Oal 204 (DB). ^ 

2. Loss to property by wilful default or gross 
neglect.— [1] “Property” includes not o^y the 
Corpus of the property entrusted to the receiver but 
ako!ishe income derived from it. (Vol. 3) 1916 Mad 
m 39 Had 584 (DB). 


[2] The rule is residuary provision and covers a 
case of misappropriation also. (Vol. 3) 1916 Mad 621 
(522) : 39 Mad 584 (DB). 

[3] Even a partner appointed receiver of partner- 
sliip assets will be guilty of gross misconduct if be 
appropriates to his own use any of the partnership 
assets. (Vol. 12) 1925 P C 257 (259) (PC). 

[4] A separate suit is the proper proceeding against 
a receiver on cho basis of a wilful default and 
neglect. (Vol. 14) 1927 Cal 176 (176) : 53 Cal 881 
(DB). (5 Oal W N 223, followed.) * (Vol. 8) 1921 
Gal 616 (516) (DB). (Separate suit may be filed 
against receiver even after receiver’s discharge if it 
transpires that he has in his hands moneys belonging 
to the estate.) 

[6] In the undermentioned oases it was held that 
the Court can deal with allegations of wilful default 
and neglect against the receiver in a summary 
proceeding under this rule. (Vol. 30) 1943 Oal 244 
(246, 247): ILR (1943) 2 Oal 204 (DB). (Such an 
enquiry need not be confiued to the account of those 
years only which have not yet been passed by the 
Court but may extend to matters covered by the 
accounts of the previous vears which liad already 
been passed by it.) * (Vol. 14) 1027 Rang 334 (334). ' 

[6] Receiver alleged to bo guilty of fraud and 
mis-appropriation — Refereuce to Commissioner if 
wrong— Parties should be referred to a suit. (Vol, 31) 
1944 Mad 392 (392) : ILR (1945) Mad 47 (DB). 

[7] If money paid by a receiver does not reach tine 
proper destination, lie must make good the loss, 
unless he can show that he acted with perfect 
regularity and has used suoli a degree of prudence as 
would be expected from an ordinary individual in 
liis own affairs. (Vol. 17) 1930 Pat 232 (234) (DB). 
(Receiver was held to have exercised requisite degree 
of oaro.) 

[8] Receiver appointed — ^Decree in favour of estate 
about eleven years old— After his appointment recei- 
ver applying for arrest of debtor but not for attach- 
ment of his properties on ground that it was very 
much encumbered — ^Receiver is not guilty of any 
negligence unless it is shown that attachment of 
debtor’s property would have been profitable to the 
estate. (Vol. 18) 1931 Mad 760 (764, 766) (DB). 

3. “ Court may direct his property to be 
attached — [1] Where a receiver dies, his property 
in the hands of his legal representatives may be 
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(2) The Court may, at the instance of any party to any suit or proceeding in which a receiver 
has been appointed or of its own motion, at any time make an enquiry as to what amount, if any, is due 
from the receiver as shown by his accounts or otherwise, or whether any loss to the property has been 
occasioned by his wilful default or gross negligence, and may order the amount found due or amount of 
the loss so occasioned to be paid by the receiver into Court or otherwise within a period to be fixed by the 
Court. All parties to the suit or proceeding and the receiver shall be made parties to any such enquiry. 
Notice of the enquiry shall be given by registered post to the surety, if any, for the receiver, but the cost 
of his appearance shall be borne by the surety himself unless the Court otherwise directs : 

Provided that the Court may, where the account is disputed by the parties and is of a complicated 
nature or where it is alleged that loss has been occasioned to the property by the wilful default or gross 
negligence of the receiver, refer the parties to a suit. In all such cases the Court shall state in writing its 
reasons for the reference. 

(8) If the receiver fails to pay any amount which he has been ordered to pay under sub-rule (2) 
of this rule, within the period fixed in the order, the Court may direct such amount to be recovered either 
from the security (if any) furnished by him under Rule 3, or by attachment and sale of his property, or, if 
his property has been attached under sub-rule (1) of this rule, by sale of the property so attached, and may 
apply the proceeds of the sale to make good any amount found due from him or any loss occasioned by him 
and shall pay thelaalance (if any) of the sale proceeds to the receiver.” 

[P. Lis. No. 60 of 1933.] 

5 . Where the property is land paying revenue to the Government, or land of which 
When Collector may the revenue has been assigned or redeemed, and the Court considers 
be appointed receiver, that the interests of those concerned will be promoted by the manage- 
ment of the Collector, the Court may, ith the consent of the Collector, appoint him to be 
receiver of such property. 

[1882— S. 504; 1877— S. 504; 1859— S. 92.] 

Rule 6— MADRAS PROVINCIAL AMENDMENT. 

Add the following as Rule 6: 

** R. 6 . Wile re the property belongs to a co-operative society registered under the Madras Co-opera- 
tive Societies Act or to a member of such co-operative society, and the Court considers that the, interest of 
those concerned will be promoted by the management of an officer of the co-operative department, the Court 
may, with the consent of the officer, appoint him to be receiver of such property.” 


O. 40 R. 4 (contd,) 

attached. (Vol. 30) 1943 Gal 244 (247) *. ILR (1948) 
2 Cal 204 (lb). (Legal representatives cannot be 
made personally liable.) (Vol. 8) 1916 Mad 521 
(622) : 39 Mad 584 (LB), 

[2J Before directing attachment of property under 
this rule* Court must first determine the exact 
amount for which receiver is liable after due enquiry 
under Rule 8, and give him opportunity to pay the 
same. (Vol. 10) 1923 Mad 85 (86) (LB). 

4. Removal of a receiver* — [1] The Court has 
inherent power in the exercise of its discretion, to 
remove a receiver appointed by it. (*12) 1912 Mad 
W N 1208 (1209. 1210). * (Vol. 18) 1931 All 72 (78) 
(LB). ♦ (’90) 13 Mad 390 (394) (PC). 

[See however (Vol. 3) 1916 Mad 924 (925) (LB).] 

[2] A receiver who has not complied with the 
Court's orders to keep proper accounts should be 
removed from office. (Vol. 28) 3941 Gal 144(146): 
ILR (1940) 2 Cal 102 (105, 106). (Vol. 12) 1925 Lah 
309 (812). 

[3J A receiver can be removed only by the Court 
appointing him. (Vol. 12) 1926 Lah 809 (310). 

5. Appeal. — [1] An order unHer this rule is 
appealable under O. 43, R. 1. cl. (s). No appeal lies 
from the following orders. 

(а) An order which merely declares that the 
receiver is liable to the estate for a certain sum of 
money and which is not accompanied by any order 
for the attachment of his property. (Vol. 18) (1931 
Mad 760 (763, 768) (LB). (Order of realization out 
of receiver’s security — ^Appeal lies.) 

(б) Au order fixing the period for which an account 
is to be filed. (Vol. 7) 1920 Pat 703 (704): 5 Pat L 
Jour 97. 

(c) All order removing a receiver from office. (Vol. 
20) 1983 Oal 62 (64^- 60 Gal 162 (LB). (Receiver 
cannot appeal from such order— Otherwise the order 
is appealable). 


(d) An order for refund of losses to the estate due 
to the receiver’s neglect. (Vol. 9) 1922 Lali 224 
(224) (LB). 

(e) An order directing the receiver to pay a 
certain sum of money into Court without any order 
for the attachment of his property. (Vol. 9) 1922 Mad 
234 (236) (LB). 

[Sec also (Vol. 18) 1981 Mad 760 (764) (LB),] 

(/) An order directing the receiver to pay a 
certain sum of money by way of damages. (Vol. 12) 
1925 Rang 266 (266) : 3 Rang 818 (LB). 

' [2] In an appeal from an order for attachment 
under Rule 4, the propriety of an order under Rule 3 
requiring the receiver to pay a certain sum of money 
to the estate can he attacked. (Vol 7) 1920 Pat 220 
(221): 4 Pat L Jour 636 (LB). * (Vol. 10) 1923 
Mad 86 (86) (LB). (Voh.ll) 1924 Sind 35 (36): 18 
Sind LR 835 (LB). 

[3] An order passing a receiver’s account ib appeal- 
able inasmuch as it is really an order refusing relief 
against the receiver under this rule. (Vol. 8) 1921 
Bom 427 (428): 45 Bom 99 (LB). 

[But see (Vol, 30) 1943 Cal 244 (246) : ILR (1943) 
2 Gal 204 (LB). (Order refusing to re-open receiver’s 
account for previous years which have alread)' boon 
passed does not come under this rule and ianob 
appealable). 14 Oal L Jour 445 relied on ; (Vol. 8} 
1921 Bom 427 : 46 Bom 99 not followed)]. 

6. Local amendment (Madras). — [1] Courts in 
Madras are bound to deal with receiver directly and 
not direct parties to separate suit — ^Proceedings under 
0. 40 R. 4, O.P.O. — ^Proper occasion for making allega- 
tions against receiver is when his' accounts arc 
passed, (Vol. 23) 1936 Mad 321 (823). 

ORDER 40 RULE 5— Note 1. 

[1] When attached property is seized and retained 
by a Collector acting as a receiver, his acts cannot bo 
disputed by way of motipn to discharge the attach- 
ment. (’71) 1 5 Suth W R 347 (348) (LB). 
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OEDEE XLI, 

APPEALS EROM ORIGINAL DECREES. 

1 . (1) Every appeal shall be preferred in the form of a memorandum signed by the 
Perm of appeal, appellant or his pleader and presented to the Court or to such ofBioer as it 
What to aoeom- appoints in this behalf. The memorandum shall be accompanied by a 
pany memorandum. ^Qpy Qf decree ap^aled from and (unless the Appellate Court 
dispenses therewith) of the judgment on which it is founded. 

(2) The memorandum shall set forth, concisely and under distinct heads, the grounds 
Contents of of ob]ection to the decree appealed from without any argument or narrative ; 
memorandum, and such grounds shall be numbered consecutively. 

[1882— S. 541 ; 1877— S. 541 ; 1859— S». 333, 335. See S. 96 to 99, 107 and 108.] 


ORDER 41 RULE 1-SYNOPSlS. 

1. Memorandum of appeal to be signed by ap> 
pellant ot his pleader. 

2e Presentation of memorandum appeal. 

3h Presentation with defective vakalatnama. 

4. Memorandum must be accompanied by copies 
of judgment and decree* 

So Date of presentation for purposes of Umi** 
tation* 

6. Omission to file copy of decree in rival 
appeal* 

7* Two decrees in two cross-appeals or two 
cross-suitsb 

S* Limitation for appeal* 

9* Misdesedption in the memorandum of 
appeal* 

lO* Grounds of objection* 

11. Grounds that may he takep in the memo- 
randum of appeal for the first time* 

12* When appellate Court may not interfere 
with findings of fact* 

13* Competency of appeal* 

14* Consolidation of appeals* 

15* Stamp on memorandum of appeal* 

16. Refund where memorandum is over- 

stamped. 

17. Applicability of the order to other pro- 

ceedings. 

1. Memorandum of appeal to be signed by 
appellant or his pleader. — [1] By virtue of the pro- 
viBions of 0. 3 R. li an agent of the Sppellant, duly 
authorized, can sign the memorandum of appeal. 
(Yol. 10) 1923 Lah 484 (485) (DB). 

[2] Appeal filed on behalf of a company by one of 
its officers not duly authorized to do so — ^Defect can 
be cured by putting* in a power of attorney duly^ 
authorizing him to file the appeal. (*10) 34 Bom 1 

( 11 ) im- ^ 

[3] Memorandum of appeal signed by pleader— 

Vakalat not signed by party— rPefect can be subse- 
quently rectified by the party signing it. (Yol. 7) 
1920 Lah 212 (213). (1913) 11 All L* Jour 779 (783). 

[4] Appeal signed by appellant — ^He need not write 
memorandum of appeal himself. (Yol. 10) 1923 Lah 
484 (485) (DB). 

[5] Appeal consisted of two documents one con- 
taining names of the parties and the other containing 
the grounds of appeal— Latter not signed by party — 

not to tfe 9 ?ippeal,. (Y ol. 7) 1920 Lah 


2. Presentation of memorandum of appeal.— 

[1] 0. 3 R. 1 applies to prosentation’of a nifiniorandum 
of appeal. (Yol. 28) 1941 Oudh 169 (170). 

[2] Presentation of memorandum of appeal: by 

pleader holding a power of attorney from the party 
expressly authorizing him to present it-Power not filed 
with appeal — ^Presentation is valid. (Yol. 12) 1925 
Lah 331 (332). ('94) 1894 All WN 181 (ISI) (DB). 

* (Yol. 26) 1939 Rang 1 (6) ; 1939 Rang L,R. 108 (PB). 

[But see (1900) 22 All 831 (332) (DB).] 

[3] Appellant minor— Memorandum of appeal may 
be presented by appellant's guardian aeZ litem, (Yol 17) 
1930 All 456 (457): 52 All 494 (DB). 

[4] Presentation by an unauthorized agent is no 
presentation in the eye of the law. (Yol. 17) 1030 
All 112 (112) (DB). ^ (Yol. 26) 1980 Lah 41 (42). 

[5] A presentation to the Judge at his private resi- 
dence after Oourt hours on the last day of limitation, 
is sufficient compliance with the law. (’12) 84 All 
482 (486) : 14 Ind Gas 744 (744) (PB). (Yol. 18) 1931 
Lah 671 (672). 

[6] A presentation during the vacation or oven 
on a Sunday is valid. (Yol. 10) 1923 Pat 150 (151): 2 
Pat 264. 

[7] Memorandum of appeal deposited in the box put 
up by the Appellate Oourt for the purpose— It is validly 
presented. ('08) 1908 Pun W R No. 71 * (37) 39 Pun 
L. R. 456 (457). 

[8] Presentation to an officer of the Oourt other 
than the one appointed by the Oourt or by placing 
the memorandum on the table of the appointed officer 
in his absence is not valid. (’71) 3 N. W. P. H. 0. R. 
342 (342) (DB) (Yol. 10) 1923 Pat 160 (151): 2 
Pat 264. 

[9] Sending of a memorandum by post is not a valid 
presentation. (’94) 8 0. P. L. R. 93 (93). 

[10] A debtor in civil jail is entitled to present an ap- 
peal without the assistance of a pleader. (*70) 6 Mad 
H. 0. R. App 88 (39) (DB). 

[11] Omission to join the necessary parties to an 
appeal— Appeal is invalid. (’13) 18 Ind Gas 37 * (’39) 
1913 Pun Re^No. 69 (DB). 

3. Presentation with defective vakalatnama* — 

[1] The presentation of a memorandum of appeal by 
a vakil without any authority from the party is not 
valid. (Yol. 7) 1920 Pat 581 (582) (DB) (Yol. 8) 
1921 Nag 27 (27, 28). *(1911) 13 Cal L Jour 544 
(DB). ^ol. 23) 1936 Lah 195 (196). * (Yol. 26) 1939 
Lah 41 (42). 

[2] Party omitting by oversight to sign vakalat- 
nama — ^Appeal not invalid. (Yol. 7) 1920 Lah 2X2 
(21$). * (1913) 11 All L Jour 779 (783). 
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PROVINCIAL AMENDMENTS 

LAHORE 

Add the following proviso to buh-rule (1) t 

“Provided that when two or more oases are tried together and decided by the same judgment, and 
two or more appeals are filed against the decrees, whether by the same or different ax:)pellants, the olticer 
appointed in tlxis behalf may, if satisfied that the questions for decisions are analogous in each appeal, 
dispense with the production of more than one copy of the judgment.” [7-12-1932,] 

MADRAS 

(1) Add the following sentence and proviso to sub-rule (1) ! 

“The copy of the judgment shall be a printed copy in every case in which the Higli Court has 
prescribed that the judgment shall be printed when a copy is applied for, for the purpose of appeal.” 

[3-5-1917.] 

“Provided that, in appeals from decrees or orders under any special or local Act to which the 
provisions of Parts 11 and HI of the Limitation Act, IX of 1908, do not apply and in which certified copies 
of such decrees or orders have not been granted within the time prescribed for -preferring an appeal, the 
Appellate Court may admit the memorandum of appeal subject to the ipi^o^uction of the copy of the decreeo 
or order appealed from within such time as may be fixed by the Court.” [Dis. No. 2135 of 1918.] 

(2) Add the following sentence to sub-rule (2) : 

“The memorandum shall also contain a statement of the valuation of the aiipeal for the purixo&es of 
the Court-fees Act.” [Dis. No. 2057 of 1917.] 


O. 41 R. 1 (contdj 

[3] Vakalatnama not filed with the memorandum 
of appeal — ^Appeal not invalidated. (Yol. 13) 19^ 
Bom 836 (336) (DB). 

[See however (1911) 13 Gal L. Jour BU (646) (DB).] 

[4] Where an appellant executes a vakalatnama in 
favour of two persons, but one of them alone accepts 
it, the presentation of the appeal by the latter is a 
valid presentation. (*93) 16 ilad 285 (286) (DB)., 

[6] Name of vakil presenting memorandum of 
appeal omitted in the vakalatnama — ^Presentation is 
not invalid — Defect can be cured. (Vol. 5) 1918 Cal 
482 (482, 483) (DB). * (Vol. 19) 1932 Lah 134 (136). 
* (Vol. 24) 1937 Lah 719 (720). (Vol. 19) 1932 Pat 
8 (4) (DB). * (Vol. 10) 1928 Nag 182 (185): 19 Nag 
L. R. 36. (Distinguishing (V ol. 3) 1916 Nag 10 : 12 
Nag L, R, 189). * (Vol. 10) 1923 Nag 281 (281). 

[But see (Vol. 18) 1931 All 767 (768) (DB). * (Vol. 1) 
1914 All 636 (637) : 36 All 46 (DB). 

[6] Appeal filed without vakalatnama — ^Advocate 
bona fide believing that same was filed in trial Court — 
Mistake corrected after limitation — ^Irregularity is 
not fatal and appeal should not be dismissed. (Vol 32) 
1945 Oudh 200 (202) ; 20 Luck 350 (DB). 

[7] Appellant engaging ifieader — ^Pleader signing 
power and memo, of appeal — ^Pleader being busy 
memo, presented by another pleader on verbal instruc- 
tions of pleader engaged — Pleader engaged subse- 
quently appearing on several dates — ^Appeal held 
properly presented and irregularity if any cured or 
condoned. (Vol. 31) 1944 Lah 131 (132, 134): I.L.R. 
(1946) Lah 274. 

4* Memorandum must be accompanied by 
copies of judgment and decree. — [1] A memoran- 
dum of appeal must be accompanied by a copy of the 
decree appealed from. (Vol. 10) 1923 Mad 482 (483) 

(1912) 15 Gal L Jour 498 (499) (DB). * (Vol. 23) 
1936 Lah 293 (294). * (Yol. 25) 1938 Nag 233 (234). 

[See (Vol. 20) 1933 Lah 938 (939) (DB).] 

[2j A memorandum of appeal not accompanied by 
a copy of decree is not a valid appeal even if the 
decree has not yet been prepared or the ajppellant is 
under an erroneous impression that.it has not yet 
been prepared. (Vol. 30) 1943 Mad 185 (186): LL.R. 
(1943) Mad 297 (DB). * (Vol. 32) 1946 Oudh 96 (100). 
^ C94) 16 All 77 (78). (Vol. 7) 1920 Pat 280 (281). 

(Vol. 12) 1925 Nag 62 (63). * (Vol. llj 1924 Nag 271 


(273,274): 20 Nag L. R.‘131. ^ (Vol. 8) 1921 Upp 
Bur 15 (15): 4 Upp Bur Rul 75. * (’87) 1887 Pun Ro 
No. 53, p. 110 (llO) (DB). * (Vol. 19) 'l932 Cal 680 
(695): 59 0al 781 (DB). * (Vol. 24) 1937 Oudh 613 
(617): 13 Luck 697 (DB). "^(701. 9) 1922 Lah 191 
(192): 3 Laii 74. * (Vol. 9) 1922 Lah 170 (171) (DB). 

(1912) 16 Cal L. Jour. 116 (118) (DB). (1912) 16 

Cal L. Jour 133 (134) (DB). 

" [3] Copy of decree filed after expir\' of the period 
of limitation — Court can excuse delay under S. 5 of 
the Limitation Act. (Vol. 10) 1923 Mad 182 (483). 

(Vol. 9) 1922 Lah 170 (171) (DB). 

[See (Vol. 24) 1037 Oudh 65 (66): 12 Luck 172 
(DB).] 

[4] Copy of the decree ah-’eady filed in another pro- 
ceeding — ^No sufficient reason for not filing copy. 
(Vol. 14) 1927 Lah 423 (424). 

[6] Appeal in land acquisition case — Copy of the 
award sltould be filed along with the memorandum 
of appeal. (Vol 16) 1928 Lah 2G3 (264) (DB). 
* (Vol 14) 1927 Lah 49 (49, 50) : 7 Lah 539 (DB). 

[6] Probate case — Copy of decree should accom- 
pany memorandum of appeal (1912) 16 Oal L. Joqr 
116 (118) (DB). * (Vpl. 26) 1938 Sind 36 (37) (FB). 

[7] Order rejecting a plaint — Appeal — ^No separate 
decree sheet is necessary. (Yol 23) 1936 Pesh 155 
(166) (DB). 

[8] Decree consisting of two distinct parts — Appeal 
in respect of one of them— It is sufficient to file a 
copy of that part of the decree which is being chal- 
lenged. (Vol 23) 1936 Oal 751 (762): 1. L. R. (1937) 
1 Gal 573 (DB). 

[See however (Vol 30) 1943 Mad 166 (186); LL^R. 
(1943) Mad 297 (DB).] 

[9] A memorandum of appeal should also be accom- 
l^anied by a copy of the judgment appealed from. A 
copy of the final judgment is sufficient. Interim 
orders and judgments disposing of preliminary issues 
in the case need not be filed. (Vol 16) 1929 Lah 481 
(483): 10 Lah 687 (FB) ( (Vol J.3) 1926 Lah 638; 
(Vol 14) 1927 Lah 449; (Vol 14) 1927 Lah 461; 
(Vol 15) 1928 Lah 46 and (Vol 15) 1028 Lah 60 over- 
ruled.) • (Vol 19) 1932 Lah 136 (137) (DB). (Vol 32) 
1945 Oudh 194 (196), 

[10] The Court has no power to dispense with a 
copy of the deoree. (Vol 14) 1927 Lah 49 (50) : 7 
Lah.589 (DB). * (1918) 17 Oal L, Jour 66 (68, 69) 
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(3). Add ilie following as a now sub-rule (3) : 

“ (3) Whon an appeal is presented after tlio period of limitation prescribed therefor, it shall be 
accompanied by a petition supported by affidavit setting forth the facts on which the appellant relies to 
satisfy the Court that ho had sufficient cause for not preferring the appeal within such period, and the Court 
shall not proceed to deal wnth the appeal in any way (otlierwise than by dismissing it either under Rule 11 of 
this order or on the ground that it is not satisfied as to the sufficiency of tlio reasons for extending the period 
of limitation) until notice has bean given to the respondent and his objections, if any, to the Court acting 
under tlio provisions of section 5 of Act IX of 1908 have been hoard.” [27-1-1927.] 


N..W. F. P. 

Add the following as proviso to sub-rule (l) ; 

“Provided that whoa two or more cases arc tried together and decided by the same judgment and 
two or more appeals are filed against the decrees by the same axipollant or appellants it shall not be necessary 
to produce more tliau one copy of the judgmout.” [12-11-19*12.] 

PATNA 

Add the following proviso to sub-rule (1): 

“Provided tliat when the decree appealed from is a final decree in a partition suit and embodies the 
allotment papers, tlio appellate Court may accept a copy of the decree containing only a portion of the 
<i/llotment papers ; provided further that the appellate Court may, subsequently, on the application of tlie 
respondent require a copy of the remainiug or any further portion of the allotment papers to be filed by the 
appellant.” [12-2-1936.] 


O, 41 R, I (contd.) 

(DB). (’ll) 7 Nag L. R. 67 (72). (Vol. 17) 1930 

Rang 182 (183). " (Vol. 12) 1925 Lah 138 (439): 6 
Lah 218 (DB). 

[11] Court can di spouse with the copy of the judg- 
ment. (Vol. 31) 19 ii Mad 90 (90. 91) : 1. L. R. (1914) 
Mad 681. 

[12] Unless dispensed with, a memorandum of ap- 
peal unaccompanied by a copy of the judgment is not 
valid. (Vol. 2) 1915 Mad 498 (493, 494) (PB). (Vol. 16) 
1928 Nag 131 (132). * (Vol. 14) 1927 Lah 449 (451) 
(DB). (Overruled in (Vol. 16) 1929 Lah 481: 10 Lah 
587 (EB) on another point.) * (Vol. 17) 1930 Lah 935 
(036) (DB). (Vol. 25) 1938 Nag 233 (235). 

[13] Appeal admitted without a copy of the judg- 
ment — The order admitting appeal amounts to an 
order dispensing with such copy. (Vol. 13) 1926 Nag 
57 (60) (DB). * (Vol. 14) 1927 Lah 451 (452) (DB). 

[See also (Vol. 26) 1939 Cal 711 (712).] 

[14] The power to dispense with the copy of the 
judgment should ordinarily be exercised at the first 
hearirrg. (Vol. 15) 1928 Lah 60 (61) (DB). (0\erru]cd 
in (Vol. 16) 1929 Lah 481: 10 Lah 587 (EB) on diffe- 
rent point.; 

[15] Oojpy of the judgment filed in another procee- 
ding — This is no sufficient ground for dispensing 
With the copy. (Vol. 14) 1927 Lah 721 (722) (DB). 

[16] A memorandum of appeal from an order should 
be accompanied by a copy of the order appealed from. 
(Vol. 29) 1942 Oudh 349 (349) (DB). *. (Vol. 10) 1923 
Bom 177 (181): 47 Bom 349 (DB). 

[See (Vol 25) 1938 Lali 360 (361).] 

[But see (Vol. 11) 1924 Oudh 229 (229).] 

[17] Formal order not drawn *up or formal order 

being an exact copy of the concluding portion of tlie 
judgment — ^Failure to file a copy of such order docs 
not imalidate the appeal. (Vol. 20) 1933 All 702 
(763,764) : 56 AllT 27 (DB). (1912) 14 Ind Caa 

1006 (1006) : 15 Cal L Jour 498 (DB). * (Vol. 10) 
1923 All 579 (679) (DB). 

[18] Where appeal from an order under S. 47 is not 
ac^papanied by a copy of the formal order which is 

limitation, appeal is incompetent, 
1(852): l6 Luolf669 (DB), 


[19] Appeals by same party and against same 
icspondcnt — Copy of order filed in one appeal only— 
Held, sufficient. (Vol. 27) 1940 Pat 176 (176). 

[20] Api^eal from order under S. 47 — ^Judgment and 
decree must bo filed. (Vol. 5) 1918 All 394 (396): *10 
All 12 (DB). 

[21] Decree amended — ^Appeal must be accompanied 
by a copy of the amended decree, (’ll) 11 Ind Oas 8 
(8) (Cal). 

[See also (Vol. 30) 1943 Mad 186 (186): L L. R. 
(1943) Mad 297 (DB).] 

[22] Decree amended after filing of appeal — ^Appel- 
late Court may permit a copy of the amended decree 
to be attached to the memorandum of ax^peal — ^Appeal 
is then against the amended decree. (Vol. 5) 1918 
Gal 630 (531) (DB). 

[23] Amendment of decree only for making iis 
meaning clear — No. copy of the amended decree need 
be filed — ^Appeal already filed is competent. (Vol. 13) 
1926 Cal 1166 (1167) (DB). 

[See (Vol. 26) 1938 Lah 76 (78) (DB).] 

[24] “Copy” means a certified copy. (Vol. 16) 1929 
Lah 771 (772) (DB). 

[See however (Vol. 13) 192G Lah 104 (401).J 

[25] Coxw of the translation of decree not euouf;lu 

(Vol. 8) 1921 Lah 266 (267) (DB). (1930) 12 Lah 

L. Jour. 305 (306). 

[26] Printed copy of the judgmout is not required 
to be filed. (Yol. 3) 1916 Mad 1165 (1166, 1167) (DB). 

[27] The copy need not be obtained by the 
a-p^ell(X>ni himself. (Vol. 7) 1920 Mad 159 (160) : 43 
Mad 683 (DB). 

[28] A copy of the trial Court’s decree need not be 

filed along with a memorandum of second appeal. 
(’07) 32 Bom 14 (24) (FB). ('82) 4 Mad 419 (420) 

(FB). 

5. Date of presentation for purposes of limi- 
tation. — [1] Memorandum of appeal ffied within the 
period of limitation— Copies of the decree and judg- 
ment not filed till 'after the expiry of the period of 
limitation— Appeal is barred* (’08) 32 Bom 14 (22,23) 
(FB). * (’89) 16 Cal 250 (251) (DB). (’90) 12 All 129 

(138. 139) (FB). (Vol. 7) 1920 Pat 280 (281). (Vol. 2) 
1916 Oal 666 (667) : 42 Cal 483 (DB). * (’ll) 1911 
Pan W, R. No. 8 * (Vol. 4) 1917 Lah 436 (437) : 1917 
Pun Re Ho* 67 (DB)* 
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O. 41 R. 1 (contd.) 

[2] Appeal filed but copy of the decree iasuffioieutly 
stamped — ^Appeal returned for making up deficiency 
in court-fee — Appeal is filed for purposes of limita- 
tion only on the date when it is filed agaiji after 
anaking up deficiency. (Vol. 22) 1935 Lali 124 (125). 

(*37) 39 Pun L. R. 502 (503). 

[3] Appeal filed against a nrinor respondent — ^Name 
of guardian ad litevinot brought on record till after 
the period of limitation. Appeal not barred hv 
limitation. (*0S) 30 All 55 (56) (DB). •* (Yol. 23) 
1936 Pat 153 (166) (DB). 

6. Omission to file copy of decree in rival 
appeal. — [1] Several appeals from one judgment by 
different appellants — Copy of the judgment and of 
the decree should be filed in each appeal. (Vol. 9) 
1922 Pat 580 (581) : 1 Pat 570 (DB). * (Vol. 12) 1925 
Lah 438 (439) : 6 Lab 218 (DB). (Vol. 15) 1928 Lah 
216 (217, 218)) : 9 Lah 70 (DB). 

[2] Same appellant filing different appeals from 
the same judgment — ^Piling of a copy of the judgment 
in one of the appeals only is sufficient. (Vol. 2) 1915 
Mad 493 (494) (DB). 

[See (Vol. 9) 1922 Pat 580 (581) ; 1 Pat 070 (DB). 

* (Vol. 2) 1915 Gal 066 (066, 667) : 42 Gal 433 (DB). 

[See also (Vol. 19) 1932 Pal 340 (349) ; 12 Pat 36 

(DB).] 

7. Two decrees in two cross-appeals or two 
cross-suits. — [1] The following cases hold that 
where an appeal and a cross-appeal are heard 
together and disposed of by a single judgment but 
two separate decrees are drawn up in an appeal 
against the judgment, filing a ooi^y of one of the 
decrees only is valid. (Vol. 3) 1916 Lah 166 (167) : 
1916 Pun Re No. 84 (DB). * (Vol. 13) 1920 Lah 458 
(468): 7 I*ah 447 (DB) (Vol. 13) 1926 Lali 540 1541). 

[2] The following oases hold contrary. (Vol. 6) 
1919 Lah 42 (43) : 1 Lah 88. * (Vol. 9) 1922 Lah 
390 (391) : 3 Lah 257 (DB). ““ (1926) 13 Oudh L. Jour. 
609 (611). * (Vol. 5) 1918 Pat 219 (220) : 3 Pat 
L. Jour. 96. 

[3] Cross-suits involving same issue — Appeal must 
be filed^gainst decisions in both — ^Appeal in one is 
not competent. (Vol. 28) 1936 Rang 401 (402) (DB). 

8. Limitation for appeal. — [1] The High Court 
of Madras has added sub-rule (3) to this rule under 
which when an appeal is presented out of time, the 
question whether the delay in filing the appeal should 
be excused or not must be decided before the memo- 
randum of appeal is admitted. (Vol. 21) 1934 Mad 
803 (304): 57 Mad 741. 

9. Misdescription in the memorandum of 
appeal— [1] Appeal described as being from an 
order instead of being as one from a decree — Mis- 
description will not invalidate .the appeal. (’92) 14 
All 221 (222). (12 All 61 (EB) explained and not 
followed.) 

[See also (1910) 8 Mad L. Tim, 199 (199) (DB).] 

[But see (’08) 5 All L. Jour. 645 (546). (12 All 61 
(EB) followed.)] ^ ^ V 

[2] Mistake in the description of the respondents 
does not entail the dismissal of the appeal when the 
defect is formal. (Vol. 24) 1937 Lah 60 (61). 

[3] A appealing on Ms own bahalf and on behalf of 
idols as mamger— A naming himself in grounds of 
appeal but idols not mentioned nor A mentioned as 
appealing on behalf of idols*— Case held one of 
misdescription and memorandum of appeal could be - 


(Vol. 31) 1944 Oudh 162 (190) : 20 Luck 


amended. 

108. 

10. founds of objection.— [1] Onus ia on the 
.ippaliant to show that the Lower Court’s judgment 
is wront,. (Vol. 27) 1040 All 467 (476) 

0)1922 PC 39 (40) (PC). * (Vol. 8) W21 P. a 65 

’ C66) 11 Moo Ind App 
(PO)- , (Vol. 5) 1918 Oal 363 (368, 8M) 
(SB). * (Vol. 4) 1917 Lah 297 (300) ; 1917 Pun Re 
No lOG (DB). * (-13) 1918 Pun L. R. No. 241paKO 
804 (808) (DB). •» (Vol. 12) 1925 Oudh 224 02241 

• (Vol. 20) 1933 Oudh 142 (146) (DB). * (’37) 1937 A.11 

L. Jour. 1027 (1029) (PC). ^ 

[2] The memorandum of appeal should state the 
grounds of objection on which the decree ia attacked. 
(’82) 6 Bom 804 (806) (DB). * (Vol. 22) 1985 Mad 282 
(288, 284) : 68 Mad 771 (DB). 

[3] Grounds of objection should not be vague but 
must raise specifio issues. (’95) 8 O.P.L.R. 81 (821 

• (Vol. 10) 1923 Oudli 113 (113). ' ^ 

[4] The appellant can set up any ciroumstanee 
showing that the Judge of the Lower Court was 
dwqualified to try the ease. (’99) 22 Mad 155 (159) 

[See (’79) 3 Cal L Rep 23 (24) (DB).] 

[6] Order appealed against drseretionary— Appellate 
Court should not interfere unless satisfied that the 
discretion was not judicially exercised. (Vol. 211 
1984 Cal 694 (697) : 61 Oal 814 (DB). ^ 

11. Grounds that may be taken in the 
memorandum of appeal for the first time. — [1] 

Appellant cannot be allowed to raise in his memo* 
randum of appeal a new case. (Vol. 82) 1945 Bom 
187 (188, 1S9V. I L. R. (1945) Bom 82. • (Vol. 80) 
1948 Cal 1 (9) ; I. L. R. (1942) 2 Oal 268 (DB). • (Vol. 
30) 1948 0.il 455 (456);I.L.E. (1943) 1 Oal 59 (DB).’^(Vol 
80) 1943 Lah 109 (118); I. L. E. (1944) Lah 47 (DB). 

• (Vol. 30) 1943 Lah 166 (168). * (Vol, 80) 1943 Mad 
288 (290) ; L L. E. (1943) Mad 509 (DB). * (Vol. 
30) 1948 Oudh 140 (146) ; 19 Luck 95 (DB). • (Vol. 80) 
1943 Oudh 360 (861), * (Vol. 80) 1943 Pat 285 (287) ; ’ 
22 Pat 108 (DB). * (Vol. 30) 1943 Pesh 87 (40) (DB). 

• (Vol. 29) 1942 All 826 (328) : I. L. E. (1942) All 868 
(DB). " (Vol. 29) 1942 All 361 (365); L L. R. (1942) 
All 498 (DB). ♦ (Vol. 29) 1942 Lah 243 (247) (DB). • 
(Vol. 29) 1942 Mad 129 (180, 181). * (Vdl. 28) 1941 
Sind 73 (78) (DB). * (Vol. 27) 1940 Rang 136 (188). 

Vol. 19) 1982 P 0 95 (97) (PC). * (’84) 10 Cal 777 
(785) ; 11 Ind App 109 ; 1 Low But Rul 258 (PC), * 
(’06) 8 Oal L. Jour. 660 (567, 568) (PC). * (’13) 6 Sind 
L. R. 185 (188) (DB). ■* (’86) 10 Bom 461 (467. 468) ; 
13 Ind App 66 (PC). * (Vol, 23) 1986 Bom 19(21); 
60 Bom 42 (DB). * (Vol. 23) 1936 Bom 227 (241) ; 60 
Bom 516 (DB). •* (’36) 18 Nag L. Jour. 110 (116) 
(DB). (Vol. 24) 1937 Nag 227 (230) ; 1 L. R. (1938) 


I]: 


16 Pat 
(Vol. 


Nag 864 (DB). * (Vol. 24) 1937 Pat 546 (648 
230 (DB). • (Vol. 24) 1937 Pesh 97 (99) (DB‘ 

20) 1933 Rang 385 (386) (DB). 

[See also (Vol. 29) 1942 Mad 97 (98, 99) (DB).] 

[2] Plea abandoned in trial Court cannot bo raised 
in memorandum of appeal. (Vol. 30) 1943 Oudh 88 (86); 
18 Luck 632. * (Vol. 29) 1942 Oal 586 (687) : I. L. R, 
(1943) 1 M 128 (DB). * (Vol. 8) 1921 All 197 (197) 
(DB). * (Vol. 20) 1933 All 104 (106) (DB). * (vk 4) 
1917 Lah 211 (212) ; * (Vol. 13) 1926 Mad 1167 (1168); 
60 Mad 10 (DB). * (Vol. IS) 1926 Nag 160 (161). 
(Vol, 8) 1921 Oudh 41 (42).; 24 Oudh Cas 181. * (Vol. 
28) 1936 Lah 290 (291) (DB). 

[3] Case inconsistent with that alleged by him in 
the Lower Court, especially when the opponent is 
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O. 41 R. 1 (contd.) 

t.Ueroljy plaood at a dif,advaiitage oanlR>t be raised by 
appellant in memorandum of appeal. •‘(Vol. 28) 1941 
Lah .817 (3.51) (DB). • (Vol. 8) 1921 P 0 27 (28, 29) 
(TO). • (Vol. 13) 1920 P 0 18 (20) : 53 Ind App 64 ; 

■to Mad 2-19 (PC). » (1904) 26 All 331 (334) (DB). * 
(Vol. fi) 1921 All 1,54 (156) (DB). *(’11) 36 Bom 231 
(230) (DB). * (Vol. 10) 1929 Bom 114 (11.5). * (’92) 
19 Gal 607 (512): 19 Ind App 90 (PC) * (Vol. 12) 
1925 Cal 541 (544) (DB). * (Vol. 13) 1926 Cal 589 
(590) (DB). * (Vol. 8) 1921 Lah 201 (202) (DB). * 
(’92) 16 Mad 603 (511) ; 19 Bid App 179 (P C). * [Vol. 
2) 1916 Mad 74 (7,5) (DB). * (Vol. 15) 1928 Mad 962 
(903). * (’13) 9 Nag L. B. 38 (39). * (Vol. 3) 1916 
Pat 357 (3,58, 360) (DB). * (Vol. 2) 1916 Low Bur 36 
(37). * (Vol. 23) 1936 Pat 309 (310). * (Vol. 28) 
1930 Oiidh 190 (200) (DB). * (Vol. 21) 1934 Oudli 47 
(48) (DB). 

[See (Vol. 23) 1936 Peab 133 (134) (DB).] 

[4] Objections as to joinder of parties or oauaos of 
notion which might have been cured by amendment 
even in the trial Court cannot bo raised for the first 
time in the memorandum of appeal. (’93) 20 Cal 1 
(6) ; 19 Ind App 221 (PC). 

[6] Objections suoli as those relating to the place 
of suing, or the valuation of the suit cannot be 
allowed to be raised for the first time in the nremo- 
randum of appeal. (’40) 42 Pun L. E. 374 (376). * 
(’79) 6 Cal 489 (493) (DB). * (’13) 1913 Pun L. R 
No. 45 p. 173 (17,^5). (Objection as to phaoe of suing 
oaimot bo allowed unless there is a consequent failure 
of justice). * (’12) 16 Ind Cas 46 (47) (DB). (Cal.) (Case 
turning on S. 11 of the Suits Valuation Act.) * (’97) 
19 All 165’ (168) (DB). (Case turning on S. 12 of the 
Court-fees Act.) * (VoL 3) 1916 Upp Bur 2 (3). 
(Objection as to stamp.) * (’87) 11 Bom 320 (324) 
(’DB). (Eaoeptiou of inadmissible document in 
evidence.) * (’10) 1910 Pun W. R. No. 78 p. 189 
(l91) (DB). * (1907-’09) Upp But Rul p. 3. 

[6] Objection that a declaratory decree oaimot be 
‘passed with ro.spect to a future right cannot be raised 
for the first tims in the memorandum of appeal. 
(’93) 17 Bom 197 (220, 221) (DB). * (91) 15 Bom 697 
(701) (DB). 

[7] Plea tliat a suit for injunction is not maintain- 
ahlo on thd ground that the plaintiff was out of 
possession on tlie date of filing the plaint not raised 
in trial Court — ^Plea depending on facts — ^It oannot 
be raised for the first time in appeal. (Vol. 23) 1986 
Pat 872 (880) ; 15 Pat 400 (DB). * (Vol. 25) 1938 
P 0 20 (21, 22) ; 65 Ind App 45 : 17 Pat 69 : 32 Sind 
L. B. 276 (PC). 

[80 The following pleas can be raised for the first 
time in the memorandum of appeal. 

[a] Objections as to jurisdiction apparent on the 
face of the record. (Vol. 28) 1941 Mad 287 (287). 
• (1864) 2 Bom H C R 40 (45) (DB). * (Vol. 21) 1934 
Oudh 55 (55) : 9 Luck 305 (DB). * (’80) 5 Cal 489 
(492) (DB). * (Vol. 11) 1924 Cal 233 (233) : 50 Cal 
948 (dB). * (Vol. 9) 1922 Mad 416 (416). * (Vol. 23) 
1936 Oudh 64 (64) (DB). * (Vol. 23) 1936 Pat 260 

S : 15 Pat 272 (DB). * (Vol. 21) 1934 Sind 123 
; 28 Sind L.R. 64 (DB). * (Vol. 26) 1939 All 22 

(23). 

[See however (’35) 62 Cal 1088 (1089) (DB).] 

[6] Pleas going to the ’root of the case and obvious 
on the face of the record. (Vol. 2) 1916 Lah 179 
(181), (DB). * (Vbl. 23) 1936 Bom 412 (416) (DB). 

29| imPesh 97 (100).] 


[See also (Vol. 29) 1942 All 104 (108).] 

[c] Non-joinder of essential parties. (’96) 18 All 
109 (110, 112) (DB). 

[See however (Vol. 22) 1935 Rang 23 (28).] 

[d] Want of notice to quit. (’94) 18 Bom 110 (118) 
(DB). * (’89) 12 htad 853 [354) (DB). 

[(■] Insufiicienoy of notice in suits for foreclosure. 
(’85) 11 Cal 111 (118) : 11 Ind App 186 (PC). 

[/] Questions of law. (Vol. 30) 1943 Pat 320 (.322) ; 
22 Pat 280 (283) (DB). * (Vol. 30) 1943 Pash 37 (39) 
(DB). * (Vol. 29) 1942 All 365 (875); LL.R. (1942) 
All 708 (DB). * (Vol. 29) 1942 Mad 634 (637) : I. L. R. 
(1942) Mad 775 (DB). * (Vol. 27) 1940 Lah 252 (263). 

• (Vol. 1) 1914 Cal 484 (485) (DB). * (Vol. 23) 1936 
All 723 (725) ; 58 All 1069 (DB). * (VoL 20) 1983 
Bom 413 (413) ; 57 Bom 678 (DBl. * (Vol. 25) 1938 
Bom 228 (230); I. L. R. (1938) Bom 165 (DB). 

• (Vol. 28) 1936 Cil 774 (779) (DB). * (Vol. 25) 1938 
Lah 558 (559). * (Vol. 2.5) 1938 Mad 405 (410) (DB), 

* (Vol. 23) 1936 Oudh 64 (64). * (VoL 23) 1936 Oudh 
198 (200) (DB). * (Vol. 22) 1935 Pesh 113 (114). 

* (Vol. 24) 1937 Pat 73 (76) ; 16 P.at 84 (DB). * (Vol. 
26) 1939 Rang 42 (44) (DB). 

[See also (Vol. 30) 1943 Mad 749 (760) : J L R 
(1944) Mad 276 (DB).] 

[g] Question of limitation which oan be substanti- 
ated on the facts already on the record. (Vol. 28) 
1941 Sind 158 (169) : X L. R. (1941) Ear 124 (DB). 

• (Vol. 27) 1940 Oal 118 (114) : L L. R. (1989) 2 Cal 
368 (DB). * (Voh 27) 1940 Lah 475 (485) : L L. R. 
(1941) Lah 843 (DB). * (’87) 14 Cal 692 (596, 597) 
(DB). * (’66) 8 Mad H 0 R 258 (259) (DB). * (VoL 
12) 1925 Rai^ 313 (313) (DB). * (Vol. 26) 1939 Rang 
42 (44) (DB). • (Vol. 26) 1939 Pat 421 (425) (DB). * 
(Vol. 26) 1989 Bom 425 (425) ; L L. B. (l939) Bom 
564 (DB). 

[See (Vol. 30) 1943 Lah 129 (137) (DB).] 

[See also (Vol. 20) 1933 Pat 224 (227) : 12 Pat 201 
(DB).] 

[But see (’77) 2 Bom 120 (181) (SB). * (’83) 9 Cal 
635 (687) (DB). ' * (’80) 6 Cal L. Rep. 267 (269^ (DB). 

• (’07) 17 Mad L. Jour. 281 (282) (DB).] 

[7i] Questiou of res judicata, (Vol. 27) 1940 Rang 
136 (186). * (Vol, 2) 1915 Lah 179 (181) (DB). 

* (’99) 21 All 446 (448) (DB). * (Vol. 20) 1943 Oudh 
104 (106) (DB). * (’37) 20 Nag L, lour. 159 (l62) 
(DB). * (Vol. 23) 1936 P 0 258 (269) (PC). 

[See however (Vol. 28) 1941 Mad 815 (816).] 

[9] A question of law depending on questions of 
facts for its determination oaimot be raised for the 
first time in appeal. (Vol. 29) 1942 All 30 (38) (DB). 

* (VoL 27) 1940 All 600 (503) ’. I. L. R. (1940) All 681 
(DB). 

[10] An Appellate Court oan ignore inadmissible 
evidence although no objection to its admissibility 
was taken in the lower Court. (Vol. 21) 1934 All 400 
(413) : 66 All 766 (PB). 

[11] Certified copy of a registered document 
admitted’ in evidence without objection in trial 
Court— Appellate Court cannot reject the dooninent 
either on the ground that no foundation has been 
laid for the admission of secondary evidmtoe or on 
the ground that there is no evi^noe to prove the 
execution of the document, (Vol. 30) 1948 P C 83 
(87) ; L L. R. (1948) Ear P 0 69 (20). 
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[12] No real prejudice to opposite party — ^No 
evidence necessary on the point— Appellate Court can 
allow new point to be raised. (Vol. 29) 1942 Sind 
166 (166) : I L R (1942) Kar 346 (DB) * (Vol. 23) 
1936 Had 700 [701). 

m 

12. When appellate Court may not interfere 
with findings of fact. — [1] Generally speaking it is 
undesirable to interfere with the findings of fact of 
the Trial Judge who sees and hears the witnesses and 
has an opportunity of noting their denreanour, 
especially in oases where the issue is simple and 
depends on the credit which attached to one or other 
of conflicting witnesses. (Vol. 2) 1915 PCI (2) : 39 
Bom 386 : 42 Ind App 110 (PC). 

[See also (Vol. 30) 1943 P C 159 (161) : I L R 
(1944) Kar (PC) 109 (PC) ♦ (Vol. 28) 1941 Bom 129 
(137) : I L R (1941) Bom 211 * (Vol. 27) 1940 Pat 
187 (190) (DB) * (Vol. 25) 1938 Rang 248 (249) 
(DB) * (Vol. 3) 1916 P C 256 (261) : 43 Oal 707 : 43 
Ind App 73 (PC) * (Vol. 5) 1918 Cal 618 (622) : 45 
Cal 60 pB).] 

[2] Two conflicting view-xjoints have to be 
reconciled, namely, the undoubted duty of the-Oourt 
of Appeal to review the recorded evidence and to 
draw its own inferences and conclusions, and the 
unquestionable weight which must be attached to the 
opinion of the Judge of the primary Court who had 
the advantage of seeing the witnesses and noticing 
Lheir look and manner. (Vol. 9) 1922 Cal 260 (267) : 
49 Cal 132 (DB). 

[See also (Vol. 29) 1942 Bom 161 (170): ILR 
(1942) Bom 357 (DB).] 

[8] Case in the trial Court decided by a Judge 
who did not see or hear the witnesses — ^Appellate 
Court is in as good a position as the trial Court 
to deal with the evidence and is entitled to do so 
irrespective of the opinion of the trial Judge as to 
the veracity or otherwise of the several witnesses. 
(’34) 38 Cal W N 861 (877, 878) (DB) * (Vol. 23) 
1936 Oudh 280 (287) : 12 Luck 185 (DB). 

[See also (Vol. 27) 1940 P 0 93 (97) : I L R 
(1940) Kar P C 2b5 (PC).] 

13. Cotnpetency of appeal. — [1] Leave to appeal 
to be obtained before preferring an appeal — The 
memorandum of appeal should be accompanied by 
a petition for such leave. (Vol. 8) 1916 All 349 
(360) (DB), 

[2] An objection as to the maintainability of the 
appeal should be considered by the Court, though 
it was not raised in the first instance bv respon* 
dent’s pleader. (’91) 18 Cal 469 (472) (DB). 

[3] Failure to comply with the decree of the 
lower Court does not necessarily bar the hearing of 
appeal. (Vol. 4) 1917 Lah 28 (28) : 1916 Pun Re 
No. 99 (DB). 


14. ConsoUdation of appeals.— [1] A Court has 
inherent power to consolidate appeals in proper 
cases. (Vol, 17) 1930 Mad 376 (379) : 63 Mad 248 (FB) 
229 (230. 231): 26 Nag LR 

183 (FB). 


[2] Several appeals disposed of by one judgment— 
They cannot bs consolidated so as to enable the ap- 
pellant to pay court-fee on the value of the consoli- 


dated appeals and file only one vakalat, (Vol. 17) 
1930 Mad 376 (881): 53 Mad 248 (FB). 

[3] One decree passed in two appeals preferred by 
two sets of defendants against decree of trial Court- 
One second appeal is enough. (Vol. 19) 1932 Mad 639 
(691) (DB). 

15. Stamp on memorandum of appeal. — [1] A 

memorandum of appeal which does not bear the pro- 
per stamp-fee prescribed therefor is not validly pres- 
ented, unless the Court allows the fee to bo paid 
subsequent^. (1913) 18 Cal L Jour 133 (186) (DB) 
(Overruled in (Vol 16) 1929 Cal 121 on different point.) 

(Vol. 19) 1932 Cal 482 (484, 485): 59 Cal 388 (DB) 
*(’90) 12 All 129 (142) (FB) * (Vol. 26) 1938 Mad 316 
(317) (DB) * (Vol. 22) 1936 Oudh 231 (232) : 10 Luck 
669 (DB) ^ (Vol. 22) 1936 Pat 201 (201). 

[See (Vol. 26) 1939 Pat 83 (85): 17 Pat 687 (DB).] 

[See also (Vol. 29) 1942 Oudh 209 (210): 17 Luck 
502 (DB) * (’06) 28 All 270 (272) (FB) * (Vol. 20) 
1933 All 672 (573, 674) (DB).] 

[2] Copies of judgment and decree accompanying 
the memorandum of ai^peal not properly stamped till 
after the expiry of period of limitation — ^Ax^poal is 
time-barred. (*37) 39 Pun L R 602 (503) * (Vol. 22) 
1935 Lah 124 (126). 

[3] Decision of Taxing Officer under S, 5 of the 
Court-fees Act, 1870 as to tlie court-fee required not 
given — The respondent can raise the question at the 
time of the heating of the appeal. (’98) 21 Mad 269 
(270) (DB). 

[See however (*93) 15 All 117 (118) (SB).] 

[4] In order to see which part of the decree is the 
subject of appeal before it, the Appellate Court must 
look at the memorandum of appeal and not at the 
stamp- fee affixed tliereon. C8ti) 11 All 35 (38). 

[6] Memorandum of appeal insufficiently stamped— 
Court cannot grant reliet proportionate to -the stamj? 
affixed. (’68) 10 Suth W R 242 (242) (DB). 

[See however (’03) 30 Cal 501 (602) (DB).] 


16. Refund where memorandum is over-stamp- 
ed. — [1] The Court has inherent jurisdiction in a fit 
case to order the refund of excess court-fee paid on 
the memorandum of appeal. (V ol. 6) 1918 Pat 496 
(496): 8 Pat L Jour 452 (DB) * (Vol. 19) 1932 Mad 
438 (489): 65 Mad 641 (DB) * (Vol. 20) 1933 Oudh 
170(170): 7 Luck 588. 

[See also (’70) 14 Suth W R 47 (47) (DB). 

* (Vol. 24) 1937 All 284 (285) * (Vol. 23) 1936 Lah 
301 (304).] 

[2] Court can only grant a certificate to the apx>el- 
lant authorising him to receive back excess court-fee. 
The appellant should thereafter ax^ply to the Collector 
for refund. (Vol, 7) 1920 All 64 (55) (DB) * (Vol. 19) 
1932 Mad 438 (439): 66 Mad 641 (DB), 

17- Applicability of the order to other proceed- 
ings. — [1] Provisions of this order apply to 
Original Side appeals. (Vol. 13) 1026 Mad 316(319) : 
49 Mad 291 (FB) (Overruling (Vol. 12) 1925 Mad 
725: 48 Mad 631.) 

[2] Appeals under S. 476-B of the Code of Criminal 
procedure are regulated by the provisions of this 
order. (Vol. 14) 1927 Oal 284 (285): 64 Cal 365 (DB) 

* (Vol. 18) 193J. Oal 604 (605): 59 Gal 68 (DB), ^ 

173 A. M. 
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2 . The appellant shall not, except by leave of the Court, urge or be heard in support 
Orouuds which ma ground of objection not set forth in the memorandum of appeal; 

lie taken in appeal. * ^ Appellate pourt, in deciding the appeal, shall not be confined to 

the grounds of objection set forth in the memorandum of appeal or taken 


ORDER 41 RULE 2— SYNOPSIS 

1. Point not set forth in the memorandum of 
appeal. 

2. Leave of Court to raise new point. 

3. Point of limitation. 

4. Point of jurisdiction. 

5. ** Appellate Court. ..shall not be confined. . . 
by leave of the Court. ” 

6. Party affected must have had an opportu- 
nity of contesting the case. 


1. Point not set forth in the memorandum of 
appeal.— [1] The appellant will not be entitled as of 
right to urge an objection at the hearing of the appeal 
which ho hafi not taken in the grounds of appeal. 
(Vol. 30) 1943 Mad 288 (290): ILB (1943) Mad 509 
(DB) (’43) 1943 Oudh W N 180 (181) (Vol. 28) 
1941 Bom 360 (366) (DB) (Vol. 27) 1940 Mad 722 
(723) (DB) • (’96) 18 All 19 (22) (BB) * (Vol. 11) 
1024 All 149 (149) (DB) * (Vol. 13) 1926 Lah 11 (12) 
(DB) ♦ (Vol. 13) 1926 Nag 147 (148) * (’12) 15 Ind 
Gas 270 (272) (Oudh) * (’15) 30 Ind Gas 374 (375) 
(UPBK) * (Vol. 7) 1920 Gal 106 (107) (DB) * (Vol. 7) 
1020 Sind 11 (11): 14 Sind L B 224 (DB) * (’90) 17 
Gal 57 (64) (DB) * (Vol. 19) 1932 Mad 440 (442): 65 
Mad 866 (DB) (Vol. 22) 1936 Bang 63 (64): 12 
Bang 626 (DB) ♦ (Vol. 22) 1935 Nag 185 (189) 

(Vol. 19) 1932 Lah 444 (446) : 13 Lah 820 (DB). 

[2] An appellant can with the permission of the 
Court, raise a point, at the hearing though he has not 
included it in the memorandum of appeal. (Vol. 2) 
1016 Lah 449 (450) * (Vol. 8) 1921 All 337(339): 
43 All 193 (SB) * (1900-02) 1 Low Bur Bui 184 (185) 
♦ (’94) 8 0 P L B 81 (82). 

[3] A point which was not raised in the trial Court, 
but taken in grounds of appeal and subsequently ab- 
andoned was not allowed to be raised in argument. 
(Vol. 22) 1935 Pat 306 (340) : 14 Pat 70 (DB). 


[4] Defendant in suit not admitting valuation of 
suit by plaintifE, but not pressing the point— Same 
valuation put in appeal by defendants— Defendants 
subsequently seeking to reduce valuation — They are 
not barred by rules of estoppel or res judicata from 
raising the point. (Vol. 23) 1936 Oudh. 179 (180): 12 
Lit ok 68 (DB). 


2. Leave of Court to raise new point.— [1] The 

Court has discretion to permit a new point, not raised 
in the memorandum of appeal, to be raised and 
argued at the hearing, (Vol. 29) 1942 All 361 (365): 
DIjB (1942) All 498 (DB) (Vol. 28) 1941 Mad 129 
(136) (DB) (Vol. 28) 1941 Oudh 72 (74). * (Vol. 20) 
1933 Lah 738 (739) (Vol. 23) 1936 Mad 865 (868) 
(DB) * (Vol. 27) 1940 Pat 33 (35) * (Vol. 21) 1984 
Nag 1(4): 30 Nag LB 62 (DB) * (Voh 21) 1934 
Pesh 3 (4) (Vol. 22) 193^ Pesh 44 (47) (DB). 

[See also (Vol. 10) 1923 Lah 115 (116): 3 Lah 
382 (DB).] 

[2] The leave may be express or implied. (Vol. 18) 
1931 Bang 314 (315). ^ 

[8] Unless permission is taken, the Court will not 
^ argued at the hearing. 

(Vol. 19) 1932 All 174 (176) (DB) * (Vol. 20) 1933 
Lah 447*(447) C^l) 6 Bom 621 (627) PB) * (Vol. 1) 


1914 Lah 402 (403): 1914 Pun Be No. 49 (DB] * 
(*22) 64 Ind «s 182 (183) (Cal) (Vol. 6) 1918 Oudh 
113 (114) ♦ (Vol. 9) 1922 Oudh 236 (246): 25 Oudh Gas 
189 (DB), (Vol. 8) 1921 Nag 53 (63):' 17 Nag L B 
126 * (Vol, 5) 1918 Gal 507 (507) (DB) * (Vol. 11) 
1924 All 918 (919) * (Vol. 14) 1927 Air231 (232) : 49 
A1155(DB). 

[4] That the respondent has had notice of the fact 
tliat the appellant intends to raise a new point at the 
hearing cannot dispense with the Court’s permission 
under this rule. (Vol. 12) 1925 Pat 57 (59): 3 Pat 
818 (DB). 

[5] Where permitting the new point would amount 
to setting up a new appeal it will not be allowed 
where the period of limitation for appeal has 
expired. (Vol. 3) 1916 Lah 452 (463): 1916 Pun Be 
No. 7 (DB). 

[See also (Vol. 10) 1932 Lah 444 (446): 13 Lah 
820 (DB).] 

[6] Point not raised in the memorandum of appeal* 
although the appellant had sufficient time to do so 
will not be allowed to be raised at the hearing. 
(Vol. 33) 1946 Nag 136 (137). 

[7] In the following cases it was held that tlie point 
may bo permitted even after the period of limitation 
for appeal has expired: — 

[а] Proper point is involved in the points already 
raised. (Vol. 10) 1923 Oudh 147 (148): 25 Oudh Oas 
388. 

[б] Question of law depending on facts already on 
record. (Vol. 29) 1942 All 365 (375): ILB (1942) All 
708 (DB) • (’82) 4 All 69 (70) (PB) * (Vol. 2) 1915 
Oal 373 (374) (DB) * (Vol 23) 1936 Bom 412 
(415) (DB). 

[See (Vol. 28) 1941 Bom 350 (355) (DB) * (Vol. 19) 
1932 Cal 405 (408) (DB).] 

[But see (Vol. 33) 1946 Pat 338 (341): 25 Pat 103 
(DB) (Ground that finding is not based upon evidence 
if not taken in the grounds of appeal cannot be urged 
at hearing)]. 

[c] Point to which there can be no legitimate ob- 
jection from the other side ozi the ground of surprise. 
(Vol. 28) 1941 Mad 129 (135) (DB) (’10) 8 Ind Oas 
990 (991) (Low Bur) * (Vol. 18) 1931 Lah 390 
(891) (DB). 

[8] Permission to raise new point in arguments 
should be given only on terms as would compensate 
the opposite partv, (’ll) 88 Cal 629 (637): G Low Bur 
Bui 18 (PC). 

[9] A mixed question of law and fact cannot be 
disputed at the stage of argument in appeal. (Vol. 33) 
1946 Bom 407 (415). 

3. Point of limitation.— [1] The point that suit 
or appeal in the lower Court was barred by limitation 
will not be considered by the appellate Court unless 
specifically raised. (*84) 8 Bom 535 (587) (DB), 

[2] Unless a plea that the suit or appeal in the 
lower Court was barred by limitation is taken in the 
memorandum of appeal it cannot be urged at the 
hearing of the appeal without the leave, (w) 25 Mad 
367 (378): 29 Ind App 76 (PC) ♦ 16 All 123 

(128) (SB). 
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by leave of the Court under this rule : 

Provided that the Court shall not rest its decision on any other ground unless the 
party who may be affected thereby has had a sufficient opportunity of contesting the case on 
that ground. 

[1882— S. 542 ; 1877— S. 542 ; 1859— S. 334. 0/ S. 100, O. 6 R. 7 and O. 8, Rules 8 and 9.] 

3 . (1) Where the memorandum of appeal is not drawn up in the manner herein" 
Rejection or amend- before prescribed, it may be rejected, or be returned to the appellant 
ment of memorandum. for the purpose of being amended within a time to be fixed by the 


O, 41 R. 2 (oonfd.) 

[3] Tlie Appellate Court will x>ermit a point of 
limitation though not raised in the memorandum of 
appeal, to be raised at the bearing of the appeal, 
wlJere it is apparent on the face of the proceedings 
and does not involve any new question of fact. (’90) 
12 All 461 (464) (FB) (’07) 34 Cal 941 (946) (SB) 

* (Vol. 7) 1920 Cal 846 (848) (DB) ^ (’12) 8 Nag 
L R 174 (176) • (Vol. 13) 1926 Pat 192 (194) ; 5 Pat 
441 (DB) * (Vol. 8) 1921 Bom 381 (383) : 45 Bom 
920 (DB), 

[See (’ll) 13 Ind Gas 792 (704) : 1911 Pun Rc No. 
84 (DB).] 

[See also (Vol. 21) 1934 Rang 329 (330): 13 

Rang 43.] 

[4] Where the plea that the suit or appeal in the 
lower Court was barred by limitation involves an in- 
vestigation of further facts the Court will not permit 
it to be raised at the hearing. (’02) 25 Mad 367 (368): 
29 Ind App 76 (PC). 

4. Point of jurisdiction. — [1] A point of juris- 
diction not involving an investigation into facts 
other than those on the record will be allowed to be 
raised at the hearing of an appeal. (Vol. 5) 1918 Gal 
336 (837) (DB). 

[2] In the following cases point of jurisdiction not 
raised in the grounds of appeal was allowed to be 
raised at the hearing : 

[<x] Jurisdiction of Court to refer to arbitration. 
(Vol. 7) 1920 Gal 239 (289, 240) : 47 Gal 733 (DB) 

* (Vol. 20) 1983 All 392 (893). 

[6] Objection to territorial jurisdiction of Courts 
to entertain application for filing an award neither 
raised in trial Court nor mentioned in grounds of 
appeal — ^In view of large stakes involved, and possibi- 
lity of case proceeding further it was proper that ob- 
jection be dealt with on merits. (Vol, 28) 1941 Mad 
129 (136) (DB). 

[c] Competency of Court to grant the relief claim- 
ed. C91) 1891 All W N 10 (11). 

[d] Plea of judicata, (’99) 21 All 341 (346) (FB) 

* (’80) 2 All 884 (887) (SB). 

[But see (’69) 11 Suth W R 360 (351) (DB) (Such 
a^lea does not raise a question of jurisdiction).] 

[e] Plea that suit is bad for want of sanction under 
section 92 or 98 of the Code. 

[Sec (Vol. 23) 1936 Bom 412 (415) (DB).] 

5. “ Appellate Court shall not be confined 

......by leave of the^ Court. ” — [1] An appellate Court 

is entitled to base its decision on grounds neither set 
forth in the memorandum of appeal nor taken with 
the leave of the Court. (Vol. 29) 1942 Oudh 217 (218): 
17 Luck 341 (’95) 17 All 280 (281) (Vol. 28) 1941 

Cal 85 (86). (Case raised in plaint and not denied in 
written statement can be considered though not agi- 
tated in trial Court.) 


[2] The appellate Court can stio motii raise a point 
of limitation apparent on record and decide the 
appeal on that point. (’68) 10 Suth W R 71 (71, 72) 
(DB). 

[See (Vol. 5) 1918 Oudh 269 (270).] 

[3] Appellate Court can of its own motion raise a 
point of jurisdiction apparent on tlie face of the 
record and decide the appeal on that iJoint. (’91) 13 
All 575 (576) (DB) * (*78) 3 Cal 612 (615, 610) (DB). 

[But see (’76) 23 Suth W R 408 (409) (DB).] 

[4] Where there are grounds in appeal the Court 
can go into admitted questions and give a finding 
against the appellant. (Vol, 8) 1921 Lah 201 (202) 
(DB). 

[5] A party cannot as of right compel the Court to 
exercise the power given under this rule. (’91) 1^ All 
381 (382, 383). 

[6] Appellate Court under this rule cannot make 
out a new case for either party and grant relief on 
that basis. (Vol. 29) 1942 Mad 129(130, 131) * (Vol. 27) 
1940 Lah 193 (193) * (’05) 29 Bom 1 (12) : 31 Ind 
App 164 (PC) * ('86) 12 Cal 239 (245) : 12 Ind App 
166 (PC) (Vol. 26) 1939 Pat 323 (328) * (Vol. 24) 
1937 Mad 122 (123) * (Vol. 22) 1935 Mad 125 (126) 

(Vol. 23) 1936 Gal 176 (177). 

[See however (Vol. 22) 1935 Pesli 121 (122). 

Appellate Court can raise question of public policy for 
first time). * (Vol. 22) 1935 Pesh 113 (114). (Question 
of law can be raised by a Court for the first time in 
appeal).] 

[7] An appellate Court can go behind a finding of 
fact which is accepted by the appellant. (Vol. 8) 1921 
Lah 182 (183) (VI) 16 Suth W R 300 (301) (DB). 

[8] iu order to take up a newpoint the Court should 
be satisfied that all evidence on the point lias boon 
given or that it is a pure question of law and that a 
decision on the point is necessary in the interests of 
justice. (Vol. 7) 1920 Mad 88 (91) (DB) (Vol, 6) 
1918 Lah 88 (88): 1918 Pun Re No. 31. 

[9] An appellant can give up any of tho grounds 
of appeal at the hearing. (Vol. 2) 1916 Oudh 193 
(194)‘(DB). 

[10] Appellate Court is bound to give decision only 
on those pleas which are urged and argued. (Vol. 8) 
1921 Lah 229 (231). 

[See however (’69) 6 Bom H 0 R A C 9 (11, 12).] 

6. Party affected must have had an opportu- 
nity of contesting the case. — [1] The Court cannot 
decide an appeal on a ground not raised in memoran- 
dum of appeal or raised with permission at the hear- 
ing without giving an opportunity to the party afioc- 
ied thereby, to contest the case on that point. (Vol. 5) 
1918 Nag 114 (115) : 15 Nag L R 192 (Vol. 27) 1940 
Pat 33 (35) (Vol. 26) 1938 Mad 367 (359) : ILR 
(1938) Mad 829 (FB). 

ORDER 41 RULE 3— SYNOPSIS. 

1 , “ May be rejected. ” 
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Court or bo amended then and there. 

(2) Where the Court rejects any memorandum, it shall record the reasons for such 
rojoction. 

(B) Where a memorandum of appeal is amended, the Judge, or such officer as he 
appoints in this behalf, shall sign or initial the amendment. 

[1882— S. S43 ; 1877— S. 543. 18S9— S. 336 Of. O. 7 Rules 10 to 13.] 

PROVINCIAL AMENDMENTS. 

ALLAHABAD 

SiibstitiUe tliG following /or sub-rule (1) : 

“8. (1) Where the memorandum of appeal is not drawn up in the manner hereinbefore prescribed, 
or acoonipaniod b^" tlio copies montioned in Buie 1 (1), it may be rejected, or where the memorandum of 
appeal is not drawn up in tho manner prescribed, it may be returned to the appellant for the purpose of being 
amondod within a time to be fixed by the Court or be amended then and there.” 

OUDH 

Fo)'' sub-rule (1), Bubstiiicte the following : 

“ 3. (1) Where the memorandum of appeal is not drawn up in tho manner hereinbefore prescribed, or 
aocompauied by the copies mentioned in Rule 1, sub-rule (1), it may be rejected, or whore the memorandum 
of .appeal is not drawn up in the mamior prescribed, it may be returned to the appellant for tlie purpose of 
being amended within a time to be fixed by the Court or be amended then and there.” 

Rule 3A— BOMBAY 

After Bulo 3, the following rule shall be inserted, namely : 

“ R, 3A. Whore an appellant applies for delay to be excused, notice to show cause shall at once be 
issued to the respondent and the matter shall be fi.nally decided before notice is issued to the Court froiil 
whoso decree tho appical is preferred under Rule 13.” [8-7-1921.] 


O. 41 R. 3 (contd.) 

2* ** Or be returned to the appellant for the 
purpose of being amended. ** 

3. Defect of parties. 

4. Scandalous matters. 

5. Reasons for rejection. 

6. Appeal. 

7. Second appeal. 

1. “Maybe rejected. ”-—[1] The Court cannot 
reject a memorandum of appeal under this rule on 
tho ground that it is insufficiently stamped. (Vol. 1) 
1911 Bom 219 (260) : 38 Bom 41 * (Vol. 10) 1923 All 
319 (319) (BB). 

[2] A momorandum of appeal cannot be rdected 
under this rule on the ground that it is barfed by 
limitation. (Vol. 7) 1920 Pat 818 (820) * (Vol. 24) 
1937 Cal 732 (735). 

[3] No duty is cast on the Appellate Court to exa- 
mine the memorandum of appeal on presentation, 
and add proper parties if the appellant neglects to 
do so. C13) 18 lud Gas 37 (39) ; 1913 Pun Re No. 59 
(DB). 

[1] The Court can reject a memorandum of api>eal 
under tins rule at any stage. (’85) 7 All 79 (85) (FB) 

(’69) 13 Suth W R 361 (352) (DB). 

[6] As a general rule, the proper time to reject the 
momorundum would bo the time of its presentation 
and not after it has been admitted. (’67) 8 Sixth WR 
141 (143) (SB) (’64) 1864 Suth WR Gap 135 
(136) (DB). 

2. “Or be returned to the appellant for the 
purpose of being amended. ** — [1] Memorandum 
of appeal consisting of two documents one containing 
names of parties and signed by apjpellant and the 
other containing the grounds not signed-^Held defect 
could bo remedied by an amendment. (Vol. 7) 1920 
LahS14(314). 

t2] Appeal on behalf of the appellant and also on 
6^1f of idol— Memorandum not containing idol’s 


name or the fact of appellant suing also on behalf 
of idol — Held the defect could bo rectified bv amend- 
ment. (Vol, 31) 1944 Oudh 162 (190): 20 Luck 108 
(DB). 

[3] A memorandum of appeal stating that tho pro- 
ceedings of the lower Court are irregular and con- 
trary to law is too vague and general and should be 
amended before the appeal can be heard. (’66) 11 Moo 
Ind App 1 (2) (PC). 

[4] The memorandum of appeal may be returned 
for amendment at any time and at any stage of the 
proceedings. (’84) 7 All 79 (85) (PB). 

[6] Wlionever a memorandum of appeal is returned 
for amendment the Court should fix a time for its ro- 
presentation. (’76) 1 All 260 (261) (DB) * (’80) 2 All 
875 (876) (DB). 

[6] The time that the Court allows for re-prosonta- 
tion of a memorandum of appeal cannot be demanded 
as a matter of right, after the expiry of the period of 
limitation within which the appeal can be filed. 
(Vol. 20) 1933 Mad 358 (360). 

[7] Appeal by one of the defendants in form directed 
against whole decree except figures of valuation and 
court-fee showing that only part of tho decree is 
objected to— Amendment sought to Ub made of valu- 
ation, should be allowed. (Vol. 26) 1939 Pat 162 (168) 
(BB). 

3. Defect of parties.— [1] Respondent wronj*ly 
named owing to clerical error in tho decree — The 
mistake can be rectified. (Vol. 5) 1918 Oal 582 (583) 
(DB). 

[2] A single appeal by diSerent persons having 
di&rent defences and reasons for appealing is ir- 
regular. (’01) 23 All 137 (142) : 27 Ind App 168 (PC). 

[3] An appeal filed against a dead person cannot be 
rectified by adding the legal representatives. (’18) 21 
Ind Gas 306 (307) : (1913) 1 Upp Bur Rul 176. 

4. Scandalous matters. — [1] Memorandum con- 
taining scandalous and irrelevant allegations— Such 
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4 . Where there are more plaintiffs or more defendants than one in a suit, and the 
One of several plaintiffs or deciee appealed from x^roceeds on any ground common to all 
defendants may obtain reversal the plaintiffs or to all the defendants, any one of the plaintiffs 
of whole decree where it pro- or of the defendants may appeal from the whole decree, and 
ceeds on ground common to all. thereupon the Appellate Court may roveise or vary the decree 
in favour of all the plaintiffs or defendants, as the case may be. 


[1882— S. 544; 1877— S. 544; 1859— S. 
O. 41 R. 3 (contd.) 

allegations separable from the rest — Court should 
return the memorandum and refuse to receive it till 
such portion is struck out or should itself expunge it. 
(,’98) 22 Mad 155 (158, 161) (DB) * (’91) 15 Bom' 488 
(-189) (DB). 

5. Reasons for rejection. — Court rejecting a 
memorandum of appeal under this rulo should record 
its reasons for such rejection. (’93) 15 All 367 (370) 
(DB) ♦ (’85) 9 Bom 452 (454) (DB). 

6. Appeal. — [1] An appeal will lie from an order 
rejecting a memorandum ot appeal when it decides so 
far as that Court is concerned the appeal. (’99) 3 Oudh 
Gas 234 (235). 

[2] A rejection of a memorandum of a^Dpoal on the 
ground of limitation is appealable. (Vol. 7) 1920 Pat 
818 (820). 

7. Second appeal, — ^High Court can in second 
appeal interfere with a decision refusing or 
admitting an appeal, taken arbitrarily against law. 
(’98) 23 Bom 513 (517) (DB) ^ (’81) 8 Gal 251 (253) 
(DB) * (’73) 10 Bom HOB 397 (398) (DB). 

ORDER 41 RULE 4-SYNOPSIS 

1. Scope and object of the rule. 

2. “Decree.” 

3. “ Common ground ”, 

4. Ground common to all the plaintiffs. 

5. Ground common to all the defendants. 

6. May reverse the decree in favour of all the 
plaintiffs or defendants. 

7. Death of one of several appellants in a case 
where the decree appealed from proceeds 
on a ground common to all of them. 

8. Review, 

9. Revision. 

1. Scope and object of the rule. — [1] Br. 1 and 

33 provide exceptions to the general rule that on an 
appeal by one of several plaintiffs or defendants, the 
Appellate Court can reverse or vary tho decree of tho 
trial Court only in favour of tho party appealing. 
(Vol. 14) 1927 All 311 (313), 

[2] Rr. 4 and 33 give the Court po^ver to mako tho 
appropriate order needed in the interests of justice. 
(Vol. 7) 1920 Gal 428 (434) (DB). 

[3] Separable part of decree affecting some of defen- 
dants and proceeding on ground common to them 
all— Appeal by one of them against such x>art of tho 
decree — Rulo 1 may apply. (Vol 7) 1920 Oal 428 
(434) (DB). 

[See (Vol. 29) 1012 i^at 204 (209): 20 Pat 811 
(DB).] 

[4] One of necessary respondents not before 
Court — Rule 4 has no application. (Vol 22) 1935 Oudh 
329 (331): 11 Luck 5 (DB). 

[5] There is no rule that all joint owners must 
be parties to appeal though they must be made parties 


337.] 


to suits. (Vol. 30) 1943 Bom 301 (304): I L B (1943) 
Bom 143 (DB).] 

[6] In tins case apparently tlie decree (which was 
ono for injunction) proceeded on a ground common 
to all the defendants — It was lield nevertheless that 
the Appellate Court had no jurisdiction to set aside 
the decree against all the defendants on the appeal 
by some of them aloiio — There is no reference to this 
rule in the judgment. (Vol. 21) 1934 Lah 684 (685): 7 
Lah 613. 

[7] Where a decree proceeds upon a ground common 
to all irhe plaintiffs or defendants and any one of the 
plaintiffs or tlic defendants appeals from the whole 
decree the appeal by one is virtually treated as an 
appeal on behalf of all. (’96) 22 Boiii 500 (508) (DB) 
* (Vol. 23) 1936 Cal 424 (425) (DB). 

[See also (Vol. 27) 1940 All 365 (368) : ILB (1940) 
All 425 (DB).] 

[8] The rule will not apply whero the appeal is 
directed only against that portion of tho decree which 
affects the appellant. (’10) 5 Ind Gas 102 (104, 105) 
(SB)»(Mad) * (Vol. 13) 1926 Lali 308 (303) 

(Vol 15) 1928 Mad 1144 (1146) (DB) * (Vol. 8) 
1921 All 56 (57, 58) : 43 All 320 (DB) * (Vol. 3) 1916 
Cal 664 (665) (DB) * (’21) 63 Ind Gas 95 (97) (DB) 
(Cal) ^ (Vol. 5) 1918 Lah 835 (387) (DB) * (’89) 11 
All 35 (39, 40) (DB). 

[9] Where tho appealing plaintiff or defendant can- 
not, under the circumstances of the particular case, 
be considered as appealing on behalf of the non-ap- 
pealing plaintiffs or defendants R. 4 does not apply. 
(Vol, 3) 1916 Lah 113 (114, 115, 117): 1917 Pun Bo 
No. 71 (FB) * ( Vol. 32) 1945 Pat 453 (458) : 24 Pat 
379 (DB). 

[10] The rulo will apply only where the Court 
consciously decides to ajiiffy it. (Vol. 13) 1926 Mad 
991 (994). 

[11] The policy of tho rule is to give the Appellate 
Court full power to do justice to all parties, whether 
before it or not, provided the whole case is gone into 
at the instance of the parties representing all the 
necessary contentions in the case. (’13) 25 Mad 
L Jour 248 (261) (DB) * (Vol. 24) 1937 All 796 (797). 

[But see (Vol. 22) 1936 Pesh 106 (107)‘ (DB). CTliis 
rule will not apply unless the co-plaintiff is at least 
made a respondent to the appeal).] 

[12] Object of tlie rulo is to prevent contradictory 
decisions on tho matter in the same suit. (Vol. -3) 
1916 Pat 400 (401): 1 Pat L Jour 143 * (Vol, 24) 
1037 All 796 (797). 

[13] The rule does not become inapplicable merely 
because tho non-appealing defendant has, in the mean- 
whilo, obeyed the lower Court’s decree. (’08) 18 Mad 
L Jour 39 (41) (DB). 

[14] Merely because the non-appealing defendant 
has separately appealed from the same decree and 
has failed m Ms appeal the rule is not inapplicable. 
(Vol. 2) 1916 All 367 (368). 
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O. 41 R. 4 (contdj 

[15] The rule liaa no applicaiiou where there are 
several suits, the decree in each oC which proceeds on 
a j^round common to the defendants in all fcho suits, 
unless such suits arc consolidated. (’90) 18 Mad 219 
(262) (DB) ’*■ (Vol. 6l 1919 Lali 201 (202) : 1919 Puu 
Re No. 116 * (Vol. 8) 1921 All 66 (57, 58) : 43 All 
820 (DB) (Vol. 12) 1926 Bom 290 (291) (DB) 
(Several appeals“Rulo does not apply unless the 
appeals are consolidated). * (Vol. 12) 1925 Oudli 732 
(736) (DB) (Do) ♦ (*90) 13 Mad 249 (262) (DB; (Do). 

[But see (73) 20 Suth W R 77 (77) (DB).] 

[16] The rule does not apply where the plaintiff wlio 
appeals has no locus standi to appeal. (1910) 1910 
Pun L R No. 21 P 51 (53). 

[17] Wliore, for a suit under S. 92 of the Code, the 
consent of the Advocate-General lias been given to 
three persons, t)iov all constitute, in the eye of the 
law, one plaintiff and thereforo one of thorn alone 
cannot appeal so as to make 'this rule applicable. 
(Vol. 14) 1927 Lali 382 (383) (DB) * (Vol. 22) 1935 
Lah 2S1 (264): 16 Lah 782 (DB). 

[18] Where a decree is passed against two defen- 
dants on a ground common to both and one of them 
appeals against the decree while the other files cross- 
objections to the decree, the Appellate Court can 
transpose the latter defendant as an appellant and 
decide the appeal in his favour. (Vol. 11) 1924 All 
605 (608, ’609) (DB). 

[19] Whore there are several respondents before tlio 
lower Appellate Court, any one.of them may mai||Um 
a second appeal on behalf of all under this rule but 
he cannot represent a person who was not a respon- 
dent in the lower Appellate Court. (’87) 12 Bom 371 
(375) (DB). 

[20] A person not a party to the first appeal cannot 
prefer a second appeal under this rule. (Vol. 18) 1931 
All 766 (767) (DB) (’66) 6 Suth W B 86 (36, 37) 
(CB). 

[21] Official Receiver suing to set aside sale of in- 
solvent’s property — Suit dismissed — Creditor of insol- 
vent* cannot appeal — Rule 4 shows that it is only 
parties to tlie suit that can appeal from a decree 
therein. (Vol. 28) 1941 Mad 677 (578). 

[22] The rule applies also to a cross-appeal by ros- 
pondents. (Vol. 7) 1920 Oal 428 (434) (DB). 

2* “Decree. *’—[1] A decree may be reversed 
under this rule in favour of all the defendants even 
if some of them allowed the decree to be passed eoj- 
^arte against them, provided the other conditions 
laid down in the rule are satisfied. (Vol. 3) 1916 Pat 
400 (401): 1 Pat L Jour 143 (’70) 13 Suth W R 

114 (116) (DB). 

[But see (Vol. 2) 1915 Mad 227 (229) (DB).] 

[2] Where a decree is passed against some of the 
defendants on confession of judgment, the decree 
cannot be reversed in their favour under this rule. 
(’13) (1913) Pun L R No. 80 p. 301 (304) (DB). 

[But see (Vdl. 12) 1925 Cal 23 (26) (DB).] 

3« “Common ground.” — [1] Whore the decree 
appealed from does not proceed on a ground common 
to all the plaintiffs or defendants, the Appellate Court 
has no jurisdiction to reverse or vary the entire 
decree except on the appeal of all the plaintiffs or 
' defendants. (Vol. 29) 1942 Oal 257 (260) : ILR (1941) 
2 Cal 656 (DB) ’“(Vol. 14) 1927 All 177 (178) 
M’96) 25 Bom 699 (702) (DB) (1866) 2 Suth W R 
'227 (230) (SB) *(Vol.4) 1917 Lah 68 (69) (DB) 
" CYol. 6) 1919 Cal 127 (127) (DB) ““ (’02) 15 0 P L R 


116 (119) * (Vol. 7) 1920 Low Bur 114 (115) 

* (Vol. 19) 1932 All 326 (327) ^ (Vol. 19) 1032 Lah 87 
(38); 12 Lah 634 (DB). 

[2] Tlic rule applies only whore tlio lower Court’s 
decree proceeds ou a common ground and not whore 
the Appellate Court wishes 'to proceed on a common 
ground and reverse or vary the lower Court’s decree 
in favour of all the parties. (’70) 14 Suth W B 130 
(131, 132) (DB) (’98) 20 All 8 (9) (DB). 

[3] It IS enough if the decree proceeds on any 
ground common to all the plaintiffs or defendants. 
(’03) 30 Cal 429 (432) (DB) (Vol. 2) 1915 Oal 618 
(619): 42 Oal 451 (DB) (’07) 30 Mad 470 (t72) (DB). 

[But see (*95) 1895 Puu Re No. 8, p. 33 (36) (DB).] 

[4] It is not necessary that all the defendants 
should claim an interest in the property affected by 
the decree. (*07) 30 Mad 470 (472) (PS) (Disappro- 
ving 17 Mad 265). 

[5] The rule will apply when the defendants put 
forward a common defence as against the plaintiff, 
although they dispute each other’s rights. (Vol. 14) 
1927 Pat 103 (104). 

[6] Where a common defence is put forward by 
the several defendants to a suit, this rule will apply 
althougli their interests in the subject-matter of the 
suit are not inseparable. (Vol. 23) 1936 Lah 612 
(G16, 617). 

[See however (Vol. 26) 1939 All 626 (635) (DB).J 

[7] In applying this rule, fclie Court is entitled to 
consider the ground or finding upon which the judg- 
ment or decision is based, and not merely the operative 
portion of the decree. (’09) 9 Oal L Jour 461 (461) 
(DB). 

4. Ground common to all the plaintiffs. — [1] 

Where there are several plaintiffs and the suit is dis- 
missed on a ground common to all of thorn, the Ap- 
pellate Court may reverse the decree in favour of all 
the plaintiffs although only some of them have ap- 
pealed. (Vol. 1) 1914 Lah 298 (298): 1914 Pun Re 
No. 63 (DB) * (’12) 16 Ind Gas 409 (412) (DB) (Mad) 

* (Vol. 14) 1927 Nag 406 (407) ^ (Vol. 11) 1924 Oudh 
385 (389) (DB) * (Vol. 16) 1929 All 393 (394) (Vol. 11) 

1924 Rang 376 (376): 2 Rang 486 (DB) MVol. 9) 
1922 Lah 67 (58). 

[2] Though an application for commutation of 
rent under the Bengal Tenancy Act must be made by 
all the landlords, an appeal by some only of the land- 
lords in such proceedings is maintainable. (’17) 41 
Ind Oas 787 (788) (Pat). 

5. Ground common to all the defendants. — [1] 

Where a decree is passed against several defendants 
and the decree proceeds on any ground common to all 
the defendants, it is open to any of them to appeal 
from the whole decree and ou such appeal the Appel- 
late Court can reverse or vary the decree in favour of 
all the defendants. (Vol. 29) 1942 Oudh 313 (314) : 17 
Luck 636 (DB) * (Vol. 17) 1930 Mad 65 (67) (DB) 

(Vol. 3) 1916 Oal 890 (890, 891) (DB) (Sale set aside 
against all purchasers-— Reversal of order in appeal 
by one enures for benefit of all). (’78) 3 Oal 738 
(741) (FB) * (’90) 3 C P L R 130 (130) (Vol. 7) 
1920 Oal 646 ,647) (DB) * (Vol. 7) 1920 Cal 888 (390) 
(DB) (’01) 23 All 478 (481) (DB) * (Vol. 12) 

1925 Mad 237 (238) (DB) ““ (Vol. 19) 1932 All 710 (711) 
(I>B). 

[2] A mortgaged certain properties to X and sold 
same to B on 6—3—1925. On 10—3 — 1925, A paid Z 
the whole of the interest due up to that date and it 
was arranged that the principal should be paid by 
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16 — 10 — 1925, failing which further interest would 
accrue from 10-3-1925 till payment. On 16 — 3 — 1925, 
B tendered to X a certain sum as the principal 
amount due on the mortgage. On X refusing to re- 
ceive the same, B deposited the amount in Court 
under S. 84 of the Transfer of Property Act, 1882, on 
22 — 10 — 1925. X thereafter filed a suit against A 
and B for the interest accrued due from 10 — 3 — 1925 
to 22 — 10 — 1925 on the ground that no valid tender 
was made on 16 — 3 — 1925. A and B contested the 
suit on the ground that the tender was a valid one. 
The trial Court passed a decree against both A and B 
overruling their plea. B alone appealed against the 
decree. It was held that the ground on which the 
decree of the lower Court proceeded, viz., that there 
was not valid tender, being common to both A and B, 
the Appellate Court could under this rule reverse 
the decree against A also though he had not joined 
in the appeal. (Vol. 16) 1929 Mad 230 (233) : 52 Mad 
322 (DB). 

6. May reverse the decree in favour of all the 
plaintiffs or defendants. — [1] The exercise of the 
power under this rule is disoretioiiary. (Vol. 29) 
1942 Pat 204 209): 20 Pat 811 (DB) * (Vol. 19) 1932 
Lah 71 (71) (DB) * (Vol. 19) 1932 All 710 t711) (DB) 

* (’95) 1895 Pun Re No. 8, p. 33 (36) (DB) * (’12) 16 
lud Cas 693 (694) (DB) (hlad) * (Vol. 1} 1914 All 74 
(75); 36 All 510 (DB). 

[2] Where one of the plainjjiffs or defendants ap- 
peals without impleading the other plaintiffs or defen- 
dants as parties to the appeal this rule applies. 
(Vol. 24) 1937 Bom 101 (103): I L R (1937) Bora 150 

* (’98) 22 Bom 500 (508) (DB) (Appeal by one is vir- 
tually appeal by all though they may not be parties 
to the record) * (Vol. 23) 1936 Cal 424 (425) (DB) 

(’39) 43 Cal W N 16 (17), (Rule 4 gives the Court 
a wide discretion to grant relief to persons who are 
not before the Court either as appellants or respon- 
dents) (*13) 26 Mad L Jour 248 (251) (DB) Appel- 
late Court has full power to do justice to all parties 
whether before it or not.) * (Vol. 29) 1942 Oudh 139 
(140) * (Vol. 28) 1941 Oudh 165 (157) : 16 Luck 382 
(Vol. 24) 1937 Oudh 448 (449) * (Vol. 27) 1940 All 428 
(430) * (Vol. 16) 1929 All 243 (244): 61 All 675 (DB) 
(Vol 25) 1938 All 236 (239/. I L R (1938) All 350 (DB). 

[But see (Vol. 15) 1928 Lah 43 43) (DB) (’28) 110 
Ind Gas 250 (250) (Lah) * (’88) 40 Pun L R 6 (7) 

* (Vol. 22) 1936 Pesh 106 (107) (DB) * (Vol. 11) 1924 
All 873 (874).] 

[3] The rule does not enable a decree to be passed 
against a person. (Vol. 21) 1934 Oudh 496 (497) fDB). 

* (Vol. 21) 1934 Mad 730 (732); 58 Mad 407. 

[4] Where A and B obtained a decree against C for 
a part of the claim made in the suit, and in an appeal 
by B for the portion of the claim disallowed, 0 filed 
oross-objeotions against the portion decreed, and the 
Appellate Court dismissed the claim in toto. Held 
that A was bound by the decision, notwithstanding 
he was not a party to the appeal, (’87) 11 Bom 696 
(598) (DB). 

[5] Suit for share in property of deceased— Plaintiff 
conceding that defendant 1 was entitled to certain 
share and claiming that he and defendants 2 and 3 
were each entitled to sixth share in surplus— Suit 
decreed— In appeal by defendant 2 alone. Defendant 
2 held entitled to sixth share in whole property— No 
appeal or memo of objection by plaintiff or defendant 
3— V ariation of decree by appellate Court in favour 


of plaintiflt and defendant 3 held erroneous. 
(Vol. 32) 1945 Mad 47 (49). 

[6] Where a suit is partly decreed and partly dis- 
missed and in an appeal by the plainti^ against the 
part dismissed, no cross-objections are filed against 
the part decreed, this rule has no application. (’88) 
11 All 35 (39, 40) (DB). 

[7] Where a decree is passed against A and B, and 
B alone appeals from the decree, the Appellate Court 
cannot, while setting aside the decree against B, pass 
a new decree against A. (Vol. 5) 1918 Cal 173 (175) 
(DB). 

[8] Where the trial Court has decreed the suit 
against A and B and B alone appeals from the decree, 
the Appellate Court while reversing the decree and 
dismissing the suit against both A and B can also 
decree in favour of A, the costs of the suit. (Vol. 29) 
1942 Cal 257 (260) : ILR (1941) 2 Cal 556 pB). 

[9] Where the Appellate Court exonerates a parti- 
cular defendant from the lower Court’s decree and 
that defendant’s interest is separable from that of the 
others, the appellate decree does not enure to the 
benefit of the latter. (Vol. 4) 1917 Pat 152 (153): 3 
Pat L Jour 166 (DB). 

[10] A decree was passed against A, B and C. The 
decree was executed against A and on appeal by B and 
0, to which A was not a party, the decree was reversed. 
It was held that A was entitled to restitution, though 
he was not a partv to the appeal. (Vol. 24) 1937 Bom 
101 (103, : ILR (1937) Bom 150. 


7m Death of one of several appellants in a case 
where the decree appealed from proceeds on a 
ground common to all of them. — [1] On the death 
of one of several appellants, if the right of appeal 
survives to the surviving appellants aloire, the appeal 
may be proceeded with by latter. (Vol. 30) 1943 Bom 
301 (304): ILR (1943) Bom 143 (DB) * (Vol. 15) 1928 
Lah 737 (737, 738). 


[2J If the lower Court s decree proceeds on a ground 
common to the deceased as well as to the survivors, 
then, the latter can, under this rule, appeal from the 
whole decree and the absence of the legal representa- 
tives of the deceased is no bar to the disposal of the 
appeal. (Vol. 32) 1945 Bom 126 (131) (DB) ♦ (Vol. 28) 
1941 Oudli 155 (160) ; 16 Luck 382. 

^ [3] Where tlie decree proceeds on a ground common 
to the deceased as well as to the survivors, if the legal 
representatives are not substituted within the period 
of limitation, the appeal abates only so far as the 
deceased is concerned and not as a whole. (Vol. 32) 
1945 Bom 126 (181) (DB) * (Vol. 28) 1941 Pesh 36 
(37) (DB) * (’13) 25 Mad L Jour 248 (260) (DB) 
(Vol. 20) 1933 All 733 (734) (DB) * (Vol. 18) 1926 
Cal 462 (462, 463) (’30) 126 Ind Cas 180 (180) (DB) 

(Lah). 


L»ut see (Vol. 21) 1934 Lah 206 (208); 15 Lah 667 
(DB),] 

[4] If the appeal succeeds, the appellate decree or 
order enures to the benefit of all the appellants inclu- 
ding the deceased. (Vol. 32) 1945 Bom 126 (131) (DB) 
(Vol. 28) 1941 Pesh 36 (37) (DB) ^ (Vol. 12) 1926 
Mad 910 (910, 911) (DB) * (Vol. 21) 1934 Cal 703 
(704): 61 Oal 879 (DB) * (Vol. 20) 1933 Mad 655 
(656) (DB) (Vol. 6) 1918 Mad 794 (801): 40 Mad 
846 (DB) (Vol. 3) 1916 Lah 401 (402) (DB) 
(Vol. 26) 1938 Pat 147 (149) (Vol. 26) 1939 All 
626(635) (DB) * (Vol, 25) 1938 All 235 (239); ILR 
(1938) All 350 (DB). ' ^ 
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STAY OS’ PEOCEBDINGS AND OF EXECUTION. 

5 . (J) An appeal slaall not operate as a stay of proceedings under a decree or order 
Stay by Appellate appealed from except so far as the Appellate Court may order, nor shall 
execution of a decree be stayed by reason only of an appeal having been 
preferred from the decree ; but the Appellate Court may for sufficient cause order stay of 
execution of such decree. 

(2) Where an application is made for stay of execution of an appealable decree 
Stay by Court wliieh before the expiration of the time allow ed for appealing tlierefrom, tlie 

passed the decree. Court which passed the decree may on sufficient cause being shown order 
the execution to be stayed. 

(3) No order for stay of execution shall be made under sub-rule Cl) or sub-rule (2) 

unless the Court making it is satisfied — ' 


(a) that substantial loss may result 
unless the order is made ; 

O* 41 R. 4 (contdj 

[But see (Vol. 27) 1040 Pat 34G (347) : 10 Pat 370 
(FB).] 

[5] Where a decree diaiaissiug a suit hy several 
plaintiffs has proceeded on a ground common to all 
of them and some of the plaintiffs alone have appealed 
against the decree making the other plaintiffs respon- 
dents to the appeal, the death of one of the latter and 
the failure to bring on record his legal reprcsoat.itives 
within limitation do not affect the 'maintainability of 
the appeal, (Vol. 25) 1938 All 235 (230) ; I Tj R (1938) 
All 350 (BB). 

[6] The riile applies only to appellants and not res- 
pondents to an appeal. (Yol. 13) 1926 Cal 336 (836) 
(DB) * (Vol. 22) 1936 Oudh 329 (331): 11 Luck 6 (DB) 

♦ (’28) 112 Ind Cas 605 606) (All) * 002) C Oal W N 19G 
(196, 197) (BB) ■*' (Yol. 21) 1934 Mad 730 (732): 58 
Mad 407. 

[See however (Yol. 19) 1932 Oal 134 (135): 68 Oal 
1841.] 

[7] The death of an unnecessary party does not 
affect the validity of a decree passed in tlie absence 
of his legal representatives. (Yol. 13) 102G htad 991 
(994). 

[See alfo Order 22 Rules 2, 3, 4 and 11] 

8. Review. — [1] This rule does not apply to appli- 
cations for review. 09^) 1994 Pun Re No. 47 142 

(145) (BB). 

9. Revision. — [1] Where in a case coming under 
this rule the Appellate Court refuses to reverse a dec- 
ree in favour ot non-appealing parties, while reversing 
it in favour of the appellants, on the ground that it 
has no power to do so, its decree can be set aside in 
revision. (’85) 8 Mad 192 (195) (BB), 

[2] The power of the High Court in revision under 
S. 25 of the Provincial Small Cause Court Act is not 
less wide than under this rule. (Vol. 8) 1921 Nag 105 
(lOG) : 17 Nag L R 20, 

ORDER 41 RULE 5—SYNOPSIS. 

* 1. Scope and object of the rule. 

2. Rule does not apply where decree has been 
executed, 

3. Rule applies only when decree under appeal 
is capable of execution* 

, 4* Stay of proceedings. 

Stay of execution, when may be granted. 

; ^. ‘“Shffident cause/' 


to tlio party applying foi* 3 ta>^ of execution 


7. “Substantial loss.” 

8. Application must have been made without 
unreasonable delay. 

9. Affidavit in support of the application. 

10. Notice to decree-holder. 

11. Security for performance of decree. 

12. When respondent is insolvent. 

13. Insolvency of appellant and deposit. 

14. Effect of stay order. 

15. Effect of uncommunicated order staying 
execution. 

16. Costs of application. 

17. Appeal. 

18. Letters Patent appeal. 

19. Revision. 

20. Review. 

1- Scope and object of the rule. — [1] Appeal 
filed Appellate Court may order stay of i)i()(*oediiigs 
under the decree or of oxecutiou of f^iichdecn^e. (’09) 
9 Cal L Jour 5G1 (5G2J (DB) * (Vol. 24) 19 All 528 
(528) (BB). 

[2] Application for stay made to appollato Court— 
Oonditioirs of sub-rule (3) safcisfiod— Tho Court can 
grant stay of execution whether au applicatiou to 
execute decree has in fact been made or not. (Vol. 
20) 1933 Bom 118 (110, 120): 57 Bom 202 (DB). 

[3] Before an appeal is filed from an appealable 
decree, the Court paasiug it may order the oxecutiou 
to be stayed but not of other proceodiugs under the 
decree. Appellate Court ]ia<s no jurisdiction to order 
stay of execution of tho docroo in such a case. (A^d. 8) 
1921 All 214 (214): 43 All 513 (BB) (Vol. «) 1921 
All 342 (343, 344) : 43 All 198 (DB) ♦ (’72) 17 Suth 
W R 341 (342) (BB) * (’GG) 0 Suth W R Misc 15 (15) 
(BB) * (’09) 6 Low Bur Rul 124 (125) (DB). 

[4] The^objoot of the rule is to 8oe tluit the ulti- 
mitely successlul party gets not morolv a barren suc- 
cess but is able lo reap the fruits oi his huccoss* (’01) 
5 Oal W N 781 (797, 798) (SB). 

[6] Decree-holder’s right to reap tho fruits of his 
decree should not be lightly iutertered with, (’ll) ;38 
Oal 754 (761,762) (BB), 

[6] The rule applies to all decrees. (’GO) 9 Suth 
W B 448 (448) (FB) * (’9t) 1894 |>un Be No. 2, p. 2 
(4) (BB). 



lass 


[THE CODE OE] CIVIL PROCEDURE, 1908 


[0. 41 R. 5] 


(b) that the application has been made without unreasonable delay; and 

(c) that securicy has been given by the applicant for the due performance of such 
decree or order as may ultimately be binding upon him. 

(4) Notwithstanding anything contained in sub-rule (3), the Court may make an 
ex parte order for stay of execution pending the hearing of the application. 

[1882— S. 545 ; 1877— S. S4S ; 1859— S. 338.] 

Objects and Reasons 


“ The Committee hare added words to section 545 
in order to make it clear that iDroceodings under a 
decree as well as execution can be stayed by an 
appellate Court; the recognition of preliminary 
decrees makes it the more necessary to have an 
express power to this effect instead of resting on an 


inherent power [Balkishm Sahu v, Khugmc, I. L. R. 
31 Calcutta 772). The Committee have introduced 
express words authorising an ex parte stay, as the 
need for such an order constantly arises In 
practice..” — S. 0. B. 


MADRAS 


PROVINCIAL AMENDMENT 


Suhsfitvte the following for the existing sub-rule (1): 

“ 6. (1) An appeal shall not operate as a stay of proceedings under a decree or order appealed from 
except so far as the Appellate Court may order, nor shall execution of a decree be stayed by reason only of 
an appeal having been preferred from the decree ; but the Appellate Court may for suf&eient cause order stay 
of execution of such decree and may, when the appeal is against a preliminary decree, staj^ the making of 
a final decree in pursuance of the preliminary decree or the execution of any such final decree, if already 
made. ” [P* Dis. No. 164 of 1932.] 


O. 41 R. 5 (contdj 

[7] The rule does not enable the Appellate Court to 
stay proceedings in a Court not subordinate to it. 
(Vol 18) 1931 All 67 (58) : 53 All 180. 

[8] Execution of a decree under which immovable 
property has been ordered to bo sold transferred to 
the Collector under S. 68 — Apiieal preferred against 
the order of the Civil Court directing the execution 
of the decree by sale — ^Appellate Court can order stay 
of sale by the Collector. (Vol 80) 1943 Oudh 265 
(266, 267) (DBb 

[9] Under 0. 20 R. 11 the Court which passed the 
decree can postpone the payment of the amount dec- 
reed. (Vol 14) 1927 Mad 416 (419, 420) (DBj. 

[10] In cases not covered by any of the provisions 
dealing with stay of execution a sale or execution can 
be stayed under the Court’s inherent powers. (Vol. 19) 

1932 All 238 (238) ; 64 All 344 (DB) (’10) 7 Ind Gas 
1017 (1017) : 1910 Pun Re No. 82 * (Vol 6) 1919 Pat 
343 (344 : 4 Pat L Jour 371 (DB) * (’37) 20 Nag L Jour 
240 (242). 

[See also (Vol. 20) 1933 Mad 663 (564).] 

2, Rule does not apply where decree has been 
executed. — [1] Decree already executed — The rule 
does not apply. (’12) 36 All 119 (122) (DB) * (Vol 7) 
1920 Lah 464 (466) * (Vol 11) 1924 Pat 716 (716) 
* (’06) 33 Cal 927 (930) (DB) (’83) 12 Cal L Rep 532 
(633) (DB). 

[See also (Vol. 3) 1916 Cal 272 (273, 274) (SB;.] 

[2] Respondent preventing order for stay of exe- 
cution being passed by representing to the Court that 
there was no application for execution, and imme- 
diately afterwards applying for execution in the lower 
Court and obtaining delivery of possession, Held that 
delivery of possession could not be allowed to stand. 
(Vol 15) 1928 Pat 49 (50; (DB). 

3. Rule applies only when decree under appeal 
Is capable of execution. — [1] Appeal filed against 
order overruling objections of the judgment-debtor 
to the execution of the decree — Appellant ax^plying for 
stay of sale — This rule has no application. (Vol 20) 

1933 All 664 (665). 


4 . Stay of proceedings.— [1] The mere filing of 
an appeal does not suspend the operation of a decree 
and is no bar to proceedings being taken under the 
decree, except so far as the Appellate Court orders 
otherwise. (Vol 18) 1931 All 386 (888): 63 All 283 
(EB) (Vol 17) 1930 Pat 227 (229) (DB) * (Vol 11) 
1924 Lah 360 (360) 083) 6 Mad 98 (99) (DB) 

* (Vol 28) 1936 Oudh 320 (321): 12 Luck 260 (DB) 
(Vol 22; 1936 Lah 181 <181) (Yol G; 1919 Sind 64 
(65): 18 Sind LR 135 (DB). 

[See (Vol 5) 1918 P 0 161 (163): 46 Cal 670 ;46 Ind 
App 52 (P C) * (Vol 8) 1921 Upp Bur 6 (7) : 4 Upp Bur 
Rul 83 * (’08) 12 Cal W N 885 (886, 887). 

[2] The rule expressly authorizes the Appellate 
Court to stay proceedings under the decree. (Vol. 17j 
1930 Lah 108 1108). 


[But see (Vol 8) 1921 Pat 328 (329) (DB).] 

[3] Appeal against order appointing receiver— Ap- 
pellate Court can pass order directing receiver not to 
act till further orders. (Vol 7) 1920 Pat 667 (668) : 4 
Pat L Joui 642 (DB). 


[4] Appeal from preliminary decree in a partition 
suit or in a mortgage suit. Further proceedings can 
be stayed. (Vol 20) 1933 Lah 790 (791) * (’28) 111 Ind 
Gas 383 (383) (Lah) * (’28) 107 Ind Oas 486 (487) (Lah) 
* (Vol 19) 1932 Lah 271 (272). 

[5] Appeal from preliminary decree in a suit for 
accounts — Order can be made staying enquiry into 
the accounts, pending appeal. (’04) Bl Cal 722 (724) 
(FB). 

[6] As a general rule no stay will be allowed in an 
appeal from preliminary decree in a suit for accounts 
unless irreparable injury is likely to result to the 
appellant, by not passing such an order. (*21) 61 Ind 
Gas 9 (13) (DB) (Pat). 


^ L7J Appeal from order granting temporary injunc- 
tion— Appellate Court has power to order stay of ope- 
ration of the injunction during pendency of anneal. 
(Vol 24) 1937 All 628 (528) (DB). 


[8] The High Court can suspend a sentence of im- 
prisonment passed under the Provincial Insolvency 
Act pending the disposal of the appeal from such 
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fidnteiice. (Vol 7) 1920 Bom 58 (58) t li Bom 673 
(BB). 

[9] A proceeding for restitution on a decree being 
varied or reversed, cannot be stayed. (\^ol 16) 1929 
Nag 138 (138). 

[See also (’73) 10 Bom H C R 411 (412, 413) (DB).] 

[10] Application for possession is a proceeding 
under the order confirming a sale — Appellate Court 
can order tbe same to be stayed pending appeal by the 
iudgment-debtor against the order confirming the 
sale. (Vol 19) 1932 All 656 (656) (DB). 

[11] Proceedings as distinct from execution of a 
decree stayed by an Appellate Court — Sub-rule (3) does 
not apply— Furnishing of security is not compulsory. 
Court has discretion in the matter. (Vol 22) 1935 
Nag 16 (17) : 31 Nag LR 172. 

[12] The Court can make payment of interest con- 
dition for staying execution of the decree. (Vol 14) 
1927 Mad 927 (928, 929) (DB). 

[See (Vol 13) 1926 Cal 1119 (1120): 63 Cal 735.] 

[18] A stay order passed by Appellate Gouit is 
automatically vacated the moment the appeal is dis- 
missed. (Vol 29) 1942 0udh84{86) * (Vol 26) 1939 
Nag 107 (109). 

5, Stay of execution, when may be granted.— 

[1] Before an appeal is filed the Court ^Yhich passed 
the decree can stay execution of the decree. (’94) 21 
Cal 561 (564) * (Vol 8) 1916 Cal 272 (274) (SB). 

[2] An application for stay of execution of a decree 
passed on the Original Side of the High Court, in 
view of an intended appeal, must ordinarily be made 
to the Judge who tried the case. (Vol 8) 1921 Cal 541 
642): 48 Cal 796 (DB). 

[8] For applicability of sub-rule (2) the decree 
should be an appealable one, and the application for 
stay should have been made before the expiry of the 
period of limitation for the appeal. (*87) 9 All 36 (41) 
•(’84) 10 Cal 817 (819) (DB). 

[4] Decree becoming final and unappealable — Court 
has no power to stay execution thereof in view of a 
pending application for review. (’87) 9 All 36 (41, 42). 

[6] Preliminary decree appealed against— This does 
not empower the Court to order stay of execution of 
final decree from which no appeal is intended to be 
preferred. (Vol 14) 1927 Lah 760 (760). 

[See however (Vol. 22) 1935 Mad 43 (45): 58 ll^lad 
116 (DB).] 

[6] Court cannot order stay of execution of decree 
at the instance of a person not a party to the suit, 
who claims immovable property liable to be taken 
under the decree. (1864) Marsh 478, 

[7] Appeal filed— It is only the Appellate Court tliat 
can stay execution. (Vol. 32) 1945 Oudh 96 (101) (DB) 

• (’12) 35 All 119 (122) (DB) * (’69) 6 Mad H C R 98 
(99) (DB) * (’04) 31 Oal 373 (376) (DB) • (Vol. 11) 1924 
Lah 602 (603) (’09) 9 Cal L Jour 661 (663) (SB) • (’04) 
27 Mad 602 (606) (DB) (Lower Court can grant time to 
the Judgment-debtor to enable him to obtain stay 
order) * (’09) (1909) Pun L R No. 52 p. 203 (203). 

[8] Appeal filed in fonna Application 

for leave to appeal as pauper pending disposal— Ap- 
pellate Court may grant stay. (*79) 1879 Pun Re No. 
TO, page 191 (192) (DB), 

[9] Appeal filed against order refusing to set aside 

decree— Appellate Court has no power to stay 
execution of the deoree. (Vol 29) 1942 Pat 146 (148) 


(DB) * (Vol 3) 1916 Pat 397 (398) (DB) • (’04) 31 Cal 
1081 (1082, 1083) (DB). 

[10] Appeal against order filing an award — ^Appel- 
late Court cannot stay execution of decree on tho 
award. (Vol 14) 1927 Lah 494 (496). 

[11] Ai^peal from order filing an award — Court has 
iuherenfi power to stay execution under the award. 
(Vol IS) 1931 Bom 384 (384) : 56 Bom 801 (DB;. 

[12] Decree execution of which is souglit to ho 
stayed not appealed against — Stay cannot be granted 
merely because appeal is pending against decree in a 
connected »uit. (Vol 23) 1936 Mad 276 (277) ; 59 IMad 
744 (DB). 

[13] Rule 6 sub-rule (2) does not affect powers of 
Appellate Court under this rule to stay sale, in oxecu* 
tion of decree. (’07) 34 Cal 1037 (1049) (FB) ♦ (Vol 6) 
1919 Mad 1144 (1145) : 41 ]\Iad 813 (DB). 

[14] Refusal of stav lyider this rule does not i)ar 
application under R. 6. (Vol 27) 1940 Oal 582 (583) 
(DB) • (’01) 25 Bom 243 (244) (DB). 

[15] Decree specifying date within which judgment- 
debtor should comply with it — Such date passed with- 
out Judgment-debtor doing so — Stay may bo granted. 
(’09) 10 Oal L Jour 631 (636) (DB). 

6. “ Sufficient cause. ” — ■[!] A stay of execution 
under this rule can be ordered only on “ sufficient 
cause ” being shown for such stay. (’68) 9 Suth W R 
448 (449) (FB) • (’ll) 38 Oal 754 (768, 769) (DB) 

* (Vol 7) 1920 Lah 300 (300). 

[2] A stay will not be granted where the appeal does 
not raise fairly arguable questions. (’12) 23 Mad L 
Jour 316 (319). 

[3] Period of limitation for appeal from degree not 
expired — This is no sufficient’ cause for ordering stay. 
(’66) 5 Suth W R Miso 63 (53) (DB). 

[4] Judgment-debtor guilty of contempt of Court 
in not having complied with decree specifying oeriaiu 
time within which he should liave done so — This docs 
not disentitle him to order for stay. (’09) 10 Cal L 
Jour 631 (636) (DB). 

7. “ Substantial loss. [1] Execution sliould 
not he stayed unless the Court is satisfied that subs- 
tantial loss may otherwise result to the judgment- 
debtor. (Vol 8) 1921 Lah 24 (25): 2 Lah 01 (DB) 

• (Vol 22) 1935 Lah 140 (141) * (Vol 21) 1934 Nag 
160 (161) * (’01) 26 Bom 243 (244) (DB) * (’12) 23 
Mad L Jour 316 (319) * (’66) 10 Moo Ind App 322 
(327) (PC) * (’07) 34 Oal 1037 (1054) (FB) (Vol 32) 
1945 Oudh 96 (101) (DB). 

[2] The loss must be a tangible one and not a 
mere annoyance to the feelings. (’12) 23 Mad L Jour 
316 (319). 

[8] Decree for possession of immovable i)roperty — 
It depends upon circumstances of each case whether 
substantial ioss will result to the appellant if stay is 
refused. Court should consider nature of i)roperty 
character of possession and past enjoyment of the 
property. C^l) 61 Ind Cas 827 (828) (Lah) ^ (’21) 61 
Ind 9 (13) (DB) (Pat). 

[4] Court satisfied that it would bo difficult for ap- 
pellant to recover back jiroperty if lie succeeds in 
appeal — There is sufficient cause for granting stay. 
(Vol 10) 1923 Lah 445 (440) * (’12) 1012 Pun W R 94 
p. 247 (248). 

[See also (Vol. 10) 1923 Pat 597 (598) (DB),] 

[5] Disturbance of appellant’s possession is itself a 
substantial loss. Such possession should be protected 
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till fclie x^laintiff has finally Gslabliblicd Ins title. 
(Vol. U) 1927 Lah 169 (170). 

[See (Vol 7) 1920 Lah 326 (327): 1 Lah 318 (DB).] 

[But see (Vol 21) 1934 Nag 160 (1611] 

[6] Decree-holder being a woman possesbcd of no 
property is no ground for staying execution of decree 
pending appeal. (Vol. 16) 1928 Lah 329 (329). 

[7] Ordinarily the execution of a mere decree for 
costs cannot be stayed . (Vol. 13) 1926 Pat 54 (55) 
(DB) * (Vol 4) 1917 Lah 336 (337). 

[See (Vol 13) 1926 Lah 605 (606).] 

[8] Respondent willing to give security for restitu- 
tion — ^Execution of decree for money should not 
ordinarily be stayed. (’89) 13 Bom 241 (241) (DB). 

8. Application must have been made without 
unreasonable delay. — [1] The application for stay 
should be made without anv unreasonable delay. (*66) 
10 Moo Ind App 322 (328) (PC) * (’72) 17 Suth W R 
160 (160, 161) (DB) (Vol 12) 1925 Cal 254 (255, 257) 
(DB). 

9. Affidavit in support of the application. — [1] 

A]jplication for stay of execution should be supported 
by affidavit showing existence of sufficient cause for 
stay. (’91) 15 Bom 536 (537) (DB) * (’01) 25 Bom 243 
(244) (DBb 

[2] Allegations in affidavit not contradicted by any 
counter-affidavit — Stay mav be granted. (’88) 1888 
All WN 249 (249). 

[3] Bare statement in affidavit that apxdicant will 
suffer substantial loss if execution not stayed, not 
enough. (Vol 8) 1921 Lah 24 (26) : 2 Lah 61 (DB). 

10. Notice to decree-holder. — [1] Interim stay 

order can be passed pending disposal of application 
for stay without notice to decree-holder. Pinal order 
staying execution should not be made without such 
notice. (Vol 11) 1924 Pat 716 (716) (’91) 15 Bom 

536 (637) (DB). 

[2] Failure to give notice to decree-holder— High 
Court interfered in revision and set aside order for 
stay. (Vol 11) 1924 Pat 716 (716). 

[But see (Vol 7) 1920 Pat 567 (568) : 4 Pat L Jour 
642 (DB).] 

11. Security for performance of decree. — [ 1 ] 

The appellant is not entitled to have order for stay 
without furnishing security for performance of decree 
to bo ultimately binding upon him. (Vol 22) 1935 
Mad 43 (45, 46) : 68 Mad 116 (DB) (Vol 21) 1934 
Nag ICO (162) * (Vol 7) 1920 Lah 464 (465) * (’14^ 
1914 Pun L R No. 59 page 181 (182). 

^ [2] A stay order on condition of security being 
given comes into operation only on such security 
being given. (Vol 11) 1924 All 698 (699) (DB). 

[3] Court not to aceeiit security without inquiring 
into its sufficiency. (Vol. 6) 1919 Cal 471 (472) (DB). 

[See (Vol 29) 1942 Lah 6 (9) (DB).] 

[4] A security, the enforcement of which is likely 

to load to litigation, should not be accepted, (’ll) 38 
Cal 754 (776) (DB). ^ 

[6] Stay of execution granted on condition that 
appellant^ deposits amount of security in Court- 
Appeal dismissed — Money so deposited is held to the 
credit of decree-holder — ^Depositor cannot withdraw 
it even if decree-holder has failed to ax^ply for exe- 
cution within prescribed period of limitation. (’79) 4 
Cal6(9)(DB). ’ 


[0] A decree-holder attaching amount deposited as 
security in execution of his decree is not entitled to 
claim any portion thereof in preference to decree- 
holder with reference to whose decree the deposit was 
made. (Vol 2) 1915 Lah 147 (150) (DB). 

[7] Sum deposited as security exceeding sum ulti- 
mately awarded to decree-holder — should be applied 
towards payment of costs. (Vol 18) 1931 Cal 474 (476): 
58 Cal 1 (DB). 

[8] Judgment-debtor satisfying decree otherwise— 
Sum deposited as security should be returned to him. 
(’12) 22 Mad L Jour 190 (191, 192) (DB). 

[9] Decree amount deposited and stay obtained— 
Decree-holder not withdrawing it by furnishing secu- 
rity — Deposit invested in Government promissory 
notes — Such investment increasing in value by date 
of appellate decree — ^Decree-holder is entitled only to 
decretal amount and not what invested amount 
was on such date. (Vol 22) 1936 Bom 200 (200. 201) 
(DB). 

[10] Execution stayed on giving security — Judg- 
ment-debtor cannot cancel security bond. (Vol 16) 
1929 Lah 769 (770). 

[11] Security bond no longer required — Court may 
cancel it. (’70) 13 Suth W R 408 (405) (DB). 

[12] Immovable x^roperty— Security given by judg- 
ment-debtor for due performance of decree in pursu- 
ance of order of stay of execution under this rule can 
he realized in execution. (Vol 21) 1934 Mad 1 (3) : 
57 Mad 218 (DB). 


12. When respondent is insolvent. — [1] Res- 
pondent decree-holder insolvent — ^Appellant judgment- 
debtor axDplying for stay of execution as to costs or- 
dered to x>ay costs to respondent’s solicitor on his 
personal undertaking that he would return the amount 
if appellant succeeded in ax>peal. (Vol. 10) 1923 Mad 
229 (230) (DB). 

13. Insolvency of appellant and deposit,— [1] 

Execution stayed on appellant depositing in Court 
decretal amount — ^Appellant thereafter declared insol- 
vent— Amount deposited in Court is payable, on 
appeal being dismissed, to decree-holder and not 
to the Official Assignee. (Vol 12) 1925 Cal 416 (417) ; 
61 Cal 1010 (DB). 

14. Effect of slay order,— [1] Appellate Court 
staying proceedings under the deoree—^rdcr passed 
while stay order is in force is without jurisdiction. 
(Vol 29) 1942 Oudh 24 (24): 17 Luck 189 (Vol 12) 
1926 Gal 1023 (1024) (DB) * (Vol 12) 1925 Pat 553 
(555) * (Vol 14) 1927 Mad 450 (461). (Reversed in 
(Vol 19) 1932 Mad 86: 65 Mad 495 on another point) 

(’12) 15 Cal L Jour 335 (336) (DB). 

[But see (Vol 30) 1943 Cal 319 (324) : ILR (1943) 
1 Gal 274 (DB) (33 Cal 927 not approved).] 

[2] Stay order conditional on security being given— 
It does not come into operation till such security is 
given and does not affect validity of a sale held after 
order for stay and before giving of security. (Vol 11) 
1924 All 698 (699) (DB). 

[8] Order for stay set aside on ground ^ of fraud— 
Sale held while order was in force is valid. (Vol 5) 
1918 All 384 (384) (DB). 

[4] Order of stay without jurisdiction— Sale hold 
in ignorance of such stay is not invalid. (Vol 29) 
1942 Pat 146 (148) (DB). 


[51 Appointment of receiver docs not operate as 
jtay of Locution. (Vol. 8) 1921 Pat 131 (132) : 6 Pat 
\j Jour 208 (DB), 
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6 . (1) Where an order is made for the execution of a decree from which an appeal 
. is pending, the Court which j)assed the decree shall, on sufficient 

order for execution of ^ause being shown by the appellant, require security to be taken for 
decree appealed from, restitution of any property which may be or has been taken in 
execution of the decree or for the payment of the value of such property 
and for the due performance of the decree or order of the Appellate Court, or the Appellate 
Court may for like cause direct the Court which passed the decree to take such security. 

(2) Where an order has been made for the sale of immovable property in execution 
of a decree, and an appeal is pending from such decree, the sale shall, on the api)lication 


O. 41 R. 5 (emtd,) 

15. EffecI; of uncommunicatedi order staying 
execution. — [1] Different viewb are held on the 
quebtion whether execution proceedings hold by a 
Court after the passing of an order for stay, but be- 
fore the communication thereof to the Court, are 
valid. 

M It has been held in the following cases that an 
order for stay of execution takes effect as soon as it is 
passed and not after it has reached the executing 
Court. (Vol 29) 1942 Oudh 24 (24) : 17 Luck 189 
♦ (Vol 32) 1945 Oudh 96 (100) (DB) * (’06) 33 Gal 927 
(934, 944) (DB) * (’12) 16 Gal L Jour 335 (336) (DB;. 
[But see (’96) 1 Cal W N 226 (227) (DB).] 

[6] According to. the Madras High Court an order 
for stay of execution operates only from the timo it 
is communioated to the executing Court. (Vol 5) 
1918 Mad 391 (392, 393): 41 Mad 161 (PB) (Overruling 
(Vol 1) 1914 Mad 261 : 38 Mad 766) (Vol 32) 1945 
Mad 891 (391 892) * (’09) 33 Mad 74 (75) (DB). 

[See also (Vol. 11) 1924 Mad 393 (894),] 

[c] A similar view has been taken in the following 
cases. But an opinion is expressed that if the decree- 
holder himself is tho purchaser, the sale held before 
the order of stay is communicated to the executing 
Court would not be valid. (Vol 14) 1927 All 401 (404, 
405): 51 All 41 (FB). (Distinguishing (Vol 13) 1926 Ail 
457) * (Vol. 30) 1943 Cal 319 (324) : ILR (19^3) 1 Cal 
274 (DB). 

[But see (’79) 2 All 686 (687) (DB).] 

Id] The Bombay High Court lias held that a great 
deal depends on the nature of the ord^r, the question 
of good faith and other facts. (Vol. 15) 1928 Bom 
189 (190, 191) : 52 Bom 290 (DB). 

[2] It has been held that a sale held by the auc- 
tioneer or officer charged with the conduct of the sale, 
after the Court has ordered the postponement or stay 
of tho sale is illegal and uUva vires though at the 
time of the sale the order of the Court had not rea- 
ched the auctioneer or officer. (Vol. 30) 1943 Lah 
849 (361, 352) ( (Vol 17) 1930 Lah 17 overruled and 
(Vol 22) 1936 Lah 694 approved) * (Vol 22) 1936 Lah 
694 (695, 696) (DB) (’90) 12 All 96 (98) (DB) * (Vol 20) 
1933 Rang 416 (417, 418) : 11 Rang (410) (DB). 

16. Costs of application. — [1] In the absence 
of special circumstances costs of application for stay 
should be costs in the appeal. (Vol 19) 1932 Bom 
127 (128) : 56 Bom 276 (FB). 

[See however (’98) 25 Cal 893 (894) (SB) (Appel- 
lant should be made to pay costs even if successful in 
his application).] 

17. Appeal. — [1] The question whether an order 
granting or refusing stay of execution is appealable 
or not depends upon the question whether such an 
order falls within S. 47. As to this (See Sec. 47.) 


18. Letters Patent appeal. — [1] An order grant- 
ing or refusing stay of execution is a judgment ” 
within the meaning of the Letters Patent. (Vol 7) 
1920 Lah 326 (327) : 1 Lah 348 (DB) ^ (Vol 11) 1024 
Mad 597 (699, ; 47 Mad BIG (DB) * (’01) 5 Cal W H 
781 (794, 795) (SB) ^Vol 11) 1927 Ihid 398 (401) : 50 
Mad 380 (DB). 

[But see (Vol 30) l043 Nag 282 (283) t ILR (1943) 
Nag 453 (DB) (’01) 24 Mad 358 (359, 360 (DB) ^ (’08) 
3 Mad L Tim 307 (308) (DB).] 

19. Revision. — [IJ This rule does not apply to 
applications for revision. (Vol IG) 1929 Lah 167 (168). 

20. Review. — [1] An order of stay of execution 
made under tliis rule is open to review. (’87; 9 All 30 
(40, 42). 


ORDER 41 RULE 6-~SYNOPSIS. 


1. Scope and applicability. 

2. Restitution — See Section 114. 

3. Security. 

4. ** Property which may be or has been taken 

in execution. ” 

5. Registration and attestation of security 

bond— Order 41 Rule 6. 

6. Mode of enforcement of security bond — Sec 

Notes on Section 145. 

7. Stay of sale of immovable property. 

8. Petition to stay sale, where to be made. 

9. Appeal. 

10, Form. 

11. Revision. 


l. Scope and applicability.— [IJ Thoto oswi l)o 
no order for security tor restitution under this rulo 
where — 


[a] No appeal has boen filed against tlio doeroo. 
(’86) 8 All 639 (640) (DB) * (’87) 9 All 36 (41) ^ (’C6) 0 
Suth W R Misc Rul 15 (15). 


[b] Where no order for execution has boon made. 
(’01) 26 Bom 583 (683) (DB). 


[2] Appeal against a part of tho doeroo— Order for 
security lor restitution cannot bo passed with refe- 
rence to the portion not appealed against. (*90) 1890 
Pun Re. No, 120, p. 392 (394). (In auch a case, stay of 
execution cannot be granted.) 


[3-4] It is competent for the trial Court as well as 
the Appellate Court to i>ass an order for security 
under this rule. The rule applies only to parties 
to the suit. (Vol 19) 1932 Bom 326 (326) (DB). 


[5] An Appellate Court which directs a bubordinata 
Gourt-to take security under this rule can direct the 

subordinate Court to apply, in. determining the suffi* 
ciency of the security, the principles which the Appel- 
late Court would have itself applied. (Vol 24) 1987 
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of the judgment-debtor to the Court which made the order, be stayed on such terms as to 
giving security or otherwise as the Court thinks iit until the appeal is disposed of. 

[1882— S. 546; 1877— S. 546; 1861— S. 36.] 

Objects and Reasons 

“ The Oommiltee have modified this rule in order to make it clear that security may Idc rcq.uired 
though the property has previously been taken in execution (see Hiikam Ghand Bold v. Kamalanand Singh, 
I. L. R. 33 Calcutta 927. S. 0. R. 


O. 41 R. 6 (contd,) 

Pat 380 (382) (DB). (Appellate Court directing Subor- 
dinate Court to take security is directly interested in 
seeing whether its orders have been properly complied 
with or not — ^Appellate Court has, in spite of such 
delegation of duty, power to intervene when Subordi- 
nate Court misdirects itself while inquiring about 
sufdciency oi security). 

[6] Pending an appeal to the Privy Council, the 
trial Court has no jurisdiction to pass an order for 
security under this rule. The matter is governed by 
the provisions of 0. 45 and not by the provisions of 
this order. (Vol 12) 1925 Rang 264 (255): 3 Rang 168 
(DB). (The proper Court to deal with the matter is 
not the original Court, but tlie High Court). 

2. Restitution. — See Section 144. 

3. Security. — [1] A surety is not discharged 
merely by reason of the death of the decree-holder. 
(Vol. 4) 1917 Cal 594 (595) (DB). 

[2] Where under a decree for redemptiou, the mort- 
gagor decree-holder deposits the mortgage-money in 
Court and applies for execution of the decree, the 
money so deposited can bo accepted as security for 
restitution under this rule. (’12) 1912 Mad W N 397 
(397) (DB) (Per Abdur Rahim. O'. Contra. Sundara 
Ayyar. J.) 

[8] Where the holder of a decree for money is wil- 
ling to give security for restitution the Court should 
not ordinarily grant a stay of execution of the decree. 
(’89) 13 Bom 241 (241) (DB). 

[4] A security of joint family property offered by 
a member of the family consisting of himself and 
others should not be accepted as the security bond 
will not be binding on the joint family. (Vol 24) 
1937 Pat 380 (381) (DB). 

[6] Surety bond referring to appeal in High 
Court — ^Liability is not extended to decision _ of 
Privy Council reversing High Court’s decision. 
(Vol 30) 1943 Bom 243 (244, 245) (DB). 

[6] Surety for fulfilling such orders or decrees as 
may be given in appeal— JEfeZdJ, surety liable for 
costs awarded in appeal. (’93) 1893 Bom P J 264 
(266) (DB). 

[7] Surety bond for allowing execution of a decree 
pending appeal — ^Appeal compromised giving time 
to principal debtor — ^Surety not party to com- 
promise — Surety not discharged, as the consent 
order is not excluded by the surety bond. (Vol 20) 
1933 Mad 309 (310) : 56 Mad 625 (DB). 

4« ** Property^ which may be or has been taken 
in execution.” — [1] Security for restitution may be 
ordered even after property has passed into the 
hands of the decree-holder in execution of his decree. 
(Vol 16) 1928 Pat 187 (188) (DB). (In this case, it 
was held that the . Court has inherent power 
to order security in such a case — The learned Judges 
seem to have overlooked the fact that under the pres- 
ent rule, it is not necessary to resort to inherent 
power to order security in such a case.) 


[2] The view seems to have been the same even 
under the previous Codes. (’06) 33 Cal 927 (934) 
(DB) * (1863) 10 Moo Ind App 196 (202) (PC) (’67) 
8 Suth W R 144 (146) (FB). (But in this case, 
appeal was preferred after tlie execution of the 
decree had taken place — Therefore security for 
restitution could not be demanded). 

5. Registration and attestation of security 
bond. — See Order 41 Rule 5. 

6. Mode of enforcement of security bond. — 

See Notes on Section 145. 

7. Stay of sale of immovable property. — [ 1 ] 

In cases coming under sub-rule (2) the Court is 
bound to stay the sale of immovable property, on 
such terms as to giving security or otherwise as it 
thinks fit. (Vol 28) 1941 Pat 483 (483) (DB) * (Vol 27) 
1940 Cal 582 (583) (DB) * (Vol 16) 1929 Lah 68 (69) * 
(’ll) 15 Cal WN 432 (483) (DB). (Court is bound to 
stay the sale of immovable property in execution of 
its decree, though the judgment-debtor is entitled 
to have tlio sale set aside on deposit of the purchase- 
money). * (’28) 108 Ind Gas 272 (272) (Lah) * (Vol 
23) 1936 Pat 443 (444), (Execution Court cannot 
dismiss the application summarily). (Vol 27) 
1940 Mad 82 (88) : ILR (1940) Mad 420 (DB). 

[See (Vol 27) 1940 Cal 543 (544) (DB). (The sub- 
rule does not apply where sale has not been ordered 
— ^But where stay can be ordered Court ought not to 
grant limited stay order and ask judgment-debtor 
to obtain further stay from Appellate Court — Court 
has full power of stay).] 

[But sec (Vol 19) 1932 All 551 (552) : 54 All 874. 
(Sub-rule (2) is only complementary to R. 5— There 
is no obligation to stay the sale),] 

[2] An order for stay of sale can be passed where 

the sale has taken place but not confirmed. (Vol 161 
1929 Lali 68 (69). ^ 

[See also (Vol 4) 1917 All 40 (40). (Case under 
O. 41 R 5).] 

[3] The sub-rule applies also to the sale of 

immovable property in execution of a mortgatfe 
decree. (Vol 28) 1941 Pat 483 (484) (DB). (Mortgage 
decree— Sale Ordered- Appeal directed only against 
interest awarded by decree — ^Decree being indivisible 
sale of entire property must be stayed) (Vol 16) 
1929 Lah 562 (552) * (Vol 20) 1933 All 732 (733)* 
55 All 983 (DB). ^ ^ 

[4] Where a person has become liable as a surety 
for the performance of a decree and an order for 
the execution of such a decree by the sale of 
immovable properties is made against him under S. 
145, he is a judgment-debtor within the meaning of 
this rule and is, therefore, entitled to apply for stay 
of execution. (Vol 21) 1934 Bom 252 (254) : 50 Bom 
485 (DB), 

[5] The expression “ on such terms as to giving 
security or otherwise ” in sub-rule (2) means that 
the terms may be either as to giving security or any 
other term, such as the deposit of the decree-amount 
in the Court ordering the stay. (Vol 27) 1940 Mad 
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a7. [No SGOurity to bo required from the Government or a public officer in certain 
cases] Bcpcaled by the Government of India (Adaptation of Indian Laws) Order, 19S7. 

[a] See uow Order 27 Rule 8A, supra, 

Exorcib .0 of powers in appeal S.^Tlie powers conferred by rules 5 and 6 sliall 

from order made in execution of be exercisable where an appeal may bo or has been 
dooree. preferred not from the decree but from an order made 

in execution of such decree. 

PROOEDUEE ON ADMISSION OE APPEAL 
9. (1) Where a memorandum of appeal is admitted, the Appellate Court or the 

Registry of memo- proper officer of that Court shall endorse thereon the date of presenta- 
randuni of appeal. tion, and shall register the appeal in a book to be kei^t for the 
purpose. 

Register of appeals. (2) Such book shall be called the register of Appeals. 


[1882— S. 548; 1877— S. 548; 1859— S. 

O. 41 R. 6 Icontd,) 

82 (83) : ILR (1940) Mad 420 (DB). (There is no 
limit to the discretion of the Court in imposing 
terms, but it has no discretion to refuse to stay the 
sale) * (Yol 21) 1934 Mad 709 (710) ; 68 Mad 280 
(DB) * (Vol 23) 1936 Pat 443 (444). (Court lias 
jurisdiction to grant stay conditional on depositing 
decretal amount in Court) 

[6] An order for the stay of sale of immovable 
property under this rule does not preclude the execu- 
tion of the decree by proceedings against the mova- 
bles of the judgment-debtor. (Yol 13) 1926 Lah 
463 (463). 

[7] Where, on the rejection of a claim petition 
iu execution proceedings, the claimant filed a suit 
for a declaration of his title, and on its being dis- 
missed, appealed from the decree, and, pending the 
appeal, applied for a stay of sale, it was held that 
the sale could not be stayed. (Yol 9) 1922 Lab 58 
(59). (Proper remedy is to ask for temporary injunc- 
tion under 0. 39). 

[See however (Yol 21) 1934 Pat 637 (637). (This 
rule does not apply but the Court can order stay 
under its inherent powers — ^Eveii in such a^ case 
Court would be acting without jurisdiction if it did 
not put the applicant on terms)]. 

8. Petition to slay sale, where to be made* — 

[1] An application for stay of sale under sub-rule 

(2) should be made to the executing Court and not 
to the Appellate Court. (’12) 23 Mad L Jour 677 (678) 
(DB) (’ll) 11 Ind Cas 22 (22) (DB) (All) * (Vol 19) 
1932 Lah 30 (30) * (’93-1900) 1893-1900 Low Bur Rul 
546 * (Yol 24) 1937 Lah 841 (841). 

[See also the following cases to the s-amo effect 
under the Old Code. (’93) 15 All 196 (197) (DB) * (’07) 
31 Cal 1037 (1044) (PB) * (’08-04) 8 Cal W N 381 
(882) (DB). 

[2] The Court cannot, under this rule, stay the 
sale in execution of a decree passed by another Court 
in another suit. Appellate Court can direct a stay 
of sale of immovable property by virtue of its 
general powers under Order 41 Rule 5. (’84) 11 Gal 
146 (149) (DB). 

9. Appeal. — [1] An order requiring security to 
be given for restitution is one falling within S. 47 
and is appealable* 

[See Notes on S. 47] 

^ [2] An order accepting or refusing to accept secu- 
.rity is not appealable either as a decree or as an 
order undqt S. 47 of the Code. (Yol 19) 1932 Lah 
> 20 ^ 21 ), 


341.] 

[Sec however (Vol 6) 1919 Cal 471 (472) (DB). (But 
an order accepting security and directing delivery 
of possession is a final order and is appealable)]. 

[3] A surety against whom a decree is sought to 
be executed under S. 145 can, by virtue of that 
section, appeal from an order made against him in 
execution proceedings. (’88) 12 Bom 71 (76) (DB). 

[4] When an Appeallate Court directs a subordi- 
nate Court under this rule to take security, no appeal 
lies from the order of the subordinate Court accep- 
ting a certain security. But the Appellate Court 
can interfere where the subordinate Court has erred 
on a matter of principle. (Yol 24) 1937 Pat 880 
(881) (DB). 

[See also (’87) 66 Cal L Jour 169 (173, 174) (DB). 
(Order by High Court directing execution to proceed 
on furnishing of security— Security to the “ satisfac- 
tion of the Registrar” — Report by Registrar — 
Objection thereto — ^Appeal to Court does not lie— 
High Court can, however, review order of Registrar 
on proper grounds).] 

[5] A judgment-debtor at whoso instance a s<ile 
was stayed cannot subsequently appeal from the stay 
order even assuming such an order is otherwise 
appealable. (Vol 17) 1930 Lah 190 (191). 

JO. Form.— For form of security bond, see 
Appendix G, Form No. 3. 

11. Revision.— [1] Where the Court refuses an 
application under sub-rule (2) and declines to stay 
execution pending appeal, the High Court can, under 
S. 115, revise the order, (’ll) 15 Cal WN 482 (433) 
(DB) * (Yol 12) 1925 Lah 256 (257). (Security or- 
dered without making any enquiry as to the value of 
the property attached — Held, order liable to bo 
levi&ed). 

ORDER 41 RULE 8— Note 1. 

[1] It makes the provisions of Rules 5 and 6 
applicable mutatis mutandis to cases in which the 
appeal is not from the decree (as contemplated ))y 
those rules) but from an order made in execution of 
the decree. (Yol 27) 1940 Cal 582 (582) (Yol 4) 
1917 AlUO (40). 

[2] Under the rules framed by the High Court of 
Patna, the Rogistirar has no power to hear an applica- 
tion under this rule. (Vol 19) 1932 Pat 217 (218) 
(BB). 

ORDER 41 RULE 9— Note 1. 

[1] The registration of an appeal is a purely 
ministerial act. The Court can reject an appeal 
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10 . (l) The Apiiellsite Court may, in its disoretion, either before the respondent is 
Appellat Court may called upon to appear and answer or afterwards on the application 
require appellant to fur- of the respondent, demand from the appellant security for the costs 
niMi security for costs. of the appeal, or of the original suit, or of both : 

Provided that the Copt shall demand such security in all cases in which the appel- 
Wherp appellant re- lant is residing out of British India, and is not possessed of any sufli- 
sides out of British cient immoveable property within British India other than the pro- 
perty (if any) to which the appeal relates. 

(2) Where such security is not furnished within such time as the Court orders, the 
Court shall reject the appeal. 

[1882— S. 549; 1877— S. S49 ; 1859— S 342. See S 145.] 


O. 41 R. 9 (contd.) 

after it has been registered, (’70) 13 Sutli W R 351 
(352). 

[2] The provisions of law as to how an appeal can 
he dealt with after admission do not apply at tho 
stage before registration of the appeal. (Vol 20) 
1933 Mad 358 (359). 

[3] An order refusing to admit an appeal under 
this rule and rejecting it is a decree and is open to 
appeal. (’03) 8 Gal W N 64 (65, 66). (Provided 
second appeal is otherwise entertainable having re- 
gard to the nature of the original suit). 

[4] Where an appellant applies for leave to with- 
draw the appeal after notice of hearing has been 
served on the respondent, the respondent should be 
given notice of the application. The respondent is 
always entitled to his costs when leave is granted for 
withdrawal of the appeal. (’68) 3 Mad H 0 R 363 
(369). 

ORDER 41 RULE lO—SYNOPSIS. 

1 • Scope and object of the rule* 

2. To what appeals the rule applies. 

3. Appeals in forma pauperis* 

4. Insolvency appeals. 

5. Letters Patent appeals. 

5a. Costs of ** original suit.** 

6. Grounds for demanding security. 

6a. When order for security is obligatory — 
Proviso. 

7. Delay in applying for security. 

8. Notice to show cause. 

9. Amount of security. 

10. Extension of time for furnishing security. 

11. Dismissal of appeal for failure to give 

security. 

12. Restoration of appeal so rejected. 

13. Appeal. 

1 4. Stamp and registration. 

1 5. Practice. 

16. Enforcement of security. 

[1] Scope and object of the rule. — [1] The object 
of S. 549 of the old code was to secure the respon- 
dent in an appeal from the risk of having to incur 
further costs which he might never succeed in getting 
out of the appellant. (’96) 18 All 101 (103, 104) (FB). 

[2] An order for security for costs can bo passed 
under the rule only against the appellant but not 
against the respondent. (’70) 4 Beng L R (00) 92 
(93) (DB). 


[3] Court cannot demand from the appellant, 
security for the entire decree amount. (Vol 19) 
1932 All 511 (511, 512) : 54 All 968 (FB), 

[4] When a pauper appeal has been admitted* 
Government cannot a^Dply under this rule for security 
for the court-fee pnyablc to it. (Vol 24) 1937 Mad 
267 (268). 

[5] Legislature never intended in enacting this 
rule to derogate from the right of appeal given by 
law to every person who is defeated in the Court of 
first instance. (’85) 7 All 542 (546). 

2. To what appeals the rule applies. — [1] This 
rule applies to appeals from decrees and therefore to 
appeals from orders under S. 47. (1900) 24 Bom 314 
(816) (DB). 

[2] This rule will apply to apijoals from orders 
other than those falling under S. 47. and to appeals 
from decrees or orders made on the original side of 
a High Court. (Vol 25) 1938 Bom 36i (352) : ILR 
(1988) Bom 399 (DB). 

3. Appeals in forma pauperis. — •[!] The follo- 
wing different views are held as to the applicability 
of the rule to appeals m forma ^a'li^jens : — 

M The rule applies to pauper appeals hut the 
Court should not make an order for security except 
for very special reasons. (’86) 8 All 203 (204) (FB) 

(’85) 7 All 542 (546) * (Vol 7) 1920 Mad 318 (318) : 
43 Mad 902 (DB) * (’07) 17 Mad L Jour 583 (583) (DB) 

* (Vol 20) 1933 Mad 519 (521): 56 Mad 823 * (Vol 10) 
1923 Rang 244 (245) * (Vol 17) 1930 Nag 28 (32). 

[6] The rule does not apply to appeals by paupers. 
(Vol 6) 1918 Cal 618 (618) (DB) (’08) 7 Cal L Jour 
312 (314) (DB) * (Vol 4; 1917 Bom 137 (138): 42 Bom 
5 (DB) * (Vol 9) 1922 Lab 87 (87) : 3 Lah 30 (DB) 

* (Vol 23) 1936 Rang 178 (179) : 13 Rang 511 (DB). 
(Security for costs cannot be demanded from a pau- 
per ai^pelhlTiat'. 

4. Insolvency appeals. — [1] Appeal from order 
passed b^ judge of High Court under Presidency 
Towns Insolvency Act, 1909 — The rule ai^plies. (Vol 4) 
1917 Cal 626 (626) : 43 Gal 243. 

[But see (’70) 5 Beng L R 179 (180).] 

5. Letters Patent appeals. — [1] The rule ai)plies 
to appeals under 01. 15 of the Letters Patent, unless 
the rules framed by tlie particular High Court are 
inconsibtent therewith, in which case the former 
will ovei ride the latter. (Vol 8) 1921 PC 80 (82): 
48 Cal 481 : 48 Ind App 76 (PC). (Overruling 27 Mad 
121 ). 

[2] Rule 736 of the Bombay High Court Rules is 
not inconsistent with this rule and an ax^pellant may 
be called upon to furnish any additional security for 
costs. (Vol 10) 1923 Bom 399 (399) (DB) * (Vol 13) 
1926 Bom 42 (43) (DB;. 

[But see (’12) 37 Bom 572 (574).] 
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[3] Rule 354 framed by Madras High Court is not 
iticon sis bent with this rule. (Vol 12) 1925 Mad 1132 
(1133) (DB). 

Sa. Costs of “ original suit. ” — [1] The expres- 
sion “ original suit ” in this rule covers also an ori- 
ginal application on winch the judgment ai^x^oaled 
from was given, whatever its nature may be. (Vol 25) 
1938 Bom 351 (352) : ILR (1938) Bom 399 (DB). 

6. Grounds for demanding security. — [1] The 

Court has, a discretion in the matter of ' demanding 
security for costs. (Vol 23) 1936 Rang 294 (294) ; 14 
Rang 289 (DB) (Vol 23) 1936 Rang 109 (110). 

[2] As the rule tends to restrict a party’s right to 
ax)peal, it should be api)l]ed with great caution. 
(’92-96) 2 UppBur Rul 279 * (’85) 7 All 542 (546). 

[3] Very satisfactory grounds should be shown 
before making an order for security under this rule. 
(’84) 1884 All W N 103 (103). 

[4] The discretion must be exercised in accordance 
with sound judicial principles. (’89) 13 Bom t58 (461) 
(DB) * (Vol 10) 1923 Bom 309 (399) (DB). 

[See however (Vol 10) 1923 Bom 264 (264) (DB).] 

[5] The Appellate Court may well be guided in the 
exercise of judicial discretion bv the provisions of 
0. 25 R. 1. (’03) 5 Bom L R 661 (CG2) (DB). 

[C] The following are not sufiioioni grounds to 
make an order for security under this rule. 

[fi] That tho appellant may lose and may not 
the costs of the apx^oal. (Vol 10) 1923 Bom 399 (399) 
(DB). 

[6] That the appellant is an uiadischarged insolvent. 
(Vol G) 1919 Cal 719 (720) : 46 Cal 156 (DB). 

[c] That the appellant is a poor man from whom 
it would be difficult to recover costs of the appeal. 
(Vol 8) 1921 Pat 233 (233) (DB) * (Vol 10) 1923 Mad 
204 (205) * (Vol 17) 1930 Lah 382 (883) (DB) (Vol 17) 
1930 Lah 384 (384) (DB) ^94) 21 Cal 526 (627) (DB) 

* (’87) 14 Cal 533 (536) * (79) 3 Bom 241 (242) (DB) 

* (’86) 8 All 203 (204) (EB) * (Vol 23) 1936 Rang 294 
(294): 14 Rang 289 (DB) (’89) 1939 Oudh W N 152 
(154) (DB) * (Vol 25) 1938 Mad 380 (380) (DB). 

[But see (Vol IS) 1931 Oal 40 (41): 58 Gal 117 
(DB).] 

[d] That a third person has incited the aiDpeal. (’86) 
1886 All W N 28G (286). 

[e] That the appellant has with a portion 

of his interest in the subject-matter of suit for funds 
to carry on litigation. (’87) 14 Gal 633 (53p). 

[/] That a relative of the api^ellant is assisting 
him financially in litigation. (Vol 10) 1923 Rang 244 
(246). 

[^] That the appellant has rich relations who can 
afiord to pay tho decree amount. (Vol 2) 1915 CarsOS 
(696) (DB). 

M That the ai^pellant has not paid the costs of the 
original suit. (Vol 18) 1931 Lah 70 (70) * (’33) 1933 
Mad WH 263 (264) (DB) (’03) 5 Bom LR 661 (662) 
(DB). 

H That one of the appellants is in hiding. (’86) 1886 
All W N 286 (286). 


[7] Poverty along with other circumstances mav 
justify an order under this rule. (Vol 10) 1923 Bom 
264 (264) (DB) * (’33) 1933 Mad W N 263 (264) (DB) 
(Vol 2S) 1936 Pat 433 (434) (DB). 


[8] Where the appellant is a mere puppet in the 
hands of others who are promoting the litigation an 


order under this rule is justified. (’77) 2 Cal 233 
(259): 4IndApp23(P0) MVol 25) 1938 Mad 313 
(313) (DB). 

[9] Where the honesty and bona fides of the appel- 
lant are doubtful or the appeal is vexatious, the ax^pel- 
lant may be ordered to furnish security under this rule. 
(Vol 10) 1923 Bom 399 (399) (DB) ‘ * (Vol 18) 1931 
Lah 70 (70) * (’89) 13 Bom 458 (462) (DB) * (Vol 25) 
1938 Mad 380 (381) (DB). (Reversing on Letters Patent 
appeal (Vol 24) 1937 Mad 285). 

[10] Where tlie parties have agreed that secu- 
rity for costs should be given, the Court should pass 
an order for security. (*66) 1 Ind Jur (NS) 223. 

[11] Poverty of the apx^ellant is not a ground for 
dispensing with security whore such security is 
necessary in the circumstances of the case. (Vol 10) 
1923 Mad 204 (205) * (Vol 26) 1038 Mad 313 (313) 

(i)B) * (Vol 25) 1938 Mad 380 (380) (DB). 

[12] Security for costs should not be ordered 
wliere the consequences of such an order would be 
unduly penal. (Voh 17) 1930 Nag 28 (29) * (Vol 26) 
1938 Mad 380 (380) (DB). 

6 a. When order for security is obligatory — 
Proviso. — [1] It is not compulsory to order security 
for the costs of the suit as well. (Vol 25) 1938 Bom 
351 (362): ILR (1938) Bom 399 (DB). 

7. Delay in applying for security. — [1] The 

resx>ondent must apply for security for costs, before 
he himself or the appellant incurs costs in the appeal. 
(Vol 5) 1918 Lah 301 (301) * {W) 1889 All WN 147 
(148, 149) (DB) * (’84) 1884 All WN 99 (99) * (Vol 17) 
1930 Lah 629 (680) * (Vol 17) 1930 Oal 620 (621) 
♦ (1900) 5 Oal WN 119 (120) (SB) * (Vol 32) 1946 
Mad 121 (121) : ILR (1945) Mad 662. 

[2] Any delay on the x>art of the respondent will 
be a waiver by him of his right under this rule. 
(1867—60) 7 Moo Ind App 431 (440) (PC). 

[3] Delay in applying for security for costs duo to 
steps taken for recovering costs incurred in tlio lower 
Court — ^Application should nob be refused. (Vol 25) 
1938 Mad 380 (381). (Reversing on Letters Patent 
appeal (Vol 24) 1937 Mad 285). 

8. Notice to show cause. — ’[1] An order for 
security for costs of an ai)X3Gal cannot he passed 
against a person without giving him notice. (’83) 5 
All 380 (381, 382) (DB) (Overruled in 18 All 101 (FB) 
oil another point). 

[2] An order for payment of cost^ passed even 
after issue of notice will not bind the X5‘'»'*^ty unless 
communicated to him. (’82) 6 Mad 265 (260) (DB). 

9. Amount of security.— [1] An order under 
this rule may direct a sx)ocified amount to bo x^^i'id 
into Court as security for costs though it is not 
necessary to do so. (Vol 17) 1030 Mad 355 (35G) 
(DB). 

[2] It is enough if the order directs security to be 
given for tho costs of the appeal, or of the original 
suit or of both. (’90) 18 All 101 (105) (DR) (Over- 
ruling 9 All 164). 

[3] A surety is discharged as soon as the ax>i>eal 
is allowed and the liability is not revived because tho 
appellate order is reversed by a iiigher Court 
(Vol 14) 1927 All 522 (523) (DB) ♦ (Vol 11) 1924 
Oal 528 (528) (DB). 

[4] The Taxing Offieor’s decision as to tho amount 
for which security should be given is subject to 
revision, (Vol 14) 1927 Bom 499 (601) (DB). 
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11. (1) The Appellate Court, after sending for the record if it thinks fit so to do, and 

Power to dismiss afj:er fixing a day for hearing the appellant or his pleader and hearing 
appeal without send- him accordingly if he appears on that day, may dismiss the appeal 
ing notice to lower without sending notice to the Court from whose decree the appeal is 
preferred and without serving notice on the respondent or his pleader. 

(2) If on the day fixed or any other day to which the hearing may be adjourned the 
appellant does not appear when the appeal is called on for hearing, the Court may make an 


O. 41 R. 10 (contd.) 

[5] Security need not be proportionate to the 
estimated costs of appeal. (’89) 13 Bom 458 (462)(DB). 

[6] An Appellate Court may inquire into the 
sufficiency of security. (Vol 21) 1934 Bom 13 (14) 
(DB). 

10. Extension of time for furnishing security. 

[1] The Court may, enlarge the time allowed for 
furnishing the security ordered. (’32) 1932 Mad 
W N 655 (659) * (’90) 17 Cal 1 (3) (PC). 

[2] The Court may enlarge time even though 
the (period orisjinally fixed has expired. (’90) 17 Cal 
612(515): 17 IndAppl(PC) (’ll Cal 716 reversed 
and 1 All 687 overruled) (*90) 17 Oal 516 (517) : 17 
Ind App 9 (PC). 

[3] The Court cannot extend the time for furnish- 
ing security after the appeal has been rejected for 
failure to furnish security. (Vol 10) 1923 Cal 317 
(318) (DB). 

[4] Extension of time is in the discretion of the 
Court. (’90) 17 Cal 1 (3) (PC) * (’90) 17 Cal 516 (517) : 
17 Ind App 9 (PC). 

[5] When the period fixed expires on a day on 

which the offices of the Court are closed for busi- 
ness, the security may be accepted on the re-opening 
day. (’77) 2 Cal 272 (273) (SB) * (’83) 1883 All 

W N 254 (254) (DB). 

[6] On account of the prevalence of plague 
appellant was not able to arrange for the security — 
Time should be extended. (*97) 21 Bom 576 (579) (DB). 

[7] That the appellant is a wandering fakir is no 
excuse for not furnishing the security in time and 
time should not be extended in such case. (’22) 68 
Ind Cas 306 (307) (DB) (Lah). 

1 1 . Dismissal of appeal for failure to give 
security. — [1] Sub-rule (2) is mandatory, not permis- 
sive. (Vol 8) 1921 PC 80 (84): 48 Cal 481: 48 Ind 
App 76 (PC) * (’90) 17 Cal 516 (517) : 17 Ind App 9 
(PC). 

[2] A special application by the re^ondent to 
have the appeal rejected is not necessary, and he 
can raise the objection at the hearing of the appeal. 
(1865-67) 3 Bom H 0 R (00) 64 (65) (DB). 

[3] Period fixed for giving security expired 
during long vacation — Court office was open — Security 
given on the re-opening day — Keld Appeal should be 
rejected. (’83) 1883 All W N 254 (254) (DB). 

[4] Security bond not drawn up in the terms of the 
Judge’s order. Held no security was given and appeal 
should be rejected. (’81) 1881 All W N 35 (35) (DB). 

[5] An appeal should not be rejected for a clerical 
error in the security bond and the error should be 
allowed to be corrected. (Vol 12) 1925 Oudh 402 (403). 

[6] Where the executant of the security bond had 
not been authorized to execute it on behalf of the 
appellant, the case should be adjourned till a proper 
bond is executed and the appeal should not be sum- 
marily rejected. (Vol 14) 1927 P C 264 (265) (PC). 

[7] The appeal should not be rejected if the order 
for security has been passed without giving notice to 
the appellant. (’83) 5 All 380 (381, 382)* (DB) (Over 
ruled in 18 All 101 (FB) on another point). 


[8] Opportunity to furnish the security not given 
— Appellant failed to furnish the same — Appeal dis- 
missed — ^High Court can interfere in revision. (Vol 2) 
1915 All 133 (134) (DB). 

[9] Appeal cannot be rejected unless the security is 
tested and found insufficient, even though the test 
ing is after the time fixed for furnishing it. (Vol 29) 
1942 Mad 29 (30). 

12. Restoration of appeal so rejected. — [1] The 

appellate Court may, restore an appeal, i ejected for 
failure to give security for costs. (Vol 15) 1928 Mad 
964 (965, 966) (DB) (Dissenting from 19 Mad L Jour 
304) ♦ (Vol 7) 1920 All 112 (114): 42 All 626 (DB) 
(’86) 8 All 315 (319) : 13 Ind App 57 (PO). 

[2] Appellant’s application for extension of time 
dismissed on merits — ^Application for restoration 
of appeal rejected for failure to furnish security 
will be barred. (Vol 16) 1929 Rang 289 (290): 7 Rang 
445. 

[3] An order restoring an appeal rejected under 
sub-rule (2) will not bind the respondent if it is made 
without notice to him. (Vol 5) 1918 Cal 812 (813). 

13. Appeal. — [1] No appeal lies against an order 
restoring an appeal rejected under sub-rule (2) for 
failure to give security. (Vol 7) 1920 All 112 (115): 42 
All 626 (DB). 

[2] No appeal lies against an order refusing to 
restore an appeal rejected under sub-rule (2) for fai- 
lure to give security. (Vol 3) 1916 Oal 227 (228) (DB) 
*(’08) 30 All 143 (145) (DB) * (Vol 26) 1939 All 733 
(734): ILR (1940) All 19. 

[3] Letters P«itent appeal — An order dismissing 
a petition asking the Court to receive a sum of money 
as security for the costs of an appeal is a 
“judgment” within the meaning of clause 15 of the 
Letters Patent and is appealable. (’02) 25 Mad 654 
(655) (DB). 

14. Stamp and registration. — [1] Bond given 
as security by a party is subject to an advaloi'em 
stamp under the stamp Act and a court-fee under the 
Court Fees Act. (’89) 11 All 16 (17) (FB). 

[2] Where a security bond is compulsorily regis- 
trable, it is not necessary to register the bond until 
the security has been accepted. (’70) 18 Suth W R 41 
(48) (DB). 

15. Practice. — [1] On the day fixed for hearing 
the rule nisi for costs obtained by respondent on an 
affidavit* the appellant should appear and show cause 
after which the respondent has a right to reply oven 
though the appellant uses no affidavit. (’71) 7 Beng LR 
(App) 59 (60) (DB). 

[2] Rule msi discharged for non-appearance of 
parties on the day fixed for hearing — Rule can be 
restored on sufficient cause shown for such default. 
(’85) 7 All 642 (544). 

16. Enforcement of security. — [1] S^e under 
section 145 of the Code. 

ORDER 41 RULE 11— SYNOPSIS 

1. Scope and object of the rule. 

2. •* After sending for the record. 

175 A. M. 
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order that the appeal be dismissed. 

(3) The dismissal of an appeal under this rule shall be notified to the Court from 
whose decree the appeal is preferred. 

[1882— S. 551 ; 1877— S. 551.] 


O, 41 R. 11 (contd,) 

8. May dismiss the appeal. 

4« Notice to appellant, 

5. Time«barre(i appeal. 

6. Order of dismissal, if^a decree. 

7. Effect of dismissal— Amendment of decree. 

8. Dismissal for default under sub-rule (2). 

9. Review. 

10* Revision* 

11. Second appeal. 

12* Restriction of grounds of appeal on ad* 
mission. 

1 3. Insolvency appeals. 

1, Scope and object of the rule. — [1] rule 

refers to a stage after the appeal has been registered 
under R. 9. C03) 15 All 367 (369) (DB) * (’08) 30 All 
290 (293). 

[2] Rule applies to Letters Patent appeals where 
the rules of the High Court do not prohibit its appli- 
cation to them. (Vol7) 1920 Pat 509 (509): 4 Pat 
L Jour 095 (DB) (Patna High Court Rules permit 
of summary dismissal of Letters Patent appeals). 

[3] The rule does not apply to the summary dismis- 
sal of an appeal under S. 476, Criminal Procedure 
Code. (Vol 17) *1930 Cal 282 (283) (DB). 

[4] An order of dismissal for the appellant’s failure 
to make the necessary deposit for printing may he 
covered by this rule or R. 16. (Vol 1916 hlad 473 
(474) (DB). 

[6] The procedure of the rule is not applicable 
where notice of the appeal has been issued to the res- 
pondent. (’06) 1906 All W N 186 (186). 

[But see (Vol 25) 1938 All 648 (662): ILR (1938) 
All 814 (DB).] 

[6] Pending an appeal by the defendant, the sum- 
mary dismissal by the Appellate Court, of the plain- 
tiff’s suit as not being properly stamped, is irregular. 
(’92) 15 Kad 288 (289) (DB). 

2. ** After sending for the record. ” — [1] An 
appeal can be dismissed summarily even before the 
records are sent for. (’35) 18 Nag L Jour 167 (159). 

[2] When the record has been lost and the appeal 
has been dismissed in consequence, the appeal should 
he retried when the record is found, (’81) 1881 All 
WN26(27)(DB). 

3. May dismiss the appeal. ” — [1] The discre- 
tion given by this rule is a judicial discretion. (Vol 3) 
1916 Upp Bur 9 (10): 2 Upp Bur Eul 92, 

[2] Discretion should be used only in exceptional 
cases. (’83) 1883 All WN 221 (221) (DB) * (Vol 26) 
1938 Pat 830 (332) (DB) * (Vol 25) 1938 Pat 608 (609). 

[See (’80) 4 Bom 462 (465) (DB).] 

[3] Where the High Court in dismissing under this 
rule an appeal from an order of remand, reframed 
a certain issue, it was held that the procedure adop- 
ted, though irregular, was not ultra vires. (Vol 19) 
1932 All 16 (18) (DB). 

[4] If an appeal is severable, Judge may dismiss it 
in part and admitdt in part. (Vol 21) 1934 Bom 207 


(211) : 58 Bom 397 and 406 (FB) * (Vol 22) 1936 Lali 
34 (36). 

[But see (Vol 27) 1940 Mad 483 (484) ; ILR (1940^ 
hladVSS (PB).] 

4. Notice to appellant.— [1] An appeal should 
not be dismissed under this rule unless notice of the 
day of hearing has been given to the appellant or his 
pleader. (’92) 1892 Pun Re No. 7 page 12 (13) (Rev.) 

* (’92) 1892 Pun Re No. 19, page 47 (49) (Rev.) * (’36) 
18 Nag L Jour 157 (159) * (’88) 1888 Pun Re No. 7, 
page 15 (17) (Rev.). 

[2] The day of hearing is to be fixed under this 
rule by the Court and not by a ministerial officer of 
the Court .— also Note 11. (’85) 18 Nag L Jour 
157 (169). 

5. Time-barred appeal— [1] If the Judge thinks 
that the appeal is time-barred he should admit the 
appeal if it is otherwise valid, and fix a date for 
hearing the appellant on the question of limitation 
under B. 11 before issuing notice to the respondent. 
(’09) 6 Low Bur Rul 15 (16) * (Vol 12) 1926 Oudh 643 
(643, 644). 

[2] The rejection of an appeal as time-barred. 
(Vol 7) 1920 Pat 818 (820) * (’85) 7 All 42 (43, 44) 
(DB). 

6* Order of dismissal, if a decree. — [1] The dis- 
missal under sub-rule (1) is a decree, (Vol 13) 1920 
Cal 638 (639) * (’97) 24 Cal 759 (762) (DB) ^ (’81) 3 
Mad 1 (2) (DB) (Vol 4) 1917 Cal 417 (419) (DB) 

* (1900) 1900 Pun Re No. 9 page 31 (32) * (Vol 24) 
1937 Pat 849 (860) * (Vol 1) 1914 Lah 174 (176) (DB) 

• (Vol 26) 1938 Pat 880 (332) (DB). 

[2] A dismissal under sub-rule (2) is not a decree. 
, (Vol 24) 1937 Pat 349 (350). 

7 . Effect of dismissal — ^Amendment of decree, — 
[1] After the dismissal, the decree can be amended 
only by the Appellate Court. (’08) 30 All 290 (292) 

♦ (’99) 22 Mad 293 (294) (DB) * (’97) 24 Cal 759 (762) 
(DB) * (’10) 11 Cal L Jour 159 (161) (DB) (’26) 95 
Ind Oas 649 (640) (All) * (Vol 7) 1920 Nag 80 (80) 

♦ (Vol 10) 1923 Pat 218 (218) (DB) * (’96) 18 Mad 214 
(216) (FB). 

[But see (’97) 21 Bom 648 (561) (DB) ♦ (Vol 19) 

1932 Pat 238 (239, 240) : 11 Pat 409 (DB) * (Vol 28) 
1941 Oudh 261 (252) : 16 Luck 697 (DB) * (Vol 20) 

1933 Nag 117 (118).] 

8. Dismissal for default under sub-rule (2).— 

[1] If the appellant or his pleader does not appear 
the appeal may be dismissed for default. (’92) 1892 
Pun Re No. 4, page 7 (8) (Rev.). 

[2] When no notice of the date fixed for hearing 
has been given to the appellant, the appeal cannot be 
dismissed for default under sub-rule (2), (’92) 1892 
Pun Re No. 19, page 47 (48) (Rev.). 

[8] Where the pleader of the appellant is present, 
hut is unable through a physical disability to argue 
the case and the appeal is dismissed, such dismissal is 
not for default, (’ll) 9 Ind Cas 857 (857, 868) (All). 

[4] In default of party appeal can be dismissed on 
merits also. (Vol 25) 1938 All 648 (552) : ILR (1938) 
All 814 (DB). 

9. Review.— [1] The dismissal under sub-rule (l) 
precludes Court from entertaining an application for 
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12 . (1) Unless the Appellate Court dismisses the appeal under lule 11, it shall fix 
Day for hearing appeal, a day for hearing the appeal. 

(2) Such day shall be fixed with reference to the current business of the Court, the 
place of residence of the respondent, and the time necessary for the service of the notice of 
appeal, so as to allow the respondent sufficient time to appear and answer the appeal on 
such day. 

[1882«S. 552; 1877— S. 552; 1859-S. 344.] 


Appellate Court to give 13 . (l) Where the appeal is not dismissed under rule 11, the 

notice to Court whose Appellate Court shall send notice of the appeal to the Court from 
decree appealed from. whose decree the appeal is^preferred. 

(2) Where the appeal is from the decree of a Court, the records of which are not 

deposited in the x\ppellate Court, the Court receiving such notice 
Transmission of papers practicable despatch all material papers in 

o . ppe a e ur . papers as may be ^specially called for by the 

Appellate Court. 

(3) Either party may apply in writing to the Court from whose decree the appeal 
Copies of exhibits in IS preferred, specifying any of the papers in such Court of which 

Court whose decree ap- he requires copies to be made ; and copies of such papers shall be 
pealed from. made at the expense of, and given to, the applicant. 

[1882— S. 550 ; 1877— S. 550 ; 1859— S. 343 ] 


O, 41 R. 11 (contd.) 

review of the decree. (’06) 30 Bom 6*25 (G30) (DB) 
^ (’06) 4 Cal L Jour 566 (567) (DB) (Vol 9) 1922 
Bom 130 (131): 46 Bom 1 (DB) * (Vol 4) 1917 Cal 417 
(419) (DB). 

[2] An order granting a review of an order of dis- 
missal without notice to the respondent cannot be 
questioned'by a difierent Bench from that which gran- 
ted the review. (Vol 6) 1919 Cal 602 (502) * (Vol 3) 
1916 Cal 741 (743) : 43 Gal 178 (DB). 

[3] When the dismissal of an appeal is set aside on 
review, the hearing of the appeal cannot be restricted 
to the grounds on which review was asked for. (Vol 3) 
1916 Cal 741 (74S) : 48 Oal 178 (DB). 

[4] The grounds urged in the application for review 
which were not raised in the original memorandum 
of appeal, cannot be argued at the hearing of the 
appeal after its restoration on review. (Vol 7) 1920 
Gal 106 (106, 107) (DB). 

[Sec also Order 47, Rule 8, Note 2.] 

^ [6] The summary rejection of an appeal as being 
time-barred without fixing a date for hearing the ap- 
pellant is a good ground for review. (Vol 12) 1925 
Oudh 643 (643. 644). 

[6] When a second appeal is dismissed under R. 11 

(1) no application is maintainable for review on the 
ground of the discovery of new and important matter. 
C71) 16 Suth W R 112 (114) (DB) ^ (Vol 2) 1915 
Oal 71 (71) : 41 Oal 809 * (Vol 9) 1922 Oal 165 (165) 
(DB). 

10. Revision. — [1] Where no decree is dra^yn up 
on the dismissal of an appeal under sub-rule (1), the 
so-callcd appeal from the order of dismissal may be 
treated as an application for revision. (Vol 1) 1914 
Lah 174 (176) (DB). 

[2] Where the dismissal was due to a mistake of 
fact a revision was allowed. (Vol l) 1914 Lah* 174 
(176) (DB), 

[3] Where an appeal is dismissed summarily on the 
ground that the J udge had already held in other cases 
a particular view on the queetion of law involved in 
the appeal which view was against the appellant, and 


that it would servo no useful purpose to hear the 
respondent, no revision lies. (Vol 24) 1937 Pat 639 
(640) (DB). 

1 1 . Second appeal, — [1] Where an appeal again ^t 
the summary dismissal of an appeal succeeds, it is 
the usual practice to allow costs throughout. (Vol 26) 
1939 Bom 493 (494). 

[2] The rule that findings of fact of the lower Ap- 
pellate Court are conclusive in second appeal applies 
also to an appeal from the dismissal of an appeal 
under Rule 11. (Vol 26) 1939 Pat 267 (268) (DB). 

[3] Swimmn/ rejection of second appeal— At the 
time of admitting a second appeal the Admission 
Judge is entitled to reject the appeal summarily. 
Cu3) 15 All 367 (368, 369) (DB). 

12. Restriction of grounds of appeal on admis- 
sion.— [1] A Court cannot restrict the grounds on 
which the appeal is to be heard finally, (’ll) 14 Oal 
L Jour 146 (147) (DB) " (Vol 21) 1934 Bom 207 (211); 
68 Bom 397 and 406 (FB) * (Vol 3) 1916 Oal 711 
(743); 43 Oal 178 (DB) * (Vol 23) 1936 Pat 7 (9) : 15 
Pat 96 (DB). 

[2] The appellant can give up some of the grounds 
of appeal and the Appellate Court may make a noto 
of the fact on the record. (Vol 23) 1936 Pat 7 (8, 9): 
15 Pat 96. 

[3] Where an apX)oal summarily dismissed is 
restored on review, the appellant is not confined at 
the hearing of the appeal to the grounds taken by 
him in his review. (Vol 3) 1916 Oal 711 (743); 13 
Oal 178 (DB), 

13. Insolvency appeals.— [1] If tlio District 

Judge refuses leave to appbal under S. 46 Insolvent 
Debtor’s Act (11 12 Vid 0, 21) the High Court may 

grant the same and there is no necessity to mako a 
further application under Order 41. (Vol 2) 1915 Cal 
477(477) (DB). 

[2] There is nothing in the Provincial Insolvency 
Act (HI of 1907) to interfere with any right of appeal 
to the Privy Council that might otherwise exist, (’13) 
40 Oal 685 (688) (DB). 
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14 . (1) Notice of the day fixed under rule 12 shall be affixed in the Appellate 
Publication and service Oourt-house, and a like notice shall be sent by the Appellate Court 
of notice of day for hear- to the Court from whose decree the appeal is preferred, and shall 
ijig appeal. ^ served on the respondent or on his pleader in the Appellate Court 

in the manner provided for the service on a defendant of a summons to appear and answer ; 
and all the provisions applicable to such summons, and to proceedings with reference to the 
service thereof, shall apply to the service of such notice. 

(2) Instead of sending the notice to the Court from whose decree the appeal 
Appellate Court may is preferred, the Appellate Court may itself cause the notice to 
itself cause notice to be served on the respondent or his pleader under the ])rovisions 
be served. above referred to. 

[1882— S. 553 ; 1877— S. 553 ; 1859— S. 345.] 

PROVINCIAL AMENDMENTS 

ALLAHABAD 

Add the following as rub-ruld'tS) : 

“ (3) Notwithstanding anything in sub-rule (1) it sliall not be necessary to servo notice of any 
proceeding incidental to an appeal on any respondent, other than a person impleaded for the first time in 
the Appellate Court, unless he has appeared and filed an address for service either in the trial Court or in 
tho case of a second appeal, in the lower Appellate Court, or has appeared in the appeal. ” 

CALCUTTA 

Insert the following as auh-rule (3) : 

“ (8) It shall be in the discretion of the Appellate Court to make an order, at any stage of the 
appeal whether on its own motion, or ex parte, dispensing with service of such notice on any respondent 
who did not appear, either at the hearing in the Court whose decree is complained of or at any proceeding 
subsequent to tlie decree of that Court or on the legal representatives of any such respondent : 

Provided that — 

( a) The Court may require notice of the appeal to be published in any newspaper or newspapers 
as it may direct. 

(h) No such order shall preclude any such respondent or legal representative from appearing to 
contest the appeal. ” [13-10-1927.] 

LAHORE 

Add the following as sub-rule (3) : 

** (3) It shall be in the discretion of the Appellate Court to make an order, at any stage of the 
appeal whether on the application of any party or on its motion, dispensing with service of sucli notice 
on any respondent who did not appear, either at the hearing in the Court whose decree is complained of, 
or at any proceeding subsequent to the decree of that Court, or on the legal representative of any such 
respondent : 

Provided that — 

(a) the Court may require notice of the appeal to be published in any newspapers or in such other 
manner as it may direct ; 

(b) no such order shall preclude any such respondent or legal representative from appearing to 

contest the appeal. ” [13-11-1943.] 

MADRAS 

Insert the following as a proviso to sub-rule (1) : 

“ Provided that the Appellate Court may dispense with service of notice on respondents agains t 
whom the suit has proceeded ex parte in the Court from whose decree the appeal is preferred. ** 

[P. Dis. No. 4 of 1927J 

NAGPUR 

Add the following sub-rule (3) : 

“ (3) The Appellate Court may in its discretion dispense with notice to any respondent against 
whom the suit was heard ex parte* ” [29-6-1943.] 

N.-W.F.P. 

Add the following proviso to sub-rule (1) : 

** Provided that with the permission of the Court no notice need bo served upon a respondent who 
was a proforma defendant in a suit which was doovAod ex parte against him. ” 

OUDH 

Add the following as sub-rule (3) : 

“ (3) Provided that in a case where a reapondent has not appeared either during the hearing of 
the case in the Court from whose decree or order the appeal is preferred or at any proceeding subsequent 
to tbut decree, it sh^ll only be necessary for the Court to make one attempt to effect personal service on 
such respondent or, if such respondent is dead, on his legal representative; and, thereafter service may be 
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effected by affixing a notice in bome conspicuous place in the Court-house of the District Judge within 
whose jurisdiction the suit or proceeding was instituted along with one or other of the following methods, 
namely, publishing the notice in a newspaper or affixing it to the walls or door of the chaitjjal of the 
village where the respondent last resided or any other method as the Court may direct. ” 

SIND 

Add the following as sub-rule (8) : 

“ (3) The Appellate Court may, however, in its discretion, dispcube with the service of notice of 
the appeal or interlocutory application therein, on a respondent or opponent who has made no appoaranoo 
at the trial Court. ’* 


Rule I4A— PATNA 

Add the following as Rule 14A : 

“ R. 14A. The Appellate Court may, in its dibcretion, dispense with the service of notice herein- 
before required on a re&pondent, or on the legal representative of a deceased respondent, in a case where 
such respondent did not appear, oitlier at any stage of the proceedings in tlie Court whose decree is 
appealed from or in any proceedings subsequent to the decree of that Court and no relief is claimed against 
such opposite party or respondent or his legal reprobontativo cither in the original case or axjpcai. ” 

SIND 

Add the following as Rule 14A : 

“ R, 14A. Subject to the leave of the Apiocllate Court nothing in tlichc rulcb requiring any 
notice to be served on or given to an opposite party or respondent shall be deemed to require any notice to 
be served on or given to the legal representative of any deceased opposite party or deceased rosp)oiidoiit, 
where such opposite party or respondent did not appear, cither at the hearing in the Court whoso decree is 
complained of or at any proceedings subsequent to tlie decree of that Court. ’* 

15 . The notice to the respondent shall declare that, if he does not appear in the 
Contents of notice. Appellate Court on the day so fixed, the appeal will be heard ex parte. 

[1882-S. 554; 1877- S. 554; 1859— S. 345.] 


PROVINCIAL AMENDMENT 

Rule 15A-NAGPUR 

iHbcri the following as rule 15A: 

“R. 15A. Where after admission of an appeal in the High Court, the Rules of the High Court 
Failure to ialce nccessarij require tlie ai^pellantto take any steps in the prosecution of the appeal before 
steps after admission of an a fixed date, and where, after due service of a notice intimating the steps to ho 
appeal in the High Court taken and the date before which they must be taken, the appolLmt fails to take 
such steps within tlie prescribed time, the Court may direct the appeal to be dismissed for want of prosecution 
or may pass such other order as it thinks fit. ” [29-6-191BJ 


ORDER 41 RULE 14— Note 1. 

[1] An appeal cannot be heard and decided without 
fixing a date for such hearing or without giving the 
respondent due notice of such date. (Vol 4) 1917 Lah 
399 (400) * (Vol 3) 1916 Cal 513 (514) (DB). 

[2] Failure to give notice to an umieoessary res- 
pondent does not vitiate the appeal. (’09) 1909 Pun 
Re Ho. 21, page 45 (48) (DB) * (Vol 10) 1923 Cal 221 
(223) : 49 Cal 1043 (DB). 

[3] It is the duty of the appellant to give the 
correct address of the respondent. (Vol 4) 1917 Lah 
399 (400) * (*09) 1 Ind Gas 158 (161) (Cal). 

[4] The service of notice on the respondent should 
be in the manner provided for the service of sum- 
mons on a defendant. (’09) 1 Ind Oas 158 (161) (Gal) 
*(Vol 8) 1921 All 52 (52, 53) : 43 All 411 (DB) (Vol 9) 
1922 Oudh 268 (269). 

[5] Service on respondent’s pleader is snfficionb. 
(’71) 15 Suth W R 290 (290) (DB). 

[6] Where a guardian ad litem of a minor has been 
appointed by the Court, notice of the appeal may be 
served on the guardian. (Vol 13) 1926 Cal 1106 (1107) 
(DB). 

[7] Appellant is not bound to implead as a res- 
pondent every person who was a party to the suit. 
(Vol 29) 1942 Pesh 79 (80). 

[8] Appellant applying neither for fresh notices 
nor for extension of time— Appeal need not be* dis- 


missed and the Court can excuse the delay and order 
fresh notices to issue. (Vol 14) 1927 Bom 68 (60, 70): 
50 Bom 815 (DB). 

[9] Appellant failing to take out fresh notices 
within time allowed — ^Appeal can be disposed of under 
0. 17 R. 3. (’12) 17 Ind Oas 294 (205) (DB) (All). 

[But compare (’13) 25 Mad L Jour 451 (451) (DB). 
(In this case Madras High Court held that O. 9 R. 
6 applies to appeals and tlie appellant can a^iply for 
fresh Summons at any time within the period speci- 
fied in Rule 5).] 

[10] Return of notice of appeal as not sorved — 
Appellant making undue delay in applying for fresh 
notices — ^Appellate Court may refuse to issue fresh 
notice. (’73) 20 Suth WR 62 (62) (DB). 

[11] Where an appeal against a decree for joint 
possession of land is dismissed as against some of the 
respondents for failure to servo notice of appeal on 
them,^the appeal cannot proceed even as against the 
others. (Vol 2) 1915 Cal 786 (786) (DB). 

[12] See the ^ undermentioned case under the 
Madras amendment. (Vol 32) 1945 Mad 86 (86) (DB). 

ORDER 41 RULE 15— Note 1. 

[1] An appeal cannot be decided ex parte if the 
notice served on the respondent did not specify the 
date of hearing. -(Vol 3) 1916 Cal 513 (514) (DB). 
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PROCEDURE ON HEARING 

16. (1) On the day fixed, or on any other day to which the healing may be ad]Ouined, 
Right to begin, the appellant shall be heard in support of the appeal. 

(2) The Court shall then, if it does not dismiss the appeal at once, lioai the robpondenl 
against the appeal, and in such case the appellant shall be entitled to reply. 

[1882— S. S55 ; 1877— S. 555.] 

17. (1) Where on the day fixed, or on any other day to which the hearing may be 
Bianiissal of appeal adjourned, the appellant does not appear when the appeal is called on 

for appellant’s default, for hearing, the Court may make an order that the appeal be dismissed. 

Hearing appeal (2) Where the appellant appears and the respondent does not appear, the 
ex parte. appeal shall be heard ex parte. 

[1882— S. 556; 1877— S. 556; 1859—8.346.] 


ORDER 41 RULE 16— Note 1. 

[1] Mere fact that respondent challenges the right 
to appeal docs not give him the right to begin. (’84:) 
8 Bom 287 (289) (DB). 

[2] Right to appeal challenged— Practice of Cal- 
cutta High Court is to require respondent to indicate 
briefly his grounds of objection— Appellant is then 
heard in support of the right, (’ll) 14 Cal L Jour 
189 (492) (DB). 

[3] In every axipeal the burden is on the appellant 
to show that the Judgment of the Lower Court is 
wrong. (Vol 18) 1026 P 0 77 (79) : 4 Rang 618 
(PC) ♦ (Vol 8) 1921 P C 55 (66) t 17 Nag L R 72 
(PC) (some balauoe in appellant’s favour must bo 
established.) * (’98) 3 Cal W N 160 (161) (DB) (Even 
though the record of the suit has been destroyed). 

[4] Where there is a slip in the order in an ap- 
peal hoard expaHe, the error will he attributed to 
the appellant. (’12) 10 All L Jour 379 (881) (PC). 

[5] Non-appearance of respondent on date fixed 
for hearing — ^Appeal not heard — ^He is not precluded 
from appearing on adjourned date. (Vol 13) 
1926 Bom 424 (124, 426) (DB). 

[See however (Vol 1) 1914 Mad 97 (98)]. 

[6] An appellant is not entitled to be heard on 
the merits* if the appeal is liable to be dismissed 
on a preliminary ground, (Vol 3) 1916 Mad 473 
(474) (DB). 

[7] The Aiipellate Court is bound to hear the 
respondent before determining an appeal unless it 
dismisses the appeal at once. (’90) 3 C P L R 178 
(179). 

[8] The rule does not compel the Court to permit 
written arguments to be filed. (Vol 16) 1929 Nag 
89 (90). 

[9] Court hearing arguments of respondent’s 
pleader in absence of appellant or his pleader — 
Opportunity to reply not given to appellant— Court 
acts illegally and judgment is not valid, (’21) 68 
Ind Gas 945 (946) (Lali) (DB). 

[10] Appeal adjourned — Hearing of appeal before 
day fixed without notice to respondent— JSJee parte 
decree — Respondent can have decree set aside. (Vol 
13) 1926 Bom 424 (425) (DB), 

[11] Appeal heard and decided before day fixed— 
Pleaders of both parties present and arguing case — 
Irregularity condoned. (1864) 1 Suth W R 246 (246) 
(DB). 

[12] If the .rules of the Court relating to appeals 
have not been complied with and no adequate excuse 


is ofieied, the ax)})eal should bo disniissod. (1865) 
3 Bom H 0 R 63 (64) (DB). 

ORDER 41 RULE 17— SYNOPSIS. 

1. When the appeal is called on for hearing. 

2. Dismissal for default of appearance. 

3. “Appearance,” Meaning of. 

4. Dismissal on merits illegal. 

5. Compromise after dismissal for default. 

6. Dismissal for default of prosecution. 

7. Effect of dismissal for default, on cross’* 
objections. 

8. Effect of dismissal for default. 

9. Notice of date for hearing appeal. 

10. Appeal. 

11. Letters Patent appeal. 

12. Revision. 

1. When the appeal is called on for hearing.— 

[1] Rule only applies where appeal is called on for 
IbeariftQ, Axipeal called on not for he»iiuig but for 
being postponed — Rule does not apx)l} . (’ 10) 42 Pun 
L R 271 (272). 

2. Dismissal for default of appearance. — [1] 

Rule confers a discretion on Court to dismiss an 
appeal for default. (Vol 16) 1929 Rang 11 (12) : 6 
Rang 612 * (Vol 12) 1925 Rang 96 (97) ; 1 Upp Bur 
Rul 164 * (Vol 10) 1923 Mad 13 (14) ; 45 Mad 882 
(DB) * (Vol 16) 1929 Cal 475 (476) : 56 O.il 412 (DB) 
^(’12) 22 Mad L Jour 284 (295) (DB). (Over 
ruled m (Vol 7} 1920 Mad 640 : 43 lUil 91 (FB) 
on another point.) (’38) 40 Pun L R 76 (76). 

[See also (Vol 7) 1920 Pat 373 (375) : 5 Pat L 
Jour 17 (DB) (Vol 14) 1927 Cal 98 (100) : 53 Cal 827 
(DB.)] 

[2] Hearing completed and ease merely adjourned 

for pronouncing judgment— Rule docft not apply. 
(’94) 7 C P L R 1 (2) (’05) 8 Oudh Oas 261 (262, 

268). 

[3] An ax)peal cannot be dismissed for default, if 
the appellant is dead at the time — AppUoabbUt}/ of 
rale to remanded appeal, (’13) 35 All 331 (335, 
336) : 16 Oudh Oas 194 : 40 Ind App 150 (PC). 

[4] Appeal resubmitted to appellate Court after 
remand— Non-appearance of appellant on date fixed— 
Appeal can be dismissed for default. (*09) 4 Ind Cas 
816 (817) : 1907-09 Upp Bur Rul (0 P 0) 27. 

[6] Where the Apellate Court remands a case for 
further enquiry and fixes a date for the return of the 
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O. 41 R. 17 (contdj 

report, it cannot dismiss the appeal in default before 
that date for non-appearance of the a]Dpellant in the 
loiaer Court on the date fixed for the enquiry. (Vol 13) 
1920 Lah 674 (574) * (’95) 8 C P L R 69 (70). 

[6] Case remanded for disposal to lower appellate 
Court — Non appearance of appellant on date fixed 
for hearinsf— Appeal can be dismissed for default. 
(*74) 21 Sutfi W R 65 (65) (DB) * (’89) 2 0 P L R 32 
(33). 

3. “ Appearance, ” Meaning of.“^[l] Appellant 

present but his pleader not prepared to address 
Court — ^Appeal dismissed for default — Court need not 
give decision on any point — In such case “dismissed 
for default ” means dismissed for default of proof 
and not of appearance — Case does not fall under 0. 
41 Rule 17 (Vol 27) 1940 All 248 (249) : I L R 

(1940) All 220 (DB) ((Vol 24) 1937 All 284 dissented 
from.) 

[2] Appellant’s pleader applying for time being 
unable to go on with appeal — Refusal of adjourn- 
ment and dismissal for want of prosecution not 
dismissal for default. (Vol 24) 1937 All 284 (285). 

[3] Appeal adjourned for a short while to enable 
party to engage a fresh counsel to argue liis appeal 
but the new counsel filing his appearance and asking 
for adjournment — Court thereupon ordering: ‘Nobody 
appears to argub this appeal ; I therefore dismiss it 
with costs’ — Held, it was an order dismissing an 
appeal for default — ^Appearance in ohe legal sense 
means that a party or somebody on his behalf either 
expressly in words or by his conduct demands an 
adiudication from the Court. (Vol 26) 1939 All 461 
(451). 

[4] Where the appellant was present at the hearing 
of the appeal but not his counsel, it is the duty of the 
Appellate Court to decide the appeal on the merits — 
Presumably decision is based on ground that there is 
no failure to appear in such a case. (Vol 24) 1937 
Lah 691 (692). 

[5] Appellant’s vakil absent — ^Appellant though 
present in Court having no intention to conduct 
appeal — ^Held there was no appearance and the appeal 
could be summarily dismissed, (Vol 32) 1945 Mad 
300 (301). 

[6] See also under 0- 3 Rule 1. 

4 . Dismissal on merits illegal. — [1] Non-appea- 
rance of appellant on date of hearing — ^Appellate 
Court can either dismiss appeal for default or ad- 
journ it to another date— It cannot dismiss it on 
merits. (Vol 11) 1924 All 144 (144, 145) ; 44 All 669 
(DB) * (Vol 16) 1929 Cal 476 (476) : 56 Oal 412 (DB) 
* (Vol 10) 1923 Mad 13 (14) : 45 Mad 882 (DB) * (Vol 
16) 1929 Rang 11 (12): 6 Rang 612 (Vol 12) 1925 
Rang 96 (97) : 4 Upp Bur Rul 164, (Order treated as 
one for dismissal for default though purporting to be 
one of dismissal on merits). 

[But see (Vol 8) 1921 Pat 325 (325).] 

5. Compromise after dismissal for default.— 

[1] Appeal dismissed for default of both parties — 
Application for restoration pending — Compromise 
petition filed by both parties— Appeal, held, should 
be restored and compromise given effect to. (Vol 10) 
1923 Oal 319 (319, 320) (DB). 

6. Dismissal for default of prosecution. — [1] 
Where the materials essential for the progress of an 
appeal ^uoh as supplying translations of vernacular 
documents, preparation of Bench copies, etc., are 
wanting owing to the applicant’s default, the Court 


can dismiss the appeal for default of prosecution. 
(Vol 6) 1919 Low Bur 139 (140) : 9 Low Bur Rul 266 
(DB) ♦ (’90) 17 Gal 289 (289) (DB). 

[2] Madras Appellate Side Rules, R. 105 — ^High 
Court can dismiss second appeal fox failure to trans- 
late and print necessaiy records. (Vol 3) 1910 Mad 
473 (474) (DB). 

7. Effect of dismissal for default, on cross- 
objection. — See Notes on Order 41 Rule 22. 

8. Effect of dismissal for default. — [1] An order 
dismissing an appeal for default is not a decree and 
hence the decree of the lower Court is not super- 
seded by or merged in it. (Vol 4) 1917 All 392 (393): 
39 All 393 * (Vol 1) 1914 P 0 66 (67): 36 All 360 
(PC). 

[2] Appeal dismissed for default — ^Decree to be exe- 
cuted xs that of lower Court. (Vol 4) 1917 Cal 728 
(730) : 44 Oal 954 (DB). 

[3] Appeal dismissed for default — ^Application 
for amendment of decree must be made to lower 
Court and not to Appellate Ooiut. (Vol t) 1917 Nag 
24 (24). 

[But sec (’ll) 10 lud Gas 96 (97) (Mad) (DB).] 

[4] Dismissal of appeal for default — ^Fresh appeal 
can be filed within limitation. (Vol 10} 1923 Pat 514 i 
(614, 515): 2 Pat 739 (DB), 

[6] Appeal dismissed for default — ^Decision of 
loiver Court operates as res jiuhcatu* (Vol 10) 1923 
Nag 1 (2). 

[6] An order dismissing an appeal for default is a 
judicial order although it does not deal with the 
appeal on the merits. (Vol 22) 1935 Lah 771 (773): 
16 Lah 564 (DB). 

9. Notice of date for hearing appeal. — [1] The 

appellant must have due notice of the date of liearing. 
(Vol 6) 1919 Cal 1058 (1059) (DB) * (’15) 30 Ind Gas 
199 (200) (UPBR) (DB) (Vol 3) 1916 All 326 
(327) (DB). 

[2] Where no date has been fixed for the hearing of 
an appeal, the Appellate Court has no power to dismiss 
the appeal for default. (Vol 11) 1924 Lah 279 (280) 

* (1865) 2 Sixth W R 264 (264) (DB). 

[See also (Vol 21) 1934 Lah 984 (98t).] 

[3] Where .an appeal has been remanded for hear- 

ing, it is the duty of the parties to apply to the 
Court to fix a date for the hearing of the appeal 
or to ascertain from the Court what date has bean 
fixed therefor. (’89) 2 OP L R 32 (33) (’08) 4 Nag 

L R 166 (167). 

[4] An appeal may be taken up and disposed of be- 
fore the appointed day if the pleaders of the parties 
are present and argue the case without objection. 
(1864) 1 Suth W R 246 (246) (DB). 

[6] Notice of adjourned hearing given both to ap- 
pellant and his counsel— Court ought to wait until 
notice is duly served upon the appellant especially 
where' his counsel has noted on the notice issued to 
him that he will be unable to appear. (Vol 23) 1936 
Lah 209 (210). 

[See also (Vol 27) 1940 Lah 49 (60).] 

10. Appeal— [1] An order dismissing an appeal 
for default is neither a decree nor an appealable order 
and hence it is not appealable* (*12) 39 Oal 341 (343) 
(DB) * (Vol 3) 1916 All 326 (827) (DB) * (Vol 12) 1925 
Nag 236 (238). 



[0. 41 B. 18] 


[THE CODE OP] CIVIL PROCEDURE, 1908 


1400 


18, Where on the day fixed, or on any other day to which the hearing may be 
Dismi&sal of appeal adjourned, it is found that the notice to the respondent has not 
where notice not ser- Served in consequence of the failure of the appellant to deposit, 

IppeHanTs^^f^^ to within the period fixed, the sum required to defray the cost of serving 
dapo^^H costs.' the notice, the Court may make an order that the appeal be dismissed: 

Provided that no such order shall be made although the notice has not been served 
upon the respondent, if on any such day the respondent appears when the appeal is called 
on for hearing. 

[1882— S, 557 ; 1877— S. 557 ; 1861— S, 5.] 

PROVINCIAL AMENDMENT 


MADRAS 

After the words “ co^t of serving the notice” insert the words “or if the notice is returned unserved, 
to deposit within any subsequent period dxed, the sum required to defray the costs of any further attempt to 
ser%’e the notice.” [Dis. No. 13S3 of 1913.] 


O. 41 R. 17 (contd.) 

[2] Where an appeal is dismissed on the merits, 
the order is a decree and is appealable as such, not- 
withstanding that the Court ought to have dismissed 
the appeal for default and not on the merits, (Vol 11) 
1924 All 144 (144) : 44 All 669 (DB). 

[But see thefolloicing cases decided under the old 
Code (1900) 22 All 66 (77) (EB) (3 All 519 overruled.) 

* (’73) 15 Suth W B 143 (143) (DB) * (’95) 1896 All 
WN UO (140) * (’84) 1884 All W N 167 (167) (DB).] 

[3] Appeal dismissed against some respondents for 
want of notice to them— Appeal dismissed as against 
others as not being maintainable against them alone — 
Appeal against decree of dismissal — ^Previous order 
dismissing appeal as against some respondents can be 
attacked under S. 105. (Vol 16) 1929 Pat 609 (610, 611): 
9 Pat 408 (DB). 

[4] An order dismissing an appeal for failure to 
l>ay the deficiency in the stanq) for the appeal is an 
order of rejection of the apx^eal and as such consti- 
tutes a decree. (Vol 9) 3922 Pat 281 (283) : 6 Pat L 
Jour 625 (DB). 

[See also S. 2, (2) Note 13 and S. 149, Note 13.] 

[5] \Vheii an appeal is dismissed under an erro- 
neous impression as to procediual law, an appeal lies 
from the order of dismissal, because the efioct in such 
a case is that of dismissal on a preliminary point. 
(Yol 1) 19i4 Oudh 303 (304). 

11. Letters Patent appeal. — [1] No appeal lies 
under the Letters Patenb from an order dismissing 
an appeal for default. (’98) 15 All 359 (362) (DB) 

* (’92) 14 All 361 (361) (DB). 

12. Revision.— [1] An application for revision 
may lie against an order dismissing an appeal for 
default. (Yol 12) 1925 Nag 236 (238) * (’96) IS All 
119 (120) (DB). 

[But see (Yol 27) 1940 All 310 (310) (DB)] 

ORDER 4 1 RULE 1 8— SYNOPSIS . 

1. Dismissal for default in depositing costs 

of notice. 

2. Appeal cannot be dismissed before the 

date fixed for hearing. 

3^ Effect of dismissal of appeal against one of 
several respondents* 


4, Dismissal for failure to supply identifier. 

5. Appeal. 

6 Revision. 

1. Dismissal for default in depositing costs 
of notice. — [1] The rule does not warrant the dis- 
missal of an appeal for failure to file notice in 
Court as required by the Circular orders. (’12) 13 
Ind Oas 694 (094) (Cal) (DB). 

[2] Appeal can be dismissed although the default 
in depositing costs was committed by an ignorant 
business agent of the appellant. (’69) 11 Suth W R 
417 (418) (DB). 

[3] In the absence of a date fixed for paying the 

costs of notice apx>eal cannot be dismissed for 
default to pay. (Yol 6) 1919 Lali 203 (203) ; 1919 
Pun Re No, 169 (*80) 1880 Pun Re No. 13, page 

29 (30) (DB). 

2. Appeal cannot be dismissed * before the 
day fixed for hearing. — [1] Failure to deposit with- 
in time fixed — Appeal cannot be dismissed before 
date fixed for hearing. (’08) 35 Cal 535 (530) (DB). 

3. Effect of dismissal of appeal against one 
of several respondents. — [1] Decree for joint pos- 
session in favour of three persons — ^-Vppeal dismissed 
against one for failure to send notice on him — The 
appeal cannot proceed againt the other two respon- 
dents as well. (Yol 2) 1915 Cal 786 (786) (DB) 
♦ (Yol 17) 1930 Cal 346 (347). 

4. Dismilisal for failure to supply identifier. — 

[1] An appeal cannot bo dismissed under the rule 
on account of the appellaxrt’s lailuro to supply an 
identifier for identifying the respondent to the pro- 
cess-server. (Vol 10) 1923 Pat 114 (115) (DB), 

[See also (Yol 16) 1920 Pat 609 (610) : 9 Pat 408 
(DB). (Failure to file identifier’s evidence— 0. 41 R, 
18 does not apply.)] 

5. Appeal.— [1] No appeal lies against an order 
under this rule. (Vol 6) 1919 Lali 203 (203) : 1919 
Pun Be No 169. 

6. Revision.— [1] Date not fixed for payment of 
costs of service — ^Appellant failing to pay even on 
day fixed for hearing— Order dismissing the appeal 
will not be interfered with in revision. (Vol 6) 
1919 Lah 203 (203, 204) : 1919 Pun Re No. 169t 
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19. Where an appeal is dismissed under rule 11, sub-rule (2), or rule 17 or rule 18, 
the appellant may apply to the Appellate Court for the re-admission of the 
a ^tr^^dismissed 1® proved that he was prevented by any sufficient 

for Sfault. cause from appearing when the appeal was called on for hearing or from 

depositing the sum so required, the Court shall re-admit the appeal on such 
terms as to costs or otherwise as it thinks fit. 

[1882— S. 5S8 ; 1877— S. SS8 ; 1859— S. 317.] 

PROVINCIAL AMENDMENTS 


MADRAS 

Be^niimher Rule 19 as 19 (1) and insert the following as sub-rule (2) : 

“ The provisions of section 5 of the Indian Limitation Act, 1908, shall apply to applications under 
sub-rule (1). ” CI>ip. No. 612 of 1926.] 

NAGPUR 

Substitute “ sub-rule (2) or Rule 16A, or Rule 17 *’ for “ sub-rule (2) or Rule 17, ” [29-6-1943.] 


ORDER 41 RULE 19— SYNOPSIS. 

1. Scope and applicability of rule. 

1-a. Who can'apply for restoration. 

2. “ Shall re-admit the appeal 

3. Sufficient cause. 

4. Court to which application for restora- 

tion is to be made. 

4-a. Parties to application, 

5. Notice. 

6. Dismissal for failure to deposit cost vof 

paper-book or to pay court-fees. 


for default without enquiry into the allegations 
contained therein in respect of “ sufficient cause ” is 
improper. (Vol 22) 1936 Pesh llO (110) * (Vol 15) 
1928 Cal 102 (102) (DB) * (Vol 12) 1926 Cal 269.(269) 
(DB) * (’81) 1881 All W N 22 (22) (DB) (’30) 31 
Pun L R 969 (969) * (Vol 6) 1919 Lah 276 (277) 

♦ (Vol 20) 1933 Pat 128 (128) (DB) * (Vol 24) 
1937 Pat 624 (624) (DB). 

[2] The following have been held to amount to 
“ sufficient cause for default ” ; 

la] Absence of pleader in another Court due to 
miscalculation of time. (Vol IS) 1926 Cal 1231 (1281, 
1232) (DB) * (Vol 19) 1932 Lah 65 (65) (’28) 70 

Ind Oas 504 (605) (Lah). 


7. Other remedy, 

8. Appeal. 

1. Scope and applicability of rule. — [1] This rule 
applies only whore an appeal has been dismissed under 
any of the rules specified therein. (Vol 27) 1940 All 
248 (249) : I L R (1940) All 220 (DB) ♦ (Vol 26) 
1939 Pat 678 (680) : 19 Pat 169 (FB). 

[See (Vol 19) 1932 Cal 770 (771) : 69 Gal 1334 (DB) 
(Appeal dismissed for default of payment of initial 
deposit — ^Application to re-admit stamped with court- 
fee of Rs. 2 — ^Application is entertainable under 0. 41 
R. 19 read with S. 161 and is sufficiently stamped.)] 

la. Who can apply for restoration. — [1] Pro- 
perty in dispute assigned after filing appeal — ^Appeal 
dismissed for appellant’s default — ^Assignee of pro- 
perty cannot apply for restoration of appeal. 
(Vol 25) 1938 Pat 674 (576) (DB). 

[See also (Vol 29) 1942 All 253 (253) (DB) 
* (Vol 2) 1915 Cal 622 (623) (DB).] 

[2] The dismissal of an appeal for default when 
the arguments have been heard is not covered by 
R. 17 and this rule does not therefore apply to such 
a case. (’05) 8 Oudh Oas 261 (262, 263). 

2« ^'Shall re-admlt the appeal.” — [1] The Court 
is bound to restore the appeal on sufficient cause 
being established for the default, ( ’12) 15 Ind Oas 
358 (358, 359) (Ldw Bur). 


[See however (Vol 12) 1926 Oudh 234 (234, 235).] 

[But see (Vol 27) 1940 All 248 (250): I L R 
(1940) All 220 (DB) * (Vol 10) 1923 Lah 97 (97) 
(DB) * (Vol. 1) 1914 Cal 763 (764) (DB).] 


[6] Appeal unexpectedly called earlier than ex- 
pected. (Vol 19) 1932 Lah 387 (388) *(Vol 26) 
1939 Lah 267 (268) * (Vol 13) 1926 Rang 109 
(110): 4 Ring 18. 


[But see (Vol 11) 1924 Lah 189 (189) 
Mad 167 (159) (DB).] 


*(’08) 31 


[c] Transfer of appeal to another Court without 
notice. (Vol 6) 1919 Cal 1058 (1059) (DB) * (Vol 6) 
1918 Pat 341 (342) : 3 Pat L Jour 218 (SB) * (’81) 
8 Cal L Rep 350 (351) (DB) (Pleader failing to 
inform party^ of transfer of appeal to another Court.) 


Id] Appellant’s agent looking after appeal going 
out to answer calls of nature when appeal is called 
on for hearing. (Vol 17) 1930 All 217 (218) : 52 
All 536. 


le] Illness of pleader. (1908) 36 Cal 799 (802, 806). 
(Judge refusing to hear another to whom the brief 
was transferred.) * (1889) All W N 125 (126). 

[/] Default of counsel. (Vol 24) 1937 Mad 603 
(504) : I L R (1937) Mad 607 (DB). 

[g] Dismissal without waiting for service of notice 
upon party where the pleader has noted on the notice 
his inability to be present. (Vol 23) 1936 Lah 209 
( 210 ). 


3. Sufficient ca\ise.— [1] A summary rejection [3] The following were held not to be “sufficient 
of an application to restore am application dismissed cause ** foi default ; 
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20 . Where it appears to the Court at the hearing that any person who was a party 
Power to adjourn to the suit in the Court from whose decree the appeal is preferred, but 
hearing and direct made a party to the appeal, is interested in the result 

fnterrsted^^^r^^be apP©al» the Court may adjourn the hearing to a future day to be 

made xespondents fixed by the Court and direct that such person be made a respondent. 

[I8ft2— S. 5S9 ; 1877— S. 559 ; 1859— S. 73. See O. 1 R. 10 J 


O. 41 R. 19 (coiitdj 

[а] Illness of one of several appellants. (*88) 1888 
Pun Re No. 33, page 94 (95). 

[б] Laches of advocate or carelessness of his 

clerk. (Vol 13) 1926 Rang 50 (51); 3 Rang 488 
* (Vol 20) 1933 Lah 642 (642) ^ (Vol 20) 1983 

Lah 1043 (1043) (DB) * (’09) 5 Low Bur Rul 44 
(45. 46) *(Vol 3) 1916 Pat 388 (389); 1 Pat L 
Joiu 65 (DB) *(Vol 13) 1926 Cal 1162 (1162) (DB). 

[4] A decision by the Court that there is sufficient 
cause will not be interfered with in revision in the 
absence of illegality or material irregularity. 
(Vol 24) 1937 All 362 (362). 

4. Court to which application for restoration 
ic to be made. — [1] The application must be made 
to the-Oourt which dismissed the appeal for default. 
(’64) 1864 Suth W B 315 (316) (DB) ♦ (’91) 15 Bom 
107 (109) (DB), 

4a. Parties to application. — [1] Even where no 
names are mentioned, if the names of tha persons to 
whom notice should be given are ascertainable from 
the record and notice is in fact given, the application 
cannot be dismissed merely on the ground that the 
names of some of the respondents were not mentioned 
in tl^e heading of it. (Vol 24) 1937 All 362 (862), 

5. Notice. — [1] Notice is not necessary for the 
restoration of an appeal dismissed for default owing 
to the absence of both the parties, (*12) 10 All 
L Jour 399 (400). 

[*2] The propriety of an ex parte order setting 
aside an order of dismissal for default* may be ques* 
tioned at the hearing of the appeal. (Vol 7) 1920 
Sind 34 (35) ; 14 Sind L R 239 (DB). 

[3] An application for restoration in tl)e case of 
dismissal of appeal for failure to pay deficit Court-fee 
in time is not covered by this rule and notice to the 
opposite party is necessary. (Vol 9) 1922 Pat 281 
(284): 6 Pat L Jour 626 (DB), 

6. Dismissal for failure to deposit cost of 
paper-book or to pay court-fees. — [1] Appeal 
dismissed under High Court rules for failure to 
deposit costs of preparing paper-book — ^Bemedy is not 
under this rule — Beview also does not lie — High 
Court can restore appeal under its inherent powers. 
(Vol 29) 1942 Bom 198 (199) * (Vol 18) 1981 
Sind 153 (163) (DB). 

[See also (Vol 26) 1939 Pat 678 (680, 681) ; 19 
Pat 159 (PB). (An application to set aside an order 
dismissing an appeal for non-filing of the appellant's 
list within the time allowed — Though case is 
not covered by 0. 41 B. 19 application may be 
entertaiued under S. 161 of the Code — (Vol 13) 1926 
Pat 27 ; 4 Pat 704 overruled (Vol 26) 1938 Pat 111 : 

17 Pat 252 which follows (Vol 13) 1926 Pat 27 : 4 Pat 
704 must also be deemed to be overruled).] 

/ ^ (Overruling 

(189$) 2B Call 889— 'Beview lies).] 


[2] Appeal dismissed for failure to pay deficit coari- 
fees within time allowed— The appeal cannot be 
restored under this rule. (Vol 9) 1922 Pat 281 (282) : 
6 Pat L Jour 625 (DB) * (Vol 7) 1020 Pat 008 
(609) (DB). 

7* Other remedy. — [1] Appellant whose appeal 
is dismissed for default can fi.le fresh appeal provided 
it is within time and is confined to this rule for 
his remedy. (Vol 10) 1923 Pat 514 (514, 515) : 2 Pal 
739. 

[2] When the appellant has allowed his remedy 
under this rule to become time-barred he caimot 
come bv way of an application for review. (Vol 10) 
1923 All 576 (677) (DB) * (Vol 80) 1943 Sind 132 
(134) : I L B (1943) Ear 409 (DB). 

[But *ee (’10) 6 Ind Oas 482 (483) ; 1910 Pun L R 
No. 7.] 

[3] Questions as to the legalifjf of the order of 
dismissal cannot be raised in an application under 
this rule. (Vol 7) 1920 Sind 34 (85) ; 14 Sind L R 289 
(DB) " (Vol 2) 1915 Mad 1111 (1111, 1112) (DB). 

8. Appeal. — [1] No appeal lies against an order 
granting an application for restoration of an appeal 
under this rule. (’02) 24 All 464 (466) (DB). 

[See (’80) 5 Cal 711 (712) (DB).] 

[2] No appeal lies against an order refusing an 
application for restoration to which this rule does 
not apply. (’96) 18 All 119 (120) (DB) (1900) 27 Cal 
529 (531) (DB) * (Vol 2) 1916 Mad 1111 (1111, 1118) 
(DB) (Vol 12) 1925 All 57 (58) : 47 All 1 (DB). 

[But see (’12) 15 Cal L Jour 683 (684) (DB) 
(Order of dismissal under R. 18 — Order beyond the 
scope of the rule— Application to restore refused — 
Appeal lies against refusal).] 

[3] An appeal lies against an order refusing to 
restore an insolvency appeal dismissed for default. 
(Vol 17) 1930 Lah 112 (112). 

[4] An order rejecting an application under this 
rule is a “judgment” w'ithin cl. 10 of the Letters 
Patent (Lahore), and is appealable as such. (Vol 12) 
1925 Lah 617 (617) (DB). 

[See also (Vol 22) 1935 Lah 816 (816) (DB).] 

ORDER 41 RULE 20-SyNOPSIS. 

1* Scope and appHcability. 

2. Appeals under the U*P. Encumbered Estates 

Act. 

3. “At the hearing.'^ 

4. “Any person who was a party to the suit*" 

5. “Interested in the result of the appeal," 

6. “The Court may...«..direct that such person 

he made a respondent." 

7. Adding respondent. 
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O. 41 R. 20 (contdj 

8. Inherent power to add or transpose parties. 

9. Effect of non-joinder. 

10. Limitation. 

11. Addition of parties in second appeal. 


1. Scope and applicability. — [1] Rule does^ not 
apply to the addition of fresh parties by the Court of 
first instance after the ease is remanded to it by the 
Appellate Court for re-trial. (Vol 18) 1931 Bom 408 
(409). 

2. Appeals under the U.P. Encumbered Estates 
Act. — [1] Creditors against whom right of appeal 
has become barred cannot be added as parties to 
appeal. (Vol 30) 1943 Oudh 57 (58) * (Vol 30) 1943 
Oudh 78 (80, 81) (DB) * (Vol 31) 1944 Oudh 9 (10. 11) : 
19 liuck 438 (DB) * (Vol 29) 1942 Oudh 199 (200) 
(DB) * (Vol 29) 1942 Oudh 339 (340) (DB) * (Vol 28) 

1941 Oudh 580 (582) : 17 Luck 176 (DB). 

[2] Where other creditors are not likely to be 
prejudiced by the result of the appeal, they need not 
be impleaded. (Vol 29) 1942 Oudh 332 (333, 334) : 17 
Luck G77(DB). 

[3] All creditors made parties to application for 
review by one of creditors — Order regarding court- 
fee on such application— Appeal therefrom by such 
creditor— All creditors are necessary parties and if 
not impleaded aijpaal should be dismissed. (Vol 29) 

1942 Oudh 858 (354). 

[4] Order rejecting obiections under B. 11 — ^All 
creditors originally impleaded as parties to^applioa- 
tion under Act are necessary parties to appeal. Some 
creditors not opposing objection is no ground for not 
impleading them as parties to appeal. (Vol 28) 1941 
Oudh 580 (582) : 17 Luck 176 (DB). 

[5] Appeal by unsuccessful claimant under S. 11— 
All creditors must be impleaded as respondents. 
(Vol 29) 1942 Oudh 339 (340) (DB). 

3. “At the hearing.” — [1] The power to add 
parties is to be exercised at the hearing* (’93) 1893 
All W N 35 (SO) (DB) * (Vol 13) 1926 Cal 533 (535) ; 
63 Oal 270 (DB) * (’13) 40 Oal 323 (329) (DB). 

[2] The rule does not contemplate the addition of a 
IDarty after the judgment has been pronounced. (Vol 8) 
1921 Oal 634 (636) (DB). 

4. “ Any person who was a party to the suit.** — 

[1] The rule applied only when the proposed party 
respondent was a ^party to the suit in the trial Court. 
(Vol 28) 1941 F 0 16(28); I L R (1941) Kar (FC) 
72 ; 1940 F 0 R 110 (FO). 

[2] Appellate Court has inherent power to implead 
new parties in an appeal even in cases not coming 
under R. 20. (Vol 28) 1941 F C 16 (28) : I L R (1941) 
Kar (FO) 72: 1940 F 0 R 110 (FO). 

[3] Appellate Court, in a proper case can remand 
the case to the lower Oourb with a direction to add 
the omitted parties, (Vol 27) 1940 All 399 (401) 

* (’10) 37 Oal 171 (172) (DB) * (’96) 18 All 332 (333) 
(DB). 


[See al(fl (Vol 19) 1982 P C 146 (151) (PC).] 

M Where person can be added as a respondent 
under 0. 22 R. 10 he can be so added even if he was not 
a party to the suit in the lower Court. (‘01’) 23 A.11 
331 (835) (DB). ^ ^ ^ 

[5] Persons as parties to suit but struck off before 
decree passed — Held they are still parties to suit 
within meaning of the rule. (Vol 3) 1916 Mad 499 

[Compare (Vol 13) 1926 Lah 499 (600) : 8 Lnli 161 
(DB).] 

[6] The words “ any person who was a party to 

the suit ” include the representative of such a party. 
(Vol 3) 1910. Oal 690 (690) (DB). ' 

[Centre (Vol 10) 1923 Rang 114 (115).] 


5. “ Interested in the result of the appeal. ** — 

[1] The test for the addition of a party respondent is 
whether the proposed party is one whose interests are 
likely to be prejudiced by the determination of the 
appeal as constituted^ and not whether his presence 
before the Court was necessary for the adequate dis- 
posal of the appeal on its merits. (Vol 14) 1927 PC 
262 (266, 266) : 55 lud App 7: 6 Rang 29 (PC) -(Con- 
firming (Vol 12) 1925 Rang 108 (109, 110) : 2 Rang 
541 (DB)), 

[But tee (Vol 16) 1929 Cal 315 (317) (DB) ** (Vol 
17) 1930 Lah 295 (296) * (Vol 15) 1928 Lah 202 (206) 

* (’08) 31 Mad 442 (444. 445) (DB) (Vol 13) 1926 Oal 
633 (636) : SB Oal 270 (DB).] 

[2] Where a defendant had been exonerated in the 
lower Court and no appeal had been filed against him 
within the period of limitation, held lie was not in- 
terested in the result of the appeal filed by the plain- 
tiff against other defendants. (Vol 14) 1927 P C 252 
(265, 256) : 55 Ind App 7 : 6 Rang 29 (PC). 

[3] Where a decree has been passed in favour of a 

person or a suit has been dismissed against a person 
and the period of limitation for appealing has ex- 
pired, held that he cannot be deemed as interested in 
the result of the appeal pending between other 
persons who were parties to the suit. (Vol 30) 1943 
Oudh 78 (80, 81) (DB) (Vol 28) 1941 Oudh 580 (582): 
17 Luck 175 (DB) "" (Vol 30) 1943 Mad 609 (610) 
(’41) 1941 1 Mad L Jour 471 (474) * (Vol 24) 1937 

Mad 228 (229) (DB) (Reversed in (Vol 26) 1988 Mad 
501 on another point) (Vol 27) 1940 Lah 814 (314) 

* (Vol 27) 1940 Rang 97 (100) * (Vol 24) 1937 Sind 
236(237): 31 Sind L R 486. 

[4] It cannot be laid down as an inflexible rule that 
a person referred to in point (3), must be held in 
every case as not being interested in the result of the 
appeal. (Vol 30) 1943 Lah 262 (254. 255) * (Vol 24) 
1987 Bom 403 (407,408): ILR (1937) Bom 602 
(DB) * (Vol 24) 1937 Mad 741 (743): ILR (1938) 
IMad 62 (DB). 

[See however (Vol 24) 1937 All 82 (88. 89) (DB).] 


[5] Person though not impleaded interested in the 
result of appeal— Appellate Court can make him a 
respondent in its discretion. (Vol 24) 1937 Mad 741 
(744): ILR Cl938)jMad 62 (DB). 
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[6] Person interested in the result of appeal ” 
otherwise than merely being a necessary party — ^He 
can be joined as a respondent, (Vol 24) 1987 Mad 741 
(743, 744): I L R (1933) Mad 62 (DB). 

[7] The fact that a person is “ interested in the 
result of the appeal ” does not in itself make liim a 
necessary party to the appeal and the failure to im- 
plead him within limitation is not fatal. (Vol 30) 
1943 Lah 262 (264). 

[8] Where a person can be added as a respondent 
under any other provision of law, his not being inte- 
rested in the result of the appe'al is no objection to 
Ins being so added. (Vol 8) 1921 Mad 172 (174) ; 44 
Mad 605 (EB) * (Vol 7) 1920 Ua>d 120 (120, 121) (DB) 
•(Vol 15) 1928 Pat 343 (345) : 7 Pat 510 (DB) *(Vol8) 
1921 Oal 722 (724) (DB) * (’82) 1882 Pun Be No. 20, 
page 75 (76) (DB). 

[9] “ Appeal ” in this rule includes also cross-ob- 
jection. (Vol 17) 1920 Mad 120 (120) (DB) ♦ (Vol 18) 
1931 Oal 738 (740) : 68 Oal 923 (DB). 

6. ** The Court may direct that such person 

be made a respondent. ” — [1] The power given to 
the Court is a discretionary one to be exercised in 
view of all the circumstances of a case. (Vol 1) 
1914 PO 150 (161): 42 Cal 776 : 42 Ind App 88 [PC). 

[2] Strong grounds will be necessary to induce the 
Court to exercise its discretion in favour of an appel- 
lant who has failed to implead any party within the 
period of limitation. (Vol 14) 1927 PO 252 (266, 266): 
6 Rang 29 : 56 Ind App 7 (PO). 

[3] Court will not exercise its discretion in 
favour of an appellant who fails to implead any 
party : 

M Deliberately. (Vol 16) 1929 Sind 120 (120) (DB) 

♦ (’41) 1941 1 Mad L Jour 471 (474) * (Vol 12) 1925 
Oudh 606 (607). 

[5] Out of extreme negligence. (Vol 7) 1920 Oal 
264 (267) (DB) * (Vol 14) 1927 Lah 189 (189, 190) 
” (Vol 1) 1914 Lah 276 (278): 1914 Pun Re No. 79 (DB) 

* (Vol 12) 1926 Rang 108 (110): 2 Rang 579 (DB) * (*38) 
40 Pun L R 6 (7, 8). 

[See (Vol 17) 1980 Pat 318 (318, 319): 9 Pat 310.] 


selves on record within the period of limitation — 
Court has inherent power to add them as respondents, 
on the application of the surviving appellants so 
that they niay not suffer for the remissness of 
others).] 

[6] Legal representatives brought on record in suit, 
but not impleaded in appeal — Thev may be added. 
(Vol 13) 1926 Lah 689 (690). 

[7] * Necessary party in appeal not impleaded— Court 
has no powei to add the party after expiry of the 
period of limitation for the appeal. (Vol 14) 1927 
Pat 23 (24) : 6 Pat 755 (DB) * (Vol 22) 1935 Pesh 106 
(107) (DB) * (Vol 27) 1940 Lah 314 (315). 

[But *ee (Vol 14) 1927 Lah 738 (739) (DB) * (Vol 
17) 1930 Lah 295 (296) ^ (’93) 1893 All W N 36 (36) 
(DB) * (Vol 16) 1929 Sind 120 (120) (DB).] 

[8] Where the only person who could be impleaded 
in the appeal is not impleaded, and there ie conse- 
quently no valid appeal at all, this rule will not 
apply. (’13) 18 Ind Cas 37 (39) : 1913 Pun Re No. 69 

(dbI 

[9] The power under the rule may be exorcibod by 
the Court on its own motion or on the application of 
anv partv. (’91) 13 All 78 (84) * (Vol 22) 1935 Nag 
182 (183): 31 Nag L R 223 (DB) * (Vol 13) 1926 Lah 
689 (690). 

[10] Where the Court finds the presence of party 
not already joined necessary, it may direct the ap- 
pellant to apply for bringing him on record and if ho 
fails to do so, may dismiss the appeal. (Vol 12) 1925 
Mad 235 (236). 

7. Adding respondent — [1] An Appellate Court 
can add a person as respondent who, in the trial 
Court, was arrayed on the same side as the appel- 
lant. (’91) 13 All 78 (87) * (’92) 15 Mad 362 (364) 
(DB). 

[2] Person impleaded as defendant in suit — Suit 
dismissed — ^Appeal — Such person maj be added as 
respondent on his application although his object in 
getting added as respondent is to support the appel- 
lant and to show that the decree is wrong. (Vol 23) 
1986 Cal 593 (626) (DB). 


[4] Appellant not guilty of neglect — ^Appellate 
Court may exercise its power in his favour. (Vol 17) 
1930 Lah 295 (296) (Vol 15) 1928 Lah 202 (206) 
* (Vol 8) 1921 Nag 12 (13) (Certain parties omitted due 
to mistake of pleader). 

[5] Where a respondent has died and the ai^peal 

has abated as against him owing to his legal repre- 
sentatives not being brought on the record within the 
period of limitation, the legal representatives cannot 
be added under this rule. (Vol 13) 1926 Oal 335 (336) 
(DB) (Vol 22) 1935 Oudh 329 (331) : 11 Luck 5 
(DB) * (Vol 13) 1926 Cal 893 (894, 895) : 53 Cal 762 
(DB) *(Vol 18) 1931 Nag 184 (186): 27 Nag 

L R 220. 

compare (Vol 8) 1921 Cal 722 (724) (DB) 
by' several appellanjfS— One of them 
legal representatives^ n»ot*bringing theni- 


[See however (19^41) 1 Mad L Jour 471 (473).] 

[3] After an appeal to the Privy Council has 
been admitted, the High Court has no power to add 
respondents to the appeal (’10) 12 Ind Cas 69 (69) 
(DB)(Mad). 


8. Inherent power to add or transpose par- 
ties. — [1] In eases to which tliis rule does not apply 
the Appellate Court can by virtue of its inherent 
power, add parties respondents to the appeal. (Vol 30) 
1948 Lah 262 (256) * (Vol 28) 1941 PC 16 (28V. ILR 
(1941) Ear EC 72: 1940 EOR 110 (FO) ^ (Vol 28) 
1941 Lah 402 (403): ILR (1942) Lah 60S (DB) 
(Overruled in (Vol 31) 1944 Lah 76 : 1 L E (1945) Lah 
18 (EB) on another point) * (Vol. 31) 1944 Lah 
76 (86): ILR (1946) Lah 18 (EB) •(Vol 8) 1921 
Mad 172 (174) : 44 Mad 605 (EB). 
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21. Where an appeal ia heard ex parfce and judgment is pronounced against the respondent^ 
Re-hearing on appli- “ay apply to the Appellate Court to re-hear the appeal ; and, if he 
cation of respondent satisfies the Court that the notice was not duly served or that he was 
against whom ex parte prevented by sufficient cause from appearing when the appeal was called on 
decree made. hearing, the Court shall re-hear the appeal on such terms as to costs or 

otherwise as it thinks fit to impose upon him. 

[l 882-8.660; 1877— S. 560.] 


O. 41 B. 20 (cofitd,) 

[2] Bona fide mistake caused by similarity of names 
in suit -Names of persons left out in appeal conse- 
quently- Held, Appellate Court had power to have the 
memorandum of appeal amended to correct the mistake. 
(Vol. 16) 1929 Mad 843 (344j (DB). 

[See however (Vol. 22) 1935 Lah 632 (633) (DB).] 

[3] Inherent powers of Court should be invoked only in 
exceptional circumstances. (Vol, 10) 1923 Lah 490 
(491). 

[4] Deceased person joined as respondent through 
mistake— Court has power to implead his legal repre- 
sentatives. (Vol. 24) 1937 Bom 401 (407): ILR 
(1937) Bom 602 (DB) * (Vol. 28) 1936 Pesh 192 
(193). 

[5] The Appellate Court has inherent power in the 
interests of justice to transpose a party from one category 
to another. (Vol. 14) 1927 Cal 37 (38) (DB). 

9. Effect of non-joindar [1] No appeal should be 

made to fail merely on the ground of the non-jolndec of 
any party: (Vol 8) 1916 Cal 516 (518) (DB) * (*92) 
1892 Pun Be No. 5, p. 22 (24) (DB). 

[2] Non-joinder not of necessary parties— Appeal may 
proceed with reference to parties actually before the 
Court. (Vol. 30) 1943 Lah 252 (254) ^ (Vol. 29) 
1942 Pesh 79 (80) * (Vol. 28) 1941 Cal 248 (250): 
ILR (1941) 1 Cal 809 (DB) * (Vol. 27) 1940 Pat 147 
(149) * (Vol 27) 1940 Pat 671 (672) * (Vol. 21) 1934 
Cal 488 (489) : 61 Cal 302 (DB) * (Vol. 14) 1927 Mad 
82 (83) ^ (Vol. 16) 1929 Bang 265 (267) : 7 Bang 398 
(DB) * (Vol. 24) 1937 Lah 263 (265) * (Vol. 20) 
1933 Lah 406 (407). 

[8] Non-joinder of necessary parties is fatal to the 
appeal. (Vol. 28) 1941 Bang 236 (238) : 1941 Bang LB 
300 * (Vol. 27) 1940 Lah 314 (315) * (Vol. 4) 1917 
Cal 647 (647) (DB) * (Vol. 3) 1916 Mad 828 (829) 
(DB) * (»10) 20 Mad L Jour 364 (366) (DB) * (Vol. 
9) 1922 Pat 4 (4) (*37) 171 Ind Cas 896 (896) 

(Oudh) (DB) * (Vol. 20) 1933 Cal 464 (465) * (Vol. 24) 
1937 Lah 180 (182) : ILB (1937) Lah 136 (DB). 

[4] Nonjoinder of necessary parties — Court may in 
its discretion add the necessary parties. (1864) 1864 
Suth WR &ap 136 (137) (DB) * (1865) 2 Suth WE 
254 (255) (DB) * (’74) 21 Suth WB 187 (187) (DB). 

£5] The assignee of a decree is, in the absence of fraud, 
bound by -the decree of the Appellate Court though he 
has not been made a party to the appeal against the 
decree. (Vol. 8) 1916 Mad 745 (746) : 38 Mad 36 
(DB). • 

'JO. Limitation.— [1] Party who is interested in the 
result of the appeal tnay be added as a respondent 
though the period of limitation for an appeal by or 
against him ihay 'have^pired. « (Vol. 30 ) ^ 19‘4 3 Lah 
252 (254, 255) * (Vol 9) 1922 Nag 213 (215). 

(*92) 15 Mad 362(365) (DB) f (’92) 14 All 154 (155, 
166) (FB) * (’ll) 38 Cal 913 (919) * ('10) 12 Ca£L 
Jour 137'(145) (DB) ^ (Vol. 8) 1921 Nag 12 (13) 
* (Vol 2) 1915 Oudh 159 ‘(160) : 18 Oudh Cas 90 
*(Vol 11) 1924 Pat7l^M'774) (DB) ^ (Vol. 8) 1921 
UppBur 13.(14)^: 4 ‘T^PP ‘Bub Eul 87 (’12) 6 Sind ER 

74n (74n) '4920 ‘Low Bar 64 (€^).:*a0 Low 


Bur Bui 191 * (Vol, 27) 1940 Pat 137 (140) : 18 Pat 
768 (DB) * (Vol. 26) 1939 Lah 346 (349) : ILR (1940) 
Lah 40 * (Vol. 24) 1937 Bom 401 (407, 408) ; I L B 
(1937) Bom 602 (DB). 

[See however (Vol. 24) 1937 All (82) ( 88 ) (DB).] 

[But see (Vol. 27) 1940 Lah 314 (814) * (Vol. 22V , 
1935 Rang 364 (366).] 

[ 2 ] The power to add respondent after limitation 
should be exercised very cautiously. (Vol. 14) 1927 
PC 252 (255) : 6 Rang 29 : 55 Ind App 7 (PC). 

[3] Respondent added, not under Buie 20, but under 
0. 1 B, 10 read with S. 107. Provisions of Limitation 
Act will apply. (’79) 2 All 487 (489. 492) (DB). 

[4] Party added under inherent power to meet ends of 
justice— No limitation will apply. (Vol. 30) 1943 Lah 
262 (255) * (Vol. 28) 1941 Lah 402 (403) : ILB 
(1942) Lah 603 (DB). (Overruled in (Vol, 81) 1944 
Lah 76 ; ILR (1945) Lah 18 (FB) on another point) 
*(Voi. 31) 1944 Lah 76 ( 86 ): ILR (1945) Lah 18 
(FB) * (Vol. 11 ) 1924 Pat 773 (774) (DB) * (’06) 83 
Cal 329 (337) (DB). 

[5] Where a person is sought to be added as a res- 
pondent under O. 22 R, 10, the fact that the period of 
limitation for an appeal against him has expired is no 
bar to his impleadment. (Vol, 22 ) 1985 Lah 316 (318). 

11. Addition of parties in second appeal— [1] 
Person a pa cty to the suit in the Court of first instance 
but not a party in the first Appellate Court — High Court 
iu the second appeal has power to make him a respon- 
dent. (Vol. 5) 1918 Cal 173 (175) (DB) * (Vol 14) 
1927 Lah 189 (189) * (’96) 19 Mad l51 (152, 163) 
(DB) (Vol. 27) 1940 Pat 137 (140); 18 .Pat 768 
(DB). (In. this case the High Court however remanded 
the case to the lower Appellate Court ’fdr addition of 
parties) * (Vol. 11 ) 1924 Pat 773 (774) (DB) ^ (*03) 

8 Oudh Cas 159 (165) * (Vol. 7) 1920 Low Bur 64 
( 66 ) : 10 Low Bur Rul 191. 

[See however (Vol. 26) 1939 Lah 102 (103) (DB).] * 

[But see (’94) 16 All 5 ( 8 ) (DB) ^ (Vol. 1) 1914 All 
29,3 (293): 37 All 57 (DB)], 

[ 2 ] A obtained a decree against B and C,- B appealed 
from the decree making A alone a respondent The 
Appellate Court allowed the appeal and dismissed the^ 
suit against both B and C. A filed a second appeal 
impleading B alone as respondent to the appeal and af tefr 
the period of limitation for appealing against C had 
expired sought to have him impleaded as respondent. 
It was held that C could not be added as a respondent 
at that stage. (Vol. 26) 1939 Rang 218 (214). 

[3] The High Court in second app4ebl Cah remand the 
case to the lower .Court fior-i addition of parties. (Vol, 
27) 1940 Pat 187 (140) : 18 Pat 768 (DB) * (Vol. 1 ) 
1914 All 293 (293) : 37 All 57 (DB) * (’09) 4 Ind Ca& 
1182 (1132) (DB) (Mad.)- 

tjpRDER 41 bulb 21— SYNOPSIS. ‘ 

1. Scope and applicability. " 

2. “He may apply to the'ApppItate Court.” 

- 8 . Notice'. — 8^0 O. 5 B. 12 , Note 2 , ’ 

" 4..“Sufficienf cautb.’** 

5. ** Appearance.” 
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PROVISCIAL AMENDMENT. 

EAGFCR 

Re-nutnber the etisting rale as sab-rale (1) and add the following as sab-iale (2) ; 

'• (2) The provisions of Section 5 of th# Indian Limitation Act, IX of 1908, shall apply to applications 
«uder sub-rale (!).’• [29-6-1948,] 

22. (1) Any respondent, though he may not have appealed from any part of the decree, 
Upon heexing, respon- neAy not only support the decree on any of the grounds decided against him 
dent may object to decree in the Court below, but take any cross-objection to the decree which he could 
^mte^'^i '’y "^a-y 0^ appeal, provided he has filed such objection in the 

pa ppe . Appellate Court within one month from the date of service on him or his 

pleader of notice ol the day fixed for hearing the appeal, or within such further time as the 
Appellate Court may see fit to allow. 


o. 41 R. 21 (contd,) 

6e ** On such terms as to costs or otherwise/’ 

7. Umitation. 

8. Appeal. 

1. Scope anO appUcablUty.—[l] Appellate Couit has 
jarisdiotion under this rule to entertain an application 
tor rs'hearing by a respondent notwithstanding the fact 
that another respondent had preferred a second appeal 
io the High Court which was dismissed under O. 41 B. 
H (’ll) 14 Cal L Jour 42 (45, 46) (DB). 

[2] Where the appeal is wholly dismissed, the respon- 
dent cannot apply for a re- hearing under this rule merely 
because the judgment contains some remarks which are 
mnfavourabletohim. (Vol. 28) 1941 Pat 141 (142). 

[3] [See also Notes on O. 9 R. 13.] 

2. Be may apply to the Appellate Court/*— -[1] 
An application for re-hearing of an appeal under this 
rule should be made to the same Bench which heard 
the appeal. (Yol. 3) 1916 Cal 347 (347) (DB). 

[2] The pendency of an appeal from the ex Parte 
decree is no bar to an application to the lower Appellate 
Court to set aside the decree under this rule. (Yol. 4) 
1917 Nag 26 (28) : 14 Nag LE 80, 

[3] [See also Notes on Order 9 Rule 13.] 

8. Notiee’—SM Order 5 Rule 12. 

4. ^^Sofficient Cause [I] A respondent is entitled 
to a re-hearing of the appeal provided he proves either 
that he had not been duly served, or that he was pre- 
vented by sudioient cause from appearing when the 
appeal was called on for hearing. (Yol. 27) 1940 liah 49 
<60). (Notice served on a pleader who was not engaged 
to appear at the p'ace where the appeal was to be heard 

Pleader intimating the Court to send notice io 

■ the party— Court failing to do so— No proper service of 
iMtiee) * (’40) 42 Pun LB 271 (272). (Appeal adjourned 
lor 2nd but heard on 1 st with notice to the appellant and 
without notice to the respondent ^Appeal must be re- 
heard.) * (’81) 6 Cal 548 (548) (DB). (Such proof must 
be given at the tine of presenting the application, 
♦ (Vol. 20) 1933 Lah 797 (797, 798) * (Yol. 22) 
1985 All 660 (661). (Personal service on paidanaahin 
lady — How to be efieoted) * (Yol. 27) 1940 Mad 55 
(54) ♦ (Vol. 61) 1944 Mad 571 (672) (DB) (* Prevented 
by smfileient cause*— Words apply to party and his 
pleader.). 

[21 The following have been held to amount to suffi- 
eient eauii : (Yol. 8) 1921 All 264 (265) (DB). (InabUity 
ol teafondenVa agent to attend and mstiaet her pleader) 
« (’98) 2 Cal W N 414 (4U) (Pleader’s clerk failing to 
inform party of date of hearing owing to illness.) * (’99) 
4CalWK 65<Si) (SB). (Mistake of plead«ri clerk 
was held io bo nfiolent oause lor restoring an appeal 
4lMlaaaAlorio£Mlt4 


[8] The following have been held not to amount to 
sufficient cause : (Vol. 4) 1917 All 216 (216) ; 39 All 
388 ( DB). (Counsel unable to appear as the agent of the 
respondent had withdrawn the instructions)** (’05) 1905 
All W N 44 (44) (DB). (Laches of pleader — Pleader 
refusing notice.) * (Vol 28) 1986 Pat 128 (128). (Appel- 
lant entrusting money and papers to a friend — Friend 
not taking steps in matter — No ground for leheaimg of 
appeal dismissed for default.) * (Vol. 27) 1940 Mad 68 
(66), (Omission of the Judge to give appellant notice of 
transfer of appeal is not a sufficient cause for him to 
absent himself when appeal is heard) * (Vol. 82) 1946 
Oudh 303 (304) (DB). (Nomappearance of advocate 
held no ground for restoring appeal.) 

5. '* Appearance.^' — [1] See Order 8 Rule 1. 

[2] Pleader filing vakalat but absent on date of hearing 
— Held, there was no appearance and decision was 
ex parte, ('82) 11 Cal L Rep. 637 (639) (DB). 

6. ”Od such'ttrms as to costs or otherwise*’— 
Under this rule Court can impose terms oilier than those 
relating to costs. Hence, an Appellate Court may re- 
quire the respondent to furnish security for the due per- 
formance of the decree that may be passed on re-bearing. 
(’86) 1885 Pun Re. No. 70 page 342 (148) (DB). 

7. Lirnltation.— [1] The period of limitation for the 
re-hearing of an appeal is prescribed by Art. 169 of the 
Limitation Act; thirty days from the ^te of the appel- 
late decree or where notice of the appeal was not duly 
served, when the applicant has knowledge of the deeiee. 

See notes on An. 169 Limitation Act. 

[2] There is no law eiirtending provisions of S. 5 Limi- 
tation Act to an application setting aside ex parte decree 
passed in appeal. (Vol. 81) 1944 Mad 671 (572) (DB), 

8. Appeal.— [1] An appeal lies under O. 47 R, 1 (t) 
from an order refusing an application for ze-hearlng 
under this rule. (Vol. 23) 1936 Mad 660 (661) : 39 Mad 
1049. 

[2] Order dismissing the application '''for re-heat* 
ing the oross-objeotions heard ex parte ” is not appeal* 
able but can be revised. (Yol. 6) 1919 Lah 82 (88). 

[8] Order refusing to restore revenue appeal— Suck 
order is order ** passed in appeal ” within the meaning 
of the Agra Tenancy Act, 8. 249 and is not open tc 
appeal. (Vol. 18) 1931 All 533 (533, 534) : 53 All 511 
(DB). 

ORDER 4t RULE 62— SYEOMIS. 

1. Respondent may support decree without fiUnc 

oroBB-objeotions. 

2. What objections can be raised by way ol cross**. 

objeetions and when. 

8. Cross-objections in second appeal* 

4. Cross-objeotioxu in appeals from^orders. 

i. CxoBs-ebjcetions la LeHen iPbtiat affeals, 
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Form ot objeotion (2) Such cross-objectioii shall be in the form of a memorandam, and 

and provisions appli- the provisions of rule 1, SO far as they relate to the form and contents of the 
cable thereto. memorandum of appeal, shall apply thereto. 

(3) Unless the respondent files with the objection a written acknowledgment from the party 
who may be affected by such objection or his pleader of having received a copy thereof, the 
Appellate Court shall cause a copy to be served, as soon as may be after the filing of the objection, 
on such party or his pleader at the expense of the respondent. 

(4) Where, in any case in which any respondent has under this rule filed a memorandum 
of objection, the original appeal is withdrawn or is dismissed for default, the objection so filed may 
nevertheless be heard and determined after such notice to the other parties as the Court thinks fit. 

(5) The provisions relating to pauper appeal shall, so far as they can be made applicable 
apply to an objection under this rule. 

[1882— S. 661; 1877— S. 561; 1869— S. 848.] 


O. 41 R. 22 {contd,) 


6. Cross-objections in revision. 

7. Who m»y file cross-objections. 

8. Cross-objections by pauper respondent. 

9. Against whom cross-objections may be filed. 

10, Cross-objections against co-respondent. 

11, Omission to file cross-objections. 

12, Grounds not raised in oxoss-objeotions not to be 

raised at the hearing. 

15. Efieot on cross-objections of withdrawal of appeal 

or its dismissal for default. 

14, Effect on cross-objections, of abatement of appeal. 

16. Limitation for cross-objections, 

16. Appeal filed out of time may be treated as cross- 

objections. 

17. Adding party for purposes of cross-objections, 

18. Second appeal. 


i. Respondent may support deereo without filing 
cross-objections.— [1] It was held in this case that a 
person impleaded as defendant to suit and party to decree 
dismissing suit has a right to show, even as respondent 
in appeal, that decree was wrongly passed. (Yol, 23) 1936 
Cal 693 (626) (DB), 


[2] A respondent may support the decree appealed 
from on grounds decided against him* without filing any 
oroBS-objeotiona. f 90) 17 Cal 809 (813, 814) : 17 Ind 
App 67 (PC) * ('89) 13 Bom 75 (77, 78) (DB) * (Voi. 
8)1921 Mad 172 (174) : 44 Mad 606 (FB) * (Vol. 6) 
1919 Pat 196 (199) (DB) * (Vol. 26) 1939 Kang 59 (64) 
(DB) * ('87) 166 Ind Cas 1007 (1007) (Cal). 

[But sec (Vol. 15) 1928 All 624 (624).] 

[3] On the question whether this rule will enable a 
respondent to attaoli any portion of the decree paspd 
Against him so long as he does not ask for a variation 
of the decree, the decisions are conflicting. 


(a) The respondent cannot do so. (Vol. 20) 1933 Cal 
166 (169) (DB) * (Vol. 25) 1938 Cal 563 (589) (DB) 
* (Vol. 29) 1942 Lah 87 (88) (DB) * (Vol. 16) 1929 
Lah 684 (686) (DB) * (Vol. 8) 1921 Lah 318 (319) * 
(Vol. 20) 1933 Rang 120 (121 ) (DB) * (Vol. 20) 1933 
Nag 310 (311) * (Vol. 29) 1949 Bom 161 (172) ; ILR 
(1942) Bom 867 (DB). 

[But see (Vol. 5) 1918 Lah 129 (130) (DB),] 


(b) The expression support the decree** does not 
mean support the decision but permits the respondent to 
show by reference to a ground decided against him, that 
irhe appellant has at least secured by the decree as much 


as, if not more than, he is entitled to. (Vol. 19) 1932 
Pat 134 (138) (DB) * (Vol. 10) 1923 Oudh 123 (126, 
135) : 25 Oudh Cas 349 (DB). 

(o) Where a suit is partly decreed and partly dismis- 
sed and the plaintifl appeals, the defendant - respondent 
can contest the appeal on a ground which if accepted by 
the trial Court would have necessitated the total dis- 
missal of the suit. (Vol. 30) 1943 Mad 698 (700) : ILB 
(1944) Mad 147 (FB) (Overruling (Vol. 14) 1927 Mad 
801 : 50 Mad 866 and (Vol. 18) 1931 Mad 513). 

(d) When an item in an account appearing in tha 
decree of the lower Court is reduced in appeal, the res- 
pondent without filing any cross-objections can support 
the said decree by showing that the lower Court had 
wrongly decided against him on other Items. (Vol. 25) 
1938 Cal 563 (569) (DB) ( (Vol. 14) 1927 Mad 801 : 
50 Mad 866 followed). 

[4] A point taken in the lower Court but not decided 
by it may be urged in support of the decree under 
appeal. ('05) 9 Cal W N 14 (18) (DB) * (Vol. 9) 1922 
All 280 (280) : 44 All 677 (DB) * (Vol. 15) 1928 Lah 
964 (965). 

[5] As a general rule, the respondent cannot take a 
point not taken by him m the lower Court. (Vol. 5) 1912 
Cal 227 (228) (DB). 

[See however (Vol. 1) 1914 Oudh 149 (162) : 17 
Oudh Cas 108.] 

[6] The rule does not apply to a finding which does 
not aflect the point at issue as the respondent cannot 
support the decree with reference to such a finding. 
(Voi. 12) 1925 Cal 518 (520) (DB). 

[See abo (Vol. 27) 1940 Mad 617 (618).] 

[7] An Appellate Court will not itself raise a point 
which the respondent does not raise. (Vol, 1) 1914 Cal 
889 (840) (DB). 

[8] A respondent to a second appeal is not precluded 
from attacking even the findings of fact of the lower 
Appellate Court, in supporting the decree of that Court. 
(Voi. 26) 1989 Rang 59 (63, 64) (DB), 

2. What objections can be raised by way of cross- 
objections and when.— [1] The objections which tha 
respondent could have raised in his memorandum oi 
appeal if he had appealed against that portion of tha 
decree which is against him, can also be raised by way 
of cross-objections. (Vol. 21) 1984 All 54S (546): 66 All 
912 (DB) * (Vol, 26) 1933 Rang 877 (378) (DJB) * (Vol. 
31) 1944 Oudh 67 (59) * (Vol. 32) 1945 Pash 54 (54, 
35). 
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0. 41 R. 22 (contd,) 

[2] Where an e^e parte deoree is passed against a 
defendant for a portion only of the claim made by the 
plaintiff and the plaintiff appeals against the portion 
disallowed* the defendant-respondent can hie cross- 

' objections in respect of the portion decreed and may 
therein contend that the order making him ex parte in 
the suit was wrong. (Vol. 11) 1924 Mad 107 (108) 
(DB). 

[3] In an appeal against a decree* the respondent 
cannot raise, by way of oross-objectionsi the plea that an 
order granting a review of the judgment originally passed 
was wrong. (Vol. 16) 1928 Oadh 405 (406). 

[4] A respondent cannot, by way of cross-objections, 
attack a non-appealable order. (Yol. 14) 1927 Oudh 218 
{219). 

[6] Where a party could not have appealed from a 
deoree he cannot file any cross-objections in respect of it. 
{Yol. 31) 1944 Oudh 67 (58) (DB) * (Yol. 16) 1929 
Nag 861 (362). 

[6] YSHiere a deoree is wholly in favour of a party, he 
cannot file any cross-objections against it by way of 
criticism of the judgment, though he can support the 
deoree on any of the grounds decided against him. 
(Yol. 29) 1942 Mad 334 (837) * (Yol. 4) 1917 All 168 
(158) * (Yol. 20) 1933 Pat 690 (692) (DB) (»85) 7 
All 606 (610, 611) (FB) ^ (’ll) 1911 Pun LR 202 p. 
774 (776). 

[7] Where a decree is partly in favour of and partly 
against a party, he can take any cross-objections to it 
which he could have taken by way of appeal. (Yol. 11) 
1924 Pat 775 (776) (DB) * (Yol. 15) 1928 Lah 221 

* (224) * ('12) 10 Ind Cas 207 (208) (Lah) ; 1912 Pun Re 
No. 11 ^ (Yol. 1) 1914 Lah 62 (62). 

[8] A files a suit against B and C, C is a pro forma 
defendant. The suit is dismissed. A appeals. C who 
has not taken any part in the proceedings in the trial 
Court seeks to file cross-objections in A’s appeal, ques- 
tioning the dismissal of the suit against B and wishing 
to continue the oross-objeolions though A does not want 
lo pursue the appeal. C cannot be allowed to do so as 
there is no decision against him. (Yol. 27) 1940 Cal 
577 (378) (DB). 

[9] The cross-objections must be directed against the 
particular deoree under appeal. (Yol. 9) 1922 Mad 413 
(416) (DB) * (Yol. 10) 1923 Lah 514 (515) * (Yol. 
18) 1931 Mad 183 (134, 135). 

* [10] They need not be confined to the particular por- 
tion of the deoree appealed against but may refer to any 
part of the decree and they need not also be confined to 
the subject-matter of the appeal. (Vol. 6) 1919 Mad 
627 (828, 829) (DB). 

[11] The failure to award costs cannot form the 
subject of cross-objections although the matter may be 
raised by way of supporting the decree of the lower 
Court. (Yol. 81) 1944 Oudh 67 (69) (DB) ^ (Yol. 
26) 1939 Cal 423 (425) (DB) * (Yol. 23) 1936 Pat 513 
(527) : 16 Pat 610 (DB). 

[12] A respondent in an appeal under the Provincial 
Insolvency Act has a right to file a memorandum of 
objections. (Yol. 27) 1940 Nag 292 (298) : ILR (1942) 
Nag 166 * (Yol. 6) 1919 Mad 784 (788, 789) : 41 Mad 
904 (FB). 

[IS] The cross-objections under this rule can be filed 
in a pending appeal and not after the appeal has 
Ijte decided. (Yol. 11) 1924 All 867 (868) * (Yol. 4) 
U17 All 299 (299, 800). 


8. Cross-objections in second appeal.— [1] Cross- 
objections may be filed in second appeals as well as in 
first appeals. (’99) 21 All 297 (800) (DB) (Cross-objec- 
tions cannot be filed in Letters Patent appeals.) * (Yol 
22) 1935 All 404 (405) (DB). 

[2] In Oudh where an appellant is entitled to file a 
^cond appeal only after obtaining a declaration that it 
is a fit case for appeal the cross-objector also should 
obtain such a declaration before filing objections. (Yol. 
22) 1985 Oudh 88 (89) : 10 Luck 613 (DB), 

[3] The grounds taken in cross-objections filed in 
second appeals must comply with the provisions of 
S. 100. (’04) 7 Oudh Cas 49 (60) * (Yol. 26) 1939 
Rang 59 (63, 64) (DB). 

[4] A files a suit against B, It is partly decreed in 
favour of a A and partly dismissed. A and B file separate 
appeals. A’s appeal is allowed partially and B’s appeal 
is dismissed %n toto. A thereupon files a second appeal. 

B does not file any appeal, but only files cross-objections, 
in A’s second appeal. It is not open to B to attack the 
decree passed in his appeal to the lower Court by means 
of cross-objections m the appeal preferred against 
another decree of that Court. (Yol. 13) 1926 All 682 
(684) (DB) * (Yol. 9) 1922 Mad 413 (415) (DB) ^ 
(Yol. 16) 1929 Oudh 41 (42) (DB) * (’80) 2 All 631 
(654) (DB). (In this case both appeals to the lower Court 
were dismissed — Held that in second appeal by one 
party, other could not object to dismissal of his (latter's) 
appeal). 

[5] B cannot attack the decree of the first Court in 
such circumstances. (*07) 1907 Pun W B No, 52. 

[6] B can attack the deoree of the first Court where 
it is Incorporated In the decree of the first Appellate 
Court. (Yol. 11) 1924 Pat 776 (775, 776) (DB). (This 
has been dissented from mCVol. 13) 1926 All 582). 

4. Cross-objections in appeals from orders.— [1] 
Cross-objections can be taken also in appeals from 
orders (’99) 21 All 297 (JOO) (DB) (^08) IB L 
Jour 157 (167) (DB). 

[But see ('68) 1863 Suth W R Gap 86 (89) (FB).] 

5. Cross-objections in Letters Patent appeals.— 
Cross-objections can be filed in Letters Patent . 
appeals. (Yol. 27) 1940 Lah 438 (441) (DB) ( (Yol. 18) : 
1931 All 244: 53 All 635 (FB) and (Vol. 18) 1926 1 
Mad 316: 49 Mad 291 (FB) followed) ’it (Vol. 18) ' 
1926 Mad 316 (318, 319) : 49 Mad 291 (FB) (Over- 
ruling (Vol. 12) 1926 Mad 725: 48 Mad 631. Relying 
on (Vol. 8) 1921 P C 80 : 48 Cal 481 : 48 Ind App 76 
(PC) which held that O, 41 H. 10 applied to Letters 
Patent appeals). 

6. Cross-objections in revision.— [1] This rule does 
not apply to civil revision petitions, (Vol, 28) 1941 
Mad 65 (65) * (’12) 1912 Pun LR No. 160 p. 603 (604) 

* (Vol. 16) 1928 Mad 794 (796). 

[Contra ('07) 17 Mad L Jour 62 (63) .] 

[2] The High Court’s powers of revision may be 
exercised even without any application by an aggrieved 
party ; and when a case is already before it, and the , 
necessary parties are also before It, the Court has | 
ample powers to entertain any questions that may be ; 
raij^ by the respondent. (Yol, 15) 1928 Mad 794 (796). 

[Soe (’07) 17 Mad L Jour 62 (68).] 

7. Who may file cross-objections.— [1] A person 
cannot file cross-objections unless he is a respondent to 
the appeal. (Yol, 6) 1939 Mad 1026 (1027) (DB) ^ 
(1864) 1 Suth W R 341 (342) (DB). 
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0, 41 R. 22 (contd,) 

[See (Vol 24) 1937 Nag 105 (105) : ILR (1937) Nag 
401]. 

[2] Objections mmst be such as could have been 
taken by way of an appeal. (Vol. 29) 1942 Oudh 891 
(891) : 18 Luck 256 (DB) # (Vol. 16) 1929 Nag 361 
<S62) (Vol. 20) 1933 Bang 377 (378) (DB) * (Vol. 1) 
1914 Mad 226 (230) : 38 Mad 556 (DB). 

[3] Respondent also filing appeal against decree. 

(a) If appeal by respondent is decided, respondent 
cannot be heard on his cross-objections. (Vol. 15) 1928 
Cal 882 (885) (DB) * (Vol. 11) 1924 All 857 (868) * 
(*03) 25 All 628 (629) (DB). 

[See (Vol. 5) 1918 Lah 201 (202) : 1918 Pun Re. 
’'No. 20], 

(b) Respondent would be barred on principle of 
res judicata^ (Vol. 16) 1929 Lah 161 (163). 

(c) If the appeal is not decided on the date of the 
hearing of cross-objections, the respondent is entitled 
to be heard on his cross-objections. (Vol. 16) 1929 Lah 
161 (163) ^ (Vol. 20) 1938 Lah 487 (488) * (Vol. 11) 
1924 All 840 (840). 

(d) A respondent who has preferred an appeal cannot 
file cross-objections. (Vol. 12) 1925 Lah 2 (5) (DB) 
* (Vol. 23) 1936 Pesh 214 (215) (DB). 

[4] The cross-objections filed by a deceased respon- 
dent can be prosecuted by his legal representatives. (*38) 
42 Cal W N 304 (308) (DB). 

8. Cross-objections by pauper respondent.— [1] 

Sub-rule (5) e:s:pressly provides for the filing of cross- 
objections %n forma pauperis, (*10) 12 Cal L Jour 173 
(181) (DB) (Vol. 20) 1933 Nag 158 (159) 29 Nag L R 
225 (DB) (Overruling 1 Nag L R 33). 

[2] The proviso to O, 44 R. 1 applies to cross-objec- 
tions. (Vol. 28) 1941 Mad 833 (83d) (DB) ( (Vol. 24) 
1937 Rang 81 dissented from.) 

[But see (Vol, 24) 1937 Rang 81 (81, 82) (DB).] 

9. Against whom cross-objections may be filed.— 

[1] Cross-objections cannot be allowed against a person 
who is not a party to the appeal. (Vol. 30) 1943 
Mad 609 (610) * (Vol, 27) 1940 All 225 (227) * (Vol. 
20j 1933 Nag 186 (186) : 29 Nag L R 173 * (Vol. 13) 
1926 Cal 533 (585) : 53 Cal 270 (DB) ^ (Vol. 7) 1920 
Lah 438 (439, 440) : 1 Lah 396 ^ (Vol. 3) 1916 Pat 43 
<44) : 2 Pat L Jour 162 (DB). 

[2] Where it was impossible to give relief against the 
appellant without giving relief against the absent party 
also, held that the decision on the respondent’s cross- 
objections bound the non-party also. (’87) 11 Bom 596 
(698) (DB). 

[See also (Vol. 21) 1984 Oudh 131 (132)]. 

[3] There is no objection to the respondeat filing a 

cross-objection against a person who was a party to the 
suit in the Court but who has not been joined as a party 
to the appeal by the opposite party. (Vol. 25) 1938 Mad 
329 (380). *=> I 

10. Gross-objections against co-respondent. — [1] 
As a pneral rule the right of a respondent to urge cross- 
objections should be limited to his urging them against 
the appellant, and it is only by way of exception to this 
general rule that one respondent may urge cross-objec- 
tions as against the other respondents, the exception 
holding good among other oases, in those in which the 
appeal by some of the parties opens out questions which 


cannot be disposed of completely without matters being 
allowed to be opened up as between co-respondents. (’06) 
28 All 95 (97, 98) (DB) (Vol. 22) 1935 All 134 (136. 
137): 57 All 580 * {Vol. 81) 1944 Cal 383 (384) 

* (Vol. 33) 1946 All 395 (398) (DB) * (Vol. 17) 1930 
Bom 1 (5) (DB) * (’13) 37 Bom 511 (612) (DB) 

(Vol. 19) 1932 Cal 524 (527) : 59 Cal 667 (DB) 
^ (Vol. 5) 1918 Cal IS (13, 14) (SB) * ('12) 15 Cal L 
Jour 61 (63) (DB) * (Vol. 11) 1924 Pat 200 (203) (DB) 

* (Vol. 21) 1934 Pat 184 (140. 141) : IS Pat 200 (DB) 

* (Vol. 7) 1920 Pat 77 (81, 82) : 5 Pat L Jour 828 
(DB) * (Vol. 2) 1915 Upp Bur 9 (9, 10) : 11 Upp Bur 
Rul 58 * (Vol. 80) 1943 Pesh 3 (5) (DB) * (Vol. 7) 
1920 Lah 204 (209) (DB) ^ (Vol. 81) 1944 Lah 433 
(434) (DB) ( (Vol. 10) 1923 Lah 39 overruled) ^ (’01) 
14 CPLR46 (48) ^ (’95) 9CPLR 62 (63, 64) 
^ (Vol. 10) 1923 Oudh 108(109): 25 Oudh Cas 280 
(DB) * (Vol. 81) 1944 Oudh 130 (131) : 20 Luck 45 

* (Vol. 23) 1936 Oudh 182 (188) (DB). 

[2] When the questions raised by the eross-objeotions 
are common both to the appellant and co-respondent, 
the cross-objections may be entertained as against both. 
(Vol. 12) 1925 Cal 973 (977) (DB) * (Vol. 22) 1934 
Cal 345 (347) (DB) ^ (’06) 28 All 95 (97, 98) (DB). 

[3] In suits for dissolution of partnership and for 
accounts, the appeal of one of the partners opens out the 
whole ease and cross-objections can be urged not only 
against the appellant but also against co-respondents. 
(Vol. 1) 1914 All 424 (424) ; 86 All 505 (DB) * (Vol. 
81) 1944 Pat 884 (337) : 23 Pat 216 (DB). 


[4] Cross-objections may be allowed to be taken 
against co-respondents in all cases. (Vol. 30) 1943 Mad 
15 (22) ^ (Vol. 28) 1941 Mad 402 (403) ^ (Vol. 25) 
1938 Mad 329 (331) ^ (Vol. 2) 1915 Mad 648 (648, 
660): 38 Mad 705 (FB) * (’10) 6 Nag L R 50 (52, 63) 
^ (Vol. 6) 1919 Oudh 60 (61). 

11. Omission to file cross-objections.— [1] A party 
in whose favour a decree has been passed has a substan- 
tive right of a valuable kind which should not be 
lightly interfered with. (Vol. ]4) 1927 P C 252 (255, 
256) : 55 Ind App 7 : 6 Rang 29 (PC). 

[2] As an ordinary rule, in the absence of a cross- 
appeal or cross-objections by a respondent, the Appel- 
late Court has no power to disturb the decree of the 
lower Court so far as it Is in the appellant’s favour. 
(’89) 11 All 85 (88) (DB) ^ ('12) 34 All 32 (34,35) 
(SB) * (Vol. 26) 1989 PC 86 (91) : ILR (1939) Kar 
149 (PC). 

[3] In the absence of cross objections, appellate Court 
cannot grant any relief to the respondent except in so 
far as such relief is incidental to the relief granted to 
the appellant. (’07) 3 Nag LB 85 (89) * (*05)28 Mad 
229 (232) (DB) * (*92) 1892 Pun Re No, 46 page 169 
(170) (DB) * (’08) 80 All 48 (49) * ('96) 28 Cal 
^2 (929) (PC) ^ (*12) 15 Ind Cas 409 (412) (Mad)t 
(DB). 


[4] This rule is only a general rule and the power ot 
the Appellate Court to pass any order or decree that 
may be necessary in the interests of justice is expressly 
saved by O. 41 R. 38 under the old Code. (Vol. 4) 
1917 Oudh 399 (400) * (Vol. 4) 1917 Lah 423 (426) 
(DB) * (1910) 1910 Mad WN 719 (720) (DB) * (Vol 
14) 1927 All 453 (464) : 49 All 224 (DB). 

[5] The general rale mentioned above applies in oases 
where the decree of the lower Court is such that a 
remand by the Appellate Court is necessary. (’07) 34 
Cal 996 (998) (DB) ^ (*12) 34 All 32 (36) (DB), 
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[But eompare (*8t) 8 All 643 (645, 646) (DB). (In 
thig case Stnact CJ. took opposite view bat Oldfield, J., 
took the view stated above) * (*78) 1 Cal L Rep. 144 
(146) (DB)]. 

[6] The Appellate Court cannot as a general rule dis- 
pose of the appeal on a point not raised by either party. 
(*71) 15 Suth WR 227 (227) (DB). 

[See also (Yol. 12) 1925 Cal 518 (520) (DB)]. 

[Compare 0. 41 R. 2.] 

[7] Where the case is such that the respondent could 
not have filed an appeal or cross'objeotioos. the Appel- 
late Coart can grant him the necessary relief 
without any cross-objeotions. ('08) 18 Mad L Joar 586 
(587, 688) (DB). 

1 8] Where the trial Court has not dealt with the 
respondent's claim to set-off at all, the absence of cross- 
sbjeciions by the respondent is no bar to the entertain- 
ment of the point in appeal. ('06) 30 Bom 173 (189) 
(DB}. 

12. Grounds not raised in cross-objeetlons not to be 

raised at the bearing [1] respondent cannot urge 

at the hearing of the appeal, grounds not set forth in 
the memoiandam of objeotionsi e^coept with the per- 
mission of the Court. (*13) 15 Bom LR 130 (166) 
(DB). 

[2] See also Order 41 Buie 2. 

18. Effeet on eross-obleetlons of withdrawal of 
appeal or its dismissal lor default.-— [1] Under the 
present rule the withdrawal of an appeal does not affect 
the hearing of the respondent on his oross-obiestlons. 
(Voi.l2)l926 Mad 725 (725): 48 Mad 631 (DB), 
(JVofe.— Overruled In (Vol. 13) 1926 Mad 316 : 49 Mad 
291 (FB) on another point) ♦ (Vol. 19) 1932 Mad 722 
<723): 55 Mad 975 (DB). 

[See (Vol. 21) 1984 Lah 186 (188) (DB)]. 

[2] Dismissal of appeal for default does not affect 
Rearing of respondent's cross-objections. (Vol. 8) 1921 
Mad 405 1405, 406) ; 44 Mad 828 (DB) * (’ll) 9 Ind 
Caa 672 (572) (Mad) (DB). 

[But see (Vol, 1) 1914 Oudh 808 (803, 804).] 

[3] Appeal dismissed for default— Restoration of 
peal does not ipso facto vacate order on cross- 

objeotiona- Order on cross objections operates as res 
on matter involved in appeal. (Vol. 31) 1944 
Lah 174 (174, 175) (DB). 

[4] Dismissal of afpeal as Wme-burred.— The 
entertainment of the cross-objections is contingent 
and dependent upon the hearing of the appeal and when 
the appeal la dismissed as being time-barred the cross- 
objections cannot be heard. (Vol 6) 1919 Mad 784 (790, 
791): 41 Mad 904 (FB), (Overruling (Vol. 4) 1917 
Mad 876) * (’10) 8 Ind Cas 140 (141) (Mad) (DB) 

* (’88) 10 All 687 (601, 602) (DB). (Case under the 
old Code) ^ (Vol. 11) 1924 Lah 45 (48, 44) : 4 Lah 
140 (DB). 

[5] Dismissal of appeal for failure to pay couri^fees 
— On the rejection of an appeal without a hear- 
ing on account of the appellant’s failure to pay the requi- 
site court-fees, the cross-objection cannot be heard, (Vol. 
28) 1941 Bom 242 (244) : ILR (1941) Bom 477 (DB). 

(Vol. 7) 1920 Lah 24 (24) * (’12) 10 Ind Cas 207 
(209): 1912 Pun Be No. 11 * (Vol. 18) 1931 Rang 38 
(89, 40) : 8 Bang 638 (DB) ^ (Vol. 81) 1944 
Oudh 57 i58, 59) * (Vol 19) 1932 Nag 41 (42) : 28 
KagLB25. 


[But see (Vol. 18) 1931 Mad 138 (134)]. 


[6] Dismissal of appeal for failure to furnish . 
security for costs^Effect~-^The dismissal of an appeal 
for failure to furnish security for costs is a disrnissal 
for default and the respondent is entitled to have Mg 
cross-objections heard and disposed of on the merita 
notwithstanding such dismissal. (Vol. 6) 1919 Pat 219 
(219) : 4 Pat L Jour 164 (DB). 


[See however (Vol. 10) 1928 Oudh 108 (108, 1091 
1 Oudh Cas 280 (DB)] ' 


[7] Dismissal of appeal after hearing does 
affect cross-objections , — The respondent is entitled to 
have his cross-objections heard and disposed of on the 
merits notwithstanding that the appeal is rejected on 
the ground that no appeal lies. (*12) 84 All 140 (UlL 

625 (626) (Lah). 


[See (Vol. 18) 1931 Rang 88 (39, 40) : 8 Rang 636* 

(DB)]. 


[But compare (*08) 1908 Pun Re No. 28, page 146: 
(150) (DB.)] • ^ 

[8] Where an appeal is dismissed for failure to join 
the necessary parties after heating the app al on the 
question of non.joinder, the cross-objections may be* 
heard. ('98) 21 Mad 362 (353) (DB). 

14. Effect on cross-objections, of abatement of 
appeal. — [l] Cross-objections cannot be heard when that 
appeal has abated. (Vol. 16) 1929 Lah 807 (808) : 11 
Lah 1 (DB) * (Vol. 21) 1934 Lah 186 (187) (DB>. 

* (Vol. 8) 1921 Mad 405 (406.406): 44 Mad 826 

* (Vol. 26) 1989 Nag 89 (41): ILR (1940) Nag 824- 
(DB). 

[2] See also O. 22 B. 3. 

15. Limitation for eross-objeetions.— [1] Service of 
notices on a pleader’s clerk is not a correct starting point 
of limitation. (Vol. 29) 1942 Mad 403 (403) (DB). 

[2] Notice of filing of appeal — Subsequent notion 
fixing date of hearing—Time for filing of cross- 

'objections— Starting point is latter date. (*89) 1989 
Oudh WN 530 (539) (DB). 

[3] Starting point is date of service of notice of data 
fixed for hearing appeal and not date on which nes^ 
pondent comes to know that an appeal has been filed. 
Date of service of notice — Proof —B diary is not suffi- 
cient evidence of service on particular date, (*3'7) 1937 
Mad WN 89 (41). 


[4] Cross-objection filed within time should not be 
numbered separately as cross-appeal nor separate decree 
passed in respect of it. (Vol. 29) 1942 Oudh 885 (336) 
(DB). 

[5] The Appellate Court has no power to hear the 
appeal before the expiry of the period of one month so 
as to deprive the respondent of his right of filing cross- 
objeotions. ('90) 13 Mad 492 (493, 494) (DB) * (’02) 
5 Oudh Cas 235 (237) * (Vol. 4) 1917 Pat 408 (409). 

[6] Where a respondent in a High Court appeal is 
merely served with a notice of the appeal in the usual 
form fixing a period of 25 days for appearance but is 
not served with any notice fixing the date of hearing a 
memorandum of cross-objections though filed long after 
one month from the receipt of the former notice, is not 
out of time, (Vol, 13) 1926 Mad 283 (284) (DB). 

[7] A transferee from a respondent is bound by the 
same period of limitation as would have applied to his 
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23. Where the Court from whose decree an appeal is preferred has disposed of the suit 
Bemand of ease by upon a preliminary point and the decree is reversed in appeal, the Appellate 
. Appellate Ooart. Court may, if it thinks fit, by order remand the case, and may further direct 
what issue or issues shall be tried in the case so remanded, and shall send a copy of its fudgment 
:and order to the Court from whose decree the appeal is preferred, with directions to re-admit the 
euit under its original number in the register of civil suits, and proceed to determine the suit ; and 
the evidence (if any) recorded during the original trial shall, subject to all just exceptions, be 
« evidence during the trial after remand. 

[1882- S. 562; 1877^8. 562; 1859---S. 851.] 

OBJECTS AND REASONS. 


"After due consideration the Committee have thought 
"It safer not to give legislative sanction to the views 
. enunciated.in HMh Buksh v, Baldeo Prasad, (I L R 
Allahabad 167). The power of reversal and remand 
Is liable to be abused, while the procedure under section 
566 is free from this liability and at the same time 


furnishes an effectual remedy. The words at the end 
of the rule have been added to clear up a doubt which 
is stated by the Select Committee to exist as to whether 
evidence recorded at the original trial can be used in 
the trial after remand.'*— S. O. R. 


0. 41 B. 22 (contd.) 

transferor and cannot file any cross-objections after the 
jbXpiry of that period. (Vol. 19) 1932 All 46 (47) (DB) 

* (Vol. 22) 1985 Lah 663 (664) (DB). 

[8] The notice referred to in the rule means only the 
notice of the original day fixed, and the fact that a 
eubsequent notice is given of a postponed date does not 
give the respondent a fresh opportunity of filing a 
memorandum of cross-objections. ('93) 7 CP LB 86 
<87, 88). 

[Bnt see (*87) (1887) Bom PJ 177 (DB) * (*87) 11 
Bom 698 (700) (DB).] 

[9] When the period of one month expires on a 
holiday the cross-objections may be filed on the re- 
•opening day. ('82) 4 All 430 (434) (DB). 

[But see (*83) 1888 All WN 229 (229) (DB).] 

[10] The .Appellate Court may in its discretion, 
■extend the period within which the cross-objections are 
■to be filed. (*05) 28 Mad 229 (236) (DB) * (Voi. 9) 
1922 Nag 213 (216) * ('90) 14 Bom 111 (112) (DB) 

* (Voi. 27) 1940 Cal 150 (162) (DB). 

[11] Time may be extended even after the objections 
have been filed. (Voi. 4) 1917 Low Bur 37 (38) (OB). 

[12] The extension of time may also be implied from 
-the circumstances of the case, ('02) 1902 All WN 74 
(74) (DB). 

[13] Cross-objections can be filed before the service 
of notice. (Vol. 24) 1937 Nag 106 (106) : ILR (1987) 
Nag 401 « (Vol. 81) 1944 Lah 76 (87, 88): ILR 
<1945) Lah 18 (FB). 

[But Ste (Vol. 23) 1936 Lah 362 (863) (DB).] 

[14] A person added ai a respondent under O. 41 
B. 20 can file cross-objections within one month of his 
being so added as the date on which he is added may 
be taken as the date on which he gets notice of the date 
fixed for hearing. See (Vol. 24) 1937 Nag 106 (106) : 
ILR (1937) Nag 401. 

[16] Gronhobjectimt in forma paupms.— Article 
170 of the Limitation Act does not apply to cross-objec* 
flona bx forma pauperis and such cross-objections may 
ho filed within the period indicated in this rule. 
<Vol. 16) 1929 Pat 31 (32) : 7 Pat 827 (DB). 

16. Appeal filed aut of time map be treated ae 
■oroi8«eb]oetloiie.— [1] An appeal filed beyond the period 
of limitation may be treated as oroas-objeetions undet 
thii tali. (Voi. 12) 1926 Lah 67 (67) (DB) « (Vol* 


21) 1934 Lah 273 (278): 15 Lah 641 O (Vol. 9) 1922 
Lah 423 (423, 424). 

[See however (’36) 164 Ind Cas 936 (987) (Cal) 
(DB)]. 

17. Adding party lor purposes of eross-objeetions.— 

[1] Cross-objections can be taken against any pers<»i 
who was a party to the decree although such person 
may not be already on the record as a party to the 
appeal and such person may be impleaded as a respon- 
dent at the time of filing the cross-objections. (Vol. 80) 
1943 Mad 16 (22) (DB) o (Vol. 16) 1929 Mad 
479 ( (Voi. 22) 1935 All 134: 67 Ail 680 disapproved 
on this point) ( (Vol. 26) 1938 Mad 829 followed) * (Yol. 
7) 1920 Mad 120 (120, 121) (DB) * (Vol. 9) 1922 Nag 
218 (215, 216). 

[But see (Vol. 13) 1926 Cal 633 (535) : 53 Cal 270 
(DB) * (Vol. 16) 3929 Mad 479 (480) * (1912) 1912 
Mad W N 198 (199). 

18. Second appeal. — [1] A decree of an Appellate 
Ooui^ disallowing the cross-objections of a respondent ii 
a " decree passed in appeal ” within the meaning of 
S 100. ('87) 10 Mad 292 (294)' « (Vol. 20) 1933 Lah 
961 (961, 962). 

[2] Cross-objections rejected in Zimins— Order not 
decree— No second appeal. (Vol. 6} 1918 Lah 201 
202): 1918 Pun Re No. 20 * (Vol. 21) 1934 Lah 276 
274): 16 Lah 641 « ('08) 4 Nag L R 168 (176). 

[3] Order that cross-objection abates amounts to a 

decree and is appealable. (Vol. 26) 1939 Nag 39 (40)? 
I LB (1940) Nag 324 (DB). . 

[4] Order refusing to extend time for filing oroso-' 
objections— No error of law and it cannot be interfere^ 
with in second appeal* (Vol. 27) 1940 Cal 160 (152). 

ORDER 4i RULE NB-STNOPSIS. 

1. Distinction between Rules 23 and 25. 

2. " Preliminary point," Meaning ol« 

3. Where Court decides on all the issues. 

4. Entire suit must hare been disposed ol on a. 

preliminary point. 

5. Order returning or rejecting plaint, whether 

disposal on preliminary point. 

6. Decision of lower Court must be reversed. 

7. " The Appellate Court may. If it thinks fit» bf 

order remand the ease." 

3, And may further direct what issue et issusff 

shall be tried in themkse*’* 
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PROVINCIAL AMENDMENTS. 

ALLAHABAD 

For the words '' where the Conrt from whose deoree reversed in appeal, the Apellate Court 

substitute the words ** where an Appellate Court has reversed a deoree and all (Questions arising in the oase have 
not been decided, it.** 

MADRAS 

Substitute the following /or Rule 23 : 

'*23. Where the Court from whose deoree an appeal is preferred has disposed of the suit upon a., 
preliminary point and the deoree is reversed in appeal, or where the Appellate Court, in reversing or setting aside- 
the decree under appeal considers it necessary in the interests of justice to remand the case, the Appellate Court 
may by order remand the oase, and may further direct what issue or issues shall be tried in the case so remanded, 
and shall send a copy of its judgment and order to the Court from whose deoree the appeal is preferred, mth 
directions to re-admit the suit under its original number in the register of civil suiis, and proceed to determine the 
suit : and the evidence (if any) recorded during the original trial shall, subject to all just exceptions, be evidence 
during the trial after remand.** 

[R. O. C. No. 5105 of 19S0.] 

ODDH 

Same as that of Allahabad. 

Rule LAHORE 

Add the following as Rule 23 A : 

R, 23 A. Where the Court, from whose deoree %Vi appeal is preferred has disposed of the case other- 
wise than on a preliminary point and the decree is reversed in appeal, and a re-trial is considered necessary, the 
Appellate Court shall have the same powers as it has under Rule 23.*' [4-8-1938.] 


0. 41 R. 23 (contd.) 

9. Inherent power of remand. 

30. Wrong onus of proof. 

11, Exclusion of evidence. 

12. Basing decision on inadmissible evidence. 

18. New plea is not a ground of remand. 

14. Remand in appeal from order refusing to set 

aside ex parte deoree. 

15. Remand by consent. 

16. Remand in second appeal. 

17. Appeal against an order of remand under this 

rule. 

18. Appeal from order of remand under inherent 

power. 

19. Order of remand — When will amount to a 

deoree. 

20. Letters Patent appeal, 

21. Powers of High Court in appeal from order of 

remand. 

22. To what Court remand can be made. 

28. Effect of order of remand. 

24. Effect of improper order of remand. 

25. Matters decided by order of remand, finality of. 

26. Jurisdiction after remand depends upon the 

order of remand. 

27. Procedure after remand, 

28. Refund of court-fee on remand. 

29. Costs. 

SO. Revision^ 

81 Local amendments. 

1, Distinction between Rules 28 and 25. — [1] This 
rulee,pplies only when the lower Court has disposed of 
the suit upon a preliminary point. (Vol, 30) 1943 Oudh 
85 (85) ^ (Vpl. 29) 1942 Pat 195 (196) (DB) ^ (VoK 26) 
1938 Nag 1^4 (li4) : I L R (1940) Nag 517. 

[2] If the trial Court decides the suit on the merits, 
it i|i,not open to the Appellate Court to order a remand 
under this rule. (Vol. 10) 1923 Cal 323 (324) 


[3] The following are the points of distinction 
between Buies 23 and 25. 

[а] The whole oase goes back ‘under this rule, for 
decision to the lower Court (except on the point on which 
the Appellate Court has reversed the finding of the 
lower Court) ; under rule 25, the case is retained on the 
file of the Appellate Court and only issues are remitted. 
(Vol 14) 1927 Cal 401 (402) (DB) ^ (Vol 20) 1933 Uh 
659 (669) * (Vol. 22) 1986 Oudh 888 (884) (DB) * (Vol. 
28) 1986 Nag 140 (141): I L R (1986) Nag 188. 

[б] An order of remand under this rule is appealable 
but not an order under Rule 25. (Vol. 9) 1922 Oudh 
236 (248) : 25 Oudh Cas 1S9 (DJB). 

2. Preliminary point,’* Meaning of.— [1] A preli- 
minary point is such that the decision thereon in a 
particular way is sufficient to dispose of the whole suit, 
without a decision on the other points in the oase, 
(Vol. 28) 1941 Nag 804 (805) : I L R (1941) Nag 
629 * (*08) 8 Cal L Jour 159 (160, 161) (DB) * (Vol, 
22) 1935 Pat 49 (50) (DB) * (Vol. 4) 1917 Pat 577 
(578) (DB) * (*88) 10 All 289 (822, 328, 824, 848) 
(SB) * (*08) 1908 Pun Re No. 2 page- 10 (14) 
(FB) ^ (Vol. 9) 1922 Mad 605 (508) : 46 Mad 900 
(FB) * (*89) 11 All 194 (228) (FB) (10 ATI 289 
followed) * (Vol. 10) 1928 Oudh 177 (179) : 26 Oudh 
Cas 10 * (Vol. 27) 1940 Bom 22 (30) : IL R (1989) 
Bora 658. 

[2] A preliminary point may be one of fact or of 
law. (Vol. 29) 1942 Lah 185 (186) ^ (Vol. 22) 1936 
Pat 49 (50) (DB) * (Vol. 21) 1984 Cal 49 (50) 
(DB) * (Vol. 27) 1940 Bom 22 (80) : I L R (1939) Bom 
658. 

[3] The following grounds have been held to consti- 
tute preliminary points : j 

[a] That the suit is barred by res judicata, (’60) 5 
Suth W R 63 (66) (PC) * (Vol. 12) 1925 Mad 483 
(484) (DB). 

[i] That the suit is barred by limitation. (’66) S 
Both W E 68 (64) (PC) ♦ (>08) Cal W N 724 
(727).(DB). 

[c] That the doonment on which the suit is based is 
adpiissible in evidence. .(’87) 1887 AH -W N 91 (21')' 
(DB) * (T(ol. 10) 1923 Bom A42 .(145) (DBV * (VoU- 14) « 
1927 Lah 692 (598). . , • ' ' 
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(d) That the plaintiff is estopped from proving his 
case. (Vol. 13) 1926 Mad 808 (808) (DB), 

(e) That the plaintiff has no eanse of action, (Vol. 
29) 1942 Lahl79 (182) * (*97) 20 Mad 25 (27) 
(DB) * (’87) 9 Ail 26n (SOn), 

( / ) Application for nrosecntion under Oriminal 
Proce'inre Co e, S 476— Court rejecting application 
mthout going into the merits on the ground that there 
was an ulteiior motive behind the application — ^Point 
was a pieliminary point. (Vol. 18) 1931 Cal 604 (606) : 
59 Cal 68 (DB). 

(g) That the suit is bad for defect in the description 
of the iiefenJant. (Vol. 12) 1925 Cal 716 (717) : 52 Cal 
783 (Ub). 

(h) That the matter is concluded by a valid av^ard. 
('99) 22 Mai 172 (173) (I B). 

(i) I hat the ease raised at the hearing is die rent 
from that raise j in the plaint. (’84) 1884 Bom P J 128 
(128) (UB). 

h) That the suit has abated. (*01) 26 Bom 203 (206) 

[4] A point is not a preliminary point where it 

relates to the of the case, although its decision 

may dist ense with the necessity of a decision on the 
other Loints in the case. ('07) 30 Mad 203 (206) 
(DB)*(11) (1911) 1 Mad WN 199 (199) (DB) * 
('ll) 15 Oj< WN 675 (576) (DB). (Per Chitty, J. 
Cox, J., contra) * (’05) 1905 Pun L R No 49, 
page 187 (188) * ( 02) 1902 Pun Re No. 99. page 445 
(448) (DB) ^ (Vol. 7, 1920 Mad 898 (899) (DB). 

[But see Vol. 29) 1942 Lah 135 (186) * (1940) 72 
Cal L Jour 388 (385) * (Vol. 8) 1921 Mad 118 (118, 
119) (DB) * (Vol. 20) 1933 Rang 413 (414, 415) * (1908) 
1908 Pun Ke No. 2, page 10 (14) (FB).] 

[6] Tn the following cases it was held that it was not 
decided on a \ reliminary point as the point on which 
the whole suit was dismiss^ related to the merits of the 
case: 

(а) Suit for ejectment and damages, plaintiff's 
failure to establish the title alleged by him. (*05) 1905 
All W N 157 (157) (DB). 

[5] In a suit for mesne profits finding that the 
defendant was not in j ossession during the period in 
question. (1897) 1 CM W N 840 (840) (DB). 

(c) Question of factum of death of defendants. (Vol. 
.0) iy33 Lah 224 (224). 

(d) Appellate Court deciding that the plaintiff was 
entitled to the rigiit claimed by him and remanding for 
decision on other issues — Remand not under Rule 28. 
(Vol. 7) 1920 Mad 739 (760) (DB). 

(e) Suit by daughter for her share under Mahomedan 
Law — I rial Court holding that by custom she was 
excluded irom inheritance and dismissing suit (*01) 4 
Oudh Ojls 23 (24). 

[6] The following questions in the suit were held to 
be preliminajy points even though they related to 
merits of the case ; 

(u) Suit for damages for breach of contract-— 
Question as to the factum of contract, (Vol. 8) 1921 
Mad 118 (118, 119) (DB). 

(б) Suit based on an award — Question of the 
Validity of the award. (’05) 27 All 691 (694) (DB). 


(c) Question of the validity of the contract on which 
a suit is based is a preliminary point. ('07) 30 All 63 
(66) (UB) ^ (Vol. 4) 1917 Pat 677 (578) : 2 Pat L Jour 
398 (DB). 

(d) Suit for ^ maintenance— Suit dismissed on the 
ground that plaintiff was not entitled to maintenance, 
(Vol. 14) 1927 Mad 1159 (1160) (DB). 

(e) Suit by co-sharers for share of promts— Plea of 
adverse pc ssession regarding tart of area uphel I — 
Appeal No finding as to amount of profits — Appellate 
Court differing and remanding case for disposal 
aceor^'ing to law — Order of reman l held to be one 
under O. 41, K. 23. (Vol. 20) 1933 Oudh 560 (56L). 

(/) Re -i emotion suit — Defendant’s plea that there 
was a sale in his favour is a preliminary point. (Vol. 2) 
1915 Lah 449 (449, 430). 

(gr) Sait for compensation for non-'^elivery against 
railway — Trial Omrt cismissing suit for want of proof 
of ‘wilfal neglect,* leaving nndeci ■'eJ question of 
damages— Lower Appellate C3urt holuing that wilful 
neglect was proved an J remant^ing on question of 
damages — Remand is under O ‘il, R 23. (Vol. 15) 
4928 Lah 774 (775) ; 10 Lah 360 (DB). 

[7] The degree of importance which a point assumes 
during the hearing of the case does not decide whether 
a point is preliminary or not. (Vol. 14) 1927 Mad 1159 
(1159 j (UB). 

[8] A case is said to have been disposed of on a preli- 
minary point where there is a decree on the basis of 
that point as in the following oases : 

(a) Decree passed on the basis of an award without 
trial of other issues. (’05) 2 All L Jour 477 (479) >D3) 
* (’91) 13 Ail 386 (388, 889) (UB-. (f'ase decided 
according to deposition of referee appointed by agree- 
ment of both parties). 

(b) Decree passed on consent of parties without trying 
the other issues. (Vol. 18) 1931 P C 107 (109) : 27 
Nag L R 139 (PC). 

(c) Decree passed on the basis of commissioner’s 
report. (Vol. 4) 1917 All 148 (149) (DB ), 

[Compare (Vol. 9) 1922 Mad 112 (IIS) : 45 Mad 
449 (DB)]. 

(d) Decree based in aocordauee with oath taken, 
(Vol. 27) 1940 Oudh 314 (S16): 15 Luck 686. * (Vol, 
17) 1930 Mad 1017 (1018) (DB) (Vol. 20) 1933 
Oudh 6 (9) (DB) * (*71) 16 Suth W R 109 (110) (DB) 
^ (Wo\. 14) 1927 Bom 129 (129) : 51 Bom 43. 

[9] Point left undecided can arise only after disposal, 
of suit — Disposal of suit without deciding it is not on a 
preliminary point. (Vol. 4) 1917 Pat 100 (101): 3 
Pat L Jour 99 (DB) * (’08 J 6 All L Jour 545 (546) 
(DB). 

[Compare also (Vol. 4) 1917 All 148 (149) (DB)]. 

[Compare however (Vol. 17) 1930 Mad 1017 (1018) 
(DB) (Vol. 9) 1922 Mad 112 (113, 114) : 45 Mad 
449 (DB)]. 

[10] A suit disposed of under order 17, Rule 3 cannot 
be said to be disposed oLon a preliminary point. (Vol. 
22) 1985 Rang 123 (124). 

8 Where Court decides on all the issues.— [1] 
Where the Court has adjudicated* on n/Z the issues invol- 
ved, the disposal cannot be said to be on a preliminary 
point. (Vol. 80) 1943 Oudh 35 (35) * (Vul. 29) 1942 
Pat 195 (196) (DB) ^ (Vol. 27) 1940 Nag 849 (352) i 

177 A. M. 
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I L R (1940) Nag 638 (DB) * (Vol. 22) 1935 Pat 49 
<50, 61) (DB) * *29) 119 Ind Cas 2 (3) (DB) (All) ^ 
(»90) 12 All 610 <613, 614) (FB) * (’99) 1 Bom L R 
72 (73 (DB) * (Vcl. 14) 1927 Cal 850 (851) : 55 Cal 
219 (DB). ( ' ppellate Court framing additional issne 

apd remanding the ease without deciding any ol the 
issues in the trial Coart) * (Vol. 11) 1924 Cal 148 
<1501 (DB) * (Vol. 19) 1932 Lah 443 (4431 * (Vol. 
17) 1930 Lah 181 (182) ^ (Vol. 14) 1927 Mad 1190 
(1190) (DB) * (Vol. 16) 1929 Nag 68 (68): 26 Nag 
L R 44. ^ (Vol. 9) 1922 Mad 112 (113) : 46 Mad 449 
(DB). 

[2] Merely because one of the issnes of the other 
issues decided in the case is of a preliminary nature and 
the suit has been dismissed on that, the disposal is 
not on a preliminary point (Vol. 11) 1924 C’udh 97 
(98) ^ (IbOO) 22 All 405 (407) (DB) * (Vol 10) 1923 
Mad 227 (228) (DB) ^ (*06) 9 Oudh Cas 362 (364) 

(DB). 

[See (’05) 9 Cal W N 60 (69) (DB)]. 

[3] Because the trial Court has decided the case with 
reference to the f dmissions made by both the parties 
without tahing other exidence the disposal does not be- 
come one on apieliminary point. (Vol. 16j 1929 Mad 
205 <207) (DB). 

[But see (’91) 13 All 386 (888, 389) (DB). 

[4] Because other points, which might have arisen if 
the suit had been dir erently framed or if an amend- 
ment of the p aint had been allowed, have not been 
decided, the decision is not one on a preliminary point, 
(V«l 18) 1931 Mad 1 (2) (DB). 

[5] Where the Appellate Court allows an amendment 
of the p'aiut, the remand is not under this rule. (Vol. 
27) 1940 Ondh 367 (868) . 16 Luck 65 (DB) * (Vol. 
12) 1925 Mad 229 1229): 48 Mad 713 (DB) * (Vol. 
11) 1924 Lah 245 (246) * (Vol. 14) 1927 Mad 859 
(860) (DB) * (’^0 2 All 669 (671) (DB) * (Vt 1. 3) 
1916 Bom 275 (276) (DB) ^ (’95) 19 Bom 808 (306) 
(DB). 

[6J Where the Appellate Court directs the addition 
of certain parties and remands the suit, the remand is 
iiOt under this rule (Vol. 12) 1926 Bang 320 (320) : 3 
Rang 490 (DB) * (*86) 10 Bom 398 (899,400) (DB) 

* (’10) 12 CM L Jour 868 (373) (DB) ^ (Vol. 8) 1916 
Cal 283 (284) : 48 Cal 988 (DB) * ( 96j 19 Mad 167 
(159) * (’99) 1 Bom L R 869 (369) (DB). 

[But see (Vol M) 1927 Lah 196 (197) * (Vol. 11) 
1924 Lah 33 (34) (DB). 

[7] l*«cision with reference to findings on prelimi- 
nary issue without decision on other issues — Mere 
recording of exidence on all issues does not make it a 
decision on merits. (’08) 30 All 68 (66) (DB) * (’05) 
27 All 691 (694) (DB) * (’07) 1907 Pun W R No. 27. 

* (’96) 19 Mad 422 (428) (DB) ^ (’93) 16 Mad 207 
(210) (DB). 

[See (Vol. 27) 1940 Nag 349 (852) : I L R (1940) 
Nag 538 (DB). (In this case the decision of the Privy 
Council in 17 All 112: 22 Ind App 1 (PC) given with 
reference to S. 662 of the Code of 1882 prior to the 
amendment of the section in 1888 is relied on for the 
preposition that this rule cannot apply where no evi- 
dence is shut out)]. 

4 Fotlre suit must have been disposed of on a 
preliminary point.— [1] Ihe entire suit must have 
been disposed of on a preliminary point and not only a 
poriiLnoi It fox this rule to operate. ('92) 1892 All 


W N U (12) (DB) ^ (’89) 11 All 488 (489) (DB) ★ 
(Vol. 19) 1932 Lah 219 (220) * (’02) 1902 Pun Re 
No. 99. p. 445 (448) (DB) * (Vol. 18) 1926 Pat 514 
(515) (DB). 

(See however (’99) 12 C P L R 119 (122).] 

[2] Suit involving several questions — Some of them 
decided on merits and some on preliminary point — Held 
suit not decided on preliminary point. (Vol. 7) 1920 Mad 
88 (90) (DB) * (Vol. 19) 1932 Lah 219 (220), 

(See however (Vol. 8) 1916 Pat 21 (23, 24)]. 

[3] W’here a suit has not been disposed of on a preli- 

minary point no remand can be made under this rale. 
(Vol. 14) 1927 Pom 111 (112) (DH) * (’90) 14 Bom 
232 (234) (DB) * (’82) 12 Cal L Rep 136 (138) (DB) 
* (Vol. 19) 1932 Lah 219 (220) * (Vol. 17) 19-JO Lah 
639 (640) ^ I ’09) 32 Mai 83 (84) * 95' 18 Mad 421 

(422j (DB) * (Vol. 14) 1927 Oudh 591 (591) (DB). 

[4 1 It was held that no remand can be made under 
this rule in the following oases : 

(a) Where the lower Court has omitted to decide one 
or more issues or the Appiliale Court requires certain 
a>initionai issues to be tiled. (Vol. 1.3) 1926 All 65 (65, 
66) (DB) * (Voi. 4) 1917 All 451 (454): 88 All 520 
(DB) ^ (’28) 110 ind Cas 444 (444) (DB) (Cal) * 
(Vol. 18) 1926 Cal 976 (977) (Df.) "1^ (Vol. 17) 1930 
Lah 181 (182; * (Vol. 12) 1925 Lah 4S0 (480) * (Vol. 
12) 1925 Mad 171 (171) (DB) * (Vol 12) 1925 Mad 169 
(170) (DB) * (Vol. 16) 1929 Nag 63 (63) : 26 Nag L R 
44 * (V 1 16) 1929 Bom 175 (170): 63 Bom 355 
(DB) ♦ (Vol. 4) 1917 Pat 463 (464). 

(b) Where the lower Court has wrongly rejected 
certain evidence. (’26) 96 Ind Cas 44(44) (Lah) * 
(Vol. 6) 1918 Oudh 170 (171) * (Vol. 16) 1929 Sind 
159 (160) (DB) * (’99j 1 Bom L R 110 (112) (DB). 

(o) W here the taking of additional evidence is found 
to be neoessarv. (\ ol. 3) 1916 All (259 (DB) ^1^ 
(Vol. 3) 1916 fat 172 (172) • 2 Pat L Jour 61 (DB) * 
(Vol. 16) 1929 Bom 175 (176): 53 Bom o55 (DB) * 
(Vol. 7) 1920 Cal 374 (375) (DB). 

[See (Vol. 15) 1928 Cal 749 (750) (DB;]. 

(d) W'here the lower Court has not recor Jed the evi- 
dence properly. ('05) 2 Cal L Jour 496 (497) (DB) 
(’96) 1896 Pun Re No. 45, p. 129 (130). 

(e) Where the lower Court admitted inadmisalble 
evidence. (*95) 6 Mad L Jour 82 (84) (DB). 

(f) W’here the Appellate Court is dissatisfied with 
the decision of the lower Court (’01) 1901 All W N 
141(141) (DB) “If (Vol. 15) 1928 Cal 546 (647): 53 
Cal 15 (DB) * (Vol. 9) 1922 Pat 675 (577): 1 Pat 
689 «DB) * (Vol. 6) 1919 Lah 102 (103): 1919 Pan 
Re No. 27 (DB). 

(g) Where the suit was not properly tried. (Vol. 13) 
1926 Pat 616(516) (DB) * (Vol. 10) 1923 Mad 118 
(113) * ('70) 14Suth W R 69 (70) (DB) * (Vol. 9) 
1922 All 226 (228) : 44 All 492 (DB). 

5. Order returning or rejecting plaint, whether dis- 
posal on preliminary point — [1] An order returning a 
p’aint tor presentation to the pioper Court under O. 7, 
R. 10 is not a disposal of the suit on a preliminary 
point. (Vol. 29) 1942 Ounh 370 (371) (OB) * (*91) 
1891 All W N 165 (166) (DB) * (Vol. 13) 1926 Mad 
900 (900) (DB) ^ (Vol. 3) 1916 Mad 1154 (1154, 
1155). 

[2] The rejection of a p’ aint does not amount to a 
disposal of the suit on a preliminary point. (Voi. 24) 
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1987 Lah 380 (881) * (’07) 6 Cal L Jour 214(216) 
(DB) * (Vol, 18) 1931 Lah 497 (497) (DB). (Confirm- 
ing (Vol. 16) 1929 Lah 83) * (Voi. 2) 1913 Lah 8 
(8) (DB). 

[But see (Vol 28) 1941 Nag 304 (305) : T L R (1941) 
Nag 629. * ( 02) 6 Cal W N 585 (5^7) (DB) * (Vol. 
17) 1980 Nag 295 (296): 27 Nag L R 226 * (’97) 20 
Ma'l 25 (27) (DB) ^ (Vol. 29) 1942 Lah 179 (182) 
(Dismis'sal of suit on the issue as to its maintainability 
raisea as prelimimiry point)]. 

[3] A suit cannot be said to be disposed of when the 
decision in no way afiects the rights of the parties as in 
the case of rejection of a plaint. (’09) 13 Cal W N 724 
(727) (DB). 

[See (’13) 35 All 427 (428) (DB)]. 

[See aho (Vol. 3) 1916 All 326 (326) : 38 All 357 
(DJb) »Do)]. 

6. Decision of lower Court must be reversed — [1] 
Suit cannot be remand unless the decision on the 
pre'iminary point is reversed in appeal, (Vol. 2) 1915 
Bom 57 (58) : 39 Bom 852 tDB) * (Vol. 13) 1926 Lah 
184(185; * I Vol. 14) 1927 Lah 886 (886) * (Vol 4) 
1917 Cal 105 (105) (DB) * (Vol. 11) 1924 hang 177 
(177) : 1 Rang 656 (DB) * (’70) 14 Suth W R 60 (61) 
(DB;. 

[2] Where the decision of the lower Court has not 
been reverses, a remand cannot be made on the follow- 
ing grounds : 

(a) 1 hat the Lower Court had c ec>ded the issue on a 
wrong \iew as to burden of proof. (T2j 34 All 612 
(614) (DB;. 

(b) That on the materials before it the appellate 
Court is unable to agree with the decision. (Vol. 15) 
1928 Mad 1200 (1200) (DB). 

(o) 1hat the decision is not supportable on the 
reasons given but may be supportable on another grotind 
requiring investigation. (Vol. 2) 1915 All 460 (461). 

[3] here the finding of the lower Court on a preli- 
minary point is definitely reversed/ the suit may be 
remanded by the appsllate Court making its decision 
subject to a fin ing of fact which is left to be deter- 
mined by the lower Court. (Vol. 10) 1923 Bom 142 
(145) (DB]. 

[4] Mere absence of a formal order setting aside the 
decree where the intention to do so is clear. (*02) 6 Cal 
W N 326 (327) (DB), 

[5] Suit dismissed on several preliminary points — 
Decision on all of them should be reversed before 
remanding suit. (Vol. 12) 1925 Cal 716 (720): 62 Cal 
788 (DB) * ('87) 11 Bom 663 (665) (DB). 

[6] The appellate Court cannot affirm the decision of 
the lower < ourt regar ing one part of the suit and 
remand the suit regar ling the other part. (’04) 27 All 
163 (165) (DB) * (»07) 9 Bom L K 966 (967) (DB) * 
(’67) 8 Suth W R 303 (303) (DB) ♦ (’92) 1892 Pun. Re. 
No. 3, page 16 (17, 18) (DB) * (’77) 1877 Pun Re. No. 
82, page 216 (216) (DB). 

7. The Appellate Court may. It ft thinks fit, by 
order remand the case.” — [1] The Court has discretion 
to remand cases either under this rule or proceed under 
R. 24 or 25 (*99) 3899 All W N 2 (3) ^ (Vol. S) 1916 
Oudh 257 (264) * (Vol. 5) 1918 Lah 877 (377) * (’78) 
A Mad 96 (98) (DB). 

[See (Vol. 10) 1923 All 603 (604): 45 All 565 (DB)]. 


[See also (Vol. 22) 1985 Rang 34 (35) * (Vol. 16) 
1929 Mad 718 (720)], 

[2] A re-trial in any case in which it can possibly be 
avoided should be done so and hence a remaud should 
not be mide un "er this rule in a oase which could effi- 
ciently be dealt with under K. 25. (Vol, 21) 1934 Cal 
433 (437) (DB) ^ < Vol. 20) 1933 Pat 706 (707) 

[3] Reman 1 cannot be ordere i so as to enable a 
party to fill up the lacunae in the case. (Vol. 28) 1941 
Pesh28 (30) (DB). 

[4] Suit decided by lower Court on an issue of law 
which is rev orse i — No evidence on issues of fact— Case 
shoulci be reman led for deciding the issues of facta. 
(Vol. 22) 1935 Kang 34 (35). 

[5] The Appellate Court reversing the decision on an 
issue of Jaw and remanding the case, should not make 
any remark concerning the merits of the cUim. (Vol, 
23) 1936 Rang 251 (252). 

[6] An A ppellate Court cannot reman 1 a case unless 
the appeal is competent. (Vol. 29) 1942 Oudh 339 (340) 
(DB). 

[7] The ^ ppal lata Court has no power to deoi e some 
of the issoes uself an i senJ uown the case for a deci- 
sion on the other issoes. (Vol. 4) 1917 AH ltJ7 (18') * 
(Vol. 27) 1940 Na„' 849 (354) : i L R (1940) Nag 
538 (DB). 

[See also (Vol. 10) 1923 Mad 113 (113). (Appellate 
CoBct cannot ecide one iesoe and remand the whole 
case for re- trial)]. 

[8] Trial Court deciding on all issues — Appellate 
Court shonl'i not set up a new oase on remand. (Vol. 
14) 1927 Lah 42 (43). 

8 "And may further direct wbtt Issue or issues 
shall be tri d in the case. ’ — [1] The Appellate Court 
cannot, while reman ring the suit for tiial de novo, 
direct that one of the essential issues in the case should 
be omitted. (Vol. 7) 1920 Cal 874 (875) (DB). 

[See also (Vol. 10) 1923 Mad 113 (118)]. 

[2] Appellate Court setting aside or ler of trial Court 
and remanding suit for 'etrial One of the issues 
refiamed and lirections issue to tahe ad titional e i- 
deuce on the issue Jield that or iec was illegal and 
also did not fall under this rule. (Vol. 22) 1935 Lah 
X61 (162). 

9. Inherent power of remand.— [1] In-cases not fall- 
ing within the scope of this rule an ‘Appellate Court 
has an inherent power to reman i a oase for re-tcial. 
(Vol. 29) 1942 Pat J95 (198) (DB) * (Vol. 28) 1941 
Oudh 561 (582) * (Vol. 27) 1940 Nag 349 (85.3): 
I L E (1940) Nag 538 (DB) * (’40) 15 Luck 448 (450) 
(DB) ♦ (Vol. 22) 1935 Bom 216 (217, 218) * (Vol. 21) 
1934 Bang 168 (171) (DB) • (Vol. 20) 1983 Sind 279 
(290) : 27 Sind L R 841 (FB) * (Vol. 9) 1922 Bom 
267 (270) 46 Bom 184 (DB) * (Vol. 4) 1917 Cal 44 
(46, 47, 48) ; 44 ' al 929 (FB) * (Vol. 4) 1917 Cal 269 
(277) : 43 Cal 1001 (SB) * (Vol 17) 1930 Lah 224 
(225) (DB) * (Vol. 9) 1922 All 47 (48) * (Vol. 31) 
1944 Sind 78 (79) : I L R (1948) Kar 429 * (Vol. 14) 
1927 Nag 192 (192) * (Vol. 10) 1923 Oudh 177 (179): 
26 Ouoh C as 10 » (Vol. 14) 19-27 Lah 480 (481) (DB) 
• (Vol. 14) 1927 Mad 385 (836) (DB) * (Vol. 9) 1922 
MadU2 (114): 43 Mad 449 (DBl ♦ (Vol. 11) 1924 
Kang 177 (177): 1 Rang 656 (DB) ♦ (Vol. 24) 1937 
Oudh 338 (340) : IS Luck 209 (DB) « (Vol. 19) 1932 
Pat 286 (288) : 11 Pat 518 (DB). 

[See however (Vol. 9) 1922 All 254 (236) : 44 All 
176 (DB) (The question is unsettled). 
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[But see (Vol. 1 ) 19U Cal 165 (164) : 41 Cal 108 
<DB). 

[ 2 ] When an appellate Conit feels a remand is 
urgently nee led in view of the amendment of the 
plaints or the ad litlon of parties it can do so, though 
such oases do not fall under this rule. (’12) 37 Bom 
289 (295) (DB). 

[3] Inherent power of remand should be exeroised 
only when It is neoessary for the ends of justioe. (Vol. 
28) 1941 Nag 308 (810): ILK (1942) Nag 487 * (Vol. 
6 ) 1918 Pat 305 (SJ5) : 3 Pat L Jour 253 DB) * (Vol. 
4) 1917 Cal 44 ( 16 to .30) : 44 Cal 929 (PB) * (Vol. 16) 
1929 Nag 65 (61) : 26 Nag LK 44 * (Vol. 13) 1925 
Lah 116 (116) * (Vol. 19) 1952 Lah 443 (443) * (Vol. 
28) 1956 .Ml 78 (80) (DB) * (Vol. 22 ) 1985 Bom 222 
(225) : 59 Bom 430 (Vol. 22 ) 1935 Mad 715 (716) 

* (Vol. 2 -j) '953 Rang 19 ( 21 ) * (Vol. 23) 1936 Pat 
160 (161) (DB). 

pee also (’79) 4 Cal 190 (204, 203) : 5 Ind App 149 
(PC).] 

[4] When there is any speoifie provision in the Code 
whioh wonlri meet the necessities of the case remand 
should not bo or ereii. (Vol. 27) 1940 Nag 849 (838): 
HR (1940) Nag 55H (DB) » (Vol. 4) 1917 Cal 44 (48. 
49): 44 Cal 929 PB) ^ Vol 18) 1931 Mad 791 (791, 
792} * (Vol. 7 ) 1920 Uj p Bur 87 (37): 3 tlpp Bur 
Eul 198 » (Vol, 6 ) 1019 Mad 581 (562). 

[See also (Vol. 3) 1916 Bom 275 (276) (DB).] 

[5] V hen the olicumstances are such that the Ap- 
pellate Court oan itself dispose of the ease, no remand 
should bo ordered (Vol. 29) 1942 Pat 379 (851) 

* (Vol 3) '916 Pom 275 (276) (DB) * ( 12 ) 87 Bom 
289 (294) IDB) * (’ 12 ) (1912) Pun LR No. 180 p. 671 
(678) * (Vol. 11) 1924 Sind 184 (136) : 18 Sind LR 
806 iDB) * (Vol. 9) 1922 Mad 112 (114) : 45 Mad 449 
(DB) * (Vol. 151 1928 Cal 43 (44) (DB) * (Vol. 3) 
1916 Nag 17 (18) : 12 Nag LR 126 ♦ (Vol. 9) 1922 All 
192 (193) (DB) * (Vol. 22 ) 1985 Mad 715 {”16) * (Vol. 
28) 1986 Nag « (12) : 31 Nag LB Sop 72. (Note — 
Overruled in (Vol. 27) 1940 Nag 349 : ILK (1940) Nag 
SSS on another point.) 

[ 6 ] Defect in proceedings due to negligence or 
default of party a; p ylng for remand— Remand should 
be refused. (Vol. 11 ) 1924 Cal 396 (897) (DB) » (Vol. 7) 
1920 Pat 56 (39) * (Vol. 16) 1929 Lah 444 (446) 
(DB) * (Vol. 1 0) 1 923 Lah 646 { 646) (DB) * (Vol. 8 ) 1921 
Cal 661 (€67) (DB) * (Vol. 27) 1940 Mad 609 (609, 

610). 

[7] No reason to suspect that the parties did not 
have cpportunity to produce evidence at the trial exis- 
ting, remand Cannot be ordered merely on the ground of 
the Court being unable to decide on the evidence before 
it because of its insuftcienoy. (Vcl. SO) 1943 Nag 193 
(196): ILR (1940) Nag 213 * (Vol. 24) 1987 Qndh 
838 (840): 18 Luck 209 (DB). 

[ 8 ] An order of remand in an appeal from an order 
is not nnr ei this ru'e and must be treated as made 
under the Inherent power of the Court. (Vol. £ 6 ) 1939 
Oudh 104 (103) (DB.) 

[9] It was held that Courts have ^an inherent power 
to remano in the following cases: 

(a) When the appellate Court directs an amendment 
of the plaint. (Vt 1. 12 ) 1925 Mad 229 (229) : 48 Mad 
718 (DB) * (Voi. 4) 1917 Cal 891 (891) (DB) * (Vol. 18) 
1981 Mad 1 ( 2 ) (DB). 


( 6 ) When the Court directs the addition of fresh 
parties. (Vol. 3) 1916 Mad 937 (958) (D. ) * (ggi ig 
All 882 (833) (DB)* (Vol. 3)1916 Cal 283 (284); 48 
Cal 938 (DB) * (Vol. 13) 1926 Oal 1076 il077) (DB). 

(0) When the Appellate Court finds that the suit Is 
bad for misjoinder of parties and causes of action, 
(’96) 18 All 896 (399) (SB) * (’ 88 ) 6 Mad 239 (2451 ' 
(DB) * (’96) 18 All 151 (141) (DB). 

[But see (Vol. 17) 1930 All 865 (864) (DB).] 

(d) Dismissal of suit as having been brought in the 
name of wrong persons as i arties. ('01) 23 All 167 
(173) (DB). (Wrong person described as plaintifS) * 
(’97) 19 All 330 (381' (DB) (Do.) (Nofc.-Oierruled in 
38 All 735 (FB) on another point) * (Vol. 12 ) 1925 Cal 
716 (717) : 62 Ca,l 783 (DB). (Wrong person as 
defendant). 

(e) When the lower Court has misun lorstood the 
whole ease. (Vol. 4) 1917 PC 136 (1.59): 1917 Pun 
Re No. 104 : 45 CM 94: 44 Ind App 218 (PC). 

(/) Disposal of suit on an erroneous issue. (’78) 1 
Oal L Rep 431 (433) (DB). 

( 17 ) When the lower 0 ourt has failed to determine 
material issues in the case. (Vol. 11) 1924 Lah 362 
(863) * (’ 66 ) 2 Bom H 0 K 297 (.300, 301) (DB) * (’91) 
15 r om 2t (26) (DB) * (Vol. 10) 1923 .\iaa 718 (718) 
(DB). 

{h) Where a suit has been dismissed for default 
instead of being tried on the merits. {*06) 26 Mad 267 
(266) (DB) * { 03) 25 All 194 (195) (Db), 

[But see f 02 ) 29 Oal 60 (62).] 

(1) Lower Court deei'ling case on an admission in a 
previous suit without consi lering other evidence. (Vol. 
19) 1932 Lah 126 (126) pB). 

{j) Lower Court had not consi^'^ere^^ tli'* e\i'’oncse on 
certain i oint — Privy ( oimcil, because of its imperfect 
acquaintance with the facts of the rase, f referred to 
remand the whole case to framing issues itself. (*78)3 
Oal 645 (653) (PC). 

(ft) Procedure adopted by lower Court in disallowing 
question in cross-examination unjustifiable— Judge's 
manner of dealing with points for determination 
unsatisfactory — < ase remanded for re-trial. (Vol. 

1936 Oal 195 (196) (DB). 

10. Wrong obus of proof.— [1] Where the lower 
Court has thrown the burden of proof on the wrong 
party, the Appellate Court may remand the case for 
re-trial. (Vol. 28) 1941 P C 99 (101) (PC).} 

11. Exclusion of evidence — [ 1 ] Erroneous exclusion 
of evidence is a good ground for remanding case in 
exercise of the inherent powers. \Voi. 15) 1928 Mad 
991 (992) (DB) ^ (Vol. 9) 1922 Mad 112 (114): 46 
Mad 449 (DB) * (*11) 10 Jnd Cases 441 (All) * 

( 12 ) 15 Cal L Jour 268 (262) (DB) (Vol. 4) 1917 
Cal 556 (657) (DB). 

( 2 ) Failure to allow opportunities to the parties is a 
ground for remand. (Vol. 28) 1941 Oudh 561 (563) * 
(*12) 15 Cal L Jour 258 (259, 262) (DB) * (Vol. 23) 
1936 Oal 195 (196) (DB) * (Vol. 20) 1933 Bom 303 
(304). 

[ 8 ] Materials before appellate Oourt insufficient to 
decide— Eemand for retrial after taking fresh evidence 
oan be ordered. (Vol. 17) 1930 Pat 7 (13) (DB) * 
(Voi. 14) 1927 Nag 192 (192). 
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[See however (Vol. 6) 1918 PC 3 (4) : 4o Oil 748 : 
45 Ind App 94 (PC). (In the circiamstanees of this 
' ease their Lordships did not see any jnstification for 
remanding the case.)] 

[4] Parties omitting to addnoe idenee which ought 
to have been produced at trial. Remand should not be 
ordered simply to give them an opportunity to produce 
the evidence. (Vol. 27) 1940 Mad 511 (512) * (Vol. 
26) 1938 All 621 (623) : I L R (1938) All 952 * 
(Vol. 31) 1944 All 293 (295) : I L R (1944) All 
594. 

12. Basing decision on inadmissible evidence.-— [1] 
Lower ourt s decision ba^ed on inadmissible evidence - 
Case can b3 remanded for retrial under the Inherent 
powers. (Vol. 7) 1920 Pat 726 (726). 

[2] Lower Court’s decision based on inadmissible evi- 
dence also but amply supported by other evidence — 
Remand not necessary, (Vol. 11) 1924 Cal 370 

(371). 

28. New plea is not a ground of remand.- [1] A 

remand cannot be ordered to enable a new plea 
raised for the first time in appeal to be tried. (Vol. 
30) 1943 Nag 178 (181): ILR (1943) Nag 422 
(DB) ^ iVoi 6) 1919 Oudh 247 (248) * (Vol. 7) 

1920 Cal 107 (108) * (Vol. 7) 1920 Cal 569 (570) 
^DB). 

[See (Vol 3) 1916 Pat 262 (264) : 2 Pat L Jour 8 
(DB)]. 

[See however (Vol. 25) 1988 Pat 97 (98) : 16 Pat 
632 (DJb) (Can be done in exceptional cases.)] 

14. Bemand In appeal from order refusing to set 
'.aside ex parte decree. — [1] Af p'ication to set aside ex- 
parte decree dismissed on pLolimmary point —Leeision 
on preliminary \ oint reverbed in appeal— Bemand can 
be ordered only in respect of the application and not 
the suit. ( 01) 23 All 220 (226) : 28 Ind App 28 
< 10 ;. 

[2] Refusal on merits to set aside ex parte decree. 
The application cannot be remanded for re-trial. (*08) 
7 Cal L Jour 379 (380^ (DB). 

[3] Apt eal from order rejecting application to set 
aside ex parte decree -A] peal Court can treat the 
application as appeal from decree itself and decide it 
finally. (Vol 18) 1926 Oal 1232 (1233) (DB). 

15. Remand by consent. — [1] A case can be reman- 
ded with the consent of parties though a remand may 
not be permissible otherwise. (Vol, 1) 1914 Mad 15 
(16) (DB) * ('05) 28 Mad 437 (440) (DB) * (’08) 12 

'Cal W N 690 (595, 696) (DB) (Per Mukerjae J.). 

[See also (’09) 36 Cal 833 (839) : 36 Ind App 221 
(PC; (Additional evidence by consent of parties— They 
' cannot subsequently complain about it.)] 

[2] A case may be remanded on the agreement' of 
parties for trial on issues not raised in the memorandum 
of appeal. ( 07) 30 Mad 510 (513) (DB). 

16. Remand in second appeal. — [1] VlThere a first 
appeal has been disposed of on a preliminary point 
the High Court may, in second appeal, remand the 
ease if it reverses the decision on the preliminary point. 
(’82) 9 Ail 29 n (31 q) (Expression ‘preliminary point’ 
comprehends both points which are pure questions of 
law and points which are pure questions of fact) * 
(’87) 1887 Pun Re No. 98, p. 225 (227) (DB) * 
(’10) 6 Nag L R 20 (23) * (Vol. 3) 1916 Oudh 267 

-263). 


[See also (Vol. 18) 1931 Oal 333 (855) (DB) 

(I ower Appellate Court deciding api:eal on prelimi- 
nary \ oint should decide ease on merits as well to 
obviate a remand if the decision on preliminary point 
is reversed.)] 

[2] Where a first appeal was disposed of on a 

preliminaty point the High Court in Saond app^l 
may dwpose it of without lemanaing it. <Vol 3) 1916 
Oudh 257 (26i). 

rsi 1 he Hi'^h Court has inherent powers to remand 
evmacaoewhioh was not deoided in a preliminary 
point in the following circumstances : — 

(a) Where the Lower Appellate iS 

excess of its powers. (1865) 3 Bom H 0 R A 0 o9 
(62) (DB). 

[But see (’67) 8 Suth W R 503 (503) (DB).] 
fb) Where the Lower Court misapcreciates the 
taeiontro ersy betwe® the pities ('75) 23 Suth 
AA/ R 136 1167 J (DB) (Vol. 14) 1927 Lah. -IbO (4b0, 
2l)(S ^ (Vol 10)1925 206 (207) * (Vol. 8) 

1921 All 335 (335) (DB). 

(c) Failure to decide material issues. (Vol. 1^ 
M96 Lah 351 (352) * (Vol 10) 1923 Lah 303 (303) » 
(Vol. 7) 1920 1 at 642 (643) * (’06) 4 Cal L Jour 86 
(87) (Dt) * (’76) 25 Suth W K 140 (141). 

(u)Uheie the djcision is based npon an ineorr^ 

view of the law applicable. (Vol. 18) 1931 Mad oil 

(579) • (’08) 11 Oudh Cas 264 (266, 267). 

(il Decision based upon evidence imyroperly 
admits (Vol. 14) 1927 Lah 43 (-15) * (Vol. 8) 
1916 Oil 691 (692) (DB) * (Vol. 23) 1936 Lah 788 

^'^(/i'lmrroret exclusion of evidenre. (Vol. 6) 1919 
Cal 902 (90S) DB) * (Vol. 4) 1917 Cal 78 i79) (DB) * 
(’95) 17 All 29 (31, 32) (DB). 

(p) Where the lower Appellate Court did not 
comily with the prooislons of 0.41, K. 31. (’84) 10 
KiTo 6) IDB) * 1’89) 1889 All W N 178 (179) * 
r86) 9 Ail 26 |83> (DB) * (’08) 35 OU SIS' (316) 

ffi »1’08r31Mad «9 

1916 Pat 262 (283, 264) : 2 Pat L Jour 8 (DB) * ( 34) 
152 Ind Cas 220 (221) (Lah). 

(4) Non-ioindet of- necessary parties. (’85) 9 Bom 
128 (ISl; (DB). 

(i) Case deoided Without giving opportunity to 
prove case. (’04) 8 Cal W N 890 (394). 

(i) Issue not dewded on merits but taken for 
grinted. ( 76) 25 Suth W R 88 (38) (DB). 

(A) Lower Appellate Court not ded'.ing point witht 
lefetenoe to the evidence bearing upon the point but 
with reference to the pleadings. (Vol. 10) 1928 at 

^'^m^Lower Appellate Court not realising tke legal 
efieot of admission by the pleader of a party. (Vol. o> 
1918 Cal 282 (283) (DB). 

(w) Appeal disposed of on date earlier than data 
fixed for Wing of appeal-No notice to parties. 
(’94) 1894 All W N 19 (19). 

(41 A case will not be remanded for re-hearing on an 
issue raised for the hrst time In second appeal. (Voi. 

issue miKCmr^n (128, 129): 48 tal 1104:43 ind 

App 172 (PC). 

(61 Tlnless it is absolutely necessary in the interests 
nf inatiae to remand a case, a remand will not be 
ord’erer’ lvol! 11) 1924 Nag 66 (65) * (Vol. 9) 192’2 
Oudh 268 (269). 
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[See (Vol. 2-J) 1986 Pat 539 (542) : 15 Pat 709 (DB) 
(For a small discrepancy in the finding of amount due, 
the C)Qrt is not In second appeal justified in remanding 
case for a precise finding.)] 

[See also (Vol. 23) 1936 P C 83 (88, 89) (PC.)] 

[6] Finding based on no evidence -Case ought not to 
be remanded. ( 85) 12 Cal 93 (95) (DB). 

[7] fhs Hi j;h Court cannot in second appeal reverse 
a finding of fact of the lower Appellate Court and 
remand a case on the basis of such reversal, unless the 
finding is v uiafced by any illegality or defect as is 
meniioneJ in S. lOfi. ( 91) 18 Cal 23 (29, 80) : 17 Ind 
App 122 vP j (Overruling 7 All 649). 

["68 also (Vo!. 27) 1940 Pat 83 (36) (Second Appeal- 
Lower A ' eilate Court allowing new grounds to be 
arf.uel wuhout leave being obtained therefor -Proce- 
dure adOf te<l erroneous and the error afiecting merits of 
the case ase remanded).] 

[4] I'he 1 Ugh Court may itself decide questions of fact 
where it is in a ositlon to do so satisfactorily from 
the materia s on the record. (Vol. 28) 1941 Pat 118 
(.23, (D ^) * (Vol. 18) 1931 Cal 129 (130, 131) 
(DBj * (Vol. 17) 1930 Cal 235 238) (DJ3). 

) Appeal rigalQst an order of remand under this 
rate, [ij Where an appeal would lie from the decree 
of the A w> eiiate ourt an appeal would lie against an 
Older of remand by virtue OJ: O. 43 R. 1. (u) i Vol. 29) 
13J,2 Lab 179 (132) ^ (Vol. 28) 1941 Nag 304 (305) : 
ILK (1941) Nag 629 * (Vol. 23) 1941 Pesh 23 (30) 
(Ui< « (Voi 27) 1940 Oudh 314 (316): 15 Luck 
6 <6 * (Vol. 12) 1925 Mad 483 (484) (DB) * (’02) 
6 Cal W N 326 (327, 328) (DB). 

[See (Vol. 8) 1921 Lab 154 (155) : 2 Lah 252 (DB) 
(1 oart of A ' eai confirming dismissal of a suit as to a 
^ art an ^ re etaing decision as to the rest and reman- 
ding that pact of the case — Plaintirf is a person aggrie- 
ve ^ by the oruet and may appeal]. 

[But see ('13) 18 Ind Cas 525 (526) (DB) ( Ml)]. 

[2] (he te>t is whether, in the circumstances, an 
ap eal won d lie if the order of remand were itself 
treated as a decree and not as a mere order. (Vol. 17) 
198J All 122 (123) (DB) * (Vol. 9) 1922 Lah 170 
(i81, 182) : 3 Lah 218 (FB) ( I he view taken in 1911 
Pun Be. No. 50 was dissented from) * (Vol. 22) 1935 
Pat 456 (456) (DB). 

[See however (Vol. 10) 1923 Lah 535 (536) (DB). 

- (No special appeal in Punjab against order of remand 
U it Was based on finding as to custom.)] 

[3] No appeal lies against an order of remand in a 
suit of a small cause nature whose value does not 
exceed Rs. 500 (Vol. 8) 1921 All 55 (55) : 43 All 403 
(DB) (Vol. 6) 1919 All 6 (6) : 42 All 200 (DB) ^ 
(Vol. 3) 1916 Cal 581 (581) (DB). 

[See ('ll) 34 Mad 502 (503) (DB) (Suit for mesne 
profits not being of small cause nature, order of remand 
in such a suit is appealable.)] 

r4] An appeal against an order of remand is only 
maiutainable on a question of law. (Vol, 30) 1943 
Oudh 274 (276) (DB) * (Vol. 10) 1923 Lah 206 
(207) * (Vol. 9) 1922 Lah 97 (98 1 : 2 Lah 25 (DH) * 
(Vol. 13) 1926 Mad 475 (476) (DB) * (Vol. 8) 1921 
Oudh 214 (214) ('09) 3 Ind Cas 283 (284) (DB) 

(Mad) * (Vol. 1) 1914 Lah 328 (331) : 1914 Pun 
Re No. 85 (DB). 

* ^ [Contra (’10) (1910) PunL R No. 86 p. 247 (248, 
249.)] 


[5] An or er of remand is appealable although it 
may be wrongly passed under this rule. (*40) 72 Cal 
L Jour 883 (385; * (Vol. 24) 1937 Lah 454 (455) * 
(Vol 9) 1922 All 254 (256) : 44 Ail 176 (DB 
(Vol. 12) 1925 Cal 716 (717, 718 1 : 52 Cal 783 (DB) t 
(Vol. 17) 1930 Lah 221 (222) ^ (Voi. 15) 1928 Mad 
1200 (1200) (DB). 

[But See (Vol. 27) 19 *0 Nag 349 (851, 352) : I L R 
(1940) Nag 538 (DB) * (Vol. 28) 1936 Nag 8 (31 Nag 
LBSu. 72 overruled)’!^ (Vol. 14) 1927 Cal 850 (852 
858. : 55 t al 219 (DB) * (Vol. 14) 1927 Mad 119^ 
(1190) (DB)] 

[6] The test that is usually relied upon to determine 
that the remand was mao e unJer this rule Is to see 
whether Coutt-fee has been ordered to be refun^ ed. (Vol. 
12) 1925 Cal 716 (7.7,718) : 52 Cal 783 (DB) ^ 
(Vol. 15) 1928 Lah 116 (ii6) ^ (Vol. 19) 1982 Lah 
811 (811 ! (Refusal to order retuud of court-fee indicates 
that remand is not un er this rule ) 

[But see (Vol. 19) 1932 Lah 219 (220) * (Vol. 23) 
1986 Pat 491 (492).] 

[7] Where an order of remand is made in an appeal 
against an orjer under u 48 B. 1, no further appeal is 
competent. (*07) 1907 Pun Be No. 120, p. 547 
(550) ♦ (’95) 19 Mai 167 (168) * (Vol. 26) 1989 Lah 
65 (65. 66) * (Voi 17) 1930 All 122 (123) (DB) 
(Appeal under O. 43 K. 1 (a)— Reman i.) ^ (’ll) 
38 Ail 479 (480) (DB) (Do) * (‘13) 1913 Pun L R 
No. 101 p. 881 (382; * (Vol. 18) 1926 Mad 900 
(900, 901) (D ). 

[See also (’06) 3 All L Jour 120 (122, 128) (DB) 
(Order refusing review— n^ppeal-— Remand in - jETeZd 
that no a.'peai being competent from orders refusing 
review, the a peal was not one under S, 588 and 
hence the bar of the second paragraph of Beotian 588) * 
(Vol. 26) 1939 Oudh 104 (105) (DB).] 

[8] An order of remand can be appealed from after- 
it has been earned out and the lower C^urt has decided 
the suit on the merits in accordance with the order of 
remand. (’08) 30 All 479 (482) (hB) * (Vol. 20} 1933 
Rang 418 (415) * (’02) 1902 Pun Re No. 37, p, m 
(140) ( (1900) 1900 Pun L B 314 (315) : (1891) Pun Re 
No 89 (FB) followed) * {T2) 8 Nag L R 42 (48) 
^ (’12) 15 Oudh Cas 43 (44) * (*12) 15 Oudh Cas 33 (39). 

[See also (Vol. 27) 1940 Lah 290 (291)]. 

[But see (’ll) 16 Cal W N 830 (832) (DB) ^ (’06) 

Cal 1023 (1029) (DB)]. 

[9] An appeal lies against an order regarding costs m 
an order of remand. (*89) 1889 Pun Re No. 89 p. 324 
(824). 

[10] Ordinarily, in appeal from an order of remaud 
Appellate Court would not modify erder without first 
issuing notice to the opposite party. But if the remand 
order has been modified without notice to the other 
party the order modifying the remand order though 
irregular is not lUtra vires and without jurisdiction. 
(Vol. 19) 1932 All 16 (17, 18) (DB). 

[11] An appeal against an order of remand should be 
filed as a miscellaneous appeal and n t as a second 
appeal. (Vol. 20) 1933 Oudh 191 (192): 8 Luck 876 
(DB). 

18. Appeal from order of remand under inherent 
power. [1] There is no right of appeal against an 
order of remand under the inherent power of the Court. 
(Vol. SO) 1943 Oudh 35 (35) (DB) ^ (’43) 1943 Oudh 
W N 310 (311) (DB) * (Vol. 29) 1942 Pat 196 (196 )h 
(DB) * (Vol, 28) 1941 Nag 308 (310) : ILR (1942) {Nag 
487 * (’41) 196 Ind Cas 662 (562) (Pat) * (’40) 72 Cal 
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£. Jour 388 (884) * (Vol. 27) 1940 Oudh 867 (868) : 16 
Iiuek 65 (DB) * ( 40) 15 Lnok 448 (450) (DB) * (’21) 
68 Ind Cas 858 (858) PB) (All) * (Vol 14) 1927 
•Cal 642 (643, 644) (DB) * (Vol. 19) 1982 Lah 811 
(811). (IBe fact that aa ordernnder this rule might 
have been made will not mah it afpealable) * (Vol. 19) 
1932 Lah 219 (220) * (Vol. 32) 1945 Oudh 188 (184, 
185) * (Vol. 16) 1929 Mad 205 (207, 208) (DB) 

* (Vol. 12) 1925 Mad 229 (229) : 48 Mad 718 (DB) 

* (Vol 16) 1929 Nag 68 (63. 64) : 26 Nag L R 44 
*(Vol. 7) 1920 Pat 668 (666) (Di-i) * (Vol. 12) 1925 
Rang 820 (820) : 8 Rang 490 (DB) * (Vol. 11) 1924 
Rang 177 (177) : 1 Bang 656 (DB). 

[2] Order silent as to whether it was passed under 
B. 151 or Under this rule. Though ciroamstaaoea do 
not biing it within the scope of this rule it sh aid be 
presume • as one passed under this rule. (Vol. 9) 1922 
All 254 (256) : 44 All 176 (DB) * (Vol. 14) 1927 Cal 
401 (402) (DB) (Vol. 15) 1928 Lah 758 (753) * (Vol. 
9) 1922 All 226 (228) : 44 All 492 (DB) * (Vol. 15) 
1928 Lah 116 (116) * (Vol. 12) 1925 Cal 1157 (1158) 
(DB). 

[See however (Vol. 20) 193S Sind 279 (289, 290) : 27 
S{nd L K 341 (FP). (Appella<it mast: satisfy Court 
that order of remand was one which could be passed 
under this rule)]. 

[But see (Vol. 7) 1920 Mad 898 (399) (DB)]. 

[3] "Remand of a case where several issues were left 
undecideo is to be held as i^ne made under this rule. 
(Voi. 21) 1934 Mad 643 (643)- 

[4j here an order of reman i under the Court’s in- 
here t po ers amounts to an adjudication under S. 2, 
(.1. (2) 11 V4iil be appealable as a decree under S. 96. 
(Vol. 26} 1941 Cal 4*46 (447) * (Vi 1. 27) 1940 cNag 349 
(358) : t L R (1940) Nag 538 (DB) ^ (Voi. 12) 1925 
Cai 716 (717, 718) : 62 Cal 783 (UB) * (Vol. 15) 1928 
Nag 68 (6d) * (Vol. 9) 1922 Mad 112 (1J5) : 45 Mad 
449 (DB). 

[6] T rial Court rejecting plaint for want of su6Scient 
Court-fee— pel late Court remandir g case for trial on 
merits after hoiding proper cuurt-fee has been i aid— 
No second appeal lies against the order. (Voi. 32) 1946 
Mad 4d0 (450, 481) : 1 L 1< (1945) Mad 886. 

19. Order of remand— When will amount to a 
decree. - [l] Where the order does not decide the rights 
of parties it will not amount to a decree. (Voi. 29) 1942 
Pat 196 (196) (DB) ( (Vol. 7) 1920 Pat 788 overruled) 

* (VU 1 4) 1927 Cal 850 (851): 55 Cal 219 (DB) * 
(V 1. 16) 1929 Nag 63 (63) : 26 Nag L R 44 * (Vol. 23) 
1936 Pesh 79 (79) (DB) * (Vol. 22) 1935 Pat 49 (51) 
(DB). 

20. Letters Patent appeal. — [1] An order of remand 
by a single Judge of the High Court whether passed 
under this rule or in exercise of inherent powers is a 
'‘judgment'* within the mf‘aning of <-l. 15 of the 
Letters Patent, and is appealable as such. ( 09) 13 Cal 
W N 105 (108)" (Remand under O. 41 R. 23) * (Vol. 
20) 1933 All 262 (263) : 55 All 326 (FB). (Clause 10 
Lett rs Patent (A,ilahabad). Remand under O, 41 
R. 23) * (’08) 35 Cal 1098 (1098) (DB). (Remand 
under O. 41 R. 23. Remand under inherent poW3ys) * 
('99) 21 Ail 178 (180). (Clause 10, Letters Patent of 
the Allahabad High Court order under inherent powers) 

* (Vol. 9) 1922 Pat 38i (385) : I Pat 246 (DB). (Rev- 
ersin-j (Vol. 7) 1920 Pat 86 — Clause 10, Letters Patent 
of the Patna High Court order under inherent powers). 


21. Powers of High Court in appeal fr m order of re- 

mand — [1] Appeal from Order of Remand— High t ourt 
can not only decide the validity of the order but can 
enter into the merits of the decision by first Court on the 
preliminary point. (*81) 3 All 675 (680) (FB) * <*90) 
14 Bom 14 (17) (FB) * ('90) 17 Cal 168 (170, 17U 
(DB) ^ (»80) 5 Cal 144 (146) (DB) * ( 03) 1904 Pun 
Re. No. 1, page 1 (3) (FB) * ('95) 1895 Pun Re. No. 
85, page 404(406,407) (FB). (Overruling 1866 Pun 
Re. No. 126) (*12) 15 Oudh Cas 33 (35). 

[But see (*05) 28 Mad 444 (451, 452) (DB)]. 

[2] High Court hearing appeal from an otd<r of 
r^^mani may if possible dispose of the case itself, (*94) 
16 All 252 (254) (DB) ^ ri2) 15 Oudh Cas 33 (35) * 
('97) 20 Mad 152 (154) (DB). 

[See also (Vol. 22) 1935 Mad 707 (708).] 

[3] In an ap eal from an order of reman i wrongly 
passed under this rule th'» High Court may enter into 
the merits of the lower Court’s decision and is >ose of 
the case itself. (’98) 1898 Pun Re No. 56 pigeldS 
(187) (DB). 

[4] In an a[ p®al against an order of remand wrongly 
pass-d unier this rule the High Court may remand it 
to the lower Appellate Court according to the necessities 
of the case. ('85) 7 All 186 (139, 140) (DB). 

[5] The High Court in an psal from an order of 
remand cannot go into any questions uncounect^'d with 
the correctness of the order of remand. (Vol. 15} 1928 
Mai 430 (4V2I (DB) * ('02) 1902 Pun Ke. No. 28 
page 111 (113) (DB). 

[See also (’86) 8 All 172 (176. 177) (FB) -(Over- 
rule! in 9 All 147 (FB) on another poinj)], 

22. To what Court rtmand cm be mide [1] Or i- 
narily a case should be rrmanded to the Court from 
whose decree the ap eal is ptaf erred and to no other 
Court. (’95) 19 Bom 303 (306) (DB) * 1*13} 1913 Pun 
L R No. 279 p. 939 (941). 

[2] Appellate Court having power to t ausfer the 
case to anothc r Court does nothing illegal n t ran ^fet- 
ing the cas^ to such other Court. (V 1. 9) 1922 Lah 
239 1240) * ('09) 1 Ind Cas 110 (112) (Cal) * (Vol .4) 
1917 Cal 201 (203) (DB) * (’13) (1913) Pun L R No. 
279 p. 939 (941). 

[3] A remand cannot be made to a person who has no 
jurisdiction to decide the case. (Vol. 20) 1933 Mai 471 
(475). 

28. Effect of order of remand.— [l] An order of 
remand re-Ot ens thp whole case for retrial by the lower 
Court except in regard to matters deci led by the order 
of remand. (Vol. 3) 1916 Cal 77 (78) (DB) * (Vol. 15> 
1928 Mad 14 (14) * (Vol. 6) 1919 Mad 150 (153> 
(DB). 

[8ee also (*69) 12 Moo Ind App 495 (502, 503]^ 
(PC)]. 

[2] W*here a suit is remanded, the lower Court cannot 
raise anoth r preliminary point which was not the sub'eet 
matter of the appeal, and decide the case thereon. (Vol. 
3) 1916 All 213 (215) (DB) * (’05) 2 Cal L Jour 405 
(405, 407) (DB) * (*84) 8 Bom 535 (537) (DB) * (’78) 
2 Bom 120 (130, 181) (SB). 

[But see ('97) 1897 All W N 108 (109) (DB) * 
(Vol. 9) 1922 Mad 514 (516, 617) (DB) ^ ( 07) 11 Cal 
W N 380 (336) (DB)]. 

[3] Party abstaining from trial proceedings and fail- 
ing to ap >eal against order of lower Court cannot appear 
as an objector on remand. (Vol. 20) 1933 Lah 948 (949) 
(DB). 
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[4] A| pallate Coiart cannot pass any order in a re- 
man' ied suit unless and until it comes before it in 
appeal. ('8d) 1883 All W K 171 (172) (DB) ^ (Vol. 
2rf) 1936 Nag 140 (141) : 1 L R (1936) Nag 188. 

[5] L pel late Court remanding a ease for addition of 
a necessary , arty and trial — Before that party to be 
addei Is heard» Appellate Court should not indicate 
the or ler which should be passed by the lower Court, 
(Vol. 19) 1982 PC 146 (loO, 151} (Pl). 

L'4. Eftect ot improper order of remand —[1] An 
im ro er order remand is not one passed without juris- 
diction and neither the order nor subsequent proceed- 
ings base 1 u on it can be interfered with unless the 
oecision of the case on merits or the ]uxis liction of the 
Court is m any other res^ject has been afieoied. ('89) 13 
Bom 449 (453) (FB) ^ (Vol. 10) 1923 Cal 385 (886) 
(OB) * (Vol. 1) 1914 Cal 163 (164): 41 Cal 108 (DB). 

[But see (’90) 12 ^11 510 (513, 514, 519, 522) (FB) * 
(’09) 82 Ma 1 83 (85) (DB) ^ ('96) 19 Mai 479 (481) 
(DB) * (Vol. 7) 1920 Pat 86 (87, 88).] 

[2] If an Appil'ate Court passes an order of remand 
in a matter o^er which it has no jurisdiction, the order 
is ultra vires- (’89) 11 All 85 (38, 39, 40) (DB). (in 
such cases S. 99 will not apply. 

[See bowi Ver (*09) 1 ind Cas 460 (461) (DB) (Lab).] 

[8] Reman J order set aside Subsequent proceedings 
based on it also fall with it. (Vol. 9) 1922 All 35 (37) : 
44 All 211 (UB). 

[4] Uemand order set aside — Decree of original 
C mrt is rd*<tored Limitation for execution runs from 
appeUato order. (’02) 6 Oudh Cas 801 (803). 

25. Matters decided by order of remand, finality of — 

[1] An order of remand under this rule if not appealed 
against becomes nnal. (Vol. 27) 1940 Lah 290 (291) * 
(Vo . 7) 1920 Lah 193 (193, 194) * (Vol. 23) 1936 Cal 
590 (592). 

[iee however (Vol. 14) 1927 All 694 (695) — Order of 
Temani not appialed against -Appeal against ceoree 
to High « ourt High Court bound to take notice of 
subsequent event making order of remand nugatory).] 

[2j Persons not aggrieved by an order of remani can 
attack it in an appeal from the hrst decree after re- 
man 1 . (Vol. 18; 1931 Oudh 242 (243) (DB) * (Voi. 
SS) 1941 Mad 530 (531, 532) : 1 L R (1941) Mad 850 
(FB). 

[8] \ point can be raised by the appellate Court suo 
motu though patty may be precluded. (Vol. 13) 1926 
Nag 147 (148). 

[4] Suit privia facie barred but plaintiff not stating 
facts saving it from bar— Question of bar raised only 
in a eal and remand to give op ortunity to pla ntiff 
to prove acknowledgment - Order a r pealed against by 
defendant but t ismissed— Defendant can attack the 
order in the appaal from the decree. (Vol, 23) 1941 
a?at 147 (151) : 19 Pat 938 (DB). 

[5] An order of remand under this rule is, as regards 
the Court passing the orde., conclusive on all points 
decided thereby which cannot be re-opened in that 
C ourt in appeal from the decision of the lower Court on 
remand. (Vol, 10) 1923 Pat 226 (228) (DB) ^ (Vol. 8) 
1921 All 276 (277): 43 All 377 (DB) (Vol. 9) 1922 
Oudh 236 (248) : 25 Oudh Cas 189 (DB) * (Vol. 5) 
1918 Nag 193 (195) (DB) ^ (’09) 82 Mai 318 (320) 
(DB) * (Vol, 19) 1932 Ail 603 (604) (DB) ^ (Vol. 6) 

Cal 182 (182) (DB) * (Vol. 10) 1923 Oudh 50 
(SI): 25 Oudh Cas 264 (DB) * (Vol. 9) 1922 Pat 884 


(885) : 1 Pat 246 (DB). (Letters Patent appeal rever- 
sing (Vol 7) 1920 Pat 86) * (TO) 34 Mad 72 (73) 
(TO) 12 Cal L Jour 428 (48.8) (DB) * (Vol. 26) 1989' 
Lah 423 (424) : I L R (1940) Lah 70 (DB). 

[6] Court to which the case is remanded cannot go 
behin \ the order of remand. (*76) 25 Smth W R ISTT 
(159, 160) (PC) ^ (Vol. 8) 1921 Nag 129 (130). 

[See (Vol. 3) 1916 Mad 421 (421, 422) (DB).] 

[7] An order of remand does not preclude the deter- 
mination of points not conclusively deci e J by it. (vol. 
28) 1941 Cal 446 (447, 448) * (Tl) 11 Ind Cas 6 (7> 
(DB) (Cal) * (Vo,. 15) 1928 Bom 201 (202) (DB) i 
(Vol 12) 1925 Oudh 527 (528) (DB) ^ (T2) 14 Oudh 
Cas 321 (323) (DB). 

[8] Different conelusicns from the one previ usly 
arriveri at can be held in respect of points not touched 
by the or ler of reman 1. (Vol. 28) 1941 Nag 188 (190«. 
191); 1 L R (1942) Nag 441 (DB) ^ (Vol. 7) 1920 
Cal 360 (351) (DB) # ( 11) 14 Oudh Cas 321 (328. 324) 
(DB) * (Vol. 19) 1932 Oudh 123 (126): 7 Luck 454. 
(DB) * (Vol. 25) 1938 Ail 888 (389). 

26. Jurisdiction after remand depends upon the 
order of remand.— [1] It is only that Court to wh’oh 
the case is remanded that can try it. (Vol. 10) 1923 
Mad 351 (351.352). 

[2] A case remanded to a District Court can ba. 
transferred by it to any other Court subor inate to it 
and com e em to try it. Vol. 9) 1922 All 35 (36) : 44. 
All 211 (DB) * (Vol. 1) 1914 Cal 638 (639) (DB)]. 

[3] An rmder of remand cannot confer rn the iower^ 
Court— Jurisdiction wh oh it would not have possessed 
but for the order of remand, (Vol. 16) 1929 Lah 534 
(535) (DB) * (Vol. 2) 1915 Mad 1223 (1227) : 39 Mad 
195 (FB), 

[4] 1 he lower Court can have no jurisdiction to enter 
into questions which fail outside the limits of ibe 
enquiry referred to it. (*81) 7 Cal L Rep 103 (lOB)* 
(DB;. 

[5] All questions included within the scope of the 
enquiry referred to it can be dealt with by the lower 
Court. (Vol. 3) 1916 Cal 722 (726) (DB).^ (Remand* 
order to find wh«tht'r a person has a title includes aa 
enquiry as to whether he has lost the t tie or whether 
he is precluded from relying upon the title). 

27 Procedure after remand. — [1] When a case is 
remanded for le-trial the Court is to proceed de novo 
and is entitled to take evidence again even of those wit- 
nesses who had already been examine i, ( 67) 8 Suth 
W R 285 (287) (DB) * (’68) 10 Suth W R 491 (492). 
(DB). 

[2] Where the remand is only to enable the Judge in* 
the lower Court to record hi-s reasons for his judgmtnt, 
a trial de novo is ultra mres* (1865 » 2 Suth W R 275 
(276) (DB) * ('66) 1 Ind Jur (N S) 101 ^ (*66)5 
Suth W R 124 (124) (DB). 

[3] When the lower Court has not properly carried 
out t^e order of remand, the ca^e may be again reman- 
ded to it. (’64) 1864 Suth W R Misc 39 (40) (DB). 

[But see {’67) 8 Suth W R 503 (503) (DB).] 

[4] Where a ease is remanded to the lower Coi'rt for 
re- trial the parties are not entitled as ot right to notice 
of the date fixed for re-hearing. (Vol, 12) 1925 Nag 
31 (31) * (Tl) 7 Nag L K 172 (174). 

[6] Nor are the parties entitled to notice of the 
receipt of records by the lower Court. (Vol. 20) 1933= 
Cal 83 (85) (DB) * ( 31) 8 Oudh W N 1285 (1237). 
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24. Where the evidence upon the record is sufficient to enable the Appellate Court to 
Where evidence on pronounce judgnaent, the Appellate Court may, after resettling the issues, 
record sufficient, Appel- if necessary, finally determine the suit, notwithstanding that the judgment 
late Court may determine of the Court from whose decree the appeal is preferred has proceeded 
case finally. wholly upon some ground other than that on which the Appellate Court 

proceeds, 

[1882— S. 565: 1877— S. 665; 1859— S. 853.] 


0. 41 fi. 23 (contd.) 

[6] I,he parties are entitled to have a reasonable date 
fixed for further hearing. (*70) 14 Suth W R 401 (402) 
(DB) ^ (*63) 9 Suth W R 294 (295) (DB).] 

[7] No fresh vakalatnama is necessary in a remanded 
ease. (1864) 1 Suth W R 276 (277) (DB). 

28. Refund of court-fee on remand.— [1] Where a 
reman i is male under this rule the Appellate Court is 
bound to order a refund of the court-fee, ('42) I L R 
(1942) All 84 (85) * (Vol. 6) 1918 Bom 157 (157, 158): 
42 Bom 36d (DB) * (Vol. 21) 1934 Ma] 643 (644) * 
(Vol. 17) 1930 Lah 441 (442) ^ (Vol. 19) 1932 Lah 811 
(311) * (Vol. 19) 1932 All 641 (642) : 54 All 1081 
(SB). 

[2] Refund of court-fee cannot be ordered where the 
remand is under tne inherent powers of the Court. 
(Vol. 5) 1918 Nag 271 (272) * (Vol. 3) 1916 Nag 17 
(18) ; 12 Nag L R 126 ^ (Vol. 20) 1933 Pesh 101 (104) 
(DB) * (Vol. 23) 1936 Rang 208 (209, 210): 14 Rang 
173 (FE) * (Vol. 5) 1918 Pat 260 (261) : 8 Pat L Jour 
116 (DB). 

[But see (Vol. 20) 1933 Lah 135 (135) * (Vol. 17) 
1930 Lah 441 (442) (Power is discretionary) ] 

[8] \\ hen an a >peal is remanded as to a part, the 
appellant is entitled to a refund of a proportionate part 
ot the < ourt-fea, (’(*>6) 6 Suth W B Misc 65 (68) (FB) ^ 
(Vol. 4) 1917 Ah 314 (314, 315), 

29. Costs. — [1] Court that remands has power to 
apportion costs- (1863 — 66) 10 Moo Ind App 476 
(489) (PC) * (’92) 1892 All WN 206 (216) (Ordinarily 
costs must be left to abide the result.) 

[2] Costs of remand can be recovered only if order of 
remand provides for them. (*70) 13 Suth W R 39 (40) 
(DB). 

[3] Remand due to appellant’s failure to press the 
case properly in the lower Court — The appellant should 
be saddled with the costs. (Vol, 20) 1933 All 216 
(217) (DB) * (Vol. 8) 1916 Mad 429 (480) (DB). 

30. Revision.— Remand under O. 41 R, 23. — [1] No 
revision lies against an order of remand made under 
E. 23. (Vol, 20) 1933 Pesh 48 (49) (DB). 

[But see (Vol. 27) 1940 Lah 290 (291).] 

[2] Even it an order of remand is not justified under 
the terms of this rule it is not a case of want of 
jurisdiction within the meaning of S. 115 as the Court 
has inherent jorisjietioa to remand. (*2l) 64 Ind Cas 
486 (437) (Cal). 

[Se#^ (Vol. 27) 1940 Nag 849 (353) : I L R (1940) 
Nag 538 (DB).] 

[3] No revision lies against an order of remand 
under the inherent power of the Court which does not 
decide any rights of the parties. (Vol. 14) 1927 Mad 
1190 (1190) (DB) * (Vol. 14) 1927 Mai 335 (836) 
(DB) * (Vol. 8) 1921 Mad 716 (716) (DB) * (Vol. 29) 
1942 Oudh 834 (335) * (Vol, 29) 1942 Oudh 370 (371) 


(DB) ^ (Vol. 10) 1923 Bom 401 (401) (DB) * (T2) 
13 Tnd Cas 855 (855) * ('12) 1912 Pun L R No, 140 
* (Vol. 11) 1924 Lah 487 (487). 

[But see (Vol. 27) 1940 Oudh 367 (868): 16 Luck 
65 (DB) * (Vol. 12) 1925 Cal 716 (718) : 52 Cal 785 
(DB) ^ (Vol 17) 1930 All 863 (864) (DB) * (Vol 14> 
1927 Cal 401 (402) (DB) * (*21) 63 In Cas 85S (858) 
(DB) (All) * (Vol. 18) 1931 Lah 302 (302) * (Vol. 12) 
1925 Mad 171 (172) (DB) * (Vol. 18) 1931 Mad 1 (5> 
(DB) ^ (Vol. 23) 1936 Pat 160 (161) (DB).] 

[4] A revision will lie in the following oases : 

(a) Where an Appellate Court entertains an appeal 
from an una pealable order and reman is the case.- 
(’06) 3 All L Jour 120 (123) (DB). 

(b) Where an Appellate Court remands a case to a 
Court which is not competent to try it. (Vol. 2) 1915 
Mad 1223 (1234, 1235) : 39 Mad 195 (FB). 

(c) Remand directing the lower Court to return 
the plaint where the lower Couit has jurisdiction to try 
the suit. (Voi. 10) 1923 Lah 524 (525). 

[5] An appeal filed against an order passe 1 under 
inherent powers cannot be treated as an application for 
revision. (Voi. 32) 1945 Oudh 133 (134, 135;. 

31. Local Araendm nts.— [IJ 0.41 R. 23 (Allaha- 
bad) See ('42) I L R (1942) All 84 (85).] 

[2] 0. 41 R. 23 (Oudh) {See (Vol. 27) 1940 Oudh 
367 (368) ; 16 Luck 65 * (Vol. 26) 1939 Oudh 157 
(158) * (Vol. 81) 1944 Oudh 130 (130; : 20 Luck 45' 
(DB) * (Voi. 31) 1944 Oudh 117 (118) : 19 Luck 

411 (DB).) 

[3] O. 41 R. 23 A (Lahore) {See (Vol. 29) 1942 Lah 
201 (203) : I L R (1943) Lah,569 (DB) ^ (Vol. 27> 
1940 Lah 63 (64) : I L K (1^ Lah 593). 

ORDER 41 RULE 24— Note 1. 

[1] This rule enables the Appellate Court to dispose- 
of a case finally without a remand if the evidence on. 
the record is sufficient for the purpose, (’ll) 10 Ind 
Cas 225 (226) (All) ^ (’95) 17 All 112 (116) : 22 Ind 
App 1 (PC) * (’91) 13 All 53 (63) ; 17 ind App 
150 (PC). 

[2] When a new case is pleaded in the Appellate 
Court, that Court will not act under this rule unless 
the case arises on the facts stated in the pleadings and 
the opposite party is not taken by surprise. (Vol. 4) 
1917 cal 469 (475, 478) (SB) * (’76) 12 Bom HCR 23* 
(28, 49) (DB). 

[See also (’13) 7 Low Bur Rul 79 (80)], 

[But see (Voi. 4) 1917 Cal 196 (197) (DB)].- 

[3] In an appeal against an order returning a plaint 
for presentation to the proper Court, the Appellate 
Court cannot decide the suit on merits: the appeal, not 
being against the decree in the suit. (Vol. 14) 1921 
Oudh 218 (219), 
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25. Where the Court from whose decree the appeal is preferred has omitted to frame or 
Where Appellate Coart try any issue, or to determine any question of facts, which appears to the 
wfer tSim^ for^^aa I* to Court essential to the right decision of the suit upon the merits, 

Court whose decree Appellate Court may, if necessary, frame issues, and refer the same for 
appeal^ from. trial to the Court from whose decree the appeal is preferred, and in such 

case bhall direct such Court to take the additional evidence required ; 


and such Court shall proceed to try such issues, and shall return the evidence to the 
Appellate Court together with its findings thereon and the reasons therefor. 

[1882-S. 666; 1877- S. 566; 1859— S. 854.] 


OHDER 41 RULE 25 -SYNOPSIS. 

1. Scope of the rule. 

2. ** Has omitted to frame or try any issue.” 

S. May, it necessary, frame issues.** 

4. Shall direct such Court to take the additionat 
evideace required.** 

5. What Court may try the issues remitt^^d. 

6. Powers and duties of Coutt to which issues 

are remitted. 

7. New Issues raised before the Appellate Court. 

8. Remand in second appeal. 

9. Appeal. 

10. Letters Patent appeal. 

11. Revision. 

1. Scope. — Whore the lower Court has failed to try 
any issue or determine any question of fact essential 
to the rifjbt decision of the suit on the merits the 
Appellate Coutt can remit the case for findings. (Voh 
7) 1920 P C 67 (68) ; 45 Mad 537 : 47 Ini App 76 
(P C) * (*79) 4 Cal 744 (746) : 6 Ind Anp 16 (P C) 
^ (’86) 9 Mad 44 (43) (FB) * (’84) 7 Mad 8 (10) (FB) * 
(Vol. 18) 19.31 P C 138 (140) ; 65 All 190 : 58 Ind 
App 173 (PC) * (Vol. 29) 1942 Lab 201 (205) : 
ILR (1948) Lah569 (Finding that trial Court did 
not frame prof er issues and wrongly excluded certain 
doemnaentary evidence— Case should be remanded). 

[2] Lower Court not deciding the case on a preli- 
minary point— Omission to try material issue or to 
-determine a material question of fact — The Apf ellate 
Court may retain case on its own file and remit issiies 
for findings. (Vol. 2) 1916 All 460 (461) (DB) * (Vol. 
21) 1934 Lab 676 (579) (DB) * (Vol. 22) 1936 Lab 
161 (161) * iVoI. 16) 1929 Bom 175 (176) : 63 Bom 
586 (DB) * (Vol. 15) 1926 Cai 976 (977) (DB)*tVol. 
18) 1926 Cal 964 (964, 955) (DB) * (Vol. 12) 1926 Mad 
169 (170) (DB) * (Vol. 10) 1928 Mad 227 (228) iDB) 
«l^(Vol.4) 1917 Pat 463 (464) * (Vol 24) 1937 Ail 
fl80 (581). 

[3] Mere fact that the case can be remanded under 
E. 23 is no bar to a remand under this rule. (*99) 
1899 AU W V 2 (8). 

[4] Appeal from order under O 7 B. 10— Appellate 
Oourt cannot remand issues which would have arisen if 
the lower Court had entertained the suit. (Vol. 12) 
1925 Oudh 398 (394) : 29'Oudh Cas 21. 

2, ** Has omitted to frame or try any Issue.”— [1] 
Where the lower Court has not omitted to decide any 
issue or any question of face, a remand cannot be 
ordered. (Vol. 29) 1942 Lab 1 (6) : I L R (1942) Lab 
59 (FB) ♦ (Vol. 1) 1914 Oudh 108 (103) * (Vol. 6) 
1919 Cal 946 (946) (DB) * (*89) 2 C P L R 118 (114) 
t4SoL 9) 1922 Pat 575 (677) : 1 Pat 689 (DB) * (Vol. 15) 
1928 Cal 546 (547) ; 56 Cal 16 (DB) ♦ (1900) 1 Low 


Bur Rul 143 (145j * (Vol. 4) 1917 Pat 139 (140) ; 2 
Pat L Jour 564 (DB) * (*93) 16 Mad 299 (301) 
(Pv:). 

[2] A case cannot be remanded to enable a patty to 

provide evidence which he failed to give at the trial, 
(Vol. 27) 1940 Mad 511 (512) * (’87) 9 All 618 (518, 
51V) (DB) * (*80) 5 t al 283 (285, 286) (DB) ♦ (Vol, 
25) 1938 All 621 (62.5): ILR (1938) All 932 * 
(Vol. 22) 1935 Pat 499 (500) (DB). . . ^ 

[^ee also (Vol. 14) 1927 Horn 125 (126, 127) (DB) 
^ (Vol 11) 1924 Cal 396 (397) (DB) * (Vol. 14) 1927 
Lab 272 (278) : 8 Lab 123 (UB)]. { 

[3] Where the lower Court has not arrive! at its 
findings after a full and fro er trial a reman i can be 
made. (*94) 18 Bom 230 (255; (DB) * (*B5) 7 All 649 
(665) (FB) (Kote.— Overruled in 18 Cat 23 : 17 
Ind App 122 (PC ) and 20 Cal 93:19 Ini A.>p 2.^8 
(Pv ) on a different point.) * (’95) 17 AU 117 (119, 120) 
(DB) * (Vol. 16) 1929 Lab 876 (377). 

[See also (Vol 28) 1941 Omdh 661 (682). (Court 
has inherent power to remand— Lower Court impro- 
ferly refusing to allow a witness to be examine i— 
Remand for further eNinenoe and fresh fan ling is 
justified) * (Vol. 27) 1940 Mad 511 (512). (No 
evidence as to assets and liabilities out of which 
maintenance was to be | aid — ^Ap^,ellate OJurt finding 
appellant entitled to inaintenance and remanding ease 
for further evidence that was wanting — The order of 
remand held was not improper)]. 

[But see (’69) 11 Suth W R 35 (86) (DB)], 

[4] The omission by plaintiff to press a certain point 
is no ground for refusing to remit an issue on the point 
where the issue was not framed or tried. (*02) 4 Bom 
L R 818 (820) (DB). 

[But see (Vol. 7) 1920 Cal 525 (526) (DB)], 

3. ‘*May, U necessary, frame issues.— [1] Every 
case in which the lower Court has failed to frame ot 
deoioe any issue need not be remitted. ('70)18 Mod 
Ind App 573 (533) (PC) * (Vol. 16) 1928 Mad 685 
(686) (DB). 

[2] The Court in each case has the discretion to 
remand or not. (Vol. 10) 1928 Cal 291 (292) (DB)# 
(*79) 4 Cal 190 (204, 205) : 5 Ind App 149 (PC). 

[See also (Vol. 27) 1940 AU 24 (27) ; I L R (1939) 
AU 901 (DB). {Suit contested by one of the defen- 
dants - Other defen iants ex parte throughout — Partial 
decree— Plaintiff’s appeal- Non-contesting defendants 
made parties to complete array of parties — Remand 
at the instance of plaintiff- Non-contesting defendant 
was not allowed to raise fresh issue — Such issue not 
remitted as it would prejudice contesting parties) # 
(Vol, 5) 1918 P C 3 (4) : 45 Cal 748 : 46 Ind App 9i 
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0. 41 R. 25 Icontd,) 

[8] No formal issue — Question fuUy tried after 
affording all opportunities to the parties to produce 
evidence — ^Remand not necessary. (Vol. 11) 1924 
Bom US (114) (DB) ('01) 29 All 184 (195) : 84 fnd 
App 27 (PC) * (Vol. 19) 1932 Lah 293 (294) : 18 Lah 
899 (DB). 

[4] Where the parties have led evidence fully on the 
point a remand is not necessary. (Vol. 14) 1927 All 
410 (411) * (Vol. 6) 1919 Lah 119 (120) * (Vol. 5) 
1918 Lah 264 (265). 

[5] Wrong issue framed but finding given on 
point which would have been raise » if correct issue 
had been framed — High Court in secon 1 appeal 
refused to remand for a new finding on that issue, 
(’97) 21 Bom 825 (327) (DB). 

[6] Where a point is newly raised in the Appellate 
Court opposite party should be given an opportunity 
to meet the new case. (Vol. 2)1915 Lah 251 (251) 
^i^(Vol 4) 1917 Cal 196 (197}#(DB) * (*89) 1889 Bom 
P J 833 (333) (DB). 

[7] Where there is no rossibility of the patty 

asking^or remand establishing his case remand should 
not be ordered. (Vol. 12) 1925 Oudh 97 (9jy : 27 
Oudh Oas 383. | g 

[8] An order for remand under this should specify 
the issues to be tried by the lower Court. (1900) 27 
Col 951 (960) ; 27 Ind App 110 (PC). 

[See (Vol. 14) 1927 Cal 657 (658) (DB). (Order 
merely sending back ^ ap ers with directions to record 
clear findings is not one under Buie 25). 

4. ''Shall direct such Court to take the additional 
evidence required.” — [1] The Appellate Court has 
discretion to direct the lower ( ourt to find on a specific 
issue on a consideration of the e^idenoe in the case 
without also directing the taking of fuithec exidenoe. 
(*12) 15 Ind Cas 670 (671) (All) * ('94) 1894 All W N 
158 (158) (DB). 

[2] W'here the appellate Court has not directed the 
lower Court to take further evidence, the lower Court 
may take further evidence. {*96) 19 Mad 127 (139) 
(DB) * (Vol. 24) 1937 Lah 639 (640). 

[8] Where there is no direction to take further 
evidence the Court is not bound to take it. (’13)20 
Ind Cas 85 (36) (DB) (Cal). 

[See also (’88) 1888 All W N 81 (81) (DB). (It is 
not a matter of right that further evidence can be taken 
upon remand — Duty of Court to which issues are 
remitted is to try those issues upon evidence on 
record]. 

[But see ('81) 1881 All W N 75 (76) (DB). 
(Omission to direct further evidence to be taken-^ 
Still party is entitled to adduce further evidence)]. 

5. What Court may try ihe issues remitted. — [1] 
Where issues are referred to the Court from which the 
appeal was preferred, no other Court has f ower to try 
them. (*0Y) 29 All 660 (662) (DB). 

[2] An order remitting issues to a Court other than 
that from which the appeal has been preferred, is 
not one without jurisdiction but is only an enci of 
froeedure, (’86) 1886 Pun Be No, 111, Page 263 
(264). 

[8] Lower Court losing territorial jurisdiction 
during pendency of appeal — High Court remanding 
issues for finoing — Beld Court was deemed to have 


retained jurisdiction in pending cases or that order 
of lemana should be deemed to be an order transfer* 
ring the case. (*10) (1910) Mad W N 477 (4781 
(DB). 

[4] Though an or let of remand was made by a. 
Court which had no jurisaiotion to oeai with the case, 
the result of the enquiry maue in pursuance of the 
order could be taken into consideiauon by the 
Appellate Court which subsequently t eait with the 
oasb, (*09) 1 Ind Cas 460 (461) (DB) (Lah).- S 

" [5] Aaditional District Judge remanding case to & 
Sabotv^inate Judge — District Ju.ge can transfer the 
proceedings to another Subordinate Judge. (Vol. 20) 
1983 Lah 29 (31) : 13 Lah 806. 

6. Poweis and duties of court to which Issues are 
lemiited. — [IJ a court to which issues are remitted 
under this rule can only try the issues and has no 
power to oeoioe the suttt^seij. (Vol 28) 1941 Nag 
308 <^310) : X L B (1942) Nag 487 * (’01) 28 Ail 167 
(171) (DB) ^ (’74) 22 Suih W E 207 (208) (DB;. 
(^.ourt to which issue is sent down for retail has no 
authority to consider matters not covered by the issue 

Hence, it has no power to refer the whole case to 
arbitration) * (’ll) 8 AjJ L Jour 894 (895) (DB) * 
(’90) 7 Cal L Bep 103 (105, 106; (DB>. 

[See however (’70) 13 Suth W B 91 (93) (DB)]. 

[2] Ihe suit pending the trial of the issues by the 
lower Court continues to be pending in the Appellate 
Court. (Vol. 19) 1932 Bang 137 (137) : 10 Bang 385 
(DB;. 

[3] The Court to which issues are remitted 
has no power to refer the case to arbitration. 
(’85) 7 Ail 523 (526) (DB) * (’74) 22 Suth W B 
207 (208) (Db) * (’06) 1906 All W N 221 (222). 

[4] Court to which issues are remitted cannot 
delegate its function of deciding the remanded issues 
to any other court. {’92; 14 nli 23 (24, 25) * (Vol. 
14) 1927 Lah 769 (770) * (’13) 1918 Pun Re 
No. 105 (DB) * (Vol. 3) 1916 Sind 93 (93): 9 Sind LB 
148 (DB). 

[See (W) 29 All 660 (662) (DB) * (’95) 19 
Bom 551 (562, 553) (DB) * (*09) 3 Sind L B 120 
(120) (DB). 

[5] Bemand by High Court of issues to the lower 
Appellate Court for tindiugs, the latter can cirect the 
Court of first instaoce to take further evidence. (Vol. 
3) 1916 Sind 93 (93) : 9 Sind L B 148 (DB) * (Vol. 5) 
1918 Lah 342 (342) * ( 08) 32 Bom 441 (443; (DB) 
* (’09) 3 Smd L B 120 (120) (DB). 

[6] The lower appellate Court to which issues are 
remitted can appoint a Commissioner to examine 
witnesses under S. 75 of the Code. (Vol 12) 1925 
Lah 39 (41) : 5 Lah 252 (Db). 

[7] The Court to which issues are remitted cannot 
decide only some of the issues and say that in view 
of the law its finding on the other issues is not 
necessary. (Vol. 14) 1927 Bom 594 (699) : 61 Bom 
1026 (DB). 

[8] Where direction is to record a finding after taking 
evidence the parties should be allowed to ;.roduoe 
evidence. (Vol. 8) 1921 Ail 127 (128) * (Vol. 2t>) 1939 
Lah 339 (339) (Opinion on issues without hearing 
parties is no opinion). 

[9] Finding recorded without allowing parties t^ 
produce evicence — On such recording the 1 ourt doet 



[O. 41 R. 26] 


[THE' CODE OF] CIVIL PROCEDURE, 1908 


1420 


Findings and evi- 26. (1) Suoh evideBoe and findings shall form part of the record in 

denae to ^ the suit ; and either party may, within a time to be fixed by the Appellate 

toflnding. Court, present a memorandum of objections to any finding. 

Determination (2) After the expiration of the period so fixed for presenting suoh memo- 

of appeal. random the Appellate Court shall proceed to determine the appeal. 

[1882—8. 667; 1877-S. 567; 1859- S. 364,] 


0. 41 B. 26 [contd.] 

not become functus oj^cio— It can restore case and 
allow prodnction of evidence, (Vol. 8) 1921 All 

127 (128). 

[10] After a case is remanded under this rule the 
lower Court cannot add new t>arties to the suit. 1907 
Pun L E No. 20 page 45 (45). 

[11] The lower Court even after remand of the 
•case can bring on record the legal representatives 
of a deceased appellant. 7 Oudh Cas. 17 (18) 
<DB). 

[12] Where the appellate Court remits one of two 
points involved on which the lower v ourt failed to 
decile, and a decision on the point remitted is neces- 
sary only if the other point is not accepted by the 
Ap|.e)late Court the order of reman i should be 
construed to mean that the decision on the other 
point has been confirmed. (Vol. 9) 1922 P C 51 (52) 
<Pl}. 

7. New iGsuss raised before the Appellate Court 

[1] A remand cannot be generally ordered for the 
decision of a point raised for the first time in the 
appeal. (Vol, 5) 1918 P C 3 (4) : 45 Cai 748 : 45 Ind 
App 94 (PC). 

[2] An Appellate Court can, in a proper case, 
remand issues even on points not arising on the 
pleadings as framed. (Vol. 27) 19-10 Ail 24 (28) ; 
ILE(1939) All 901 (DB) ^ (’92) 14 All 806 (371) 
<PC). 

[b] A remnnd on issues raised for the first time in 
appeal can be made only for good cause shown, and 
on f ayment of all costs thrown away. (Vol. 8) 1916 
PC 126 (128, 129) : 43 Cal 1104 : 48 Ind App 172 
<P0). 

[4] Subsequent alteration of case law by a deoision 
of the Privy Council which alters the complexion of 
the case and raises new questions not previously 
raised in the case, is a good cause for remitting the 
issues. (Vol. 28) 1941 PC 85 (88) : I E E (1941) 
Kar P C 184 : 1 L R (1942) Bom 76 : 69 Ind App 64 
<PC). 

[5] A remand can be ordered on a point not raised 
in the memorandum of appeal. (Vol. 8) 1921 Lah 
256 (258) (DB). 

8. Remand in second appeal.— [1] The High Courc 
in second appeal can remit issues to the lower Court 
urn er this rule. (Vol. 9) 1922 P C 292 (297, 298) : 
45 Mad 686 : 49 Ind App 286 (P C) ^ (Vol. 26) 1989 
Nag 178 (174) : I L R (1940) Nag 648 (DB). 

[See however (Vol. 10) 1923 Cal 521 (623) (DB). 
{Second appeal involving several points diflBcult to 
disentangle - Appropriate course to follow is to maha 
not an order under O. 41 B. 25, but an order of remand 
in the exercise of inherent powers).] 

[2] In the case of second appeals remand of Issues 
should be made to the lower Appellate Court, (Vol. 
26) 1989 Nag 173 (174) : 1 L R (1940) Nag 648 (DB). 
(In this case issues were remitted by the High Court in 
second appeal to the trial Court and it was held that 
'the general rule that the High Court should not 
interfere with the findings ef the fact of the lower 


Appellate Court did not apply to the findings of the 
trial Court on such issues and that such finding could 
not be treated as on the same footing as the findings 
returned by a lower Appellate Court on remand of 
issues under this rule). 

9. Appeal — [1] No appeal lies against aji order 
remitting (isues to the lower Court tinder this rule, 
(Vol. 21) 1934 All 455 (455) : 56 All 655 (DB) ^ 
(Vol. 22) 1985 All 140 (140) (DB) * (Vol. 20) 1938 
Cal 496 (497) (DB) ^ (Vol. 20) 1983 Oudh 350 (851) 
(DB) * (Vol. 22) 1985 Oudh 333 (334) (DB) * 
(Vol. 14) 1927 Cal 642 (644) (DB) * (Vol. 11) 
1924 Bang 131 (131^ * (Vol. 7) 1920 Pat 735 
(736) (DB). 

[2] Order remitting issues to the lower Court can be 
questioned in the appeal filed against the decision 
eventually arrive I at, after the receipt of fin ling 
from the lower Court. (Vol. 7) 1920 Pat 735 (736) 
[DB) * (Vol. 20) 1933 Bom 251 (252) (DB) ^ 
(Vol. 13) 19:'6 Cal 508 (579) (DB) * (Vol. 14) 1927 
Oudh 499 (501, 502) (DB) * (Vol. 11) 1924 Kang 
IBl (131). 

10. Letters Patent appeal — [1] No appeal lies 
under the Letters Patent against an order remitting 
issues under this rule. (*82) 8 Cal 147 (147, 148) 
(DB) * (Vol. 14) 1927 Mad 817 (319) (DB) ^ 
(Vol. 5) 1918 Pat 680 (682) : 2 Pat L Jour 663 
(SB). 

11. Revision,— [1] Under S. 115, in cases where 
the Court below has failed to exercise a )udsdidtion 
vested in it the High Court can pass orders as it thinks 
fit without remanding the case. (Vol. 22] 1935 Pesb 
21 ( 22 ). 

[2] Appeal memo can be treated as application in 
revision, (Vol. 20) 1933 Cal 496 (497) (DB). 

[3] Order of appellate Court remanding a case 
under this rule is not open to revision (*86) 1886 
Pun Ee No. Ill Page 263 (264) (DB) * (Vol. 5) 1918 
Lah 377 (377) (DB). (Order is not a case deoidfed 
within the meaning of Punjab Courts Act) ^ (Vol. 22) 
3935 Oudh 384 (885) : 11 Luck 67 (DB), 

[See however (Vol. 8) 1921 Lah 870 (371) -(Order 
under R. 26 will be interfered with in exceptional 
cases)]. 

[4] Where the appellate Court remands the suit to 
lower Court and also frames issues with directions to 
take additional evidence, its order is Illegal and can 
be set aside in revision, (Vol. 22) 1985 Lah 161 
(162). 

[5] Where the Appellate Court purports to 
remand a case under its inherent powers in a case 
covered by this rule it is a material irregulaity in 
the exercise of jurisdiction. (Vol. 22) 1935 Bom 216 
(218). 

ODRER 41 ROLE 26-SyNOPSIS. 

1. Appellate Court to fix time for presenting 

memorandum of objections. 

2. Effect of not filing objections. 

8. ** Shall proceed to determine the appeal.” 

4. Unnecessary remission. 

5. Second appeal. 
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Producfion of ad- 27. (1) The parties to an appeal shall not be entitled to produce 

.^itional evidence in additional evidence, whether oral or documentary, in the Appellate Court. 
Appellate Court. jf 

(a) the Court from whose decree the appeal is preferred has refused to admit evidence 
which ought to have been admitted, or 


^0. 41 R. 26 (conid,) 

1. AppePate Court to fix time for pr<=‘senting 
memorandum of objections, — [l] The Appellate Court 
must fix a time within which objections to the findings 
returned by the lower Court should be filed. (*68) S Agra 
96(96) (DB). 

[2] Failure to fix time is mere technical irregu- 
larity an i may be ignored if it does not in any way 
prejudice the paitjy complaining of the same. (*15) 
■26 Ind Cas 736 (737) (DB) (Oudh). 

[8] If no time is 6xed for filing objections, they 
may be filel at any time before the hearing. (’84) 
1884 All W N 168 (158) (DB). 

[4] The period for filing objections may be fixed 
at the time of remitting the issues and not necessa- 
rily after the return of the findings. (’10) 6 Nag L R 
109 (110). 

2. Effect of not filng objections — [1] Where no 
objections to the findings are filed within the time fixed 
'the Court may, in its discretion, allow or decline to 
Billow the objections to be taken afterwards. (*8d) 7 All 
79 (91, 92) (FB). 

[2] The Appellate Court cannot treat the findings 
received from the lower Court as final and binding 
merely because objections are not filed in time. The 
Appellate Court must examine the findings on their 
merits and "proceed fo determine the atJpeal.” (’84) 
<6 All 391 (392, 393) (DB) ^ (’10) 6 Nag LR 109 

(110). ^(’93-1900) 1898-1900 Low Bur Rul 603 
*(Vol. 4) 1917 Sind 71 (71) : 10 Sind LR 203 (DB). 

[But see (*66) 1 Agra 50 (61) (DB). (Appellate 
Courtis not competent to alter the finding in respect 
of which no objection is preferred within the time 
fixed.] 

[3] Where objections to findings were not taken in 
the lower Appellate Court which remitted the issues, 
they cannot be raised for the first time as grounds of 
second appeal. (*88) 10 All 28 (29). 

3. '*Sball proceed to determine the appeal.— [1] At 
'the hearing after the remand, the Appellate Court is 
to determine the appsal on the whole of the material 

-on record, including the evidenee and findings 
returned by the lower Court under the remand order. 
.(Vol 7) 1920 Cal 93 (94) (DB). 

[2] It is not open to the Appellate Court to consider 
only the findings returned by the Lower Court under 
the remand, and simply confirm the other findings 

“Without examining them on the merits. (*67) 8 Suth 
*WR 803 (808) (DB). 

[3] The Appellate Court must take into oosidera- 
*tion auy obiections to the findings returned by the 

lower Court, that may be duly filed. (’12) 16 Ind 
'Case 354 (356) (DB) (Mad). 

t4] Where the lower Court majces its return without 
■giving its fin^^ings on any of the issues, the Appellate 
Court can remit the issues again for a proper finding 
being given. (Yol. 9) 1922 V C 292 (297, 298) ; 
■45 Mad 586 ; 49 Ind App 286 (P 0) ^ (*68) 10 Suth 
W R 236 (237) (DB). 

[5] It has been held by the Punjab Chief Court 
"that before the return of findings by the lower Court 


the Appellate Court has no juris'iiotion to dismiss 
the anpeal for default, (’06) 1906 Pun L R No. 90, 
page 275 (278). 

[6] See also Note 4. 

4. Unnecessary remission.— [1] On the question 
whether on receipt of fresh finding from the lower 
Court, the Appellate Court can rc-consider the views 
expressed by it before the remand and hold that the 
remand was improper and unnecessary, the following 
views are expressed. 

(a) The Appellate Court can hold that the order of 
remand was unnecessary and impro{.er. (Vol. 10) 
1923 All 384 (385, 386) * Vol. 15) 1928 Cal 186 
(188) (DB). ^(’13) 18 Cal L Jour 181 (185) (DB) ^(Vol. 
10) 1923 Oudh 50 (51): 25 Oudh Cas 245 (DB). 

(b) When a single Judge of the High Court makes 
an order of remand under R. 26 and the case subse- 
quently comes on for final disposal before a Bench of 
two Judges, the latter can go back upon the order of 
remand land the views expressed therein. (Vol. 18) 
1931 Cal 853 (354) (DB) * (’13) 18 Cal L Jour 854 
(857) (DB) *(Vol 3) 1916 Cal 554 (556): 42 Cal 
888 (DB) * (Vol. 32) 1945 All 268 (269, 271) : I L R 
(1945) All 798 (FB). 

(o) The order of remand under R. 25 is an interlo- 
cutory or jer which, will operate as fes judicata and 
is binding on the Court which passed it until it is set 
aside in appropriate proceedings, (Vol. 10) 1923 Cal 
521 (522, 523) (DB). 

(d) Tf a point has not been explicitly or impliedly 
decided at the time of the remand order, there is 
nothing to preclude its determination when the case 
comes back after remand. (Vol. 26) 1939 Pat 580 
(583) (DB) ^(Vol. 23) 1986 Lah 564 (565, 566) (DB). 

[2] An Appellate Court is not bound to reconsider 
the views expressed in the remand order. (*18) 17 
Cal W N 462 (465, 466) (DB) *(Vol 13) 1926 Mad 
830 (832) PB) *(Vol. 5) 1918 Nag 193 (195) (DB). • 

[3] The Appellate Court is not bound on the return 
of the findings, to hear the case de novo but may 
confine counsel to arguments on the findings returned. 
(’88) 10 All 162 (165, 166) (DB). 

[4] A party is not entitled to raise new issues for 
the first time at the hearing after the remand. (*83) 
1883 Pun Re No. 54, page 167 (169) (DB) *(1865) 
3 Suth W R Misc 5 (5) (DB). 

6. Second Appeal. — [1] The findings of the lower 
Appellate Court upon issues remanded by the High 
Court in second appeal cannot be challenged upon the 
evidence as in the case of first appeal but objections 
to such findings must be restricted to the limits 'wlthia^ 
which the original pleas in second appeal are confined*' 
(»85) 7 All 765 (768, 769) (FB) * (Vol. 15) 1928 P C 
219 (221) (PC). 

[But see (’84) 7 Mad 52 (63, 54) (DB).] 

ORDER 41 RULE 27- SYNOPSIS. 

1. Scope and object of the rule. 

2. “Has refused to admit evidence which ought to 

have been admitted.” 

3. “If the Appellate Court requires, ’’etc. 
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(h) the Appellate Court requires any document to be produced or any witness to be 
examined to enable it to pronounce judgment, or for any other substantial cause, 
the Appellate Court may allow such evidence* or document to be produced or witness to be- 
examined. 

(2) Wherever additional evidence is allowed to be produced by an Appellate Court, the 
Court shall record the reason for its admission. 

[1882— S. 568; 1877— S. 568; 1859-S. 855.] 

PROVINCIAL AMENDMENTS. 

ALLAHABAD 

(1) Insert the following as clause (h) : 

** (b) the evidence sought to be adduced by a party to the appeal is evidence, which after exercise of due 
diligence, was not within his knowledge or could not be produced by him at the time when the decree or order 
under appeal was passed or made, or.” [As amended cn 31-7-1943.] 

(2) Convert the existing clause ” (b) ** into clause “ (c)*’. 

MADRAS 

(1) Insert the following as clause (b) of sub-rule (1) : 

“ (b) the party seeking to adduce additional evidence satisfies the Appellate Court that such evidence, 
notwithstanding the exercise of due diligence, was not within his knowledge or could not be produced by him at or 
before the time when the decree under appeal was passed, or.” 

(2) Convert the existing clause “ (b) ** into clause " (c) 

OUDH 

Same as that of Allahabad. 


O. 41 R. 27 (contd,) 

4. " The Appellate Court requires any document to 
be produced.” 

6. Where Appellate Court requires any witness to 
be examined. 

6. ** To enable it to pronounce judgment.” 

7. ** Or for any other substantial cause.” 

8. Discovery of fresh evidence. 

9. Record of reasons. 

10. * Additional evidence by consent of parties. . 

11. Procedure to be adopted under this rule. 

12. Application to pat in evidence. 

IS. Opportunity to opposite party to contest admissi- 
bility of, or rebut, the fresh evidence. 

14. Remand for trial ae novo, 

15. Court, if can take notice of subsequent events. 

16. Party on whom onus is shifted by Appellate 

Court, if entitled to let in additional evidence. 

17. Second appeal. 

18. Privy Council. 

19. Revision. 

1. Scope and object of the rule. — [1] This rule 
elucidates the provisions ot S. 107 clause (d) of the 
Code. (Vol. 18) 19dl PC 14S (148) : 68 Ind App 254 ; 
10 Pat 664 (P C). 

[2] The rule is an exception to the general rule. 
(Vol. 22) 1936 Kang 39 (41). 

[8] Appellate Court is entitled to call for fresh 
evidence only when conditions laid down in this rule 
* are found to exist. (Vol. 30) 1943 Pat 327 (844): 
22 Pat 220 (DB) * (Vol. 29) 1942 Lah 1 (6) : I L R 
(1942) Lah 69 (DB) ^ (Vol. 28) 1941 Oudh 841 (342) 
(DB) ^ (Vol. 10) 1923 Cal 300 (301) (Vol 20} 1933 
Lah 647 (548) : 14 Lah 152 (DB) * (Vol 6) 1919 
Cal 170 (171) (DB) * (’98) 1 Oudh Cas 199 (204) 
^(Vol 23) 1936 Mad 385 (886) * (Vol 23) 1936 All 
239 (251) : 58 All 505 (DB) ^ (Vol 27) 1940 Fat 161 
(162) ; 18 Pat 854 (857) (DB), 

[See (Vol. 21) 1934 All 217 (226) ; 66 All 504 (DB)]. 


[4] Court is not bound to allow additional evidence r 
the matter is entirely in the discretion of the Court. 
(Vol 29) 1942 i ai 498 (503) (SB) * (Vol 18) 1931 
Lah 606 (506) * (Vol 20) 1938 Lah 1014 (1014) 
*(*11) 83 All 379 (381) (DB) *(Vol 4) 1917 All 96 
(97) (DB) *(Vol 10) 1923 Cal 285 (286) *(Vol 3) 1916 
Mad 816 (818): 38 Mad 414 (DB) *(Vol, 10) 1923 
Oudh 109 (111) : 26 Oudh Cas 66 *(Vol 17) 1930 
Oudh 110 (111) : 5 Luck 455 *(Vol 12) 1925 Fat 604 
(604) (DB) * (Vol 25) 1938 Kang 170 (171). 

[51 This rule alone can be looked to for taking 
additional evidence and the Court has no jurisdiction 
to admit such evidence m cases where this rule does^ 
not apply. (’07)81 Bom 881 (390): 34 Ind 4pp 115. 
(PC) * (Vol. 18) 1931 PC 148 : 58 Ind Ayp 264: 
10 Pat 654 (PC) { (Vol 10) 1923 P 0 128 : 2 Pat 676; 
60 Ind App 188 (Pc )— explained.) 

[6] This rule does not prohibit the Appellate Court 
from doing any of the following things : 

(a) lo take into consideration admissions by th^ 
parties before the Appellate Court. (Vol. 7) 1920 P C 
81 (81) : 16 Nag L R 59 (PC). 

(b) To issue a commission for local investigation or 
to examine and adjust accounts, (Vol 19) 1982 All 270 
(271) * (Vol U) 1927 All 175 (175) * (’72) 17 Suth 
W R 300 (301) (DB) *(Vol. 10) 1923 Lah 115 (116): 
3 Lah 382 (DB). 

[But see (Vol. 10) 1923 All 413 (418, 414) * (’87>» 
1937 Mad \V N 39 (40).] 

(c) To refer to books which may have a bearing on 
the facts of the case. (Vol 8) 1921 Cal 661 (672) (DB). 

(d) To send for papers from its own records or from 
the records of any other Court and inspect the same. 
(T3) 9 Nag L R 11 (13) * (Vol. 2j 1915 All 476 (477). 

[See also (Vol 17) 1980 Lah 750 (762) (DB)]. 

(e) To examine parties present in Court' (’70) 13 
Suth W R 828 (829) [DB), 

[See (Vol 20) 1938 Lah 328 (329).] 

[7] Appeal against ex parte decree — Additional evi- 
dence may be admitted, (Vol 8) 1916 Sind 84 (34): 
9 Sind L R 191 (DB). 
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[8] The rale is made applicable to second appeals 
by 0. 42, B 1. (VoL 6) 1919 Mad 17 (18) (DB) * (Voh 
16) 1929 All 375 (375) (DB). 

[9] High Court has no power, in second appeal, to 
admit additional evidence for the purpose of entering 
into questions of fact. (Vol. 16} 1929 All 375 (375) 
(DB) ^ (^72) 9 Bom H C R 89 (90) (SB) *(Vol. 13) 
1926 Cal 941 (943, (DB) ♦ (Vol. 5) 1918 Mad 1159 
(1162) (DB) * (Vol 16) 1929 Pat 98 (99) (DB) * (*08) 
31 Mad 415 (416) (DB). 

[10] High Court may, under its inherent powers, 
remand a case for re-trial with a direction to take 
additional evidence. (Vol. 11) 1924 Cal 1071 (l072). 

[11] The rule applies to appeals in inoome-ta:^ 
prooe^ings. (Vol. 17) 1930 Rang 4 (7): 7 Bang 635 
(SB). 

[12] The rale does not apply to proceedings under 
S. 195, Criminal Procedure Code. (*07) 30 Mad 311 
(312, 313) (DB). 

[13] N > evidence at all given on a vital issue in a 
case — Trial Court pronouncing judgment on the record 
as it stood — Application by aggrieved party to Ap- 
pellate Court to allow him to let in evidence on the 
point — Rule does not apply. (Vol. 23) 1936 Lah 71 
(72) (DB). 

[14] This rule does not contemplate the setting 
aside of the judgment of the trial court before the 
additional evidence has been recorded. (Vol. 31) 1944 
Sind 57 (53) : 1 L R (1943) Kar 415 (DB). 

2. refused to admit evidtnce which ought 

to have been admined [1] hvidenoe impropatij 
rejected by tria‘ court — Appellate Court may admit 
additional evidence. (Vol. il) 1924 t al 578 (581): 
51 Cal 1S5 (DB) * (Vol. 38) 1946 Oudh 163 (171, 
172) : 21 Luck 1 (DB) *^M1) 33 All 690 l695) (DB). 

* (’91) 18 Ca» 201 (214): 17 Ind App 159 (PC) * (Vol. 
19) 1932 Lah 202 (202) (DB) ^ (Vol. 14) 1927 Mad 
1065 (1065) * (Vol. 11) 1924 Oudh 252 ^254) : 27 Oudh 
Cas 114 iDB) * (Vol, 15) 1928 Pat 113 (114) : 7 Pat 
90 (DB) *(Vol.3) 1916 Sind 84 (34): 9 Sind LR 
191 (DB). 

[2] Evidence properly rejected — Appellate Court 
^iiannot admit the same. (*78) 4 Cal 213 (215) (DB) 

* (Vol. 8) 1921 Lah 279 (279, 280) (DB) * (Vol, 10) 
1923 Sind 42 (47, 48) (DB) *{’ll) 11 Ind Case 289 
(290) (Oudh) * (Vol. 7) 1920 Oudh 128 (142). 

[3] Lower Court declined to take certain evidence 
tendered by party as being unnecessary, and passed a 
decree in his favour —Appellate Court taking ditferent 
view of the matter should not reverse decree without 
giving decree-holder opportunity to adduce evidence not 
taken by lower Court. (’87) 9 AU 339 (340) * (’75) 23 
Suth W R 63 (64) (DB) ^ (’69) 6 Bom H C R A 
C 88 (89) (DB) * (’08) 30 All 367 (868) (DB) * (’98) 
22 Bom 253 (255) (DB) * (Vol. 1) 1914 Cal 772 (773). 

S. ‘‘ If the Appellate Court requires,” etc,— [1] 
Under clause (b) of sub-r. (1) of the rule it is oniy when 
the Court “ requires ’* it (i.e., finds it needful) that 
additional evidence can be admitted. (Vol. 30) 1943 Nag 
289 (291): i L K (1943) Nag 492 * (Vol. 28) 1941 Cal 
878 (380) ; I L R (1941) 1 Cal 536 * (Vol. 28) 1941 
Oudh 429 (481) (DB) * (’41) 193 Ind Cas 129 (181) 
(DB) (Pat) ^ (Vol. 18) 1981 PC 143 (148) : 58 Ind App 
254 : 10 Pat 654 (PC) * (’07) 31 Bom 381 (390) : 34 
Ind App 115 (PC). 

[2] It must be the Couft that requires the additional 
* evidenoe upon its appreciation of the evidence as it 


stands. (Vol. 28) 1941 Cal 378 (380, 881): I L R 
(1941), 1 Cal 536 * (Vol. 28) 1941 Oudh 341 (348> 
(DB) * (Vol. 18) 1931 P C 148 (148, 149) : 58 Ind 
App 254 : 10 Pat 654 (PC) * (Vol. 26) 1939 PC im 
(J54) : ILK (1939) Kar (PC) 258 (PC). 

[3] The legitimate occasion for the exercise of dis- 
cretion under this rule is when on examining the evi^ 
dence as it stands some Inherent lacuna or defeat 
becomes apparent to the Court. (*07) 31 Bom 881 (890) : 
34 Ind App 115 (PC) ^ (Vol. 18) 1981 PC 175 (177) 
(PC) * (Vol. 18) 1931 PC 148(148, 149): 58 Ind App 
264 : 10 Pat 654 (PC). 

[4] Additional evidence cannot be admitted on a 
preliminary objection bejote hearing of the appeal. (’07) 
31 Bom 381 (390) ; 34 Ind ^pp 115 (PC) * (Vol. 18) 
1931 P C 143 (148) : 68 Ind App 253 : 10 Pat 654 
(p^). 

[5] Party can point out the defect or to move the 
Court to supply the defect. (Vol. 18) 1931 P C 143 
(149) : 58 Ind App 254 : 10 Pat 654 (PC). 

[6] Additional evidence cannot be admitted in appeal 
for reasons independent of the existence of any lacuna OB 
defect. (Vol. 18. 1931 P C 143 (148, 149) : 58 Ind 
App 264 : 10 Pat 654 (PC). 

4. The Appellate Court requires any document 
he produced ” — [l] Court permitting documentary 
evidenoe to be produced -It should also permit oral 
evidence to be adduced in order to prove those docu- 
ments. (13) 20 Ind Cas 542 (643) (audh). 

[2] Copies of certain documents produced in trial 
Court Appellate C ourt is entitled to adow production oi 
their originals to satisfy Itself as to correctness of copies 
where such a course in no way prejudices other party. 
(Voi. 80) 1943 All 183 (184) (Db). 

5. Where Appellate Court requires any witness to 
be examined. — [1] Appsllate Court should not take 
additional evidence in)pjgning testimony of a witness 
called in the Court below unless that witness is gives 
opportunity to clear up the mistake. (’14) 36 AU 0B 
(luO/ : 16 Oudh Cas 386 : 41 Ind App 76 (PC). 

[2] Important witness to proceedings tendered as % 
witness at the trial but refused by trial Judge on ths 
ground that he was engaged as counsel in the case — 
Appellate Court can record his evidenoe at the appellate 
stage. (Vol. 26) 1989 P C 162 (154) : ILR (1939) 
Kar (PC) 258 (PC). 

6. To enable it to pronounce Judgment.'*- [IJ 
Appellate Oouit finding itself unable to pronounce jud^ 
ment owing to a lacuna or defect in the evidence as ib 
stands— It may admit additional evidence. (Vol. 29) 
1942 Oudh 485 ,487, 483) (DB) =1^ (Voi. 9) 1922 Bom 
267 (269) : 46 Bom 184 (DB) * (Vol. 21) 1934 Lah 
529 (629) (DB) * (Vol. 10) 1923 Lah 115 (316): ^ 
Lah 882 (DB) * (’12) 22 Mad L Jour 14 (19, 22) (DB> 
* (1864) 2 Bom H C R 61 (64) ^ (Vol, 11) 1924 Cat 
578 (581) : 61 Cal 186 (DB) * (Vol 25) 1988 All 8SS, 
(856) * (Vol. 23) 1936 Pat 600 (601) (DB) * (Vol. 22) 
1935 Pat 178 (180) : 14 Pat 595 (DB). 

[See (Vol 6) 1919 Cal 311 (312) (DB).] 

[2] Ability to pronounce judgment refers to ability ta 
pronounce judgment satisfactory to the mtnd of th^ 
Court delivering it- (Vol. 3) 1916 Mad 816 (817)3 
88 Mad 414 (DB) * (’69) 3 Beng L R A C 218 (224) 
(DB) * (Vol. 17) 1930 Lah 441 (442) * (Vol. 17) 
1980 Pat 105 (105) (DB) * (Vol. 3) 1916 Mad 96B 
(966) (FB) * (1863) 1868 Suth W B Sp No. 124 (125| 
(FB) * (Vol. 25) 1988 Lah 161 (162), 
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[3] Appallata Court should not allow new e^denoe to 
be addnoed in order to enable a party to raise a new 
point in appeal. (’76) 3 Ind App 259 (279) (PC) 

* (Vol. 17) 1980 All 220 (221). 

[4] Party on whom onias of proving a certain point 
lies failing to discharge the onas— He is not entitled to 
fresh opportunity to produce evidence. (Vol. 5) 1918 
Pat 258 (253) • 1 Pat L Jour 436 (UB) * (Vol. 28) 1936 
Lah 71 (72) (DB). 

[But see (Vol. 16) 1929 Pat 824 (825) (DB)]. 

7. '■ Or lor any other substantial cause ” — [1] It is 
only where, for any other substantial cause, the Appel- 
late Court requires additional evidence, that this rule 
will apply (Vol. SO) 1943 Nag 289 (291): I L R (1948) 
Nag 492 * (Vol. 13) 1981 P C 143 (148, 149) : 58 Ind 
App 254 ; 10 Pat 654 (PC). 

■ [2] The words " or for any other substantial cause ” 
need not be construed efusdem generis (’12 1 36 Mad 
477 (479) (DB) * (Vol. 2) 1915 Mad 762 (762) (DB) 

* (Vol, 10) 1923 Lah 584 (585). 

[But see (Vol. 28) 1941 Oudh 429 (431) (DB) * (Vol. 
10) 1923 Oudh 109 (111) : 26 Oudh Cas 66).] 

[3] Power to allow additional evidence may be exer- 
cised when any point is required to be cleared up in the 
interests of justice. (Vol. 11) 1924 t al 578 (S-O, 581) : 
61 Cal 185 (DB) * (Vol. It) 1931 Pat 181 (182) (DB) 

* (Vol. 12) 1925 Mad 444 (446) * (Vol. 6) 1919 All 
49 (49) : 42 All 48 (DB). 

[4] Power to allow additional evidence should be 
exercised cautiously and sparingly and in exoeptional 
cases (Vol. 18) 1931 P C 143 (149) : 58 Ind App 254 ; 
10 Pat 654 (PC) * (Vol. 18) 1926 P C 34 (36) : 49 Mad 
485 : 63 Ind App 84 (PC) * (’66) 11 Moo Ind App 28 
(48,49) (P^) * (Vol. 81) 1944 Sind 75 (78) : ILR 
(1948) Kar 429 * (Vol. 27) 1940 Mad 707 (710) * (’12) 
16 Oudh Cas 258 (265). 

[6] New evidence should have a direct and important 
bearing on a main issue in the oase. (Vol. 18) 1931 PC 
143 (149) : 58 ind App 254: 10 Pat 654 (PC). 

[6] Party unable, through no fault of his, to produce 
evidence in tnal Court— Additional evidence may be 
allowed. (’05) 27 All 684 (651) : 32 Ind App 205 : 8 
Oudh Cas 317 (PC) * (Vol. 20) 1933 All 104 (106) 
^DB). 

[7] Evidence taken by lo’v^er Court imperfectly— 
Appellate v„ourt unable to pass satisfactory judgment - 
Additional evidence may be admitted. (Vol. 27) 1940 
Mad 707 (710) * (Vol. 14) 1927 Mad 1065 (1065). 

^ [8] Through negligence of guardian of a minor party 
important document not produced in lower Court — 
Additional evidence can be permitted. (Vol. 16) 1929 
Iiah 91 (92). 

[9] Additional evidence allowed under sanction of 
eoats. (Vol. S) 1916 P C 141 (145) : 44 Cal 828 43 Ind 
App SOS (PC). 

[10] Document in possession of Court — Party seeking 
help of trial Court for prodiacing document— IJelp not 
given— Case to be remanded to get the documents filed. 
(Vol. 23) 1936 Pat 631 (654), 

[11] Documents referred to during trial but not 
produced "were admitted in second appeal. (Vol. 25) 1938 
Rang 170 (172). 

[12] Provisions of this rule are not intended to allow 
a litigant unsuccessful in the lower Coiirt to patch up 
^6 weak parts of his oase in the Court of Appeal. (Voi, 
Jfe) 1942 All 816 (819) (DB) * (Vol 28) 1941 Lah 144 


(146) (DB) * (Vol. 28) 1941 Oudh 77 (79) : 16 Luak. 
230 * (Vol. 27) 1940 Mad 707 (710) * (Vol. 27) 1940- 
Nag 80 (80, 81) ♦ (Vol 18) 1931 P C 143 (148) : 53 
Ind App 254 : 10 Pat 654 (PC). 

[13] In thejibsenoe of satisfaotocy reasons for non- 
production of 'evidenoe in the trial Court, additional 
evidence should not be admitted in appeal. (Vol. S0)i 
1943 Lah 265 (266) * (Vol. 2) 1915 P C 78 (78) (PC). 

[See however (Vol 24) 1937 Cal 637 (589): I LB 
(1987) 2 Cal 661 (DB)]. 

[14] Party guilty of remisaness in the lower Court is 
not entitled to indulgence of being allowed to give fur- 
ther evidence under this rule. (Vol. 30) 1943 Bom 397 
(402) (DB) * (Vol. 88) 1946 Oudh 163 (172) : 21 
Luck 1 (DB) * (Vol. 80) 1943 Nag 289 (291) : 1 L R 
(1943) Nag 492 * (Vol 28) 1941 Cal 378 (380) : I L R 
(1941) 1 Cal 536 * (Vol 7) 1920 P C 81 (83) . 47 Cal 
662 : 47 ind App 11 (PC). 

[15] Party who having opportunity to produce evi- 
denoe in the lower Court failed to do so cannot have it 
admitted in appeal. (Vol, 30) 1943 Lah 166 (168) 

* (Vol. 31) 1944 Sind 57 (60) : I L B, (1943) Kar 415 
(DB) * (Vol 31) 1944 Smd 73 (78) : I L R (1948) Kar 
429 * (Vol. 31) 1944 Sind 61 (64) : ILR (1948) Kar 420. 
(DB) * (Vol. 29) 1942 Bom 227 (231) (DB) * (Vol. 28). 

1941 Lah 144 (145) (DB) *(Vol 28) 1941 Pat 433 (435): 
20 I’at 130 (Pi-i) (Plaintiff not producing account 
books to support his claim in trial Court — />ppsal by 
plaintiff against dismissal of his suit — Arguments oon- 
oluded — Held, plaintiff could not be allowed to produoe 
account books afterwards) ♦ (Vol. 27) 1940 Mad 707 
(710) * (Vol 6) 1919 Oudh 379 (881) (DB) ♦ (Vol. 
9) 1922 Bom 147 (148) (DB) * (Vol. 11) 1924 All 231 
(232) * (Vol. 14) 1927 Nag 398 (898) * (Vol. 18) 1931 
Oudh 298 (801) (DB) * (Vol. 19) 1982 Mad 709 (713>. 
(DB) * (Vol. 23) 1936 Pat 600 (601) (DB) * (Vol. 
28) 1941 Bang 344 (S47) (DB) * (’87) 9 All 365 
(388) (DB) * (Vol. 6) 1919 Cal 637 (641, 642) : 46 Cal 
119 (DB). 

[But see (Vol. 29) 1942 Oudh 485 (487, 488) (DB) 

( (Vol. 25) 1938 Oudh 135 reversed).] 

[16] Inadvertence of the party or his inability to 
understand legal issues involved or wrong advice of a 
pleader or negligence of a pleader does not constitute a 
" substantial oause.” (Vol. 7) 1920 Pat 266 (265); d- 
Pat L Jour 263 (DB) * (Vol. 11) 1924 All 538 (539) : 
46 All 264 (DB) * (Vol. 29) 1942 Oudh 122 (124) : 17 
Luck 441 (DB) * (Vol. 17) 1980 Bom 272 (272) (DB) 

* (Vol 19) 1932 Lah 98 (94) * (Vol. 11) 1924 Lah 444. 
(447) : 6Lah 84 (DB) * (Vol. 17) 1930 Sind 318 (324): 
25 Sind L K 89 (DB) * (Vol, 12) 1925 Mad 798 (793). 

[17] Importance of evidence is not of itself a sufii- 
oient ground for admitting evidenoe in appeal: (Vol. 29)- 

1942 Nag 92 (94) : I L R (1942) Nag 369 * (Vol. 26) 
1439 Mad 54 (55). 

[18] Document deliberately withheld in trial Court— 
Admission sought in appeal on false grounds— Docu- 
ment should be rejected. (Vol. 29) 1942 Nag 92 (94) : 
ILR 1942) Nag 369. 

[19] Document being of unimpeachable authenticity is 
very material in considering whether Court should or 
should not exercise its discretion in favour of a party 
under O 13, R. 2, C P Code, but in determining 
whether or not an order should be made under O. 41, R. 
27, oonsiderations of a materially different character 
arise, (Vol. 24) 1987 Cal 687 (639) : I L R (1937) 2 
Cal 661 (DB). 
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O. 41 B. 27 (contd,) 

8. Discovery ol Iresli evidence. - [1] Discovery of 
fresh evidence subseqtient to decision of lower Lonrt— 
No ground for its admission in appeal. (*07) SI Bom 
881 (890j: 34 ind /App 116 (PC) * (Vol. 33) 1946 Ondh 
129(142, 143) (DBj * (Vol. 21) 1934 All 175 (175, 
176y * (Vol. 26) 1939 Kang 92 (94) * (Voi. 26) 1939 
Lah 265 ^266) * (Vol. 24) 1937 Cal 637 (639) : 1 L K 
(1937) 2 Cal 661 (DB). 

[2] Afp^lht' Court must require the evidence dis- 
covered to enable it to prononnoe judgment or for any 
other sabstantial cause* (Vol, 14) 1927 PC 123 (126, 
127) (PC). 

[3] Evidence discovered not required by Appellate 
Court— Proper course is to apply for review ol judg- 
ment. (*0i) 31 Bom 381 (890) : 34 ind App 115 (i"C) 

* (\ oi. 21) 1934 All 175 (176). 

[4] Appjiiato Court requiring evidence discovered— 
Party uoi. exercising due diligence — Evidence shouid 
not be admitted. (Vol. 17) 1930 Lah 1004(1007) : 12 
Lah 172 (i- b) * (Vol. S3) 1946 Mad lb8 (168;. 

[5J It has been held in the following case that irres- 
pective of the requirements of the Appellate Court 
based on any lacuna or other defect in the evidence on 
the leco^d, evidence which was not known to the party 
in the tria Oourt can be admitted, as additional evidence 
under this rule. ^Vol, 24) 1937 Pat 584 (583) : 16 Pat 
871 (Dl3). 

[6] Amended rule of Allahabad High 0 ’urt and the 
Oudh C hief v. ouct Evidence which was not withm the 
knowledge of the party or which could not be p oduced 
in the tiiai Cou t in spite of his due diligence can be 
admitted lu /^ppjiJate Court. (Vol. 23) 1936 All 217 
(218) (Db) * (Vol. 28) 1941 Oudh 341 (342, 343) 
(DB). 

9. Eecord of reasons.— [1] Appellate Court admitting 
additional evidence should record its reasons. (Vol. 18) 
1931 P C 175 (177) (Pc) * (»66) 11 Moo Ind App 28 
(48) (Pe)* C77) 26 Suth W R 56 (76) (PC). 

[2] Provision for recording reasons is only directory 
and not mandatory. (Vol. 14) 1927 Cal 126 (129) 
(DB)7 (Dissenting from (Vol. 6) 1919 Oal 170) (’86) 

12 Cal 37 (38) (DB). 

[3j Failure to record reasons does not make evidence 
inadmissible. (Vol. 27) 1940 Mad 707 (709) * (Vol. 13) 
1926 Cal 369 (.370) (DB) * (’85) 12 Cal 37 (38) (DB) 

* (Vol. 5) 1918 Lah 10 (11) (DB) * (Vol, 23) 1936 Pat 
57 (58). 

[See also (Vol. 26) 1939 All 663 (665)]. 

[4] Provision as to recording of reasons is not a con- 
dition precedent to reception of evidence. (*67) 11 Moo 
Ind App 345 (868) (PC). 

[See also (Vol. 26) 1939 P C 162 (154) : I L R (1989) 
Kar (PC) 268 (PC)]. 

[5] The reasons need not be recorded in a separate 
order. (Vol. 12) 1925 All 752 (763) (DB) * (’12) 22 
Mad L Jour 14 (22} (DB). (Per Phillips. J.). 

[But see (’12) 16 Oudh Cas 268 (254) * (Vol. 26) 1939 
Bom 401 (402). 

[6] Reference to peculiar circumstances of the ease— 
Statement that evidence is necessary to piononnce judg- 
ment or that additional evidence was admitted in the 
interests of justice— Not sufiSeient compliance with 
requirement as to recording of reasons. (*13) 19 Ind 
Cas 572 (674) (DB) (Cal) ♦ (Vol. 83) 1946 Mad 203 


(204) * (Vol. 11) 1924 All 303 (303, 804) * (*70) 14 
Suth \V R 19 (20) (DB) ♦ (Vol. 26) 1938 Mad 372 
(373). 

[7] I ssue by the Appellate Cjurt of a commission for 
local investigation— No reasons need be recorded for 
issuing such commission. (Vol 19; 1 82 All 276 
(271). 

[8] Appellate Court not admitting additional evidence 

—No reasons need be recorded. (Vcl. 29, 1942 498 

(603) (SB;. 

10. Additional evidence by consent of parties. — [t] 
Parties consenting to the admission of additional evi- 
dence - They cannot afterwards object to the reception 
of such evidence. (’09) 36 Cal 833 (839); 36 Ind App 
221 (PC) ^►(Vol. 31/ 1944 Oudh 220 (225) (DB) 
* (Vol. 28) 1939 Mad 64 (65). 

[2] A pAity in whose favour an order for the admis- 
sion of additional evidence, is made cannot subsequen- 
tly attack It- (V<.1. 16; 1929 ai 492 (493). 

[3] 1 arty taking advantage of order for admission of 

additional evidence cannot subsequently quesiio the 
order (’75) 2-» Suth R 825 (326) ^ 9) 1922 

Nag 119 (120, 121). 

11. Procedure to be adopted under his rule.— [1] 

Formalities as regards admission and recording of evi- 
dence in original O lurt app y to additional evidtno* 
taken in App Hate Court. (’29) 118 nd ‘ as 315 (310) 
(DB) Pat/ ^ (Voi. 1) 1914 Bom 253 (25^,) : 88 Bom 
665 (DB) * (Vol. 18) 1920 Cal 684 (68 } ,DB} ♦ (’01) 
6 Cal W N 31 (32) (DB). * 

[2] Appdlate C ourt is not authorized to send a doou^ 
meat to thumb impression bureau and act upon the 
report. (Voi 2) 1916 All 112 (112. 11 d) 

[‘^ee »J,o (Vol. 19) 1932 l^at 352 (352): 11 Pat 
782 (DB).] 

[3] Issue of a general commission 1o tty an issue It 
not warranted by this rule. (’88) 1 C P L K 160 (161, 
162). 

[4] Appellate Court first ordering additional evidence, 
and then cancelling the order and remanding case for re- 
trial — 1 here is no illegality. (’87) 1887 All W N 145 
(145) (DB). 

12. Application to put in evidence. — [1] The rule 
does not require an application for the admission Of 
additional evidence. But such an application is not 
prohibited. In fact the existence oi otherwise of such 
an application seems to have been regarded as an indica- 
tion ot whether the Court ** required ” the additional 
evidence. (Vol. 2) 1915 Mad 68B (588) (DB) * (Vol. 4> 
1917 Mad 16S (168) (DB) * (Vol. 31) 1944 Sind 67 
(60) : 1 L R (1943) Kar 415 (Db). 

IB. Opportunity to opposite party to contest admls^ 
sibility ol, or rehut, the tresh evidence — [1] Additional 
evidence sought to be admitted in appeal — Opposite 
party should be given opportunity to contest its admis- 
sibility and to adduce rebutting evidence. (Vol. 11} 1924 
Cal 408 (404) (DB) * (Vol. 23) 1986 Lah 138 (139) « 
(Vol. 17) 1930 All 220 (221) ^ (Voi. 21) 1934 Lah 462 
(464) (DB) * (Vol. 12) 1925 Cal 671 (672) (DB) * (Vol, 
12) 1925 Mad 181 (188) * (T3) 9 Nag L R 11 (15) ♦ 
(’12) 16 Oudh Cas 263 (256) * (Vol. 4) 1917 Pat 13 (18) 
(DB) * (Vol. 14) 1927 Cal 140 (143) DB) (Vol. 25) 
1938 Pat 11 (12). 

[But see (Vol. 20) 1933 Cal 819 (320).] 

[2] Failure to give such opportunity does not vitiate 
proceedings if no prejudice is caused to opposite partVa 
(Vol. 7) 1920 Cal 818 (814) (DB). 

179 A. M. 
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28. Wherever additional evidence is allowed to be produced, the Appellate Court may 
Mode of taking addi- either take such evidence, or direct the Court from whose decree the appeal 
tlonal evidence. ig preferred, or any other subordinate Court, to take such evidence and to 

send it when taken to the Appellate Court. 

[1882— s.. S69; 1877— % 669; 1859— S. 356.] 


0. 41 R. 27 [contd,] 

14. Remand for trial de novo — [1] The rale contem- 
plates a disposal of the case on the merits by the Appel- 
late Court itself ( 11) 30 3nd Cas 675 (675) (13B) 
(Madl. 

[2] Appellate Court desiring to take fuither evidence 
should follow procedure laid dovi>n in JKules 27 and 28 
and not to remand the whole case. (Vol 30) 1945 Mad 

non /noc\ ^ lOO<% ivyia;? W M ittt /Vnl 



jn.lt \£iUirf \ ow; JL • iw (784) (DB) 

(Vol. 15) 1928 Cal 749 (750) (DB) * (Vol. 15) 1928 
Cal 748 (748) (DB) * (Vol 17) 1930 Lah 441 (442) * 
(Vol . 16) 1929 Sind 159 (160) (DB) * (Vol. 5) 1918 
Oadh 170 (171). 

[See also (Vol. 29) 1942 Lah 201 (208) (DB).] 

[3] Tn exoeptional cases Appellate Conrt has an inhe- 
tent power to remand the case for tahlag additional 
evidence. (Vol. 28) 1941 Ondh 561 (562) * (Vol. 15) 
1928 Mad 991 (992) (DB) * (Vol 22) 19:15 Bom 222 
(224) : 69 Bom 4B0. * (Vol. 23) 1936 Pat 631 (634) * 
(Vol. 21) 1984 Lali 664 (666) (l^B). 

15. CoBit, If can take notice el subsequent events — 
[1] Asa general rale, a Conit of Appeal is consideri^ 
the correctness of the judgment of the t ourt below will 
eonOne Itself to the state of the case at the time such 
Jsdgment was tendered but in exceptional oases it will 
take notice of facts which may have atisen snbseqoently. 
(Vol. 80) 1943 Oudh 271 (272) (DB) * ( 07) 6 Cal L 
Joor 74 (78) (DC) * (Vol 22) 1935 L h82 (88) * 
(Vol. 12) 1925 Pat 612 (613) * (Vol. 7) 1920 tal 816 
1816) (DB) * (Vol. 6) 1918 Lah 10 (12) (DB) » (Vol. 
7) 1920 i’at 6.59 (561) : 4 Pat L Jour 312 (DB) * (Vol. 
24) 1987 Mad 544 (546) * (Vol. 23) 1936 Bom 37 (41) : 
80 Bom 125 (DB). 

16. Party on whom onus b shifted by Appellate 

Court. If entitled to let in additional evidence.— [1] 
A patty on whom the onus is shifted by the Appellate 
Court is not entitled to let in additional evidence if he is 
not taken by surprise by the action of the Appellate 

Court. (Vol. 1) 1914 Oudh 44 (51) (DB) * (Vol. 13) 

1926 Lah 494 (496) • 7 297 (DB)* (Vol. 19) 1982 

Lah 298 (294) : IS Lali 399 (l>8). 

17. Second appeal. - [IJ Order of Appallate Court 

admitting or rejecting additional evidence — No appeal 
lies— Order can be questioned in appeal from the appel- 
late decree. (Vol. 22) 1935 Bom 222 (223): 69 Bom 
430 * (Vol. 4) 1917 Oudh 114 (115): 19 Oudh Cas 

814 * (Vol. 18) 1981 Lah 506 (506) * (Vol. 24) 1987 

Sind 288 (284) (DB). 

[2] High Court will not ordinarily interfMe with the 
discretion of lower AppsHate Court in admitting or refu- 
sing to admit additional evidence unless such Court has 
not exercised its discretion in a judicial manner or in 
accordance with law. (’ 97 -’ 0 I) t897-1901 Upp Bur 
Bui 809 * (Vol. 16) 1929 Pat 98 (100) (DB) * (Vol. 
29) 1942 Oudh 485 (486, ^87) (DB) ( p^ol. 25) 1988 
Oudh 185 reversed) * (Vol. 14) 1927 Cal 
roB). (Pet page, J-) * (Vol. 2) 1915 All 64 (6o) * 
TVol. 24) 1987 Lah Il5 (116) * (Vol. 22) 1985 Pat 470 
-(4714 * (Vol. 6) 1919 Mad 1166 (1171); 42 bM 787 
(FB) • (Vol. 12) 1926 All 288 (289) : 47 All 412 


(DB) * (Vol. 10) 1928 Cal 285 (286) * (Vol. 10) 1928 
Oudh 109 (111) : 26 Oudh Cas 66 * (Vol. 24) 1987 Lah 
409 (410). 

[B] Objection can be raised on the ground that lower 
Appellate < ourt has admitted additional evidence in 
contravention of this rule or has refused to exercise dis- 
cretion vested in it by this rule. (’85) 11 C al 189 (142, 
143) (DB) * (Vol. 10 ‘ 1923 Cal 300 (301) ^ (Vol. 27) 
1940 Mad 707 (709) * (1900) 23 All 121 (122) (DB). 

[4] Additional evidence admitted in contravention of 
this rule should be discarded as inadmissible, (Vol. 18) 
1931 P C 175 (177) (PC) * (’07) 31 Bom 881 (391): 34 
Ind App 115 (PC). 

[5] Decree should not be reversed or varied on ground 
of improper admission of additional evidence unless 
decision on merits has been afiected themby. (Vol. 2) 
1915 Mad 762 (762) (DB) *it(Vol. 21) 1934 Cal 269 (270) 
(DB) ^ (Vol. 20) V-m Lah 328 (329) ^ (Vol. 8) 1921 
Sind 155 (157) : 16 Sind L R 17 ^DB) ^ (’70) 14 Sutk 
W B 19 (20) (DB). 

[See however (Vol. 25) 1938 Sind 198 (200) ; 1 L R 
(1989) Kar 111 (DB).] 

[6] Lower Appellate Court admitting additional evi- 
dence— Second appeal cannot, on that accoi nt, be 
treated as a first appaal so as enable questions of fact to 
be gone into. (v#7) 24 Cal 98 (101) (DB) ♦ (’86) 12 
CAl 87 (38) (DB), 

18. Privy Council.— [1] There is no restriction on 
the powers of the Privy Counci' to admit additional evi- 
dence in app'-als before it. (Voi. 10) 1923 P C 128 
(136) : 2 Pal 676 : 50 ind App 183 (PC). 

[Compare (’69) 3 Beng L R 25 (26) (PC).] 

[2] Rejecting of app ication for admission of addi- 
tional evidence does not give a right of appeal to Privy 
Council, (’94) 21 Cal 484 (487). 

19. Revision —[1] Appellate Court admitting addi- 
tional evidence which it is not competent to receive-^No 
revision lies. (VoJ. 7) 1920 Pat 266 (266): 5 Pat L 
Jour 268 (DB) * (»09) 12 Oudh Cas 405 (414) (DB). 

[See however (Vol. 80) 1943 Nag 289 (292) : I L R 
(1943) Nag 492.] 

[2] Order permitting appellant to adduce additional 
evidence on payment of costs— Respondent* counsel 
accepting costs behind his back— Respondent is not pre- 
cluded from contesting order in revision. (Vol. 30) 1948 
Nag 289 (292, 293) : 1 L R (1943) Nag 492. 

ORDER 41 RULE 28— Note 1. 

[1] This rule permits the Appellate Court to either 
take the additional evidence itself or direct the lower 
Court to take it. (Vol. 29) 1942 Pat 379 (381): 
^ (1864) Suth W R Sup No, 124 (125) (DB) * (Vol. 
21) 1934 Lah 664 (666) (DB) ★ (Vol. 8) 1921 Cal 
122 (123) (DB). 

[2] The lower Court taking evidence under this ral« 
acts in a ministerial capacity. — 1 he parties may object 
to the admissibility of the evidence before the Apel- 
late Court, though they may not have taken any suck 
objecstion before the lower Court. (’66) 2 Suth W R 86 
(83) (DB). 
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29. Where additional evidence is directed or allowed to be taken, the Appellate Court 
Points to be defined shall specifiy the points to which the evidence is to be confined, and record 

and recorded. on its proceedings the points so specified. 

[1882— S. 570 ; 1877— S. 570 ; 1859— S. 857.]- 

JUDGMENT IN APPEAL. 

30. The Appellate Court, after hearing the parties or their pleaders and referring to any 
Judgment when and part of the proceedings, whether on appeal or in the Court from whose decree 

where pronounced. the appeal is preferred, to which reference may be considered necessary, shall 
pronounce judgment in open Court, either at once or on some future day of which notice shall ba 
given to the parties or their pleaders. 

[1882-S. 571; 1877-S. 571; 1859— S. 849.] 

Contents, ‘date and 3 1 The judgment of the Appellate Court shall be in writing and 

signature of judgment, shall state 

(a) the points for determination; 

(b) the decision thereon ; 

( c) the reasons for the decision ; and, 

(d) where the decree appealed from is reversed or varied, the relief to which the 

appellant is entitled ; 

and shall at the time that it is pronounced be signed and dated by the Judge or by the Judges 
concurring therein. 

[1882-S. 574; 1877 -S. 574; 1859— S. 859.] 


0. 41 R. 28 (coKfd.) 

[8] Party to appBal dying panding proceedings for 
taking additiona i/vidence before lower Court — Applica- 
tion for substitution of legal representatives can be 
entertained only by appellate court. (Vol. 16) 1929 All 
319 1820) (DB,. 

[4j The Appellate Court may under this rule send the 
case back to the first C ourt to have a local enquiry 
made. (Vol. 18) 1926 Cal 897 898) (DB). 

[But see (>72) 17 Suth W R 800 (301) (DB).] 
ORDER 41 RULE 29— Note 1. 

[1] When additional evidence is allowed to be given, 
this rule requlies that the Appellate Court should 
specify and record on the proceedings the points to which 
the evidence should be confined. (*68) 9 Suth W R 127 
(129, (DB) * (Vol. 21) 1984 Cal 627 (629) : 60 Cal 758 
(DB) * (Vol. 25) 1938 Mad 872 (374) * (Vol. 23) 1936 
Lah 933 (935) * (Vol. 26) 1939 Bom 401 (402, 403). 

[2] The procedure specified in this rule ought not to 
be neglected merely because there is no objection raised 
by the other side to the admission of additional 
evidence. (Vol. 27) 1940 Mad 707 (709). 

[3] Non-observance of this rule is material irregu- 
larity. (Vol. 25) 1938 Mad 872 (874) * (Vol. 26) 1939 
Bom 401 (402, 403). 

ORDER 41 RULE SO— Note 1 . 

[1] The rule authorises a judgment to be pronounced 
onV after hearing the parties or their pleaders. (*7X) 
16 Suth W R 64 (55) (DB). 

[2] Party to appeal dying before hearing of appeal — 
Legal representative not brought on record — Appeal 
heard — Decree is nullity whether it is adverse to or in 
favour of deceased. (’02) 26 Bom 817 (319) (DB) 
*(Vol 7) 1920 Oudh 57(58) *(Vol. 6) 1919 Cal 410 
(411) (BB). 

[See also (Vol. 6) 1918 Cal 421 (422) (DB) ♦(Vol. 3) 
1916 Mad 574 (575) : 39 Mad 886 (DB)J. 


[3] Ihe duty ot heariog the parties or their pleaders 
under this rule arises only when they address the 
Court, and when they do not do so, the Appellate Court 
is not p'eduded from pronouncing judgment on the 
merits uuder this rule. (Voi 25) 1938 All 548 (552): 
ILR(1938) All 814 (DB) 

[4] Rule only app'ies when there is hearing oi 
app3al — Appellant or iiis pleader not prepared to address 
( ourt— Ruie does not apply— Court not bound to 
decide appeal on merits. (Vol 27) 1940 All 248 (249) S 
I L R (1940) Ail 220 (DB). (Dissenting from (Vol. 24J 
1937 All 284). 

[5] No appearance by or on behalf of appellant — 
Appeal may be dismissed for default. (Vol. 27) 1940 
All 810 (810) (DB). 

[6] Provisions as to judgment being pronounced in 
open Court and after notice not complied with— Appeal 
filed within ninety days of appellant’s coming to 
know of decision— Appeal held was within time — In 
any ease there was "Surticient Cause” for delay within 
S. 5 Limitation Act. (Vol. 28) 1941 Rang 194 (195) : 
1941 Rang L R 213 (DB) *(Vol. 6) 1919 Lah 102 
(105) : 1919 Pun Re No. 27 (DB). 

[7] Judgment may be given at once after hearing is 
over or on some future day. (*71) 15 Suth W R 54 
(65) (DB). 

ORDER 41 RULE 81— SYNOPSIS. 

1. Object of the rule. 

2. Judgment of affirmance. 

3. ' Judgment of reversal, 

4. ‘Points for determination.” 

5. “Decision tbereon”, 

6. Reasons for decision. 

7. “Where the decree appealed from Is reversed/* 

etc — Clause (d). 

8. Summary dismissal of appeal under Order 41 » 

Rule 11. 
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PROViHClAL AMENDMENTS. 

ALLAHABAD 

At the end of the rule, substitute a semi-colon for the full stop and add the following : 

“ Provided that where the presiding Judge pronounces his judgment by dictation to a shorthand- writer 
in open Court, the transcript of the judgment so pronounced shall, after such revision as may be deemed necessary, 
be signed by the Judge and shall bear the date of its pronouncement.*’ 

MADRAS 

The following is suhstituted for Rule 31 : 

“31. Ihe judgment of the Appellate Court shall be in writing and shall state -(al the pomts for 
•determluation ; (b) the dcoision thereon ; (c) the reasons for the decision ; and (d) where the decree appealed 
ir cm IS reversed or varied, the relief to which the appellant is entitled ; and shall bear the date On which it is 
, -pronounced and shall be signed by the Judge or the Judges concurring therein ; provided that, where the presi- 
ding Judge is specially empowered by the High Court to pronounce his judgment by dictation to a sh nthand- 


writer in open Court, the transcript of tbe judgment so 
nece'-sary, be signed by the Judge.” 


O- 41 R. 31 (cntttJ,) 

9. Non-con p iance with rule— Effect — General. 

10. Second a ppja —Maintainability of, on ground 

of nou-comp' lance, 

11. Non-eorrp iance with the rule by lower Appel- 

late ( Oort Procedure of High i ourt. 

12. / ppaai in pioceedings under Section 476 of the 

V riminai T rocedure C ode. 

13. Applicabi'ily of rule to High Court. 

1 ObjB t of the rule.— [1] Object of rule is to 
afford p lilies opportunity of knowing and understanding 
grounds of decision to nable them to exercise right of 
second app al and to enable High C ourt in second 
appeal to judge whether lower Court has p^opatly 
appreciated and decided the case. (*84) 10 Cal 9d2 (935) 
{DB) ♦(Vol. 2) 1915 Low Bur 32 (83) ♦(Vui. 11) 1924 
All 100 (100). 

2. JuOgmint of atfirmance — [1] Appal’ate Court 
affimin.! drcisioa of lower Court— Mere general 
exp ession of concurrence with lower courts ’ p judgment 
is not siirtcienti. <Vol. 18) 1931 Ail 589 (5-9): 55 All 
525 (Di^) *(Vol. 21) 1934 Lab 77 (7^) *{Voi. 11) 

1924 All 100 100, 101) ♦(Vol. 5) 1918 Bom 235 (235, 
236) (l^B) *(’99) 1 BomLR 490(491) (UB) *(Voi. 
16) 1929 I al 110 (114): 65 Cal 1216 (D^^) *(Vol. 16) 
1928 Ca' 403 (40S) *(Vol. 17) 1950 Lah 152 (162) 
♦(Vol. 15) 1*^28 Mad 16 (17) *(Vol. 15) 1928 Oudh 
374 (575, (DB) *(Vol. 14) 1927 Oudh 95 (96): 
29 Ou<1h Cis 330* 1 Luck 458 * (Voi. 6) 1919 Pat 
162 (162) * Vol. 14) 1927 Bang 208 (208) ^Dh) *{*12) 
17 Ind i as 898 (899) (Low Bur). 

[2] An affirming judgment need not enter into 
detailed reasons to the same extent as a judgment of 
reversal (Vol 13) 1926 Cal 546 (^545) (DB) *(VoL 10) 

1925 i al 165 (163, 164) (DB). 

[3] Casa oompiratively simple — Trial Court dealing 
with it fully and accurately — Appellate Court apprecia- 
ting cases p opirly and deciding it after considering 
evidence— tact that it does not repeat reasons given by 
trial Court does not vitiate judgment. (’81) 8 Cai L 
Rep 597 599) (DH) *(Vol. 20) 1913 Nag 6 (7): 28 
Nag L R 340 ^\Vol 13) 1926 Cal 645 (545) (DB) 
*(Vol li) 1927 (al 823 (324) (DB) *{Vol. 10) 1923 
Cal 163 (163, IH) (DB) *(Vol. 6) 1918 Bora 235 (235) 
(DB) * (Vol. 15) 1928 Oudh 480 (480) (DB) *(Vol. 6) 
X919 Pat 13 (16) (DB), 

3. Judfinent of reversal.— [1] An appellate judg- 
ment reversing the judgment of the lower i. ourt should 
lie adequate and satisfootory. (Voi. 5] 1918 Pat 643 


pronounced shall after such revision as ma> be deemed 

[4-9-1917.] 


(6451 *(’10) 7 Ind as 421 (421) (DB) (Cal) *(1864) 
1 Sath W R 198 (199) (DB). 

[See also (Vol. 21) 1934 Mad 169 (173)], 

[2] Appellate judgment must contain definite find- 
ings on the questions involved. (Vol. 15; 1925 -Vlad 489 
(490) (DB) *(’10) 7 Ind Cas 421 (i21) (DB) (Cal) 
*(Vol. Id) 1926 Oudh 578 (587) : 1 Luck 489. 

[3] Appellate judgment must give reasons for revets* 
ing the decision of the trial Court (’41) 73 Cal 
LJour 196 (198) *{VoL 7) 1920 U1 538 (5d9) ,DB) 
*(Vol. 18) 1926 Pat 436 (438) *{Vol, 10) 1923 Pat 275 
(276) *(’92)16 Bom 540 (545) (DB) *,Vol. 2) 1916 
Oudh 218 (219) (DB) *(’72 92) 1872—1892 Low Bur 
Rul 653 *(Vol. 4) 1917 Oudh 374 (374). 

[4] Judgment must come into clo^e cjuarters with 
the judgment appealed from. (Vol. 28) 19D Mad 393 
(395) * (Vol. Id) 1926 Nag 435 (439) * (Vol. U) 1926 
Nag 56 (56). 

[5] Jjdgment must e\'p’ess an opinion on all the 
points on which the lowei Cojrt has basid its con- 
Ciusions. (’41) 73 t a! L J ur 196 (197). ( iidgment 
must show that findings of trial ( < urt and reasons 
therefor have been fully considered by Appellate 
Court) * (’66) 11 Moo Ind App 177 (183) iBc) * 
(1865) 4 Suth W R 100 (100) (D* ). 

[6] It is not necessary for an appellate Court when 
reversing the decision of the trial Court, to meet the 
reasons given by such Court, (Vol. 28) 1941 ^ al 248 
(25X): i L R (1941) 1 Cal 309 (DB) * (Vol. 2) 3915 
Cal 99 (99.100) (DB). 

4. “Points for determination.”— [1] This rule 
requires the Appellate Court to state in its judgment 
the points thari arise for determ i nation, ('08) 10 
Bom L R 492 (494) (DB) * (’70) 2 N VV PH C R 109 
(109) (DB). 

[2] Points for decision must cover all the important 
questions involved in the case. (Vol. 16) 1929 v al 110 
(114):55Cal. 1216 (DB) * (’90) 12 Ail 46 (49) * 
(Vol. 13) 1926 Lah 351 (352) * ('12; 36 bom 379 
(380) (DB) * (Vol. 4) 1917 Pat 429 (429. 430): 2 
Pat L Jour 701 (Db) * (Vol. 1) 1914 Mad 685 (686) 
(UB) * (Vol. 7) 1920 Lah 322 (322) * (’84) 1884 
All W N 99 (99) (DB) * (Vol. 12; 1925 < al 316 (317). 

[3] Points for decision must not be general and 
vague. (Voi. 30) 1948 P C 24 (25) : 70 Ind App 18 : 
1 L R (1943) 1 Cal 372 (PC) * (’87) 9 All 23 (3i, 32) 
(DB) * (’06) 7 Bom L K 174 (174) (DB) * (Vol. 21) 
1934 Lah 1009 (lOXO). 
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(0. 41 R 81 (contd,) 

[4] The object of the legislature in making it 
ilnoumbent on an Appellate Court to raise points for 
4eiermiaation5 is to clear up the pleadings, and focus 
the aitentLon of the Court and of the parties, on the 
'Specihc and rival contention of the parties. (*05) 7 
^Bom L K 174 (174) (D13). 

[5] 4n Appellate Court is not bound to decide a 
'point which although taken in the grounds of appeal, 
has been abandoned. (1900) 3 Oudh Cas 279 (280) (DB). 

[See also (Vol. 20) 1933 Lah 570 (572) * (VoL 14) 
1927 Lah 763 (769) * (Vol. 6) 1919 Cal 112 (113) * 
(»10) 5 Ind Cas 818 (814) (DB) (Mad).] 

[6] Point not urged at he ’-ring of appsal need not be 
^decided. (Vol 10) 1923 F C 90 ^92) ; 26 Oudh 
Cas 228: 50 Ind App 179 (PC) * (Vol. 12) 1925 
Ail 535 (536) : 47 All 929 (DB) * (71) 16 Suth W R 
296 0297) (DB). 

[7] New point need not be decided. (Vol. 10) 1928 
Lah 259 (259). 

[8] Point not raised by parties— Appal late -Court is 
not bound to decide such point. (Vol. 5) 1918 P C 53 
^55) : 40 -ill 497 (P C). 

[9] Point not necessary for disposal of appeal need 
not be decided. (’03) 9 Cal W N 60 (67) (D-ci). 

5. Decision therein*’ — [1] There must be a 
Ending on each point raised for determination, (Vol. 20) 
198-i PC 33 (35): 60 ind App 49 (P C) * (*70) 
2 N W P H C B 142 (142) (DB). 

[2] Finding must ba dennite and not ambiguous or 
inferential. (Vol. 7) 1920 Pat 424 (425) (DB) 
(*93-1900) 1893-1900 Low Bar hul 1 * (Vol. 80) 
1943 P C 24 (25) : I L K (1943) 1 Cal 872: 70 Ind 
App IS (P L) * (Vol. 4) 1917 Cal 238 (234) \DB). 

6. Reasons for decision. -[1] The Appallate Court 
must Slate in its judgment the reasons for its decision. 
(’93-1900) 1-^93 1900 Low Bur Hul 343 * -Vol. 14) 
1927 Oudh 93 (96) : 29 Oudh Cas 380 * 1 Luck 438 * 
(Vo . 2) 1915 Oudh 218 (219) (Do) * (*69) 11 Suth 
WE 559 (5^0, (DB) * (’«7) 9 All 80 n {81n) * (Vol. 4) 
1917 Lah 210 (210) ^ (Vol. 25) 1988 Pat 69 (70; (DB). 

[2] The Appellate Court must set forth the evidence 
relied up m and must come to its own indepandent con- 
clusion OQ a consideration of such evidence. It must 
not proceed on the assumption that it is, in any way, 
bound by the viaws of the trial Court. (Vol. 29) 1942 
Cal 493 (504) (SB) ^ (’09) 35 v al 818 (316) (DB) * 
(Vol. 7) 1920 Cal 774 (775) (DB) ^ (Vol. 15) 1928 
All 102 (103) (DB)*(’99) 22 Mad 12 (13) (Dr) ^ 
(*8t) 8 Bom 23 (30) (D '>) ^ (Vol. 9) 1922 Oudh 122 
(123) : 25 uudh Cas 69 * (’12) 17 Ind Cas 898 (899). 
(Low Bur) * (*93-1900) 1893-1900 Low Bur Rul 64 * 
(Vol. 8) 1921 Cal 852 (855) (DB) * (Vol. 4) 1917 
Pat 388 (388, 389) (Di3). 

[3] Where evidence is well balanced, Appallate 
Court may select its own inference. (Vol, 28) 1941 
P C 16 (20): I L R (1941) 1 Cal 468: 1 L R (1941) 
Kar P C 34 : 68 Ind App 34 (P C). 

[4] Unless good reasons are given, any interference 
with conclusion of trial Court on matters of oral 
evidence is erroneous in law. (Vol. 28) 1941 Mad 
393 {393). 

[5] Lower Court having opportunity of seeing 
witnesses No good reason shown by Appellate Court 

-for interfering with finding of lower Court — Appellate 


judgment set aside, (Vol. 26) 1939 P C 225 (228) : 

1 L R (1939) Kar P C 375 (P C), 

[6] Several suits disposed of by common judgment — 
Appellate court should consider evidence in eaeh case 
separately. (Vol. 11) 1924 i at 245 (247. 248) (DB). 

[7] Mere statement that point is proved or not 
proved is not proper judgment. (Vol. 3^ 1916 Pat 262 
(263) : 2 Pat L Jour 8 (DB) * (Vol 3) 1916 Pat 349 
(350) * (’84) 10 Cal 932 (935; (DB) * (»95) 19 Bom 
828 (326) (DB) * (Vol. 6) 1919 Pat 521 (521). 

[8] judgment merely stating that counsel admits that 
certain evidence is the best evidence is not proper judg- 
ment. (Vol. 3) 1916 All 260 (260). 

[9] Mere statement in judgment that argument of 
p'aintiff *s counsel represent correct view of case U not 
suit cient comp ianee with this rule. (Vol. 8) li#21 
Lah 119 (120; : 2 Lah 271 (DB). 

[10] Judgment disposing of case by saying that point 
is absurd or ridicuious or worthless is not propel 
judgment. (1900) I Low Bur Rul 204 (205) * (71) 
16 Suth W R 280 (281) (DB) * (’b6) 6 Suth W R Aet 
X21 (21) (D. ). 

[11] Statement that the Judge is in agreement with 
lower Cjurt is not pioper judgment. (Vol. 30) 194S 
P i. U (25) : 1 L K (1943) 1 Cal 372 : 70 Jnd App 19 
(P C) * (Vol. 25) 1938 Pat 69 (70) (DB). 

[12] Ihe judgment shou'd not be based on mere 
conjectures and piesumptilons or on evidence not legally 
admitted. (Vo», 5) 19i8 Lah 135 (136) * (Vol. 7) 1920 
Lah 322 (323) * (*01) 6 Cal W“N 31 (32) (DB), 

[13] The whole evidence on the record need not ba 
reviewed. It is enough if the evidence discussed in 
reasonab y adequate for a p oper decision of the case, 
(Vol. 4) 1917 Pat 288 (2o9) (DB) (’^ 9) 11 Suth 
W R 34 (34) (DB) * (Vol. 23) (1936) Lah 543 (544;. 

[14] It is not necessary to discuss a document not, 
brought to the notice ot the Appellate Court. (Vol. OV 
1919 Oudh 44 (4b): 22 Oudh Las 312 (DB;, 

[15] W here a judgment does not discuss a document 
of obvious imporiance, it may be presumed that th» 
Court has not considered it. (Vol 6) 1919 Oudh 44 
(46) : 22 Oudh Cas 312 (DB). 

[But see (Vol. 7) 192U Cal 869 (869) (DB).] 

7. Where the decree appealed from is reversed, ** 
etc — Clause (d).— [l] Where an Appellate Court 
reverses or modifies the decree appealed Jcrom it must 
specify In its judgment the relief to which the appellant 
is entitled; it is not enough merely to say, that the 
appaai is decreed, or that the decree is reversed, (70) 

2 i\ VV P H C U 415 (416) (DB) ^ (’68) 1 Beng 
L R A C 50 (65) (DB) * (Vol. 22) 1935 Rang 
139 (140). 

[2] Conclusions in appellate judgment differing in 
important points from those of trial Court-* Appel lata 
Court must spaeify in its decree modifications necessU 
tated by its conclusions. (’87) 12 All 46 (48). 

8. Summary dismissal of appeal under Order 4U 
Buie 11. — [1] There is a conflict of decisions as to tha 
appUoabl'ity of this rule to oases of summary dismissal 
of an appeal under rule 11, 

(a) Buie applies to such cases and appellate Court ia 
not exempt from writing judgment irf manner prescribed 
by Buie 3i. C98) 25 i al 97 (98) (DB) * (Voi. 10) 1923 
Cal 558 (558) (DB) * (*22) 65 lud Cas 479 (480) (Cai> 
^ (Vol. 18) 1926 Cal 992 (992) (DB) * (’81) 3 Mad 1 
(2). (DB) * (Vol. 18) 1931 All 597 (699); 54 All 220 
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O. 47 R. 81 {contd.) 

(FB) (Overraling 80 All 819) * (Vol. 18) 1931 All 589 
(589) : 53 All 528 (DB) * (Vol. 18) 1926 Bang 129 
(130) : 4 Rang 66. Ovetmlad in (Vol. 28) 1986 

Rang 208 : 14 Rang 173 (F B) on another point.) * 
(Vol 14) 1927 Rang 208 (203) (DB) « ('79) 1879 Pan 
Re No. 100. page 271 (278) (DB) * ('75) 1875 Pan 
Bft No. 45, page 127 (127) (DB) * ('31) 1881 Fan 
Be No. 24, pige 60 (51) (DB) * (Vol. 24) 1937 Lah 
852 (352) * (’06) 9 Oodh Cas 32 (82). 

(b) Bale doss not apply —Appellate Ooart is not boond 
to write formal jadgmant in saoh oases. (Vol. 21) 1934 
Pat 841 (344): 13 Pat 540 (DB) * (Vol. 16) 1929 
Nag 68 (69) : 25 Nag L K 55 (DB) * (’10) 4 Smd L B 
184 (185) (DB) * (Vol. 3) 1916 Upp Bat 9 (10): 
SUppBarBal92 * (Vol. 24) 1937 Bind 206 (207): 
81 Sind L B 167 (DB) * (Vol. 24) 1987 Sind 247 (247) 
PB) * (’ll) 36 Bom 116 (118) (DB) » (’13) 37 Bom 610 
(613) (FB). 

(e) Under elvil oirealar No. 51 of 1820 of Bombaj 
High Court, Appellate Courts are boan.l to oomp y with 
the teqairements of Rile 81 even in cis s falling under 
Rale 11 (’IS) 87 Bom 610 (618) (FH) * ('941 1894 

Bo n P J 113 (118) (DB) * (’91) 1891 Bom P J 289 
(289) (U3). 

[See also (’08) 5 Bom L R 233 (23$) (DB) * (’91) 
1691 BoaBS iS (53) (D3).] 

[2] In spjoial oireamatanaes of any ease, a short 
jadgment may be held saffleient, (’09) 13 Cal W N 
1031 (10)8) (DB) « (>07) a Cal L leic 348 (849) (DB). 

CSee also (Vol. 10) 1923 Cal 558 (538) (OB).] 

[8] Order dismissing appeal under Rule 11 not sub- 
jeot to fattber ippeal — It is not neoeesaty to write 
jndgnent though it woald be satUfaotory if one is 
written. (Vol. 91) 1984 Gil 26 (27) (DB). 

9. Non-eomplUnes with rale -Bfleet—aenenl.— 
pi This rale is imperatlTe and a judgment which 
is not in aoxerdanoe with it, is not ona aosording to 
law. (’87) 9 All 26 (27. 28, 81) (DB) « (Vol, 20) 
1983 Lih 389 (832, 333) * (’85) 7 All 649 (656) (FB) 
-OTacriil^ in IS Oil 23 : 17 Ind App 122 
(P C) an 1 20 0 il 93 : 19 Ind App 223 (P 0) on another 
f mot.) * (’05) J Oadh Oas 290 (293) (DB) (Vol. 7) 1920 
Smd 12 (18) : 14 Sind L R 132 (DB) * (Vol. 10) 1923 
Pat 27a (976) * (’09) 13 Cal W N 143 (145) (DB) * 
(Vol.ll) 1991 All 100 (100,101) * (Vol, 28) 1936 
Bang 269 (963). 

[2] A substantial oomplianoe with the rule is 
enough. What is sabstantial eomplianoe depends on 
the facts and eiroumstanees of each ease. (Vol. 30) 
1943 Oudh 103 (108) * (Vol. 10) 1923 Cal 163 (168, 
164) (DB) * (Vol. 8) 1916 Pat 849 (350) * (Vol. 18) 
1931 All 597 600): 54 All 220 (FB) * (74) 21 Suth 
W B 260 (960, 261) (DB). 

[8] It mast ha evident from the judgment of the 
appellate Coirtthat it has properly appreciated the 
ease his appHed its mind to it and has deoided it 
after oonsidering the evidanee on the record. (Vol. 27) 
1940 Pat 38 (38)^ * 'Vol. 14) 1927 Cal 823 (824) 
ID3) * (Vol. 13) 1926 Cal 545 (545) (DB) * (Vol. 8) 
1916 Lih 181 (140) * (Vol. 1) 1914 Oudh 265 (285) * 
(Vol. 61 1919 Pat 13 (16) (DB) * (Vol, -12) 1925 
.Cal $16 (817) * (Vol. 6) 1919 Lah 336 (357) (DB) * 
(Vol. 12) 1925 All 803 (809). 


[4] Appellate Court substantially oomplying with 

rale. Its jadgmant will not be interfered with metely 
beoaase it does not strictly fulfil the formalities laU 
down therein. (’87) 9 All 26 (31) (OB) * (Vol. 7) 
1920 Sind 12 (13) : 14 Sind L R 132 (DB) * (Vol. 181 
1931 All 597 (600) : 54 All 220 (FB). ' 

[5] The rale does not say that if its requirements an 

not oomplied with, the judgment shall be a nullity. 
rule from its very nature is not intended to affect ilu 
rights of parties to a judgment. It is intended to 
seonre certainty in the ascertainment of what tte 
judgment was. (Vol. 25) 1938 P C 292 (295)- 

66 ind App 12 : I L R (1939) Lah 56 : I L R (1939) 
Kar (PC) 85 (PC). 

10. Seeand appeal— itiaintunabitity of, on groond 
irf non-compliance -[1] A second appeal mil lie on 
the ground that the judgment of the lower Appellate 
Court does not substantially oomp y with this rule, 
and is therefore not a judgment according to law. (Vol, 
28) 1941 Mad 393 (394) * (’03) 31 Mad 469 (470) 
(FB) * (’93) 25 Cal 97 (98) (DB) *(Vol. 11) 1924 All 
100 (100. 101) * (’3.5) 7 All 649 (858) (FB). (Nme.- 
Overruled in 20 Oal 93 : 19 ind App 228 (PO) on 
another point.) ('05) 8 Oudh Cas 290 (292) (DB) 

* fll) 11 Ind Ca- 915 (915) (Low Bur) * (’09) 18 Oal 
■WN 148 (146) (DB) *(Vol. 3) 1916 Upp Bat 9 (10): 
2 Upp Bur Rul 92. (Error may possibly have affected 
deolaion on merits). * (Vol. 6) 1919 Pat 124 (126). 

* (’70) 1870 Pun Ke No. 6 pige 20 (28) (DB). 

[But see (’86) 12 Oil 199 (208) (DB) * (’72) 18 Suth 
W R 473 (473) (DB) * (’66) 4 Bom HO RAC 105 
(108) (DB).] 

[2] Findings of fact of the lower Appellate Oouti 
for which reasons are not given are not ooneinsivem 
second appeal. (’84) 8 Bom 368 f871) (DB) * ( ggj 
19 Bom 328 (326) (DB) * (’08) 33 Oal 818 (816) (DB) 
*(Vol. 14) 1927 Lah-418(419) * (Vol. 14) 1927 Oudh 
95 (96): 29 Oudh Ois 880.- I Look 458 (Vol. 6) 
1918 Lah 386 (8«6) * (Vol. 4) 1917 Pat 288 (289) (DB> 

* (Vol. 3) 1916 Lah 189 (140). 

11. Non-compliance with the rule by lower Appel* 
late Court —Procedure of High Court.— [1] Where 
the lower Appellate Court has not substantially com* 
plied with this rule, the High Oeurt may reverse the 
decree and remand the ease lor disposal aeoordiag to 
law. (’41) 78 Oil L Tour 196 (198) * (Vol. 28) 1941 
Mad 893 (894) » (’87) 9 All 26 (28) (DB) *(’9$) 
17 Bom 428 (430) (DB) * (’98) 25 Oil 97 (98) (DB) 

* (’08) 31 Mad 469 (470, 471) (FB) (’84) 6 All 38$ 
(885) (DB) * (Vol. 11) 1924 All 100 (101) * (Vol. 10) 
1923 Cal 553 (558) (DB) * (Vol. 14) 1927 Rang 208 
(208) (DB) * (Vol. 13) 1926 Rang 129 (131) : 4 Bang 
66. (Note.— Overruled In (Vol. 23) 1936 Rang 208: 
14 Bang 178 (FB) on another point) ♦(Vol. 10) 192$ Pat 
275 (276) * (Vol. 25) 1928 Oudh 874 (375) (DB) * 
(Vol: 14) 1927 Oudh 95 (97): 29 Oudh Ois 830: 

1 Luck 458 * (Vol. 13) 1928 Mad 16 (17) * (Vol 14)' 
1927 Lah 418 (419) * (Vol. 15) 1928 Lah 655 (657). 

“[But see (’86) 12 Cal 199 (203) (DB) ♦ (’84) 10 Oil 
982 (935, 936) (DB) ♦ (’72) 13 Suth W R 473 (47$) 
(DB) ♦ (’73) 20 Suth W B 40$ (404) (OB) *(’79) ISTO" 
Pan Be No. 100 page 271 (273) (OB).] 

[2] The High Oourt may, instead of remanding the 
whole case, oall for fresh findings from the lower 
Appellate Court. (Vol. 8) 1918 Mad 427 (427) (DB). 
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32. The judgment may be for eonfiiming, varying or reversing the decree from which th« 
What jiadoment appeal is preferred, cr, if the parties to the apjeal agree as to the form which 

may direct. the decree in appeal shall take, or as to the order to be made in appeal, the 

Appellate Court may pass a decree or make an order accordingly. 

[1882— S. 577; 1877— S. 577; 1859-S. 360.] 

33. The Appellate Court shall have power to pass any decree and make any order which 
Power oi Conrt ought to have been passed or made and to pass or make such further or other 

of Appeal. decree or order as the ease may require, and this power may be exercised by the 

Court notwitbstandii g that the aj peal is as to part only of the decree and may be exercised in 
fa\our of all or any of the respondents or parties, although such respondents or parties may not 
have filed any appeal or objection. 

ft [Provided that the Appellate Court shall not make any order under section 85A, in 
pursuance of any objection on which the Court from whose decree the appeal is preferred has 
omitted or refused to make such order.] 

Illustration^ 

A claims a sum of money as due to him from X or Y, and in a suit against both obtains a deovea 
against X X appeals and A and Y ere respondents. The Appellate Court decides in favour of X. It has powee 
to pass a decree against Y, 

[C/. R. S. C. O. 58 R, 4.] 

a. Inserted by the Civil Procedure (Amendment) Act, 1922 (9 [IX] of 1922), S. 4 which under S. 1 (2) el 
the Act may be brought into force in any Province by the Provincial Government on any specified 
dates, The Act has accordingly been brought into force in Bombay, Bengal, U, P., Punjab, Bihar, 

O. P., Assam, Orissa and Smd. 

OBJECTS AND SEASONS. 

The Committee consider it most important that an Appellate Court should have the fullest power to do 
complete justice between the parties. The illustration indicates a type of case for which provision is intended to ha 
made.”— S.O.R, 


0. 41 H. 31 (conid,) 

12. Appeal In proceedings under Seetion 476 of 
the Criminal Irocedure Code.- [1] The judgment in 
an appeal in proceedings under B 476 of t^e Criminal 
Procbilure Code must give reasons for the decision. 
(Vol. 18) 1981 Cal 454 (454, 465) (DB) * (Vol, 14) 1927 
Cal 284 (284, 285} : 54 Cal 355 (DB). 

13. Applicability of rule to High Court.— [1] The 
High Court must give reasons fox its decision in its 
judgments. (’89) 11 All 460 (470) : 16 Ind App 205 
(P C) ’i^(*69) 12 Moo Ind App 495 (602) (P 0). 

[See also (Vol. 25} 1938 P 0 292 (295) : 66 Ind App 
12: ILR (1939) Lab 56; 1 LB (1989) KarPO 85 
ffO)]. 

[Bat see (*87) 9 All 93 (95) (FB).] 

[2] Under Order 49 Rule 2, where at the commence- 
ment of the present Code there were, in force, any 
rules for the recording of judgments by Charter^ 
High Courts, the present rule cannot in any way 
afiect the operation of such rules. (Vol. 16) 1929 All 
403 (403) (DB). 

[See also f^^7) 9 All 93 (95, 96) (FB).], 

OBDEB 41 RULE 32— Note 1. 

[1] Under this rule, an Appellate Court hag no 
power to dismiss” an appeal.!, ihe judgment must be 
one for confirming, varying or reversing the decree 
appealed from. But an appeal may be ’’dismissed** 
under Buie 11, as being incompetent, as where it is 
time- barred or is barred under section 102. (’12) 39 Cal 
925 (930) (DB). 

[See also (’72) 14 Moo Ind App 465 (490, 491, 492) 
(PC) *(’09) 5 Low Bur Bui 11 (11).] 


[2] Trial Court fixing by decree time for payment 
of Court-fees Appeal fi'ed— Appellate Court can vary 
the order by extending time tor payment. (Vol, 25) 
1938 All 160 (151). 

[3] Decree modified in appeal— Appellate decree 
supersedes lower Couit’s decree in toto* (Vol. 30} 1948 
Madleo (161) *(1900) 2S Mad 60 i67) (DB). 

[4] Appeal from High Court judgment withdrawn 
latex on as parties compromised— High Court’s deei- 
sionis final. (*83) 6 Mad 43 (46, 47) (DB). 

[5] Judgment of lower Court affirmed — Time pang 
from appellate- judgment. (’69) 5 Mad H CB 215 
(219) (Db). 

OBDEB 41 RULE 33— SYNOPSIS. 

1. Scope of rule. 

2. Any “decree or order which ought to have been 

passed. 

8. '' Such further or other decree or order.** 

4. Power to take cognizance of subsequent events. 

5. Appeal only as to part of the decree. 

6. Power may be exercised in favour of respoii*> 

dents or parties who have not filed appeal 
or cross-objections. 

7. Power can be exercised in favour of persom 

not parties to appeal. 

8. Decree against several persona— Appeal or 

cross-objections by one— Power o± Appel- 
late Court to set aside decree against ail, 

8a. Cross-objections against co-respondent. 

9. Power, if can be exaroised against person not 
party to appeal. 
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10. Addition of parties in appeal. 

IL. Illustration to the rule. 

12, Proviso. 

18. Limitation-— Limitation Act, S. 3 and Art. 
lo2. 

14. Bes judicata. 

Id, Remand. 

16. Second appsal. 

17. Privy Counoli appeal* 

18. Bevxsion. 

lif» Letters r’atent appeal. 

1. Scope of rule..- [1] xhe object of th^ rule is to 
snab.e tne ppai ate court to do compete justice 
between the pu,£tL6s and to ‘ avoid contradictory and 
inconsistent uecisions on the same 'juestions in the 
game suit (Voi. 29) 1942 l'at204 (209): 20 Pat 311 
(DBj *(11/ 84 rvii 82 (84, 35) (rB)-. (iSo suuioient 
reason for a respondent neglecting to appeal or die 
objections — Grant ox rCiief to cespondeut unaer this rule 
is not justiued.) * (Vo.. 3) 1913 xsag 223 (281) . 14 Nag 
L K oo. (Keaef in favour of a person noi party to 
appeal and not Ciaimed by him cannot be granted.) 

* 15) 1923 All / I ^30): 50 All 2l3 (UB) * (Vol. 
8)1916 l'at400 (401): 1 Pat L Jour 148 * (V-oi, 6) 

1919 Mad j.9o (19?) (1)B). 

[bee (Voi. 5) 1918 Mad 794 (799) : 40 Alad 846 

[bee also report of the Special Committee.)] 

[2] For this purpose a discretionary power is conferred 

on the Appellate Court to pass such aecrea or order as 
ought to ua*e been passed or as the nature of the case 
may require. (VOi. 0 Dah 483 (4*0) : 1 Lah 396 
(Party taL.mg to a\aii himaeif of the ordinary remedy 
open to him ^th power suou.d not be esiercised) * (Voi. 
2u) 1988 i-ah 632 (63o) (UB) * (Voi. 20) 1988 xVjad 306 
{303}. (Powers under this rule can be exercised in 
favour ot party not on record in appeal) * (Voi. 7) JL920 
C!ai 26<!h (20 0 ^Gourt not bound to take action 

«uder ivu.e 88) * (Voi. 14) 1927 P C 2o2 (2o6) : 6 hang 
■29 : 55 lUd App 7 (P 0/ (Do.) * (Voi. 16) 1923 rtil 746 
4750, ioi, : 51 An 6o (DB). (ihough the discre- 
tion is wide i^oart is not bound to use it) * (Voi. 15) 1928 
Lah 699 ^oOi) : 9 Lah 291 (DB) (Do.) * (Voi. 13) 1^81 
Mad 018 (oro, 619) (Do) * (Vol. 17) 1980 Mad 707 
{70 0 (iveiusai to act under the rule is not an error of 
law witn which the second Appellate Court is bound to 
interfere). 

[See also (Vol. 22) 1935 Lah 378 (379)]. 

[3] Ihe discretion conferred is wide. (Vol, 1) 1914 
Cai 722 (<28) (DB) * (Vol. 8) 1916 Cal 186 (149) : 43 
Cal 190 (L>h) * (»11) 1911 Pun L R No. 108 P. 409 
(410) (jl/B) ^ (Vol 7) 1920 Pat 77 (81) : 5 Pat L Jour 328 
(DB) *(Voi. lb) 1981 Bom 283 (294) (DB) * (Vol. 13) 

1920 C-Li d< (58) (DB) * (Voi. 14) 192 / Mad 620 (621, 
622) . 50 xvxad 614 (DB) * (Vol. 22) X985 Lah 3/8 (879) 

* (’ll) 84 ^ili 32 (84) (F'B) (iH proper oases Court 
ahouid not hesitate to use the discretion) * (Voi. 6) 1918 
Cai 18 (i^) ^SB) (Do-) * (Voi. 17) 1980 Mad 801 (805, 
306) : 08 Mad 881 (IB) (Do.) * (Vo*. 12) 1925 Lah 155 
(16o) (On reversal of decree for one reiief, alternative 
reuef snouid be granted U justice re4Uire3it). 

[4] But as the power is in derogation of the general 
principle that a Polity cannot avoid a decree against him 
without hang any appeal or cross- objection, it must be 
e^receiaed with care and cauuon. (Vol. 5) 1918 Cal 13 


(14, 16) (SB) * (’13) (1913) Mad W N 1024 (1024) * 
(Vol. 20) 1983 Lah 682 (635) (DB) * (’ll) 34 All 32 (84>. 
(FB). (No sufbeient reason for neglecting to appeal or 
file objections — Power conferred by this rule should not 
be exercised) * (Vol. 7) 1920 Pat 77 (82) : 3 Pat { Jour 
328 (DB) * (Vol. 13) 1926 Cal 67 (59) (I B) * (Vo . 15> 
1928 All 746 (760) : 51 All 63 (DB) * (Vol 15) 1928. 
Lah 599 (601) : 9 Lah 291 iDB) * (Vo . 22) 1935 Mad 
176 (178) * (Vol. 24) 1937 Pesh 69 (71). 

[5] No hard and fast rule can, however, be laid down, 
as to the circumstances under which the p jwer may or 
may not be exercised and each case must depend on its. 
own facts. (Vol. 20) 1933 Mad 806 (80<'^') *iVol. 1), 
19i4 Cm 722 (723) (DB) * (*11) 34 All 82 (‘34) (FB) * 
(Vol. 14) 1927 All 453 (464) : 49 All 224 (DB) * (VoL 
17) 1980 Mad 801 (806) : 53 Mad 881 (FB). 

[6] ibere is no restriction as to the class of suits to 
which the rule applies. (Vol. 9) 1922 i at 393 (l99): 
49 Cal 379 (DB). (Rule appdes topirtition suhs) * 
(Vol. 18) 1981 Alad 6 (8) (Ud). (Suit to sat aside decree 
passed against several defendants — Amount of liabili- 
ties of the defendants could not be separated in this 
case). 

[7] Suits against several defendants Applicability 
of ru>e is not confined to cases of one cause ot a^-tion or 
ground of liability against the defends uts. (Voi. 24), 
1937 Fat 628 (631) : 16 Pat 557 (DB). 

[8] The rule app iea to second appeals. (See 0,42' 
R.l). (Voi. 30) x943 All 842 (343) (DB) ( (Vol. 13). 
1926 P C 34 : 49 Mad 435 : 53 Ind Aj p 34 (PC) ex- 
p ained) * .Vol. 27) 1940 Pat 300 (302) (DB). 

[9] Applications for revision— Principle of the rule 
app iea. (Vol. 11/ 1924 Nag 154 (155) .C)urt of Small 
Causes decreed plaimifi’s ciaim against detendam 2 and 
dismissed it as against defendant 1 - Revisi* n by defen- 
dant 2 — Kev'isional Court while dismissing claim 
against defendant 2 can decree the same against defen- 
dant 1/. 

2. Any decree or order which ought to have been 
passed.— [L] 1 hree out of four trustees bring a suit for 
rent against lessee of trust properties, adding other 
trustee as second defendant — Trial Couit passes decree 
for three-fourths of rent in favour of plaintifl‘s, and 
for one-iourth, in favour of second defendant First 
defendant ap^'eals. — Appellate Court dismissing appeal 
passes a decree for entire sum m fa^iour of plaintiff's 
declaring at the same time, that one-fourth of it is for 
the second defendant's share. Held that the Appellate 
Court has power to do so. (Vol. 3) 1916 P C 182 (184, 
185) : 44 Cal 759 : 44 Ind App 65 (PC). 

[See also (Vol. 8) 1916 P C 96 (101) : 48 Cal 660' 
(P 0), (A suing B C- Decree in favour of A and C— 
Appeal by B — Appellate Court can transpose C as 
plaintiff and maintain decree in his favour). 

[2] Plaintiffs sue for a declaration that the proceed- 
ings taken against them by the defendants are ultra- 
vires and null and void. The trial Court passes an order 
of mandamus against them instead of giving a declara- 
tory decree. The defendants appeal. The Appellate 
Court considers that an order of mandamus should not 
have been passed but that a decree for a declaration 
should have been passed. t has power to pass such a 
decree. (Vol. 19) 1932 Rang 123 (128): 10 Rang 412 
(FB). 

[3] Suit against A and B— Decree against A but suit 
dismissed against B without costs— Appeal by A— 
Appellate Court can while aceepiing appeal and dismis- 
sing suit against A as well award costs of suit to B also 
though he has not appealed. (Vol, 29) 1942 Cal 26T. 
(260) : ILR (1941) 2 <„al 556 (DB). 
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[4] In dismis'sins appeal, Appellate Court cjan amend 
decree (Voi. 6) 1919 Lah 341 (344} (DB) ^ (Voi. 6) 1919 
Pat 196 (199) (DB) ^ (Voi. 5) 191S Nag 41 (44) ■** (Voi. 
Z) 1916 Mad 538 (540) (DB). 

[See also (Voi. 11) 1924 Pat 322 (324). 

[5] Even thongli appeal ma,Y not be from order of 
xefasal to extend time. Appellate Conrt can, in appeal 
from order setting aside award, extend time for making 
award. (Voi. 7} 1920 Cal 115 (117) ; 46 Cal 1059 (DB). 

[6] Plaintiff claiming reliefs in alternative— Trial 
Court spanning one relief— -Appellate Court can grant 
the oaier om instead. (Voi. 2) 1915 Cal 579 (582) 
(DB). 

[7] Sait for specific performance of contract to sell 
immovable property — Subseqaent vendee also defendant 
—Appellate Court has, while dismissing defendant’s 
appeal power to pass a decree in the proper form. (1912j 
22 Mad L Jour 124 (125) (DB) (Voi. 2) 1915 Mad 
87 (87). 

[8] Appeal by defendant— Appellant’s contention was 
that suit had abated — Appellate Court can hold so — 
This case however makes no reference to this rule, 
(Voi. 16) 1929 Lah 256 (256). 

[D] Trial Court rejecting plaint for want of court-fee 
— Appellate Court reversing order may reject plaint on 
another ground, viz., on the ground of suit being barred 
by limitation. (Voi. 10) 1923 Nag 30 (31), 

[10] Trial Coart decreeing suit on a particular ground 
— Appellate Court can reverse decision on that point 
but may maintain the decree on another ground. (’13) 6 
Low Bur Rul 144 (145). 

3. " Such further or other decree or order.”— [1] 

Appellate Court has power to deal with the ease in any 
way that may seem equitable to all the parties concer- 
ned. ('ll) 1911 Pun L R No. 103 p. 409 (410) ^ '(Voi. 
8) 1916 Cal 186 (149): 43 Cal 790 (DB). (Cross- 
objection against co-respondent— Appellate Court has 
power to alter decree of the trial Court) ^ (Voi. 3) 1916 
Mad 56 (57) (DB). (Suit for possession by purchaser 
who had not paid full price— Appellate Court decreed 
possession subject to the condition that plaintiff depo- 
sited the balance within specified time) ^ (Voi. 25) 1938 
All 150 (151) (Power to extend time fixed by lower 
Court's decree for payment of court-fees) * (Voi. 22) 
1985 Pat 497 (498) (The powers of a Court of Appeal 
are not restricted to affirmation, reversal or modification 
of the decree appealed from). 

[2j Powers of Appellate Court to pass orders which 
ought to have been passed are very wide. (Voi. 4) 1917 
PC 111 (115) (P C). 

[3] A property, the subject of two mortgages, one in 
favour of A and the other in favour of B, is sold for 
arrears of revenue and purchased by C. A sues for the 
enforcement of his mortgage against the surplus sale 
proceeds and makes B, a defendant to the suit claim- 
ing priority over him. The suit is decreed. B appeals 
against the decree. In the meanwhile there is a suit by 
B for setting aside the revenue sale and this suit is 
also decreed. C, appeals against this decree. Both 
appeals are heard together and one dismissed. The 
appellate Court can in dismissing the appeals direct that 
A’s rights should be enforced against the property 


instead of against the sale proceeds. (Voi. 4) 1917 P C 
111 (IIS, 115) (P C). 

[4] A suit is erroneously dismissed on the merit*: 
instead of for default. In appeal filed by the plaintiff 
the Appellate Court can, not only pass an order of 
dismissal for default, but also a further order that the 
suit do stand restored and that the lower Court do 
proceed to try the suit according to law, (*10) 33 Mad 
•241 (245) (DB). 

[5] Where on an application to set aside an exe» 
eutioii sale on the ground of the price being less than 
that payable under certain rules, the lower Court 
refuses to set aside the sale, and, on appeal, the 
Appellate Court considers that the sale should be set 
aside, it has power to accept the purchaser’s offer of a 
higher price, and to leave the sale undistuibed. (Voi. 
17) 1930 Bom 290 (292) : 54 Bom 348 (DB). 

[6] Appellate Court not to grant relief not asked for 
in olaint. (Voi. 5) 1918 Nag 228 (231) : 14 Nag L R 
56 (Voi. 4) 1917 Pat 42 (48) : 2 Pat L Jour 698 (DB). 
MVol. 10) 1923 All 235 (241, 242) (DB). 

[7] Appeal from ex parie decree— Power of the 
Appellate Court in appeal from ex parte decree is not 
confined only to the investigation of the cause of non- 
appearance. (Voi. 16) 1929 Cal 3*22 (325) : 56 Cal 21 
(DB). 

[8] Appellate Court may issue a fresh commission 
for the purpose ot examining accounts and remedying 
certain mistakes and omission made by another 
commissioner. (Voi. 10) 1928 Lah 115 (116) ; 8 Lah 
382 (DB). 

[9] It the record oi a case under appeal is lost, the 
Appellate Court has power to remand the case for re- 
construction of the record. (Voi. 10)1923 Mad 647 (648» 
649): 46 Mad 679 (SB). 

[10] Suit for removal of mutawalli and appointment 
of new mutawalli dismissed — Appellate Court agree- 
ing with conclusion of trial Court but in interest of 
trust, settling scheme — Held that nothwithstanding 
the absence of sanction under S. 92. Appellate Court 
bad power under this rule to do so as it did. (Voi. 23) 
1936 Lah 361 (362) (DB). {Note: It is doubtful 
whether the above decision is correct). 

4. Power to take cognizanee of subsequent events.-- 
[1] See also Notes on O. 7 R. 7 and on O. 41 R 27. 

[•2] As a general rule, a Court of Appeal, in con- 
sidering the correctness of the judgment of the Court 
below, will confine itself to the state of the case at the 
time such jadgment was rendered, and will not take 
notice of any facts which may have arisen subsequently. 
(’61—63) 9 Moo 3nd App 287 (330) (PC) ^ (VoJ. 14) 
1927 Lah 198 (199) : 8 Lah 215 (DB). 

[3] But the Court will, in exceptional cases, depart 
from this rule, especially where, by so doing it can 
shorten litigation and best attain the ends of justice. 
In such Cases it is' not only competent to a Court of 
Appeal, but it may be its duty to take notice of events 
which have happend subsequently to the passing of the 
decree or order appealed against. (Voi. 30) 1943 Oudh 
271 (272) : 19 Luck 29 (DB). (Appellate Court can take 
cognizance of a change of circumstances or a law having 
retrospective effect made during the pendency of the 
appeal.) *{VoI. 29) 1942 Mad 291 (293) (New Act 
passed pending appeal*) 
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[4] No doabts, powers conferred by O. 41 R. 33 on 
Appellate Conrts are very wide but they cannot be 
exeicised so as to affect a vested right, for instance by 
virtue of law of limitation or right declared to be vested 
by a decree of the trial Court in a pce-eroptor. (Vol. 31) 
1944 Lah 319 (321) : I L R (1944) Lah 443 (FB). 

[5] Plaintiff’s claim to property as her father’s 
heir negativ ed by trial Court— Pending plaintiff’s appeal, 
one of the defendants dying and piaintiff becoming 
entitled to suit property as her heir — Plaintiffs fresh 
rights could not be declared in the shit as brought. 
(Vol. 32) 1945 Pat 87 (92) : 23 Pat 608. 

[ 6 ] Appeal before Privy Council— Alteration in 
ease law during pendency of appeal before High Court- 
Pi aintifi p aced m most embarrassing position Dis- 
missal of suit entailing risk of ioiustioe — Plaintiff held 
should be allowed to amend pleadings by raising new 
issues and new lines of argument — Case remanded to 
'High Court. (Vol. 28) 1941 F C 85 ( 88 ) : I L R (1942) 
Pom 75 : i L R (1941) Kar P C 134 : 69 Ind App 
64 (PC). 

[7] Subsequent litigation can be taken into cona- 
deratioLi (Vol. 2 ^^) 1941 F C 5 (1.-3, 14) : 1940 F C K 
84 : 20 Pat 429 : I L R (1941) Kar F C 1 (FC) (36 
Mad 439 and (Vol. 23) 1936 P C 49 : 15 Pat 268 : 63 
Ind i^pp 47 (P 0 } relied on). 

[ 8 ] Plea for res judicaH based on final judgment 
between the parties delivered pending appeal. (Vol. 28) 
1941 Mad 815 (816), 

[9] F ntry in Land Registration Record made since 
institution of appeal. (Vol. 27) 1940 Pat 300 (302) 
(DB). 

[10] Con it is entitled to take into consideration 
e' ents subse juent to the date of p'aint, provided this 
can be done without prejudice to the parties. (Vol. 21) 
1934 Mad 675 (676). 

[ 11 ] Change in case of law was held sufficient 
ground for not filing , cross-objections. (Vol, 12) 1926 
Mad 266 (268). 

[12] Appellate Court can consider a subsequent 
change in the case affecting rights of parties. (Vol. 17) 
1930 Bang 190 (191) (DB). 

[13] Statute affecting vested rights of parties passed 
after passing of decree but before hearing of appeal 
therefrom— Appellate Court should consider new statute 
affecting rights in new appeal before it. (Vol. 23) 1936 
Bom 37 (40) : 60 tom 126 (DB). 

[14] Decree against sale proceeds of mortgaged 
pi opcrty— Subsequently sale set aside — ^Appellate Court 
pissed a decree against the mortgaged property, (Vol. 4) 
1917 P C 111 (113, 115) (PC). 

[15] Lower C ourt ordering execution in conformity 
with procedure then in force — Change in processual law, 
affecting initiation of execution proceedings — Execu- 
tion legally started does not become illegal and Appel- 
late Court should not interfere with lower Court’s order. 
(Vol. 16) 1928 Mad 1194 (1194) (DB), (Quarter V. 
Mspleson (1883) 9 Q B D 672 distinguished). 

5. Appe^il only as to part of the decree. — [1] This 
rule expressly empowers the Appellate Court on an 
appeal from one part of the decree, to reverse or 


modify the other part. (Vol. 7 ) 1920 Cal 428 ( 43 ij 
(DB) *(Vol. 13) 1926 Cal 1042 (1043, 1046) (Dm. 
(Thus Appellate Court can dismiss the suit though the 
appeal is not directed against the whole decree) */Vol 
12 ) 1925 Mad 266 (267, 268). ^ ^ ’ 

[ 2 ] But this power should be exercised only where 
the portion of the decree appealed against is so in- 
separably connected with the portion not appealed 
against that justice cannot be done unless the latter 
portion is also interfered with. (Vol. 24) 1937 Fat 40 
(43): 16 Pat 45 (DB). (Appellate Court would not 
fnterfere where there are two independent transactions, 
though the questions of law and fact involved in both 
of them to some extent are the same). 

[3] Plaintiff’s claim to certain lands in defendant’s 
village based on custom of dhar dhura decreed — I'efen- 
danfs owning separate and independent shares in village 
— Appeal by some of co-sharers defendants belonging to 
one family and independent of other co-sharers claim- 
ing that the plaintifi’s suit be dismissed as against them 
-—Dismissal of plaintiff’s suit as against appellants can- 
not result in confiicting decrees,* and Appellate Court 
held had power to do so. (Vol. 30) 1943 All 68 (?4) 
(DB). 

[4] Where there are several suits and a separate 
decree is passed in each of them, the appellate Court 
has no jurisdlstion in an appeal against one of them to 
set aside the other decrees. (Vol. 12 ) 1925 Bom 290 
(291) (DB) * (Vol. 6 ) 1919 Lah 201 (202) ; 1919 Pun 
Be No. 116 . 

6 . Power may be exercised In favour of respondents 
or parties ipvho have not tiled appeal or cross-oajpe- 
tions.-— [ 1 ] As an ordinary rule, an appellate Court 
must not reverse or vary a decree in favour of a party 
who has not preferred an\ appeal or cross-objection 
against it, and this general luie holds good notwith- 
standing the enactment ot Rule 33. (’ll) 34 All 33 
(36) (FB) ^ (Vol. 26) 1939 P C 86 (91) : I L B (1939) 
Kar (PC) 149 (PC) * (Vol. 26) 1939 Cal 682 (585) 
(DB) * (Vol. 26) 1939 Cal 693 (594) (DB). (Suit dis- 
missed against A, one of the defendants — Ko appeal or 
cross-objection filed against this decision — Deciee against 
other defendants reversed in first appeal— Second 
appeal by plaintiff — Belief against A cannot be granted 
in second appeal) 4^ (Vol. 22 ) 1935 Nag 243 ( 244 ) 
(Claim decre^ in part— Appeal by defendant— Res- 
pondent not filing cross-objection in respect of claims 
disallow^ — He cannot be allowed to argue in favour 
of that claim under O. 41 B. 33). 

[ 2 ] But in exceptional cases, the rule enables as 
appellate Court to pass such decree as ought to have 
been \ assed; or as the nature of the case may inquire, 
even if such decree would be in favour of parties who 
have not filed any appeal or cross-objections against the 
lower Ocurt’s decree. (Vol, 29) 1942 Pat 493 (605, 506); 
21 Pat 397 (DB), (Claim to compound interest based 
On agreement partly allowed by trial Court — Appeal by 
plaintiff -Gross-ohjection by some of defeudants-res- 
poD dents that suit was not maintainable — Agreement 
found void - Suit held should be dismissed against aU" 
defendants as otherwise it would result in two contra- 
dictory decrees) * (Vol. 16) 1929 Cal 123 (126) : 66 
Cal 698 (DB). (Such power can be exercised, e-g,, 
where Court is put in a position of having to make 
imji ossible contradictory or unworkable orders) * (VoL 
3) 1916 P C 182 (184. 186) : 44 Cal 759 : 44 Ind App 
66 (P C) * (Vol. 18) 1931 P G 234 (239) : 68 Ind App 
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350 : 54 Mad 774 (P C) # (Vol. 27) 1940 Pat 47 (48) 
(A pellate Court has power to alter a decree in favour 
of a respond‘»nt who has not filed an ap tal or objec- 
tion, althou^h the alteration is to the delnm nt of the 
other re-iPondents' ^ {Vol. 25) 1938 Pat 275 (276) ; 
17 Pat 338 (DB). (Suit aiiainst two sets of defend ints 
—Plaintiff claiming reli f against defendants first party 
or in alternative against defendants second party — Trial 
Court holding defendants first party liable— Ipreal 
filed by defendants first party— Ap ellate Court is 
entitled under 0. 41 E. 33, to pa^s decree against defen- 
dants second party even though there is no appeal by 
plaintifi) * (Vol. 25) 1938 Mad 322 (323) (DB). 

[But see (Vol. 7) 1920 C)udh 145 (146) : 23 Oudh 
» Gbs 110 (This case makes no reference to Rule 33 and 
follows a decision under the old Code) 

[3] Ordinarily, the power conferred by this rule 
will be conuned to those cases where, as a result of 
interference in favour of the appell nt, farther inter- 
ference with the decree of the lower Ojurt is rendered 
necessary, m zder to adjust the rights of the parties 
according to justice, equity and good conscience. (Vol. 
1) 1914 Cal 722 (723) (DB) * ('ll) 34 AU 32 (35) (FB) 
* (Vol. 22) 1935 Cal 458 (459). (The provisions of 
this rule should not be applied so as to enable a party 
to ignore other provisions of the code, e.g.. Order 41 
Rale 22) * (Vol. 20) 1938 Nag 186 (186) : 29 Nag L R 
173. (Buie is applicable where the surt is against defen- 
dants m the alternative) * (Vol. 21) 1934 Pat 134 (141, 
142) : 13 Pat 200 (DB) * (Vol. 21) 1934 Pat 524 (626) 
(But where distinct an separate decree is passed against 
non-appealing defendant Appellate Court ought not to 
interfere in his favour). 

[4] A claims Bs. 500 as due to him either from B 
or C and. In a suit against both of them claiming 
relief in the aJternativs, obtains a decree against B. 
B appeals making A and 0 respondents. The appellate 
Court comes to the conclusion that C and not B is liable 
to A. It has jurisdiction while allowing B^s appeal to 
pass a decree in favour of A against C. (Vol. 30) 1943 
All 342 (344) (DB) * (Vol. 25) 1938 Pat 275 (276) : 
17 Pat 388 (DB). 

[See also (Vol. 24) 1937 Pat 628 (681): 18 Pat 557 
(DB).] (Buit for contribution against two sets of defen- 
dants— Decree passed in suit — Appeals filed by plain- 
tili and one set of defendants— Latter can raise in their 
appeal question of liability of the other defendants 
though plaintiff in his appeal does not claim any relief 
against such defendants). 

[5] A sues B and 0 for a cectaia sum of money. 
The suit is decreed against B and dismissed against G. 
B appeals making A and 0 respondents to the appeal. 
The appellate Court can, whUe reversing the decree 
against B, pass a decree against G or if it considers 
necessary against both B and C. (’22) 64 Ind Cas 178 

B (DB)(Cal) * (Vol. 18)1931 Lah 370 (371) (DB). 

for price of goods sold) * (Vol. 18) 1931 Nag 97 
(98) (Assignee of debt suing assignor and debtor) ♦ (*04) 
81 Cal 643 (646, 646) (FB). (Suit for contribution) ♦ 
(Vol 14) 1927 Mad 849 (350), (Suit on mortgage — 
Trial Court decreed suit against one of the defendants 
1^0 appealed— Appellata Court passed a decree against 
all defendants) ^ (Tel 24) 1937 Pat 828 (831) : 16 Pat 
967 (DB). (B asking for sudh rarzation so that his own 
liability may be reduced— Decree may be pasted agi^t 
both Band C) « (»4(^ 18T Ind Cas 684 (885) (DB) (Pat) 
<Do.). 


[6] A suit is brought on behalf of the public for a 

declaration (a) and that the public are entitle! to use 
the locks on a certain liver without paying tolls to the 
defendant, and (6) that the defendant is under an obli- 
gation to keep the locks in repair. The trial c. curt 
holds that the plaintiff is entitled to use the l'./cks with- 
out paying tolls but the defendant is unde’' no obliga- 
tion to keep the locks in repair and a decree is aecord- 
ingly passed. The defendant appeals, hut the plaintiff 
neither appeals or files cross-obiections against the 
decree. The appellate Court has juri^^dietion to pass a 
decree deelaring that the public are liable to pay tolls 
and also declaring that the defendant is under an 
obligation to keep the locks in repair. (1901) 2 Cb B 
671 (720) Attomey-0'»neral V. Simpson * (Vol. 15) 
1928 All 77 (80) : 50 All 218 (DB). (Decree against 
mother and minor son -Direction that properties in one 
village to be sold — Appeal — Minor son found not liable 
— Decree against mother can be directed to be enforced 
against properties in another village also * (Vol. 18) 
1951 PC 284 (239): 58 Ind App 850: 54 Mad 774 
(P (Confirming (Vol. 17) 1930 Mad 154). . • *> 

[7] A is the vendee of certain lande from B. B falls 

to deliver possession of the lands to A. A sues B fOr 
possession, or in the alternative for the return of the 
parohase-money. The trial Court awards A a deome 
for possess on. B appeals. The appellate Court oon- 
siders that A is not entitled to sue for possession, but 
entitled to the return of the parohase-money. The 
appellate Court can vary the decree accordingly. (*08) 
18 Mid L Jour 586 ^587, 588) (DB). (But case would 
have been different had the trial Court refused prayer 
for possession— In such a case app-lUte Court could 
have no power to alter the decree to one ot possession 
in the absence of oros^-objection) * (Vol. 12/ 1925 Lah 
155 ( 156). Where plaintifi made alternative claims on 
one of which the trial Court decreed the claimj the 
appellate Court in reversing the decree is bound to see 
whether the plaintifi is not entitled to the alternative 
relief). ^ 

[See also (Vol. 24) 1987 Cal 10 (12) (DB)]. 

[8] A, an auction-purchaser, sues B, the judgment- 
debtor, for possession or in the alternative G the decree- 
holder, for refund of the purchase-money. The trial 
Court decrees possession. B appeals making A and C 
respondents. The Appellate Court comes to the con- 
clusion that A is not entitled to recover possession from 
B heft is entitled to the refund of the purchase-money 
from C. \ decree may be passed to this effect. (’13) 
15 Bom L B 41 (44) (DB) * (Vol. 14) 1927 Oal 831 
(882) (DB). (Trial Court decreed refund of purchase- 
money —Appellate Court decreed possession). 

[9] A selling certain land to B— B deprived of saeh 
land owing to action of 0—B suing A and G oiaiming' 
possession of land and in the alternative re^nd of 
purchase-money from A — ^Trial Gburt holding that he 
was not entitled to get the land and decreeing his 

for money against A— Appeal by A unpleadhig B and 
C —Appellate Court holding that A was not liable and 
that B was entitled to zwover the land — ^A decree um 
be passed for possesskm of the land in favour of B 
against G. (Toi. 25) 1998 Fat 823 (324). 

[10] A mortgaging .oectain land to B with possesatwi 
— deprived of land by C— B suing A and 0. ela^iag 
a decree against A for i^oad of eonsideration or ia the 
alternative a deoree tar possession agunst 0— 

Court holding that A had »e sight te mortgage the hmd 
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4 ind passing a decree tor refund of consideration against 
V»ini - Appeal by A impleading B and 0 as respondents 
— Appellate Court holding that the mortgage was good 
and reversing trial Court’s decree for refund of conside- 
ration can at the same time pass a decree for possession 
in B*s favour against C. (Vol. 27) 1940 Pat 47 (48). 

[11] Suit by plaintiS for share in deceased’s property 
— PlainthBE conceding that defendant 1 was entitled to 
Rs. 5,000 and claiming that he and defendants 2 and S 
were each entitled to sixth share in surplus and paying 
court-fee on share claimed —Suit decreed as aforesaid — 
Appeal by defendant 2 alone allowed and defendant 2 
held entitled to sixth share in whole property — No 
appeal or memo, of objections by plaintiff and defendant 
3 — Variation of decree by Appellate Court in favour of 
plaintiff and defendant 3 by allowing them sixth share 
ip whole property, held erroneous. (Vol. 32) 1945 Mad 
47 (49). 

[12] Decree in favour of plaintiff of trial Court sup- 
plemented by Appellate Court in appeal by defendant— 
No new relief added but decree merely elucidated in 
favour of plaintiff — Decree of appellate Court supple- 
menting that of trial Court is valid. (Vol. 33) 1946 
Nag 228 (230) : I L R (1946) Nag 246. 

[13] A and B sue C for j'ecovery of certain property. 
The trial Court passes a decree in A’s favour but dis- 
inisses B’s suit. C appeals. B neither appeals nor 
prefers cross-objections. The Appellate Court holds 
that B and not A is the person entitled. It can pass a 
decree m B’s favour. (Vol. 2) 1915 F 0 57 (58, 59) : 

Cal 417 (F 0). (Confirming (1911) 38 Cal 721). 

[But see (Vol, 15) 1928 All 746 (751, 752) : 51 All 
68 (DB)]. 

[14] The Appellate Court has jurisdiction to pass a 
decree in the respondent’s favour even in cases where 
he has not filed any cross-objection or appeal though 
the question whether the power should be exercised in a 
given case depends on its own circumstances. (Vol. 32) 
1945 Mad 412 (422) (DB) * (Vol. 30) 1943 Nag 273 
'(276) : I L B (1943) Nag 462. (Suit by decree-holder 
under 0. 21 B. 63 decreed so far as judgment-debtor’s 
hft.lf share in property attached-*Appeal by decree- 
holder— No appeal or cross-objection by defendants— 
Appellate Court cannot dismiss whole suit) (Vol. 30) 
1943 Oudh 365 (366) (Appeal by defendant dismissed— 
Fltdntifi-respondent not having filed cross-objections 
and having shown no good grounds for this failure. 
Appellate Court refused to exercise its powers under R. 
33) ^ (Vol. 17) 1930 Mad 801 (806) : 53 Mad 881 (FB). 
(Flaintiff dissatisfied with decree, appealing— In proper 
ease Appellate Court can dismiss plaintiff’s suit in toto 
though respondent has not preferred cross-appeal or 
memorandum of objections.) (Confirming (Vol. 12) 1925 
Mad 266) ^ (Vol. 20) 1933 Mad 529 (531, 533) (DB) 
(ex parte decree against some defendants restored by High 
Court— Against rest caj parte deoTee set aside— Suit tried 
by another Sub-Judge and dismissed as based on false 
doeument — Flaintiff alone appealing — Appeal dismissed 

High Court can dismiss the suit as against the defen- 
dants who had not appealed) ^ (*12) 8 Nag L B 174 
il76) (Suit partly decreed and partly dismissed— 
byphdntiff — No appeal or oroas-objeotion by 
fie^dant— Appellate Court can dismiss whole suit as 
barred by limitation) ^ (Vol. 18) 1929 Bang 158 (159) : 


7 Bang 88 (DB). (Decree for mesne profits— Appeal by 
plaintiff for enhancing amount— Appellate Court can 
modify decree in defendant’s favour) (Vol, 8) 1921 
All 367 (368) : 43 All 85 (DB). (Suit by A against B 

and C — Decree partly against B and partly against C 

Appeal by B— No appeal or cross-objection by 0— 
Appellate Court can exonerate C completely and make 
B hable for the whole claim, vide contra 18 Ind Cas 530 
(Ail) * (Vol. 17) 1930 Rang 190 (191) (DB). (Suit 
partly decreed and partly dismissed — Appeal by defen- 
dant -Whole suit may be decreed, though plaintiff has 
not appealed or filed cross* objections) ^ (Vol. 20) 1933 
Lah 40 (41) (Do) (Vol. 2) 1915 All 284 (285) (DB). 
(Do) (Vol. 16) 1929 All 398 (399) (DB). (Suit for 
pre-emption decreed partly— Appeal by defendant— 
Appellate Court may decree whole claim, though plain- 
tiff has not filed appeal or cross-objection) ^ (Vol. 13)» 
1926 Mad 631 (633) (Suit dismissed by defendant 
wrongly ordered to pay court-fee payable on a previous 
suit hied by him— Appeal by plaintiff — Appeal diinis- 
sed — Appellate Court has power to set aside the errone- 
ous order against the defendant.) 


[15] On the above principles a Court has jurisdiction, 
in dismissing an appeal to rectify an error in the judg- 
ment and decree of the lower Court although the res- 
pondent has not filed any appeal or cross-objection 
against the decree. (Vol. 24) 1937 All 401 (406): 
I L R (1937) All 489 (DB) * (Vol. 25) 1938 Lah 188 
(189) : I L R (1938) Lah 148 (DB). (Appeal by defen- 
dant dismissed — Appellate Court can amend decree of 
lower Court so as to bring it into conformity with 
judgment.) 

[16] In exercising the power under this rule, the 
Court should not lose sight of the other provisions of 
law such as the Court-fees Act or the Limitation Act 
which are likely to be infringed by the exercise of such 
power. (Vol. 29) 1942 Mad 748 (753.) (Held that 
Appellate Court while decreeing suit could not exercise 
its power under this rule in favour of respondent-credi- 
tors, as it would affect a vested right which had come 
into existence by virtue of their failure to file suits 
within limitation) (Vol. 29 J 1942 Pat 204 (209) : 20 
Fat 811 (DB) * (Vol. 3) 1916 Cal 261 (262) (DB) * 
(Vol. 21) 1934 Pat 134 (141) ; 13 Pat 200 (DB) (Voh 
3) 1916 Cal 250 (251) (DB) (Provisions of R. 22 of 0. 
41, should not be lost sight of) ^ (’ll) 34 AH 32 (34) 
(PB) •'1^ (Vol. 4) 1917 Fat 52 (53) (DB) (Do) * (Vol. 5) 
1918 Cal 13 (15) (SB) (Vol. 27) 1940 Pat 137 (139): 
18 Pat 768 (DB) * (Vol. 24) 1937 Pesh 69 (71) (Powers 
under R. 33 are to be exercised only where failure to 
exercise will lead to impossible, contradictory and 
unworkable orders.) 

[17] Care and judicial discretion must be exercised in 
view of all the circumstances of the case, (’ll) 34 All 
32 (34) (FB) * (Vol, 21) 1934 Pat 134 (141) : 13 Fat 
200 (DB) * (Vol. 25) 1938 Mad 322 (323) (DB). 

[18] The following conditions should be satisfied 
before such power is exercised in favour of a party : 

(a) The Court must be satisfied that there are good 
reasons foe such party not having filed any appeal or 
cross* objection. (Vol. 29) 1942 Fat 204 (209) : 20 
Fat 811 (DB) (Vol. 30). 1943 Oudh 365 (366) (Bea* 
pendent not filing cross-objection— No grounds shown 
for not filing same— No interference) * (Vol. 32) 1945 
Bom 28 (33) : I L E (1944) Bom 619 (DB.) (Person net 
appealing against the decree—Though represented as 
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respondent by pleader, pleader also not appearing— 
Annellate Court cannot extend the indulgence of vary- 
ing the decree in his favour) ^ (Tl) 34 All 32 (34,35) 
(FB) tVol. 12) 1925 Mad 266 (267) (Confirmed in 
(Vol 17) 1930 Mad 801 : 53 Mad 881 (FB) ). 


exonerating other set of defendants —Appeal by former 
against decree seeking to make latter also liable— Ro 
appeal by plain tifi— Held, such appeal was compe- 
tent).] 

7. Power can be exercised in favour of persons not 
parties to appeal — [1] The appellate Court can exer- 
cise its power under this rule in favour of parties to the 


(b) Interference in favour of such party must be ren- 
dered necessary by the conclusion to which the Appel- 
late Court comes in deciding the appeal. (Vol. 29) 1942 
Mad 748 (761) (Suit by one creditor for refund 
under S. 73 (2)— Other creditors joined as formal 
parties— Appellate Court decreeing suit cannot pass 
decree in favour of latter creditors— Their proper 
remedy was to sue separately under S* 73 (2) ^ (Vol. 15) 
1928 All 746 (760) : 51 All 63 (DB). 

(e) Interference must be necessary in the interests of 
Justice, equity and good conscience. (Vol. 13) 1926 
Cal 67 (59) (DB) - (Vol 13) 1926 Cal 1042 (1044) (DB) 

(Vol. 5) 1918 Cal 13 (16) (SB.) (This rule is appH- 
cable generally in cases where but foi recourse to it, the 
ends of justice would he defeated) * (Vol, 15) 1928 
Lab 947 (948.) (Such interference is necessary where 
decision leads to two inconsistent decrees) * (Vol. 12) 
1925 Pat 285 (287) : 4 Pat 37 (DB) * (Vol. 18) 1931 
Da,h 370 (371) (DB.) (Plaintiff not coming into the 
Court with clean hands— Powers under rule not to be 
exercised in his favour^ ^ (Vol. 15) 1928 Mad 1144 
<1146) (DB). 


suit who were not impleaded as parties to the appeal, 
(Vol. 30) 1943 Mad 160 (161) * (Vol. 29) 1942 Cal 257 
(260) : I D B (1941) 2 Cal 556 (DB) ^ (Vol. 28) 1941 
Cal 368 (370) (DB) * (Vol. 22) 1935 Gal 24 (26) : 61 
Cal 919. (But the power cannot be exercised to the 
prejudice of a person who is not a party to appeal) * 
(Vol. 20) 1933 Mad 806 (808) (Do) ^ (Vol. 6) 1919 Mad 
196 (197) PB.) (Preferably they may be made parties) 
^ (Vol. 16) 1929 All 243 (244) : 61 All 575 (DB) * 
(Vol. 13) 1926 Gal 1042 (1043) (DB.) (Illustration te 
the rule does not restrict the scope of the rule) * (VoL 
18) 1931 Cal 738 (740) : 58 Cal 923 (DB). (But power 
under this rule cannot be exercised to the prejudice or 
detriment of absent respondent) * (Vol. 23) 1936 Pat 
604 (606) (DB) ^ (Vol. 26) 1939 Rang 213 (214) « 
(Vol. 24) 1937 Oudh 448 (449). 

[See also (Vol. 14) 1927 Nag 196 (197)J 

[But see (Vol. 6) 1919 Oal 127 (127) (DB) * {VoU 
20) 1938 Cal 787 (787. 788) (DB) ^ (Vol. 13) 1926 Nag 
135 (136) ^ (Vcl. 7) 1920 Low Bur 114 (114) * (VoL 
15) 1928 All 746 (751) : 51 All 63 (DB).] 


[See also (Vol. 20) 1933 Pat 224 (233): 12 Pat 
261 (DB.) (Eule 33 gives discretion in order to further 
the ends of jnstice and not to favour one party as 
against another).] 

[19] A decree is passed in an administration suit^ 

dividing the estate between A and B, and rejecting the 
claim of 0 to be entitled to the whole estate in prefer- 
ence to both A andB. A' appeals from the decree 
claiming a higher share. 0 does not file any appeal or 
cross* objection. The Appellate Court has no power in 
such appeal to enter into the question of C*s preferen- 
tial right. (Vol. 17) 1930 Bang 237 (338) : 8 Rang 480 
(DB). • 

[See (Vol. 16) 1929 Bang 26o (267): 7 Bang 398 
(DB).] 

[20] In an ejectment suit by landlord each defendant 
claiming to be in possession of specific plots of land— 
Suit decreed— Appeal by some defendants— Appellate 
Court when allowing appeal cannot dismiss suit against 
non-appealing defendants. (Vol, 32) 1945 Pat 463 
(458) : 24 Pat 359 (DB). 

[21] The Appellate Court can interfere in favour of a 
party or a respondent, who has filed an appeal or cross- 
objection and failed therein. (Vol. 12) 1925 Lah 2 (9) 
(DB) (Vol. 18) 1931 Mad 277 (278) (DB) (Indepen- 
dent appeals by plaintiff and defendant— Latter’s 
appeal abating— He as respondent in plaintiff’s appeal 
can invoke Buie 33). 

[22] There is nothing in this rule or in the illustra- 
tion to it to confine its application^ to cases where there 
is but one cause of action or ground of liability against 
the defendants. (Vol. 24) 1937 Pat ^628 (631): 16 Pat 

557 (DB). ’ 

[See (»40) 187 Jnd Cals 634 (636) (DB) (Pat.) (Suit 
on irortgage— Decree against first get of defendant 


8. Decree against several persons— Appeal or cross- 
obleetions by one— Power of Appellate Court to set 
aside decree against all. — [1] Where a decree is passed 
against several persons and one of them appeals against 
it, It is competent to the Appellate Court under this rule 
to set aside the deciee against all of them although 
huch decree dees not proceed on any ground common to 
all the persons against whom it is passed. (Vol. 27) 
1940 All 225 (227) ^ (Vol. 11) 1924 Pat 336 (339) 
(DB) ^ (Vol. 14) 1927 All 37 (37) : 48 All 551 (DB) * 
(Vol. 10) 1923 Mad 892 (402) (DB). (Decree set aside 
in order to avoid inconsistency) ^ (Vol. 16) 1929 Cal 
123 (126): 56 Cal 598 (DB) ^ (Vol. 13) 1926 All 425 
(426) (The case makes no reference to this rule) * 
(Vol. 5) 1918 Mad 794 (799) : 40 Mad 846 (DB) ^ (Vol. 

3) 1916 Pat 400 (401) : 1 Pat L Jour 143 * (Vol. 24) 
1937 Oudh 448 (449) ^ (Vol. 3) 1915 Mad 227 (229) 
(DB). 

[See also (Vol. 27} 1940 All 81 (82) (Vol. 13) 1926 
Mad 974 (975) (Vol. 29) 1942 Cal 237 (260): I L B 
(1941) 2 Cal 556 (DB).] 

[2] Similarly where cross-objections filed by one of 
several defendants are accepted by the AppeUate Court, 
such Court can reverse or vary the decree in favour of 
all the defendants in order to avoid two contradictory 
decrees resulting in the same case. (Vol. 29) 1942 Pat 
493 (505, 506) : 21 Pat 397 (DB). 

[3] The power of the Appellate* Court cannot he 
exercised as a matter of course and in the absence of 
special reasons. (’30) (1930) All L Jour 1298 (1301) 
(DB) (Vol. 14) 1927 Neg 196 (197) ^ (Vol. 3) 1916 
Lah 113 (114, 117) : 1917 Pun Be No. 71 (FB) ^ (Vol. 

4) 1917 Cal 87 (88) (DB). 

[4] Where theie are several defendants and the 
decree imposes a separate liability on each of thexfi and 
one of them appeals against that part of the decree 
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aud passing a decree tor refund of consideration against 
him - Appeal by A impleading B and 0 as respondents 
— Appellate Court holding that the mortgage was good 
and reversing trial Court’s decree for refund of conside- 
ration can at the same time pass a decree for possession 
in B*s favour against C. (VoL 27) 1940 Pat 47 (48). 

[11] Suit by plaintiff for share in deceased’s property 
— Plaintiff conceding that defendant 1 was entitled to 
Bs. 3,000 and claiming that he and defendants 2 and S 
were eaoh entitled to sixth share in surplus and paying 
court-fee on share claimed —Suit decreed as aforesaid — 
Appeal by defendant 2 alone allowed and defendant 2 
hdd entitled to sixth share in whole property — No 
appeal or memo, of objections by plaintiff and defendant 
3 — Variation of decree by Appellate Court in favour of 
plaintiff and defendant 3 by allowing them sixth share 
iji whole property, held erroneous. (Vol. 32) 1945 Mad 
47 (49). 

[12] Decree in favour of plaintiff of trial Court sup- 
plemented by Appellate Court in appeal by defendant— 
No new relief added but decree merely elucidated in 
favour of plaintiff — Decree of appellate Court supple- 
menting that of trial Court is valid. (Vol. 33) 1946 
Nag 228 (230) : I L R (1946) Nag 246. 

[13] A and B sue C for recovery of certain property. 
The trial Court passes a decree in A’s favour but dis- 
misses B’s suit. 0 appeals. B neither appeals nor 
prefers cross-objections. The Appellate Court holds 
-that B and not A is the person entitled. It can pass a 
'decree in B’s favour, (Vol. 2) 1916 B 0 57 (58, 59) : 
4'3 Cal 417 (P 0). (Confirming (1911) 38 Cal 721). 

[But see (Vol. 15) 1928 All 746 (751, 762) : 51 All 
68 (DB)]. 

[14] The Appellate Court has jurisdiction to pass a 
decree in the respondent’s favour even in cases where 
he has not filed any cross-objection or appeal though 
the question whether the power should be exercised in a 
given case depends on its own circumstances, (Vol. 32 ) 
1945 Mad 412 (422) (DB) * (Voi. 30) 1948 Nag 273 
(276) : IL B (1943) Nag 462. (Suit by decree-holder 
under O. 21 B. 63 decreed so far as judgment-debtor’s 
half share in property attached— Appeal by decree- 
holder— No appeal or cross-objection by delendants — 
Appellate Court cannot dismiss whole suit) ^ (Vol. 30) 
1943 Oudh 365 (366) (Appeal by defendant dismissed — 
Plaintiff-respondent not having filed cross-objections 
and having shown no good grounds for this failure. 
Appellate Court refused to exercise its powers under R. 
33) ^ (Vol. 17) 1930 Mad 801 (806) : 63 Mad 881 (FB). 
(Plaintiff dissatisfied with decree, appealing— In proper 
ease Appellate Court can dismiss plaintiff’s suit in toto 
though respondent has not preferred cross-appeal or 
memorandum of objections.) (Confirming (Vol. 12) 1925 
Mad 266) * (Voi. 20) 1933 Mad S29 (531, 533) (DBj 
iex parte decree against some defendants restored by High 
Court— Against rest ex parte decree set aside— Suit tried 
by another Sub- Judge and dismissed as based on false 
document — Plaintiff alone appealing — Appeal dismissed 
—High Court can dismiss the suit as against the defen- 
d|^ts who had not appealed) (’12) 8 Nag L B 174 
U76) (Suit partly decreed and partly dismissed— 
Appeal by plaintiff— No appeal or cross-objection by 

« fcnt — ^Appellate Court can dismiss whole suit as 
by limitation) * (Vol. 16) 1929 Bang 158 (169) ; 


7 Bang 88 (DB). (Decree for mesne profits— Appeal by 
plaintiff for enhancing amount— Appellate Court can 
modify decree in defendant’s favour) ^ (Voh 8) 1921 
All 367 (368) : 43 All 85 (DB). (Suit by A against B 
and C — Decree partly against B and partly against C— 
Appeal by B— No appeal or cross-objection by 0— 
Appellate Court can exonerate C completely and maka 
B liable for the whole claim, vide contra 18 Ind Gas SSO 
(All) ^ (Vol. 17) 1930 Bang 190 (191) (DB). (Suit 
partly decreed and partly dismissed— Appeal by defen- 
dant -Whole suit may be decreed, though plaintiff has 
not appealed or filed cross 'Objections) ^ (Vol. 20) 1933 
Lah 40 (41) (Do) -if (Vol. 2) 1915 All 284 (285) (DB). 
(Do) (Vol. 16) 1929 All 398 (399) (DB). (Suit foi 
pre-emption decreed partly —Appeal by defendant— 
Appellate Court may decree whole claim, though plain- 
tiff has not filed appeal or cross-objection) (Vol. 13), 
192€ Mad 631 (633) (Suit dismissed by defendant 
wrongly ordered to pay court-fee payable on a previous 
suit filed by him— Appeal by plaintiff — Appeal dismis- 
sed — Appellate Court has power to set aside the errone- 
ous order against the defendant.) 


[15] On the above principles a Court has jurisdiction, 
in dismissing an appeal to rectify an error in the judg- 
ment and decree of the lower Court although the res- 
pondent has not filed any appeal or cross-objection 
against the decree. (Vol. 24) 1937 All 401 (406); 
I L B (1937) All 489 (DB) (Vol. *25) 1938 Lah 188 
(189) : I L E (1938) Lah 148 (DB). (Appeal by defen- 
dant dismissed — Appellate Court can amend decree of 
lower Court so as to bring it into conformity with 
judgment.) 

[16] In exercising the power under this ruH the 
Court should not lose sight of the other provisions of 
law such as the Court-fees Act or the Limitation Act 
which are likely to be infringed by the exercise of such 
power. (Vol. 29) 1942 Mad 748 (753.) (Reid that 
Appellate Court while decreeing suit could not exercise 
its power under this rule in favour of respondent-credi- 
tors, as it would affect a vested right which had come 
into existence by virtue of their failure to file suits 
within limitation) (Vol. 29) 1942 Pat 204 (209) ; 20 
Pat 811 (DB) * (Vol. 3) 1916 Cal 261 (262) (DB) * 
(Voi. *21) 1934 Pat 134 (141) : 13 Pat 200 (DB) * (Vol. 
3)1916 Cal 250 (251) (DB) (Provisions of B. 22 of O. 
41, should not be lost sight of) ^ (’ll) 34 All 32 (34) 
(PB) (Vol. 4) 1917 Pat 52 (53) (DB) (Do) ^ (Vol. 5) 
1918 Cal 13 (15) (SB) (Vol, 27) 1940 Pat 137 (139): 
18 Pat 768 (DB) * (Vol. 24) 1937 Pesh 69 (71) (Powers 
under B. 33 are to be exercised only where failure to 
exercise will lead to impossible, contradictory and 
unworkable orders.) 

[17] Care and judicial discretion must be exercised in 
view of all the circumstances of the case, (’ll) 34 All 
32 (34) (FB) ^ (Vol, 21) 1934 Pat 134 (141) : 13 Pat 
200 (DB) ^ (Vol. 25) 1938 Mad 32*2 (323) (DB). 

[18] The following conditions should be satisfied 
before such power is exerci'^ied in favour of a party : 

(a) The Court must be satisfied that there are good 
reasons for such party not having filed any appeal or 
cross- objection, (Vol- 29) 1942 Pat 204 (209): 20 
Pat 811 (DB) (Vol. 30). 1943 Oudh 366 (366) (Bes- 
pondent not filing cross-objection— No grounds shown 
for not filing same— No interference) * (Vol. 32) 1945 
Bom 28 (33) : I L B (1944) Bom 619 (DB.) (Person net 
appealing against the decree— Though represented as 
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respondent by pleader, pleader also not appearing — 
Appellate Court cannot extend the indulgence of vary- 
ing the decree in his favour) ^ (*11) 34 All 32 (34, 35) 
(FB) (Vol. 12) 1925 Mad 266 (267) (Confirmed in 
(Vol. 17) 1930 Mad 801 : 53 Mad 881 (FB) ). 

(b) Interference in favour of such party must be ren- 
dered necessary by the conclusion to Tvhich the Appel- 
late Court comes in deciding the appeal. (Vol. 29) 1942 
Mad 748 (751) (Suit by one creditor for refund 
under S. 73 (2)— Other creditors joined as formal 
parties— Appellate Court decreeing suit cannot pass 
decree in favour of latter creditors— Their proper 
remedy was to sue separately under S* 73 (2) ^ (Vol. 15) 
1928 All 746 (760) ; 61 All 63 (DB). 

(c) Interference must be necessary in the interests of 
justice, equity and good conscience. (Vol. 13) 1926 
Cal 67 (69) (DB) ^ (Vol 13) 1926 Cal 1042 (1044) (DB) 
^ (Vol. 5) 1918 Cal 13 (15) (SB.) (This rule is appli- 
cable generally in cases where but foi recourse to it, the 
ends of justice would be defeated) ^ (Vol. 15) 1928 
Lah 947 (948.) (Such interference is necessary where 
decision leads to two inconsistent decrees) (Vol. 12) 
1925 Pat 285 (287) : 4 Pat 37 (DB) (Vol. 18) 1931 
Lah 370 (371) (DB.) (Plaintifi not coming into the 
Court with dean hands— Powers under rule not to be 
exercised in his favour) ^ (Vol. 15) 1928 Mad 1144 
(1146) (DB). 

[See also (Vol, 20) 1933 Pat 224 (233): 12 Pat 
261 (DB.) (Rule 33 gives discretion in order to further 
the ends of justice and not to favour one party as 
against another).] 

[19] A decree is passed in an administration suit^ 
dividing the estate between A and B, and rejecting the 
claim of C to be entitled to the whole estate in prefer^ 
ence to both A andB. A' appeals from the decree 
claiming a higher share. G does not file any appeal or 
cross- objecticn. The Appellate Court has no power in 
such appeal to enter into the question of C*s preferen- 

-tial right. (Vol. 17) 1930 Bang 337 (238) : 8 Bang 480 
(DB). • 

[See (Vol. 16) 1929 Bang 265 (267): 7 Bang 398 
(DB).] 

[20] In an ejectment suit by landlord each defendant 
elaiming to be in possession oC specific plots of land— 
Suit decreed— Appeal by some defendants— Appellate 
Court when allowing appeal cannot dismiss suit against 
non-appealing defendants. (Vol. 32) 1945 Pat 463 
(458) : 24 Pat 359 (DB). 

[21] The Appellate Court can interfere in favour of a 
party or a respondent, who has filed an appeal or oross- 
nbjcction and failed therein. (Vol. 12) 1925 Lah 2 (9) 
(DB) * (Vol. 18) 1931 Mad 277 (278) PB) (Indepen- 
dent appeals by plaintifi and defendant— Latter’s 
appeal abating— He as respondent in plaintiff's appeal 
‘Can invoke Rule 33). 

[22] There is nothing in this rule or in the illustra- 
tion to it to confine its application^to eases where there 
is but one cause of action or giound of liability against 
the defendants. (Vol. 24) 1937 Pat [628 f631): 16 Pat 
557 (DB). 

[See (»40) 187 Ind Ca’s 634 (635) (DB) (Pat.) (Suit 
on rrortgage— Decree against first eet of defendant 


exonerating other set of defendants —Appeal by formet 
against decree seeking to make latter also liable— No 
appeal by plaintiff— Held, such appeal was compe- 
tent).] 

7. ^ Power can be exercised in favour of persons not 
paities to appeal — [1] The appellate Court can exer- 
cise its power under this rule in favour of parties to the 
suit who were not impleaded as patties to the appeal, 
{Vol. 30) 1943 Mad 160 (161) * (Vol. 29) 1942 Cal 251 
(260) : I L R (1941) 2 Cal 556 (DB) ^ (Vol. 28) 1941 
Cal 368 (370) (DB) ^ (Vol. 22) 1935 Cal 24 (26) : 61 
Cal 919. (But the power cannot be exercised to the 
prejudice of a person who is not a party to appeal) * 
(Vol. 20) 1933 Mad 806 (808) (Do) ^ (Vol. 6) 1919 MM 

^ 196 (197) PB.) (Preferably they may he made parties) 
^ (Vol. 16) 1929 All 243 (244) ; 61 All 576 (DB) * 
(Vol. 13) 1926 Cal 1042 (1043) (DB.) (Illustration to 
the rule does not restrict the scope of the rule) * (VoL 
18) 1931 Cal 788 (740) : 58 Cal 923 (DB). (But power 
under this rule cannot be exercised to the prejudice or 
detriment of absent respondent) * (Vol. 23) 1936 Pat 
604 (606) (DB) * (Vol. 26) 1939 Rang 213 (214) * 
(Vol. 24) 1937 Oudh 448 (449). 

[See also (Vol. 14) 1927 Nag 196 (197).] 

[But see (Vol. 6) 1919 Cal 127 (127) (DB) * (Vol-* 
20) 1938 Cal 787 (787. 788) (DB) * (Vol. 13) 1926 Ni^ 
135 (136) ^ (Vcl. 7) 1920 Low Bur 114 (114) * (VoL 
15) 1928 AH 746 (751) : 51 AH 63 (DB).] 

8. Decree against several persons— Appeal or cross- 
objections by one— Power of Appellate Court to set 
aside dtcree against all — [1] Where a decree ispassed 
against several persons and one of them appeals against 
it, it is competent to the Appellate Court under this rule 
to set aside the decree against all of them although 
such decree dees not proceed on any ground common to 
all the persons apainst whom it is passed. (Vol. 27) 
1940 AH 225 (227) * (Vol. 11) 1924 Pat 336 (339) 
(DB) * (Vol. 14) 1927 All 37 (37) : 48 All 551 (DB) * 
(Vol. 10) 1923 Mad 392 (402) (DB). (Decree set aside 
in order to avoid inconsistency) ^ (Vol. 16) 1929 Cal 
123 (126) : 56 Cal 698 (DB) ^ (Vol. 13) 1926 All 425 
(426) (The case mafees no reference to this rule) * 
(Vol. 5) 1918 Mad 794 (799) : 40 Mad 846 (DB) ^ (Vol. 

3) 1916 Pat 400 (401) : 1 Pat L Jour 143 * (Vol. 24) 
1937 Oudh 448 (449) * (Vol. 2) 1916 Mad 227 (229) 
(BB). 

[See also (Vol. 27) 1940 All 81 (82) (Vol. IS) 1926 
Mad 974 (975) ^ (Vol. 29) 1942 Cal 257 (260): I L E 
(1941) 2 Cal 556 (DB).] 

[2] Similarly where crosB-objections filed by one of 
several defendants are accepted by the Appellate Court, 
such Court can reverse or vary the decree in favour of 
all the defendants in order to avoid two contradictory 
decrees resulting in the same case. (Vol. 29) 1942 Pat 
493 (505, 506) : 21 Pat 397 (DB). 

[3] The power of the Appellate Court cannot be 
exercised as a matter of course and in the absence of 
special reasons. (’30) (1930) All L Jour 1298 (1301) 
(DB) (Vol. 14) 1927 Nag 196 (197) ^ (Vol. 3) 1916 
Lah 113 (114, 117): 1917 Pun Be No. 71 (FB) ^ (Vol. 

4) 1917 Cal 87 (88) (DB). 

[4] "Where theie are several defendants and the 
decree imposes a separate liability on each of them and 
one 01 tliem appeals against that part of the decree 
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whicjh concerns him, the Appellate Court oannot set 
aside the decree against all the defendants. (Vol. 29) 
3942 Pat *204 (209): 20 Pat 811 (DB) * (Vol. 8) 1921 
All { 57, 58) : 43 All 320 (DB) * (Vol 21) 1934 Pat 
524 {526 * (Vol, 15) 1928 Mid 1144 (1146) (DB) 

* (Vol. 15) 1928 Cal 693 (595): 55 Cal 1193 (DB) 

* (Vol 5) 1918 Mad 665 (666, 667) (DB) (This rule 
should be read in the light of O, 41 R. 4) * (Vol. 27) 
1940 Pat 137 (139) : 18 Pat 768 (DB) * (Vol. 24) 
19i7 Pat 40 (43) : 16 Pat 45 (DB; * (Vol. 22) 1935 
Lah 889 (890, 891) (DB). 

[See also (Vol. 30) 1943 All 68 (74) (DB).] 

[But s • (Vol. 6) 1919 Mad 196 (197) (DB) * (Vol- 

12) 1925 Pat 40 (41, 42, 43) : 3 Pat 327 (DB).] 

[5] Where a decree is passed against two defendants 
against one of whom it is passed on confession of 
jnd.!ment, and against the other after contest, and the 
Ltts.ii: appeals against the decree, the Appellate Court 
oannot -et aside the decree in favour of the former. 
fU) 1913 Pan h B No. 80 P 301 (307) (DB). 

[See li^o (Vol. 28)1941 Cal 368 (370) (DB)— (Some 
defendants compromising and giving up their claims.)] 

[6] Suit by A against B and C decreed — B appeals 
ibnp) 'ad I rig A and C as respondents — C admitting that he 
» ‘q iired n lower Court** decree by payment of the 
decretal amount and binding himself not to appeal from 
decree B succeeding in appeal and suit dismissed against 
lum -jEcid that discretionary powers under this rule 
OouU not be ezeroised in 0*a favour. (Vol. 27) 1940 
Nag 129 (133) : I Ii R (1940) Nag 244. 

8-«. Cross-ob]6etloBS against eo-respondeBt.--.[i] 
This rule does not entitle a respondent to file a cross- 
bbiection against a co-respondent, (Vol. 23) 1936 Pat 
i04 (605) (DB). 

[3] [$ re also Notes on 0. 41 B. 22.] 

9. Power if ean be exerelsed against person not 
fany 10 appeal — [l] Under this rule, the Appellate 
Cfeurt has no power to interfere to the prejudice of a 
person who was a party to the suit but who was not 
Impleaded in the appeal. (Vol. 30) 1943 Mad 160 (161) 
(Order n-ffirming trial Court’s decree against party is not 
adverse) * (Vol. 27) 1940 AU 225 (226) * (Vol. 27) 
1940 Mad 609 (609) ( (Vol. 16) 1929 Cal 316 dis- 
sented) * (Vol. 22) 1986 Cal 24 (26): 61 Cal 919 

* (Vol. 20) 1933 Mad 806 (808) * (Vol. 21) 1934 Pat 
689 (591) (DB) * (Vol. 12) 1925 Mad 266 (267) ( (1910) 

W N 719 held wrongly decided) ♦ (Vol. 7) 1920 
Lah 438 (440) : 1 Lah 896 * (Vol. 18) 1931 Cal 738 
(739, 746) : 58 Cal 923 (Do) * (Vol, 23) 1936 Pat 49 
(52) : 15 Pat 219 (DB) ^ (Vol. 24) 1937 Sind 312 (314) 
(DB) ♦ (Vol. 24) 1937 S*md 236 (237) : 31 Sind L B 
486 (DB). 

rSee also (Vd. 27) 1940 Bang 97 (99, 100) ♦ (Vd. 
13V 1926 Cal 336 (336) (DB) ★ (Vd. 12) 1925 Bang 
108 (109, 110) : 2 Bang 641 (DB) * (Voi. 16) 1929 All 
196 (196) (DB). 

fBnt sea (Vol 16) 1929 Cal 315 (817) (DB) ★ (Vol. 

13)1926 Cal 1042 (1644) (DB) (Obiter) * (Vol. 3) 1916 
Mad 1219 (1229). 

[2] Appellate Ceirt can pass an order under this rule 
agpiinsl a patty has been implaaded in the appeal 


but who has not appeared. (Vol. 25) 1938 Pat 323 
(324). 

[3] See also Notes on Bale 4 and Buie 22, O. 41. 

10. Addition of parties in appeal —[1] Appellate- 
Court has power under R. 33 to add parties to the 
appeal. (Vol. 9) 1922 Oal 398 (199) : 49 Cal 379 (I'B) 
(The power of adding parties can be exercised in parti- 
tion suits) * {Vol. 20) 1933 Mad 806 (809) ^ (Vol. 15) 
1928 Lah 947 (948) * (Vol. 22) 1935 Mad 175 (178) 
{Power under this rule can be used only in special 
circumstances) * (Vol. 16) ,1929 Rang 265 (267) . 7 
Bang 398 (DB) * (Vol. 24) 1937 Pat 628 (631): 16 
Pat 557 (DB). 


[See also (Vol. 22) 1935 Nag 182 (183) : 31 Nag L R 
223 (DB) (Addition under O. 41 R. 20) * (Vol. 22) 1935 
Rang 364 (365). (Party oannot be added after limitation 
has exp red.) * (Vol. 14) 1927 PC 252 (256) : 55 Ind 
App 7 : 6 Rang 29 (PC) * (Vol. 28) 1941 Rang 63 (64) : 
1940 Rang L R 693 (DB). 

[But compare (Vol. 13) 1926 Lah 499 (500) : 8 Lah 
161 (DBi]. 

[2] In a suit to enforce a mortgage, the defendants 
who were purchasers of various items of the mortgaged 
property contended that the mortgage bond was invalid. 
The Court found against the contention and passed a 
decree in favour of the plaintiff. One of the defendants 
who was interested in some of the mrr’ gaged properties 
appealed against the decree and attacked in such appeal 
the validity of the mortgage bond. It was held that 
the other defendants, were not necessary parties to the 
appeal. (Vol. 22/ 1935 Mad 121 (124) (DB). 

[3] A sues B and 0, the claim being laid agains 

them in the alternative. The suit is decreed against B 
but dismissed atiainst C, B prefers an appeal and if 
his only ground of appeal is that the liability to A is 
on C and not on himself, i.e., B, he must join C as a 
party to the appeal otherwise he cannot obtain a reversal 
of the decree against him. (Vol. 28) 1941 Rang 63 
(64, 65) : 1940 Bang L B 693 (DB) ( (Vol. 19) 1932 
Bang 16 : 9 Bang 6i4 followed.) * 

[4] Suit by A against B and C decreed fully against 
B and partially against 0, C only appealing— B not 
party to appeal — C*s appeal allowed and suit dismissed 
against C — Second appeal by A, not joining B — HeZd, B 
can apply to be impleaded in A*s appeal and ask for 
reduction of decretal debt in view of Debt Belief Acta 
passed pending A*s appeal. (Vol. 30) 1943 Mad 160 
( 161 ). 


[6] Suit for co)itribution against other oo-sharers on 
certain basis. Only one defendant contesting snit“* 
Suit decreed as prayed—Appeal by suck detodant 
challenging basis of calculation— Other eo-sharer defen- 
dants are necessary parties. (Vd. 31) 1944 Cal 883 (384). 


11. lUnstrstloa to the rule.— [11 The illustration to 
bhe rule indicates a type of eases for whieh provision is 
intended to be made. (See B^ort of the Special Co^ 
mittee) (Vol. 26) 1993 Mad 806 (808) * (Vol. 3) 1913 
Lah 113 (114, 117); 1917 Pun Re No, 71 (FB) » (Vd. 

14) 1927 Mad 620 (622) ; 50 Mad 614 (DB). 


[See alse (*11) 34 All 32 (35) (FB) ★ (Tol 81) 1934 
All 89 (91) (DB)]. 
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[2] Tbe illustration is not exhaustive of the classes 
of cases to which the rules applies and does not restrict 
the scope of the rule. (Vol. 2) 1915 Mad 227 (229) 
(DB). (The rule covers cases where a party puts for- 
ward an untrue claim) * (Vol. 6) 1919 Mad 196 (197) 
<DB) (Vol. 13) 1926 Cal 1042 (1044) (DB) * (Vol. 17) 
1930 Mad 801 (804) : 58 Mad 881 (FB). (In proper 
oases the rule should be applied.) 

12 Proviso.^ [1] The effect of the proviso is that 
the Appellate Court cannot make an order for compen- 
satory costs under S. 85 A where the trial Court has 
refused to do so. 

[See also Notes on S. 35 A.] 

13. LimltatioD.-— /S'se Limitation Act, Section 3 and 
Article 132. 

14. Fes judicata.-— [1] A sues B and G in the alter- 
native for a certain sum of money. The suit is decreed 
against B and dismissed against 0. B appeals making 
A and G respondents. Tue Appellate Court sets aside 
the decree against B. It can at the same time pass a 
degree against C. But its failure to do so does not 
operate res judtcata because it was not obligatory but 
eniv discretionary cn tbe part of the Appellate Court 
to grant relief to A. (Vol. 5) 1918 Gal 223 (224, 225) 
(DB) (Similarly failure of A to ask for relief under B. 
33 does not operate as res judicata,) 

[2] Where a defendant appeals as to a part of the 
decree agnnst him, it has been held that he is precluded 
by re judica a from urging in support of bis appeal a 
point which goes to tbe root of the whole decree includ- 
ing the portion of it from which he has not appealed, 
(Vol. 17) 1930 Mad 471(472, 473) (Decision inconhistent 
with rule and to the Full Bench decision in 29 Mad 333 
fsas) (FB). 

[3] A filed a suit against B and G claiming a certain 
plot of land. (C claimed the land as a purchaser from 
B.) The trial Court held that A and not B was the 
owner of the land and decreed the suit. C filed an 
appeal against the decree ; but B did not file any appeal. 
It was held that C’s appeal was not barred by the fact 
that B had not filed an appeal against the decree. II 
C succeeded In the appeal and the decree was reversed, 
such rever^-al would operate for tbe benefit of B also. 
(Vol. 25) 1938 Mad 501 (502) (DB). (Distinguishing and 
explaining (Vol. 14) 1927 P 0 252 : 55 lad App 7 : 
6 Bang 29 (PC).) 

15. Bemand. — fl] Suit for 'maintenance by concu- 
bine of deceased Hindu — Another claim by widow of 
deceased for maintenance against estate of deceased, 
remanded for taking further evidence as to quantum of 
assets and liabilities of estate — ^Appellate Court, while 
bolding concubine plaintiff entitle^ to maintenance, 
held justified in remanding case for further evidence as 
it was desirable, in order to arrive at the correct rate of 
maintenance to tbe widow and to tbe concubine, to 
consider both claims with reference to the available 
assets and the demands legitimately made upon such 
estate. (Vol. 27) 1940 Mad 511 (512). 

[2] Suit partly decreed and partly dismissed — Appeal 
by plaintiff — No appeal or cross-objection by defendant 


— Whole case may be remanded. (Vol. 6) 1919 Cal 65 
(65); 46 dal 738 (DB). 

16. Second appeal —[1] A sues B and C. The suit 
is decreed against B but dismissed against C. B. appeals 
from tbe decree but A does not file any ap jeal or cross- 
objections. B’s appeal is allowed and A's entire suit is, 
therefore, dismissed. A files a second appeal impleading 
B and C as respondents. He is not entitled to file a second 
appeal against C because to allow him to do so woiud 
be to allow him to prefer an appeal dire^^tly to the 
High Court from the decision of the trial C ourt f Voi. 

15) 1928 Lab 599 (601) : 9 Lah 291 (DB) ^ (’10) 34 
Mad 249 (250) pB) * (’09) 81 All 521 (522) (DB) (0 
was not a party to B’s appeal) * (Vol. 26) 1939 Cal 
693 (594) (DB). 

[See also (Vol. 13) 1926 P C 34 (35) : 49 Mad 435 : 
53 Ind App 84 (P C) (Privy Council appeal)]. 

[But see (Vol. 12) 1925 All 555 (565) 47 All 597 

(DB)*(*10) 1910 Mad WN 640 {6U) iDB) (No 
longer good law in view of (Vol 13) 1926 H C 34 (35) : 
49 Mad 435: 53 Ind App 84 (P C).)] 

[2] A sues B and 0 making the claim against them in 
the alternative. If a decree is made agamsi B alone 
and on B’s appeal the decree against him is reversed 
the Appellate Court has power under this rule to pass a 
decree against G. If the Appellate Com t fail ^ to pass 
such a decree, the High Court can on second ap^^eal 
by A pass a decree against C. (Vol. 30 1943 All 342 

(344) (DB) ((Vol 13) 1926 P C 34 : 49 Mad 435 : 53 
Ind App 84 (P 0) dist.) 

[8] A sues for Rs. 1,000. The trial Coui t passes a 
decree for Bs. 600. The defendant appe 1- but A does 
not file any appeal or cross-objection. I be di fend a t’s 
appeal is allowed and A’s suit is disniisbed in its 
entirety. A files a second appeal. He cannot contend 
in the second appeal that bis whole suit should be 
decreed. The utmost he can claim is the rebtoration of 
the trial Court’s decree. (Vol. 3) 1916 P C 148 (149): 
44 Cal 1 (P 0). 

[See Also (Vol. 5) 1918 Lah 374 (375).] 

[But see (Vol. 4) 1917 Oudh 399 (400) ^ (Vol. 13) 
1926 Rang 172 (175) : 4 Bang 110 * (’09) (1909) Putt 
L B No. 83 p. 308 (310, 311). {Note^^ 1 hese cases are 
not good law.)] 

[4] Where the omission to grant a relief fs due to a 
mere slip of the pen» it can be decreed on further 
appeal, though no appeal was preferred against the 
decree of the first Court, (’09) 1909 Pun L B No. 33 
p. 308 (811). 

[5] The mere fact that a decree zni^^ht have been 
passed in favour of a party to the suit who was not 
impleaded as a party to the appeal does not make him 
constructively a party to the appeal so as to enable him 
to file a second appeal against tbe decree in the 
appeal. (*12 16 Ind Cas 693 (694) (DB) (Mad) (A*a 
suit decreed against B and 0 — ^B alone appeals and A’a 
suit is dismissed — A appeals without impleading C— 
Case remanded and decree passed by lower Appellate 
Court in favour of A— Appeal by G is incompetent.) 

[6] No appeal lies against an order of remand passed 
not under 0. 41 B 23, but under tbe present rule. (Vol, 

16) 1929 Nag 63 (63) : 26 Nag L B 44. 
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34, Where the appeal is heard by more Judges fchan one, any Judge dissenting from the 
Dissent to be judgment of the Court shall state in writing the decision or order which he thinks 
uecorded. should be passed on the appeal, and he may state his reasons for the same. 

[1882-S. 576; 1877 -S. 576; 1859 -S. 359.] 

DECBEB IN APPEAL. 

Date and con- a 35. (1) The decree of the Appellate Court shall bear date the day on 

tents of decree, which the judgment was pronounced. 


O- 41 R. 38 [contd,) 

[7] The refusal to take action under R. 33 in the 
exarciae of its discretion by a lower Appellate Court is 
not an error of law within S. 100 so as to sustain a 
second appeal. (Vol. 17) 1930 Mad 707 (707). 

[See also (Vol. 28) 1941 Oudh 58 (5S) : 16 Lack 113. 
(It was doubted whether in second appeal, this rule 
could be applied, when the point as to its applicability, 
was not raised in the lower Appellate Court) ^ (Vol. 20) 
S933 All 113 (114) (DB.)] 

[8] Though S. 100 only allows a seoo id appsal on 
the ground that the decree of lower Court n vitiated in 
one of the ways specified therein and t‘i Mgh S. 101 
provides that a second appeal will not lie ou any other 
ground, these two provisions must be real with this 
rule so that the High Court in second appaal must be 
held to be competent to pass such decree or order as the 
cicoumstanoea of the case may require although as at 
the date of the decree of the lower Court, its decree was 
not open to any objection and the necessity of passing a 
decree or order to a different effect has arisen owing to 
subsequent happenings. (Vol. 27) 1940 Pat 300 (303) 

m). 

17. Privy Couaeil appeal.— [1] A sues B and C « 
The claim is decreed against B but dlstnissad against 
C. B appeals to the High Court and appeal is 
allowed. A appeals to the Privy Oounoil impleading 
both B and C. His appeal against 0 is not maintainable 
because it amounts to a direct appeal to the Privy 
Council from the decree of the trial Court. (Vol. 13) 
1926 P C 84 (35) : 49 Mad 435 : 53 Ind App 84 (P C). 

18. Revision. — [1] Where an Appellate Court 

to interfere in favour of a respondent on the 
ground that it has no jurisdiction to do so in the 
absence of cross-objections, it fails to exercise a juris- 
diction vested in it by law within S. 116. (’13) 1913 
Mad W R 1024 (1024). 

[2] No revision lies against an interlocutory order 
refusing to add certain persons as parties to the appeal. 
(Vol. 1916 Mad 1219 (1220). 

19. Letters Patent appeal.— [1] Suit on a pronote 
against B or L in the alternative, decreed against R 
and dismissed against L— In appeal by B, suit 
dismissed against B but decreed against L, although L 
was not impleaded in appeal as respondent, within 
limitation— In second appeal decree in R’s favour 
maintained but decree against L reversed but certificate 
for Letter Patent Appeal given — ^Letters Patent Bench 
holding that reversal of decree against L was cpj^ect 
but that decree should have been passed against B — 
fSmtentlon that certificate for Letters Patent Appeal 
was only given with reference to question whether the 


reversal of decree against L in second appeal was 
correct and that therefore if the Letters Patent Bench 
held it was correct it could not pass decree against R— 
Contention overruled and final Court’s decree against 
B restored. (Vol. 28) 1941 Rang 63 (65): 1940 Rang* 
L R 693 (DB). 

ORDER 41 RULE 35— Note 1. 

[1] The date of the decree for purposes of limitation 

for filing a second appeal is the date on which the 
judgment is delivered. (*90) 12 All 79 (81) (SB). ^ 

[2] Except when the Appellate Court confirms willi- 
out variation the decree of the original Court, the 
decree of the Appellate Court must be drawn up in 
such a form that it can be executed without reference 
to the decree of the original Court. (Vol. 22) 1935 Rang 
139 (140). 

[8] Appellate decree should embody so much of 
lower Court’s decree as it is intended to affirm, so as to 
avoid necessity of reference to superseded decree. (Vol. 
7) 1920 Low Bur 118 (121) : 10 Low Bur Rul 
280 ^ (’91) 13 All 348 (344, 345) (DB). 

[4] Decree not specifying sum due to appellant — But 
reference to judgment and decree of lower Court 

made ^Decree held was capable of execution, defect in 

decree being due to mistake of officers of Court. (*87) 11 
Bom 177 (179) (DB) * (’67) 8 Suth W R 114 (115) 
(P 0) * (’78) 2 Cal L Rep 504 (306) * (’06) 29 Mad 84 
(86, 87) (DB) * (Vol. 7) 1920 Pat 192 (194). 

[5] As to construction of appellate decrees, see the 
following cases. (’70) 13 Suth W R 23 (23, 24) 
(DB) ^ (’12) 5 Sind L R 264 (256) (DB).] 

[But compare (*71) 15 Suth W R 530 (530) (DB),] 

[6] A party cannot recover any sum as costs of the 
appeal if it is not entered in the decree. The amount or 
particulars of costs incurred in the lower Court need not 
be specified in the appellate decree and the same may 
be ascertained from the lower Court’s decree. (’74) 21 
Suth W R 74 (74, 75) (DB) ^ (’72) 18 Suth W B 286 
(286) (DB) ^ (’10) 11 Oal L Jour 207 (208, 209) (DB)^ 

[7] The Appellate Court must finally determine by 
which of the parties the costs are to be paid ; it cannot 
declare that the costs shall be borne by the party who 
will be unsuccessful in a suit to be hereafter brought. 
(’75) 23 Suth W R 89 (90) (DB). 

[8] The Appellate Court can deprive a successful 
party of his costs for sufficient reasons. (1880) 8 Moo 
Ind App 170 (192) (P 0). 
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(2) The decree shall contain the number of the appeal, the names and descriptions of the 
appellant and respondent, and a clear specification of the relief granted or other adjudication 
made. 

(8) The decree shall also state the amount of costs incurred in the appeal, and by whom, 
or out of what property, and in what proportions such costs and the costs in the suit are to be 
paid. 

(4) The decree shall be signed and dated by the Judge or Judges who passed it : 

Jmdge dissenting from Provided that where there are more Judges than one and there is a 

jadgmeut need not sign difference of opinion among them, it shall not be necessary for any Judge 
dissenting from the judgment of the Court to sign the decree. 

[1882— S. 579; 1877— S. 579; 1859— S. 860.] 

[a] This rule does not apply to the Chief Court of Oudh in the exercise of its appellate jurisdiction: the 

Oudh Courts Act, 1925 (U. P. Act 4 [IV] of 1925); Section 16 (3). 


LAHORE 


P&OVIISOIAL AMENDMENTS. 


Add the following as a proviso to rule 35 (4) : 


“ Provided also in the case of the High Court, that the Registrar, or such other officer as may be in 
charge of the Judicial Department from time to time, shall sign the decree on behalf of the Judge or Judges who 
passed it ; but that such Registrar, or such officer, shall not sign such decree on behalf of a dissenting Judge.** 

[29-1-1937.] 

MADRAS 

Suhititute the following for sub-rule (2) : 


“ (2) The decree shall contain the number of the appeal, the names and descriptions of the appellant 
and respondent, their addressee for service and a clear specification of the relief granted or other adjudication 
made.*’ [B. O. 0. No. 3299 B-1 of 1930.] 


Copies of judgment 36. Certified copies of the judgment and decree in appeal shall be 

and decree to be fur- furnished to the parties on application to the Appellate Court and at their 
nished to parties, expense. 

[1882— S. 580 ; 1877— S. 580 ; 1859— S. 860.] 


37. A copy of the judgment and of the decree, certified by the Appellate Court or such 
Certified copy of officer as it appoints in this behalf, shall be sent to the Court which passed the 
decree to be sent to decree appealed from and shall be filed with the original proceedings in the suit^ 
Court whose decree and an entry of the judgment of the Appellate Court shall be made in the 
appealed from. register of civil suits. 

[1882— S. 581 ; 1877— S. 581 ; 1859— S. 361.] 


ALLAHABAD 


PROVINCIAL AMENDMENTS. 


(1) Delete the words “ and shall be filed with the original proceedings in the suit.*’ 


(2) Add a new paragraph as follows : 

Where the Appellate Court is the High Court the ^copies aforesaid shall be, filed with the oxiginal 
proceedings in the suit.** 

RULE 38— 

ALLAHABAD 


Add the following as R. 38 : 

** R. 38. (1) An address for serviae filed under O. 7 R. 19 or 0. 8 R. IX, or subsequently altered imder 
O. 7 H. 24, or 6. 8 B. 12, shall hold good daring all appellate proceedings arising^ out of the original suit er 
petition. 

(2) Every memorandum of appeal shall state the addresses for service given by the opposite parties in 
the Court below, and notices and processes shall issue from the Appellate Court to such addresses. 

180a A. II. 
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(3) Rules 21, 22, 23 and 24 of 0. 7 shall apply, so far as may be, to appellate proceedings.” 

BOMBAY 

The following shall be added as B. 38 : 

” R. 38. (1) An address for service filed under 0. 7 B. 19, or 0. 8 B. 11, subsequently 

Address for service filed mitered under 0. 7 B. 24, or 0. 8 B. 12, shall hold good during all appellate 
Utew^edingr^^ Proceedings arising out of the original suit or petition, subject to any alteration 

under sub-r. (3). 

(2) Every memorandum of appeal shall state the addresses for service given by the opposite parties in 
the Court below and notices and processes shall issue from the Appellate Court to such addresses. 

(3) Buies 22, 23 and 24 of O. 7 shall apply, so far as may be, to appellate proceedings.” 

[15-10-1930.] 

LAHORE 

The following shall be added as Rule 38 : 

“ R. 88. (1) An address for service filed under O, 7 R. 19, or O. 8 R. 11, or subsequently altered under 
0. 7 B. 24, or O. 8 B. 12, shall hold good during all appellate proceedings arising out of the original suit or 
petition. 

(2) The notice of appeal, and other processes connected with proceedings therein, shall issue to the addresses 
mentioned in ol* (!}, above, and service ejected at such addresses shall be as effective as ]f it had been made 
personally on the appellant or respondent, as the case may be. 

(3) Buies 21, 22, 23, 24 and 25 of 0. 7 shall apply, so far as may be, to appellate proceedings.” 

[24-11-1927 and 29-1-1937.] 

N.-W. P. P, 

Add the following as rule 38 : 

R. 88. (1) An address for service filed under 0, 7 B. 19 or O. 8. R. 11, or subsequently altered 
under 0. 7 B, 22 or O. 8. E. 12, shall hold good during all appellate proceedings arising out of the original suit or 
petition. ' 

(2) Every memorandum of appeal shall state the addresses for service given by the opposite parties in 
the Court below and notices and processes shall issue from the Appellate Court to such addresses. 

(3) Buies 21 and 22 of O. 7 shall apply, so far as may be, to appellate proceedings.” 


Add the* following as Rule 38 : 

" R. 88. (1) An address for service filed under O. 7 E. 19, or 0. 8 R. 11, or subsequently altered 
under 0. 7 R. 26 or 0, 8 B. 12, shall hold good during all appellate proceedings arising out of the original suit or 
petition. 

(2) Every memorandum of appeal shall state the addresses for service given by the opposite papti^ 
in the Court below, and notices and process shall issue firom the Appellate Court to such addresses. 

(3) Buies 21, 22, 23 and 24 of 0. 7 shall apply, so far as may be, to appellate proceedmgs”. 

PATNA 

Add tbe|[f olio wing as Buie 38 : 

‘*R. 88. (1) An address for service filed under O. 7 R. 19, 0. 8 B. 11, or subsequently altered under 
0. 7 R. 22 or 0. 8 B. 12, shall hold good for all notices of appeals and all appellate proceedings arising out of the 
original suit or petition, 

(2) Every memorandum of appeal shall state the addresses for service given by the opposite parties in 
the Court below, and notices and processes shall issue from the Appellate Court to such addresses. 

(3) Buies 21 and 22 of 0. 7 shall apply, so far as may be, to appellate proceedings.” 

SIND 

Add the following as Rule 38 : 

B. 38. (1) Alt address for service filed under 0. 7 B. 19, or O. 8 R. 11 subsequently altered under 

Address for service filed 0. 7 B 24, or 0. 8 R. 12, shall hold good during all appellate proceedings arising 
JaJiold good during appeh out of the original suit or petition, subject to any alteration under sub-rule (3). 
late proceedings. 
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(2) Every memorandum of appeal shall state the addresses for service given by the opposite parties in 
the Court below and notices and processes shall issue from the Appellate Court to such addresses. 

(3) Rules 22. 25 and 24 of Order 7 shall apply, so far as may be, to appellate proceedings.” 


ORDERS 41A and 41B— MADRAS 

After Order 41 insert the following as Orders 41A and 41B : 

"ORDER XLIA. 

Avv^als to the High Court from Origmal Decrees of Suhordmaie Courts. 

R* 1. The r ules contained in order 41 shall apply to appeals in the High Court of Judioature at Madras with 
the modifications contained in this order. 

R. 2. (1) The memorandum of appeal shall be accompanied by twelve printed copies of the judgment, 
•one of such copies being a certified copy, the prescr ibed fees for service of notice of appeal and the receipt of the 
accountant of the Court for the sum prescribed by the rules of Court. 

(2) Notwithstanding anything contained in R. 22 of 0. 41 the period prescribed for entry of appearance 
by the respondent and filing by him of memorandum of cross-objections, if any, shall unless otherwise ordered, be 
thirty days from the service on notice upon him. 

[B.2 is Mandatory — ^Appellant must produce requisite number of printed copies of judgment or order 
appealed against —Typed copy of lower Court’s order is insufficient.] 

R, 8. (1) If the respondent intends to appear and defend the appeal he shall, within the period specified 
in the notice of appeal, enter an appearance by filing in Court a memorandum of appearance. 

>N. 

(2) If a r efpondent fails to enter an appearance within the time and in the manner provided by the sub-rule 
above, he shall not be allowed to translate or print any part of the record ; 

Provided that a respondent may apply by petition for further time, and the Court may thereupon maha 
such order as it t hinhs fit ; the application shall be supported by evidence to be given on affidavit as to the reason 
for the applicant's default, and notice thereof shall be given to the appellant and all parties who have entered 
an appearance. XJ nless otherwise ordered the applicant shall pay the costs of all parties appearing upon tha 
application. 

R. 4. (1) The memorandum of appeal and the memorandum of appearance shall state an address for 
service within the City of Madras at which service of any notice, order or process may be made on the party filing 
such memorandum. 

(2) If a party appears in person, the address fox service may be within the local limits of the jurisdiction, 
of the Court from whose decree the appeal is preferred. 

Provided that if such party subsequently appears by a pleader he shall state in the vakalat an address for 
service within the City of Madras, and shall give notice thereof to each party who has appeared. 

(3) If a party appears by a pleader, his address for service shall be that of his pleader, and all notices to the 
party shall be served on his pleader at that address. 

B. 5. The Court may direct that service of a notice of appeal or other notice or process shall be made bj 
sending the same in a registered cover prepaid for acklowledgment and addressed to the address for service of the 
party to be served which has been filed by him in the lower Court: Provided that, after a party has given 
notice of an address for ser vice in accordance with Rule 4, service of any notice or process shall be made at such 
address. 

0. 41A R. 2 (MADRAS)-Note 1. [But see (Vol. 32) 1946 Mad 363 (364).] 

[1] Production of printed copies of judgment can be 
dispensed with. (Vol. 33) 1946 Mad 168 (164), 
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R. 6. All notices and processes, other than a notice of appBal, shall ba saSdcieatly served if left by a party 
or his pleader, or by a person employed by the p'eader, or by an ofidoar of the Co-irt between the hours of 11 A.Ttf, 
and 5 P. M. at the address for service of the party to be served . 

R. 7. Notices which may be served by a party or his pleader under Rule 6, or which are sent from the office 
of the Registrar may, unless the Court otherwise directs, be sent by registered pDst ; and the time at which the 
notice so posted would be delivered in the ordinary course of post shall be considered as the time of service thereof 
and the posting thereof shall be a sufficient service. 

R,8. If there are several respondents, and all do not appear by the same pleader, they shall give notice of 
appearance to such of the other respondents as appear separately. 

R. 9. A list of all cases in which notice is to be issued to the respondent shall be a^xed to the Court notice 
board after the case has been registered. 

R. 10. (1) If upon a case being called on for hearing by the Court, it appears that the record has not bsen 
translated and printed In accordance with the rules of the Court, the Court may hear the appeal or dismiss it, ot 
may adjourn the hearing and direct the party In default to pay costs, or may make suoh order as it thinks fit.'* 

(2) If the Court proceeds to hear the appeal, it may refuse to read or refer to any part of the record which 
is not included in the printed papers. 

R, 11. When costs are awarded, unless the Court otherwise orders, the costs of a party appearing upon any 
•pplication before the Registrar or the Court shall be Rs. 15, and the cost of appearing when the appeal is in the 
daily cause list for final hearing and is adjourned shall be Rs. S0« At the request of any party the Registrar shall 
oause the order to be drawn up and the said costs to be inserted therein • 

Memorandum of Objections* 

R. 19. (1) If the acknowledgment mentioned in R« 22 (3) of O. 41 is not filed, the respondent shall together 
with the memorandum of objections file so many copies thereof as there are parties affected thereby. 

(2) The prescribed fees for service shall be presented together with the mem orandum to the Registrar. 

R. 18. If any party or the pleader of any party to whom a memorandum of objeotions has been tendered 
bas refused or neglected for three days from the date of tender to give the acknowledgment mentioned in B. 22 
(3) of O. 41, the respondent may file an affidavit stating the facts and the Registrar may dispense with service of 
the copies mentioned in Rule 12(1). 

R. 14. Rule 31 of Order 41 shall not apply to the High Court. If judgment is given orally a shorthand note 
thereof shall be taken by an officer of the Court and a transcript made by him shall be signed or initialled by tht 
Judge or by the Judges concurring therein after making suoh corrections as may be oonsldered necessary. 

[18-10-1917.] 


ORDER XLI B. 


Letters Patent Appeals, 

R. 1. The Buies of Order 41A shall apply, so far as may be, to appeals to the High Court of Madras undor 
Cftause 15 of the Letters Patent of the said Court : 

Provided that it shall not be necessary to file copies of the judgment and decree appealed from. 


R. 2. Notice of the appeal shall be given in manner prescribed by O. 41A, R. 6, or if the party to be served 
has appeared in person, in manner prescribed by Rule 5 of the said Order.” [18-10-1917.] 


0. 41A R. 6 (MADRAS)— Note 1. 

lae of notice of appeal by merely leaving ; 
advocate is not aeivioe on party or hi 


pleader, for limitation. (Vol. 29) 1942 Mad 408 (403> 
(DB). 
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OBDEE XLIL 

APPEALS FROM APPELLATE DECREES 

Procedure. apply, SO far as niay be, to appeals from 

appellate decrees. 

[1882- S. 587 ; 1877— S. 587 ; 1859— S. 377. See Ss. 100 to 103, 107 and 108.] 

PROVINCIAL AMENDMENTS. 

ALLAHABAD 

Substitute the following joy Rule 1 : 

“ 1. The rules of Order 41 shall apply, as far as may be, to appeals from appellate decrees, subject to the 
following proviso. 

Every memorandum of appeal from an appellate decree shall be aocompan’ed by a copy of the decree 
appealed from and also (unless the Court sees fit to dispense with either or both) by copies of the judgment on. 
which the said decree is founded and of the judgment of the Court of first instance." [24*7-1944.] 

CALCUTTA 

Fof Buie 1, substitute the following : 

“1. The ru^es of order 41 shall apply, so far as may be, to appeals from appellate decrees : 

Provided that every memorandum of appeal from an appellate decree shall be accompanied by a 
copy of the decree appealed from and also (unless the Court sees fit to dispense with any or all of them), by 

copies of the judgment on which the said decree is founded and of the judgment and decree of the Court of 

first instance." [15-2*1938] 

ORDER 42— MADRAS 

Suhsiiiuie the following /cf Order 42 : ^ 

ORDER XLII 

Appeals from appellate decrees, 

1. The rules of Order 41 and Order 41 A shall apply, so far as may be, to appeals to the High Oouct of 
Judicature at Madras from appellate decrees with the modifications contained in this Order : 

Provided that in appeals from appellate decrees the memorandum of appeal shall be accompanied 

by a copy of the decree appealed from and four printed copies of the judgment on which it is founded, one 

of them being a certified copy; and also four printed copies of the judgment of the Court of first instance, 
one of them being a certified copy, 

2. (1) The memorandum of appeal shall bS printed or typewritten and shall be accompanied by the ' 
following papers : 

One certified crpy of the decrees of the Court of first instance and of the Appellate Court and four 
printed copies of each of the judgments of the said Courts, one copy of each judgment being a certified 
eopy ; 

(2) If any ground of appeal is bassed upon the construction of a document, a printed or typewritten, 
copy of such document shall be presented with the memorandum of appeal : 

Provided that if such document is not in the English language and the appellant appears by a 
pleader, an English translation of the documents certified by the pleader to be a correct translation shall be* 
presented ; 

(3) If the appellaut fails to comply with this rule, the appeal may be dismissed." [18-10-1917] 
BULK 2— LAHORE 

Add the following as Rule 2 : 

“R. 2. In addition to the copies specified in 0. 41 .,R. 1, the memorandum of appeal shall b» 


ORDER 42 RULE 1— Note 1. 

[1] The words from appellate decrees’* 
have reference only to second appeals filed under 
S 100 of this Code — In a second appeal under S 12 
of the Oudh Courts Act, respondent is not entitled 


as of right to file cross- object on. (Vol. 22) 1985 
Oudh 88 (89) : 10 Luck 618 (DB). 

O 42 R 2 (LAHORE)— Note 1. 

[1] Every second appeal must be accompanied by a. 
copy of the decree of lower appellate Court (Yol. 14> 
1927 Lah 912 (913). 


181 A. M, 
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ficoompanied by a copy of tbe judgment of the Court of first instance, unless the Appellate Court dispenses 
therewith/* [19-3-1926.] 

BTJLE 2--N.-W.F,P. 

Same as that of Lahore. 

ORDER XLIII. 
appeals from orders. 

Appeals from 1. An appeal shall lie from the following orders under the provisions 

orders. of Section 104, namely : — 

(a) an order under rule 10 of Order VII returning a plaint to be presented to the proper 

Court ; 

(b) an order under rule 10 of Order VIII pronouncing judgment against a party ; 

(0) an order under rule 9 of Order IX rejecting an application (in a case open to appeal, 

for an order to set aside the dismissal of a suit ; 

(d) an order under rule 13 of Order IX rejecting an application (in a case open to 

appeal) for an order to set aside a decree passed ex parte ; 

(e) an order under rule 4 of Order X pronouncing judgment against a party ; 

(y) an order under rule 21 of Order XI ; 

(ff) an order under rule 10 of Order XVI for the attachment of property ; 

(h) an order under rule 20 of Older XVI pronouncing judgment against a party ; 

(1) an order under rule 34 of Order XXI on \n objection to -the draft of a document or 

of an endorsement ; 

(j) an order under rule 72 or rule 92 of Order XXI setting aside or refusing to set aside 
a sale ; 

(fc) an order under rule 9 of Order XXII refusing to set aside the abatement Or dismissal 
of 'a suit ; 

(1) an order under rule 10 of Order XXII giving or refusing to give leave ; 

(m) an order under rule 3 of Order XXIII recording or refusing to record an agreement 
compromise or satisfaction ; 

(n) an order under rule 2 of Order XXV rejecting an application (in a case open to 
appeal) for an order to set aside the dismissal of a suit ; 

(o) an order a [under rule 2, rule 4 or rule 7] of Order XXXIV refusing to extend the 

time for the payment of mortgage-money ; 

(p) orders in interpleader-suits under rule 3, rule 4 or rule 6 of Order XXXV ; 


0. 42 R. 2 (Lah) (conid.) 

[2] Copy of the judgment of trial Court should be 
filed along with the memorandum of second appeal. 
(Vol. 13) 1926 Lahore 626 (626, 627) (DB) « (Vol. 8) 
1921 Lah 73 (73) : 2 Lah 227. 


0. 42 R. 2 (N.-W.F.P.)— Note 1. 

* [1] Appeal filed within limitation but without copy 
of the judgment of the trial Court — Appeal returned — 
Appeal again filed with said copy after expiry of limita- 
ition for appeal— Appeal is time barred, (Vol. 24) 1937 
pi50(50)4BB). 

(Vcl. 23) 1986 Pesh 77 (78).] 


ORDER 43 RULE 1— SYNOPSIS. 

1. Appeals from orders. 

2. Clause (a) : Order ]relurniug plaint for presenta- 

tion to the proper Court. 

3. Clause fcj : Order rejecting application under 

Order 9 Rule 9 to set aside dismissal of suit. 

4. Clause {dj : Order rejecting applleation for 

setting aside exparte decree. 

6. Clause fm;: Order recording or refusing to 
record compromise. 

6. Clause (uj : Order of remand under Order 41 

Rule 28. 

7. Clause fv) : Order refusing grant of certificate 

under Order 45 Bole 6. 
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($) an order under rule 2, rule 8 or ruls 6 of Order XXXVIII ; 

(r) an order under rule 1, rule 2, rule 4 or rule 10 of Order XXXIX ; 

(s) an order under rule 1 or rule 4 of Order XL ; 

it) an order of refusal under rule 19 Of Order XLI to re-admifc, or under rule 21 of 
Order XLI to re-bear, an appeal ; 

(u) an order under rule 23 of Order XLI remanding a case, wbere an appeal would lie 
from the decree of the Appellate Court ; 

(t;) an order made by any Court other than a High Court refusing the grant of a 
certificate under rule 6 of Order XLV ; 

(w) an order under rule 4 of Order XL VII granting an application for review. 

[18S2— S. 588; 1877^8. 588; 1859^Ss. 36, 94, 863, 865. See seetions 104 to 106.] 

[a] Substituted by the Transfer of Property (Amendment) Supplementary Act, 1930, 16 [XVI] of 1930), 
Section 2 for ** under Rule 3 or or Buie 8.** 


OBJECTS AND REASONS. 


** Rule 1 (o). — The extension of time for the payment of mortgage-money is obviously of much greater 
moment to the mortgagor than to the mortgagee. Therefore the Committee have provided for an appeal from an 
order refusing, but not irom an order grantmg, an extension of time.” — S.O.B. 

“Rulel, — ^We suggest that there should be appeals from orders pronouncing judgment against a party 
under Or. VIII B 10. Or. X, B. 4 and Or. XVI B. 20. These orders are under the present law appealable as 
decrees, but havmg regard to the definition of a decree in the Code they would no longer be appealable in that 
way, and we think it necessary to make them appealable as orders. We have also given an appeal against an 
Order made under rule 21 of Order XI,*^ — S.C.B. 

PROVINCIAL AMENDMENTS. 

BOMBAY 

Clause (u^) of Rule 1 of Order 43 shall be deleted [9-3-1926.] 

CALCUTTA 

Insert the foUowmg after clause (t) • 

“ (i) (a) an order under Buie 57 of Order XXI directing that an attachment shall cease or directing or 
omitting to direct that an attachment shall continue.” [3-2-1933.] 

LAHORE 


In clause {*♦) after the word and figure Rule 23 *' insert the words and figure 
MADRAS 


“or Bule23-A/* 

[3-8-1928.] 


(1) Substitute the following for clause (if) of Rule 1 : 


** (d) an order under Rule 13 or Rule 15 of Order IX rejecting an application (in a case open to appeal 
for an order to set aside a decree or order passed ejv parted' [6-3-1933,] 

(2) Substitute the followmg for clause ( 5 ) of Eule 1 : 

“ (s) an order under rule 1 or rule 4 of Order XL except an order under the proviso to sub-rule (2) of 
rule 4.” [P. Dis. No. 60 of 1933.] 

PATNA 

A dd the following as clause (ii) after clause {i ) : 

(n) an order in garnishee proceedings other than an order referred to in Buie 63H (1) of Order 
XXL” [7-1-1936.] 

SIND 

Substitute the words any order” for t/ie words “ an order under rule 23 of Order XLI ” appearing in 
clause («) of Buie 1. 


0. 43 R. 1 (contd.) 

1. Appeals from orders.— [1] Memo of appeal 
insufficiently stamped— Memo rejected— No appeal 
lies. (Vol 25) 1988 Nag 122 (124) : I L R (1988) Nag 
196 (FB). 

[2] Order on application fox appointment of 


trustees for Hindu cemetery is neither appealable 
order nor judgment. (Vol. 24) 1937 Rang 522 (523) 
^DB). 

[8] Order adding person as party to suit is not 
appealable, nor one open to revision. (Vol. 26) 1932 
Oudh 102 (103) : 14 Luck 447 (DB). 
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0. R. 1 (conid,) 

[4] Where a decree is passed removing a mahatit 
from office and in CDnsequence ati order is made on 
a miscellaneous application for appointing a 
committee in order that a suitable mabant should be 
appointed in place of the one evicted, the order is 
not app salable.* (Vol. 21) 1934 Pesh 43 (44). 

[5] Order dismissing an application under S. 34, 
Trusts Act, is noj; an order appealable undei O. 43 
B. 1. (Vol. 22) 1935 Oudh 72 (74) (DB). 

[6] Order rejecting memorandum of appeal is 
appealable only when order finally disposes of 
dispute. (Vol. 25) 1938 Pat 461 (462) : 17 Pat 245 
(DB). 

[7] Partition suit— Preliminary decree passed — 
Subsequent order refusing to take accounts from 
particular year before final decree— Order is not 
appealable (Vol. 32) 1945 Oudh 312 (313) : 20 Luck 
657 (DB). 

2. Clause (a) : Order returning plaint for presenta- 
tion to the proper Court.— [1] Suit filed in A court 
not numbered - Plaint returned without notice to 
defendant and represented in B Court— Order 
returning plaint held not appealable by defendant 
as the order cannot be considered to be adverse to 
him and the defendant is not precluded from ques* 
tioning the order though he has not appealed 
against. (Vol. 30) 1943 Mad 490 (490). 

[2] Order returning appeal for presentation to 
proper ( ourt. - No appeal lies. (*40) 42 Pun L R 
S64 (363) * (Vol. 17) 1930 Lah 882 (838) (DB). 

[8] A plaintiff is not precluded from^ proaeouting 
laia appeal against the order returning his plaint for 
presentation to proper Court, if in compliance with 
that order he presents the plaint to another Court in 
order to save limitation in case his appeal is dis- 

“missed. (Vol, 26) 1989 Lah 18 (19). 

[4] An order returning a petition for permission 
to sue in forma paupens to which a plamt is as 
usaal appended is not appealable. (Vol. 22) 1935 Mad 
1043 (1048). 

[5] Appeal lies from order returning plaint to be 
presented to proper Court. (Vol. 6) 1918 Lah 116 

8. Clause (c): Order rejecting application under 
•Order 9 Buie 9 to set aside dismissal of suit.— 

[1] Appl cation to restore to the file a suit dis- 
missed for default ox decided ex parte itself 
dismissed for default — Application to restore such 
application dismissed— Order of dismissal is not 
jippeaUble. (Vol. 28) 1941 Mad 17 (17) * (Vol. 19) 
1982 Nag 101 (102) : 28 Nag L B 83 (DB) (overruling 
(Vol. 10) 1923 Nag 293 * (Vol. 22) 1935 Mad 609 
<609) : 58 Mad 814 (DB). 

[But see (Vol. 24) 1937 Oudh 844 (31,7): 13 Luck 
346 (DB).] 

[2] An order dismissing application under O 9 R 9 
for default will amount to its rejeeticn withia tb® 
'leaning of this clause. (Vol. 80) 1948 Mad 684 
<685) * (Vol. 23) 1936 All 737 (738) (DB). 

(3] Order rejecting application to reiiore appii- 
eetion for probate dismissed for default it appealable, 

36) 1938 Lah 881 (884) (DB). 

Silt dtam^edfer default— Applieatioa to set 
allowed on condition to depoclt Rs. 25 


as costs - within one week — Money not dep osited within 
time — Application for deposit one day late, dis- 
missed for want of jurisdiction— Order held come 
within this clause. (Vol. 32) 1945 Oudh 278 (274) : 20 
Luck 427 (DB). 

4. Clause (d): Order rejecting application for 
setting aside ex parte decree — [1] Order allowing 
application for setting aside an ex parte decree— No 
appeal lies, (’16) 34 Ind Cas 702 (702) ; 3 Oudh 
L Jour 229. 

[2] Order rejecting application to set aside an 
ex parte order— Appeal does not lie. (’06) 1906 Low 
Bur Rul 203 (204) (FB) * (’12) 39 Cal 89 3 (394) 
(DB). 

[5] Petition to set aside decree allowed— 

Petitioner to pay costs within fixed time — In default 
petition to stand dismissed — Default committed — 
Order on petition held appealable under this clause. 
(Vol. 31) 1944 Mad 388 (885): I LR (1945) Mad 
203 (DB), 

^ [4] If there could be no appeal under any 
circumstances agamst a decree that could be passed in 
the suit or proceeding, there Would be no appeal 
against an order refusing to set aside ex patU 
decree passed in such a suit or proceeding. (Vol. 23) 
1936 Cal 485 (487, 488) ; I L R (1937) 1 Cal 135. 

5. Clause (m): Order ‘recording or refusing to 
record compromise. — [1] An appeal lies against an 
order recording a compromise although at the time 
when it was recorded there was no contest in the lower 
Court as to its factum or validity. (Vol. 28) 1936 Mad 
385 (386) * (Vol. 23) 1986 Mad 847 (349) ^ (Vol. 13) 
1926 Bom 89 and (Vol. 20) 1933 Bom 205 : 67 Bom 
206 dissented from). 

[See also (Vol. 28) 1941 Oudh 598 (599) : 17 Luck 
17 (DB).] 

[2] Refusal based on Court holding that ne 
compromise has been made— Cjauseapplif s. (Vol. 27) 
1940 Pat 629 (631) (DB) * (Vol. 16) 1929 Nag 275 
(276) : 26 Nag L R 101 * (Vol. 14) 1927 Lah 548 
(518) (DB) > (Vol. 25) 1936 All 435 (435) (DB). 

[See also (Vol. 15) 1928 Lah 39 (40).] 

[But see (Vol. 11) 1924 Lah 248 (249) ] 

[3] Order recording compromise — Decree passed in 
term-s of compromise— Still appeal lies. (Vol. 21) 
1934 Cal 846 (846) : 61 Cal 910 (DB) ^ (Vol. 81) 1944 
Bom 289 (241, 242) : I L R (1944) Bom 405 
(DB) ^ (Vol. 12) 1925 Mad 606 (607) (DB) * (Vol. 20) 
1933 Cal 94 (95) (DB) ^ (Vol. 25) 1936 Mad 885 
(386) * (Vol. 25) 1938 Lah 766 (766). 

[See also (Vol. 20) 1353 Pat 306 (427) : 12 Pat 859 
(BB).] 

[But see (Vol. 20) 1938 Bom 205 (208) : 67 Bom 
206 (DB).] 

[4] Consolidate order passed recording a compro- 
mise and passing a decree in terms of the compro- 
mise — Appeal againat such order is one under this 
clause. (Vol. 25) 1988 Lah 350 (351) ^ (Vol. 23) 1989 
Lah 963 (965) (DB). 

[5] No second appeal lies against an order 
recording or refusing to record a compromise. (Vol. 
22) 1985 Cal 239 (240) : 62 Cal 229 ^ (Vol. 22) 1985 
All 788 (788, 739). 

[6] Award in suit under S 92— Appeal lies froiA 
order refusing or recording compromise. (Vol, II) 
1944 Pat 115 (118) (DB). 
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Procedure. apply, so far as may be, to appeals 

from orders, 

[1882— S. 690 ; 1877— S. 590; 1859— S. 866— See S. 108, cl. (b),] 

PBOVINCIAL AMENDMENTS. 

Buies 2 and 3 — MADBAS. 

(1) Substitute the following for Buie 2 : 

R. 2. The Buies of Order 41 and of Order 41A shall apply, so far as may be, to appeals from the orders 
fipeeified in Buie 1 and other orders of any Civil Court from which an appeal to the High Court is allowed under 
any provision of law: 

Provided that in the case of appeals against interlocutory orders made prior to decree, the Court which 
passed the order appealed from shall not send the records of the case unless an order has been made for stay of 
iurther proceedings in that Court/* 

(2) Add the following as rule 3 : 

Appeals from ** R. 3. (1) The provisions of Order 42 shall apply, so far as may be, to appeals from 

Jippellate orders, appellate orders. 

(2) A memorandum of appeal from an appellate order shall be accompanied by a certified copy of the 
Judgment and of the order of the Court of first instance, and by a certified copy of the judgment and of the order 
of the Appellate Court. 

(3) If any ground of appeal is based upon the construction of a document, a printed or typewritten copy of 
.-such document shall be presented with the memorandum of appeal : 

Provided that, if such document is not in the English language and the appellant appears fay a pleader, 
•an English translation of the document certified by the pleader to be a correct translation shall be presented/* 

[P. Dis. No. 788 of 1932.] 

Rule 3— OXJDH. 

Add the following as Rule 3 : 

R. 8. In every appeal under Buie 1, in every miscellaneous case, and in every suit dismissed fo^ 
« .default^ a formal order shall be drawn up stating clearly the determination of the appeal or case, the costs 
incurred and the parties, if any, by whom such costs are to be paid/’ 

OEDER^ XLIV. 

PAUPER APPEALS. 

1. Any person entitled to prefer an appeal, who is unable to pay the fee required for tha 
Whomayap^al memorhudum of appeal, may present an application accompanied by a memo- 
.as pauper. random of appeal, and may be allowed to appeal as a pauper, subject, in alB 

matters, including the presentation of such ap]^cation, to the provisions relating to suits by paupers, 
in so far as those provisions are applicable : 


'0. 48 B. 1 {contd,) 

[7] For further illustrations see the following 
^ses;-(Yol.28) 1941 Ran 316 (318): 1941 Rang 
L R 774 (DB) * (Vol. 12) 1925 Cal 924 (923) 
(DB) * (Vol. 28) 1936 Nag 8 (10) : 31 Nag L R Sup 
72 (overruled m (Vol 27) Nag 849: 1 L R (1940) 
Nag 658 on another point) * (Vol 21) 1954 Oidh 417 
. (417, 418) * (Vol 28) 1936 Sind 69 (60) : 29 Smd 
L R 487 (DB). 

6. Clause (u ) : Order of rtmaad under Order 41 
Rule 88. — [1] An appeal lies under this clause only 
when the order of remand is one under O. 41 R. 23, 
(Vol, 82) 1946 Mad 480 (481) : I L R (1945) Mad 
886 * (Vol 80) 1948 Oudh 56 (86) (DB) * (Vol 80) 
1943 Oudh 128 (128) (DB) * (*41) 196 Ind Cal 
562 (662) (Pat) * (Vol. 28) 1941 Feah 28 (30) 
(DB) * (Vol. 22) 1935 Pat 49 (51) (DB). 

[2] An order of remand under the inherent power 
of the Court is not appealable. (Vol. 10) 1943 Oudh 
85 (85) (DB) ♦ (Vol 31) 1944 Oudh 130 (130) : 20 
Luck 45 (DB) * (Vol 27)^1940 Oudh 367 (868) : 13 
Luck 65 (DB; 8 (Vol. 14) 1927 All 496 (496) * (Vol. 
17) 1930 Oudh 866 (368) (DB) * (Vol 21) 1934 Peek 
$8 (89). 

[3] Appellate Court reversing order of lewer Ceurt 
liejectiug plaint or salting aside order of lower Ceurt 


for trial again. Order is not appealable. (Vol. Ifi 
1981 Lah 497 (497) (DB) * (Vol 24) 1937 Lah 38f 
(881) ♦ (Vol 29) 1942 Lah 179 (182) * (’18) 85 All 
427 (428) (DB). 

[But see (Vol. 28) 1941 Nag 804 (805) : ILR (1941) 
Nag 629. 

[4] Order of remand purporting to be made under 
O. 41 R. 23 is appealable though really O, 41 R. 28 
does not apply. (Vol 24) 1987 Lah 454 (455). 

[But iee (Vol. 27) 1940 Nag 849 (851, 852) ; I L^B 
(1940) Nag 588 (DB). (Overruling (Vol. 28)'X9« 
Nag 8: 81 Nag L R Sap 72). 

[5] Order of remand passed in an appeal against 
an order— No appeal lies. (’28) 111 Ind Cas 789 (790) 
(DB) (Oudh) * (Vol 26) 1988 Lah 65 (66). 

7. Clause (t) ; Order refusing grant of oeitifieate 
under order 45 Rule 6.— [1] Order granting a certify 
Cate of leave to appeal to Privy Council is not 
appealable. (Vol 24) 1937 Mad 980 (936) (DB). 

OBDER 44 RULE, 1— Synopsis. 

1. Person/* Meaning of, See Notes wu Order 
83 Rule L 

2. ** Entitled te prefer an appeal/* 
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Prooedure on Provided that the Court shall reject the application unless, upon a 

application for ad- perusal thereof and of the iudgment and decree appealed from, it sees reason to 
niission of ap- think that the decree is contrary to law or to some usage having the force of 
law, or is otherwise erroneous or unjust. 

[1882—8. 592; 1877— S. 592; 1859— Ss. 369, 370.] 

OBJECTS AND KEASONs'. 

“ Words [namely, ‘ including the presentation of such application *] have been added to avoid the conclu- 
sion at which the Madras High Court has recently arrived (ILB 28 Madras 369).” S.O.B. 

PBOVINGIAL AMENDMENT. 

OTJDH 

Add another proviso as follows : 

“ Provided further that no application under this rule shall be allowed unless a notice of the application 
has been given to the proposed respondents.” 


0. 44 B, 1 (coM.) 

8. “ is unable to pay the fee required.*' 

4. Application accompanied by memorandum of 
appf-al. 

6. Subject to provisions relating to suits by 

paupers 

3. In all matters including the presentation of 
such application. 

7. Proviso to the rtile. 

8. Power to grant time for payment of court-fee. 

9. ct of allowing application for leave to 
appeal as pauper. 

10. Power to order security for costs. See Order 

41 Rule 10. 

11. Cross-objection or cross-appeal by a pauper 

respondent. See Note,s on Older 41 Rule 22. 

12. Appeal. 

13. Letters Patent appeal. 

14. Privy Council appeal. 

1. " Person/* Meaning of,— See Notes on Order 33 
Rule 1. 

2 ** Entitled to prefer an appeal.*’— [1] Order 
deciding certain preliminary issues and not amouting 
to decree - Application for leave to appeal in forma 
paupens not maintainable as the order is not open 
to appeal. (Vol. 23) 1936 Lah 406 (406) (DB). 

[2] The Court will not approve of a practice where- 
by one of the defendants who is clearly possessed of 
jbssets abstains from joining in an appeal in o^der 
that the other defendants may prosecute the appeal 
«.3 paupers. Such conduct will be sufficient to deprive 
the non-appealmg defendant of his costs if the decree 
is reversed or varied in his favour also. (Vol. 80) 
194B Mad 263 (265). 

3. "Who is unable to pay the fee required.**— [1] 

See Notes on Order 83 Rule 1. 

4. Application accompanied by a memorandum of 
appeal. — [1] Unlike the plaint in a pauper suit which 
forms an integral portion of the pauper application 
itself, the application for leave to appeal as a pauper 
Is a distinct document from the memorandum of 
Appeal accompanying the application. The memo- 
randum of appeal itself cannot be treated as an appli- 
•ation for leave to appfal as a pauper. (Vol. 2) 1915 

810 (811) (DB). 

of proviso to rule is to make it sub'eot 
1-Applioation for leave to 


appeal not accompanied by copy of decree and judg- 
ment is not valid. (Vol 23) 1936 Mad 600 ( 602), 

5. Subject to provisions relating to suits by paupera 
—[1] Granting of leave to appeal as a pauper is sub- 
ject to provisions of O. 33. Thus an appellant is no- 
entitled to leave. 

(a) If he has entered into an agreement with refer- 
ence to subject matter of appeal ('30) 122 Ind Caa 
881 (831) (DB; (Pat) * ('07) 30 Mad 647 (548) 
(DB). 

(b) If he has not stated all his assets with utmost 
good faith. (Vol. 17) 1930 Pat 368 (369) (DB). 

(c) If he has transferred all his interest in subject- 
matter of suit before filing of his application.^ 
(Vol. 28) 1936 Mad 665 (665). 

[2] The application for leave to appeal as a pauper 

should be verified at its foot, as required by O. 88 
B. 2. ('68) 11 Oudh Cas 19 (20) : (1895) All W N 34 
followed). ^ 

[See however (Vol. 24) 1937 Nag 108 (109, 110): 
I L R (1938) Nag 245.] 

[3] Applicution for leave not verified but aecora- 
paniei by affidavit by which the statements in appli- 
cation are stated to be" true— No concealment in appli- 
cative -Rule is sufficiently complied with. (Vol 10) 
1923 Lah 684 (684). 

[See also (Vol. 24) (1937) Nag 108 (110): ILR 
(1938) Nag 245 (Court should allow applicant a chance 
to c jrrect defect in verification before rejecting, 
application). 

[4] Application for leave without list of properties 
is not invalid — If can be supplied even after limita- 
tion period. (*99) 1899 Pun Re No 19, page 114 
(116) (DB). 

6. In all matters indluding the presentation of such 
application.— [1] A pardanashin lady being exempted 
from personal appearance under S. 132 of the Code 
need not present the application to appeal m. forma 
pauperis in person. (Vol. 29) 1942 Oudh 240 (248) 
17 Luck 628 (Authorized avent can appeal.) ^ (’02) 
24 All 172 (173) (DB) * (’85) 8 Mad 604 (506). 

[2] The memorandum of appeal need not be pre-- 
sented in person. (Vol. 13) 1926 Ondh IS (14), 

7. Proviso to the rule.— [1] The proviso is manda- 
tory. (Vol. 19) 1932 Lah 654 (655) ^ (Vol. 20) 1935^ 
Mad 619 (520, 521) : 66 Mad 323 (DB) (Reasons for 
leave should be briefly stated) ♦ (Vol. 16) 1929 Lab*^ 
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O. 44 R. 1 (contd,) 

S39 (539) * (Vol 12) 1925 Pat 442 (443): 4 Pat 67 
(DB) * (Vol. 18) 1981 Rang 131 (184) -9 Rang 92. * 
<Vol. 19) 1932 All 712 (712) DB). (Applicant entitled 
•to be beard only if Judge after reading judgment 
thinks it to be wrong). 

[See (Vol. 29) 1942 All 45 (46) : I L R (1941) 
All 793.] 

[2] The object of this enactment is n^t to admit 
^ippeals in fovma pauperis too freely against parties 
who bave succeeded in Court below, as there is 
the danger of the successful respondents being dragged 
into Court by reason of unscrupulous persons filing 
frivolous appeals in forma pauperis, (*28) 109 Ind 
Cas 391 (392) (Lah). 

[See (1904) 28 Bom 451 (452, 453) (DB).] 

[3] A party cannot be allowed to appeal as pauper 
■unless the decree appealed from appears to be con- 
trary to law or to some usage having the force of law 
or is otherwise erroneous or unjust. (Vol. 28) 1941 
Oudh 113 (113) (DB) * (Vol. 27) 1940 Oudh 208 
(209) ; 15 Luck 897 (DB) * (Vol. 12) 1925 Lah 391 
<391) ^ (Vol. 20) 1933 Mad 519 (520) : 66 Mad 323 
(DB) ^ (Vol. 7) 1920 Mad 230 (231) (DB) * (Vol. 17) 
1930 Pat 142 (143) (DB) (Decree altered in mate- 
Tial particular by a successor of Judge — Leave can be 
granted) ^ (Vol. 23) 1936 Mad 842 ^43). 

[See also (Vol. 22) 1935 Pesh 22 (23).] 

[4] Unlike O. 41 R. 11, the Court has no discre- 
iiionary power under the proviso to go into the 
record except the judgment and the decree. (Vol. 12) 
1925 Rang 249 (250) (DB) * (*10) 13 Oudh Cas 302 
(802). 

[6] Court is not bound to bear a^'guments in support 
of the contention that the decree is unjust and con- 
-tra'-y to law, (Vol 29) 1942 Mad 478 (478) : I L R 
(1942) Mad 746 (DB) * (Vol. 23) 1936 Mad 101 (102) : 
-59 Mad 805 * (»88) 1938 Oudh W N 1246 (1247) 
<DB), 

[But see (Vol. 28) 1941 Mad 49 (50) : ILR (1941) 
Mad 389 ((Vol. 23) 1986 Mad 101: 69 Mad 805 
dissented from) 

[6] A mere issue of a notice to the respondent under 
Appendix G, Form No. 11 is no ground for holding that 
the Court is satisfied as to the conditions laid down in 
the proviso, and the respondent appearing in answer to 
the notice may be allowed to urge that the application 
should be rejected on the ground that the conditions of 
the proviso have not betn satisfied. (Vol. 21) 1934 All 
1004 (1006, 1007) : 57 All 440| (FB) * (Vol. 21) 1934 
All 424 (426) : 56 All 895 (DB) (The Government 
Pleader is also entitled to urge the same ground) * (Vol. 
18) 1931 Pat 183 (184, 185) : 10 Pat 606 (FB) (Over- 
ruling (Vol. 11) 1924 Pat 791) * (Vol. 15) 1928 Pat 118 : 
6 Pat 687 ^ (Vol. 16) 1929 Pafc 27 : 7 Pat 825 and (Vol. 
16) 1929 Pat 31 ; 7 Pat 827) ^ (Vol. 21) 1934 Lab 72 
(73) : 15 Lah 132 (DB) ^ (Vol. 16) 1929 Lah 514 (515) 
^ i Vol. 26) 1939 Bang 25 (28) : 1938 Rang L R 651 
(If an application for leave to appeal in forma pau^ 
^eris IS admitted in the absence of the respondent, 
and without notice to him it is open to him at the 
final hearing of the rule to show that the case does 
not satisfy the proviso to R. 1 of 0.44 ) * iVol. 24) 
1937 Nag 150 (151) : I L R (1937) Nag 463 (Prelinfi- 
nary finding that decree is contrary to law— Respon- 
dent can still urge that appellant is not pauper 
-and that decree is not contrary to law.) 


[See however (Voh 26) 1939 All 715 (716) : ILR 
(1989) All 917 (DB) (Counsel for respondent is not 
entitled to be beard on the merits of the proposed 
appeal.) * (Vol. 23) 1936 Mad 842 (843) (Court issu- 
ing notice to respondent without considering whether 
or not there is substance in appeal— Court subse- 
quently rescinding order and hearing pleaders on 
question whether there is substance in appeal and 
on finding no substance in appeal, rejecting appli- 
cation— Procedure followed is justifiable and legal.] 

[But see (Vol. 20) 1933 Mad 658 (659) * (Vol. 19) 
1932 Mad 523 (524, 525, 527); 55 Mad 982 (DB) 

* (Vol. 23) 1936 Mad 661 (662) (unless the order 
directing notice to go is qualified by some obser- 
vations showing that the respondent is t > be heard 
on the question of law, the ordinary rule is that the 
issue of notice means nothing more than that the 
question of pauperism is to be gone into, the Court 
being satisfied that on the face of the record it does 
satisfy the requirements of the provise to 0.44 R.I.] 

[7] The mere fact that notice has been issued to 
the opposite party and the Government Advocate 
upon an application for leave to appeal as a pauper 
does not preclude the Court from afterwards reject- 
ing the application on the ground of the decree of 
the lower Court not being contrary to law or unjust 
as required by the proviso- (Vol. 24) 1937 Ou <h 
222 (224); 13 Luck 81 (FB) (Over-ruling (Vol. 24) 
1937 Oudh 2.) 

[8] Leave to sue refused— Time granted for pay- 
ing court-fee — Court fees paid — Suit d’smissed as 
barred by limitation on day when court fee was 
supplied — Apphoation for leave to appeal — Appel- 
late Court rejecting application under provis-) on 
ground that suit was rightly dismissed by trial 
Court — Decision of trial Court is contrary to law and 
appellate Court is not justified in rejecting <tp..lica- 
tion for leave— Matter can be set right in revision. 
(Vol. 31) 194ANag 867 (358, 359) : ILR (1944) Nag 
625. 

8 . Power to grant time for payment of court-fee 

[1] The rejection of an application for leave to 
appeal as a pauper does not ipso facto operate as 
rejection of the memorandum of appeal. (Vol. 5} 
1918 Mad 1089 (1039, 1040) ; 40 Mad 687 (DBj ♦ 
(Vol. 22) 1935 All 620 (625, 626) : 67 All 983 (FB) 
(But if application under this rule is made without 
copies of decree and judgment and if the applica- 
tion rejected, there is no longer any app^ al pending.) 

* (Vol. 5) 1918 All 194 (194) : 40 All 381 (DB) ^ (Vol. 
18} 1931 Rang 131 (132) : 9 Rang 92. 

[2] Application for leave rejected - Court has 
power under S. 149 of the Code to give further time 
for the payment of the requisite court-fee stamp and 
admit the appeal. (Vol 28) 1941 Cal 659 (661) ; ILR 
(1941) 1 Cal 428 (DB) * (MO) 15 Luck 390 (391) (DB) 

* (’97) 22 Bom 849 (857, 861) (DB) * (‘97)21 Bom 
576 (579) (DB) * (’04) 26 All 329 ( 330) (DB) ^ (»29) 
115 Ind Cas 678 (679) (DB) (Pat) * (Vol 22) 1933 
Oudh 281 (232) : 10 Luck 569 (DB) ^ (Vol 24) 1937 
Mad 161 (162) : ILR (1937) Mad 584 (DB) * (Vol. 
23) 1936 Lah 909 (910) * ('28) 9 Pat L Tim 618 
(615, 616) (DB) * (Vol. 23) 1936 Mad 101 (102) : 59 
Mad 805. 

[See (Vol. 22) 1935 Pesh 22 (23) (But Court is not 
bound to grant time.] 

[See however (Vol. 22) 1935 Rang 336 (839) : If 
Rang 50.] 
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- Inquiry into 2- Tbe inquiry into the pauperism of the applicant may be made^ 

pauperism. either by the Appellate Court or under the orders of the Appellate Court by* 

he Court from whose decision the appeal is preferred : 

Provided that, if the applicant was allowed to sue or appeal as a pauper in the Court” 
from whose decree the appeal is preferred, no further inquiry In respect of his pauperism shall ba 
necessary, unless the Appellate Court sees cause to direct such inquiry. 

[1882— S. 593.] 


PROVINCIAL AMENDMENT. 

MADRAS. 

Insert the words “after hearing the Government Pleader,” after the words “Appellate Court ” in tba 
proviso. 


0. 44 R 1 (confd ) 

[But sea (V 1. 26) 1939 Rang 25 (28) : 1938 Rang 
LR 651 23) 1936 Pcsh69 (71).] 

[3] The meirorandum of appeal though originally 
un-stamped is not a nullity and can be validated 
witu c* ect fr m date of presentation by payment of 
court-fee provided that the original application to 
app'^al in p-)rma pauperis wa-i not mala fide or 
fraudulent. (Vol 30) 1943 Oudh 458 (460): 19 Luck 
234 (I->B) (Lourt-fee pa^d pending enquirv mto 
pauperism ) (Vol. 9) 1922 Lah 225 (226) ; 3 Lab 35 
(DB)=^ (Vol. 3) 1916 Low Biar 124 (124) (DB) ^ 
(Vol 19) 1932 Oudb 343 (344) (Court-fee is on the 
scale at the tune when the petition for have was 
pres nted.] 

[But sea «*91) 13 All 805 (308) (DB).] 

[4] The Appellate Court can excuse delay under 
S. 5 of tbe Limitation Act and admit appeal after 
expiry of the hmitatioo, on payment of the full 
coirt-fee. (Vol. 32) 1945 Oudb 172 (173) (DB)* 
(Vil 3) 1916 Lah 6 (6) : 1916 Pun Re No. 74 * (Vol. 
16) 1928 All 499 (490) (DB) * (’04) 26 All 829 (330. 
381) (DB) ^ ('99) 26 Cal 925 (928) (DB) * ('29j 116 
Jnd Cas b78 (679) (DB) (Pat).] 

[5] Ar plication for leave filed after expiry of limi- 
ta * 00 — Sutsequent payment of Court-fee will not 
validate appeal. (1909) 4 ltd Cas 1002 (1003) * 1909 
Pun W B N 144 (DB) * (’06) 1906 Pun Re No. 78 
p 291 (294) (DB).] 

[See (Vol. 20) 1938 All 308 (309).] 

[See however (Vol. 24) 1937 Lah 819 (820) (DB) 
(Application to appeal m forma pauperis to High 
Court dismissed as barred by time - Division Bench 
extending time for faying court-fee on appeal— 

Court-fee paid Beld that the order of the Division 

Bench imphtdly held that there was an appeal and 
that lime should be exterded and that the order not 
being e^c parte was binding upon the parties.] 

[Put see (»40) 15 Luck 390 (391) (DB).] 

[9] Elfeet of allowing applieation for leave to appeal 

as pauper (1) Where an application for leave to 

appeal as a pauperis allowed, the appellant will be 
entitled to file an application for review of the judg- 
ment passed m the appeal, without paying any coui^ 
fee. (VoL 25) 1936 Cal 762 (763) (DB).] 

[2] A lespondeut cannot be allowed to file an 
anplicaiion for review m forma pauperis^ (Vol, 30) 


10. Power to order security for costs,— See Order 

41 Rule 10. 

11. Cross-objection or cross-appeal by a pauper 

respondent— See Notes on Order 41 Rule 22. 

12 Appeal. - [1] An order rejecting an application 
for leave to appeal itx forma pauperis is in effect a 
rejeotiou of the appeal for a preliminary defect andia 
therefore a decree and as such is appt arable. (VoU 
23) 1936 Ma i 101 (101) : 59 Mad 805. 

13. Letters Patent appeal, —[1] An order rejecting 
an applicat on unJer this rule is apptalable under 
Cl. 15 Letters Patent (Madras.) (See Vol. 18) 1931 
Mad 198 (198) : 52 Mad 66 (Assumed). 

[See also (’10) 35 Mad ,1 (9) (FB) (Dissenting 26 
Mad 437 and 9 Mad 447 decided under the old Code.] 

[2] Order rejecting applicaticn under this Rule — 
Appeal under cl. 15 Letters Patent — High Court 
refused to interfere as matter was one of exercise of 
discretion by Court. (Vol 13) 1926 Mad 656 (656). 
(DB). 

14. Privy Council appeal.— [1] Order 44 does not 
apply to appeals to His Majesty m Council and High 
Court has no jurisdiction to grant leave to a peal in 
forma pauperis t:) the Privy Coudo 1. (Vol. 5) 1918 
Pat 303 (304) : 3 Pat L Jour 179 (DB) * (’13) 17 Cal 
L Jour 381 (383) (DB) * (Vol. 5) 1918 Mad 18 (18) ; 

42 Mad 32 (DB) * .1846) 4 Moo Ini App 114 (186^ 
(PC) * (Vol. 23) 1986 Pesh 36 (36) (DB). 

[See (’94) 21 Cal 623 (526) (Question left open)], 

[But see (*67) 8 Suth W R 48 (48).] 

[2] The petitioner may apply in England for leave- 
to appeal to Privy Council in forma pauperis in 
accordance with the rules that govern such applica- 
tions. ('13) 17 Cal L Jour 381 (383) (DB). 

ORDER 44 RULE 2— Note 1 

[1] Where the Appellate Court directs the lower 
Court under this rule to make an enquiry into pau- 
perism ol the appellant, the report of the trial Court 
as regards the pauperism does not operate as a final 
disposal pf the application and does not affect the 
power of the Appellate Court to consider and decide 
whether leave should or should not be granted.. 
(Vol. 29) 1942 Oudh 422 (423) (DB) * ('07) 30 Mad 647 
(547). 
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ORDER XLV. 

APPEALS TO THE KING IN COUNCIL. 

“ D *’ d fined ^ Order, unless there is something repugnant in the 

Decree e . gubject Or context, the expression “ decree ” shall include a final order. 

[1882-S. 594; 1877— S, 584; See Ss. 109 to 112.] 

Application to Court 2. Whoever desires to appeal to His Majesty in Council shall apply 

whose decree com- by petition to the Court whose decree is complained of.* 
plained of*: 

[1882— S. 598:; 1877— S. 598.] 

3. (1) Every petition shall state the grounds of appeal and pray for a certificate either 

Certificate jas to that, as regards amount or value and nature, the case fulfils the require- 
value or fitness. ments of S. 110, or that it is otherwise a fit one for appeal to His Majesty 

in Council. 

(2) Upon receipt of such petition, the Court shall direct notice to be served on the 
opposite party to show cause why the said certificate should not be granted. 

[1882— S. 600; 1877— S. 600 ; See S. llO.] 

PfiOVIliCIAL AMENDMENT. 

BOMBAY 

In sub-rule (2) after the words “ to show cause why the said certificate should not be granted ” the 
following words shall be inserted^ namely : — “ unless it thinks fit to refuse the certificate.** [8-7-1921.] 

NAGPUR 

(1) Substitute the following for the existing sub-rule (2) : 

(2) Upon receipt of such petition, the Court, after sending for the record, and after fixing a day for 
hearing the applicant or his pleader and hearing him accordingly if he appears on that day, may dismiss the 
petition.’* 

(2) Add the following as sub-rule (3) : 

“ (3) Unless the Court dismisses the petition under sub-rule (2) it sball direct notice to be served on the 
opposite party to show cause why the said certificate should not be granted." * [29-6-1943.] 


ORDER 45 RULE 1— Note 1. 

[1] As to the meaning of the words ** final order ** 
see Notes on S. 109. 

[2] See sections 109 and 110 as to cross-appeals, 
see Notes on S 110. 

[3] Cross-appeal allowed from pait of a decree 
appealed from although respondents had not applied 
in India for leave to appeal within proper time — 
Respondents being mistaken m the practice of Judicial 
Committee upon cross-appeal. (1867) 6 Moo lud App 
464 (465, 466) (PL). 

[4] Cross appeal cot bled within time admitted on 
certain conditions. (1860) 8 Moo Ind App 498 (499, 
600) (PC). 

ORDER 45 RULE 2--Note 1. 

[1] Where there are two appeals from two decrees, 
although they are decided by a common judgment, 
two separate applications are necessary even though 
both the decrees were based on one common judg- 
ment. (Vol. 19) 1932 Lah 441 (442) (DB) * (Vol. 7) 
1920 Pat 267 (270) (DB). 

[2] Where A appeals to the High Court making B 
a party to the appeal and succeeds in the appeal, B is 
entitled to present a petition for leave to appeal to the 
Privy Council. (Vol. 12) 1925 Pat 712 (712) (DB). 
<High Court cannot question locus standi of applicant.) 

[3] See Notes under Order 44 Rule 1. 

[4] An order for leave to appeal in fotma fauferis 
takes efiect from its date and has no efiect wtateveion 


costs incurred before that date. (Vol. 1) 1914 PC 
227 (227) (PC). (Costs of petition for special leave to 
appeal in forma pauperis cannot bo taxed on the 
pauper scale.) 

[5] An application for leave to appeal to the Privy 
Council must be filed within ninety days of the date 
of the decree or order appealed from, under Art^l79 
of Limitation Act, 1908. See notes on Act 179, Smi- 
.tation Aot, 1908. 

ORDER 45 RULE 3-SYNOPSIS. 

1. Scope of the rule. 

2. Naming of respondents in petition. 

8. Certificate as to value or fitness. See Notes on 
Sections 109 and S. 110. 

4. Certificate as to fitness. 

5. Bx-parte grant of leave to appeal. 

6. Non-prosecution of petition. 

'6a. Appeal, Revision and Review. 

6b. Revision. 

7. Form. See Appendix G, Form No. 12. 

1, Scope of the rule.— [l] This rule must be read 
with S. 109, cl. (c) and S. 110. 

[2] A party wishing to file an appeal to His Majesty 
in Council should file a petition to the High Court 
under this rule stating the grounds of appeal and pray- 
ing for the issue of a oertificate that the case fulfils tba 
requirements of 110 or is otherwise fit** for appeal. 

182 A. M. 
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4, For the purposes of pecuniary valuation, suits involving substantially the same ques- 
Consolidation of tions for determination and decided by the same judgment may be consoli- 
suits. dated : but suits decided by separate judgments shall not be consolidated, 

not^vithstanding that they involve substantially the same questions for determination. 

[See S no.] 


O; 45 B. 3 (contd,) 

{Yol. 26) 1939 PC C49 (252 25S) ; I L R (1940) KarPC 
1 (PC). (OLjeetion regarding adniissibility of evidence 
not taken in petit’OQ ui der this rule — Objection not 
allowed to be raifed in the appeal before Privy Coun- 
cil. (’01) 24 All 174 (178) : 29 Ind App 40 (PC) * (*75) 
12 BomHCR8(y) (DB). 

(See also (Vol 8) 1921 Pat 134 (185) (DB) (Defend- 
ant not takirg any pait in d< fending the suit or appeal 
held not entitled to leave separately.) 

[3] Th lb rule does not restrict the rower or prero- 
gative of the Judicial Committee to grant special leave 
to appeal. See (’97) 19 All 95 (97) : ' 28 Ind App 167 
(PC). (Special leave granted without security.) * (*07) 
30 Mad 185 (188) : 34 Ind App 93 (PC) (Special leave 
granted as the appeal raised questions of law of 
general importance touching religious bodies in India 
in regard to public processions.) 

[4] See Notes on S. 112. 

[5] Ccitificate under this rule cannot be granted 
after there has be. n fii al adjudication in the matter by 
the Judical Of mmittee. (Vol. 12) 1925 PC 174 (175) 
(PC) (Reversing (Vol. 11) 1924 Lah 223 : 4 Lah 445 ) 

2. Naming ol respondents in petition. ~ [1] An 
apf lica^ ion for leave to appeal to the Puvy ^ Council 
from an order of winding up of a company is bad if 
it does not name any one as the respondent to the 
appeal. (Vcl, 23) 1936 Lah 322 (324) (FB). (Per 
Voung, C. J., and Addison, J. : Tek Chand, J., 
Contra.) 

8. Ceitificate as to value or fitness. Notes on 
Sections 109 and 110. 

4. Cenifieate as to fitness,— [1] It is the certificate 
grantirg leave 1o appeal and not the order for such 
ceitificate. which the Judicial Committee will consider 
and act upon ; and unlets the certificate upon which 
leave to appeal is based is in such a form as to justify 
thafcleave, it will be held net to have been prcmerly 
given. (’01) 23 All 416 (418) : 28 Ind App 182 (PC). 

[2] Where an peal is certified to be otherwise fit, 
it is of the utmost importance that the certificate 
slould, on the face cf it, show clearlv the grounds 
upon which it is based. There should be an indica- 
tion cf tie nature of the question that is invoKed in 
iibe appeal and ihat the discretion conferred by S. 109, 
cl (c) was in V! ked or was exercised. (Vol. 8) 1921 PC 
25 (26) : 44 Mad 293 : 48 ird App 31 PC). 

[See also (Vol. 8) 1921 PC 128 (128) : 48 Ind App 
376 PC.] 

[3] Even if the Pligh Court refuses a certificate, is 
is desirable that tl-ereasms for such refu'^al should 
be stated. ('06) 29 Mad 194 (195): 33 Ind App 67 
<FC) 

[4] The respondent can raise a preliminary objection 
before the Judicial Committee on the ground that the 
order granting leave is ultra vires and that hence the 

* appeal is not maintainable, ('75) 2 Ind App. 205 (206) 

cHPO). 

-',,[51 An objection as to valuation should be taken 
-At the wutlicst possible opportunity. (’69) 13 Moo Ind 
toike fiiich objection when 
leAys 1» api^l isTieaid}:: 


[6] The Privy Council will not interfere with any 
question of valuation, unless it can be shown that some 
item has improperly been made the subject of valuation 
or excluded therefrom, or that there is some funda-’ 
mental principle affecting the valuation which renders 
it unsound,) (Vol. 8) 1921 P 0 50 (52) : 48 Cal 110 ; 47 
Ind App 255 (P C). (Vol 3) 1916 P C 18 (20) : 38 All 
488 ; 43 Ind App 187 (P C). 

[See also (Vol. 91 1922 P C 257 (258) ; 41 Mad 475 ; 
49 Ind App 211 (P C) (Order of Council dated 9-2-1920 
showing certificate not conclusive as to valuation.) 

5. Ex parte grant of leave to appeal.— [1] Aneoj 
parte order granting leave to appeal is liable to be res- 
cinded if it is obtained by any misrepresentation or 
concealment of fact which ought to have been disclosed. 
(*82) 4 All 500 (508) : 9 Ind App 70 (P C) * (1861) 8 
Moo Ind A- p 193 (195) (P C) * (1854) 6 Moo Ind App 
207 (208, 209) (P C) * (’75) 2 Ind App 71 (81) (P 0). 

6. Nen-Prosecution of j etition.— [1] The petition 
is liable to be struck off for default if the applicant does 
not prosecute it diligently. (’86) 12 Cal 658 (660) * (’97) 
2 Cal W N (xlvi) (xlvii) (PC). (In this case security was 
not given.) (’76) 1 Cal 142 (143). 

[2] The Court can, however, restore the petition on 
sufficient cause being shown. (’67) 7 Suth W R 531 
(531) (FB) * (’89) 16 Cal 397 (403) ; 16 Ind App 71 
(PC) (First ai plication granting leave Withdrawn- 
Second application can be granted). 

[But see ( 66) 6 Suth W R Misc 121 (121) ] 

[3] The Privy Council may also dismiss an appeal 
presented to it tor want of prosecution where no further 
proceedings are taken in the High Court, as required by 
the rules. (1857) 6 Moo Ind App 346 (347) (PC). 

6 -a. Appeal, Revision and Review [1] No appeal 

lies to the PTigh Court from an order of a District 
Court granting leave to appeal to the Privy Council in 
an appeal under S, 75 of the Provincial Insolvency Act. 
(Vol. 24) 1937 Mad 930 (936) (DB). 

[2] Order granting or refusing leave to appeal— No 
appeal lies under cl. 15 of the Letters Patent. (’90) 17 
Cal 465 (458) (DB) ^ (’76) 1 Cal 102 (103) ^(’81) 7 Cal 
339 (342) (DB). (Order refusing certificate). 

[3] High Court can interfere in revision where the 
subordinate Court has acted without jurisdiction iu 
passing an order granting or refusing a eertificato 
under this order (Vol 24) 1937 Mad 930 (937) (DB). 

[4] Older granting or refusing leave can be reviewed, 
(’84) 16 Cal 292n (294n) (DB). (Order granting leave), 
*(’12) 39 Cal 1037 (1040) (DB) (Order refusing 
leave). 

7. FORM 

See — Appendix G. Form No. 12 
ORDER 45 RULE 4— SYNOPSIS. 

1. ConsGlldation or Suits. 

2. Inherent power to consolidate. 

3. “ Judgment ”, meaning of. 

4. Costs. 

1. Consolidation of Suits — [1} The object of the rule 
is that where there are appeals from one judgement 



1451 


[THE CODE OF] CIVIL PROCEDURE. 1908 


[O. 45^ R. 5] 


5, In the event of any dispute arising between the parties as to the amount or value of the 
Eemission of dispute subject-matter of the suit in the Court of first instance, or as to the amount 
to Court of first inst- or value of the subject-matter in dispute on appeal to His Majesty in Oouncil, 
the Court to which a petition for a certificate is made under rule 2 may, if it 
thinks fit, refer such dispute for report to the Court of first instance, which last-mentioned Court 
shall proceed to determine such amount or value and shall return its report together with the 
evidence to the Court by which the reference was made. 

O. 45 B 4 (confd,) same judgment. But where the appeals involve sub- 


involving substantially the same questions for deter- 
mination oefore the Privy Council they may be con- 
solidated if, in the aggregate, the value of the appeals 
amounts to the appealable minimum. (Vol. 5) 1918 
Pat 196 (196, 197) : 3 Pat L Jour 446 (DB) * (*11) 13 
Cal L Jour 503 (504) (DB) * (Vol 10) 1923 Mad 602 
(602, 603) (DB) (No consolidation made as there were 
two separate judgments) * (Vol. 31) 1944 Mad 269 
(270) ; I L R (1944) Mad 890). 

[2] The mere fact that there is a common question in 
two suits is not sufdclent to consolidate them if there 
are other questions which are not common. (Vol 26J 
1939 Mad 734 (735) : I L E (1939) Mad 693 (DB). 

[See also (Vol. 24) 1937 Pesh 61 (62) (DB).] 

[3] In interpreting the words “ same judgement,’* 
the spirit of the rule should be observed and a narrow 
interpretation should not be given to it. (Vol 14) 1927 
Bom 19 (20) : 50 Bom 753 (DB). 

[4] The suits were regarded as having been decided 
by the same judgement for the purposes of thie rule in 
!jhe following eases : — 

{a) Where the judgment in one suit was merely a 
copy of the other. (Vol. 19) 1932 Mad 125 (126) : 55 
Mad 106 (DB). 

(6) Wnere the judgment in one suit merely 
referred to the judgement in the other, and, adopting 
its reasons a decree was according!; passed. (Vol 14) 
1927 Bom 19 (20) : 50 Bom 753 (DB). 

(c) Where the evidence in the two suits was, at the 
request of the parties, considered as a whole, and the 
Court came to a decision on the whole of the evidenoe 
in favour of a party, it was held that it was a proper 
case to which the procedure sanctioned by this rule 
should be applied. (Vol. 8) 1921 All 270 (270) : 43 All 
223 (DB). 

{d) Two suits involving substantially same questions 
disposed of by common judgement— Appeals therefrom 
also disposed of by common judgement — Held consolid- 
ation should be allowed. (Vol. 33) 1946 Mad 250 (250, 
251) 1 L B (1945) Mad 672. 

[5] Same judgment affirming lower Court's judge- 
ment in part relating to one defendant and modifying 
it in part relating to another defendant, — No substan- 
tial queetion of law involved in former part and in 
regard to the latter part appealable value less than 
Rs. 10,000—Both defendants applied jointly for leave 
to appeal. Held that loave should be refused. (Vol 10) 
1923 Nag 198 (199) (DB). 

[6] Consolidation cannot be ordered in respect of 
deposit of printing charges or for furnishing security for 
costs. (Vol 33) 1946 Mad 250 (250, 251) : 1 L B (1945) 
Mad 672).] 

[7] The Court is not bound to consolidate suits ia 
every case in which the conditions mentiened in the 
rule may be present. (Vol. 26) 1939 Mad 734 (735) : 
I L B (1939) Mad 593 (DB). 

[8] The rule does not apply where two' or more 
appeals are filed in the same suit and disposed of by the 


stantially the same questions for determination, the 
High Court can certify the case to be a iit one for 
appeal* under Cl (c) of S. 109 although the require- 
ments of S. 110 as to pecuniary va ue may not be 
satisfied. (Vol. 23) 1936 Ail 832 (833) : I L R (1P37> 
Ail 105 (DB). (5 Ind Cas S83 followed : (Vol. 6) 1919 
Mad 275 : 42 Mad 228 distinguished). 

[9] The rule applies only to appeals to the King in 
Council and not lo appeals to the High Court. (*10) 
(1910) Pun LB 17 P 41 (42). 

2. Inherent power to Consolidate.— [1] The rule 
does not limit the inherent power of the High Court to 
consolidate appeals to the Privy Council for the purpose 
of security for the costs and for saving expenses. (Vol. 
6) 1918 Pat 196 (197) : 3 Pdt L Jour 446 (DB). 

[2] Eule 7 of the Schedule to the Rules of the Indian 
Order in Council (9th February 1920) regarding appeals 
to the Privy Council invests the High Court with power 
to allow consolidation of appeals lor the purpose of 
giving security in cases not falling directly within the 
scope of O. 45 R. 4. (Vol. 25) 1938 Lab 207 (208) (DB). 
(Note. — This case is overruled in (Vol. 29) 1942 Lah 
147 ; I L R (1942) Lah 447 (FB) on another point). 

[3] Ordinarily inherent powers exist as regards 
matter, relating exclusively to the proceedings in Court 
which exercised such powers (Vol. 23) 1936 Ail 332 
(833) : I L B (1937) AU 105 (DB). 

[4] Such power cannot be exercised for sett ing pecu- 
niary valuation when the rule forbids it in case* 
governed by different judgment.- (Vol. 8) 1921 Pat §7 
(98) ; 6 Pat L Jour 9? (DB). 

8. “Judgment’ meaning of — [l] The word 
** Judgment" refers to the judgment appealed agaiiSSt 
and not the j udgment of the Court helow. (Vol. 19) 
1932 Mad 125 (126) ; 55 Mad 106 (DB). 

[2] Common judgment in two suits in trial Court— 
No consolidation of suits unless-thera is a common 
judgment in the High Court also. (Vol. 8) 1921 Pat-97 
(98) : 6 Pat L Jour 97 (DB), 

4 Costs. — [1] The effect of an order of. consolidation 
of several appeals under this rule is to make them a 
single appeal, and if costs are awarded against the 
respondents, they are jointly and severally liable for 
the whole costs. (Vol. 10) 1923 Pat 215 (216) (DB). 

[2] As to security for costs in consolidated appeals* 
see Notes on Rale 7. 

ORDER 45 OLER 5— Note 1. 

[1] A remand should not be made under this rule 
when an issue as to valuation was raised ani decided in 
the trial Court and the parties acquiesced in the finding; 
on that issue (Vol. 5) 1918 Bom 224 (225) : 42 Bonii 
609 (DB) * (Vol. 14) 1927 Cal 418 (419) (DB) * (Vol. 
8) 1921 Pat 97 (93) i 6 P*it L Jour 97 (DB). 

{See also (Vol. 2) 1915 Oudh 166 (168) (DB). {Defen- 
dant not objecting as to plaint valuation— Held, he 
cannot object in High Court). 
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6. Where such certificate is refused, the petition shall be dis- 


Effeot of refusal of 
^sertificate. missed. 

tl882-ls. 601 ; 1877— S. 601.] 

* Security and deposit 7 . (1) Where the certificate is granted, the applicant shall, witlnn 

required on grant of a[mnety days or such further period, not exceeding sixty days, as the Court 
^ificate. : ijiay ,jpQn cause shown allow] from the date of the decree complained of, or 

within six weeks from the date of the grant of the certificate, whioh-ever is the later date, — 

(a) furnish security [in cash or inj Government securities] for the cost of the respon. 
dent, and 


(b) deposit the amount required to defray the expense of translating, transcribing, 
indexing and transmitting to His Majesty in Council a correct copy of the whole 
record of the suit, except — 


(1) formal documents directed to be 'excluded by any Order of His Majesty in 

Council in force for the time being ; 

(2) papers which the parties agree to exclude ; 

(3) aco ounfcs, or portions of accounts, which the ofScer empowered by the 

Court for that purpose considers unnecessary, and which the parties 
have not specifically asked to be included ; and 

(4) such other documents as the High Court may direct to be excluded : 
[Provided that the Court at the time of granting the certificate may, after hearing 

any opposite party who appears, order on the ground of special hardship that 
some other form of security may be furnished : 

Provided, further, that no adjournment shall be granted to an opposite party to 
contest the nature of such security.] 

(2) Where the applicant prefers to print in India the copy of the record, except as 
aforesaid, he shall also within^ the time mentioned in sub-rule (1) deposit the 
amount required to defray the expense of printing such copy, 

[1882—8. 602.] 


[a] Substituted by the Indian Limitation and Code of Civil Procedure (Amendment) Act 1920 (26 [XXVI] 
of 1920), s* 3 for six months.*' 

[h] Insetted^ ibid. 

PROVINCIAL AMENDMENTS. 


ALLAHABAD 


In rule 7 (1) (a) between the words ** the respondent ** and the words “and**i«5^r/ the following 

words : 


0. 45 B. 5 {pontd:^ 

[2] The Court to which the remand is made should 
itself carry out the investigation and cannot remit it to 
some other ofiEcer. (Vol. 5) 1916 Cal 102 (102 ) : 43 Cal 
226 (DB). 

[8] The Court has power to hold a local enquiry for 
the purpose of determining the value of the subject- 
maiter, (Vol. 12) 1925 Cal 414 (415) (DB) (Such a 
power is discretionary). 

[4] Full information with reference to the proceed- 
ings under this rule should be included in the record to 
be sent to the Privy Council. (Vol 20) 1933 PC 232 
(232) : 12 Pat 679 : 60 Ind App 366 (PC). 

[6] Petition by creditor for adjudication of respon- 
dent as involvent dismissed by High Court — Leave to 
appeal to Privy Council applied for — Question of value 
of subject-matter should not be referred to District Court, 
if respondent will be required to file schedule of 
his assets. (Vol. 21) 1934 Rang 292 (295) : 12 Rang 
855 (DB). 

ORDER 45 RULE 6— Note 1. 

[1] The High Courts should in refusing a certificate 
'fof leave to appeal state the grounds on which they 
refused it. (’06) 29 Mad 194 (195); 33 Ind App 67 


[2] Where an application for leave to appeal is dis- 
missed with costs, the proper Court to execute the order 
as to costs is the trial Court. (*07) 34 Cal 860 (862) 
(DB) 

[See however (’81) 6 Cal 201 (203) (DB) (Seld 
High Court can execute such order.)] 

[3] An appeal lies against an order made by any 
Court other than a High Court refusing the grant of a 
certificate under this rule and the period of limitation 
is thirty days from the date of the order under Article 
153 of the Limitation Act — See 0. 43 R 1 (z). 

ORDER 45 RULE 7-SYNOPSIS. 

1. Scope of the Rule. 

2. '^Date of the decree,” meaning of. 

8. Security and Deposit. 

4. Security in case of Consolidated Appeal. 

5. Form of Security— Proviso. 

6. Extension of time. 

7. Record not to include unnecessary papers. 

8. Delay. 

9. Letters Patent Appeal. 

1. Scope of the rule [1] This rule prescribes the 

course to be followed by the applicant (apf ellan^ after the 
issue of a certificate as to fitness of appeal. He should 



1453 


[THE CODE OF] CIVIL PEOCEDURE, 1908 


:[0. 45 R. 7A (Sind)] 


** except when the Secretary of State for India in Ooanoil is the applicant.*’ 

In the first proviso to R. 7 (l)/or the words " at the time of granting the certificate” substifuts the 
^ords ** at any time before expiry of the period for furnishing security,** 

MADRAS 

the present sub-rule (2) as sub-rule (3) and insar/ the following as sub-rule (2) : 

** (5) No such security as is mentioned in Rule 7 (1), clause (a), shall be required from the Secretary of 
State for India in Council or, where the Local Government has undertaken the defence of the suit, from any 
public officer sued in respect of an act purporting to be done by him in his official capacity.” 

OUDH 

In Rule 7 (1) (a) between the words “ the respondent*' and the word and ” insert the following words 
” except when the Secretary of Seate for India in Council is the applioant.” 

BOMBAY 

Rule 7 A — After Rule 7, the following rule shall be inserted^ namely : 

” R. 7 A. No such security as is mentioned in R, 7 (1), cl. (a) shall be required from the Secretary of State 
-for India in Council or, where the Lpcal Government has undertaken the defence of the suit, from any public 
officer sued in respect of an act alleged to be done by him in his official capacity.” [8-7-1921.] 

NAGPUR 

Insert the following as new Rule 7 A : 

Security from the ** security as is mentioned in R, 7 (1), cl. (a) shall be required from the 

Secretary of State for Secretary of State for India in Council or, where the Provincial Government has under- 
India or from a public taken the defence of the suit, from any public officer sued in respect of an act alleged to 
officer when dispensed be done by him in his official capacity.” 

[29-6-1943.] 

BIND 

Insert the following as Rule 7A : 

“ R. 7A. No such security as is mentioned in cl. (a) of sub-r. (1) of R. 7 shall be required from the 
When security may Se cretary of State for India in Council or, where the Local Government has under- 
he dispensed with, taken the defence of the suit, from any public officer sued m respect of an act alleged 
•to be done by him in his official capacity,** 


O, 45 R. 7 (contd,) 

-furnish security for the costs of the respondent and also 
•deposit the expenses for translating etc., of the records 
within the time fixed by clause (i). (*75) 19 Suth W R 
i05 (806) (petitioner has not right to change the estimate 
of expenses ; if he is dissatisfied he can apply to the 
officer to amend it.) * (Vol 20) 1933 All 241 (243) ; 
55 All 432 (FB) (Applicant depositing security amount 
only— Translation and printing charges not deposited 
and no explanation given — This rule not complied with 
— Note : overruled m (Vol. 26) 1939 All 299 : 1 L R 
v(1989) All 549 (PB) on another point). 

[2] The rule does not apply to cases where special 
leave to appeal is granted by the Privy Council under 
S. 112* and the High Court has no jurisdiction to call 
upon the appellant to deposit security without any 
order of the Privy Couneil. (Vol 12) 1925 Oudh 99 
.( 100 ). 

[But see (*07) 11 Cal WN 1104 (1105) (SB) 
(Court can extend time to deposit for some cogent 
reason — Extension of time not given — Case under old 
<5ode.) ^ 

2. "Daie of the Decree.”— [1] The ” date of the 
decree '* is the date on which the decree is pronoun- 
‘Ced and not the date on which it is signed by the 
Judge. (’10) 14 Cal WN 420 (422) (DB) ^ (Vol. 26) 
1939 Pat 667 (669. 670) : 19 Pat 123 (FB). 

8. Security and Deposit, — [l] The appellant should 
furnish security for the costs of the respondent. (*67) 7 
SuthWR 338 (338). 

[2] The security should be in cash or in Government 
securities unless the Court acting under the Proviso 
order that some other form of security may be furnished. 


(Vol. 20) 1933 All 225 (227) ; 55 All 246 pB) (AppU- 
cant having no cash or Government promissory notes 
permitted to furnish security in immovable property.) 

[See also (Vol. 20) 1933 All 410 (410) (DB). (Govern- 
ment promissory notas deposited with Court as security 
but not endorsed in favour of Registrar amounts of 
security) * (*09) 9 Cal L Jour 669 (660) (DB) (In case 
of Government securities : market value at the time of 
deposit should be taken into consideration ) 


[3] Solicitors for the respondent in England can 

claim payment of their bill ;ef costs from the money 
deposited as security- (Vol 18) 1931 Cal 734 (734) : 
6S Cal 1034 (DB) * (Vol 26) 1939 Bom 260 (262) : 
I L B (1939) Bom 307 (DB), ' 

[See (Vol 20) 1938 All 3 (8, 4) pB). 

[4] It is open to the decree holder by way of caution 
to attach the seourfty deposited by the judgment* 
debtor so as to prevent him from dealing with it any 
further. (Vol. 17) 1930 All 225 (242); 52 Ail 619 (FB); 
(On appeal from (Vol. 16) 1929 All 794). 

[5] Certain amount deposited in Court as security for 
costs — Appeal to the Privy Council dismissed with 
costs — Appellant’s liability for costs discharged otherwise 
by appropriation under debt relief legislation—Deeree^ 
holder is not entitled to be paid his costs out of the 
deposit. (Vol. 28) 1941 Mad 817 (822) ; I L K (1942) 
Mad 60. (DB) (Case relating to Madras Agricultudsta* 
Belief Act of 1938.) 


4. Security in Consolidated Appeal— [1] When two 
appeals are consolidated for valuation security has to be 
furnished in respect of each of the appeals. It is net 
enough if security is given in one appeal alone. (Vol, 6^ 
1919 Pat 92 (98) : 4 Pat L Jour 198 (DB). ^ 
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13. (1) Notwithstandiug the grant of a certificate for the admission of any appeal, tha 
Powers of Court decree appealed from shall be unconditionally executed, unless the Court 
pending appeal. otherwise directs. 

(2) The Court may, if it thinks fit, on special cause shown by any party interested im 
the suit, or otherwise appearing to the Court, — 

(a) impound any moveable property in dispute or any part thereof, or 

(h ) allow the decree appealed from to be executed, taking such security from tha 
respondent as the court thinks fit for the due performance of any order 
which His Majesty in Council may make on the appeal, or 

stay the execution of the decree appealed from, taking such security from tha 
appellant as the Court thinks fit for the due performance of the decree 
appealed from, or of any order which His Majesty in Council may make oxk 
the appeal, or 

f d) place any party seeking the assistance of the Court under such conditions or give 
such other direction respecting the subject-matter of the appeal, as it thinks. 


fit, by the appointment of a 
[1882-S. 608 ; 1877— Section 608.] 

ORDER 45 RULE IS-SYROPSIS. 

1. "Court/* 

2. Stay of execution, if can he ordered before 

tbe granting of certificate. 

8. Taking such security from the respondent. 

4 Stay of execution on taking security from 

the appellant— Clause (o). 

5. Stay of execution in view of application for 

speeal leave. 

6. Stay ol execution after special leave to appeal 

is granted by the Privy Council. 

7. Stay of execution by Privy Council. 

8. Security after execution. 

9. To give such other directions. 

10. the appointment of a receiver/' 

11. Powers of the High Court pending appeal to 

the Privy Council. 

12. Letters Patent appeal. 

1. ‘‘Court’*.— [1] The word “Court” in this rule 
means the High Court and not the Subordinate Court 
of original jurisdiotion. A Subordinate Judge or a 
District Judge has no jurisdiction to stay execution of a 
■decree of the High Court. The provisions of this rule 
are meant entirely to govern all questions regarding 
the execution of the decree under appeal before the 
Privy Council and the provisions of O. 41 R. 6 do not 
apply thereto. (Vol. 4) 1917 Pat 85 (86) : 3 Pat L' 
dour 40 (DB) * (Vol. 12) 1925 Rang 254 (255) : 3 
Bang 158 (DB) ^ ('69) 5 Mad HCR 98 (99) (DB). 

2. Stay ol execution. If can he ordered before the 
granting of certificate — [1] Under the old Code on the 
basis of tbe words ''Court admitting tbe appeal” in para 
1 of the corresponding S. 608 which have now been 
omitted it was held that an application for stay of 
execution could not be granted before the appeal in the 
Privy CouncU was finally admitted. (’90) 1890 All WN 
92 (92) * (*01) 5 Cal WN 562 (563) [DB] * (’71) 16 

WB 289 (289) (DB) ^ ('10) 20 Mad L. Jour 140 
(DB). 



receiver or otherwise. 


[2] The omission of the words “ admitting the 
appeal ” in this rule does not afiect its construction 
and even now no stay can be ordered under this rule 
before the certificate is granted. (’12) 6 Sind L B 
(87) (DB). 

[3] The High Court has inherent power to stay 
execution in appropriate cases even before the certificate 
is granted. (Vol. 12) 1925 Sind 216 (217) (DB). (But- 
inherent power is to be used sparingly.) * (’13) 40 Cal 
955 ^961, 963, 965) (DB). (Stay under inherent power 
granted in a case where application for special leave ia 
pending.) 

3. Taking such security from the respondent — [l] 
Under cl. (b) of the rule the Court may allow execution 
of tbe decree directing the respondent to furnish secu- 
rity for the due performance of any order which the 
Judicial Committee may make on appeal. (Vol. 12)-^ 
1915 Lah 270 (271) (DB). 

[2] The object of the security is to indemnify tbe 
appellant for any loss that may be occasioned by the 
execution being taken out. (’70) 14 Suth WB 410 (411)*? 
(DB). 

[3] Where the High Court orders execution to pro- 
ceed on the decree- holder furnishing security and the 
latter does not do so, the order operates in fact as a 
stay of execution. The failure of the respondent decree- 
holder to give security will not therefore deprive him 
of the benefit of S. 15 Limitation Act so as to bar a. 
fresh application for execution after the Privy Council 
appeal is dismissed. (Vol. 7) 1920 Pat 354 (356) : 5 Pat 
L. Jour 39 (DB). 

4. Stay of execution on takiug security from the 
appellant— Clause (e),— [1] The grant of an order for 
stay of execution of the decree pending appeal is in the 
discretion of the Court and the appellant should show 
“special cause” for the exercise of the discretion in his 
favour. As a general rule, execution ought not to be * 
stayed unless it would so upset things that in the event 
of the appeal being successful the status quo ante could 
not be restored or could be restored only with great 
diflSoulty. (’12) (1912) Pun L. B. No. 234 p. 740 (742) 
(DB) * (’97) 2 Cal WN lix (lix, lx) (PC). (Stay not 
granted as no sufScient cause was made out). 

[2] The principle underlying the granting of stay 
of execution is that “the successful party in litigatiott^ 
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1. the ultimately successful party is to reap the 
fruits of that litigation, and not obtain merely a barren 
success." (’01) 5 Cal WN 781 (797, 798) (SB) ^ (V9) 4 
Cal L. Eep 125 (129) * ('76) 14 Suth W R 361 (361) 
(DB), (Security for future mesne profits generally 
taken for three years.) 


[3] Proceedings between a preliminary and final 
decree; as for instance, in partition suits being proceed- 
ings in the suit and not in Bxscution^ The High Court 
has no power to stay such proceedings under this 
rule. The Privy Council which has seisin of the appeal 
can alone stay such proceedings. ('09 ) 9 Cal L Jour 
561 (662) (SB) ^ (Vol. 6) 1919 All 14 (15) : 42 All 170 
(DB). 


[See (Vol. 21) 1934 Lah 238 (238, 239).] 


[4] Proceedings in a Revenue Court to eject the 
defendant, instituted after obtaining possession in exe- 
cution of the decree of the High Court, are not proceed- 
ings in execution of the decree within the meaning of 
this rule, (*22) 64 Ind Cas 152 (152) (DB) (All). 


[6] Where the Court orders security to- be furnished, 
it is advisable to specify definitely the time within 
which the security must be tendered, and to give such 
further directions as may be necessary to ensure the 
intention of the Court being carried out. (Vol. 7) 1920 
Cal 644 (646) (SB). 


[15] This clause refers only to the stay of execution 
of the decree appealed from. Where pending an appeal 
to the Privy Council from the preliminary decree in a 
mortgage suit, a final decree m passed and the appellant 
to the Piivj Council applies for stay of execution of the 
final decree, this clause will not enable the High Court 
to grant the stay. But under cl. (d) of the rule the 
High Court can pass necessary orders in order to safe- 
guard the rights of the applicant. (Vol. 26) 1939 Mad 
50 (51) ; ILB (1939 Mad 136 (DB). (Stay granted on 
giving security.) 

5. Stay of execution In view of application for 

special leave [l] The High Court of Calcutta has 

held that it has inherent power to order stay of execu- 
tion of its decree in view of an application for special 
leave to appeal to the Judicial Committee. (Vol. 29) 
1942 Cal 488 (491) :ILR(I942) 1 Cal 67 (DB) ^ (Vol. 
26) 1939 Cal 308 (309) (DB). 

6. Stay of execution after Special leave to appeal 
is granted by the Privy Council — [1] In view of the 
Privy Council decision in 38 Cal 335 (338) ; 38 Ind 
App 74 (PC) that the High Court has power to stay 
execution of a decree although an appeal against that 
decree has been admitted by special leave of the Privy 
Council the contrary view taken in the under mentioned 
earlier decisions is no longer good law. (1900) 27 Cal 1 
(4) ; 26 Ind App 281 (PC). (Decision under S. 608 of 
the Code of 1882 which limited the power to the 
“Court admitting the appeal.*’) ^ (*09) 10 Cal L Jour 
326 (328, 329) (DB). (Application for tbe appointment 
of a receiver) ^ (*10) 7 Ind Cas 188 (189) (DB) (All). 

[See ('66) 6 Suth WR Miso 111 (113) (FB). (A case 
of restitution).] 

7. Stay of execution by Privy Council.— [1] As a 
general rule, in appeals pending before the Pri^'y 
Council an appiioation to stay proceedings in execution 
ought always to be made in the first instance to the 
High Court which has ample power to deal with the 
matter according to tbe circumstances of the particular 
case, and has knowledge of the details which the Judi- 
cial Committee cannot possess on an interlocutory 


application. ('06) 29 Mad 379 (381) : 33 Ind App 132 
(PC). (Stay granted by Privy Council.) 

[2] If tbe High Court refuses to grant stay, the 
Privy Council may, if it thinks fit, order stay itself. 
(’95) 22 Cal 1 (3) : 21 Ind App 170 (PC). 

[S] Where the High Court refused to giaut stay 
the Privy Council can direct tbe appellant to apply 
again to the High Court with its opinion as to the 
advisability of granting stay. (1868) 10 Moo InU App 
196 (202; (PC) * (’87) 14 Cal 290 (295) : 14 Ind App 
1 (PC). 

8. Security after execution. — [1] The High Court 
ean under sub-rule (1) direct tbe respondent to furnish 
security for the due performance of any order which 
may be made by His Majesty in Council, even in cases 
where the decree has been executed. (Vol. 13) 1926 
Bom 425 (426, 427) : 50 Bom 453 (DB) (If no security 
is given as ordered, the Couit can appoint a receiver 
and take the property m its own charge. I ^('96)19' 
Mad 140 (142) (DB). (Such an order is not uiira vtres)^ 

[See however (1865) 2 Suth WR Mise 23 (23) (DB.) 
{Held, High Court has no such power under S. 4« 
Regulation XVI of 1797) * ('67) 8 Suth WR 144 
(146)(FB) (Do) ^ (’66) 5 Suth WR Misc 37 (37) 
(DB) (Do).] 

[2] But the party seeking to obtain such security 
must show special cause such as waste or improper 
dealing with the property on the part of the respondent, 
(’72) 17 Suth W R 521 (521) * (*69) 12 Suth W R 296 
(298) * (1857) 6 Moo Ind App 809 (329) (PC). 

9. To give such othei directions. — [1] High Court 

ordering murt^age suit decreed ex parte to be re>heard 

— Pending appeal to Privy Council against that order 
one of parties applying for stay —High Court held had 
power under th's rule as well as inherent pjwe% to stay 
iurther proceedings in the suit. (Vol. 18) 1931 Cal 79 
(80. 81) (DB). 

[2] Where during the pendency of an appeal to the 
Privy Council from the preliminary decree in a mort- 
gage suit, a final decree is passed in tbe suit aad tbe 
ap^Uant to the Privy Council applies for stay of exe- 
cution of the final decree, tbe High Court can pass 
necessary orders for safeguarding the rights of the 
appellant. (Vol. 26) 1939 Mad 50 (51) : I L R (1939) 
Mad 136 (DB). 

[S] Income of property in suit accruing after decree^ 
lying in deposit in High Court pending appeal —Order 
for Its preservation may be passed after and before 
application lor leave to appeal to Privy Council is filed 

— Such me me forms part of the 3abj»»ot-matter of the 
appeal to the Privy Council. (Vol. 29) 1942 Cal 488 
(491) : 1 L R (1942) 1 Cal 67 (DB). 

10. “ By the appointment of a receiver.*’ — [1] The 
principles on which a receiver should be appointed 
under cl. (d) of sub-rule (2) are the same as those 
contained in O. 40. In the absence of any allegation' 
or waste or risk of loss, no receiver ought to be 
appointed under this clause. (*11) 12 Ind Cas 198 (198) 
(XJpp Bur). 

[2] Tbe High Court has power to appoint a receiver 
evea m oises where special leave te appeal is granted 
by the Judicial Committee. (Vol. 7) 1920 Pat 845 (846) : 
4 Pat L Jour 482 (DB). 

11. Powers of the High Court pending appeal 
to the Privy Council— [1] Ihe High Court has power 
to amend tbe decree even after leave to appeal is granted 

183 A. li. 
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14 . (1) Where at any time during the pendency of the appeal the security furnished by 
Increase of security either party appears inadequate, the Court may, on the application of the 

found inadequate. other party, require further security. 

(2) In default of such further security being furnished as required by the Court, 

f a) if the original security was furnished by the appellant, the Court may, on the 
application of the respondent, execute the decree appealed from as if the 
appellant had furnished no such security ; 

(b) if the original security was furnished by the respondent, the Court shall, so far as 
may be practicable, stay the further execution of the decree, and restore 
the parties to the position in which they respectively were when the security 
which appears inadequate was furnished, or give such direction respecting the 
subject matter of the appeal as it thinks fit. 

[1882— S. 609.] 

15. (1) Whoever desires to obtain execution of any order of His Majesty in Council shall 
Procedure to enforce apply by petition, accompanied by a certified copy of the decree passed or 

orders of King in order made in appeal and sought to be executed, to the Court from which 
the appeal to His Majesty was preferred. 

(2) Such Court shall transmit the order of His Majesty in Council to the Court which 
passed the first decree appealed from, or to such other Court as His Majesty in Council by such 
order may direct, and shall (upon the application of either party) give such directions as may be 
^required for the execution of the same ; and the Court co which the said order is so transmitted 
shall execute it accordingly, in the mannor and according to the provisions applicable to the exe- 
cution of its original decrees. 

(3) When any monies expressed to be payable in British currency are payable in India 
under such order, the amount so payable shall be estimated according to the rate of exchange for 
.^tbe time being fixed at the date of the making of the order ^ * *J for the adjustment of 
^financial transactions between the Imperial and the Indian Governments. 


0. 46 R. 13 (contd,) 

and before the records are transmitted to the Privy 
Connoil. (»10) 11 Cal L lour 155 (157) (DB) *(Vol. 16) 
1929 Lah 427 (427) (DB). 

' [2] The High Court has no power to direct the addi- 
tion of parties after leavo to‘ appeal to the Privy Coun- 
cil is granted, (’ll) 12 Ind Cas 69 (69) (DB] (Mad) 
^ (YtjiaS) 1926 Bang 9 (10) : 3 Rang 474 (DB). 

^ [3] ^bere legal representatives have to be brought 
on record on the death of a party pending appeal to 
the Privy Council, the practice of the Judici^il Cc-m- 
mittee is that, on an application, the High Court will 
tnake an inquiry, take eviden'oe and transmit the same 
to the Privy Council with its own opinion as to the sob- 
Ctitut'On of parties. (’89) 16 Cal 184 (185, 186) : 15 Ind 
App 109 (PC). (The Privy CounoU will act on the 
report of the High Court.) 

[See also (’09) 10 Cal L Jour 831 (833, 884) (DB),] 

* [ 4 ] 4bo've rule of practice would appear to hold 
good in the case of abatement. (’09) 10 Cal L Jour 330 
(68^1) (DB). 

^ [See also (Vol. 11) 1924 Rang 217 (218): 2 Rang 91 
(DB).] 

: [6] This, rule has no application where the party 
applies for stay of ptoceedtngs m the Court below as 
distinct from tre stav of the execution of a decree^ 
(Vol. 21) 1934 All 585 (586) ; 56 All 907 (DB). (Nor 
has the Court inherent jurisdiction to do so) * (Vol. 21) 
•1?54 Cal 823 (824) (DB). (But High Court * has 
'^eient power to do so)' * (Vol. 21) 1934 Lah 238 
(D6.). 


[6] Where after tbe certificate has been granted and 
the appeal declared to have been admitted, tbe parties 
oomproroise the suit and apply to the High Court to 
pass a decree in accordance therewith. (Vol. 20) 1933 
Bom 2-14 (244, 245) : 57 Bom 369 (DB). 

12. Letters Patent Appeal.— An order refusing to stay 
execution in the exercise of discretion under this rule is 
not a Judgment ’* under clause 15 of the Letters Patent 
and IS not appealable. (’01) 24 Mad 858 (359) (DB) 
* (’94) 21 Cal 473 (475) (SB). 

[See also (’72) 17 Suth WR 464 (464) (DB). (Order 
of District Judge releasing surety, held not appealable)]. 

ORDER 45 RULE 15-SYNOPSIS. 

1. " W^hoever desires to obtain execution." 

2. ** Shall apply by petition." 

3. ** Accompanied by a certified copy." 

4. ** To the Coutt from which the appeal' to Hii 

Majesty was preferred." 

5. .Decree on appeal from another High Coutt— 

Jurisdiction to execute. 

6. Functions under the rule merely ministerial. 

7. To what Court order should be transmitted. 

8 " Shall give such direot'ons," etc. 

9. Application by assignee of Order in Council. 

10. Liability of surety. 

11. Restitution. 

12. Mesne profits. 
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b [(4) Unless His Majesty in Council is pleased otherwise to direct, no order of Hi8' 
Majesty in Council shall be inoperative on the ground that no notice has been served on or given"^ 
to the legal representative of any deceased opposite party or deceased respondent in a case, where 
such opposite party or respondent did not appear either at the hearing in the Court whose decree 
was complained of or at any proceedings subsequent to the decree of that Court, but such order 
shall have the same force and effect as if it had been made before the death took place.] 

[1882— S. 610 ; 1877— S. 610.] 

[a] The words “ by the Secretary os State for India in Council with the concurrence of the Lords 
Commissioners of His Majesty’s Treasury ” were repealed by A-O* 

[b] Inserted by the Indian Limitation and Code of Civil Procedure (Amendment) Act, 1920 (26 [XXVI] of 
1920), section 5. 

PROVINCIAL AMENDMENTS. 

ALLAHABAD 

For Eule 15 (1) suhsiituie the following : 

** E. 15 (1) Whoever desires to obtain — 

(a) execution of any order of His Majesty in Council, or 

(b) where an appeal has been dismissed by His Majesty in Council for want of prosecution, an order of 
the Court from which the appeal to His Majesty was preferred terminating proceedings and deter-, 
mining the costs, 

shall apply to the said Court by a petition, accompanied by a certified copy of the decree passed or ordey 
made by His Majesty in Council of which execution is desired or to which effect is to be given and a memorandum 
of air costs incurred in India that are claimed in pursuance thereof.** 

BOMBAY 

For sub-rule (1) substitute the following : 

** 15. (1) Whoever desires to obtain execution of any order of His Majesty in Council shall apply Ky 
petition, accompanied by the original decree passed or order made in appeal and sought to be executed, to the 
Court from which the appeal to His Majesty was preferred, provided that the Court may in its discretion, if for 
special reasons it thinks fit to do so, act on a certified copy of the decree passed or order made in appeal.** 

[27-11-1936.] 


0. 45 R. 15 [contd,) 

13. Interest. 

14. Costs. 

15. Rate of exchange— Sub-rule (8). 

16. Letters Patent appeal. 

17. Dismisnal for want of prosecution. 

18. Limitation, 

1. “ Whoever desires to obtain execution.*'— [1] It is 
not necessary in ail cases that each person interested 
should obtain a separate transmission of the order when 
it has been already transmitted to lower Court at the 
instance of one of the successful parties. (Yol. 19) 1932 
Mad 440 (442, 443) : 55 Mad 856 (DB) * (Vol, 11) 1924 
Mad 95 (96) (DB). 

[2] It is open to some of the decree-holders to exe- 
cute the decree on behalf of all the decree-holders, 
(Vol. 7) 1920 Pat 672 (673) (DB). 

[3] Where the decree is in favour of several persons 

declaring that each is entitled to a separate and distinct 
shatCt each plaintiff is bound to apply separately and 
an crder of transmission obtained by some of the 
plaintiffs alone cannot be taken advantage of by the 
others. (Vol. 4) 1917 Pat 253 (256): 2 Pat L Jour 

496 (DB). 

[4] Where a party having obtained an Order in 
Council delays or refuses to lodge the order, the oppo- 
site jarty can apply under this rule asking for a 
summary order against that party -to lodge the order 
BO that execution might follow in terms of the judgment 


of the Board. (Vol, IS) 1926 PC 31 (31) : 5 Pat 461 J 
• 53 Ind App 89 (PC). 

[5] The application to enforce the order was to be 
made to the Court from which the appeal to the Privy 
Council had been preferred and the proper course 
for such Court was to transmit the Order in Council to 
the trial Court to be carried out. (Vol. 24) 1937 PC 103 
(164, 165) : I L R (1987) Lah 502; 31 Sind L E 367 : 
64 Ind App 191 (PC). 

2. Shall apply by petition.'* — [1] The rule is manda- 
tory and an execution application filed without having 
filed a retition for transmission is incompetent. (Vol, 
23) 1936 Oudh 183 (188) : 12 Luck 62 (DB). 

(See however (Vol. 25) 1938 Oudh 260 (261) : 14 Luck 
243 (DB).) 

[2] Where no objection was taken in previous exe- 
cution proceedings it cannot be allowed to be taken at 
a later stage to the application filed without a pet.tiOx» 
for transmission. (Vol. 11) 1924 Pat 576 (679) : 3 Pat 
596 (DB). 

8. Accompanied hy a certified copy.*'— [1] A certi- 
fied copy of the decree sought to be executed should be 
filed along with the petition. ('80) 5 Cal 329 (330) (DB), 

[2] A production of a copy of the judgment is not 
enough, (*73) 20 Suth W E 444 (445) (DB). 

[3] The rule should not be construed as restr’cting 
the only possible evidence of the decree or order to the 
oertibed copy. (Vol. 5) 1918 Mad 626 (626) (DB> 
* (*83) 9 Cal 482 (492) ; 10 Ind App 4 (PC). 
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[4] Tbe praot ce in regard to Privy Council decrees 
is that the original decree is given to the successful 
party or to one of the successful parties and it is the 
duty of that person to file that original decree in the 
High Court. (’88) 9 Cal 482 (492) : 10 Ind App 4 (PC) 

^ (Vol. 13) 1926 P C 31 (31) : 5 Pat 461 ; 53 Ind App 
89 (PC). 

[5] The trial Court cannot take any action under this 
icule untd the receipt of the Order m Council. (Voi, 23) 
1936 Oudh 185 (188) : 12 Luck 52 (DB). 

4. ** To the Court from which the appeal to His 
Majesty was preferred.**— [1] An application made to 
any other Court except tbe one from whose decree tbe 
appeal was preferred is not competent. (*74) 22 Suth 
W B 102 (102) ^ (*72) 1872 Pun Re. No. 3, page 27 (35, 
86) (PC) * (’67) 7 Suth W B 225 (225). 

5. Decree on appeal from another High Court — 
Jurisdiction to execute. — [1] The High Court of Patna 
has no jurisdiction to execute an Order in Council 
passed in an appeal from the Calcutta High Court. 
The proper Court to which an application for execu- 
tion of the Order should be made is the High Court of 
Calcutta. (Vol. 5) 1918 Pat 383 (383) : 2 Pat L Jour 
€I84» 

6. Functions under the rule merely ministerial.— 

[1] The duties of the High Court m leceiving and 
transmitting Orders of His Majesty in Council under 
this rule are purely ministerial (’95) 22 Cal 960 (971, 
972) * (’81) 6 Cal 594 (604, 605) (SB) ^ (1880) H App 
Cas 482 (483, 484), Pitts v. La Fontaine ^ (Vol. 1) 
1914 Mad 222 (224): 88 Mad 832 (DB) ^ (Vol, 17) 
1980 Lab 674 (676) : 11 Lah 865 (DB) ^ (Vol. 7) 1920 
Pat 672 (673) (DB). 

7. To what Court order should he transmitted.— [1] 
Tbe High Court should transmit the order for execu- 
tion to the Court which passed the decree. Where, 
such Court ceases to have territorial jurisdiction over 
the matter, the order can be transmitted to the Court 
-which has jurisdiotiou to execute it, (’93) 20 Cal 105 
(106) (DB) * (Vol. 2) 1915 Mad 602(602). 

[See (’73) 20 Suth W R 419 (419) (DB) ] 

8. “Shall give such directions,” etc.— [1] Under 
sub-r, (2) of the rule it is the High Court that can give 
necessary directions in regard to execution. (Vol. 9) 
1922 Oudh 34 (37) (DB) * (’12) 17 Suth WB 340 (341). 

[•See (Vol. 26) 1938 Oudh 250 (261) : 14 Luck 248 

The Privy Council itself gave direction in the 
following oasesx (’74) 22 Suth W B 104 (104) (DB) 
^ (’66) 5 Suth W B 271 (275) (DB), 

[2] Neither the High Court nor the subordinate 
Court has power to stay execution or adjourn an appli- 
eation for execution on the ground that an application 
for review of the decree was pending before the Privy 
Council. (Vol. 18) 1931 Pat 203 (203) (DB). 

9. Application hy assignee of Order in Council. — 

[1] Where an order of the Privy Council is transmit- 
ted under this rule to the District Court as the Court 
which passed the first decree, the District Court has 
jurisdiction to entertain an application made by an 
assignee of the decree under O. 21 B. 16 to recognize 
the assignment, and to allow him to execute the decree. 
(Vol. 1) 1914 Mad 222 (224) : 88 Mad 832 (DB). 

40, Liability of surety.— [1] Tbe surety is not pre- 
cluded from questioning the validity of the security 
liond in execution proceedings, (*99) 26 Cal 246 (249) 


II. Restitution — [1] Defendant’s right to restitut’on 
is not affected by the fact that the auct on-purchaser is 
not a party to the Privy Council appeal. (*06) 28 All 
337 (339) (DB). 


[2] The fact that the party applying for restitution 
is not a party to the Privy Council appeal does not dis- 
entitle him to apply for restitution if the order of the 
Privy Council ensures to his benefit. (Vol, 11) 1924 
Mad 95 (96) (DB). 


[3] The word execution ” as used in O. 45 B. 15 is 
intended to cover a case for restitution also and a per- 
son who desires to obtain exeeut'ou of any kind, 
whether by way of restitution or otherwise, must apply 
in the first instance to the Court indicated by Buie 15. 
(Vol. 23) 1936 Oudh 185 (J88): 12 Luck 52 (DB). 


[4] Application under this rule is not necessary — 
High Court is not competent to direct application for 
restitution to be made in a particular Court. (Vol. 24 
1937 All 516 (o23, 624) : 1 L R (1937) All 766 (DB). 


12. Mesne profits. — [1] A party who is dispossessed 
of immoveable property in pursuance of a decree of 
the High Court is entitled to get back, by way of resti- 
tution, not merely the property of which he was dis- 
possessed, but also mesne profits for the perioi for 
which he was out of possession. (’92) 15 Mad 203 (209) 
(DB) (’74) 21 Suth W R 195 (195) (DB). ^ ('79) 5 
Cal L Rep 189 (191) (DB). * (’70) 13 Moo Ind App 
490 (496) (PL). 


13. Interest. -No interest on costs can be allowed 
by the High Court or the Court of the farst instance, 
when the order of the Privy Council is silent as to 
interest. ( 78) 3 Cal 161 (170. 171): 4 Ind App 137: 
1877 Fun Be. No. 1 (PC). * ( 05) 82 Cal 494 (501) 
(DB). * (*74) 21 Suth W R 147 (147) (DB). * (’74) 21 
Suth W R 196 (196) (DB). 


[2] If interest is awarded by tbe Privy Connoil but 
no rate is specified, the executing Court can grant 
interest at the rate granted in the decree of the High 
Court oral a reasonable rate. (’72) 18 Suth W R 103 
(103) (DB). 

14. Costs. — [1] When the successful party in an 
appeal before the Privy Council is awarded tbe costs of 
the appeal in England and also the cosls incurred in 
tbe Indian Courts, he is entitled to get also the costs of 
translating the records of tbe appeal and of transmit- 
ting them to England. (’75) 23 Suth W R 463 (463) 
(DB). (*74) 21 Suth W B 411 (411) (DB) ^ (’85) 11 
Cal 244 (249) : 12 Ind App 7 (PC) ^ (Vol. 24) 1987 
Pesh 3 (4) (DB). 


[2] Tbe amount of such costs is left to be a^-oertained 
by the High Court and is not assessed by the Privy 
Council ofifice. (’84) 10 Cal 106 (108) (DB) *(’72)18 
Suth W B 89 (90) * (’71) 15 Suth WB856 (357) (DB). 

[3] Party awarded costs of Privy Council praying 
for preparation of memo of costs — Prayer includes 
prayer for transmission. (Vol. 25) 1 938 Oudh 250 (251) : 
14 Luck 243 (DB). 

16. Bate of exchange— Sub-rule (3).— [1] Cal- 
cutta view that the "rate of exchange” mea'it the rate 
at the time when the order in Council is made, is now 
recognized. ( 96) 23 Cal 857 (359) (DB). * (’98) 25 Cal 
283 (285) (DB). 

16. Letters Patent Appeal.— [1] An order of a 
single Judge of the High Court refusing to trdnjmit for 
execution the order of His Majesty in Connoil is a 
"judgment” within the meaning of clause 15 of the 
Letters Patent and is appealable. (’83) 9 Cal 482 (493, 
494); 10 IndApp 4 (PC). 
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16 . The orders made by the Court which executes the order of His Majesty in Council, 
Appeal from order relating to such execution, shall be appealable in the same manner and 
‘relating to execution. subject to the same rules as the orders of such Court relating to the execu- 
tion of its own decrees. 


[1882- S. 611.] 

Appeals to Federal 1 7 • Bepealed by the Federal Court Act, 1941 {21 [XXI] of 

<5ourt, 1941)t Section 2. 


Hule 17-NAGPXJR. 


PROVINCIAL AMENDMENTS. 


After Rule 16 of Order XLV add the following as Rule 17 : 


'*17. The provisions of sub-rules (1) and (2) of Buie 15 and the provisions of Bole 16 shall apply 
fnutatis mutandis, to the execution of decrees or orders for costs passed in accordance with the declaration or 
order made by the Federal Court in appeals from the High Court,*' [22-11-1946.] 


•OUDH. 


4he 


Buie 17 is same as that of Nagpur with the changes as follows : (i) H&lete the words *’ in accordance with 
declaration or order made** ; and (ii) substitute the words “ Chief Court'* for the words “ High Court.** 

[18-54946.] 


OEDBE XLVI. 


REFERENCE. 


- 1 Where, before or on the hearing of a suit or an appeal in which the decree is not 
Reference of ques- subject to appeal, or where, in the execution of any such decree, any 
'tion to High Court. question of law or usage having the force of law arises, on which the Court 
trying the suit or appeal, or executing the decree, entertains reasonable doubt, the Court may 
either of its own motion or on the application of any of the parties, draw up a statement of the fact, 
of the case and the point on which doubt is entertained, and refer such statement with its own 
opinion on the point for the decision ot the High Court. 

[1882-S. 617; 1877— S. 617; 1861— S. 28.] 


O. 45 H. 15 {contd,) 

[See (’70) 13 Mooind App 490 (496) (PC).] 

17. Dismissal for want of prosecution. — [1] Where 
SiU aj peal preferred against a decree of the High 
•Court is dismissed by the Judicial Committee for 
want of prosecution, the order is not a judicial deter- 
mination at all and iimixation for execution of the 
High Court's decree runs from the date of the decree 
of the H%gh Court. (Yol. 1) i9l4 P C 66 (67) : 36 All 
560 (PC) (Vol. 1) 1914 P C 65 (66) : 36 All 284 : 41 
Ind App 104 (PC). 

is. Limitation.— [1] An application to execute the 
decree or order of the Privy Council uoder this rule is 
governed by Article 183 of the Limitation Act. (’82) 
8 Cal 218 (228 (FB) * (Vol. 8) 1916 Pat 254 (255, 256) : 
1 Pat L Jcur 385 * (Vol. 8) 1916 Cal 488 (490, 492) ; 
43 Cal 903 (FB). 

ORDER 46 RULE 1— SYNOPSIS. 

1. Scope of the rule. 

2. Reference, when can be made. 

. 3. Decree not subject to appeal.** 

4. “ Couit,** meacing of. 

5. Reasonable doubt 

I 6. Statement of facts and Court*s opinion. 

1. Scope of the rule — [1] A right of reference is 
fundamentally distinct from a right of appeal: the 
former vests in the Court, and the latter vests in the 
suitor. (Vol. 15) 1928 All 871 (376) : 60 All 839 
<SB) * (Vol. 19) 1982 All 651 (658) : 54 All 891. 


[2] The object of the provision for reference is to 
enable the subordinate Courts to obtam, in non- 
appealable cases, the opinion of the High Co art 
in advance on a question of Jaw and hereby avoid the 
commission of an error which could not be remedied 
later on. (Vol. 28) 1941 Bom 865 (366) (DB) (Vul. 8) 
1921 Cal 262 (264) : 48 Cal 766 (SB). 

[3] The right of reference is subject to the con- 
ditions prescribed by this rule and unless they are 
fulfilled, the High Court cannot entertain a refermoa 
from a subordinate tribunal. (*03) 30 Cal 458 (462) 
(SB). 

[See also (Vol. 20) 198$ All 597 (598); 56 All 648 

(DB).] 

2. Reference, when ean be made.— [1] A reference 
can be made only in a suit or appeal or %n execution 
of a decree, (Vol. 27) 1940 Smd 111 (111): ILR 
(1940) Kar 411 (DB) ^ (*01) 25 Bom 827 (329) (DB), 

[2] A reference lies only on a'matter about which 
the parties are litigating, that is, on a matter wherein 
the Court is called on to adjadicate on the opposite 
contentions of the parties. (*88) 12 Bom 78 (79, 80) 
(DB). 

[3] No reference can be made under this rule in the 
following eases. 

(a) In a proceeding against a pleader under tho 
Legal Practitioners Act, 1879, ('88) 12 Bom 78 (79» 
80) (DB). 

(b) In an application for review. ('72) 17 Suth 
W R 94 (94) (DB) * ('72) 17 Suth W R 95 (96, 97) 
(DB). 
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(c) In an application lor a new trial. (’92) 15 Mad 
179 (181)^(DB). 

[But see (’69) 11 Smth W R 525 (528) (DB) ] 

(d) In an application for sanction to prosecute, 
(Vol. 11) 1924 Lah666 (567). 

(e) In an enquiry as to the proper court-fee payable' 
on a memoraiidum of appeal, (’06) 1906 All W N 180 
(180). 

(f) In an enquiry in an application under S 15 of 
tie Calcntta Rent Act. (Yol. 12) 1925 Cal 391 (392) 
pB) 

(g) In an enquiry in an application under S. 93, 
Bengal Tenancy Act, (Vol. 21) 1934 Cal 566 (566) 
(DB). 

(h) Tn an enquiry in a proceeding before a District 
Judge acting under S. 20, C P and Berar Relief of 
Indebtedness Act. (Vol, 29) 1942 Nag 8 (11) ; I L R 
(1941) Nag 588 (DB). 

(i) In an enquiry in an application for execution 
of an award made under the Bombay Co-operative 
S cet es Act. (Vol. 27) 1940 Sind 111 (112) : I L R 
(1940) Kar 411 (DB). 

[4j The question on which a reference can be made 
mubt bavt' arj-en befofa or on the bearing of a suit or 
an appeal o“ in depending proceeding in execution of 
a decree. A question arising subsequent to the 
hear ng rf a -u't or appeal cannot be the subject of a 
reference under this rule, unless it arises in execution 
of the decree. (Vol. 11) 1924 Lab 566 (567) * (’79) 
X879 Pun Re No. 31, page 93 (94) (DB). 

[5] 1 he question must be one which actually arises 
for decision in the proceedings before the Court. 
(’01) 25 Bom 327 (329) (DB). 

[6] 1 he light of reference cannot be exercised in 

pr(jCf'edin«a other than those referrvd to in the rule by 
the application cl S 141 of the Code. (Vol. 29) 1942 
>a‘g 8 (9, 11) ; I L R (1941) Nag 588 (DB) ^ (Vol. 27) 
1940 Sind 111 (112) : 1 L R (1940) Kar 411 

(DB) * (’ll) 36 Mad 16 (17) (DB) ^ (Vol. 12) 1925 Cal 
391 (392) (DB). 

3. "Decree not subject to appeal.”— [1] No 
reference can be made in a suit or appeal unless the 
d^oiet that, might be passed therein is one against 
which no appeal lies, (Vol. 30) 1^43 Bom 250 (252) : 

I L R (1943) Bom 391 (DB) (Vol 28) 1941 Bum 69 
(70) : i L B (1941) Bom 131 (DB) * (Vol. 28) 1941 
Oudh 83 (83, 84) : 16 Luck 492 (PB) * (Vol. 14) 1927 
Mad 1179 (1180) (DB) ^ (Vol. 20) 1933 LaU 402 
(403) ^(Vol. 18) 1931 Fat 353 (853): 10 Pat 471 
(DB) * (’87) 11 Bora 67 (58) (DB) * (Vol, 4) 1917 Lah 
135 (186) : 1916 Pun Re No, 130 (DB) ^ (Vol, 3) 1916 
Laa 350 (351) (DB) ^ (^85) 7 All 815 (816, 817) 
(DB) ^ (’78) 1878 Pun Re No. 40, page 162 (163) 
(DB) * (’80) 5 Cal 756 (758) (DB). 

[2] No reference can be made in a proceeding in 
ex«-cat»on of a decree unless the aecree is a nr n-a^peal- 
able o e. (Vol. 28) 1941 Bora 365 (366) (DB) ^ (’40) 
72 Cal L Jour 522 (526) (D13) ^ (’88) 12 H< m 30 (31) 
(DB)*(’80) 1880 Pun Re No. 100 ^ (’93) 17 Bom 
735 (736) (DB) ^ (’10) 5 Ind Cas 584 (584) (DB) (All.) 

[S] In appealable cases a remedy to correct possible 
errors is provided by the appeal. (*80) 7 Cal L Rep 

144 (144). V / 

W The words " an appeal in which the decree is 
Wt -Buhjeot to appeal ” include not only ^ first appeal in 


oases m which no second appeal is provided but also 
any appeal in which no further appeal is provided.^ 
(Vol. 28) 1941 Bom 366 (866) (DB). 

[5] The wori.s " not subject to appeal ” mean only 
that the law provides no appeal in any circumstances. 
They do not mf-^an that no appeal has been m fadH 
preferred. (Vol 28) 1941 Bom 365 (366, 367) (DB). 

4. ** Court ” meaning of . — [1] The word Court” 
in this rule means a Court of Civil Judicature. (Vol, 6) 
1919 Oudh 18 (19) : 22 Oudh Cas 319 (DB). 

[2] A Collector executing a decree transferred to 
him under S 68 of the Code is not a Court. (Vol. 6> 
1919 Oudh 18 (19) : 22 Oudh Cas 319 (DB). 

[3] A Registrar acting under the Registration Act 
is not a Court. (’96) 1896 Bom P J 219 (220) (DB). 

[4] The Tribunal constituted under the Nagpur 
Improvement Trust Act is not a Court. (Vol. 82^ 
1945 Nag 146 (150) i I L B (1945) Nag 399 (DB). 

[5] Reference to the High Court under S 83 (2),. 
C F Municipalities Act, is not one by a Civil Court”* 
and therefore does not come within the purview of O 46. 
(Vol. 32) 1945 Nag 75 (76) : I L R (1944) Nag 827, 

[6] Court refusing to entertain appeal on ground of 
Want of jurisdiction cannot make reference on question 
of jurisdiction. (’82) 4 Mad 217 (218) (DB) * (*13) 18 
Ind Cas 314 (315) : 1913 Pun Re No. 61. 

5. Reasonable doubt.— [1] A reference can be 
made on a question of law only if the Judge* 
entertaras a reasonable doubt about it, (’40) 72 Cal 
L Jour 622 (525) (I^B) * (’06) 30 Bom 226 (228) 
(DB) * (Vol. 20) 193$ Lah 402 (402) * (VoL 1) 1914 
Lah 147 (147) : 1914 Pun Re No. 8 : (DB) * (VoL 18) 
1931 Mad 71 (72) (DB) ^ (’88) 15 Cal 507 (509). 

[2] There cannot ordinarily be a reasonable doubt 
on a question clearly decided by the rulings of the 
High Court to which the Judge making the reference 
is subordinate, unless the authority of thu'-e rulings 
can be questioned in view of mere leoent decision of 
the Pnvy Council, (’06) 30 Bora 226 (228, 229) 
(DB) * (Vol. 1) 1914 Lah 147 (147) : 1914 Pun Ra 
No. 8 (DB). (’89) 13 Bom 54 (55) (DB) * (Vol. ISJs 
1931 Mad 71 (72) (DB). 

[See also (Vol. 14) 1927 Mad 1186 (1187) (DB).] 

[8] Ruling of High Court doubted in later decision^ 
of same High Court and dissented from by other 
High Courts — There may be room for reasonable doubt 
(Vol 13) 1926 All 204 (20G, 208) : 48 AU 188 (FB). 

[4] Decisicn of High Court on particular quest on 
in conflict with view of other High Courts -Court 
subordinate to former High Court cann 4 ert‘-rtaiii 
doubt cn that question. (’13) 15 Oudh Cas 380 (380) 
pB). 

[6] The Court cannot make a reference on a 
question cn which it entertains no doubt merely 
because the p trties apply for it, (’70) 14 Suth W R 
248 (249) (DB), 

[See (Vol. 10) 1923 Rang 193 (193) ; 1 Rang 220* 
(DB).] 

[6] A reference is nut bad merely because the 
question arises out of the action of a third persort 
not a party to the suit. (’08) 32 Bom 157 (161) {DB)v 

6. Statement of facts and Court’s opinion.— 
[1] Couit making reference should draw up a state- 
ment of facts of case, formulate the question and give 
its opinion thereon. (’02) 1902 Pun L R No. 98, pag®^ 
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Court may pass decree 2. The Court may either stay the proceedings or proceed in the 

continge^ upon decision ease notwithstanding such reference, and may pass a decree or make an 
iot High Court order contingent upon the decision of the High Court on the point referred; 

but no decree or order shall be executed in any case in which such reference is made until 
the receipt of a copy of the judgment of the High Court upon the reference, 

[1882 618;;— 1877— S. 619; 1861— S. 29.] 


3. The High Court, after hearing the parties if they appear and desire to be heard, shall 
Judgment of High Court decide the point so referred, and shall transmit a copy of its judgment, 
io" be transmitted, and case under the signature of the Registar, to the Court by which the reference 
disposed of accordingly. made ; and such Court shall, on the receipt thereof, proceed to 

dispose of the case in conformity with the decision of the High Court. 

[1882— S. 619; 1877--S. 619; 1 861 -Ss. 82 and 33.] 

Coats of reference 4. The costs (if any) consequent on a reference for the decision of 

High Court, • the High Court shall be costs in the case. 

[1882— S. 620; 1877— S. 620 ; 1861— S. 34.] 

5. Where a case is referred to the High Court under rule 1, the High Court may return 
Power to after, etc., the case for amendment, and may alter, cancel or set aside any decree or 
decree of Court making order which the Court making the reference has passed or made in the case 
reference. ^hich the reference arose, and make such order as it thinks fit. 

[1882— S. 621; 1877— S. 621.] 


Power to refer to 6. (1) Where at any time before judgment a Court in which a suit 

High Court questions has been instituted, doubts whether the suit is cognizable by a Court of Smali 
^maU c°uses^^^^°^ Causes or is not so cognizable, it may submit the record to the High Court 

ama causes. ^ statement of its reasons for the doubt as to the nature of the suit. 

(2) On receiving the record and statement, the High Court may order the Court either to 
proceed with the suit or to return the plaint for presentation to such other Court as it may in its 
order declare to he competent to take cognizance of the suit. 

[1882-S.646A.] 


7. (l) Where it appears to a District Court that a Court subordinate thereto has, by reason 
District Court erroneously holding a suit to be cognizable by a Court of Small 


Power to 
to submit for revision pro- 
ceedings bad under mistake 
*as to jurisdiction in smali 


Causes or not to be so cognizable, failed to exercise a jurisdiction vested 
in it by law, or exercised a jurisdiction not so vested, the District Court 
may, and if required by a party shall, submit the record to the -High 
Court with a statement of its reasons for considering the opinion of the 
subordinate Court with respect to the nature of the suit to be erroneous. 

(2) On receiving the record and statement, the High Court may make such order in the 
'Case as it thinks fit. 


0. 46 R. 1 (contd,) 

364 (365) (DB) * (*91) 15 Bom 376 (383) (DB) * (’96) 
:20 Bom 779 (783) (DB) (Bo). 

[2] No statement of case or of Court’s opinion— No 
statement that question arose on trial of suit — Keference 
not answered and sent back for amendment. (*67) 7 
•Suth W R 165 (166) (DB), 

ORDER 46 RULE 3— Note 1. 

[1] Upon receipt of the decision of the High 
Court, it is the duty of the referring Court to dispose 
•of the case in conformity therewith, (*97) 24 Cal 
129 (132). 

ORDER 46 RULE 4— Note 1. 

[1] The costs of reference to the High Court cannot 
he dealt with separately but must be dealt with when 
awarding the costs of the suit. ('88) 15 Cal 507 (510). 

[2] The awrad of the costs of the reference is in the 
discretion of the Court. ('88) 15 Cal 607 (610, 511), 


ORDER 46 RULE 5— Note 1. 

[1] Where the lower Court does not comply with the 
conditions laid down in Rule 1, the High Court can 
return the case for amendmentan proper form. (*0S) 30 
Cal 458 (462) (SB). 

[2] The rule is also wide enough to enable the High 
Court to quash the order of reference itself made by the 
lower Court. (VoL 16) 1929 Bom 30 (31) (DB). 

ORDER 46 RULE 6— Note 1. 

[1] No reference can be made after the passing of tha 
j udgment in the ease. (1900) 24 Bom 310 (314) (DB)» 

ORDER 46 RULE 7— Note 1. 

[1] A reference under this rule is limited to those 
cases where the District Court is of the opinion that 
the subordinate Court has held that it has no jurisdie- 
tion over the suit, and that such order is erroneous 
(*90) 1890 Pun Re No. 91, page 276 (276) (DB). *(*03) 
95 All 135 (136) (DB). *(’89) 11 All 304 (306) (DB). 
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(8) With respect to any proceedings subsequent to decree in any case submitted to the 
High Court under this rule, the High Court may make such order as in the circumstance appears^ 
to it to be just and proper. 

(4) A Court subordinate to a District Court shall comply with any requisition which tha 
District Court may make for any record or information for the purposes of this rule. 

[1882— S. 646 B.] 

PROVINCIAL AMENDMENTS 

RULE 8- 
ALLAHABAD 

Add after R. 7 to 0. 46 the following as R. 8 : 

** R, 8. Rule 38 of Order 41 shall apply, so far as may be, to proceedings under this Order ’* 

BOMBAY 

The following shall be added as R. 8 in Order 46 : 

Appltcahthiy of “ B, 8. Rule 38 of Order 41 shall apply, so far as may be, to proceedings under 

R, 38 of O 41, this Order.’* [15-10-1930.] 

OUDH 

Add the following as Rule 8 

“ R. 8. Rule 38 of 0. 41 shall apply, so far as may be, to proceedings under this Order.** 

SIND 

A dd the following as Rule 8 in Order 46 : 

AppUcabthty oj “ R. 8. Rule 38 of Order 41 shall apply, so far as may be, to proceedings under 

R, 38 of O, 41, this Order.” 


0. 46 R. 7 (contd,) 

[2] The rule is only an enabling one and does not in 
any way out down the jurisdiction of the Appellate 
Court, (’07) 30 Mad 41 (43). 

[3] A District Judge has power under *this rule to 
make a reference whether the case is, or is not, pending 
in appeal before him. (1900) 3 Oudh Cas 20 (21). 
* (*90) 13 Mad 344 (346) (DB). 

[4] Where a District Munsif returned a plaint as 
being cognizable only by a Court of Small Causes and 
the latter Court returned it back as being cognizable 
only by the Munsif’s Court, it was held that the correct 
procedure was either to proceed under Rule 6 of this 
Order itself or send the case to the District Judge for 
making a reference under this rule. (Vol. 5) 1918 Cal 
1037 (1038) (DB) * (Vol. 20) 1933 Nag 221 (221) : 30 
Nag L. R. 133 ^(Vol. 21) 1934 Nag 257 (257, 258). 

[5] The Court of Small Causes is a Court subordinate 
to the District Judge, and O. 46 R. 7 contemplates and 
allows a reference to be made by the District Judge in 
oases tried by the Court of Small Causes. (Vol. 3) 1916 
Cal 422 (422) (DB). 

[6] Before a reference can be made, it is necessary 
condition that it must appear to the District Cour 
that the subordinate Court has erroneously held on the 
point of jurisdiction. ('89) 11 All 304 (306, 307) (DB). 

[7] Where it does so appear, and a party requires 
the District Court to make a reference, it is bound to do 
so. ('90) 13 Mad 344 (346) (DB) ^(Yol 21) 1934 
Nag 257 (258) ^(Vol. 19] 1932 Nag 70 (71) : 28 Nag 
L. R. 54 (56) *(’94) 21 Cal 249 (251) (DB). 

(Contra (’89) 11 All 304 (307) (DB).) 

[8] A District Court should state its reasons for con- 
udering the opinion of the subordinate Court to be 

^^^^^.^C06) 28 All 293 (294) (DB) *(’89) 11 AU 


[9] Where a revision application is preferred to the 
High Court, the latter is bound to set aside the decree 
of the Appellate Court as being passed in an appeal 
which was incompetent and therefore without juriSaio- 
tion. (*09) S3 Mad 323 (326) (FB). (Overruling 27 
Mad 478). *(Vol. 4) 1917 All 159 (160) : 39 All 101 
*(’01) 25 Bom 417 (418) (DB). 

[See however (Vol. 25) 1988 Rang 35 (36, 37) : 1937 
Bang L R 234. (Small Cause suit tried by regular 
Court — Proceedings are not a nullity.) 

[10] The High Court can set aside the decree of both 
the Courts and return the plaint for presentation to the 
proper Court. ( 03) 26 Mad 176 (179) * (Vol. 2) 
1915 Cal 619 (620) (DB). 

[11] Where a reference is made under this rule, the 
High Court is not bound to set aside the proceedings in 
all cases but has full power to consider the matter of 
jurisdiction or to deal with the case on the merits so 
as to do substantial justice without putting the parties 
to the expense of a fresh trial (’94) 21 Cal 249 (252) 
(DB). *(Vol20) 1933 Pat 31 (31): 11 Pat 690 (DB). 

[12] Where a suit cognizable by a Small Cause Court 
has been tried by a regular Court, the only procedure 
which can be taken to correct the error is for a party 
to the suit to require the District Court to make a 
reference under this rule. (V ol. 25) 1938 Rang 35 (36,. 
37) : 1937 Rang L E 234. 

[13] Plaint returned by Sub-Judge and presented to 
Small Cause Court — Latter also returning it — Plaint 
presented again to former Court which rejected it— 
Appeal to District Judge against this order dismissed— 
High Court can revise the original order returning the 
plaint. (Vol. 21) 1934 Nag 257 (268). 

[14] On a reference the High Court will not as a. 
rule interfere with findings of fact arrived at by the 
first Court on the evidence before it. (Vol. 3) 1916 Cal- 
422 (423) (DB). 
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ORDEE XLVIL 

REVIEW 

of review person considering himself aggrieved, — 

(a) by a decree or order from which an appeal is allowed, but from which no appeal has 
been preferred, 

(&) by a decree or order from which no appeal is allowed, or 
(c) by a decision on a reference from a Court of Small Causes, 

and who, from the discovery of new and important matter or evidence which, after the exercise 
of due diligence, was not within his knowledge or could not be produced by him at the time when 
the decree was passed or order made, or on account of some mistake or error apparent on the face 
of the record, or for any other sufficient reason, desires to obtain a review of the decree passed or 
order made against him, may apply for a review of judgment to the Court which passed the decree 
or made the order. 

(2) A party who is not appealing from a decree or order may apply for a review of judg- 
ment notwithstanding the pendency of an appeal by some other party except where the ground of 
each appeal is common to the applicant and the appellant, or when, being respondent, he can 
present to the Appellate Court the case on which he applies for the review. 

[1882— S. 623 ,* 1877- S. 623 ; 1859— S. 876. See see. 114.] 


ORDER 47 ROLE 1-SYNOPSIS. 

1. Scope. 

2. Review and appeal— Distinction. 

8. Review and amendment — Distinction. 

4. Person considering himself to be aggrieved. 

5. “ Decree or order from which no appeal has 

been preferred.” 

6. Filing of appeal pending application for review. 

7. Clause ^b). 

8. Clause (c). 

9. Discovery of new and important matter or 

evidence. 

10. Discovery of important matter of lair« 

11. Exercise of due diligence. 

12. ” Was not within his knowledge or could not be 

produced by him at the time.” 

IS. Mistake or error apparent on the face of the 
record. 

14. ” Any other sufficient reason.” 

15. Cases where review was allowed on ground of 

sufficient reason. 

16. Cases where review was not allowed on the 

ground that there was no sufficient reason. 

17. Review on the ground of subsequent events. 

18. No review on ground of decision being erroneous 

on merits. 

19. No review of fact after decision in second appeal. 
dO. Application of the rule to miscellaneous proceed- 

inga under the Code. 

21. Review in proceedings under other Acts. 

22. Review petitions by minors. 

23 . Consent decree. 

24. JEx parts decrees and orders of dismissal fox 

default. 

25. Review of decision before signing decree. 

26. Commissioner cannot review. 

27. Limitation. 

28. Appeal by opce party— Review applioatlon by 

apothox-^Ciaase (3). 


1. Scope. — [1] No Court has got a power of revising 
its own appellate orders nor the power to review unless 
granted by statute. (Vol. 4) 1917 Mad, 726 (726) (DB> 
^ (Vol. 23) 1936 Mad 531 (540) : 59 Mad 825 (PB). 

[2] Section 141 does not confer a right of review in 

proceedings under special enactments as such a right it 
a substantive right and not a mere matter of prooidurs, 
(Vol, 28) 1941 Mad 272 (273). (Madras Village 

Courts Act makes no provision for reviews) *(VoL 6 ) 
1919 Mad 244 (246) (DB) (District Judge cannot 
review his own order passed under S. 10 of the Religioua 
Endowments Act.) 

[3] A right of review is exercisable only in the cir- 
cumstances where it is distinctly provided by the 
statute. (Vol. 28) 1941 Rang 233 ^34): 1941 Rang 
L R 382 (DB) *{Vol. 18) 1931 Pat 409 (409). 

[See also (Vol. 29) 1942 All 82 (84).] 

[4] This rule is in itself definitive of the limits within 

which a review is permitted by the Code. (Vbl. 9) 1922 
PC 112 (115) : 3 Lah 127: 49 Ind App 144 (PC). 
*(VoI. 21) 1934 P C 213 (216, 217): 61 Ind App 378 : 
56 All 634 (PC). *(Vol. 13) 1926 Pat 218 (226, 237) : 
5 Pat 361 (FB). ^ 

[5] This rule gives a special privilege to an aggrieved 
litigant and must be s:riotly construed, (Vol. 32) 1946 
Bom 40 (42) : L L. R. (1944) Bom 675. 

[6] Where a case falls within the class of oases con- 
templated by this rule, the Court cannot have an in- 
herent power of review apart from the provisions of the 
rule. (Vol. 14) 1927 Bom 232 (233) * (Vol. 14) 1927 
Cal 920 (921) * (1913) 17 Gal L Jour 416 (420) (DB) ♦ 
(Vol. 31) 1944 Mad 298 (294) : I L R (1944) Mad 86T 
(DB) * (Vol. 16) 1929 Mad 404" (406) (DB) # (Vol. 13) 
1926 Mad 980 (983) ; 50 Mad 67 (DB) ^ (Vol. 16) 1929 
Nag 252 (253) ; 27 Nag L B 102 (FB) ^ (Vol. 12) 1926 
Pat 36 (87) : 3 Pat 778 (DB) * (Vol 20) 1933 Lah 169 
(171). 

[7] Csise lalUng outside this rule — ^Qourt has inherent 

powers to review its ordcm for^ends of Jcuftice. (Vol. 211 
1934 All 250 (252) * (Vol. 16) 163 (189) [DB) 

* (Vol. 17) l930Bom 2ji^ (295) : 55 Bom 368 # nTol' 
11) 1924 Fat 673 (677) : 3 Pat 930 (OB). 

164 A. M. 
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[8] Tlie fact that an appeal can be filed against the 
decree does not afiord any ground for refusing a review. 
(1909) 10 Cal L Jour 420 (433) (DB). (Right of review 
does not bar suit on same relief.) * (Vol. 20) 1933 Lab 
226 (226) : 14 Lah 55, * (Vol. 18) 1931 Mad 828 (830). 
(But Court may refuse in its discretion an application 
for review.) 

[9] An application for relief under the Bengal Money- 
lenders’ Act by re-opening the decree and taking 
fresh accounts, is not an application for review under 
this Order. (Vol. 30) 1943 Cal 170 (171) : I L R (1942) 
2 Cal 116 (DB) ^ (Vol. 29) 1942 Cal 121 : I L B (1941) 
2 Cal 184 reversed.) 

[10] Where a decision has been affirmed on appeal 
the Lower Court cannot thereafter review it even if 
asked to do so by the Appellate Court. (Vol. 30) 1943 
Pat 353 i356) (DB). 

[11] A Court cannot review its judgment suo moiu. 
(Vol. 28) 1941 Lah 212 (214). 

[12] No superior Court can direct an inferior Court 
to review its previous decision by sending a cncular 
letter or any other Older to it. (Vol. 30) 1943 Pat 353 
(355) (DB). 

2. Review and appeal— Distinction.— [1] A review is 
not the same thing as, or a substitute for, an appeal. 
(Vol. 18) 1931 Mad 608 (608) * (Vol. 9) 1922 Upp Bur 
16 (17) : 4 Upp Bur Bui. 27. 

[2] The two proceedings dificr in the following par- 
ticulars. 

(a) A review is the reconsideration of the subject of 
the suit by the same J udge under certain conditions ; 
while an appeal is a le-hcaring by another tribunal. 
(Vol. 29) 1942 Pat 76 (77) (DB) * (1865) 3 Suth W B 
45 (47, 48) (PC) * (’68) 9 Suth W R 181 (185) (FB) * 
(Vol. 21) 1934 All 175 (176). 

(b) A point which may be a good ground of an 
appeal may not he a j ood ground for an application for 
review. (Vol. 18) 1931 Mad 608 (608) * (’83) 6 All 
14 (16) (DB) * (Vol. 9) 1922 Pat 308 (809, 310) * 
<Vol. 13) 1926 Bang 89 (89) (DB) * (Vol. 22) 1935 Lah 
m (330): 16 Lah 602 (DB) * (Vol. 17) 1930 Cal 701 
(703). (Case of Erroneous view of evidence or Law). 

(c) A review does cot, of necessity, re-open quea- 
tfODS aheady decided between the parties. The matter in 
issue is only re-opened when the application for review 
is acceited, while in the case of an appeal, the matter 
is re-opened as soon as an appeal is admitted. (Vol. 

9) 1922 Oudh 148 (148) : 24 Oudh Cas 280y. 

[See also (Vol. 29) 1942 All 86 (38) (DB).] 

8. Review and amendmenl--Distinction,— [1] A 
review and an amendment difier in the following 
partioulat s : 

[a] In the case of a review the o-. rrtoiness of ludg- 
wieut and decree is questioned, while in the case of an 
amendment of a decree the correctness of tl e judgment 
is oBSumeej, but the jurisdiction to amend arises Irom 

‘ the fact that the decree is rot m accoidarce with the 
judgment. (Vol. 4) 1917 Mad 290 (291, 292) (DB) * 
.(Vol. 11) 1924 Mad 225 (226, 227} * (’81) 6 Cal 22 
[25) (DB), 

(b) Where an application for an amendment is 

'allowed there is no need for 9^ re^ hearing ol a suit, 
.\wlule it an application lot review is allowed, a le-heaz- 
' ^ becomes necessary. (Vo). 4) 1917 Mad 

■'V' 


(e) Where an application for review is granted the 
result is a newdeeiee superseding the original decree 
and not merely an amendment thereof. (Vol. 6) 1919 
Nag 78 (79): 15 Nag LB 65 ^ (’05) 28 All 240 (241) 


4. Person considering himself to be aggrieved.— [i] 
A decree or order again st a person not a party thereto 
is, OQ geteral principles of law, not binding on him. 
Such a person, therefore, cannot apply for a review of 
the decree or oider under this rule. (’04) 8 Cal W N 
468 (469) * (’21) 61 led Cas 534 (535) (Lah) * (Vol. 
22) 1935 Rang 364 (365). 

[See however (Vol. 16) 1929 Nag 185 (190) (DB).] 


[2] A minor, who is aggrieved by a decree or order 
passed against him, may apply for a review under the 
same circumstances as an adult. (’71) 16 Suth W R 
231 (232) (SB). 

[3] Sanction granted to Public Prosecutor to prose- 
cute attorney — Leave to appeal to Privy ( ouncil 
grantid tn attorney — Public Prosecutor can apply for 
review of order granting leave. (Vol. 1) 1914 Cal 557 
(559) : 41 Cal 734 (DB). 

5. Decree or order from which no appeal has 

been preferred.”— [1] Ap{ eal f om decr<.es ought to be 
revuwod already pending — Cfurt has no juris 'iction 
to entertain an application for review. (Vi 1 18) 1931 
Bom 232 (233) (DB) * (Vol. 10) 1923 P C 128 
(135) : 2 Pat 676 : 50 ind App 183 (PC). 


[2] Pendency cf at peal does not afiect jniisdietlon 

to deal with applicat on fer review filed belore the 
filing of appeal. (’09) 32 Mad 416 (420) (FB) *.(Vcl 
16) 1929 All 375 (376) * (Vol. 7) 1920 Ail 160 (161) : 
42 All 317 iDB) * (Vol. 1) 1914 Bom 1 (2): 38 Bum 
416 (DB). (Per Shah, J., Htaton, J., ou'^itante) * 
(Vol. 7) 1920 Cal 584 (584) (DB) * (Vol. 4) 1917 Cal 
29 (29) : 44 Cal 1011 (DB) * ( 83) 10 t al 108 (109) 
(SB) * (’66) 5 Suth W R 59 (60) ,'FB) ^ (Vol. 6) 
1919 N^g 78 (79): 15 Nag L R 65. (’22) 65 Ind 

Cas 125 (125) (DB) (Pat) (’04) 1904 Pun Re. No. 
25, page 96 (97) (DB) (’04) 7 Oudh Cas 299 (302) 
(DB) 

[3] Appeal against decree disposed of on merits 
before bearing of review application pending beiore 
tiial Court — Appellate decree supeisedes that of 
trial Court— Court passing decree cannot ] roceed with 
review application. ( Vr 1, 10) 1925 Cal 113 (115) (DB) 

* (’70) 5 Mad H C R 464 (466) * (Voi. 15) 1928 Cal 
804 (806) (DB) * (1862) 1 Mtd H C R 254 (255) 
(DB). 

In the folhwing cases ihe review application was 
filed after disposal oj appeal.— 19) 1932 Cal 
171 (176) (DB) * (’09) 1 Ind Cas 136 (137) (DB) (Cal) 

* (Vol. 5)1918 Lah 45 (46): 1918 Pun Re. No. 40 
(DB) * (Vol. 21) 1934 All 250 (251). 

[4] Apj eal against decree disposed of under O. 41 
R. 11 before htarirg of review application— Court 
before which review aptlio^tion is tending cannot 
proceed with it. (Vol. 18) 1931 All 704 (704) (DB) * 
(Voi. 9) 1922 Bom 130 (131) : 46 Bom 1 (D3) * 
(’06)4 CalL Jfur 566 (567) (DB) * (Voi. 4) 1917 
Cal 417 (419) (DB). 

[5] Appeal agaimt decree withdrawn— Subsequent 
appikation for review can be entertained and dis- 
posed of by court which passed the decieo.. (’72)9 
Bom H C R 89 (91) (FB) * (’06) 30 Pom 625 (630) 
(DB) * (*09) 32 All 71 (78) (DB) * (Vol. 10) 1923 All 
641 (542): 45 All 458 (DB) ♦ (Vol. 24) 1937 ‘Pat 
528 (529) * (Vol, 8) 1921 All 197 (198) : ‘43 All 288 
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(DB). (Fact tHat review' application is filed first and 
then app«'al is withdrawn does not make any 
diSerenoe.) 

[See howeiper (Vol. 18) 1931 Bom 232 (233) (DB). 
No jurisdiction to entertain review so long as a ppeal 
is pending — Fact that appeal js withdrawn subse- 
(quently will not care init'al defect). 

[6] Application lor review of judgment presented 
alter filing appeal against that judgment— Appeal 
subsequently dismissed as time-barred conse- 
quent on rejection of application for exeuSing ceiay 
in preferring appeal — Review application is incom- 
petent (Vol. 82) 1945 Bom 40 (42, 43) ; 1 L R (1944) 
Bom (875). 

6. Filing of appeal pending application for review. 

[1] Application for review— Subsequent filing of 

appeal does not affect jurisdiction of court to deal with 
application -In such cases jurisdictioi should be 
exercised with greatest care and only in a strong cas*. 
(*09) 32 Ji/Uci 416(420) (FB). [Overruling 27 Mad 602 

* (Vol 25) 1938 Mad 307 (312) (DB). (if the review 
appheat on is granted during pendency of appeal, the 
appeal becomes incompetent and must be dismissed) * 
(*37) 170 Ind Cas 653 (655 ) (Cal) * (Vol. 6) 1919 All 
67 (68): 42 All 79 (DB) * (Vol. 1) 1914 Bom 1 (2); 
38 Bom 416 (DB). 

[2] Application for review pending— Appellate 
Court can grant m appeal the relief claimed in review 
application. (Vol. 16) 1929 Sind 32 (36) (DB). 

7, Clause (b).— [1] Any decree or order from which 
no appeal is allowed is open to review. (Vol. 16) 1929 
All 128 (124) (DB). (Order of dismissal for default) 

* (Vol. 22) 1935 All 435 (436) : 57 All 781. (Decree 
of Small Cause Court). 

[2] Decree of Small Cause Court — Revision against 
decree dismissed, —Application for review can be 
entertained by it. (Vol. 22) 1935 All 435 (436) : 57 
All 781. 


8. Clause (c).— [l] The High Court has no power to 
review a judgment passed by it on a reference from a 
SubofdinaU Judge with small cause court powers. 
The rule allows a review of judgment on a reference 
only from a Court of Small Causes. (*86) 10 Bom 68 
(69) (DB). 

9. Discovery of new and important matter or 

evidence. [1] Where a review of a- judgment is asked 
for by a party, the greatest care ought to be exercised 
by the Court in granting the review especially where 
the ground of review is the discovery of fresh evi- 
dence. (Vol. 6) 1918 Cal 618 (621) : 46 Cal 60 (DB). 


[2] A party applying for review on the ground of 
discovery of new evidence must show that there was 
no remissness on his part in adducing all possible 
evidence at the trial. (Vol. 29) 1942 All 82 (84). (A 
liigh degree of diligence on the part of the applicant is 
necessary— Mere absence of slackness is not enough.) 
* (Vol. 6) 1918 Cal 618 (626) : 45 Cal 60 * (’07) 31 
Bom 381 (388) : 34 Ind App 116 (PC). (Reversing 7 
Bom LR 119) * (Vol. 26) 1939 Cal 42 (44, 45) : 
ILR(1938) 2 Cal 361 (DB). 

[8] The new evidence ought to be adduced must be 
such as is pfesuntably to be believed and such thac, if 
adduced, it would practically be conclusive, i e., 
evidence of such a class as t) render it probable 
almost beyond doubt that the judgment would be 
dijjerent. (Vol. 29) 1942 All 82 (84) (Applicant 
ought lo furnish Court with evidence he seeks to 


have admitt d, otherwise it is impossible to tell what 
its value really is.) * (Vol. 5) 1918 PC 184 (188) 
(P C) * (’87) 10 Mad 73 (77) : 13 Ind App 155 (P C) 

♦ (Vol. 26) 1939 Cal 42 (44. 45): ILR (1938) » 
Cal 361 (DB). 

[4] Where it is very doubtful whether the evi- 
dence, if producel, would havehai any effect on the 
judgment, there is no ground for review. (*02) & 
Oudh Cas 59 (64) (DB) ♦ (Vol. 4) 1917 Pat 201 
(204) (DB). 

[5] Where a suit was dismissed on two grounds, 
namely, want of notice as required by law and the 
plaintiff being illegitimate, and a review was applied 
lor on the ground of diisoovery of new ev-d 2 nce 
tending to establish the legitimacy of the plaintiff,, 
it was held tbat a review should not bs granted 
inasmich as the suit would still have to be dis- 
missed on the question of notice. But the case 
wm*d be different where the effect of the evidence, 
if adduced, would be to alter or (cancel) the decree, 
(Vol. 1) 1914 All 44 (45) : 36 All 277 (DB). 

[6] The discovery of a document containing an 
admission oj liability hy defendant would be a 
ground for review. (Tl) 1911 Pun L R No. 196, 
page 747 (750). 

[7] Decree for restitution of conjugal rights— 
Subsequent discovery that parties as cousins render- 
ing their marriage nullity —Review should be grant- 
ed. (Vol. 17) 1930 Pat 63 (67). 

[8] Where the parties were not aware of a previous 
judgment passed in another case between them, 
which if it had been placed before the Court would 
have resulted in a different judgment, there is a 
good ground for review. (Vol. 17) 1930 All 621 
(622) (DB) ♦ (Vol. 6) 1919 Cal 46 (46) (DB) ♦ (’87) 
10 Mad 357 (360) (DB) ♦ (’98) 11 C P L R 41 (42, 
48). 

[9] Suit for rent decreed in spite of defendant’s 
contention of payment — Subsequent production of 
papers filed in another suit and which could not be 
produced earlier and which proved payment— 
Review allowed. (Vol. 23) 1936 Pat 695 (600) I 
15 Pat 295 (DB). 

[10] Appeal dismissed on preliminary ground at 
being barred by limitation — ^Discovery of fresh 
evidence showing that the appellant was entitled to 
more time as time requisite for obtaining copies— 
Review should be granted. (Vol. 23) 1936 Lab 650- 
(662) (DB). 

[11] This rule does not authorize the review of a 
decree whtcA was right when it was made on the 
ground of the happening of some subsequent evenK 
(»01) 24 Mad 1 (lO) : 27 Ind App 197 (PC). 

[Bat see (’07) 31 Bom 128 (136) (DB) ♦ (’ll) $S 
All 566 (568) (DB)*(M8) 19 Ind Cas 214 (214> 
(Mad) ♦ (*07) 1 Sinl L R 227 (227. 228) (DB) 

♦ (Vol. 5) 1918 Pat 647 (648, 649) : 8 Pat L Jour 372 
(DB) ♦ (Vol. 14) 1927 Rang 189 (189) : 6 Rang 261.)] 

[12J Subsequent decision in another case between 
same parties which would have affected the 
judgment sought to be reviewed if it had been given 
earlier is no ground for review. (Vol. 30) 1943 Oudh 
136 (138) (DB). (Subsequent decision by superior 
Court on the question of law decided) ♦ (Vol. 29) 
1942 Oudh 447 (447). (10 Surh W R 178 relied on) 

♦ (’21) 64 Ind Cas 324 (825) (^'al) ♦ (Vol. 6) 1919 
Cal 287 (290, 291) (DB) ♦ (Vol. 17) 1930 Mai 679 
(581) (DB) ♦ (Vol. 19) 1982 Rang 129 (131). 
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[See also (Vol. 30) 1943 Mad 877 (377). 

(Difierent view of law subsequently t^ken by the 
same Court is no ground of review ).] 

[13] Tlie subsequent reversal of a decision on the 
basis oi which a judgment was given is no groan :J for 
review under thi-i rule. (Vol. 14)1927 Cal 920 (920) 
^ (Voi. 9) 1922 Mad 227 (227) * (Vol. 13) 1926 Nag 10 
(10). (Decree on which decis'on based subsequently 
amended.) 

[See (Vol. 20) 1933 Mad -485 (437)]. 

[See also (Vo!. 21) 1934 Oudh 445 (446) (DB)- 
(Appeal dismissed with ob'eivation that if decision uf 
High C ojL’c in a similar case is reversed by the 
Privy Council appellant mid^t apply '.or review — 
Su^-h revert a' by Pi ivy Couucil happening - The new 
ground n-eiy be decraeci to have been in cuntem- 
plat on at rhe date of decree.)] 

p!J The word "evidence*' in this uiie .s not 
oonfia d to d iciimentary eviderjce but include'! onU 
evidence, (Vol. 15) 1928 Nag 270 (279). 

[15] Under this rule the new matter ur evidence 
should have been discovered bv the paity applying 
lor review and not by the CcUit whO'O rrder is 
sought tj be levuwed. (Vol. 26) 1039 Pat 678 (680): 
19 Pat 159 (FB). 

[10] Appeal to Pligh Court dismissed for failure 
to file li t of documents or 1o deposit printing cost 
— Applicaticn fir rt-admission of appeal on ground 
that there was sufiicicnl cause for appellant’s 
failure —ApplKation cannot be treated as one for 
review. (Vol. 26) 1939 Pat (378 (680) : 19 Pal 159 
(FB). (Such an application can be entertained, 
however, urder S. 151— (Vol. 13) 1926 Pat 27: 4 
Pat 704 overruled.) 

[17] Pvejection of plaint for failure to pay court- 
fee within time — Order rejecting plaint was held 
open to review. (Vol, 23) 1936 Pat 310 (311) (DB). 

[18] Application for review of compromise decree 
on allegation that the applicant’s lawyer had entered 
into compromise against specific instructions — 
Application is not based on discovery of new matter 
or evidence. (Vol. 28) 1941 Pat 574 (577) (DB). 

10. Discovery of important matter of law. — 

[1] The words " new and important matter” in this 
rule refer to evidence or other matter in the nature 
of evidence, and not to a legal authority in e:ristence 
at the date of the judgment but not brought to the 
notice of the Court. (’99) 21 All 152 (158) (DB). 

[2] No review can be aslced for on the ground of 
the discovery of new authorities which show that the 
decision is not correct. (Vol. 12) 1925 Sind 53 (58, 
64) : 19 Sind L R 30 * (Vol. 83) 1946 Pat 188 (189) 
(DB). (Binding authority not brought to Couit’s 
notice) * (Vol. 11) 1924 Pat 250 (253) : 3 Pat 134 
(DB) * (Vol. 12) 1925 Nag 3S4 (385). (Judgment 
based on precedent which owing to a subsequent 
decision was no longer good law— Review not per- 
missible) ^ (Vol. 12) 1925 Nag 266 (267, 268) : 20 
Nag L R 115 (DB). *(Vol. 18) 1981 All 91 (92) (DB) 
*(Vol. 8) 1921 Pat 139 (140) (DB) * (’28) 112 Ind 
Cas 277 (278) (Lah) ^1^ (1918) 17 Cal L Jour 416 
(420) (DB) * (Vol. 13) 1926 Mad 764 (764). 

[But sea (’06) 1906 Pun Re No. 124, page 467 
(469) (DB).] 

11. Exercise of due diligence.— [1] The m e 
^Jciini on the Conit to require the facts as to the absence 


of negligence to be strictly proved before granting an 
application for review on ground of discovery of fresh 
evidence. (‘07) 31 Bom 331 (388) : 34 Ind App 115 
(PC). (Reversing 7 Bom L R 119.) 

[2] Applications ^or review on the ground of dis- 
covery of fresh evidence ought to be refused when such 
evidence could have been produced if leasonable care 
and diligence bad been exerc’sed. (Vol. 27)1940 Pat 197 
(198) ^ (’87) 10 Mad 73 (77) : 13 Ind App 155 (PQ 
^ (Vol 20) 1933 Oudh 328 (328) (DB) ^ (Vol. 22) 1935 
Rang 1S4 (185). 

[3] There must be strong evidence of diligence in get- 
ting all the available evidence. (Vol. 29) 1942 All 82 
(84) * (Vol. 20) 1933 Sind 110 (111) ^ (’ll) 9 Ind Cas 
266 (267) (DB) (All). 

[4] Exercise of due diligence depends upon facts of 
particular case— Burden of proof is on petitioner. (Vol. 
20) 1933 Sind 110 (111, 112). 

[5] Trial lasting for three years - No reason shown as 
to why now evidence was not produced in time — 
Review refused. (Vol. 2) 1915 P C 78 (73) (PC). 

[6] 1 he fact that, evidence w as found subsequently 
cannot itself be taken to sbow that due diligence could 
not have been exercised ; otherwise tb ere cannoc be any 
case coming within this rale. (Vol. 17) 1930 Pat 63 (67). 

[7] The grounds for granting a review on account of 
the d scovery of fresh evidence, may m certain cases, be 
grounds fer extending the time under S. 5 of the Limi- 
tation Act, for the application for review. (Vol. 8) 1921 
Nag 174 (176). 

[See (Vol. 14) 1927 Bom 232 (234).] 

12. "Was not within his knowledge or could not 
be produced by him at the time.’*— [1] It must be 
shown that alter the exercise of due diligence the 
evidence was not within the applicant’s knowledge or 
could rot be produced bv birn at the time. (Vol. 4) 
1917 All 107 (108) * (’73) 20 Suth W R 426 (426) (DB) 

* (Vol. 23) 1936 Pat 595 (600) : 15 Pat 295 (DB). 
(Plamtifi failing to produce papers called for by 
defendant on false pretext — Subsequent tracing of 
papers by defendant after decree — Held, defendant 
was entitled to review.) 

[2] The words ** or could not be produced by him 
at the time” really mean ** and could not be 
produced by him at the time” so that the whole 
clause means that the new matters alleged were not 
within the applicant’s knowledge and, therefore, 
could not have been produced at the trial. Hence, 
the mere fact that the applicant for review could not 
produce the evidence in spite of his best efforts is no 
ground for allowing review under this clause. (Vol. 
11) 1924 Pat 809 (810) (DB) * (Vol. 22) 1935 Mad 
768 (769). 

[But see (*74) 22 Suth V7 R 446 (446).] 

13, Mistake or error apparent on the face of the 
record. — [1] In order that an error may be a ground 
for review, it mubt be cne apparent on the face of the 
record, i, e., an evident eiror which does not require 
any extraneous matter to show its incorrectness. 
(Vol. 16) 1929 Rang 70 (70) : 6 Rang 794 * {Vol. 25) 
1938 Nag 221 (224) (DB) * (Vol. 26) 1939 All 619 
(621) (DB) * (Vol. 25) 1983 Bom 422 (423) (DB) * 
(Vol. 26) 1939 Pat 678 (680): 19 Pat 159 (FB) * (’28) 
1928 Mad WN 595 (598) (DB)* (Vol. 20) 1933 Lah22S 
(223). (Decision based on wrong authority is not 
mistake anparent on face of record) * (Vol. 22) 1985 
Rang 32 ‘(38, 84): 18 Rang 220, Judge failing to 
refer to an authority binding on him is not erroi 
apparent on face of record). 
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[See (Vol. 21) 1934 Nag 111 (111) (DB). (Mistake 
ODly clerical and not affecting deciston of tbe case, 
is not a gronnd fnr review) ^ (’77) 3 Eotn 548 (546) 
(DB) * (»71) 15 Suth W R 1 (2) (FB) * (^04) 8 Cal 
W N 478 (475) (DB) * (Vol. 28) 1941 Rang 233 (284) : 
(1941) Rang LR 382.] 

[2] The word " error ** is not limited to errors of 

fact but includes also errors ol law. (Vol. 28) 
1941 Mad 918 (919) * (’68) 10 Suth W R 

143 (144) (DB) ^ ^Vd. 32) 1945 All 284 (285): 
I L R (1945) All 680 ^ (*05) 27 All 695 (696) (DB). 
(Suit dismissed on the ground that the stamp paid 
was in^ufiScient — Review may be granted on the 
ground that the htamp was sufficient — This is other 
sufficient reason.’*) * (Vol. 20) 1933 Bang 85 (87) 
^ (Vol. 26) 1939 Meld 293 (294) * (’37) 1937 Oudh 
V N 496 (497) (DB) * (Vol. 24) 1937 Rang 56 (57) 
^DB). (Ie correct interpretation of cempheated law 
is not apparent mistake) ^ (Vol. 26) 1939 S'nd 137 
(110) : 1 L R (1939) Kar 330 (DB) (Vd.23)1936 
Lab 486 (488, 489 (Obvious misapprehension of 
nature oi attachment ib sufficient reason for review). 

[See however (Vol. 22) 1935 Rang 32 (33); 13 
Rang 220. (Judge failing to consider precedent 
bearing on questi-^n is net error apja»-eLt on face of 
record).] 

[But see (Vol. 31) (1944) Nag 371 (376). (Mistake of 
law IS no ground for review- Review may be justified 
^n ground of mistake of fact).] 

[3] The law error cf which is sought to be reviewed 
must be definite aud capable of ascertainment. 
<’92-96) 1892-1896 Upp Bur Rul 237 ^ (’02) 2 Upp 
Bur. Rul. Civ. Pro. Cooe, page 3. 

[4] The following are net mistakes cr errors 
apparent on the face of the record. 

[а] Erroneous view of law on a debatable point- 
(Vcl. 28) 1941 Rang 233 (234) : 1941 Bang L R 882 
(DB) ^ (Vol. 31) 1944 Oudh 198 (199) ^ (Vol. 16) 1929 
Mad 209 (210, 212) (DB) ^ (Vol. 17) 1980 Bom 317 
(318, 819) (DB) * (Vol. 14) 1927 Nag 252 (253) * (Vol. 
26) 1939 Sind 137 (140): I L R (1989) Kar 330 
(DB) ^ (Vol. 25) 1938 All 308 (310) * (Vol. 26) 1989 
All 619 (621) (DB). 

[б] Wrong exposition of the law. (Vol. 16) 1929 
Nag 251 (258) : 27 Nag L R 102 (FB) * (Vol. 20) 
1933 Lah 169 (170) ^ (Vol. 22) 1985 Pesh 22 (28) 
* (Vol. 9) 1922 Pat 308 (308) ^ (Vol. 19) 1982 Pat 
275 (276) : 11 Pat 519 (DB) * (Vol. 17) 1930 Bom 
317 (318, 319) (DB) * (Vol. 24) 1937 Rang 66 (57) 
(DB) ^ (Vol. 25) 1938 All 308 (310) (Vol. 24) 1937 Lah 
791 (792) ^ (Vol. 25) 1938 Nag 221 (223) (DB). 

[But see (Vol. 16) 1929 Cal 17 (19) (DB). (Error of 
law by reason of which Court declines to enter into 
merits of case is error apparent on face of lecord).] 

[c] Wrong application of the law. (’43) 208 Jnd 
Cas 85 (86) (DB) Oudh ^ (Vol. 29) 1942 Oudh 210 
(212) : 18 Luck 48 ^ (Vol. 14) 1927 Nag 252 (253) 
(Vol. 25) 1938 All 308 (310), 

[< 2 ] Failure to apply the appropriate Jaw, (Vol. 25) 
1938 Nag 145 (147) : I L R (1938) Nag 151 (DB). 
Omission to raise a point of law is not sufficient 
ground for allowing a review *(Vol, 26) 1938 Nag 221 
(228) (DB) difiering from (Vol. 15) 1928 Nag 305 
*(’37) 1937 Oudh W N 342 (348). (Omission to 
mention and discuss a certain decision in the judg- 
ment is not an error apparent on the face of the 
record). 


[5] A review has been held to be permissible in the 
following cases — 

(a) Where judgment is passed without notice to 
parties. (Vol. 19) 1932 Oudh 63 (65, 66) : 7 Luck 350 
(DB) * (Vcl. 15) 1928 Rang 177 (178) : 6 Rang 254, 
(Suit dismissed cn a date when parties had not been 
directed to be oresent) * (Vol. 16) 1929 Rang 70 
(71) : 6 Rang 794 * (Vol. 13) 1926 All 884 (386) : 48 
All 281. (Amendment without notice) ^ (Vol, 19) 
1982 Cal 265 (266). (Order setting aside sale 
without notice). 

(b) Where judgment is in a form not legally 
correct. (Vol. 1) 1914 Oudh 332 (333), (Appellate 
Court’s unexecutable decree refused to be executed 
by lower Court — Remedy is to apply for review of 
appellate decree and not revision against lower 
Court's refusal to amend.) 

(c) Where suit is dismissed for default in presence 
of plaintifl’s pleader, (Vol. 16) 1929 Smd 38 (39) 
(DB) * (Vol. 16) 1929 All 811 (812) (DB). 

(d) Suit dismissed for non-joinder of parties, 
(1900) 5 Cal W N 83 (85) (DB). 

(a) Where a suit based on plaintifi’s title is decreed 
simply on ground that defendant has not proved his 
title. (Voi. 12) 1925 Oudh 329 (330). 

(/) Where woman is arrested in execution of decree. 
(’88) 12 Bom 228 (230) (DB). 

(g) Where deoisicn of judge is based on obvious 
misapprehension cf nature of attachment. (Vol. 23) 
1986 Lah 486 (489). 

{h) Where Court fails to notice provisions of S. 21 
or of S. 98 of the Code. (Vol. 16) 1929 Nag 73 (74) : 25 
Nag LR 104. (Section 21 not noticed. Note — Over- 
ruled m (Vol. 24) 1937 Nag 885 : 1 L R (1938) Nag 
395 on another point) (*89) 11 All 176 (182) (SB). 
(Section 98 not noticed.) 

(i) Where the Court fails to rotice bar of limitation 
applicable to facts appearing cn record. (Vol. 16) 1929 
Nag 186 (190) (DB) * (’94) 16 All 390 (394) (DB) ♦ 
(Vol. 15) 1928 Lah 919 (919) : 10 Lah 184 (DB). 

(y) Where adjudication is annulled in absence ol 
prayer by either i arty. (Vol. 20) 1933 Mad 631 (635) 
(FB). 

(k) Where want of jurisdiction is apparent on faceoi 
record. (Vol. 5) 1918 Cal 946 (946) (DB) * (Vol. 26) 
1939 Mad 298 (294) * (’ll) 1911 Pun L. R. No. 195, 
page 747 (750). 

(/) Where paities invite jurisdiction of Court delibe- 
rately, they cannot turn round and object to it when the 
judgment is unfavourable to them. (Vol. 3) 1916 Oudh 
104 (105) (DB) * (’82) 1882 Pun Re No. 94, page 269, 
(270) * (’71) 6 Beng L R App 141 (141) * (Vol, 6) 
1919 Cal 525 (526) (DB). (Defendants in partition suit 
preferring appeal against preliminary decree and plain- 
tiff preferring orost- objections — Appeal dismissed and 
cross-objections allowed— Defendants applying for 
review on ground that their appeal was incompetent 
under section 97, so that cross-objections should not 
have teen allowed— review not to be allowed, as 
owing to applicant’s own negligence, their appeal was 
argued and cross-objections allowed.) * (’78) 2 Mad 58 
(60) (DB). 

{m) Where the Appellate Court reverses finding of 
lo^er Court without coming to a conclusion as to incox- 
reJness thereof. (Vol. 17) 1930 Lah 87 (38) : 11 Lah 
158 (DB) * (Vol, 22) 1936 Cal 163 (153). 
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(n) Where Jadge erroaeoasly comes to the oonoliasioa 
that he was bound by finding of facts of lower 
Court. (Vol. 26) 1969 Rang 59 (64) (DB). 

(o) Where judgment was not clear as to whether 
defendants were liable individuallr or not. (Vol. 13) 
1926 Lah 236 (236) (DB). 

(P) Where suit was, by mistake, dismissed while 
it ought to have been decreed on findings of Court. 
(’12) 13 Ind Cas 646 (646, 647) (DB) (All). (High 
Court giving two inconsistent judgments by mistake 
in same case^ one before and one after remand— 
Review foi*s.orrectioa lies.) 

(q) Where calculation of amount is wrongly made. 
('76) 25 Sath W R 63 (64). 

[See however (*12) 89 Cal 1037 (1041) (DB). (It 
was held that there was no error and therefore there 
was no ground for review),] 

{r) Where judgment used certain expressions 
wrongly when it plainly meant something different. 
('08) 30 All 809 (309, 310) (DB). (Review allowed to 
expunge wrong words from judgment.) 

(s) Where law was indisputable that certain pro- 
perty was not exempt from liability for suit claitn 
and defendants did not claim any such exemption 
but judgment without any discussion on the point, 
exempted property from liability. (Vol. 16) 1929 
Lah 424 (425) (DB). (Liability of legal representa- 
tive of deceased Hindu debtor.) 

(/) Appealable order — Revision filed and dis- 
missed— Point escaping every one's notice— Review 
sought for treating it as appea*—Gtod ground for 
interference in appeal— Review was justified. (Vol* 
20) 1933 Lah 476 (477) : 14 Lah 453 (DB). 

(w) Decree in previous suit based on mistake 
cannot be rectified, but the mortgage deed on which 
the decree is based can be rectified — Proper remedy is 
to get plaint amended and then to apply for review 
of the decree. (Vol. 19) 1932 Mad 275 (279) (DB). 

(v) Omission to consider important facts on record 
is a ground for a review. (Vol. 19) 1952 Nag 177 
<179) : 28 Nag L R 221. 

(oi) Ignoring positive law may be ground for 
review. (Vol. 26) 1938 Nag 221 (224) (DB). 

[6] In the undermentioned cases it was he Id that 
there was no error apparent on the record, (Vol. 27) 
1940 All 519 (620) * (Vcl 26) 1989 Lah 460 (462) 

(Vol. 22) 1935 All 642 (642) * (Vol. 26) 1939 Pat 678 
<680) : 19 Pat 159 (FB), 

[7] Where the Court granted a claim for personal 
relief, a prayer for which could nit, on a proper 
construction of a doubtfully worded clause iff the 
plaint, be made out, the error is not one apparent on 
the face of the record justilying a grant of review. 
(Vol. 19) 1932 Pat 275 (276) : 11 Pat 519 (DB). 

[8] Failure to give a formal finding on an issue 
tried and decided is not error apparent on f ice of 
record. (*78) 2 Mad 58 (60) (DB). 

[9] Allowing the petitioner to prove fraud which 
•was not pleaded is not error apparent on face of 
record. (Vol. 18) 1931 Mad 608 (608). 

[10] The consideration of evidence by Court in 
Second appeal does not amount to error apparent 
on face of the record. (Vol. 20) 1933 Pat 433(433) 


[11] The fact that the Court had overlooked a 
previous ruling of the High Court on a po nt of law^ 
may be an error apparent on the face of the record^ 
(Vol. 28) 1941 Mad 913 (919,920) ^1^ (Vol. 11) I 924 
Mad 98 (99) : 46 Mad 955 (DB) * (»69) 6 Bom HC R* 
(A C) 238 (240). 

[But see (Vol. 14) 1927 Mad 998 (1000) where' 
* (Vol. 11) 1924 Mad 98 : 46 Mad 955 and (Vol. 12b 
1925 Cal 304, (dist) * (Vol. 22) 1935 Rang 32 (33,34): 
13 Rang 220 ^ (*28) 1928 Mad W N 695 (598) (DB) * 
(Vol. 20) 1933 Lah 223 (223)]. 

[12] Where the view of the law on which a judg- 
ment is based is subsequently overruled or modified 
by a superior Court, it cannot be mistake or error 
apparent on the face of the record, (Vol. 28) 1941 
Mad 918 (920) * (Vol. 12) 1925 Sind 53 (54) : 19 Sind 
LR 30 * (Vol. 11) 1924 Pat 250 (258) ; 3 Pat 134 
(DB) * (Vol. 23) 1936 Sind 34 (38) * (Vol. 31) 1944. 
Oudh 198 (199). 

[But see (Vol. 12) 1925 Cal 304 (305) {DB)J 

[13] The fact that a Court takes a different view 
of law in a subsequent case is no ground for review- 
ing the judgment in a prior case. (Vol. 80) 1943 Mad 
377 (877). 

[14] Appeal dismissed for failure to take certaittt 
steps required by rules— Application for re-admis- 
sion of appeal on ground ot there having been suffi- 
cient cause for the failure— Application cannot be 
treated as one for review under this rule. Error due 
to Court not being apprised of real causes for appel- 
lant's failure to take steps in question is not error 
apparent on^ face of record. (Vol. 26) 1989 Pat 678 
(681) : 19 Pat 169 (FB). (Overruling (Vol. 13) 1928 
Pat 27.) 

[15] Where a case is heard by a Bench of two 
judges and two separate judgments are delivered, in 
one of which there is a mistake apparent on the lace 
of the record, review should be granted, (Vol. 24)* 
1937 Rang 56 (61) (DB). 

[16] Court overlooking amendment of law and de- 
ciding case under old law —Held there v as mistake* 
or error apparent on face of record justifying review. 
(Vol. 31) 1944 Lah 442 (443). 

14. " Any other sufficient reason.'* — [1] The expres- 
sion ** any other suffioieDt reason" should be inter-' 
preted as meaning a reason sufficient on grounds at 
least analogous to those specified immediately previ- 
ously, (Vol. 9) 1922 P C 112 (116) : 3 Lah 127 : 49^ 
lod App 144 ^PC) * (Vol. 29) 1942 Oudh 210 (212) : 
18 Luck 48 * (Vol. 21) 1934 P C 218 (217) : 66 All 
634 : 61 Ind App 378 (PC) ^ (Vol. 20) 1933 All 778 
(779) * (Vol. 14) 1927 Nag 868 (368) * (Vol. 26) 1939 
Cal 628 (629) (DB) * (Vol. 26) 1939 Pat 678 (680) : 19* 
Pat 159 (FB) * (Vol. 26) 1989 Lah 460 (462) * (Vol. 
15) 1928 Fang 81 (32) : 5 Rang 675. (The word 
** analogous " as used by Privy Council in (Vol. 9) 
1922 PC 112 ; 3 Lah 127 : 49 Ind App 144 (PC) U 
wider than the expression “ejusdem generis".) 

[2] The discretion in determining what is sufl&cient 
reason is not so rigidly circumscribed that an analogy 
must be discovered between the grounds specified 
immediately previously. (Vol. 11) 1924 Cal 872 (874) 
(DB). 

15. Cases where review was allowed on ground of 
sufficient reason. - [l] A review can be granted in the 
following cases : — 
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(a) Where the decree or order has been passed 
under a misapprehension of the true state cf circums* 
iiances. (Vol. 12) 1925 Bang 5U (317) : 3 Bang 261 
^DB) * (Vol. 11) 1924 Cal 872 (874) (DB) * (Vol. 11) 

1924 All 518 (520) (DB) * (Vol 13) 1926 Cal 941 (943) 
<DB) ^ ('86) 13 Cal 62 (66) (DB) * (1912) 15 Cal 
li Jour 339 (DB) ^ (Tl) 9 Ind Cas 273 (274) 
(Mad) * (*87) 1887 All W N 105 (105) (DB) * (Vol. 
^7) 1940 Mad 17 (18) * (Vol. 33) 1946 Smd 99 (101) : 
O L R (1945) Kar 455, (Legitimate miaappiehension 
created by other side in mind oi applicant is suffi- 
cient reason.) 

(b) Where a party has not had a fair opportunity of 
producing bis evidence. (Vol. 15) 1928 Rang 81 (32) : 5 
Baug675 * (Vol. 9) 1922 All 866 (367) (DB) * (Vol. 12) 

1925 Oudh 266 (266) : 28 Oudh Cas 4 * ('72; Snth 
WR47 (47) (DP). 

(c) Where the Court has failed to consider important 
evidence. (’78) 1 Mad 396 (401) (DB). 

[1] Where the Court has faded to consider important 
facts on tbe record. (Vol. 19) 1932 Nag 177 (179) ; 28 
Nag L B 221. 

(e) Whore the Court has failed to consider an impor- 
tant plea or issue. (’69) 12 Suth W’ B 223 (224) (DB) * 
<’69) 12 Suth W B 223 (224) (DB) ^ (’71) 16 Suth 
W E 134 (134) (DB) ^ (’71) 16 Suth W R 150 (151) 
(DB) * (’ll) 1911 Pun L R No. 26, page 147 (148) 
<DB). 

(/) W^here the case is an exceptional one, as "where the 
point involved is one of general importance. (Vol. 13) 

1926 Mad 764 (764) ^(’13) 6 Smd L R 127 (135) * (’91) 
15 br m 267 (274) * (Voi. 14) 1927 Rang 20 (23) : 4 Rang 
*266 (DB). (Per Brown, J. Note — Overruled m (Vol. 
27) 1940 Kang i2 : 1939 Rang LR 668 (FB) on 
•another point.) 

[But see (Vul. 81) 1944 Nag 871 (377) (DB). (That 
case is V f pi.blio importance is no ground for review.)] 

[g] Where the Court has omitted to notice certain 
provisions of the Code. (Vol. 6} 1919 Cal 94 (94) (DB). 

[2] In cases of hardship worked out by strict applica- 
tion of O. 21 R. 92, Court may remedy injustice by its 
power of review. (Vol. 29) 1942 Lah 153 (160) ; 1 L R 
(1942) Lah 559 (FB). 

[3] Taking too strict view of title of suit and its 
prayer and overlooking substantial rights is good ground 
dor review. (Vol. 17) 3930 Rang 162 (164). 

[4] Court ordering personal attendance of plaintiff — 
Pleader not refusing nor unableito answer questions 
under 0. 10 R. 4 — Suit dismissed for default of appear- 
ance of plaintiff - Review lies. (Vol. 20) 1933 All 517 
'(519) : 56 Ail 975 (DB). 

[5] Order summarily rejecting appeal filed out of 
time — Delay caused by wrong information given by 
copying department in copy of judgment supplied— Hr W 
it was sufficient reason tor granting review. (Vol. 22) 
1935 Nag 109 (110, 111). 

[6] Ordering a thing not prayed for by either party 
is good ground for review. (Vol. 20) 1933 Mad 631 (635) 
<FB). 

[7] Discovery of a reasonable ground for adjourn- 
ment is a sufficient ground for reviewing an order refus- 
ing to grant an adjournment. (Vol. 20) 1933 Mad 5 (6). 

[8] Appeal dismissed under 0, 41 R. 11 without 
"notice to appellant as required by tl^at rule — Review 
lies. (Vol. 12) 1926 dudh 643 (643, 644). (Appeal dis- 
xhibsed under 0. 41. R. H without notice to appellant as 
required by that tule — Review lies.) ’ 


[9] Onus of proof wrongly placed— Review lies. (*7S) 
20 Suth W R 459 (464, 466) (PC). (Onus of proof 
placed wrongly— Review lies.) 

[10] Case disposed of on new point— Party suiprised 
—Review lies. (’84) 11 Cal 879 (885) : 12 Ind App 47 
(PC). 

[11] Court overlooking amendment and deciding 
case under old provision — Held sufficient reason for 
granting review. (Vol. 31) 1944 Lah 442 (443) (DB). 

16. Cases where review was not allowed on the 
ground that there was no sufficient reason — [1] Re- 
view cannot be granted in the following eases ; — 

{a) Where the review is asked for to enable the appli- 
cant to raise points which he could and ought to have 
raised at the former hearing. (Vol. 27) 1940 Rang 144 
(144) ^ (*86) 18 Cal 62 (65) (DB) * (Vol. 21) 1934 Cal 
131 (182, 133) * (Vol. 20) 1933 Mad 290 (290) ^ (Vol. 
9) 1922 Pat 119 (120) : 5 Pat L Jour 844 (DB) * (Vol. 

13) 1926 Lah 655 (656) * (’92-96) 1892-1896 Upp Bur 
Rui 284 * (Vol. 15) 1928 Nag 144 (144) (DB) * (Vol. 9) 
1922 Bom 114 (115) : 46 Bom 79 (DB) * (Vol. 12) 1925 
All 552 (553) : 47 Ail 881 (DB) * (1926) 13 Oudh L 
Jour 507 (589) IDB) * (Vol. 4) 1917 Pat 201 (204) (DB) 
^ (1910) 14 Cal W N 86 (96) (PC) * (13) 19 Ind Cas 
659 (689) (DB) (All) ^ (’86) 1886 Bom P Jn 95 (95) 
(DB) * (*28) 108 Ind Cas 760 (751) (Nag) ^ (Vol. 23) 
1986 Lah 301 (303) * (Vol. 25) 1938 Nag 41 (41) : ILR 
(1937) Nag 392. 

[Brt see (Vol. 4) 1917 Lah 13 (14) (DB).] 

it) V^here the review is asked for on the ground that 
if another opportunity were given to the applicant to 
establish his ease he could prove the judgment of the 
Court lo be wrong. (Vol. 2) 1915 All 250 (261) : 37 All 
440 (DB) ^ (Vol. 7) 1920 Nag 159 (160) ^ (Vol. 6) 1919 
Mad 111 (112) ^ (Vol. 11) 1924 Cal 774 (776, 776) : 61 
Cal 70 (DB) * (Vol. 1) 1914 Ail 57 (58) * (Vol. 15) 1928 
Rang 34 (35, 36) : 5 Rang 699 * (’12) 14 Ind Cas 837 
(839) (Upp Bur) ^ (’70) 14 Suth W H 334 (836) (DB). 
(Per Buy ley s J:, Milter, J., dissenting.) 

[But see (Vol. 4) 1917 Pat 198 (199) (DB).] 

(c) Where the review is asked for on the ground that 
the case has been mismanaged by the party’s counsel. 
(Vol. 5) 1918 Oudh 305 (306) (DB) * (Vol 21) 1984 
Nag 148 (144) ; 31 Nag L R 21 * (Vol. 16) 1929 Nag 
89 (90) * (Vol. 13) 1926 Mad 980 (983) : 50 Mad 67 
(DB) * (Vol. 8) 1921 Nag 3 (4) (Do.) 

[But see (Vol. 18) IBSl’Sind 8 (4) ; 25-Sina LR 242 
(DB).] 

(d) Vi here review of an ex parte decree or an order 
of dismissal for default is soogbt for on the ground 
that the ease onght not to have been decided ex parte 
or dismissed for default. (’12) 18 Ind Cas 818 (818) 
(Lah) * (Vol. 81) 1944 Mad 293 (294) : I L R (1944) 
Mad 857 (bB) * (Vol. 21) 1934 Cal 116 (117): 60 Cal 
1881 * (Vol. 20) 1988 Mad 845 (845, 846) * (Vol. 22) 
1935 < udh 405 (406) * (Vol. 10) 1923 All 576 (677) 
(DB) * (Vol. 15) 1928 Mad 964 (966, 967) (DB) * (Vol. 

14) 1927 Mad 855 (355. 866) (DB). 

[See however (’87) 9 All 61 (68, 64) (HB).] 

■ [But see (Vol. 19) 1932 Oudh 63 (65) ; 7 Luck 860 
(DB).] 

(e) Inhere the Court has pioceeded on a wrong expo* 
sition of the law ot has wrongly deeded on a question, 
of law. (Vol. 80) 1948 Oudh 136 (138) (DB) » (’48) 208 
Ind Cas 85 (86) (DB) {Oudh)v * (Vol. 29) 1942 Oudh 2l'0 
(212) : 18 Luck 48 ^.fVol. 9) 1922 P C 112 (113. 114) : 
8 Lah 127 : 49 Ind App 144 (PC) * (Vol. 20) 1988 Med 
662 (664) * (Vol. 22) 1986' Pesh 22 (28) * (Vol. 9) 1922 
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Upp Bur 16 (17, 18) : 4 Upp Bur Rul 27 * (Vol. 20) 
19:56 Lah 169 (170) ^ (VoL. 19) 19S2 Lah 596 (697) : 18 
Lah 546 (DB) ^ (Yol. 12) 1925 Pat 368 (369) (DB) ^ 
(*68) 9 Suth W R 161 (161) (DB) * (’76) 1 Cal 184 (185, 
186) (DB) ^ (Yol. 25) 1938 Nag 145 (147) : I L R 1938 
Nag 161 (DB) * (Yol. 25) 1938 Nag 221 (224) (DB). 

[2] Execution against surety —Failure to give notice 
to surety to show cause why decree should not be execu- 
ted against him is no ground for reviewing order for 
execution. (Yol. 18) 1931 Mad 828 (829, 830). 

[3] Rulings discovered by Court suo motu — ^No 
opportunity given to party to explain — No review. (Yol. 
19) 1932 Pat 275 (275, 276) : 11 Pat 519 (DB). 

[4] Application to set aside expafte decree —Negli- 
gence of agent — No review. (Yol. 12) 1926 Bang 187 
(188) : 2 Rang 655. 

[5] Abandonment of question involved in specific 
issue raised at applicant's instance as result of erroneous 
view of pleader— Review not granted. (Yol. 27) 1940 
Mad 203 (205). 

[6] Consent decree impeached on ground of fraud — 
No sufficient reason for review. (Yol. 26) 1939 Cal 658 
(660) (DB). 

17. Review on the ground ot subsequent events.— 
[1] The happening of a subsequent event is not a Valid 
ground for review. (Yol. 27) 1940 All 619 (519) * (’08) 
4 Mad L Tim 86 (87) (DB) * (Yol. 6) 1918 Lah 10 (12) 
PB). 

[2] A subsequent legislation altering the law is no 
ground for review. (YoL 15) 1928 Bom 308 (3X0) *.52 
Bom 434 (DB) * (Yol. 11) 1924 Nag 70 (71). 

[8] A subsequent admission of a party as to the 
matter litigated is not a ground for review. (Yol. 81) 
1944 Mad 238 (239). (Madras Agrioultarists’ Belief Act 
as amended by Act of 1943— Passing of amendment is 
not sufficient to reopan matters decided before amend- 
ment) * (1910) 11 Cal L Jour 26 (28) (DB). 

[4] Suit decreed conditionally — Condition to be ful- 
filled within certain time— Time found insufficient — 
Court Can review judgment and enlarge time. (Yol. 12) 
1925 Ail 364 (365) : 47 All 361 (DB) ^ (Yol. 13) 1926 
Mad 1059 (1060) * (Yol. 19) 1932 Mad 223 (224) * (Yol. 
12) 1925 Pat 452 (453). 

18. No review on ground of decision being erro- 
neous on merits.— [1] A review cannot be granted on 
4he ground that the deolslon'is erroneous on the merits, 
•uoh a ground being appropriate for an appeal and not 
for an application for review. (’68) 9 Suih W B 689 
(589) * (Yol. 17) 1930 Oudh 892 (394) * (’75) 24 Suth 
W B 410 (411) (DB) * (Yol. 3) 1916 Lah 261 (262) * 
(»80) 2 All 497 (505) (FB) * (Yol. 1) 1914 All 57 (58) * 
(Yol. 9) 1922 Upp Bur 16 (17, 18) : 4 Upp Bar Rul 27 
★ (Yol. 26) 1939 Lah 460 (462) * (Yol. 23) 1936 Lah 
801 (303) * (Yol. 22) 1935 Nag 245 (245) ; 81 Nag L B 
872. 

19. No review of tact after decision in second 

gppeal. —[1] After the disposal of a second appeal, no 
review thereof will lie on the ground of a discovery of 
new and important evidence as to a question of fact. 
(Vol. 27) 1940 Fat 197 (198) [ObtteK) * (Yol. 10} 1923 
All 541 (542) : 45 All 458 (DB) * (*09) 52 All 71 (78) 
(DB)* (Vol. 16) 1929 Bom 225 (226) * (Vol. 9) 1922 
Qal 165 (165) (DB) * (Yol. 2} 1915 Cal 71 (71) : 41 Cal 
809 (Do.) * (*70) 5 Mad H C R 464 (465. 46t>) (DB) * 
(*95) 18 Mad 480 (481) (DB). 

[Eut^see (1900) 10 Mad L Joar 184 (135) (DB) * 
*82 ) 1882 Pun Be No. 145. page 482 (445) (PB).] 


20. Application of the rule to miscellaneous pro- 
ceedings under the Code. — [IJ The rule applies to all 
decrees and orders under the Code under the circums- 
tances mentioned in the rule. (Yol. 27) 1940 Lah 273, 
(277.) (Order of Court cancelling arbitration and fixing 
case for evidence.) * (Yol. 4) 1917 Oil 548 (548) ■ 44 
Cal 950 (DB) * (’92) 16 Bom 511 (513) * (’68) 10 Sutb 
W B 345 (346) (DB). 

[See also (’72) 18 Suth W R 292 (292) (DB).] 

[2] The rule applies to following orders anif 
decrees : — 

(a) Order rejecting p'aint. (Yol. 10) 1923 Pat 354. 
(355) : 2 Pat 504 (DB) * Order refusing to admit 
appeal— (*72) 17 Suth W R 484 (484) (DB) * (’78) 10^ 
Beng L R 155 (158) (DB). 

(b) Order rejecting memorandum of appeal for defi- 
cient stamp. (Vol. 7) 1920 Pat 608 (609) (DB). 

(c) Order dismissing appeal for default. (Yol. 3) 
1916 Cal 227 (227) (DB) * (’97) 24 Cal 350 (864) (FB). 

(d) Order in execution proceedings. (*76) 3 Ind App^ 
230 (236) (PC) * (’67) 4 Bom H C R A C 87 (90) * 
(Vol. 2) 1915 Lah 293 (294, 295) * (TO) 5 Ind Oas 148, 
(149) (DB) (Cal) * (1862) 1862 Suth W R 66 (66) (FB). 

* (*03) 1905 Pun Re No. 76, page 518 (320) (DB) 

* (Yol. 5) 1918 Pat 395 (396) : 3 Pat L Jour 571 (DB). 
[See however (*79) (1879) Pun Re No. 143 page- 

417 (FB)]. 

{e) Orders as to costs. (Yol, 9) 1922 Pat 1 (2) : 6 Pat 
L Jour 284 (DB). 

(/) Order refusing application to sue in form a pau- 
pern. (’96) 20 Bom 86 (90) (DB) * f 80) 4 Bom 414 
(415) * (’70) 5 Beng L R App 29 (30). 

[But see (*68) 1868 Pun Re No. 78, p. 187 (DB) * 
(Yol. 20) 1933 Mad 5 (6).] 

(g) Order on application for leave to appeal to Privy^ 
Council. (Vol. 1) 1814 Cal 557 (559) : 41 Cal 734 (DB>» 

* (T2) 39 Cal 1037 (1041) (DB) * (’89) 16 Cal 292ii 
(293n) (DB). 

[See also ('66) 6 Suth W R Misc 120 (120).] 

[But see (*66) 6 Suth W B Misc 97 (98).] 

(A) Decree based on award. (Yol. 6) 1919 Cal 522; 
(522, 623) * ('81) 1881 Pun Re No. Ill, page 286- 
(287) (DB), 

(t) Dismissal fur want of prosecution or for splitting 
up cause of action. (’78) 5 N W P H C R 74 (76) * 
(*75) 7 N W P H 0 R 126 (180) (DB) * (’72) 1872 Pan 
Re No. 36 page 80 (DB). 

(y) Order in revision, ('9S) 1898 Pun Re. No. 23, page- 
66 (68) : (’01) 1901 Pun Re No. 54, page 172 (174) (fB). 

(ft) Order allowing withdrawal of appeal. (’91) 15* 
Bom 370 (374) (DB). 

(/) Order ex parte admitting appeal after time. (*86). 

9 Mad 450 (451) (DB). 

21. Review In proceedings under other Aets.— [1]» 
This rule does not apply to the following cases : 

(а) A decison which becomes final under section 5 of 
the Court-fees Act, 1870. (Vol. 30) 1943 Bom 44L 
(442). 

[See (*90) 12 All 129 (156, 157) (FB).] 

(б) A judgment delivered In an income-tax case ooi 
a case stated by the Commissioner of Income-tax. 
The reason is that it is neither a decree nor An otdet. 
{Vol. 17) 1930 All 211 (211) (DB). 

(c) Orders under the U. P. Land Revenue Act. (toL 
19) 1932 All 295 (301) : 54 Ail 646 (FB). 
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Orders in prooeedings nnder Chapter 7, Presi- 
dency Small Cause Courts Act. (Vol. 8} 1921 Bom 180 
(ISl) : 45 Bom 972 (DB). 

(«) Proceedings under the Guardians and Wards Act 
appointing or refusing to appoint guardians (Vol. 9) 
1922 Lah 395 (896) * (’12) 1912 Pun Re No. 116 • 15 
Ind Oja 559 (559) (’06) 1996 Pun Re No. 143. page 

514 (DB). 

(/) Proceedings under section 8 of the Presidency 
Towns Insolvency Act. (Vol. 16) 1929 Rang 229 (231, 
282) : 7 Rang 201 * (Vol. 19) 1932 Bom 569 (570). 

[See also (Vol. 28) 1941 Sind 1 (6) ; I L R (1940) 
Kar 518.] 

(g) Proceedings under the Bengal Estates Partition 
Act. (Vol. 17) 1930 Pat 130 (138) : 8 Pat 830 (DB). 

(A) Orders under Madras Village Courts Act of 1889. 
(Vol. 28) 1941 Mad 272 (273). 

(j) Orders passed by the Commissioner under the 
Workmen’s Compensation Act of 1923. (Vol. 22) 1935 
All 408 (409). 

22. Review petitions by minors. — [1] Minor’s guar- 
dian conducting case with negligence — Minor can apply 
for rer lew of judgment on this ground. (Vol 29) 1942 
Cal 99 (118) : 1 L R (1941)2 Cal 477 (DB). {Obtter.) * 
(Vol. 3) 1916 All 324 (325) : 38 All 452 (DB) * (’02) 29 
Cal 735 (737) * (’12) 16 Ind Oas 543 (544, 545) (DB) 
(Cal). 

[See also (’84) 10 Cal 357 (367) (DB) * (’95) 22 Cal 8 
(IS) (DB).] 

[But see (Vol. 18) 1926 Mad 1079 (1080) (DB).] 

[2] Minot Can apply for review on ground that 
guardian did not obtain Court’ a sanction for compromise. 
(Vol. 7) 1920 Pat 750 (751) ; 6 Pat L Jour 379 (DB) * 
f89) 13 Bom 137 (146) * ('06) 3 Cal L Jour 119 (130) 
(DB). 

[S] Minor applying for review is bonnd by provisions 
of this rule. (’71) 16 Suth W R 231 (232) (SB). 

[4] Decree against minor — No provision in decree 
reserving to minor right of questioning decree on attain- 
ing ma 3 ority — Absence of provision is no ground for 
review. (’95) 19 Bom 571 (575, 576). 

[5] Adjustment of decree effected by next friend of 
minor decree-holder during execution proceedings 
without sanction of Court sought to be set aside — Proper 
remedy is by application for review or under S. 151, 
(Vol. 23) 1936 Pat 506 (508) (DB). 

23. Consent decree,— [1] An application for review 
is a proper mode of raising the question whether the 
compromise should be treated as a nullity or not. (Vol. 
2) 1915 Cal 622 (623) (DB) ^ (1912) 15 Cal L Jour 408 
(410) (DB) ^ COo) 2 Cal L Jour 508 (509) (DB). 

[See also (*71) 15 Suth W R 23 (24) (PC).] 

[2] A compromise decree entered into by a vahil or 
agent might be set aside on the ground that the vahil or 
agent hail no power to do so. (Vol. 20) 1983 Bom 205 
(206, 207) : 67 Bom 206 (DB) * (Vol. 13) 1926 Oudh 
815 (816, 816) : 1 Luck 341 (DB). 

[See also (’02) 6 Cal W N 82 (85) (DB). (Obiter,)] 

[But see (Vol. 15) 1928 Oudh 418 (423) : 4 Luck 76 
(DB).] 

[3] There is a conflict of decisions as to whether the 
discovery of fraud or undue influence in obtaining a 
consent decree is a valid ground of review : 


(a) The following cases hold that it is a valid ground. 
(Vol. 16) 1929 Cal 513 (513) * (Vol. 7) 1920 Cal 808 
(808) (DB) ^ (Vol. 2) 1915 Cal 622 (623) (DB) ^ (*06) 
10 Cal W N 286 (286) (DB) * (*84) 10 Cal 612 (615) 
(DB) (Vol. 9) 1922 Mad 446 (446) (DB) * (’78) 1878 
Pun Re No. 58, page 206 (212) (DB). 

[See (Vol. 2) 1915 Mad 281 (282) (DB).] 

(b) The following cases hold that it is not a x^alid 
ground. (Vol. 28) 1941 Pat 574 (576, 577) (DB) 
^ (Vol. 16) 1929 Oil 470 (472): 57 Od 154 (OB) 

* CSd) 144 Ind Oas 82 (82) (DB) (Cal) ^ (Vol. 31) 1944 
Mad 570 (571) (Party consenting to compromise owing 
to error of fact of his own making.) ^ ('06) 3 Oal L Jour 
119 (130) (DB) * (1909) 10 Cal L Jour 420 (433) (DB) 

(’91) 15 Bom 594 (598) (DB) ^ (Vol. 13) 1926 All 50 
(52 to 54) : 48 All 160 (DB) * (Vol. 26) 1939 Cal 658 
(660) (DB) (Vol. 23) 1936 Rang 389 (390). 

[See (Vol. 11) 1924 All 39S (400) : 46 All 245]. 

[See also (Vol. 6) 1919 Pat 232 (232, 233): 4 Pat L 
Jour 205 (DB) ] 

(c) In such a case the proper remedy is by way of 
suit though motions for a new trial may be convenient 
in some cases. (Vol. 28) 1941 Pat 574 (575) (DB). 

[4] Consent decree sought to be impleaded on ground 
of clerical error or on ground that it does not represent 
what Court intended to decide — Application for review 
may be made. (Vol. 5) 1918 P 0 184 (188) (PC) * (1909) 
10 Oal L Jour 420 (442) (DB). 

[See also (’91) 15 Bom 594 (599) (DB). 

24. Kx parte decrees and orders of dismissal for 
default. — [1] The rule applies to all cases whether 
they are disposed of in the presence of the parties or 
ejif parte in the absence of the defendants. (’83) 13 Gal I# 
Rep 254 (255) (DB) (Vol. 12) 1925 Oil 1023 (1024) 
(DB) * (Vol. 16) 1929 Oil 322 (325) : 56 Oal 21 (DB> 

* (’09) 12 Suth W R 195 (196) (DB) * (’73) 20 Suth 
W R 284 (284) (DB) * (’27) 21 Bom 328 (330) (DB) 

* (Vol. 16) 1929 Sind 110 (111) (DB) * (’84) 6 All 65 
(66) (DB) ^ (’87) 9 All 36 (42) (DB). 

[2] An application to set aside an ex parte decree 
cannot by itself be treated as one for review. (Vol. 12) 
1925 Kang 187 (188) : 2 Rang 655. 

[See however (’10) 1910 Pun L R No, 7, page 18 
(19).] 

[3] A dismissal for default other than the failure to 
appear, isopen to review. (Vol. 7) 1920 Smd 34 (35); 
14 Sind L R 239 (DB) * (’97) 24 Oil 350 (354) (FB) 
^ (1912) 22 Mad L Jour 148 (149) (DB). 

[See however (Vol. 23) 1936 Mad 503 (503): 59 
Mad 975 (DB).] 

[4] Dismissal for default of appearance — ^Failure to* 
apply under O. 9 R. 9 or under O. 41 R. 19 will not 
bar application fft review. (’97) 1897 Pun Re No. 15, 
page 54 (55, 56) (DB) * (Vol. 6) 1919 Mad 844 (844) 
^ (*99) 26 Oal 598 (601) (DB) ^ (’13) 1913 Pun Re 
No. 109 : 19 Ind Oas 481 (485). 

[See ('10) 1910 Pun L R No. 71, page 18 (19) 

* (Vol. 14) 1927 Mad 355 (356) (DB) ^ (Vol. 15) 1928 
Mad 964 (965) (DB). 

[But see (Vol. 10) 1923 All 676 (577) (DB) * (Vol. 4) 
1917 Pat 673 (673, 674): 1 Pat L Jour 547 (DB> 
^ (Vol. 7} 1920 Pat 491 (491. 492) * (Vol. 30) 1943 
Sind 132 (184): I L R (1943) Kar 409 (DB).] 

185iLlL 
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2. An application for review of a decree or order of a Court, not being a High Court, upon 
To whom applications some ground other than the discovery of such new and important matter 
for review may be made, or evidence as is referred to in rule 1 or the existence of a clerical or 
arithmetical mistake or error apparent on the face of the decree, shall be made only to the Judge 
who passed the decree or made the order sought to be reviewed; but any such application may, 
if the Judge who passed the decree or made the order has ordered notice to issue under rule 4, suL 
rule (2), proviso (a), be disposed of by his successor. 

[1882- S. 624; 1877— S. 624.] 


O. 47 R. 1 (contd,) 

[5] Application for restoration made and dismissed — 
Application for review does not lie. (*78) 1873 Pun Re 
No. 52, p. 77 ^ (Vol. 12) 1925 Lah 517 (518). 

[Bat see (Vol. 20) 1983 Nag 39 (40) : 28 Nag L R 
295]. 

25. Peview of decision before signing decree. — 
[1] Wherein order to be consistent in the decree finally 
passed, the Court has to pass orders under O. 41 R. 33^ 
the same relief can be given in a petition put in by way 
of review before the decree has been signed. (Vol. 10) 
1923 Mad 392 (402) (DB). 

26. Commissioner cannot review.— [1] A Commis- 
sioner appointed for taking accounts has no power to 
review but may, in his discretion and on proper grounds, 
re-open the inquiry into any one or more ot the items, 
before his report is made. (Vol. 11) 1924 Bom 231 
(231, 282) ; 47 Bom 593. 

[See (Vol. 22) 1935 All 408 (409),] 

27. Limitation.— [1] There is nothing in this order 
to suggest that the application for review must be made 
within the same period which is allowed to a party for 
the alternative remedy by way of appeal or application 
for restoration of suit which has been dismissed for 
default of appearance. (Vol. 16) 1929 Sind 38 (39) (DB). 

28. Appeal by one party— Review application by 
another — Sub-r. (2). — [1] The fact that an appeal has 
been preferred by one party does not preclude the other 
parties from applying for review. (’67) 7 Suth W R 166 
(167) (DB). 

[2] Appeal by some defendants dismissed under O. 41 
R. 11— Review application can be entertained at 
instance of defendants who did not prefer appeal. 
(Vol. 4) 1917 Cal 417 (419) (DB). 

[8] Where the applicant has the opportunity to 
present his case before the Appellate Court, the lower 
Court has no jurisdiction to proceed with the application, 
(Vol. S) 1916 Lah 178 (174) (DB) * (’ll) 14 Oudh Oaa 
108 (110) * (’21) 68 Ind Oas 843 (841) (DB) (All) ^ (’04) 

7 Oudh Caa 299 (802) (DB). 

[4] A respondent in an appeal has the right to apply 
for review of the Appellate Court’s judgment. (’09) 
2 Ind Cas 204 (205) (DB) (Mad). 

[5] The expression “party” in sub-rule (2) means a 
party to the decree. (Vol. 22) 1935 Rang 364 (365). 

ORDER 47 RULE 2— ffote 1. 

[1] This rule must be read as a proviso to rule 1. (’85) 

8 Mad 567 (568) PB) * (’92) 16 Bom 603 (605) (DB). 

[2] The policy underlying the rule is that an appli- 
cation for review should be entertained and considered 
by the very Judge who made the decree or order. (’65) 

I Suth W B 45 (48) (PC). 

. [8] Every application for review on which notice has 
bean ordered to issue by the Judge who passed the 
decree or made the order may be disposed pf by his 


successor in ofiaoe. (*92) 16 Bom 60S (605) (DB) * fVoI 
1) 1914 Cal 146 (147) (DB) * (Vol. 12) 1925 Lah 377 
877) (DB) * (Vol. 20) 1933 Lah 130 (181) ^ (’90) 13 
Mad 178 (187, 188) (FB) « (Vol. 1) 1914 All 57 (58) 

* (Vol. 2) 1915 Mad 1068 (1069) * (1900) 3 Oudh Cas 
863 (365). 

[4] An application based on the ground of the dis- 
covery of new and important matter or evidence, can be 
enUftatned and disposed of by the successor in office. 
("11) 33 AH 566 (568) (DB) ^ ('89) 13 Bom 330 (335) 
(DB) ^ (’13) 19 Ind Oas 214 (214, 215) (Mad) ^ (Vol. 11) 
1924 Pat 809 (810) (DB). 

[5j The successor in office can entertain and dispose 
of an application on the ground of existence of a clerical 
or an arithmetical mistake or error app irent on the face 
of tlie decree. Under this rule, au application for review 
on the ground of an error apparent on the face of the 
decree can be made to the successor of the Judge who 
passed the decree, while an app'ioatiou on the ground' of 
an error apparent on the face of the rec ttd can only be 
made to the Judge by whom the decree was passed. (Vol, 
13) 1926 Mad 1083 (1084) ^ (Vol. 11) 1924 Nag 190 (191) 

* (Vol. 24) 1937 Oudh 267 (26S) : 13 Luck 112 (DB). 

[6] An application made both under O. 9 B. 13 and 
O. 47 B. 1 and registered as one under O. 47 K. 1, may, 
howev er, be changed by the successor as one made under 
O. 9 K. 13 of the Code and disposed of on that basis. 
(Vol. 9) 1922 Pat 376 (377) : 1 Pat 48 (DB). 

[7] An application based on any other grounds than the 
discovery of new and important matter of evidence or 
the existence of a clerical or arithmetical mistake or 
error apparent on the face of the decree can be enter- 
tained only by the Judge who made the order or passed 
the decree. (Vol. 11) 1924 Pat 809 (810) (DB) ^ (’78) 10 
0 P L E 62 (64) * (Vol. 22) 1935 Mad 295 (296) ^ 
(1913) 17 Cal W N 403 (404) (DB) * (Vol. 9) 1922 Upp 
Bur 16 (17) : 4 Upp Bur Rul 27 * (Vol. 29) 1942 Pat 
284 (235) (DB) * ("70) 2 N W P H C R 230 (234) (DB). 

[8] Successor in office cannot grant review of the 
decree or order passed by his predecessor in-office on the 
ground that such decree or order is incorrect. ("80) 5 Cal 
110 (112) (DB) * (Vol. 18) 1931 All 605 (606) (DB). 

[9] Notice of h**ar%ng not given — Successor cannot 
grant review. (’90) 14 Bom 101 (102) (DB) * ("06) 1906 
Pun Re No. 82, page 301 (303). 

[10] Guardian ad litem of minor had no sanction to 
refer the matter to arbitration — Successor cannot grant 
review. ("08) 8 Oal L Jour 294 (293) (I’B) 

[11] Case wrongly dismissed by predecessor for de- 
fault Successor cannot grant review. (’09) 1009 Pun Re 
No. 33, page 95 (96) (DB). 

[12] Right to proceed against other properties not 
reserved by original Judge - Successor cannot grant 
review. (1910) 11 Cal L Jour 161 (163) (DB). 

[18] Mistake of law on the face of the record - Succes- 
sor cannot grant review. (Vol. 24) 1937 Cal 425 (426) 
(DB). 
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Form of applica- 3. The provisions as to the form of preferring appeals shall apply, 

tioDs for review. mutatis mutandis, to applications for review. 

[1882— S. 626; 1877— S. 625.] 

Application where 4. (1) Where it appears to the Court that there is not sufi&cient ground 

rejected. for a review, it shall reject the application. 

Application where (2) Where the Court is of opinion that the application for review 

granted. should be granted, it shall grant the same : 

Provided that — 

(а) no such application shall be granted without previous notice to the opposite party, 
to enable him to appear and be heard in support of the decree or order, a review 
of which is applied for : and 

(б) no such application shall be granted on the ground of discovery of new matter or 

evidence which the applicant alleges was not within his knowledge, or could not 
be adduced by him when the decree or order was passed or made, without strict 
proof of such allegation. 

[1882— S. 626; 1877— Ss. 626, 629 ; 1859— S. 378.] 


0. 47 R, 2 (contd,) 

[14] District Judge cannot transfer a review petition 
filed before a. Subordinate Judge to Ms own file, or trans- 
fer an application for review filed before him to a sub- 
ordinate Judge, (1864) 1864 Suth W R Gap Miso 29 
(29) (DB) * (Vol. 6) 1919 Nag 148 (143). 

[16J A successor in office of a transferred, retired or 
dead Judge cannot entertain application for review. (*82) 
4 All 278 (280, 281) (DB) * (*82) 1882 All W N 96 
(96) (DB) * (1929) 6 Oudh W N 707 (708) (DB).g 

f* [16] Review admitted on one Aground cannot be 
argued on another ground. (Vol. 14) 1927 Oudh 181 (131) 
(DB). 

[17] Court abolished and suits transferred to another 
Court— 1 ransfer Court cannot grant a review except 
on grounds mentioned in this rule. (*85) 8 Mad 667 (568) 
(DB). 

[18] Judge o± Additional Sub- Court] transferred as 
Sub- Judge of Principal Sub-Court can review his order 
passed when Additional Subordinate Judge. (Vol, 14) 

1927 Cal 812 (318) : 54 Cal 874 (DB). 

[But see (Vol. 12) 1925 All 804 (806) : 47 All 751 
(DB).] 

[19] An application for review made to the successor 
will not be proper although it is heard and disposed 
of by the Judge who passed the decree. (*97) 10 0 P L R 
62 (64). 

[20] The rule has no application to the High Court. 
(Vol. 4) 1917 Cal 184 (185) ; 44 Cal 28 (Assumed.) 

[21] Ihe rule has no application to Courts of Small 
Causes, f 05) 1905 Pun Re No. 68, page 216 (216), 

[22] ** Judge who passed the decree,*' means the Judge 
who decided the case and not the Judge who merely 
signed the decree. (Vol. 4) 1917 Cal 678 (673) (DB). 

ORDER 47 ROLE 8— Note 1, 

[1] Applications for review should be drawn up like 
appeals and should set forth concisely the grounds of 
objections, numbered consecutively, without argument or 
narrative. (1862) 1 Bom H C R 185 (186) (DB). 

[2] The Court should not travel beyond the grounds 
mentioned in the application, (1900) 5 Cal WN 485 (486) 
^ (Vol. 20) 1938 Rang 161 (158) (DB) * (*11) Ind Cas 
427 (428) : (*11) 1911 Pun Re No. 78 (DB) ★ (Vol. 15) 

1928 Cal 78 (78) (DB). 


[3] It is not necessary that the application for review 
should be accompanied by the copy of the decree^ order 
or judgment sought to be reviewed. (’95) 17 All 218 
(216) (FB) * (Vol. 25) 1938 Lah 295 (295). 

[But see (’80) 4 Bom 414 (415).] 

[4] The application should be presented to Judge and 
not to the munsarxm. (’90) 12 All 57 (59) (L>B). 

[5] The informalities in presenting a review petition 
cannot be raised after the decree is passed in terms of 
review. (’97) 1897 Pun Re No. 17, page 63 (65j (DB) ^ 
(Vol. 12) 1925 All 777 (778) (DB). 

[6] Rule does not extend the right of a party who 
goes for a review, and give him a right of appeal 
against an order refusing to restore an application for 
review by reason of the fact that an appellate order 
under such circumstances is appealable under O. 48 R. 
1 (0. (Vol. 12) 1925 All 57 (58) : 47 All 1 (DB). 

[7] An application for execution after ninety days 
from the date of the decree and not explaining delay, 
cannot be treated as an application for review. (Vol. 18) 
1931 All 218 (219) (DB). 

[8] Application for review need not necessarily be 
accompanied by affidavit. (Vol. 25) 1938 Lah 295 (295), 

[9] The legal representative of a deceased party can 
apply for a review in the circumstances in which the 
party himself could have applied. (*06) 9 Oudh Cas 
35 (37). 

[10] An applicant for review is entitled to the 
beneet of S. 12, sub-s (2) of the Limitation Act, if he 
obtains a copy of the judgment. (Vol 21) 1934 All 367 
(368) ; 56 Ail 591 (DB). 

[11] A pauper may apply for review of judgment 
with the same indulgence under S. 5 of the Limitation 
Act as to delay in making the application as person 
who is not a pauper. (’79) 2 Mad 230 (231. 232) (DB). 

[12] The time occupied in prosecuting p. prior appli- 
cation for review cannot be deducted in calculating the 
period of limitation. (’02) 26 Bom 485 (490). 

[18] Time taken in prosecuting an appeal against the 
decree cannot be deducted in computing limitation for the 
application for review of the decree, (‘84) 8 Bom 260 
(263) (DB). 

ORDER 47 RULE 4— Note 1. 

[1] The fact that the Judge has issued notice to the 
other side does not preclude him from rejecting the appli- 
cation under sub-rule (1). (Vol. 27) 1940 Rang 144 (144)» 
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5. Where the Judge or Judges, or any one of the Judges, who passed the decree or made 
Application for review in the order, a review of which is applied for, continues or continue 
Court consisting of two or attached to the Court at the time when the application for a review is 
more Judges. presented, and is not or are not precluded by absence or other cause for 

a period of six months next after the application from considering the decree or order to which the 
application refers, such Judge or Judges or any of them shall hear the application, and no other 
Judge or Judges of the Court shall hear the same. 

[1882— S. 627.] 

PROVINCIAL AMENDMENT. 

BOMBAY 

For the word ** six the word “ two ** shall be substituted, [21-12-1927 ] 


0. 47 R. 4 (contd,) 

[2] Application for review on any ground specified 
in F. 1— Court of opinion that review should be 
granted — It should be granted, (Vol. 4) 1917 Lah 379 
(880) : 1916 Pun Re No. 115 (DB). 

[3] Court considering grounds to be sufficient and 
granting review Provision of rule are not contravened 
within R. 7 because grounds are really not sufficient. 
(Vol. 27) 1940 Pat 7 (9) : 18 Pat 777. 

[4] Application for review admitted —Dismissal of 
application is wrong. (Vol. 10) 1923 Oudh 93 (94, 95) : 
26 Oudh Cas 24 (DB). 

[5] App'ication for review granted withoiii notice to 
opposite party — Order granting review is nullity. 
(Vol. 2) 1913 Cal 666 (667) : 42 Cal 433 (DB) (Vol. 20) 
1933 Pat 643 (644) * (Vol. 10) 1923 Rang 49 (30) : 
1 Low Bur Rul 394 * (’04) 14 Mad L Jour 7 (7, 8) (PC) 
* (‘87) 11 Bom 391 (394, 593) (DB) ^ (’13) 1913 Pun 
L R No. 237, page 791 (792) ^ (’67) 8 Suth W R 304 
(304) (DB) ^ (Vol. 18) 1926 Mad 133 (134). 

[See (Vol. 25) 1938 Mad 573 (575) (DB).] 

[See however (’37) 1937 Oudh W N 497 (498, 499) 
(DB)] 

[6] Notice must be served on all defendants and not 
on opposing defendants only. (’13) 17 Cal L Jour 416 
(420) (DB). 

[7] Expression “ opposite party includes all parties 
interested in supporting order or decree sought to be set 
aside. (Vol. 9) 1922 Pat 281 (283) : 6 Pat L Jour 625 
(DB). 

[8] Where an appeal is dismissed under O. 41 R. 11, 
or a suit is dismissed before summons to the defendant, 
or an application for execution is summarily dismissed 
before notice to judgment-debtor — the respondent, 
•defendant, or judgment-debtor as the case may be, is not 
an ** opposite party ’’ within the meaning of this rule. 
(Vol. 9) 1922 Cal 234 (235) * (Vol. 12) 1925 Cal 114 
(114) : 61 Cal 943 (DB) ^ (Vol. 8) 1916 Cal 741 (742) : 
43 Cal 178 (DB) * (*72) 18 Suth W R 475 (476) (DB) 
^ (Vol. 2) 1915 Cal 68 (68) (DB) * (Vol. 6) 1919 Cal 502 
(502) * (Vol. 11) 1924 Lah 350 (351). 

[See (Vol, 10) 1923 Lah 803 (304).] 

.[But see [Vol. 18) 1926 Mad 930 (981, 982) : 50 
Mad 67 (DB) * (Vol. 9) 1922 Pat 281 (283): 6 Pat L 
four 625.] 

{ [9] Pro forma defendant proceedings ex parie against 
feim— His interest sufficiently guarded by plaintiif-r 
He is not opposite party and notice to him is not 
necessary. (Vol. 25) 1938 Lah 22 (28;. 

[10] The expression means the same thing as the 
li^pression new and important matter or evidence ’* in 
(Vol. 7) 1920 Cal 467^ (468/ 471) : 47 Cal 568 


[11] No application for review should be granted on 
the ground of discovery of new matter or evidence which 
the applicant alleges was not within his knowledge or 
could not be produced by him when the decree or order 
was passed or made, without strict proof of such alle- 
gation. (Vol. 15) 1928 Mad 56 (56) ^ (’07) 31 Bom 381 
(388, 389) : 34 Ind App 115 (PC). (Reversing 7 Bom 
L R 119) ^ (Vol. 20) 1933 Mad 217 (218) ^ (Vol. 4) 

1917 All 107 (108) * (Vol. 3) 1916 All 286 (286, 287); 
38 Ail 280 (DB) (Vol. 14) 1927 Bom 232 (234) ^(VoL 
19) 1932 Oil 265 (266) (Vol. 7) 1920 Cal 467 (469, 
471): 47 Oa.1 56S (SB) (’11)9 Ind Gas 320 (321) 
(Oil) ^ (’73) 20 Suth W R 84 (85) (FB) * (Vol. 5) 1918 
Upp Bur 27 (28) : (1916) 2 Upp Bur Rul 126 * (’93- 
lyuO) 1893-1900 Low Bur Rul 527. 

[12] Court granting review without* calling for strict 
proof of allegation acts without jurisdiction. (Vol. 12) 
1925 Mad 578 (578) (DB) ^ (Vol. 7) 1920 Cal 467 (469. 
471) : 47 Cal 565 (SB). 

[13] “ Strict Proof ” means evidence in legal form 
sufficient to convince Court — Proof refers to formality 
of evidence. (Vol. 3) 1916 Oil 521 (523, 524) • 42 Oil 
830 (DB) * (Vol. 6) 1918 Cal 618 (620, 622, 625): 45 
Oil 60 (DB) ^ (Vol. 5) 1918 Bom 228 (230) • 42 Bom 
295 (DB) ^ (Vol. 7) 1920 Cal 920 (920) (DB) * (Vol. 7) 
1920 Oil 467 (469) : 47 Oal 568 (SB) ’^^(Vol. 5) 1918 
Oal 888 (888, 889) (DB) ’i^(Vol. 20) 1933 Mad 217 (218) 
^(Vol. 26) 1939 Mad 289 (290). 

[But see (Vol. 29) 1942 Mad 511 (512).] 

[14] It is within the jurisdiction of the appellate 
Court to say whether strict proof is according to law or 
not. (Vol. 3) 1916 Oal 521 (524) : 42 Oal 830 (DB) 
^(Vol. 5) 1918 Oal 618 (625) : 46 Cal 60 (DB) *(’11) 
9 Ind Oas 320 (321) (Cal) * (Vol. 7) 1920 Oal 920 (920) 
(DB) * (Vol. 12) 1925 All 652 (552, 553) : 47 All 881 
PB). 

[15] The question of the sufficiency or importance of 
evidence is for the Court admitting the review. (Vol. 
3) 1916 Oal 521 (524) : 42 Oal 830 (DB) * (Vol. 5) 

1918 Oal 618 (620, 624, 625) : 45 Oal 60 (DB) * (Vol. 
17) 1930 Cal 420 (425) (DB). 

[See also (’ll) 9 Ind Cas 532 (533) (Oal).] 

[16] Order granting review only holds judgment in 
suspense —Death of party thereafter does not cause suit 
or appeal to abate- (Vol. 11) 1924 Bom 810 (310) : 48 
Bom 210 (DB). 

ORDER 47 RULE 5— Note 1. 

[1] This rule will apply only in the caso.of Court 
consisting of more than one Judge. (Vol. 20) 1933 Lab 
130 (131). 

[2] A review heard and granted by two Judges of a 
Court one of whom only was the Judge who passed the 
decree, is illegal. (Vol. 9) 1922 PC 112 (114)*: 3 Lab 
127 : 49 Ind App 144 (PC)‘. 

[3] Where one Judge of Bench of two Judges wher 
disposed of an appeal leaves the Oettrt on a months 
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ixejeoted. 


majority* 


where 


6 . (1) Where the application for a review is heard by more than 
one Judge and the Court is equally divided, the application shall be 
rejected. 

(2) Where there is a majority, the decision shall be according to the opinion of the 
[1882-S. 628; 1877—8,627; 1859—8,379.] 


Order of rejection not 7 . (l) An Order of the Court rejecting the application shall not 

Appealable. Objections to be appelable; but an order granting an application may be objected to 
•order granting application. qjj ground that the application was — 

(a) in contravention of the provisions of rule 2, 


(b) in contravention of the provisions of rule 4, or 

(c) after the expiration of the period of limitation prescribed therefor and without 

sufficient cause. 

Such objection may be taken at once by an appeal from the order granting the applica- 
tion or in any appeal from the final decree or order passed or made in the suit. 

(2) Where the application has been rejected in consequence of the failure of the applicant 
to appear, he may apply for an order to have the rejected application restored to the file, and, 
where it is proved to the satisfaction of the Court that he was prevented by any sufficient cause 
from appearing when such application was called on for hearing, the Court shall order it to be 
Testored to the file upon such terms as to costs or otherwise as it thinks fit, and shall appoint a day 
for hearing the same. 

(8) No order shall be made under sub-rule (2) unless notice of the application has been 
served on the opposite party. 

[1882— S. 629 ; 1877— S. 629.] 

PBOVI8CIAL AMENDMENT. 

HADRAS 

In sub rule (1) substitute the word “ order*' for the word “ application occurring after the words ** on the 
ground that the.'* [D. Dis. No. 134 of 1929.] 


0. 47 H. 5 (contd,) 

leave, the other Jadge has no jurisdiction to hear an 
application for review. (Vol. 6) 1919 Cal 1033 (1034) 
.(SB). 

[4] Bench of two Judges passing decree or making 
order - One of the Judges absent on leave for a period 
of six months from date of application for review — The 
other Judge is competent to hear the application. (Vol. 
29) 1942 Mad 23 (24) ^ (’89) 16 Cal 788 (793) (DB) 
^i^(Vol. 14) 1927 Rang 20 (21) : 4 Rang 265 (SB) i Over- 
ruled in (Vol. 27) 1940 Rang 12: 1939 Rang LR 663 
(FB) on another ground.) * (Yoi. 14) 1927 Bom 232 
(234) ^ (’97) 24 Cal 350 (354) (FB). 

[5] Review allowed by single Jadge of a Bench which 
disposed of the appeal on the other Judge’s absence for 
'Over SIX months Matter should be re-heard by a Bench 
of two Judges. (*89) 16 Cal 7s8 (790) (DB) ^ (’ll) 9 Ind 
Cas 532 (533) (Oil) ^ (’09) 2 Ind Oas 204 (204. 205) 
(DB) (Mad) ’f‘(VoL 14) 1927 Rang 20 (23): 4 Rang 
265 (SB) (Overruled m (Voi. 27) 1940 Rang 12 : 1939 
Rang LK 668 (FB) on another ground). , 

[6] A District Judge cannot transfer an application 
for review to the Additional Judge*. (Vol. 17) 1930 All 
785 (786) (DB). 

i IT ^ 

[7] A Judge who is abseut on leave and for whom 
another is officiating, is not attached to the Court’ 
and the review application may be disposed of by the 
remaining Judge who heard jtjie appeal originally. (’89) 
16 Cal 788 (793) (DB). ’ 


ORDER 47 RULE 7— SYNOPSIS. 

1. Scope and applicability of the rule. 

2. Order rejecting review not appealable, 

3. 0 rder granting review^ appeal against. 

4 Application being in contravention of Rule 2. , 

5. ‘’In contravention of the provisions of Rule 4*” 

6. ** After the expiry of the period of ihnitatlon.'t^ 

7. Seeond appeal from order granting review. 

8. tetters Patent appeal. 

9. Objections to order granting review may be 

taken in appeal from the final decree. 

10. Order granting or refusing review in insolvency 

proceedings, if appealable. 

11. Dismissal of application for review for default — 

No appeal. 

12. Appeal from decree passed on review. 

13. Second application for review. 

14. Revision. 

1. Scope and applicability of the ra]e.'-[l] Rule 

being inconsisteut with S. 176 of the Agra Tenancy Act 
is not applicable to an order passed by an Assistant 
Collector, Second Class, relating to the trial of any suit 
' 0 £ application under that Act. (*15) 33 Ind Cas 912 
(912) (All). 

[2] This rule does not apply to the Provincial Small 
Cause Courts. (Vol. 6) 1919 Mad 111 (112). 
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[8] Where the Ooart actually granted a review though 
it purported to act under S. 152, it was held that it 
must be treated as an order under this Order and that 
an appeal lay against the order. (VoU 8) 1921 Lah 250 
(251) 

2. Order rejectiag review not appealable.— [l] An 

order rejecting an application for review is not appealable. 
(Vol. 30) 1948 Oudh 214 (215) (DB) * (’04) 26 All 572 
(573) (DB) * (VoL 22) 1935 Pat 177 (178) (DB) * (’99) 
4 Oal W N 89 (40) (DB) * (’73) 20 Suth W R 84 (85) 
(FB) * (’70) 13 Suth W R 167 (168) (DB) * (1864) 
1864 Suth W R Misc 20(21) (L>B) *(1862-64) 1862- 
64 Suth W R Sup 11 (12) (SB) * (’85) 9 Mad 253 (254, 
256) (DB) * (’06) 30 Bom 56 (60, 61) (DB) * (’06) 26 
Mad 599 (602) * (Vol. 21) 1934 Lah 301 (303). 

3. Order granting review, appeal against.— [1] Read- 
ing O. 47 R. 7 and O. 48 R. 1 (VV) together it follows, 
that there is no appeal even from an order granting a 
review in cases other than those specified in this rule. 
(Vol. 17) 1930 All 126 (127) (DB) * (Vol. 19) 1932 
Ondh 63 (64, 65) : 7 Luck 850 (DB) * (*12) 14 Ind Oas 
39 (39) (DB) (Cal) * (Vol. 28) 1941 Nag 308 (309, 310) : 
I L R (1942) Nag 487 * (Vol. 20) 1933 All 778 (778, 
779) * (Vol. 20) 1983 Bom 183 (185) * (Vol. 20) 1983 
Oal 727 (727) * (Vol. 21) 1934 Lah 575 (575) *(Vol. 
13) 1926 All 492 (492) (DB) * (’09) 12 Oudh Cas 151 
(151) *(Vol. 17) 1980 Oal 424 (424, 425) (Db) * (Vol. 
16) 1929 Mad 261 (264) (DB) * (Vol. 14) 1927 Mad 641 
(642) : 50 Mad 891 (DB) *(Vol. 16) 1929 Fang 105 
(106) : 7 Rang 187 *(Vol. 6) 1919 TJpp Bur 19 (20) : 3 
Upp Bur Kui 104 *(Vol. 26) 1939 Rang 59 (66) (DB) 
*(Vol. 27) 1940 Pat 7 (9) : IS Pat 777 (DB) *(Vol. 23) 
1936 Pat 310 (311) (DB)*(Vol. 23) 1936 Oudh 409 
(410); 12 Luck 362 (DB) *(Vol. 24) 1987 Oudh 513 
(617): 13 Luck 597 (DB) * (Vol. 24) 1937 Nag 385 
(885) : I LR (1988) Nag 895 (DB) ( (Vol. 16) 1929 Nag 
73 : 25 Nag L R 104 overruled) * (Vol. 30) 1943 Lah 
310 (311) (DB). 

[But see (Vol. 13) 1926 Bom 121 (121) (DB) * (Vol. 
13) 1926 Oal 217 (218) (DB)]. 

[2] Wheie a Court grants review on the ground of 
** after sufficient reason the order is not open to 
appeal. (Vol. 12) 1925 All 364 (365) : 47 All 361 (DB) 
4vol 9) 1922 Ail 366 (867) (DB) *(’97) 24 Cal 878 
(880) (DB) * (Vol. 16) 1928 Cal 73 (73) (DB) *(Vol. 
16) 1929 Lah 26 (27) *(Vol, 15) 1928 Lah 755 (756, 
757) *(Vol. 13) 1926 Mad 1083 (1084) *(Vol. 3) 1916 
Mad 544 (544) (DB) *lVol. 19) 1932 Oudh 63 (64, 65) ; 
7 Luck 350 (DB) *{Vol. 22) 1935 Rang 601 (502) *(Vol. 
«0) 943 Oudh 136 (139) (DB). 

[3] Similarly an order granting review on the ground 
that there is an error in the judgment apparent on the 
face of the record is not appealable. (’39)6 tihar R. 
680 (681) (DB) * (Voi. 21) 1934 Lah 575 (575). 

[4] In Bombay O. 43 B. 1 (w) has been deleted by a 
rule made by the High Court under S. 122 of the Code, 
an order granting a review is in any view appealable if 
it fails under this rule. (Vol. 16) 1929 Bom 183 (184, 
186) PB) * (Vol. 20) 1983 Bom 183 (184) * (Vol. 14) 
1927 Bom 599 (600) (DB). 

[5] Where a decree passed on review cannot be 
attacked on a ground recognized under this 
rule, the case cannot be certified as fit case for appeal 
under section 109, clause (o) of the Code. (Voi. 13) 
1926 Oudh 17 (18) (DB). 

[6] The mere fact that an appeal is permitted under 
this rule will not make it a fit case for appeal to His 
Majesty in Council. (Vol. 19) 1932 All 318 (319) : 64 
^11 401 (DB). 


[7] It is open to the appellant to prefer an appeal 
against an order granting a review, without taking any 
steps regarding the decree itself. (Vol, 19) 1932 C.il 552 
(554) (DB). 

[8] Appeal will lie also from an order granting a, 
review of an order passed in execution proceedings. (’10) 

6 Ind Cas 483 (484) (DB) (Cal). 

[9] Where an application for review of an order for 
the stay of execution proceedings is granted, the order is, 
appealable as a decree, the grounds of appeal againsL 
which need not be confined to those mentioned in this, 
rule. (Vol. 26) 1989 Cal 628 (631) (DB). 

[10] Where the order which is reviewed is clearly 
and demonstrably wrong the Appellate Court will not 
interfere with the order granting review and restore the 
wrong decision merely because the lower Court in grant- 
ing review has proceeded on an incorrect basis or reason- 
ing. (Vol 2*8) 1941 Mad 918 (920) * (Vol. 30) 194$^ 
Oudh 136 (138) (DB). 

4. Application being fn contravention of Rule 2.— 
[1] An appeal will lie from an order granting a review* 
on the ground that there is a contravention of rule 2., 
(*10) 11 Cal L Jour 161 (163) (DB) * (’13) 17 Cab 
W N 403 (404, 405). 

5. In contravention of the provisions of rule 4."— 
[1] An appeal will lie from an order granting review 
without notice to the opposite party or without calling: 
for strict proof of the allegations referred to. (VoL 
7) 1920 Cal 467 (470, 471) : 47 Cal 668 (DB) * (Vol. 
20) 1933 Mad 217 (218) * (Vol. 11) 1924 Pat 250 (252,. 
263) : 3 Pat 134 (DB). 

6. After the expiry of the period of limitation.’ — 

[1] An Appellate Court cannot entertain an appeal 
from an order granting review simply on the grouud- 
that the application was time- barred unless there is also 
want of suj[fic%ent cause for the delay, (Vui. 5) 1918 
All 229 (231) : 40 All 68. 

[2] When an application made beyond the prescribed 
peric^ is admitted without the Court satisfying itself 
that there is sufficient cause for the delay, the Court 
acts without jurisdiction, (Voi. 17) 1930 All 815» 
(816) * (Vol. 18) 1931 All 218 (218, 219) (DB) * 
(Vol. 15) 1928 Bom 308 (310): 62 Bom 434 (DB) * 
(’75) 2 Ind App 58 (68. 69) (PC) * (’73) 11 Beug L R 
427 n (428n) (DB) * (*69) 11 Suth W R 22 (22) (DB), 
* (*69) 12 Suth W R 94 (95) (UB) * (’76) 1876 Pun 
Re. No. 101, page 215 (217) (SB) * (*71) 1871 Pun Re. 
No. 51, page 115 (122. 123) (SB). 

[See however (’13) 18 Ind Cas 309 (311) (Lah)], 

[8] The Appellate Court can look into the sufficiency 
of the cause alleged for the delay. (Vol. 29) 1942' 
Mad 611 (512) * (’74) 2 Ind App 58 (69) (PC) * (’76> 
25 Suth W R 343 (344) (DB) * ('75) 24 Suth W R 294 
(295) (DB) * (*71) 1871 Fun Re. No 61, page IIS' 
(122, 123) (SB) * (’01) 5 Cal W N 485 (486) * (VoL 
19) 1932 Cal 552 (555) (DB). 

7. Second appeal from order granting review.— [IJ 
No second appeal lies from the order of an Appellate- 
Court, whether it confirms or reverses the order of the 
Court of first instance granting an application for 
review. (’89) 11 All 383 (385) (DB) * (Vol. 5) 1916- 
Ail 229 (229) : 40 All 68 * (*89) 13 Bom 496 (499)- 
(DB) (But where the lower Appellate Court’s order is- 
against the decretal order as amended in review second 
appeal lies) * (’^7) 24 Cal 319 (319) (DB) * 085) 11 
Cal 296 (298) (DB) * (’89) 12 Mad 125 (126) (DB) * 
(Vol. 5) 1918 Mad 1011 (1012) (DB). (Question leffc^ 
open.) 



1479 


{THE CODE OF} CIVIL PROCEDURE, 1908 


[O. 47 R. 7] 


-0. 47 R. 7 (con/rf.) 

[But see (’82) 1882 Pan Re. No. 133, page 396 (396) 
'-(DB). (Under the Panjab Courts Act, a second appeal 
lies.)] 

8. Letters Patent appeal. — [1] An order refasing an 
application for review is not a '* judgment *’ within the 
meaning of el. 15 of the Letters Patent and is not 
.appealable. (Vol. 29) 1942 Nag 18 (19) : 1 L R (J942) 
Nag 41 (DB) * (Vol 10) 1923 All 336 (357); 43 Ail 
.535 (DB) * (’85) 9 Mad 253 (256) * (Vol. 4) 1917 Cal 
*88 (89) (DB) * (’03) 9 Cal W N 302 (503) (DB) ^ (*69) 
12 Suth W R 459 (460) (SB). 

[2] An order granting an application for review may 
.Amount to a “judgment” within that Clause but an 
appeal will lie on the grounds specified in this rule. 
{Voi. 16) 1929 Mad 261 (268) (DB) * (’89) 16 Cal 788 
*<793) (DB) * (’70) 13 Suth W R 439 (440) (DB). 

[3] Where a single Judge disposed of an application 
for review when the other Judge was on a month’s leave 
It was held that the order was without jurisdiction and 
that an appeal lay under Clause 15 of the Letters 
Patent. (Vol. 6) 1919 Cal 1033 (1034) (SB) * (’76) 25 
Suth W R 824 (325) (DB) * (’74) 22 Suth W R 183 
<183) (DB). 

9. Objections to order granting review may be 
taken in appeal from the final decree.— [1] The pro- 
priety of an order granting review can also be question- 
ed in the appeal against the final decree but only on the 
grounds specified in this rule. (Vol. 1) 1914 Cal 146 
-(147) (DB) * (Vol, 18) 1931 All 329 (330, 331) ^ (’13) 
10 Ind Cas 481 (4S5) : 1913 Pun Re. No. 109 (DB) * 
(’95) 1895 Pan Re. No. 62, page 317 (318) ^ (Vol 16) 
1929 Mad* 261 (264) (DB) * (’08) 31 Mad 49 (50) (DB) 
^ (1839) 7 Moo Ind App 2S3 (307, 308) (PC) ^ (’76) 2 
Cal 131 (141): 3 Ind App 221 (PC) * (*84) 6 All 292 
(294) (DB). 

10. Order granting or refusing review in insolvency 
proceedings if appealable. — [1] A Court exercising 
powers under its insolvency jurisdiction has the same 
powers as any other Court under the Code. (Vol 22) 
1933 Pat 177 (178) (DB) * (Vol, 9) 1922 All 206 
v(207) ; 44 All 605 (DB). 

[But see (Vol. 24) 1937 Lah 568 (569)]. 

[2] The Madras High Court has held that an order 
in insolvency proceedings rejecting an application for 
review is appealable under the provisions of S. 75 of 
the Provincial Insolvency Act and that such provisions 
are not controlled by this rule, (Vol. 28) 1941 Mad 588 
'(589). 

It. Dismissal of application for review for default— 
ilo appeal. — [1] Though an order refusing to re-admit 
an application for review, dismissed for default, is not 
Appealable, the High Court can interfere in revision. 
(Vol. 14) 1927 Rang 204 (205) : 5 Rang 121 (DB) * 
.(Vol 12) 1925 Cal 480 (431) (DB) (Vol. 12) 1925 All 
57 (68) : 47 All 1 (DB). 

12, Appeal from decree passed on review.— [l] 

Appeal lies against the decree passed on review. (’12) 
34 All 282 (288, 284) ^ (’70) 13 Suth VV U 138 (139) 
(DB) * (’89) 13 Bom 496 (499) (DB) * (’14) 20 Ind 
Cas 647 (648) (DB) (All). 

[2] In appeal the Court has full power to go into the 
merits of the case and see whether the decree was pro- 
iperly passed. (Vol. 5) 1918 Cal. 618 (624): 43 Cal. 
60 (DB) * (Vol. 11) 1924 Mad 602 (602, 603) * (Vol. 
T6) 1929 Mad 261 (264) (DB). 


[3] It can be urged in appeal that the Court which 
admitted the application for review had no jurisdiction 
to do so. (’04) 27 Mad 602 (607) (DB) ^ (’ll) 14 
Oudh Cas 108 (110). 

13. Second application for review.— [1] There is 
nothing in the C ode of Civil Procedure preventing a 
second application for review where a previous applica- 
tion for review was made and rejected, provided such 
second application is based on grounds different from 
those taken in the first application. (Vol. 14) 1927 Lah 
200 (211): 8 Lah 54 (DB) * (Vol. 3) 1916 All 286 (286): 
SS Ali 280 (DB) * (*02) 26 Bom 4S5 (490, 491) * 
(*88) 15 Cal 432 (435, 436) (DB) * (’68) 10 Suth W R 
415 (415) (DB) ^ (’66) 5 Suth W R 93 (95) (FB) * 
(’92) 1892 Pun Re. No 57. page 207(209) (DB) * (’83) 
1883 Pun Re. No. 107, p. 333 (334) (DB). 

[See however (’89) 16 Cal 749 (752): 16 Ind App 
104 (PC)]. 

14. Revision. — [1] An order rejecting an application 
for review on the merits is not open to revision (Vol. 
30) 1943 Mad 377 (377) ^ (’04) 26 All 572 (573) (DB) 
^ (Vol. 11) 1924 Bom 344 (343) (DB). (On the ground 
that the additional evidence could have been adduced 
earlier) * (Vol. 5) 1918 Cal 701 (701) (DB) (Vol. 13) 
1926 Cal 773 (775) : 53 Cal 679 (DB) * (Vol. 10) 1923 
Oudh 153 (153) ^ (Vol. 12) 1925 Oudh 594 (594). 

[But see (Vol. 21) 1934 All 971 (971)]. 

[2] The order is revisable if the Court has errone- 
ously thought that it has no jurisdiction to deal with 
application. (Voi. 16) 1929 Sind 38 (39) (DB) * (’ll) 
(1911) 2 Mad W N 252 (253) ^ (Vol. 8) 1921 All 197 
(198) : 43 All 288 ^ (Vol. 7) 1920 Ail 160 (161) : 42 All 
317 (DB) * (Vol. 16)1929 Cal 513 (513) ^ (Vol. 11) 1924 
Lah 400 (400). 

[2a] The Court has declined to hold a proper inquiry. 
(Voi. 15) 1928 Nag 279 (279) * (Voi. 16) 1929 Nag 
303 (311) ^ (Vol. 1) 1914 Cal 854 (854) (DB) ^ (Vol. 
12) 1925 Pat 323 (325) (DB). 

[2b] The Court has rejected it under the erroneous 
view that the court-fee paid is not suflBoient. (’07) 29 
Ail 468 (470) * ('IB) 21 ind Cas 943 (944) (DB) (Cal). 

[3] An order granting review is revisable under S. 
115 when the order is one without jurisdiction or has 
been made in the exercise of jurisdiction illegally or 
with material irregularity. (Vol. 27) 1940 Mad 203 
(205) * (Vol. 21) 1934 All 250 (252) * ('04) 27 Mad 
602 (608) (DB) * (Vol. 14) 1927 Oudh 131 (131) (DB) 

^ (’13) 17 Cal L Jour 416 (420) PB) ^ (’74) 14 Beng 
L B 373 (882) : 2 Jnd App 58 (PC) ^ (Vol. 29) 1942 
Oudh 210 (212) : 18 Luck 48 * (Vol. 26) 1939 Lah 
460 (461, 462) * (Vol. 13) 1926 All 50 (52) : 48 AIL 
160 (DB). 

[4] But the High Court will not interfere in revision 
against an order granting a review simply because tha 
judge did not say that the additional evidence is impor- 
tant. (Vol. 14) 1927 xMad 641 (642) : 50 Mad 891 (DB)* 

[6] Where the order granting review was substanti- 
ally just and passed in the exercise of discretion it is not 
a case for interference. (Vol. 11) 1924 Mad 586 (586) 
(DB) ★ (Vol. 2) 1915 Mad 1068 (1069) ^ (’12) 16 Ind 
Cas 993 (996) : 1913 Pun Re. No. 11 (DB) ^ (Vol. 15) 
1928 All 892 (394) : 50 All 801 (DB) * (Vol. 12} 1925 
Pat 452 (453). 

[6] The High Court will not interfere with the order 
of an Appellate Court dismissing an appeal against the 
grant of r-eview unless there is a want of juri&iotion or 
an illegality or material irregularity in passing such m 
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0. 47 B. 7 (conid.) 

order. (Vol. 12) 1925 Oudh 223 (223, 224) * (’89) 11 
AU 883 (384, 385) (DB). 

[7] Where the first Appellate Court allows an appeal 
against an order granting revision on the grounds other 
than those mentioned in this rule, it acts without juris- 
diction and the order is liable to be set aside in revision. 
(Vol. 29) 1942 Oudh 210 (211) : 18 Luck 48 * (Vol. 19) 
1932 Nag 177 (179) : 28 Nag L R 221 ^ (Vol. 13) 1926 
Mad 1083 (1084) ^ (’13) 24 Mad L Jour 93 (95, 96) 
(DB) * (’99) 21 All 152 (154) (DB) * (Vol. 16) 1929 
Bang 105 (106, 107) : 7 Rang 187 ^ (Vol. 12) 1925 All 
395 (396) ^ (Vol. 3) 1916 Mad 544 (544) (DB). 

[8] Where a Court subordinate to the High Court 
rejected an application for review of judgment refusing 
to consider the grounds of the same the High Court 
could direct such Court to proceed according to law. 
(’76) 1 All 296 (297) (DB) * (Vol. 21) 1934 All 971 (971) 
* (Vol. 12) 1925 Cal 430 (431) (DB) ^ (Vol. 14) 1927 
Rang 204 (205) : 6 Rang 121 (DB) ^ (Vol. 23) 1936 Lah 
301 (303). 

ORDER 47 RULE 8— Note 1. 

[1] There are three stages in the proceedings for re- 
view. An expafte application and notice thereon. The 
hearing of the application after such notice. Be-hearing 
of the case after granting the application for review. 
(Vol. 10) 1923 Cal 113 (113, 114. 115) (DB) * (Vol. 19) 
1982 Mad 669 (670) : 55 Mad 871 * (*13) 20 Ind Cas 
647 (648) (DB) (All) (’05) 30 Bom 56 (60, 61) (DB) ^ 
(’ll) 14 Cal L Jour 103 (104, 105) (DB) * (TO) 13 
Oudh Cas 248 (249) (DB) ^ (Vol. 25) 1938 Mad 678 
(574, 575) (DB). 

[2] The Court ought to make a record of the fact that 

review has been granted. (1911) 14 Cal L Jour 103 
(106) (DB) ^ (Vol. 17) 1930 All 815 (816) (*80) 3 All 

316 (320) (DB). 

[See (Vol. 10) 1923 Oudh 93 (94, 95) : 26 Oudh Cas 
U (DB).] 

[8] The Court can after making a note in the register 
proceed to hear the case at o?ice or may make such 
order as to xe-hearing as it thinks fit. (Vol. 2) 1915 Mad 
1068 (1069) * (Vol. 22) 1936 AU 435 (436) : 67 All 781. 

[4] A Court, in granting a review, can make a quali- 
fied order as to the to which the review should 

be carried out. ( 67) 11 Moo Ind App 487 (499) (PC) ^ 
(’83) 10 Cal 108 (109) (SB) ^ (Vol. 14) 1927 Cal 21 (22): 
63 Cal 856 (DB). 

[6] Court is not bound to hear the whole case. (’82) 9 
Cal 209 (211) (DB). 

[6] Court is not restricted to the particular ground on 
which the application was granted. (Vol. 30) 1943 Mad 
235 (236) ^ (’78) 10 Bom H C R 860 (361) (DB) ^ (Vol. 
1) 1914 Cal 146 (148) (DB) ^ (*82) 12 Cal L Rep 64 
(79) (SB). 

[But see (’76) 24 Suth W R 427 (427) (DB) ^ (’64) 
1864 Suth W R Gap 141 (142) (DB) ^ (*81) 5 Cal 86 
(89) (FB).] 

[7] Whether case should be re-tried in whole or in 
part depends on each case. (1912) 15 Cal L Jour 339 
(348) (DB). 


[8] On review application order dismissing appeal 
under O. 41 R. 11 set aside— Whole appeal may be 
heard. (Vol. 3) 1916 Cal 741 (748): 43 Cal 178. 
(DB). 

[9] Grounds not mentioned in the memorandum of 
appeal cannot be heard. (Vol. 7) 1920 Cal 106 (106, 
107) (DB) ^ (’70) 13 Suth W R 52 (65) (DB). 

[But see (’71) 15 Suth W R 1 (6) (FB) * (’77) L 
Bom 548 (546) (DB). 

[10] Party raising a question in appeal and abandon- 
ing it in argument cannot be allowed to agitate the ques- 
tion again on review. (*78) 2 Mad 58 (60) (DB). 

[11] The Court has a discretion to receive at the heat- 
ing after review, documents which had not been tender- 
ed at the original hearing. (Vol. 15) 1928 Cal 416 
(416) (DB) * (’69) 12 Suth W R 223 (224) (DB). 

[12] Party obtained review on ground that upon the 
record he was entitled to full relief he sought— Other 
side cannot be allowed to adduce evidence. ('73) 20* 
Suth W R 225 (225) (DB). 

[13] Documents admitted as evidence whether so 
admissible or not —Point cannot be argued on review. 
('75) 24 Suth W R 186 (187). 

[14] Application for review rejected — Original decree 
stands. (’18) 20 Ind Cas 647 (648) (DB) (Atl) ^ ('05). 
30 Bom 56 (60) (DB) * ('73) 20 Suth W R 450 (452) 
(PC) (Vol. 25) 1938 Mad 573 (575) (DB). 

[See also (’66) 6 Suth W R Miso 102 (103) (FB) * 
(Vol. 9) 1922 Oudh 148 (148) ; 24 Oudh Cas 280.] 

[15] Application for review granted — Decree previ- 
ously made is vacated. (Vol. 10) 1923 Cal 113 (llSjsi 
(DB) ^ (Vol. 20) 1933 Mad 276 (277) (DB) ^ (’13) 20* 
Ind Cas 647 (648) (DB) (Ail) * (Vol. 16) 1929 Bom 183- 
(185) (DB). 

[See also (Vol. 30) 1943 Mad 515 (517).] 

[See however (Vol. 11) 1924 Bom 310 (310) : 48- 
Bom 210 (DB).] 

[16] Review granted— Appeal preferred against 
decree cannot, after the review be prosecuted further. 
(Vol. 25) 1938 Mad 307 (312) (DB) ^ (’05) 28 Ail 240* 
(241) (DB) * (Vol. 16) 1929 Bom 183 (184, 185) (DB). 

* (Vol. 4) 1917 Cal 29 (30) : 44 Cal 1011 (DB) ^ (Vot 
IS) 1926 Oudh 56 (66) ^ (Vol. 7) 1920 Lah 18 (18, 19): 
1919 Pun Re. No. 166 * (Vol. 7) 1920 Lah 833 (833) : 
1919 Pun Re. No. 140 (DB) ^ (Vol. 0) 1919 Nag 78 
(n, 80) • 15 Nag L R 65 * (Vol. IB) 1931 Cal 328 
(326) (DB) * (’12) 34 AU 282 (288) (DB) * (Vol. 28) 
1936 Mad 464 (465). 

[See also (Vol. 23) 1936 Sind 53 (54) : 29 Sind LB 
445 (DB).] 

[17] After hearing on review decree passed modify- 
ing or confirming original decree —Decree can be ap- 
pealed against within the period prescribed for appeal, 
(Vol. 15) 1928 Cal 418 (419) * (’80) 6 Cal 22 (25) (DB). 

[18] Order granting review — No leave to appeal to* 
Privy Council can be granted. (VoK 19) 1932 All BIS' 
(818) : 54 All 401 (DB). 
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Bar of certain appli- 9- No application to review an order made on an application 

cations. for a review or a decree or order passed or made on a review shall ba 

entertained* 

[1882— S. 629, last paia ; 1877— S. 629.] 

PROVINCIAL AMENDMENTS. 

RULE 10— 

ALLAHABAD 

Add the following as Buie 10 : 

“ R. 10, Rule 38 of Order 41 shall apply, so far as may be, to proceedings under this Order.'* 

BOMBAY 

The following shall be added as Rule 10 : 

Applicability of ** R. 10, Rule 38 of Order 41, shall apply, so far as may be, to proceedings under thia 

BuU 38 of Order 41. Order.” [15 10-1930.] 

OTOH 

Add the following as Rule 10 : 

“ R. 10, Rule 38 of Order 41 shall apply, so far as may be, to proceedings under this Order." 

SIND 

Add the following as Rule 10 : 

Applicability of “ R. 10, Rule 38 of Order 41 shall apply, so for as may be, to proceedings under this. 

Buie 38 of Order 41. Order.** 

ORDER XLVIIL 


MISCELLANEOUS. 


1 . (1) Every process issued under this Code shall be served at 
the expense of the party on whose behalf it is issued, unless the Court 
otherwise directs. 

(2) The OourLfee chargeable for such service shall be paid 
within a time to be fixed before the process is issued. 

[1882— S. 93; 1877 -S. 93; 1861— S. 2.] 

PROVINCIAL AMENDMENTS. 

ALLAHABAD 

Before the words ** every process issued" prefix the words ” Except as provided in Order 4 Rule 1 (2) 

CALCUTTA ^ 


Process to be served at 
expense of party issuing. 

Cost of service. 


Substitute for sub-rule (2), the following : 

“(2) The court-fee- chargeable for such service shall be paid when the process is applied for or withi 
such time, if any, as the Court may, when ordering its issue, fix for the purpose.” nj i 

NAGPUR 

Substitute the following for the words ” the court-fee** occurring in sub-rule (2) 

•' Except as provided in Order 4 Rule 1 (2), the court-fee.’* [29-6-1943 ] 

In Rule 1, before the words “Every process issued,** prefix the words “ Except as provided in Order 41 
Rule 1 (2).* 

Orders and notices how 2. All orders, notices and other documents required by this Code 

served. to be given to or served on any person shall be served in the 

provided for the service of summons, 

e [1S82-S. 94c.f.S. 122] 


ORDER 47 ROLE 9— Note 1. 

[1] A second rev iew of the decree or order originally 
passed is barred under this rule as it is practically for 
the review of the order passed on review. (’89) 16 Cal 
749 (752) : 16 Tnd App 104 (PC) * (Tl) 10 ind Cas 
679 (681) : 1911 Pun vV R No. 25 (DB). (Practically 
overruled 1908 Pun W R No. 211.) 

ORDER 48 RULE 1— Note 1. 

[1] Party applying for process should pay expenses 
thereof —But Court can, under special circumstances 
direct any other party to bear them. (*98) 26 Cal 124 
(126, 127) (DB). 

[2] The words unless the Court otherwise directs ” 
should not be construed as giving the Court any power 
to remit the fees leviable under the Court-fees Act. (*98)' 
26 Cal 124 (126) (DB) ^ (Vol. 14} 1927 Pat 318 (318). 


[3] Time fixed must be reasonable so as to 
litigant to obey order -Order to paoptoceL XSf « 

Kg ^45. (275)!' 

_ [4] Notioa reqnirad to be given nnder O, 4S E 8 fM 
13 not prooess— Notice is not liable to any process fei 
nnder this role. fVol. 88) 1946 Bom 168 (les^ “ 

[6] Bnle does not apply to filing of process forms ia 

ORDER 48 RULE 2— Note 1. 

[1] Notice of order under O. 21 R 4e-A 

firm -Service shonld be in accordanoe with O 30 E^ 

^d as directed by Ooort. (Vol. 80) 1943 Sind l«» 
(190) : I L E (1948) Kai 258. “ “ 

186 A.M. 
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Use of forms in appen- _ 3 - The forma given in the appendices, with such variation as the 

oireumstanoes of each case may require, shall be used for the purposes 
therein mentioned. ^ 

[1882-S. 644; I877-S. 644.] 


CALCUTTA 


FBOVIirCIAL AMENDHENTS. 


Insert the following "words after the word ** appendices'' : 

“ or such other forms as may be prescribed by the High Court of Judicature at Fort 

Bnlo 4— OUDH 


William in Bengal/* 
[18-4-1935J 


The following is added as Buie 4 : 


“K. 4. Except as otherwise provided, in every interlocutory proceeding and in every proceeding after 
decreeinthetrialCourt, the Court rr ay, either on the application of any party, or of its own motion dispense 
with service upon ary defendant who has not appeared or upon any defendant who has not filed a written 
statement/' 

0 R D E E XLIX. 


OHABTHRED HIGH COURTS. 


! , Notice to produce documents, summonses to witnesses, and every other judicial process 
Who may serve pro- issued in the exercise of the original civil jurisdiction of the High Court! 
cesses of High Courts. and of its matrimonial , testamentary and intestate jurisdictions, except 
summonses to defendants, writs of execution and notices to respondents may be served hyHhe 
attorneys in the suits, or by persons employed by them, or by such other persons as the B.igT 
Court, by any rule or order, directs. 

[1882— S. 636, See Ss. 116 to 120.] 


2. Nothing in this schedule shall be deemed to limit or otherwise affect any rules in force 
Saving in respect of ftt the commencement of this Code for the taking of evidence or the 
Chartered High Court. recording of judgments and orders by a Chartered High Court. 

[See S. 157.] 


Application of rules. 


3. The following rules shall not apply to any Chartered High 
Court in the exercise of its ordinary or extraordinary original civil 


jurisdiction, namely : — 

(1) rule 10 and rule 11, clauses (5) and (c), of Order VII; 

(2) rule 3 of Order X ; 

(8) rule 2 of Order XVI ; 

(4) rules 5, 6, 8, 9, 10, 11, 18, 14, 15 and 16 (so far as relates to the manner of taking 
evidence) of Order XVIII ; 


(6) rules 1 to 8 of Order XX ; ,and 

(6) rule 7 of Order XXXIII (so far as relates to the making of a memorandum) ; 
and rule 85 of Order XLI shall not apply to any such High Court in the ‘exercise of its 
appellate jurisdiction. 

[C/. 18B2-S. 688; See Ss. 177 and 120.] 

PROVINOlAt AMENDMENTS. 

BOMBAY 

(1) In Rule 3, the following clause shall be inserted as clause (1), namely : 

“ (1) Rule 21A of Order 5 ; " 

(2) For the existing clause (1), the following shall be substituted^ namely: 

" (la) Rule 10 and Rule 11, clauses (b) and (c), and Rules 19 to 26 of Order 7 ; 


ORDER 48 RULE 8^Note 1. 

[1] It is fair to presume that the forms given in the 
appendices do not exceed that which is permissible. (’97) 
24 Oil 766 (772). 

ORDER 49 RULE 1-^Note 1. 

|1] Persona employed by attorneys are persons in 
BtAU serwe and not persons engaged for a 


special purpose. (Vol. 13) 1926 Cal 977 (978). 

ORDER 49 RULE 4 (Calcutta). 

[1] Order 49, Rule 4 (Calcutta) of the Code is not 
ultra vtres , — Hence the judgment of a judge of High 
Court on leave or during his absence can bo delivered 
by his colleague who sat with him on the Division 
Bench. (Vol. 29) 1942 Cal 498 (502) (SB). 
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(3) Below clause (la), the foUomng shall be inserted^ namely : 

“ (lb) Buies 11 and 12 of Order 8 ; ” [15-10-1980] 

(4) The word “ and ” immediately preceding paragraph (6) shall be omitted and the following paragraph 
shall be inserted between paragraphs (5) and (6), namely: 

“ (5a) Rule 72A of Order 21 ; and ” [16-1-1929.] 

(5) For the word and figures “ Buie 35 *’ occurring below item (6) of Buie 3, the words and figures “Buies 

31 and 35 ** shall be mbsUtuted, [21-12-1927.] 

(6) Below clause (6), the following shall be inserted^ namely : 

“(7) Rule 38 of Order 41.” 

Ride 4-BOMBAT 

The following shall he added as Buie 4 : 

“B. 4. Under Section 128, paragraph 2, clause (1) of the Civil Procedure Code of 1908, the following 
power is delegated to the Registrar of the High Court, Ap^late Side, Bombay ; 

Where on a memorandum of appeal presented within the time prescribed for the same the whole or any 
part of the fee prescribed by the law for the time being in force relating to court-fees has not been paid, the 
Registrar may in his discretion allow the appellant to pay the whole or part, as the case may be, of such court-fees 
and may admit the appeal to the register even though the subsequent payment of court-fee may have been made 
after the time prescribed for presentation of the^appeal,” [9-9-1910,] 


CALOBTTA 

Add the following as new Buie 4 : 


R. 4. A Judge of the High Court may pronounce the written judgment or opinion of any other Judge 
of the said Court signed by him when such Judge continues to be a Judge of such Court but is prevented 
by absence or any other reason from pronouncing that judgment or opinion in open Court.” 


ORDER L. 


[8-8-1940.] 


PROVINCIAL SMALL CAUSE COURTS 


1 . The provisions hereinafter specified shall not extend to Courts constituted under the 
Provincial Small Cause Provincial Small Cause Courts Act, 1887, a [or under the Berar Small 
Courts. Cause Courts Law, 1905] or to Courts exercising the jurisdiction of a 

Court of Small Causes b [under the said Act or Law] that is to say — 

(a) so much of this schedule as relates to : — 

(i) suits excepted from the cognizance of a Court of Small Causes or the 
execution of decrees in such suits ; 

(it the execution of decrees against immoveable property or the interest of a 
partner in partnership property ; 

Ini) the settlement of issues ; and 

(bj the following rules and orders 

Order II, rule 1 (frame of suit) ; 

Order X, rule 3, (record of examination of parties) ; 

Order XY, except so much of rule 4 as provides for the pronouncement at once of 
judgment ; 

Order XVIIL rules 5 to 12 (evidence) ; 

Orders XLI to XLV (appeals) ; % 

Order XLVII, rules 2, 3, 5, 6, 7 (review) ; 

Order LI. 

[See S.—7 and 0. 20 R. 4.] 

[a] These words were mserfed by Berar Laws Aot, 1941 (4 [IV] of 1941), Section 2 and Schedule II. 

[b] Substituted, ibid, for “ under that Act.” 


0 E D E R L L 

PRESIDENCY SMALL CAUSE COURTS. 

1. Save as providW in rules 22 and 23 of Order V, rules 4 and 7 of Order XXI, and 
Presidency Small Cause rule 4 of Order XXVI, and by the Presidency Small Cause Courts Act, 
1882, this schedule shall not extend to any suit or proceeding in any 
Court of Small causes established in the towns of Calcutta, Madras and Bombay. 
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PROVINCIAL AMENDMENTS. 

ORDER 52-. 

ALLAHABAD 

Add the following ai Order 52 Rule 1 : 

‘'ORDER LII 

B. 1. Bale 38 Order 41 shall apply, so far as may be, to proceedings under Section 115 of the Code." 

BOMBAY 

The following shall be added as Order 52 : 

“ ORDER LII 

AppUcdbiUty of Rule R. 1. Rule 38 of Order 41 shall apply, so for as may be, to proceedings under 

ZS of Order 41 to procee- Section 115 of the Code.” 

dings under Section 215. [15-10-1930.] 

OBDH 

After Order 61 add the following as Order 52 : 

-ORDER LII 

Rule 38 of Order 41 shall apply, so far as may be, to proceedings under section 115 of the Oode.'^ 

«1ND 

Add the following as Order 52 : 

“ORDER LII 

topr^ 

ding»und 0 r Sections. Seobon 116 of the Code. 

APPENDIX A. 

PLEADINGS. 

(1) TITLES OF SUITS. 

IN THE COURT OF 

A. B. {add description and residence) . . . . , . . . Plaintiff* 

against 

C. D. (add description and residence) . . . . . . . . ' Defendant, 

(2) DESCRIPTION OF PARTIES IN PARTICULAR CASES. 

[The Secretary of State or the Federation of India or the Province of, as the case may he.} 

The advocate General of 

The Collector of 

The State of 

The A, B, Company, Limited, having its registered office at 
A. B., a public officer of the C.D. Company. 

A. B. {add description and residence), on behalf of himself and all other creditors of C. D. late of {add 
description and residence). 

A. B. (add description and residence), on behalf of himself and all other holders of debentures issued by the 
Company, Limited. 

The Official Receiver. 

A. B., a minor {add description and residence), by C. D. [or by the Courts of Wards], his next friend. 

A. B. {add description and residence), a person of unsound mind [or of weak mind], by C. D., his next 
Mend. 

A. B., a firm carrying on business in partnership at 

A. B. {add description and residence), by his constituted attorney 0. D. (add description and residence). 
A. B. (add description and residence), Shebait of Thakur. 

A. B. {add description and residence), executor of C. D., deceased, 

A. B, (add description and residence), heir of 0. D., deceased. 

[a] Suhstituted by A.O. for “ The Secretary of State for India in Council.” 
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(3) PLAINTS. 
No. 1. 

MONEY lent. 
{TitU.) 

0 

A, B.j the above-named plaintifi, states as follows : — 

day of 


19 , he lent the defendant rupees 

* 

rupees paid on the 

till the 


1. On the 

repayable on the day of 

2. The defendant has not^ paid the same, except 

day of 19 • 

[If the plaintiff claims exemption from any law of Umitationy say : — ] 

3. The plaintifi was a minor [or insane] from the day of 

day of . 

4. [Facts showing when the cause of action arose and that Court has jurisdiction*'} 

5. The value of the subject-matter of the suit for the purpose of jurisdiction is 
xnpees and for the purpose of court-fees is 

rupees. 

6. The plaintlS claims rupees, with interest at per cent, from 

ihe day of 19 . 

No. 2. 

MONEY OVERPAID. 


(TifZe.) 

A. B«, the above-named plaintifi, states as follows : — 

1. On the day of 19 , the plaintiff agreed to buy 

and the defendant agreed to sell bars of silver at annas per 

lola of fine silver. 

2. The plaintiff procured the said bars to be assayed by E. F., who was paid by the defendant for surfi 

^ssay, and E. F., declared each of the bars to contain 1,500 tolas of fine silver, and the plaintiff accordingly paid 
the defendant rupees. 

3. Each of the said bars contained only 1,200 tolas of fine silver, of which facts the plainfiff was 
ignorant when he made the payment. 

4. The defendant has not repaid the sum so overpaid. 

[As in paras, 4 and 5 of Form No* I, and Belief claimed,} 


No.S. 

GOODS SOLD at A FIXED PRICE AND DELIVERED. 

(TitUn) 

A* B., the above-named plaintiff, states as follows: — 

1. On the day of , -E. F., sold and deUrered to the 

•defendant [one hundred barrels of flour, or the goods mentioned the schedule hereto annexed or sundrv 


goods]. 

2. The defendant promised to pay 
[or on the day of 

He has not paid the same. 

4 . E, F., died on the day of 

Ms brother, the plaintiff, his executor. 

[As in paras, 4 and 6 of Form No* J.] 
7. The plaintiff as executor of E, F. claims [Belief olavined'\, 


rupees for the said goods on delivery 
some day before the plaint was filed}, 

19 . By his last will he appointed 


No. 4 . 

GOODS SOLD AT A REASONABLE PRICE AND DELIVERED. 

(TitU*) 

A, B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , plaintiff sold and delivered to the 

defendant [sundry articles of house-furniture}, but no express agreement was made as to the price. 

2. The goods were reasonably worth rupees. 

S. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No, /, and Belief claimed,} 
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IJo. 5. 

GOODS MADE AT DEFENDANT’S BEQUEST. AND NOT ACCEPTED. 


{Title.) 

A. B., the above-named plaintifE, states as follows : — 

1, On the day of 

that the plaintifi should make for him [six tables and fifty chair ^ 
delivery • rupees. 


19 , E. F, agreed with the plaintiff 
and that E. F. should pay for the goods om 


2, The plaintifE made the goods, and on the day of 

offered to deliver them to E. E,, and has ever since been ready and willing so to do. 

B. E. F, has not accepted the goods or paid for them. 

[As in parasy 4 and 5 of Form No. 1, md Belief claimed.'] 


No. 6. 

DEFICIENCY UPON A BE-SALE [GOODS SOLD AT AUCTION], 

(Title.) 

A* B., the above-named plaintiff, states as follows 

19 » the plaintiff put up at auction 

sundry [goods], subject to the condition that all goods not paid for and removed by the purchaser within [ten> 
flaps] after the sale should be re.sold by auction on his account, of which condition the defendant had notice. 

2. The defendant purchased [one crate of crockery] at the auction at the price of rupees* 

3. The plaintiff was ready and willing to deliver the goods to the defendant on the date of the sale and 
for [ten days] after. 

4. The defendant did not take away the goods purchased by him, nor pay for them within [ten dayii 

after the sale, nor afterwards. ^ ^ 

5. On the day of 19 , the plaintiff re-sold the [crate of 

trookery], on account of the defendant, by public auction, for rupees. 

6. The expenses attendant upon such re-sale amounted to rupees. 

7. The defendant has not paid the deficiency thus arising, amounting to 

rupees. 

[As in paras. 4 and 5 of Form No, I, and Belief claimed.] 


No. 7. 


SERVICES AT A REASONABLE BATE. 

[Title.) • 

A. B., the above-named plaintiff, states as follows ; — 

1. Between the day of 19 , and the day of 

19 > at , plaintiff [executed sundry drawings, designs and 

diagrams] for the defendant, at his request ; but no express agreement was made as to the sum to be paid for such 
services. 

2. The services were reasonably worth rupees. 

3. The defendant has not paid the money. 

[As m paras. 4 and 5 of Form No, 1, and Belief claimed.^ 


No. 8. 

SERVICES AND MATERIALS AT A REASONABLE COST. 

[Tittle.) 

A. JB., the above-named plaintiff, states as follows : — 

1. On the day of 19 , at , the plaintiff 

Imilt a house [known as No, . m ], and furnished the materials 

therefor, for the defendant, at his request, but no express agreement was made as to the amount to be paid for 
such work and materials. 

2. The work done and materials supplied were reasonably worth rupees. 

3. The defendant has not paid the money. 

[As in paras, 4 and 5 of Form No. I, and Belief claimed,] 


No. 9. 

USE AND OCCUPATION. 

[TitU.) ' 

A, B., the above-named plaintiff, executor of the will of X, Y., deceased, states as follows;— 
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1’ That the defendant ooonpied the [honse No. , Stieet], by 

.peEmiBsion of the said X. Y., from the day of 19 , until’ the 

of 19 , and no agreement was made as to payment for 

41ie use of the said premises. 

2. a?hat the use of the said premises for the said period was reasonably worth 

rupees. 

3. The defendant has not paid the money* 

[^5 in paras. 4 and 5 of Form No. J.] 

6. The plaintiff as executor of Z. V. claims \BeUef claimed,'] 


No. 10. 

ON AN AWARD. 

(Title.) 

A, B., the above-named plaintiff, states as follows : — 

1. On the day of 19 » the plaintiff and defendant, having 

a difference between them concerning [a demand of the plaintiff for the price of ten barrels of oil which the 
defendant refused to pay], agreed in writing to submit the^ difference to the arbitration of E.F: and G.E.t and the 
original document is annexed hereto. 

2. On the day of 19 . the arbitrators awarded that the 

defendant should [pay the plaintiff rupees] . 

S. The defendant has not paid the money. 

lAs in paraSp 4 and 5 of Form No. 1, and Belief claimed.] 


No. 11. 

ON A FOREIGN JUDGMENT. 

(TitU.) 

A, B.p the above-named plaintiff, states as follows : — 

1. On the day of 19 , at , in the 

State [or Kingdom] of , the Court 

of that State [or Kingdom], in a suit therein pending between the plaintiff and the defendant, duly adjudged that 
the defendant should pay to the plaintiff rupees, with interest 

:jfrom the said date. 

2. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed. 


No. 12. 

AGAINST SURETY FOR PAYMENT OF RENT. 

(TUU.) 

A. B., the above-named plaintiff, states as follows 

1. On the day ol 19 , E. F. hired feom the plalaHff 

for the term of years,.thfr {house No. Street], at 

the annual rent of , rupees, payable [monthly]. 

2. The defendant agreed, in consideration of the letting of the premises to F., to guarantee the 
punctual payment of the rent. 

3. The rent for the month of 19 , amounting to rupees 

has not been paid. 

[I ft hy the terms of the agreementp notiee is required to he given to the mrety' add : ] 

4. On the day of 19 , the plaintiff gave notice to the 

defendant of the non-payment of the rent, and demanded payment thereof. 

5. The defendant has not paid the same. 

[As in paras 4 and 5 of Form No. J, and Belief claimed.] 


No. 18. 

breach of agreement to purchase land. 

{JiUe.) 

A. j 5., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant 

entered into an agreement, and the original document is hereto annexed* 

[or, on the day of 19 , the plaintiff and 

defendant mutually agreed that the plaintiff should sell to the defendant and that the [^defendant should purchase 
Atom the plaintiff forty bighaa of laud in the village of fo^ 

rupees.] 
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2. On the day of 19 , the plaintifi, being then the 

absolute owner of the property [and the same being free from all ineumbranoes as was made to appear to the 
defendant]; tendered to the defendant a snffloient instrument of transfer of the same [or. was _ ready and willing, 
and is still ready and willing, ofiered, to transfer the same to the defendant by a sufficient instrument] on tha 
payment by the defendant of the sum agreed upon. 

8. The defendant has not paid the money. 

[,<4s in paras, 4 and 5 of Form J, and Melief claimed,'] 


CALCUTTA 


PROVINCIAL AMENDMENT. 

“ acres *' 


Cancel the words “ bighas” and svhsitute therefor the words 1 — 

“bighas" 


No. 14. 

NOT DELIVERING GOODS SOLD. 

{Title.) 

At B„ the above-named plaintlfE, states as follows : — 

1, On the day of 19 , the plaintiff and defendant 

mutually agreed that the defendant should deliver [one hundred barrels of ffour] to the plaintiff on the 

day of 19 , and that the plaintiff should pay therefor 

rupees on delivery. 

2, On the [said] day the plaintiff was ready and willing, and offered, to pay the defendant the said sum 
upon delivery of the goods. 

3, The defendant has not delivered the goods, and the plaintiff has been deprived of the profits which 
would have accrued to him from such delivery. 

[.dj in paras, 4 and 5 of Form No, 1, and Belief claimed,] 


No. 15. 


WRONGFUL DISMISSAL. 

(Title) 

A. B,t the above- named plaintiff, states as follows : — 

1. On the day of 19 . the plaintiff and defendant' 

mutually agreed that the plaintiff should serve the defendant as [an accountant, or in the capacity of foreman^ 
or as the case may he], and that the defendant should employ the plaintiff as such for the term of [one year] and 
pay him for his services rupees [monthly] . 

2. On the day of 19 » the plaintiff entered upon the 

services of the defendant and has ever since, been, and still is, ready and willing to continue in such service during 
the remainder of the said year whereof the defendant always has had notice. 

3. On the day of 19 , the defendant wrongfully 

discharged the plaintiff, and refused to permit him to serve as aforesaid, or to pay him for his services. 

[.45 in paraz, 4 and 5 of Form No, 1, and Belief claimed.] 

No. 16. 

BREACH OF CONTRACT TO SERVE. 

(Title.) 

At the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant 

mutually agreed that the plaintiff should employ the defendant at an [annual] salary of rupees, 

and that the defendant should serve the plaintiff as [an artist] for the term of [one year.] 

2. The plaintiff has always been ready and willing to -perform his part of the agreement [and on the 

day of 19 , offered so to do.] 

3. The defendant [entered upon] the service of the plaintiff on the above-mentioned day, but afterwards 

on the day of 19 , he refused to serve the plaintiff 

as aforesaid. 

[As in paras. 4 and 5 of Form No. It and Belief claimed.] 


No. 17. 

AGAINST A BUILDER FOR DEFECTIVE WORKMANSHIP. 

(Title.) 

A. B.t the above-named plaintiff, states as follows 

I. On the day of 19 , the plaintiff and defendant entered into- 

JU3L agreement, and the original document is hereto annexed. [Or state the tenor of the contract] 
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[2. The plaintifE duly performed all the conditions of the agreement on his part.] 

S. The defendant [built the house referred to in the agreement in a bad and unworkmanlike manner.] 
[As in •paras. 4 and 5 of Form No. 1, and Belief claimed.} 


No. 18. 

ON A BOND FOR THE FIDELITY OF A CLERK. 

(Title.) 

A, R, the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff took E. F, into* 

his employment as a clerk. 

2. In consideration thereof, on the day of 19 . the 

defendant agreed with the plaintiff that if E. F. should not faithfully perform his duties as a clerk to the 
plaintiff, or should fail to account to the plaintiff for all moneys, evidences of debt or other property received by 
him for the use of the plaintiff, the defendant would pay to the plaintiff whatever loss he might sustain by reason 
thereof, not exceeding rupees. 

tOr, 2. In consideration thereof, the defendant by his bond of the same date bound himself to pay the 
plaintiff the penal sum of rupees, Subject to the condition that if E. F. should faithfully 

perform his duties as clerk and cashier to the plaintiff and should justly account to the plaintiff for all moneys,, 
evidences of debt or other property which should be at any time held by him in trust for the plaintiff, the bond 
should be void.] 

[Or, 2. In consideration thereof, on the same date the defendant executed a bond in favour of the 
plaintiff, and the original document is hereto annexed.] 

3. Between the day of 19 , and the 

day of 19 , JS.F., received money and other property, amounting to the value of 

rupees, for the use of the plaintiff, for whichsgm he has not accounted to him, and 
the same still remains due and unpaid. 

[As in paras. 4 and 5 of Form No. i, and Belief claimed^ 


No. 19. 

BY TENANT AGAINST LANDLORD, WITH SPECIAL DAMAGE. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant, by a registered instrument^ 

let to the plaintiff [the house No. Street] for the term of 

years, contracting with the plaintiff that he, the plaintiff, and his legal representatives should quietly enjoy 
possession thereof for the said term. 

2. All conditions were fulfilled and all things happened necessary to entitle the plaintiff to maintain 

this suit. 

B. On the day of 19 , during the said term, E. F., who waa 

the lawful owner of the said house, lawfully evicted the plaintiff thereform, and still withholds the possession 
thereof from him. 

4. The plaintiff was thereby [prevented from continuing the business of a tailor at the said place, 
was compelled to expend rupees in moving, and lost the custom of G. H., and I. J., by 

such removal.] 

[As in paras. 4 and 5 of Form No. J, and Belief claimed^ 


No. 20. 

ON AN agreement OF INDEMNITY. 

(Title.) 

A. B,, the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant, being- 

partners in trade under the style of A. B. and C. D., dissolved the ‘partneeship, and mutually agreed that the 
defendant should take and keep all the partnership property, pay all debts of the Jfirm and indemnity the plaintiff 
against all claims that might be made upon him on account of any indebtedness of the firm. 

2. The plaintiff duly performed all the conditions of the agreement on his part. 

3. On the day of 19 , [a judgment was recovered against 

the plaintiff and defendant by E. F., in the High Court of Judicature at 

, upon a debt due from the fiim to E. F., and on the day of 

19 ,] the plaintiff paid rupees [in satisfaction of the same]^ 

4. The defendant has not paid the same to the plaintiff. 

[As in paras. 4 and 6 of Form No. J, and Belief claimed.} 


187 A. M. 
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No, 21. 

PBOGUBINO PBOPEBTY BY FBAUD. 

{Title.) 

A, B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant, for the 

purpose of inducing the plaintiff to sell him certain goods, represented to the plaintiff that [he, the defendant, 
■was solvent, and worth rupees over all his liabilities], 

2. The plaintiff was thereby induced to sell [and deliver] to the- defendant, [dry goods] of the value of 

rupees. 

3. The said representations were false \or state the •particular falsehood^ and were then known by the 
defendant to be so. 

4. The defendant has not paid for the goods. [Or, if the goods were not delivered,] The plaintiff, in 

preparing and shipping the goods and procuring their restoration, expended ' 

rupees 

Ws in parast 4 and 5 of Form No^ I, and Belief claimed.] 


No. 22. 

FBAXJDULENTLY PEOOUBING CBEDIT TO BE GIVEN TO ANOTHEB PEBSON. 

(Title.) 

A.J5,, the above-named plaintiff, states as follows 

1. On the day of 19 , the defendant represented 

to the plaintiff that E. F., was solvent and in good credit, and worth rupees over all 

his liabilities [or that E, F,, then held a responsible situation and was in good circumstances, and might safely 
he trusted with goods on credit] 

2. The plaintiff was thereby induced to sell to E. F, [rice] of the value of 

rupees [on ' months credit]. 

3. The said representations were false and were then known by the defendants to be so, and were made 
by him with intent to deceive and defraud the plaintiff [or to deceive and injure the plaintiff]. 

4. B, F, [did not pay for the said goods at the expiration of the credit aforesaid, or] has not paid for the 
jsaid rice, and the plaintiff has wholly lost the same. 

[As in paras. 4 and S of Form No* 1, and Belief claimed.] 


No. 23. 

POLLUTING THE WATEE UNDEE THE PLAINTIFFS LAND. 

( T%tle,) 

A. B., the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at all the times hereinafter mentioned was possessed of certain land called 

and situate in and of a well therein, and of water in the well, and was entitled 

to the use and benefit of the well and of the water therein, and to have certain springs and streams of water 
wlfioh flowed and ran into the well to supply the same to fiow or run without being fouled or polluted. 

2. On the day of 19 , the defendant wrongfully 

fouled and polluted the well and the water therein and the springs and streams of water which fiowed into the 
-well. 

3. In consequence the water in the well became impure and unfit for domestic and other necessai; 
fuxposes, and the plaintiff and his family are deprived of the use and benefit^of the well and water. 

[As in paras. 4 and 6 of Form No. 1, and Belief claimed,] 


No. 24. 


CABBYING ON A NOXIOUS MANUFACTUBE. 

(TitU.) 

A. B., the above-named piaintiff, states as follows 

1. The plaintiff is, and at all the times hereinafter mentioned was, possessed of certain lands called 

, situated in 

2. Ever since the day of 19 , the defendant has 

wrongfully caused to issue from certain smelting works carried on by the defendant large quantities of offensive 
and unwholesome smoke and other vapours and noxious matter, which spread themselves over and upon the 
said lands and corrupted the air, and settled on the surface of the lands. 

3. Thereby the trees, hedges, herbage and crops of the plaintiff growing on the lands were damaged and 
deteriorated in value, and the cattle and live-stock of the pUintiff on the lands became unhealthy, and many of 
4hem were poisoned and died. 
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4. The plaintifi was unable to graze the lands with cattle and sheep as he otherwise might have done* 
and was obliged to remove his cattle, sheep and farming-stock therefrom and has been prevented from having so 
benedeial and healthy a use and occupation of the lands as he otherwise would have had. 

[As in paras, 4 and 6 of Form No, 1, and Belief claimed,] 


No. 25. 

OBSTBUOTING A BIGHT OP WAY. 

(TitU,) 

A, B,t the above-named plaintifE, states as follows ; 

1. The plaintld island at the time hereinafter mentioned was, possessed of [a house in the village 
of ]. 

V 2. He was entitled to a right of way from the [house] over a certain field to a public highway and 
back again from the highway over the field to the house for himself and his servants [with vehioles, or on foot} 
at all times of the years. 

3. On the day of 19 , defendant wrongfully obstructed the said way,, 

so that the plaintifi could not pass [with vehicles, or on foot, or in any manner] along the way [and has ever sinoa 
wrongfully obstructed the same]. 

4. (State special damage if any), 

[As in paras, 4 and 5 of Form No, i, and Belief claimed,] 


No. 26. 

OBSTRUCTING A HIGHWAY. 

(Title.) 

1. The defendant wrongfully dug a trench and heaped up earth and stones in the public highway leading 

from to so as to obstruct it. 

2, Thereby the plaintiff, while lawfully passing along the said highway, fell over the said earth and 
stones [or into the said trench] and broke his arm, and suffered great pain, and was prevented from attending to 
his business for a long time, and incurred expense for medical attendance. 

[As in paras, 4 and 6 of Form No, 1, and Belief claimed.] 


No. 27. 

diverting a water-course. 

(T%tle,) 

A« B«, the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at the time hereinafter mentioned was, possessed of a mill situated on a [stream] 

known as the , in the village of , district of 

2. By reason of such possession the plaintiff was entitled to the fiow of the stream for working tha 

mUU 

S. On the day of 19 , the defendant, by cutting the 

bank of the stream, wrongfully diverted the water thereof, so that less water ran into the plaintiff’s mill, 

4. By reason thereof the plaintiff has been unable to grind more than sacks per day, 

whereas, before the said diversion of water, he was able to grind sacks, 

per day, 

[As in paras, 4 and 5 of Form No, 1, and Belief claimed,] 


No. 28. 

obstructing a bight to use WATER FOR IRRIGATION. 

(Title.) 

A, B., the above-named plaintiff, states as follows : — 

1. plaintiff is and was at the time herein after mentioned, possessed of certain lands situate, etc,, and 
entitled to take and use a portion of the water of a certain stream for irrigating the said lands. 

2. On the day of 19 , the defendant prevented the plaintiff 

from taking and using the said portion of the said water as aforesaid, by wrongfully obstructing and diverting the 
said stream. 

[As in paras. 4 and 6 of Forms No. 1, and Belief claimed,] 


No. 29. 

E.INJURTES CAUSED BY NEGLIGENCE ON A RAILROAD, 
(Title.) 

A. the above-named plaintiff, states as follows!; — 

1. On the day of 

psssengers by railway between 


19 , the defendants were common carriers of 
and 



[App, A.] [THE CODE OF] CIVIL PROCEDUBE, 1908 1492 

^ 2. On that day the plaintifi was a passenger in one of the carriages of the defendants on the said 

railway. 

3. While he was such passenger, at [or near the station of 

or between the stations of and ], a collision 

occurred on the said railway caused by the negligence and unskilfulness of J)he defendants* servants, whereby 
the plaintifi was much injured [having his leg broken, his head cut, etc., and state the special damage^ if 
anpt as], and incurred expense for medical attendance, and is permanently disabled from carrying on his former 
businesis as [a salesman]. 

[As in paras. 4 and 5 of Forms No. 1, and Belief claimed^ 

[Or thus : — 2. On that day the defendants by their servants so negligently and unskilfully drove and 
managed an engine and a train of carriages attached thereto upon and along the defendants* railway which the 
plaintiff was then lawfully crossing, that the said engine and tram were driven and struck against the plaintiff, 
whereby, etc., as in para 3.] 


No. 30. 

INJURIES CAUSED BY NEGLIGENT DEIVINO. 

(Title.) 

A. jB., the above-named plaintiff, states as follows : — 

1. The plaintiff is a thoemaker, carrying on business at 
The defendant is a merchant of 

2. On the day of ^ 19 , the plaintiff was walking 

southward along Cbowringhee, in the City of Calcutta, at about 3 o 'dock in the afternoon. He was obliged to 

cross Middleton Street, which is a street running into Chowiinghee at right ‘angles. While he was crossing this 
street, and just befoie he could reach the foot-pavenient on the further side thereof, a carriage of the defendant’s 
drawn by two horses under the charge and control of the defendant’s servants, was negligently, suddenly 
and without any warning turned at a rapid and dangerous pace out of Middleton Street into Chowringhee. 

The pole of the carnage struck the plaintiff and knocked him down, and he was much trampled by the 

horses. 

3. By the blow and fall and trampling, the plaintiff’s left arm was broken and he was bruised and injured 
on the side and back, as well as internally, and in consequence thereof the plaintiff was for four months ill and 
in suffering, and unable to attend to his business and incurred heavy medical and other expenses, and sustained 
great loss of business and profits. 

[As in paraSi 4 and 5 of Form No. J, and Belief claimed,} 


No. 31, 

FOR MALICIOUS PROSECUTION. 

{Title.) 

A. B.f the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant obtained a 

warrant of arrest from 

[a Magistrate of the said city, or as the case may be] on a charge of 
, and the plaintiff was arrested thereon, and imprisoned for 
[days, or hours, and gave bail in the sum of 
rupees to obtain his release], 

2. In so doing the defendant acted maliciously and without reasonable or probable cause. 

3. On the day of 19 . the; Magistrate dismissed 

the complaint of the defendant and acquitted the plaintiff. 

4 . Many persons, whose names are unknown to the plaintiff, hearing of the arrest, and supposing the 
plaintiff to be a criminal, have ceased to do business with him ; or in consequence of the said arrest, the plaintiff 
lost his situation as clerk to one E. F. ; or in consequence the plaintiff suffered pain of body and mind, and was 
prevented from transacting bis business and was injured in his credit, and incurred expense in obtaining his 
release from the said imprisonment and in defending bun self against the said complaint, 

[A5 in paras. 4 and 5 of Form No. I, and Belief claimed^ 


No. 32. 

MOVABLES wrongfully DETAINED.^ 

(Title.) 

A. R., the above-named plaintiff, states as follows : — 

1. On the day of 19 , plaintiff owned [or stats 

facts showing a right to the posse ^^lon] the goods mentioaol in the schedule hereto annexed [or describe ths 
goods] i the estimated value ot which is rupees. 

2. From that day until the oommencoment of this suit the defendant has detained the same from the 

plaintiff. ^ 
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3. Before the commencement of the suit, to wit, on the day of 

19 , the plaintiff demanded the same from the defendant, but he refused to deliver them. 

[-45 in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims— 

(1) delivery of the said goods, or rupees in case delivery cannot 

be had ; 

(2) rupees compensation for the detention thereof. 


The Schedule, 


No. 33. 

against a fraudulent purchaser and his transferee with notice. 

(Title.) 

d, B , the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant C. D., for the 

purpose of inducing the plaintiff to sell him certain goods, represented to the plaintiff that [he was solvent, and 
worth rupees over all his liabilities]. 

2. The plaintiff was hereby induced to sell and deliver to C. D. [one hundred boxes of tea], the estimated 

value of which is rupees, 

3. The said representations were false, and were then known by O. 2). to be so [or at the time of making 
the said representations, C. D. was insolvent, and knew himself to be so], 

4. C. D. afterwards transferred the said goods to the defendant E. F. without consideration [or who had 
notice of the falsity of the representation]. 

[As in paras. 4 and 5 of Form No. I,] 

7. The plaintiff claims— 

(1) delivery of the said goods, or rupees, in case delivery cannot be had ; 

(2) rupees compensation for the detention thereof. 


No. 34. 

RESCISSION OF A CONTRACT ON THE GROUND OF MISTAKE. 

(Title.) 

A. JB., the above-named plaintiff, states as follows: — 

1. On the day of 19 , the defendant represented 

to the plaintiff that a certain piece of ground belonging to the defendant, situate at 

contained [ten bighas]. 

2. The plaintiff was thereby induced to purchase the same at the price of 

rupees in the belief t-hat the said representation was true, and signed 
an agreement, of which the original is hereto annexed. But the land has not been transferred to him. 

3. On the day of 19 , the plaintiff paid the 

defendant rupees as part of the purchase- money. 

4. That the said piece of ground contained in fact only [five bighas], 

[As in paras. 4 and 5 of Form No. I J 

7. The plaintiff claims — 

(1) rupees, with interest from the 

day of 19 ; 

(2) that the said agreement be delivered up and cancelled. 


No. 35. 

AN INJUNCTION RESTRAINING WASTE. 

(Title.) 

A. B,, the above-named plaintiff, states as follows: — 

1. The plaintiff is the absolute owner of [describe the property. 

2. The defendant is in possession of the same under a lease from the plaintiff* 

3. The defendant has [cut down a number of valuable trees, and threatens to out down many more for 
the purpose of sale] without the consent of the plaintiff. 

[is in paras. 4 and 5 of Form No. 1.} 

6. The plaintiff e^ai ills that the defendant be restrained by injunction from committing or permitting 
any further waste on the said premises. 

[Pecuniary compensation may also be claimed.^ 
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No. 86, 

INJUNCTION RESTRAINING NUISANCE. 
{Title.) 


A. the above-named plaintiff, states as follows 

1. Plaintiff is, and at all the times hereinafter mentioned was, the absolute owner of [the house. 
No. , Street, Oaloutta], 


2. The defendant is, and at all the said times was, the absolute owner of [a plot of ground in the« 

same street ]. 

3, On the day of 19 , the defendant erected upon his 

said plot a slaughter house, and still maintains the same ; and from that day until the present time has conti- 
nually caused cattle to be brought and killed there [and has caused the blood and offal to be thrown into the 
street opposite the said house of the plaintiff.] 

[4. In consequence the plaintiff has been compelled to abandon the said house, and has been unable to> 
rent the same.] 


[As in paras, 4 and 5 of Form No, 1.] 


7. The plaintiff claims that the defendant be restrained by injunction from committing or permitting any^ 
further nuisance. 


No. 37. 

PUBLIC NUISANCE. 

(Tme,) 

A. B,, the above-named plaintiff, states as follows : — 

1. The defendant has wrongly heaped up earth and stones on a public road known as 

Street at so as to obstruct the passage of the public: 

along the same and threatens and intends, unless restrained from so doing, to continue and repeat the said^ 
wrongful act. 

2. The plaintiff has obtained the consent in writing of the Advocate General [or of the Collector or other 
ofidcer appointed in this behalf] to the institution of this suit. 

[.4s in paras, 4 and 6 of Form No. 2.] 

5, The plaintiff claims — 

(X) a declaration that the defendant is not entitled to obstruct the passage of the pubUc along the^ 
said public road 

(2) an injunction restraining the defendant from obstructing the* passage of the public along the- 
said public road and directing the defendant to remove the earth and stone wrongfully heaped, 
up as aforesaid. 


No. 38. 

INJUNCTION AGAINST THE DIVERSION OF A WATER-COURSE. 

(Title) 

A. B.. the above-named plaintiff, states as follows : — 

[4s in Form No. 27.1 

The plaintiff claims that the defendant be restrained by injunction from diverting the wafer 
aforesaid. 


No. 39. 

RESTORATION OF MOVABLE PROPERTY THREATENED WITH 
DESTRUCTION, AND FOR AN INJUNCTION. 

(Title) 

A, B., the above-named plaintiff, states as follows : — 

1. Plaintiff is, and at all times hereinafter mentioned was, the owner of "[a portrait of his grandfather 
which was executed by an eminent painter], and of which no duplicate exists [or state any facts showing thal 
the property is of a kind that cannot he replaced by money. 1 

2. On the day of 19 , be deposited the same for 

safe keeping with the defendant. 

3. On the day of 19 , he demanded the saine> 

from the defendant and offered to pay all reasonable charges for the storage of the same. 

4. The defendant refuses to deliver the same to the plaintiff and threatens to conceal, dispose of, cut or 
injure the same if required to deliver it up. 

5. No pecuniary compensation would be an adequate compensation to the plaintiff for the loss of th®r 
[painting]. 

[4s in paras. 4 and 6 of Form No. 2.] 

8. The plaintiff claims— 
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(1) that the defendant be restrained by injunction from disposing of, injuring or concealing the said 
[painting] ; 

(2) that he be compelled to deliver the same to the plaintiff. 


No. 40. 

INTEBPLEADER. 

(Title.) 

A. jB,, the above-named plaintiff, states as follows : — 

1. Before the date of the claims hereinafter mentioned G. S. deposited with the plaintiff Idescribe the 
iprcperiy] for [safe keeping]. 

2. The defendant 0. D. claims the same [under an alleged assignment thereof to him from 6^.H',] 

3. The defendant E. F, also claims the same [under an order of (?. Ef. transferring the same to him]. 

4. * The plaintiff is ignorant of the respective rights of the defendants. ^ 

6. He has no claim upon the said property other than for charges and costs, and is ready and willing to 
deliver it to such persons as the Court shall direct. 

6. The suit is not brought by collusion with either of the defendants. 

[^s in parasm 4 and 5 of Form No. J.] 

9. The plamtiff claims — 

(1) that the defendants be restrained, by injunction, from taking any proceedings against the 
plaintiff in relation thereto ; 

(2) that they be required to interplead together concerning their claims to the said property ; 

[(3) that some person be authorized to receive the said property pending such litigation ;] 

(4) that upon delivering the same to smeh [person] the plaintiff be discharged from all liability to 
either of the defendants in relation thereto. 


No. 41. 


ADMINISTRATION BY CREDITOR ON BEHALF OF HIMSELF AND 
ALL OTHER UREDITORS. 


(Title^) 


A* E., the above-named plaintiff, states as follows 
1. B. E., late of 

Indebted to the plamtiff in the sum of 
if any\. 


, was at the time of his death, and his estate still is, 
{Jiere insert nature of deibt and security^ 


2. E. F., died on or about the day of . By his last 

wiR, dated the day of he appointed G. D, his executor [or devised 

his estate in trust, etc., or died intestate, as the case may be]. 


3. The will was proved by C. D. [or letters of administration were granted, etc.]. 

4. The defendant has possessjd himself of the movable [and immovable, or the proceeds of the 
immovable] property of E. E«, and has nW paid the plamtiff his debt. 

[^s in paras. 4 and 6 of Form No. J.] 


7. The plaintiff claims that an account may be taken of the movable [and immovable] property ol 
E. E., deceased, and that the same may be administered under the decree of the Court. 


No. 42. 


ADMINISTRATION BY SPECIFIC LEGATEE, 

(Title.) 

[Alter Form No. 41 thws]— 

[fimit paragraph 1 and commence paragraph E. F., late of 
died on or about the day of • By his last wiU, dated the 

day of he appointed C. D. his executor, and bequeathed to 

the plaintiff [here state the spec%fic legacy.] 

For paragraph 4 substitute — 

The defendant is in possession of tho movable property of E. E., and, amongst other things, of the said 
[here name the subject of the specific bequest]. 

For the commencement of paragraph 7 substitute — 

The plaintiff claims that the defendant may be ordered to deliver to him the said [h&re name the subject 
^f the specific bequest]^ or that etc. 
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No. 43. 

ADMlNISTjBATION BY PECUNIARY LEGATEE. 

.(TtHe.) 

[Alter Form No, 41 thttsl — 

[Omit paragraph 1 and substitute for paragraph 2\ E, F,^ late of 
, died on or about the day of . By his last 

will, dated the day of he appointed C. D, his executor, and 

bequeathed to the plaintifi a legacy of rupees. 

In paragraph 4 suhst%tute “legacy ’* for “debt." 

Another form, 

(TiOe.) 

E. F.f the above-named plaintiff states as follows : — 

1. A, B of K. in the died on the day of 

By his last will, dated the day of . he 

appointed the defendant and M, N. [who died in the testator's lifetime] his executors, and bequeathed his 
property, whether movable or immovable, to his executors in -trust, to pay the rents and income thereof to the 
plaintiff for his life ; and after his decease, and in default of his having a son who should attain twenty-one, or a 
daughter who should attain that age or marry, upon trust as to his immovable property for the person who 
would be the testator’s heir-at-law, and as to his movable property for the persons who would be the testator’s 
next-of-kin if he had died intestate at the time of the death of the plaintiff, and such failure of his issue as 
aforesaid. 

2. The ^11 was proved by the defendant on the day of 

. Ihe plaintiff has not been married. 

3. The testator was at his death entitled to movable and immovable property ; the defendant entered 
into the receipt of the rents of the immovable property and got in the movable property ; he has sold some part 
of the immovable property. 

[ils in paras, 4 and 5 of Form No, i.] 

6. The plaintiff claims — 

(1) to have the movable and immovable property of A. B, administered in this -Court, and for 
that purpose to have all proper directions given and accounts taken ; 

(2) such further or other relief as the nature of the case may require# 


NO. 44. 

EXECUTION OF TRUSTS. 

(T%tle,) 

A, B,, the above-named plaintiff, states as follows : — 

1. He is one of the trustees under an instrument of settlement bearing date on or about the 

day of made upon the marriage £, F, and G, H., the father and 

another of the defendant [or an instrument of transfer of the estate and effects of E, F, for the benefit of C, J>„ 
the defendant, and the other creditors of E, F,"], 

2. A, B,t has taken upon himself the burden of the said trust, and is in possession of [or of the 
proceeds of] the movable and immovable property transferred by the sdKl instrument. 

3. C, D. claims to be entitled to a beneficial interest under the instrument. 

[As in paras, 4 and 5 of Form No, 1,1 

“ er the plaintiff is desiroufi to account for all the rents and profits of the said immovable property [and 
the proceeds of the sale of the said, or of part of the#«a4dy immovable property, or movable, or the proceeds of 
the sale of, ®r of part of, the said movable property, or the profits accruing to the plaintiff as such trustee in 
the execution of the said trust] ; and he prays that the Court will take the accounts of the said trust, and also 
that the whole of the said trust estate may be administered m the Court for the benefit of C, D,t the defendant, 
and all other persons who may be interested in such administration, in the presence of C, D ., and such other 
persons so interested as the Court may direct, or that 0. D., may show good cause to the contrary. 

[iV.JB . — Where the swt %s by a beneficiary ^ the plaint may be modelled^ mutatis mutandis, on the 
plaint by a legatee.] 


No. 45. 

FORECLOSURE OR SALE. 
(Title,) 

A, B., the above-named plaintiff, states as follows : — 

1. The plaintiff is mortgagee of lands belonging to the defendant. 

2. The following are the particulars of the mortgage 

(a) (date); 

(b) (names of mortgagor and mortgagee) ; 

(c) (sum pepjired) ; 
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((2) (rate of interest) ; 

(e) (property snbjeot to mortgage) ; 

(/) (amount no-w* due) ; 

(g) {if the plaintiff*^ title is derivative, state shortly the transfers or devolution under whieh he 
claims), 

{If the plaintiff is mortgagee in posession, add) 

3. The plaintiff took possession of the mortgaged property on the 
day of and is ready to account as mortgagee in possession from that time. 

[As in paras, 4 and S of Form No. i.] 

6. The plaintiff claims— 

(1) payment, or in default [sale or] foreclosure [and possession] ; 

IWhere Order S4, Buie 6, applies.'] 

(2) in case the proceeds of the sale are found to be insufficient to pay the amount due to the plaintiff 

then that liberty be reserved to the plaintiff to apply for a decree for the balance. 

No. 46. 

REDEMPTION. 

(TiUe,) 

A, B„ the above-named plaintiff, states as follows: — 

1. The plaintiff is mortgagor of lands of which the defendant is mortgagee. 

2. The following are the particulars of the mortgage 

(а) (date) ; 

(б) (names of mortgagor and mortgagee) ; 

(c) (sum secured) ; 

{d) (rate of interest) ; 

(e) (property subject to mortgage) ; 

(•/) {if the plaintiff s title is derivative, state shortly the transfers or devolution under wMoh 
he claims, 

{If the defendant is mortgagee in possession, add) 

3* The defendant has taken possession (or has received the rents) of the mortgaged property. 

[As in paras, 4 and 5 of Form No, 1.] 

6. The plaintiff claims to redeem the said property and to have the same reoonveyed to him [and to* 
have possession thereof]. 


No. 47. 

SPECIFIC PERFORMANCE (No. 1). 

{TiiU,) 

AU R., the above-named plaintiff, states as follows : — 

1. By an agreement dated the day of ' i^xxd 

signed by the defendant, he contracted to buy of [or sell to] the plaintiff certain immovable property thfireia 
described and referred to. for the sum of rupees. 

2. The plaintiff has applied to the defendant specifically to p^form the agreement on his part, but the 
defendant has not done so. 

3. The plaintiff has been and still is ready and willing spedfioally.te perform the agreement on his part., 
of which the defendant has had notice. 

[As in paras, 4 and d of Form No^ Ij 

6. The plaintiff claims that the Oeurt will order the defendant specifically to perform the agreement and 
to do all aets necessary to put the plaintiff in full possession of the said property [or to accept a transfer and 
possession of the said property] and to pay the costs of the suit. 


No. 48. 

SPECIFIC PERFORMANCE (No. 2). 

{Title ) 

A. J5., the above-named plaintiff, states as follows : — 

1. On the day of ^ 19 » the plaintiff and defendant 

entered into an agreement, in vmting, and the original document is hereto annexed. 

The defendant was absolutely entitled to the immovable property described in the agreement. 

2. On the day of 19 , the plaintiff tendered 

rupees to the defendant, and demanded a transfer of the said property by a sufficient 

instrument. 

3. On the day of 19 , the plaintiff again demanded 

such transfer. [Or the defendant refused to transfer the same to the plaintiff.] 


138 A. M. 
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4. The dtiendant has not executed any instrument of transfer. 

5. The plaintifE is still ready and willing to pay the purohase?-money of the said property to thi 
defendant. 

[-4a in paras. 4 and 5 of form No, IJ 

8, The plaintiff claims — 

(1) that the defendant transfers the said property to the plaintiff by a suflioient instrcunent 
[folloiving the terms of the agreement} ; 

(2) rupees compensatien for withholding the same. 


No. 49. 

PARTNEESHIP. 

(Title.) 

A. the above-named plaintiff, states as follows : — 

1 . He and 0. D., the defendant, have been for years [or months] 

past carrying on business together under articles of partnership in writing [or under a deed, or under a verbal 
agreement]. 

2, Several disputes and differences have arisen between the plaintiff and defendant as such partners 
whereby it has become impossible to carry on the business in partnership with advantage to the partners. [Or 
the defendant has committed the following breaches of the partnership articles * 

( 1 ) 

( 2 ) 

( 8 ) ] 

[-4s in paras, 4 and 5 of Form No. I.] 

5. The plaintiff claims — 

(1) dissolution of the partnership ; 

(2) that accounts be taken ; 

(3) that a receiver be appointed. 

(N.B, — In suits for the winding-up of any partnership, omit the claim for dissolution ; and mstead 
insert a paragraph stating the facts of the partnership having teen dissolved^ 

(4) WRITTEN STATEMENTS. 

General defences. 

DeniaU The defendant denies that (set out facts). 

The defendant does not admit that (set out facts). 

The defendant admits that but says that 

Protest* The defendant denies that he is a partner in the defendant firm of 

The defendant denies that he made the contract alleged or any contract with the plaintiff. 

The defendant denies that he contracted with the plaintiff as alleged or at ail. 

The defendant admits assets but not the plaintiff's claim. 

The defendant denies that the plaintiff sold to him the goods mentioned in the plaint ca any of 


them. 


or article of the second 


The suit is barred by article 

Limtamn* schedule to the Indian Limitation Act, 1877*. 

^ The Court has no jurisdiction to hear the suit on the ground that (set forth the 

J urisdiction. grounds). 

r ^ On the day of a diamond ring was delivered by the 

defendant to and accepted by the plaintiff in discharge of the alleged cause of action. 

Insolvency* The deiendant has been adjudged an insolvent. 

The plaintiff before the institution of the suit was adjudged an insolvent and the right to sue vested in 

the receiver. » 

The defendant was a minor at the time of making the alleged contract. 

The defendant, as to the whole claim (or as to Rs. 
part of the money claimed, or as the case may he) has paid into Court 
Rs. and says that this sum is enough to satisfy the plaintiff's oiaun 

[or the part aforesaid]. 

The performance of the promise alleged was remitted on the 
(date). 

The contract was rescinded by agreement between the plaintiff and defendant. 

The plaintiff's* claim is barred by the decree in suit (give the reference). 

The plaintiff is estopped from denying the truth ef (insert statements as tt 
EstoppeU which esioppel is claimed) because (here state the facts relied on as creating the 

estoppel). 

Since the institution of suit, [that is to say, on the 


Minority* 
Payment into Court* 

Performance remitted, 

Rescission, 

Bes judicata. 


Ground of defence 
eiubsequent to :institU‘‘ 
twn of smt* 


day of (set out facts)* 

[a] See now the Indian Limitation Act, 1908 (9 [IX] of 1908). 
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No. 1. 


DEFENCE IN SUITS FOR GOODS SOLD AND DELIVERED. 


1« The defendant did not order the gi^ds. 

3, The goods were not delivered to the defendant. 


8. The price was not Rs. 

^•7 

5. > Except as to Bs. 

6 . ) 


lor] 


, same. as 


7. The defendant [or A. B., the defendant’s agent] satisfied the claim by payment before suit to the 
plaintiff [or to C. D., the plaintiff *s agent] on the 

day of 19 . 

8. The defendant satisfied the claim by payment after suit to the plaintiff on the 

day of 19 . 


No, 2. 

defence in suits on BONDS. 

1. The bond is not the defendant’s bond. 

2. The defendant made payment to the plaintiff on the day according to the condition of the bond. 

8. The defendant made payment to the plaintiff after the day named and before suit of the principal 
and interest mentioned in the bond. 


No. 3. 

DEFENCE IN SUITS ON GUARANTEES. 

1. The principal satisfied the claim hy payment before suit. 

2. The defendant was released by the plaintiff giving time to the principal debtor in pursuance of a 
binding agreement. 


No. 4. 

DEFENCE IN ANY SUIT FOB DEBT, 


1. As to Bs. 200 of the money claimed, the defendant is entitled to set off for goods sold and delivered by 
the defendant to the plaintiff. ^ 

Particulars are as follows : — 


1907, January, 25 - 
„ February, Ist 


2. As to the whole [or as to Rs. 
the defendant made tender before suit of Bs. 
Court. 


Rs. 

150 

* • ... 50 

Total . . . 200 

, part of the money claimed 
and has paid the same into 


No. 5. 

defence in suits fob injuries CAUSED BY NEGLIGENT DRIVING. 

1. The defendant denies that the carriage mentioned in the plaint was the defendant's carriage, and- 
that it was under the charge or control of the defendant's servants. The carriage belonged to 

of Street, Calcutta, livery stable keepers employed by the 

defendant to supply him with carriages and horses ; and the person under whos^ charge and control the said 
carriage was, was the servant of the said • 

2. The defendant does not admit that the said carriage was turned out of Middleton Street either 
negligently, suddenly or without warning, or at a rapid or dangerous pace. 

3. The defendant says the plaintiff might and could, the exercise of reasonable care and diligence, 
have seen the said carriage approaching him, and avoided any collision with it, 

4. The defendant does not admit the statements contained in the third paragraph of the plaint. 


No. 6. 

defence in all SUITS FOR WRONGS. 

1. Denial of the several acts [or matters] complained of. 

No. 7. 

DEFENCE IN SUITS FOB DETENTION OF GOODS, 
1. The goods were not the property of the plaintiff. 
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2. The goods were detained for a liea to which the defendant was entitled. Particulars are ai 

follows 

1907, May $rd. To carriage of the goods claimed from Delhi to Calcutta : — 

45 maunds at Bs. 2 per maund ... • • • ... ... Bs*. 90 

No. 8. 

DEFENCE IN SUITS FOR INFRINGEMENT OF COPYRIGHT. 

1. The plaintifi is not the author [assigfnce, efc.]. 

2. The book was not registered. 

8. The defendant did not infringe. 

No. 9. 

DEFFNCE IN SUITS FOE INFRINGEMENT OF TRADE MARK. 

1. The trade mark is not the plaintif ’s. 

2. The alleged trade mark is not a trade mark. 

3. The defendant did not infringe. 


No. 10. 

DEFENCES IN 'SUITS RELATING TO NUISANCES. 


1. The plaintiff *s lights are not ancient [or deny Jiis^other alleged prescriptive rights.] 

2. The plaintiff’s lights will not be materially interfeoied with by the defendant’s buildings. 

3. The defendant denies that he or his servants pollute the water [or do what is complained of]. 

\If the defendant claims the right by prescription or otherwise to do what is complained oft he must say 
so and must state the grounds of the claim, i.e., whether by prescriptiont grant or what.} 

4. The plaintiff has been guilty of latches of which the following are particulars 

1870. Plaintiff’s mill began to work. 

1871. Plaintiff came into possession. 

1883. First complaint. 

6. As to the plaintiff’s claim for damages the defendant will rely on the above grounds of defence, and 
^yfl that the acts complained of have not produced any damage to the piaintiff, [1/ other grounds are relied 
int they must be statedt e.g., hmitation as to past damage.} 

No. 11. 

DEFENCE TO SUIT FOR FORECLOSURE. 


1. The defendant did not execute the mortgage. 

2. The mortgage was not transferred to the plaintiff [if mote than one transfer is alleged^ say which is 
denied). 

3. The suit is barred by article of the second schedule to the Indian 

loihitation Act, 1877 . 

4. The following payments have been made, vis : — 

Rb. 


{Insert date) — , ... ... • . 

(Insert date) , 

5. The plaintiff took possession on the of 

haa xeo^ved the rents ever since. 

8. That plaintiff released the debt on the of 

7. The defendant transferred all his interest to A, B, by a document, dated 

[a] See now the Indian Limitation Aet, 1908 (9 [IX] of 1908). 


1,000 

500 

, and 


No. 12. 


DEFENCE TO SUIT FOR REDEMPTION. 


1. The plaintiff’s right to redeem is barred by article of the second 

schedule to the Indian Limitation Act, 1877 

2. The plaintiff transferred all interest in the property to A. B. 

8. The defendant, by a document dated the day of transfetisd 

all his interest in the mortgage debt and property comprised in the mortgage to A* B. 

4. The defendant never took possession of the mortgaged property, or received the rents thereof. 

[If the defendant admits possession for a time only^ he should state the time and deny possession beyond 
what he admits). 

[a] See now the Indian Limitation Act, 1908 (9 [IX] of 1908). 
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DEFENCE TO SUIT FO^ SPECIFIC PERFORMANCE. 

1. The defendant did not enter into the agreement*. .. 

2. A» B, was not the agent of the defendant {if, alleged hy plaintiff), 

3. The plaintiff has not perfori^ed the fdlowing condition— 

4. The defendant did not^{alleged acts of yart perfprmOMie). 

5. The plaintiff’s title to the property agreed to be sold is not such as the defendant is bound to accept by 
xeason of the following ma>ttQt-~{state^tohy)» 

6. The agreement is uncertain in the following respects— them), 

7. {or) The plaintiff has been guilty of delay* 

8. (or) The plaintiff has been guilty of fraud (or misrepresentation). 

9. (or) The agreement is unfair. 

10. (or) The agreement was entered into by mistake. 

- 11. The following are particulars of (7), (8), <9), (10) (or as the case may he). 

12. The agreement was rescinded under Conditions of Sale^ No. 11 (or by mutual agreement). 

(In cases where damages are claimed and the defendant disputes Ms UabiUty to damages, he must deny 
ihe agreement or the alleged breaches, or show whatever other ground of defence he intends to rely on e,g,j 
•the Indian Limitation Act, accord and satisfaction, release, fraud, etc.) * 


No. 14. 

DEFENCE IN ADMINISTRATION SUIT BY PECUNIARY LEGATEE. 

M 1, A, B.*s will contained a charge of debts; ha died insolvent; he was entitled at his deaith to some 
immovable property which the defendant sold and which produced the net sum of Rs. 

and the testator had some movable property which the defendant got in, and which produced the net sum of 
Bs. 

2. The defendant apphed the whole of the said sums and the sum of Rs. which 

the defendant received from rents of the immovable property m the payment of the funeral and testamentary 
expenses and some of the debts of the testator. *u 

3. The defendant made up his accounts and sent a copy thereof to the plaintiff on the 

day of 19 , and offered the plaintiff free access to the vouchers to 

verify such accounts, but he declined to avail himself of the defendant's offer. 

4. The defendant submits that the plaintiff ought to pay the costs of this suit. 


No. 15. 

PROBATE OF WILL IN SOLEMN FORM. 


1, The said will and codicil of the deceased were not duly executed 
^Indian Succession Act, 1865 lor of the Hindu Wills Act, 18703.* 


fording to the provisions of the 


2. The deceased at the time the said will and codicil respectively purport to have been executed, was not of 
sound mind, memory and imderstanding. 

3. The execution of the said wUI and codicil was obtained by the undue influence of the [and 

others acting with him whose uames are at present unknown to the defendant]. 


4. The execution of the said will and codicil was obtained by the fraud of the plaintiff, such fraud so far 
is within the defendant’s present knowledge, being l^ate the nature of the fraud] . 


5. The deceased at the time of the execution of the said will and codicil did not know and approve of the 
contents thereof [or of the contents of the residuary clause in the said will, as the case may be], 

6. The deceased made his true last will, dated the 1st January, 1873, and thereby appointed the defendant 
sole executor thereof . 


The defendant claims— 

(1) that the Court will pronounce against the said will and codicil propounded by the plaintiff; 

(2) that the Court will decree probate of the will of the deceased, dated the 1st January, 1878, in solexmf 
form of law. 


[a] See now the Indian Succession Act, 1925 (39 [XXXIX] of 1925). 


No. 16. 

PARTICULARS. (O. 6, r. 5.) 

(Title of suit.) 

The following are the particulars of (fiere state the matters in respect of which 
Particulars, particulars ham been ordered) delivered pursuant to the order of the 
of 

(Mere set out the particulars ordered tn paragraphs if necessary^ 
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APPENDIX B. 

PROCESS. 


Ko.l. 

SUMMONS FOR DISPOSAL OF SUIT. (O. 5. it. 1. 5.) 

. {TiOe.) 

To 

IN^amCt description and place of reaidence.l 

Whbrbas has instituted a suit 

against you for you are hereby summoned to> 

appear in this Court in person or by a pleader duly instructed^ and able to answer all material questions relating, 
to the suit, or who shall be accompanied by some person able to answer all such questions, on the 

day of 19 , at o’clock 

in the noon, to answer the claim; and as the day fixed for your 

appearance is appointed for the final disposal of the suit, you must be prepared to produce on that day 
aU the witnesses upon whose evidence and all the documents upon which you intend to rely in support of your 
defence. 

Take notice that, in default of your appearance on the day before mentioned, the suit will be heard and 
determined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 . 

eT udge. 

Notice,^! Should you apprehend your witnesses will not attend of their own accord, you can have a 
summons from this Court to compel the attendance of any witness, and the production of any 
document that you have a light to call upon the witness to produce, on applying to the Court and on 
depositing the necessary expenses. 

2. If you admit tho claim, you should pay the money into Court together with the costs^ 
of the suit, to avoid execution of the decree, which may be against your person or property,, 
or both. 

PROVINGlAt AMENDMENTS. 

BOMBAY 

The following note shall be insetted in red ink in Forms Nos* 1, 2, 3, 5 and 6 : — 

** Also take notioe that in default of your filing an address for seivioe on or before the date mentioned you 
.j^re liable to have your defence struck out.” [15-10-1930.1' 

4SALGUTTA 

Insert the following Form and number it as lA : — 

“No. lA. 

SUMMONS TO DEFENDANT FOR ASCERTAINMENT WHETHER THE SUIT 
WILL BE CONTESTED. (O. 5. rr. 1 and 6.) 

{Title.) 

To 

[Name, description and place of residence.'] 

Whereas . has instituted a suit against you tot 

you ate hereby summoned to appear in th,ls Court in person or by, a pieafier duly instructed, and able to answer 
all material questions relating to the suit on the ", day of 

19 , at ' o’clock in the ^ noon in order that on that 

day -you^ifiay inform the Court whether you will or will not contest the claim either iii whole or in part and, 
in order that in the event of your deciding to contest the claim either in whole or in part, directions may be given 
to you as to the date upon which your written statement is to be filed and the witness or witnesses upon whose 
evidence you intend to rely in support of your defence are to be produced and also the document or documents 
upon which you intend to rely. 

Take notice that, in default of your appearance on the day before mentioned, the suit will be heard and 
determined In your absence and take further notice that in the event of your admitting the claim cither in whole 
or in part the Court will forthwith pass judgment in accordance with such admissions. 

Given under my hand and the seal of the Court, this day of 19 * 

Seal. J udge, 

Notice. — If you admit the claim either in whole or in part you should come prepared to pay into 
Court the money due by virtue of such admission together with the costs of the suit, to avoid execution of any 
decree which may be passed against your person or property, or both.'* [26-8-1927.] 

MADRAS 

(i) Insert the following “ Note'* ; — 

^*Note . — Also take notice that in default of your filing an address for service bofore the day before 
inentioned you are liable to have your defence struck out.'* [Dis. No. 369 (E) of 1916.] 

(ii) After Form 1, insert the following as Form No. lA : — 



1S03 


[Appi:3J 


[THE CODE OF] CIVIL PROCEDURE, 1908 


‘•No. lA. 


SUMMONS FOR ASCERTAINING WHEATHER A SUIT IS CONTESTED OR NOT, 
AND IF NOT CONTESTED FOR ITS IMMEDIATE DISPOSAL, 


(O. 5.rr. 1, 5.) 


To 


(T%tU.) 

iName^ description and place of residence.} 


Whereas has instituted a suit against you for you 

are hereby summoned to appear in this Court in person or by a pleader duly instructed, and able to answer all 
material questions relating to the suit (or who shall be accompanied by some person able to answer all such 
questions) on the day of 19 , at 

o’clock in the noon and to state whether you contest or do not contest 

"the claim and, if you contest, to receive directions of Court as to the date on which you have'td Ele the written 
:statem6nt, the date of trial and other matters. 

Take notice that in the event of the claim not being contested the suit shall be decided at once. 

Take further notice that in default'of your appearance on the day and hour before mkxtioned, the suit will 
be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 19 * 

Seal, 


Judge, 

Notice , — If you admit the claim you should pay the money into Court together with the costs of the 
suit, to avoid execution of the decree, which may be against your pdirson or property, or both.** 

[P. Dis. No. 7 of 1927.] 

<81ND 

Insert the following note in red ink in Forms Nos. 1, 2, 3, 5 and 6 : — 

“ Also take notice that in default of your filing an address for service on or before the date mentioned you 
are liable to have your defence struck out.** 


No. 2. 

SUMMONS FOR SETTLEMENT OF ISSUES. (0. 5, rr, 1, 6.) 

(TitU,) 

To 

INamCj description and place of residence^ 

Whereas 

has instituted a suit against you for you are hereby summoned 

to appear in this Court in person, or by a pleader duly instructed, and able to answer all material questions 
relating to the suit, or who shall be accompanied by some person able* to answer all such questions on 
the day lof ‘ 19 , at 

o'clock in the “ » / J i noon, to answer the nlairw ; 

and you are directed to produce on that day all the documents upon which you intend to rely in support xAfoxM 
defence. _ ; , 

Take notice that in default of your appearance on the day before mentioned, the suit will be heard and 
■determined in your absence. 

Given under my hand and the seal of the Court, this day of 


Nothce. — 1- Should you apprehend your witnesses will not attend of their own accord, you can have ft 
summons from this Court to compel the attendance of any witness, and the production of any 
document that you have a right to call on the witness to produce, on applying to the Court and on 
depositing the necessary expenses. 

2. If yon admit the claim, you should pay the money into Court together with the costs of thq 
suit, to avoid execution of the decree, which may be against your person or property, or both. 

PROViNCiAL AMENDMENTS. 

BOMBAY 

. See the Local Amendment ol Bombay for Form No, 1, Appendix B. 

BIND 

See the Local Amendment of Sind for Form No. 1, Appendix B, 


To 

Whereas 
lias instituted a suit 


No. 3. 

SUMMONS TO APPEAR IN PERSON,. (O. 5, r. 3.) 

(Title.) 

[Nawe, description and place of residence,} 
against you for 


yor are hereby 
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summoned to uppear in this Court in person on the day of 

19 a at o’clock in the 

noon, to answer the claim ; and you are directed 

to produce on that day all the documents upon which you intend to rely in support of your defence. 


Take notice that, in default of your appearance on the day before mentioned, the suit will be heard andi 
determined in your absence. 

Given under my hand and the seal of the Court, this day ot 

19 . 


Judges 


BOMBAY 


PBOVINCIAL AMENDMENTS. 


SIND 


See the Local Amendment of Bombay for Form No. 1, Appendix B. 
See the Local Amendment of Sind for Form No. 1, Appendix B. 


No. 4. 


SUMMONS IN SUMMAEY SUIT ON NEGOTIABLE INSTBUMENT, 

(O. 37, r. 2.) 

(Title.) 

To 

[Kamet description and place of residence,’] 

Whbrbas ** has instituted a suit against you under Order XXXVII of the- 

Code of Civil Procedure, 1908, for B . , balance of principal and- 

interest due to him as the of a , of which a copy 

is hereto annexed, you are hereby summoned to obtain leave from the Court within ten days from the service 
hereof to appear and defend the suit, and within such time to cause an appearance to be entered for you.- 
In default whereof the plaintid will be entitled at any time after the expiration of such ten days to obtain a decree 
for any sum not exceeding the sum of Bs. 

and the sum of Bs. for costs » [together with such interest, if any, from 

the date of the institution of the suit as the Court may order] . 

Leave to appear may he obtained on an appEc§.tlon to the Court supported by affidavit or declaration 
showing that there is a defence to the suit on the merits, or that it is reasonable that you should be allowed 
to appear in the suit* 

Given under my hand and the seal of the Court, this day of 

19 • 

Judge, 

[a] Inserted by the Negotiable Instruments (Interest) Act, 1926 (30 [XXX] of 1926), s. 4. 


PBOVINCIAL AMENDMENT. 

iOMBAT 

(i). SvhsUtute the following as Form 4 : — 

“No. 4. 

SUMMONS IN SUMMARY SUIT. 


(0. 37, r. 2.) 


(Title.) 

To 

(Name, description and place of residence.) 

Whereas has instituted a suit against you under Order XXXVII of the* 

Code of Civil Procedure, 1908, for (possession of and for Bs. for 

rent and or mesne prodts, or for Bs. for and interest, or as the case 

may be) you are hereby summoned within ten days from the service hereof to cause an appearance to 
be entered for you, fn default whereof the plaintiff will be entitled after the expiration of such ten days* 
to obtain a decree for possession and for as the case may be for any sum not exceeding the sum of 
Ks. and the sum of Bs. for costs together with such interest, if any, as 

the Court may order. 


If you cause an apearanoe to be entered for you, the plaintiff will thereafter serve upon you a 
summons for judgment at the hearing of which you will be entitled to ask the Court for leave to defend 
the suit. 


Leave to defend may be obtained if you satisfy the Court by affidavit or otherwise that there is a defence 
to the suit on the merits or that it is reasonable that you should be allowed to defend. 


Given under my hand and the seal of the Court, this 


day of 


19 V 


(ii), Insert the following as Form 4 A : 


J udge.** 
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“No. 4A. 

SUMMONS FOR JUDGMENT IN SUMMARY SUIT. 

[O. 37. r. S (1) 3 

In the Court, 

Suit No. of 19 , 

PlaintiS ; 

versus 

Defendant. 

Upon reading the affidavit of (the plaintiff or as mav be). 

Let all parties concerned attend the (Judge or Subordinate Judge, as may be} on 

day the 

day of 19 , at o’clock 

in the noon on the hearing of an application on the part of the plaintiff that he be at liberty ^-o sign 
judgment in this suit against the defendant (or if against one or some of several insert names) for (possession 
and/or for Ks. for and interest, or as the case 

may be) and costs. 

Dated the day of 19 

This summons was taken out by of 

Pleader for 
To 

. ” [29-9-193®. 1 

No. 5. 

NOTICE TO PEESON WHO/THE COUBT CONSIDERS, SHOULD 
BE ADDED AS CO-PLAINTIFF. 


To 


(O. 1, r, 10.) 

[Namey description and place of residencej 


Whereas has instituted the above suit against 

for and whereas it appears necessary 

that you should be added as a plaintiff in the said suit in order to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved : 

Take notice that you should on or before the day of 19 , 

signify to this Court whether you consent to be so added. ’ 

Given under my hand and the seal of the Court, this day of 

19 . 


PROVINCIAL AMENDMENTS. 

BOMBAY 

See the Local Amendment of Bombay for Form No. 1, Appendix B. 

SIND 

See the Local Amendment of Sind for Form No, 1, Appendix B, 


Judge, 


No. 6. 

SUMMONS TO LEGAL REPBESENXAnVE OF a'dECEASED DEFENDANT. 

(O. 22, r. 4.) 

To 

Whereas the plaintiff instituted a suit in this Court on the 

day of 19 , against the defendant 

who has since deceased, and whereas the said plamtlff has made 
an application to this Court alleging that you are the legal rep'-eseatative of the said 

, deceased, and desiring that you be made the defendant in his 

stead : 

You are hereby summoned to attend in this Court on the day of 

19 / at A.M. to defend the said suit 

and in default of your appearance on the day specified, the said suit wiil be heard and determined in you* 
absence. 

Given under my hand and the seal of the Court, this day of 

19 . 


PROVINCIAL AMENDMENTS. 

BOMBAY 

See the Local Amendment of Bombay for Form No. 1, Appendix B. 

SIND 

See the Local Amendment of Sind for Form No. 1, Appendix B« 


-Judge* 


189 A. M< 
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No. 7. 

OEDER FOR TRANSMISSION OF SUMMONS FOR SERVICE IN THE JURISDICTION 
OF ANOTHER COURT (O. 6, r. 21.) 

(Tide.) 


Wbesbas it is stated that 

in the above salt is at present residing in 
that a summons returnable on the 

to the Court of 

'with a duplicate of this proceeding. 

The court-fee of 

realized in this Court in stamps. 

Dated 19 


defendant 

witness 

: It is ordered 
19 » be forwarded 

. defendant 

for service on the said- 

witness 

chargeable in respect to the summons has been 


ALLAHABAD 

Form No. 7. — An 
{0. 6 B. 21) is cancelled. 


PROVINCIAL AMENDMENT. 


«r udge. 


order for treusmiseion of summons for service in the jurisdiotion of another Court 


No. 8. 

ORDER FOR TRANSMISSION OF SUMMONS TO EE SERVED ON A PRISONER. 

(O. 5. r. 24s) 

To ^ 

The Superintendent of the Jail at 

Under the proviMon of Order V, rule 24, of the Code of Civil Procedure, 1908, a summons In 
duplicate is herewith forwarded for service on the defendant 

^ prisoner in Jail. You are requested to cause a copy 
of the said summons to be served upon the said defendant and to return the original to this Court signed by the 
said defendant, with a statement of service endorsed thereon by you. 

J udge. 


No. 9. 


OEDEB FOE TEANSMISSION OF SUMMONS TO BE SEBVED ON A PUBLIC 
SERVANT OB SOLDIEB. (O. 5, rr. 27, 28.) 

(Title,) 

To 

Under the provisions of Order Y, rule 27 (or 28 as the case may be), of the Code of Civil Procedure, 1908, 
a summons in duplicate is herewith forwarded for service on the defendant 

who is stated to be serving under you. You are requested to cause a copy of the said summons to be served 
upon the said defendant and to return the original to this Court signed by the said defendant, with a 
statement of service endorsed thereon by you. 

Judge, 


No. 10. 


TO ACCOMPANY RETUBNS TO SUMMONS OF ANOTHEE COURT. 

(Title.) 

Bead proceeding from the forwarding 

service on in suit No. 

of 19 , of that Court. 

Read Serving OflBoer’s endorsement stating that the 
the above having been duly taken by me on the oath of 

it IS ordered that the 

be returned to the 
prooeedmg. 


(O. 5. r. 23.) 


for 


and proof of 
and 

with a copy of this 


Judges 

Note,— This form will be applicable to process other than summons, the service of which may have to be 
enacted in the same maimer. 
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Form No. 10, — A form to accompany return of summons of another Court (O. 5, R. 25) ia 
mfUielUd. 

BOMBAY 

Form No. 10 shall be amended to read as follows 

“No. 10. 


TO accompany returns of summons of another court. (0. 5. r. 23.) 

(TitU.) 


for serrice on 

and proof of the abore 
and 

be returned 
has been duly 


Bead proceeding from the forwarding 

in suit No. of 19 , of that Court. 

Read Serving Officer’s endorsement stating that the 
having been duly taken by me on the oath of 

it is ordered that the 

to the with this proceeding. 

I hereby declare that the said summons on 

served. 

Judge, 

Note , — This form wiU be applicable to process other than summons the service of which may have to be 
adected in the same manner,” [9-9-1910.] 

GALGOTTA 

Insert the words “(or proof of the above having been duly made by the declaration of 

)” after the words “proof of the above having been duly taken by me 
on the oath of [25-7-1928.1 


No. 11. 

AFFIDAVIT OF PROCESS-SERVER TO ACCOMPANY RETURN 
OP A SUMMONS OB NOTICE. (O. 5, r, 18.) 

(Title,) 

, son of 


The affidavit of 
1 

and say as follows : — 

(1) 1 am a process-server of this Court. 

(2) On the 
summons 

issued by the Court of 


day of 


notice 
the 


in suit No. 

day of 


(S) The said 

time personally known to me, and 1 served the said 


19 , for service on 
summons Mm 


19 , 1 received a. 

of 19 , in the said Court dated 
was at tha 


about 


on on the 

notice her 
day of 19 , 

o’clock in the noon at 


him 


his summons 

requiring — signatnre to the original — 

her notice 

(a) 

&) 


by tendering a copy thereof to and 

her 


presence. 


(a) Here state whether the person served signed or refused to sign the process, and in whosa 


(b) Signature of process-server. 
(S) The said 


or 


not being personally known to me 
accompanied me to 
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fiummons him 

on on the 

notice her 
19 , at about 


and pointed out to me a person whom he stated to be the said 

, and I served the said 


19 , at about o'clock in the noon at 

him his summons 

tendering a copy thereof to and requiring signature to the original . 


(a) Here state whether the person served signed or refused to sign the process, and in whose 


presence. 


(b) Signature of process-server. 


(3) The said and the house in which he ordinarily resides being 

personally known to mo, I went to the said house, in and there 

on the day of 19 . at about 

o'clock in the noon, I did not find the said 

( 6 ) 

{a) Enter fully and exactly the manner in which the process was served, with special reference to Order 
rules 15 and 17. 

(b) Signature of process-server. 

or. 

(3) One accompanied me to and there 

pointed out to me which he said was the house in which 

ordinarily resides. 1 did not find the said there. 

(a) 

ih) 

{a) Enter fully and exactly the manner in which the process was served, with special reference to Order 
5, rules 15 and 17« 

(b) Signature of process-server. 

or, ^ 

If substituted service has been ordered, state fully and exactly the manner in which the summons 
wat UTveX with special reference to the terms of the order for substituted service. 

Sworn 

by the said before me this 

Afhrmed 

day of 19 . 

Empowered under Section 139 of the Cods 
of Civil Procedure, 1908, to administer 
the oath to deponents, 

PROVINCIAL AMENDMENTS. 

CALCUTTA 

Substitute the following for the existing form No. 11 • 

“No. 11. 

DEOLABATION OF PROCESS-SERVEB TO ACCOMPANY RETURN 
OF A SUMMONS OR NOTICE. (O. 5, R, 18.) 

(Title,) 

I, , a process-server of this Court, declare :“(1) On the 

day of 19 , I received e 


summons 

issued by the Courjrof 

notice 

said Court, dated 
(2) The said 

summons him 

— — on on the 

notice her 


in suit No. 


of 19 , in the 


day of 19 , for service on 

was at the time personally known to me and 1 served the said 

19 , at about o’clock 


noon at 


by tendering-a copy thereof to- 
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his summons 

and requiring — — signature to the original . 

her notice 

(а) 

( б ) 

(а) Here state whether the person served, signed or refused to sign the process and in whose 

presence. 

(б) Signature of process-server. 

or, 

(2) The said not being personally known to me 

pointed out to me a person whom he stated to be the said , and I served the 

summons him 

aaid on on the day of 19 , at about 

notice her 

o’clock in the ^ noon at by tendering a copy 

him his summons. 

thereof to and requiring signature to the original 

her her notice 

(a) 

ib) 

(n) Here state whether the person served, signed or refused to sign the process and in whose 


presence. 


(6) Signature of process-server* 


or, 


(2) The said and the house in which he ordinarily resides being personally 

known to me, 1 went to the said house, in and there on the 

day of 19 , at about o'clock in the 

t noon, I did not find the said 

W 

(b) 

(а) Enter fully and exactly the manner in which the process was served, with special reference to 
Order 5, Eules IS and 17. 

(б) Signature of process-server. 

or, 

(2) One at pointed out to me 

which he said was the house in which ordinarily resides. I did not 

find the said there. 

^ (a) 

[b) 

(а) Enter fully and exactly the manner in which the process was served, with special reference to 
Order 6, Eules IS and 17. 

(б) Signature of process-server, 

/ or, 

(3) If substituted service has been ordered, state fully and exactly the manner in which tho 
summons was served with special reference to the terms of the order for substituted service,'^ 

[ 25 - 7 - 1928.1 

LAHORE 


Substitute the following form as amended : 

*‘No. 11, 

AFFIDAVIT OF PEOCESS-SERVEB TO ACCOMPANY EETUEN OF A SUMMONS 

OB NOTICE. (O. 6, B. 18.) 

(TitU.) 

The affidavit of , son of I 

make oath 

and say as follows : — 

affirm 

(I ) 1 am a process-server of this Court. 

(21 On the day of 19 I received a 

summons 

issued by the Court of iu suit No. 

notice 

of 19 , in the said Court, dated the day of 

19 , for service on 1 ^ , x-l 

(3) The said was at the time personally, known to me, and 1 served the 

summons him 

said——' on on the day of 19 at about 

notice ‘her 

o’clock in the noon at by tenaermg 
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him his summoDS 

copy thereof to and requiring rignature to the original — 

her her notice 


(а) Here state whether the person servedi signed or refused to sign the process, and in whose presence. 

(б) Signature of process-server. 

or, 

(3) The said not being personally known to me 

. accompanied to 

and pointed out to me a person whom he stated to be the said ^ andl 

summons him 

I served the said on on the day of 

notice her 

19 , at about o’clock in the noon at 

him his summons 

by tendering a copy thereof to and requiring singnature to the original 

her her notice 

(а) 

( б ) 

(а) Here state whether the person served, signed or refnsed to sign the process, and in whose 

presence. 

(б) Signature of process-server. 

or, 

(8) The said 
personal!; known to me 


pointed out to me by 
house in 


noon I did not find the said 

((a) 


and his house in which he ordinarily resides being 

I went to the said 


day of 


19 , at 


and there on the 
fore 


o’clock in the- 


1 ( 6 ) 


1 was told that 


I neii 


I enquired 


after 


neighbours. 


and would not be back till 


had gone ta^ 

Signature of process-server, 
or, 

^ If substituted service has been ordered, state fully and exactly the manner in which the summons was 
Merved with special reference to the terms of the order for substituted service. 

Sworn 

by the said before me this day of 

Afdrmed 

19 . 

Empowered under Section 139 of the Code 
of Civil Procedure, 1908, to administer 
the oath to deponents.** [12-6-1909.1 

H.-W. F. P. 

Substitute the following for the third and fourth parts of (3) in Form No. 11 : — 

(3) The said and his house in which he ordinarily resides 

being personally known to me 

-I went to the said house in and there on the day of 


pointed out to me 


said 

I was told that 
be back till 


19 , at 


fore 


o’clock in the noon. I did not find the 

after 

. I enquired from neighbours, 

had gone to and would not 

Signature of process-server.** 


No. 12, 

NOTICE TO DEFENDANT. (O. 9, r. 6.) 

^ (TitU.) 

To 

[Name, description and place of residence.] 

Whereas this day was fixed for the hearing of the above suit and a summons was issued to you and the 
plaintiff has appeared^ in this Court and you did not so appear, but from the return of the Nazir it has been 
proved to the satisfaction of the Court that the said summons was served on you but not in sufficient time te 
enable you to appear and answer on the day fixed in the said summons ; 
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Notice is hereby given to you that the bearing of the suit is adjourned this day and that the 
day of 19 . is now fixed for the hearing of the 

P fiTTifl ; in default of your appearance en the day last mentioned the suit will be heard and determined in your 


Givbn under my hand and the seal of the Ck)urt, this 
19 * 


PROVlNCIilL AMENDMENT. 


JIADBAS 

Insert the following as Form No. 12 A : — 


“No. 12 A. 


notice to THE PROPOSED GUARDIAN OF A MINOR- 


DEFENDANT 


RESPONDENT 


day of 

Judge, 

[24-11-1921] 

(0« 32. rr« 3 and 4.) 


To 


(Title.) 


Take notice that X • 


[Name, description and place of residence of proposed guardian.] 
plaintifi 


appellant 


has presented a petition to the Court praying 


defendant(s) 


^hat you be appointed guardian ad litem to the minor , and that 

respondent(s) 

lihe same will be heard on the day of 19 , 

2. The affidavit of X has been filed in support of this application. 

defendant(s) 

3. If you are willing to act as guardian for the said you are required lo sign (or affix your 

respondent{s) 

.mark to) the declaration on the back of this notice. 

4. In the event of your failure to signify your express consent in manner indicated above, take further notice 
that the* Court may proceed under O. 32 R, 4, Code of Oivil Procedure, to appoint some other suitable person or 

defendant's) 

one of its officers as guardian ad litem of the minor — — aforesaid. 

respondent (s) 

Dated the day of 19 . 

(Signed) 

(To he printed on the reverse.) 

1 hereby acknowledge receipt of a du^cate of tins noticd and consent to act as guardian of the 
defendant(s) 

jninor — therein mentioned. 


i6spondent(s) 


(Signed) Y, Z.“ 


Witnesses : 

1 . 

2 * 


No,13, 

SUMMONS TO WITNESS. 


(0. 16, rr. 1, 5.) 


(TiUe.) 


To 

Whbreas your attandanoe i* required to . i. i.®“ . 

in the above suit, you are hereby required [personally] tot 

appear before this Court ^ forenoon, and to bring with you (or to send tpthis 

Court]. 

A sum of Rs » travelling and other expenses and subsistenoa 

Allowftucefor onedav. is herewith sent. If you fail to comply with this order without lawful excuse, you 
will be subject to the^ consequences of non-attendance Md down in rule 12 of Order XVI of the Code of Civil 
Procedure, 1908. 

Given under my hand and the seal of the Court, this day of 19 . 


NoUce —ID If YOU are summoned only to produce a document and not to give evidence, you shall be deemed 
to*have complied with the summons if you cause such document to be produced in this Court on the day and 
hour aforesaid. 

(2) If you are detained beyond the day aforesaid, a sum of Rs. 
will be tendered to you for each day’s attendance beyond the day specified. 
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MADRAS 

(») Add the following to Notice (I) in the above form : — 

“ If the document you are summoned to produce is an entry in a letter-book, or a shop-book, or other 
account in current use, and you are desirous ot receiying back the document, you may furnish along with the 
document a copy of the entry,** [P, Dis. No. 669 of 1938] 

(ii) Insert the following as Form No. 13 A : — 

• “ No. 13A, 

oeetifioate of attendance to an officer of government summoned 

AS A witness in A SUIT TO WHICH THE CROWN IS A PARTY. 

(0. 16, r. 4A) 

(Cause htle.) 

This is to certify that _ (name) (designation) being a 

Government servant from the province of (name) was summoned to give evidence in 

his odiciaL capacity on behalf of the 
plaintiff 

in the above and was in attendance in this Court from the day of 

defendant 

to the day of 

19 (inclusive) and that a sum of Rupees has been paid into Court by the 

plaintiff 

towards his travelling and sub^lstence allowance for days according te- 

defendant 

has been 

the scale prescribed by the Government of the province of (name) and that the said amount 

has been 

——remitted to the Government treasury at 
will be 

to be credited to Government under the head * XXI' D— 
Miscellaneous Fees and Fines* ' 

Dated the day of 19 . 

Presiding J udge or Chief Ministerial 0 fficer** [2-3-'1942.] 


No. 14. 

PROCLAMATION REQUIRING ATTENDANCE OF WITNESS. (0. 16. r. 10.) 

(Title ) 

T?o 

Whereas it appears from the examination on oath of the serving officer that the summons could not be 
served upon the witness in the manner prescribed by law; and whereas it appears that the evidence of the witness 
is material, and he absconds and keeps out of the way for the purpose of evading the service of the summons : 
This proclamation is, therefore, under rule 10 of Order XVI of the Code of Civil Procedure, 1908, issued, requiring 
the attendance of the witness in this Court on the day of 19 ^ 

o'clock in the forenoon and from day to day until he shall have leave 
to depart ; and if the witness fails to attend on the day and hour aforesaid he will be dealt with according 
to law. 

Given under my hand and the seal of the Court, this day of 

19 . • 

, Judge. 


No, 16. 

PROCLAMATION REQUIRING ATTENDANCE OF WITNESS. (0. 16, r. 10.) 

(T%tle.) 

To 

Whereas it appears from the examination on oath of the serving officer that the summons has 
been duly served upon the witness, and whereas it appears that the evidence of the witness is material 
and he has failed te attend lu compliance with such summons : This proclamation is, therefore, under rule 
10 of Order XVi of the Code of Civil Procedure, 1908, issued, requiring the attendance of the witness in this 
Court on the day of 19 at 

o’clock in the forenoon, and from day to day until he shall have 
leave to depart ; and if the witness fails to attend on the day and hour aforesaid he wUl be dealt with according 
to law. 

Given under my hand and the seal of the Court, this day o£ 

19 . 


Judge. 
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No. 16. 

WARRANT OF ATTACHMENT OF PROPERTY OF WITNESS. 
(0. 16. r. 10.) 

(Title,) 

To 

The Bailiff of the Court. 


Whbb«as the witness 

the period limited in the proclamation issued 
to hold under attachment 
to the value of 
inventory thereof, within 

Given under my hand and the seal of 
19 . 


cited by 

has not, after the expiration of 
for his attendance, appeared in Court; You are hereby directed 
property belonging to the said witness 
and to submit a return, accompanied with an 

days. 

the Court, this day of 

Judge, 


No 17, 

WARRANT OF ARREST OF WITNESS. (O. 16, r. 10.) 
(Title,) 

To 

The Bailiff of the Court, 


Whereas has been duly served with a summons but has failed 

to attend [absconds and keeps out of the way for the purpose of avoiding service of a summons] ; You are hereby 
ordered to arrest and bring the said before the Court. 

You are further ordered to return this wari’ant on or before the day of 

19 with an endorsement certifying the day on and the manner in which it has 

been executed, or the reason why it has not been executed. 

GivBN under my hand and the seal of the Court, this day of 

19 . 


J udge. 


To 


No 18 

WARRANT OF COMM TTAL. (O. 16, r. 16.) 
(Title) 


The Ojficer-in-charge of the Jail at 
Whereas the plaintiff (or defendant) in the above-named suit has made application to this Court that 
security be taken for the appearance of 

to give evidence (or to produce a document), on the day of 

19 ; and whereas the Court has called upon the said « 

to furnish such security, which he has faded to do ; This is to require you to 
receive the said iuto your cubtody in the civil prison and to produce him 

before this Court at on the said day and on such other day or days as 

may be hereafter ordered. « 

Given under my hand and the seal of the Court, this day of 

19 , 

Judge. 


To 


No. 19. 

WARRANT OF COMMITTAL. (O. 16, r. 18.) 
(Title) 


The Oflcer-in-charge of the Jail at 

Whereas ^ , whose attendance is required before this 

Court in the above-named case to give evidence (or to produce a document), has been arrested and brought 
before the Court in custody ; and whereas owing to the absence of the plaintiff (or defendant), the said 

cannot give such evidence (or produce 
such document) ; and whereas the Couit has called upon the said to give 

security for his appearance on the day of 19 , 

at which he has failed to do ; This is to require you 

to receive the said into your custody in the civil prison and to 

produce him before this Court at * on the day of 

19 . 

Givbn under my hand and the seal of the Court, this day of 

19 . 

Judge. 

PBOVINCIAL AMENDMENT. 

ALLAHABAD 

Add the following as Form No. 20 : — 


190 A. li. 
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“No. 20. 

APPLICATION FOR ISSUE OF SUMMONS TO A PARTY OR WITNESS. 

No. of suit. 

N«»mes of parties. 

In the Court of the 
Date fixed for hearing. 


1 

2 

3 

4 

1 5 

i 

6 

Number of 
witnesses 
to ba 

summoned. 

Name and 
full address 
of each 
person to be 
summoned. 

Rank or 
occupation. 

Distance of 
residence 
from Court. 

Cash paid for 

Name and address of 
person to whom un- 
expended travelling ex- 
penses and diet money 
should be returned. 

Rail. 

Road. 

Travel- 
ling ex- 
penses. 1 

Diet ex- 
penses. 









APPENDIX C. 

DISCOVERY, INSPECTION AND ADMISSION. 


No. 1. 

ORDER FOR DELIVERY OF INTERROGATORIES. (O. 11. r. 1.) 


Im th« Court of 

Civil suit No. 

4. B. 


of 

19 . 

PI linhff. 

C. D.f E, E. and G. 

E. 

against 

Defendants. 

Upon hearing 
filed the 

day of 

and upon reading the a£b davit of 

19 ; It is ordered that the 

be at 

liberty to deliver to the 

coats of this application be 

interrogatories in writing, and that the se id 
do answer the interrogatories as prescribed by Order XI, rule 8, and that the 

No. 2. 


INTERROGATORIES. (O. 11, r. 4.) 

(Title as in No. 1, supra.) 

Interrogatories on behalf of the above-named [plainUff or defendant C. D.] for the cxaniination of lb® 
alwTe-n&med [defmdcnts E. F: and G. E. or plaintiff]. 

1« Did not, etc. 

2. Has not, eto. 

etc. etc., etc. 

ITht defendant F. F. required to answer the mterrogatot les numbered 
IThe defendant Q. E. required to answer the vnterrogatorii s numbered 


No. 3. 

ANSWER TO INTERROGATORIES. (O. 11. r. 9.) 

(Title as ^n No. 2, supra.] 

The answer of the above-named defendant E. F, to the interrogatories for his examination by the above- 
named plaintiff. 

3n answer to the said intei rogatories, I, the above-named E. F,, mate oath aud say as follows 

L ) 

> Enter answers to intenogutories in paragraphs numbered consecutively. 

2 . 3 

8. I object to answer the inteirogatories numbered on the ground 

thi^t [state grounds of objection]. 
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No. 4. 

ORDER FOR AFFIDAVIT AS TO DOCUMENTS, (O. 11, r. 12,) 

(T%tle as %n No, 1, supra.) 

Upon hearing ; It is ordered that 

the do within days from the date of this order, 

answer on affidavit stating which documents are or have been in his possession or power relating to the matter in 
question in this suit, and that the costs of this application be 

No, 6. 

AFFIDAVIT AS TO DOCUMENTS. (0. 11, r. 13.) 

{Title as in No. I. supra.) 

I, the above-named defendant make oath and say as follows : — 

1. I have in my possession or power the documents relating to the matters in question In this suit set forth 
in the first and second parts of the first schedule hereto. 

2. I object to produce the said documents set forth in the second part of the first sobedula hereto IState 
grounds of ohjection] 

3. I have had but have not now. in my possession or power the documents relating to the matters in 
question in this suit set forth in the second schedule hereto. 

4. The last-mentioned documents were last in my possession or power on tstate when and what has 
hecome of them and vn whose possesion they now are] 

5. According to the best of my knowledge, information and belief I have not now, and never had, in my 
possession, custody or power, or in the possessiou, custody or power of my pleader or agent, or in the possession, 
custody or power of any other person on my behalf, any account, book of aocouat, voucher, receipt, letter, 
memorandum, paper or writing, or any copy of or extract from any such document, or any other document 
whatsoever, relating to the matters in question in this sutt or any of them, or wherein any entry has been made 
rdative to such matters or any of them, other than and except the documents set forth in the said first 
and second schedules hereto. 

No. 6. 

ORDER TO PRODUCE DOCUMENTS FOR INSPECTION. (O. 11, r. 14.) 

(T%tle as in No, J, supra^ 

Upon hearing and upon reading the affidavit of 

filed the day of 19 ; it is ordered that the do, at 

all reasonable times, on reasonable notice, produce at , situate at 

the following documents, namely , and that the 

be at liberty to inspect and peruse the documents so produced, and to make notes of their contents. 
In the meantime it is ordered that all farther proceedings be stayed and that the costs of this application be 


No. 7. 

NOTICE TO PRODUCE DOCUMENTS. (O. 11, r. 16.) 

{fUiile as in No\ 1, supra.) 

Take notice that the [pZaiwfiJf or defendant^ requires yOu to prbdnoe *for his inspection the following 
documents referred to in your [plaint or written statement or affidavit dated the 

day of 19 ]. 

^Describe documents required^] 

X. Y., Pleader for ihe 

To Z, (Pleader for the 


No. 8. 

NOTICE TO INSPECT DOCUMENTS. (0. 11. r. 17.) 

{Title as m No. 1, sttpra.] 

Take notice that you can inspect the documents me tioned in your notice of the day of 

19 [except the documents numbered 
^ in that nofice] at [insert place of inspection'} on Thursday next, the 
instant, between the hours of 12 and 4 o’clock. 

Or, that the [plaintiff or defendant} objects to giving you inspection of documents mentioned in your 
notice of the day of 19 , on the ground that 

[state the ground } : — 


No. 9. 

NOTICE TO ADMIT DOCUMENTS. (0. 12, r. 3.) 

{fPitle as m No. 1, supra.) 

Take notice that the piaintifi [ or defendant j in this suit proposes to adduce in evidence ihe several 
documents hereunder specified, and that the same may be icspect^ by the defendant [ or plaintiff ], his pleader 
or agent, at on 

between the hours of ; and the 


between the hours of 
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defendant [or plaintifi ], is hereby required, within forty-eight hours from the last-mentioned hour, to admit 
that such of the said dccunaents as are speel^ed to be originals were respectively written, signed or executed, as 
they purport respectively to have been ; that such as are specified as copies are true copies ; and such dooumenti 
as are stated to have been served, sent or delivered were so served, sent or delivered, respectively, saving all 
just exceptions to the admissibility of all such documents as evidence in this suit. 

G, H., pleader [ or agent ] for phxintifj 
[ or defendant ]. 

To E. F., pleader [ or agent ] for defendant [or pla%ntiff], 

[Here describe the documents and specify as to each document whether it is original or a copy.] 


No. 10. 


NOTICE TO ADMIT FACTS. (0. 12, r. 5,) 

(Title as in No. J, supra.) 

Take notice that the plaintiff [ or defendant ] in this suit requires the'defendant [o» plaintiff] to admit, 
for the purposes of this suit only, the several facts respectively hereunder speeiUed ; and the defendant [ or 
plaintifi ] is hereby required, within six days from the service of this notice, to admit the said several facts, saving 
all just exceptions to the admissibility of such tacts as evidence in this suit, 

G. H., pleader [or agent ] for plaintiff [ or defendcmt ] 
To E. F., pleader [or agent] for defendant [or plaintiff]. 

The facts, the admission of which is required, are 

1. That M. died on the 1st January 1890. 

2. 1 hat he died intestate. 

3. That N. was bis only lawful son. 

4. That 0. died on the 1st April 1896. 

fi. That O. was never married. ■ - - 


No. 11. 

ADMISSION OF FACTS PXJBSUANT TO NOTICE. (0. 12, r. 5). 


(Title as in No, 1, supra) ^ 

The defendant [or plaintifi] in this suit, for the purposes of this suit only, hereby admits the several facta 
respectively htreunder specified, subject to the qualifications or limitations, if any, hereunder specified, saving all 
just exetptions to the admissibility of any such facts, or any of them, as evidence in this suit: 

Provided that this admission is made for the purposes of this suit only, and is not an admission to be used 
against the delendant [or plaintifi] on any other occasion erhy anyone other than the plaintifi [or defendant or 
party requiring the admission]. 

E, F., pleader [or agent] for defendant [or plaintiff], 
To G.H., pleader [or agent] for plaintiff [or defendant]. 

Qualifications or limitations, if 

Facts admitted. any, subject to which they 

are admitted. 


1. That M. died on the 1st January 1890 

2. That he died intestate 

3. That N. was his lawful son 

4. That O. died 

A. That O. WM nerer married 


1 . 

2 . 

3. But not that he was his only lawful eon. 

4. But not that he died on the 1st April 1896. 


No. 12* 

NOTICE TO PRODUCE (GENERAL FORM). (O. 12, r. 8). 

(Title as in No. Jf, supra.) 

Take notice that you are hereby required to produce and show to the Court at the first hearing of this 
suit all books, papers, letter, copies of letters and other writings and documents in your custody, possessleH 
er power, containing any entry, memor|ndum or minute relating to the matters in question in this 
suit, and particularly 

G. H., Pleader [or agent] for plaintiff [or defendant], 
to E, F., pleader [or agent] for defendant [or plaintiff], 

APPENDIX D. 

DECREES. 


No. 1. 


Claim for 


DECREE IN ORIGINAL SUIT, 
(Title,) 


This suit coming on this day for final disposal before 
inthe praaenoe of 


(O. 20, rr. 6, 7.) 


for the plaintifi and of 
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for the defendant, it is ordered and decreed that 
and that the sum of Bs. 
be paid by the to the 

account of the costs of ftiis suit, with interest thereon at the rate of 
per cent, per annum from this ^te to date of realization. 

Given under my hand and the seal of the Court, this 
19 . 


Costs of Suit 


on 

daf ai 
Judg§, 


PLAINTIFF 

1 DEFENDANI. 

1. Stamp for plaint 

2. Do. for power . . 

3. Do. for exhibits , . 

4. Fleader*s fee on Bs. . . 

5. Subsistence for witnesses 

6. Commissioner’s fee . . 

7. Service of process 

Bs. 

A. 

P. 

Stamp for power , • • 

Do. for petition 

Pleader’s fee * • 

Subsistence for witnesses . • 

Service of process . . 

Commissioner’s fee • • 

Bi. 

A 

P. 

L 

Total . . 




Total . . 1 





CAICUTTA 


PBO/lf^CIAL AMENDMENTS. 


Cancel the table under the head ** Costs of Suit ** in Form No. 1 and subsMute therefor the following:^ 

[11-11-1927] 


PLAINTIFF 

1 DEFENDANT. 

1. Stamp for plaint « . 

2. Stamp for power 

3. Stamp for petitions and afiddavits , . 

4. Co-'t's of exhibits including copies 

made under the Banker’s Books 
hudence Act, 1891, 

0. Pleadei ’s fee on Rs. . . 

6.. Subsistence and travelling allow- 
ances of witnesses {inclu£ng those 
of party, if allowed by Judge) , . 

7. Process-fees 

8. Commissioner’s fees 

9. Pemi-paper , . 

10. Costs of transmission of records 

11 . Other costs allowed under the Code 

and General Buies and Orders 

12. Adjournment costs not paid in cash 

(to be added or deducted as the 
case may be) 

Total • • 

Bs. 

A. 

1 

P. 

1. Stamp for power • • 

2. Stamp for petitions and afiddavits • • 

3. Cost of exhibits including copies 

made under the Banker’s Books 
Evidence Act, 1891 . . 

4. Pleader’s fee . . 

5. Subsistence and travelling allow- 

ance of witnesses (including thoae 
of party, if allowed by Judge) . • 

6. Process-fees . • 

7. Commissioner’s fees • • 

8. Demi-paper • • 

9. Costs of transmission of records . » 

10. Other costs allowed under the Code , 

and General Buies and Orders . . 

11. Adjournment costs net paid in cash 

(to be deducted or added as the 
case may be). • • 

Total . • 

Bs. 

A. 

P. 








PATNA 

Substitute the following for the schedule of ** Costs of Suit'* in the form: — 


PLAINTIFF amount j DEFENDANT AMOUNT 



Bs* 

A. 

P. 


Bs. 

A. 

pp: 

1. Stamp for plaint 




1. Stamp for power . * 




2. Stamp for power 




2. Stamp for petition or affidavit . « 




8. Stamp for petition or affidavit 




3. Costs for exhibits 




4. Costs for e^ibits 




4. Pleader’s fee * • 




>5. Pleader’s fee on Ba. . . 




5. Subsistence * • 




6. Subsistence . . 

(а) for plaintif or his agent 

(б) for witnesses 


i 


^ (u) for defendant or his agent . . 

(b) for witnesses 




7. Commissioner’s fee 




6. Commissioner’s fee . « 




8. Service for process . . 




7. Service of process . . 




9, Copying or typing charge . . 




8. Copying or typing charge 




Total . * 


i 

1 ' 


Total . • 
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No. 2. 


SIMPLE MONEY DECREE. (SecUon 34.) 


{Title.) 

Claim foe 

This salt coming on this day for final disposal before 

in the presence of for the plaintifE and of 

for the defendant, it is ordered that the 
do pay to the the sum <4 

Bs. "With interest thereon at the rate of per cent, per annum 

from to the date of rea) Ization of the said sum and do also pay 

Bs. » the costs of his sait, with interest thereon at the rate of 

per cent, per annum from this date to the date of realization. 

Given under my hand and the seal of the Court, this day of 19 , 


Costs of Suit. 


Judge* 


plaintiff. ( DEFENDANT. 


1. Stamp for plaint . . 

8. Do, for power . . 

8. Do. for exhibits . . 

4. Pleader’s fee on Bs. . . 

6. Subsistence for witnesses . . 

6. Commissioner’s fee . . 

7. Service of process . . 

Bs. 

A. 

P. 

Stamp for power . . 

Do. lor petition . , 

Pleader’s fee , , 

Subsistence tor witnesses . • 

Service of process . . 

Commissioner’s fee . , 

Bs. 

i 

A. 

Total , . 




Total . . 


1 


PROVINCIAL AMENDMENT. 

OALCOTTA 

Cancel the table under the head Costs of suit ** in Form No. 2, and substitute therefor ths 
following ; — (Came into force on 1-1-1928). 


plaintiff. 

defendant. 

1. stamp for plaint • « 

3. Stamp for power • . 

8, Stamp for petitions and afddavi ts . . 

4. Costs of exhibits including copies 

made under the Bankers ' Book 
Evidence Act, 1891. . . 

5. Pleader’s iee on Rs. 

fi. Subsistence and travelling 
allowances of witnesses 
(including those of party, 
if allowed by Judge) 

7. Process fees • . 

6. Commissioner's fees • • 

-3»-Deini-paper 

10. Cost of transmission of records 

XI. Other costs allowed under the 

Code and General Buies and 
Orders * . 

12. Adjournment costs not paid in 
cash (to be added or deducted 
as the case may be) . . 

1 Bs. 

A. 

P. 

■ 1 

1. stamp for power . . 

2. Stamp for petitions and affidavits . . 

3. Costs of exhibits including copies 

made under the Banker’s Books 
Evidence Act, 1891 . . 

4. Pleader’s fee . . 

5. Subsistence and travelling 

allowances of witnesses 
(including those of party, 
if allowed by Judge . . 

6 Process fees . . 

7. Commissioner’s fees . , 

8. Demi- paper . . 

9. Cost of transmission of records . « 

10. Other costs allowed under the 

Code and General Rules and 

Orders . , 

11. Adjournment costs not paid in 

cash (to be deducted or added 
as the case may be) # . 

Rs. 

A. 

p. 

Total . • 




Total . . 





• No. 3. 

PRELIMINARY DECREE FOR FORECLOSURE. 

(Order XXXIV, rule 2 — ^Where accounts are directed to be taken.) 

(TitU.) 

This suit coming on this day, etc. ; It is hereby ordered and decreed that it be referred 

fa as the Commissioner to take the accounts following : — 
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{i) an account of what ig due on this date to the plaintiff for principal and interest on his mortgage 

tioned in the plaint (such interest to be computed at the rate payable on the principal, or where 
no such rate is fixed at six per cent, per annum or at such rate as the Court deems reasonable) ; 

{ii) an account of the income of the n ortgaged property received up to this date by the plaintiff or by 
any other person by the order or for the use of the plaintiff or which without the wilful default of the 
plaintiff or such person might have been so received ; 

(tii) an account of all sums of money properly incurred by the plaintiff up to this date for costs, charges 
and expenses (other than the costs of the suit ) in respect of the mortgage-security, together with 
interest thereon (such interest to he con puted at the rate agreed between the parties, or, failing 
such rate, at the same rate as is payable on the principal, or, failing both such rates, at nine per 
cent, per annum) ; 

{iv) an account of any loss or damage caused to the mortgaged property before this date by any act or 
omission of the plaintiff which is destructive of, or permanently injurious to, the property or by 
bis failure to perform any of the duties imposed upon him by any law for the time being in force or 
by the terms of the mortgage-deed. 

2. And it is hereby further ordered and decreed that any amount received under clause (id) or adjudged due 
under clause Hv) above, together with interest thereon, shall first be adjusted against any sums paid by the plaintiff 
under clause (i^i) together with interest thereon, and the balance, if any, shall be added to the mortgage-money or, 
as the ease may be, be debited in reduction of the amount due to the plaintiff on account of interest on the principal 
sum adjudged due and thereafter in reduction or discharge of the principal. 

3. And it is hereby further ordered that the said Commissioner shall present the account to this Court with 

all convenient desj atch after making all just allowances on or before the day of 

, and that upon such report of the Ccmmistionei being received, it shall be confirmed and counter- 
idgned, subject to such modification as may be necessary after consideration of such objections as the parties to the 
mit may make. 

A. And it is hereby farther ordered and decreed — 

(i) that the defendant do pay into Court on or before the day ol 

, or any later date up to which time for payment may be extended by the Court, 
such sum as the Court shall find due, and the sum of Bs. for the costs of 

the suit awarded to the plaintiff ; 

{«) that, on such payment and on payment thereafter before such date as the Court may fix of such 
amount as the Court may adjudge due in respect of such costs of the suit and such costs, charges 
and expenses as may be payable under Bs. 10, together w iih such subsequent interest as may be 
payable under B, 11 of O. 34 of the First Schedule to the Code of Civil Procedure, 1908, the 
plaintiff shall bring into Court all documents in his possession or ptowtr relating to the mortgaged 
property in the plaint mentioned, and all such docun ents shall le delivered over to the defendant, 
or to such perton as he appoints, and the plaintiff sLal., if so re(^uired, re-convey or re transfer the 
said property free from the said mortgage and char ol and frt m all incumbrances created by the 
plaintiff or any person claiming under him or any persf n under whom he claims and free from all 
liability whatsoever arising from the mortgage or this suit and shall, if so required, deliver up to 
the defendant quiet and peaceable possession of the said property. 

5. And it is hereby farther ordered and decreed that, in default of payment as aforesaid, the plaintiff shall 
be at liberty to apply to the Court for a final decree tlxat the deiendant shall thenceforth stand absolutely 
debarred and foreclosed of and from all right to redeem the mortgaged property described in the Schedule annexed 
hereto and shall, if so required, deliver up to the plaintiff quiet and peaceable possession of the said property ,• and 
that the parties shall be at liberty to apply to the Court from time to time as they may have occasion, and on such 
application or otherwise the Court may give such directions as it thinks fit. 

SCHEDULE. 

Description of the mortgaged property, 

[a] Forms 3 to 11 were suhstdtuted by the Transfer of Pioperty (Amendment) Supplementary Act, 1929 
(21 [XXI] of 1929), S. 8 and Schedule. 


No. 3A. 

FEELIMINARY DECBEE FOR FORECLOSURE. 

(O, 84, B. 2 — Where the Court declares the amount due.) 

{Title,) 

This suit coming on this day, etc.. It is hereby declared that the amount due to 

the plaintiff on his mortgage mentioned in the plaint calculated up to tins day of 

Is the sum of Bs. for principal, the sum of Bs. lor interest on the 

said principal, the &um of Bs* for costs, charges and expenses (other than the cost of 

the suit) properly inv:uried by the plaintiff in respect of the mortgage security, together with interest ther^n, and 
the sum of Bs. for the costs of this suit awarded to the plaintiff, making in all the 

sum of Bs. 

2. And it is hereby ordered and decreed as follows : — 

t'i) that the defendant do pay into Court on or before the 

day of or any later date up to which time for pay- 

ment may be extended by the Court of the said sum of Bs. 
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(it) that, on suoh payment and on payment thereafter before snob date as the Court may fix of such 
amount as the Court may adjudge due in respect of suoh costs of the suit and suoh costs, charges 
and expenses as may be payable under E. 10, together with suoh subsequent interest as may be 
payable under B. 11 of O. 34 of the First Schedule to the Code of Civil Procedure, 1908, the 
plaintiff shall bring into Court all documents in his possession or power relating to the mortgaged 
property in the plaint mentioned, and all such documents shall bs delivered over to the defendant, 
or to such person as he appoints, and the plaintiti shall, if so required, re-convey or re- transfer tl^ 
said property free from the said mortgage and clear of and fr)n all inouinbranoes created by tha 
plaintiff or any person claiming under him or any person under whom he claims and free from ah 
liability whatsoever arising from the mortgage or this suit and shall, if so required, deliver up to 
the defendant quiet and peaceable possessiou of the said property. 

3« And it is hereby further ordered anl decree i that, in default of pi/ neat as aforesaid, tha plaintiff may 
to the Court for a final decree that the defendant shall theaeef jcth sfcan I abselut dy debarred a nd foreclosed 
^and from all right to redeem the mortgaged pcope'ty described in the Sehadile annexed hereto an d shall if so 
M^uired, deliver up to the plaintiff quiet and peaceable possession of the sul property ; and that the parties shaU 
be at liberty to apply to the Court trom time to time as they may have occasion, and on such applica tion or other* 
uSae the Court may give such directions as it thinks fit. 

SCHEDULE. 

Description of the mortgaged property. 

No. 4. 

FINAL DECREE FOR FOREOLOSaRE. 

(0. 34, R 3.) 

(TiiU,) 

Upon reading the preliminary decree passed in this suit on the 

day of and further orders ^11 any) dated the 

day of and the application of the plaintiff dated the 

day of for a final decree 

and after hearing the parties and it appearing that the payment directed by the said decree and ord ers has not been 
made by the defendant or any person on his behalf or any other person entitled to redeem the said mortgagee : 

It is hereby ordered and decreed that the defendant and all parsons claiming through or under him be and 
they are hereby absolutely debarred and foceoloseJl of and from all right of redemption of and in the property in 
the aforesaid preliminary decree mentioned ; ^ [and (t/ ths defenlant be in possession of the said mortgaged 
property) that the defendant shall deliver to the plaintiff quiet and peaceable possession of the said mortgaged 
■K^erty]. 

2. And it is hereby further declared that the whole of the liability whatsoever of the defendant up to this 
day arising from the said mortgage mentioned in the plaint or from this suit is hereby discharged and 
eK&nguished. 

* Words not required are to be deleted. 

No. 5. 

PRELIMINARY DECREE FOR SALE. 

(0. 34 R. 4 — Where accounts are directed to be tiken.) 

(Title). 

This suit coming on this day, etc ; It is hereby ordere d and decreed 

ffiait it be referred to as the Commission er to take the 

aeoounts following : — 

(i) an account of what is due on this date to the plaintiff for principal and Interest on h is mortgage 

mentioned in the plaint isuch interest to be computed at tlie rate payable on the principal or where 
no suoh rate is fix^, at six per cent, per annum or at such rate as the Court deems reasonable) ; 

(ii) an account of the income of the mortgaged property receiv d up to this date by the plaintiff or by any 

other person by the order or for thn use of the plaintiff or which without the wilful default of the 
plaintiti or such person might have been so received ; 

(iii) an account of all sums of money properly incurred by the plaintiff up to this date for costs, charges 

and expenses (other than the costs of the suit) in respect of the mortgage-security, together with 
interest thereon (such interest to be computed at the rate agreed between the parties, or, failing 
such rate, at the same rate as is payable on the principal, or failing both suoh rates, at nine 
per cent, per annum) ,* 

(iv) an account of any loss or damage caused to the mortgaged property before this date by any act ox 

omission of the plaintiti which is destructive of, or perraaneatiy injurious to, the property or by 
his failure to perform any of the duties imposed upon him by any law for the time being in force 
or by the terms of the mortgage-deed. 

2, And it is hereby farther ordered and decreed that any amount received under clause (ii) or adjudged due 
ander clause (iv) above, together with the interest thereon, .sh.ill first be adjusted against an/ sums paid by the 
plaintiff under clause (iii), together with interest thereon, and the btlanci, if any, shall be aided to tha mortgage- 
money or, as the case may be, be debited in redaction of the amount duj to the plaintiff on account of interest on 
Hie principal sum adjudged due and thereafter in reduction or discharge of the principal. 
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3. And it is hereby further ordered that the said Commissioner shall present the account to this Court with 
all convenient despatch after makiug all just allowances on or before the 

day of ^ and that 

upon such report of the Commissioner being received, it shall be confirmed and countersigned, subject to such 
modification as may be necessiiry afte: consideration of such objections as the parties to the suit may make. 

4. And it is hereby further ordered and decreed — 

(i) that th#» defendant do pay into Court on or before the day of 

or any later date up to which time for payment 
may be extended by the Court, such sun as the Court shall find due and the sum of 
Ss. for the costs of the suit awarded to the 

plaintiff ; 

that, on such payment and on payment thereafter before such date as the Court may fiz of sueh 
amount as the Court may adjudge due in respeet mf such costs of the suit, and such costs, charges 
and expenses as may be payable under B. 10, together with such subsequent interest as may be 
payable under B. 11 of O. 34 of the First Schedule to the Code of Civil Procedure, 1908, the 
plaintiff shall bring into Court all documents in his possession or power relating to the mortgaged 
property in the plaint mentioned, and all such documents shall be delivered over to the defendant, 
or to such person as he appoints, and the plaintiff shall, if so required, re-convey or re-transfer the 
said property free from the mortgag** and clear of and from all encumbrances created by the 
plaintiff or any person claiming under him or any person under whom be claims and thall, if so 
required, deliver up to the defendant quiet and peaceable possession of the said property. 

5. And it is hereby further ordered and decreed that, in default of payment as aforesaid, the plaintiff may 
apply to the Court lor a final decree for the sale of toe mortgaged property ; and on such application being made 
the mortgaged property or a su‘hclent pirt thereof shall be directed to be sold ; and for the purposes of such sale 
the plaintiff shall produce before the Court, or such officer as it appoints, all documents in his possession or power 
relating to the mortgaged property, 

6. And it is hereby further ordered and decreed that the money realised by such sale shall be paid into 
Court and shall be duly applied (after deduction therefrom of the expanses of the sale) in pay ment of the amount 
payable to the plaintiff under this decree and under any further orders that may be passed in this suit and in 
payment of any amount wnich the Court may adjudge due to*the plaintiff in respect of such costs of the suit, and 
such costs, charges and expenses as may be pa.vabte under B. 10, together with such sub'tquent interest as may 
be payable under R. 11 ot O. 34 of the Fiiv-t Schedule to the Code o Ohil Fiocedure, 1908, and that the balance, 
if any, shall be paid lo the defendant or other persons entitled to receive the same. 

7. And it is hereby further oid^red and dec.'sea that, if the money realised by such sale shall not be 
sufficient for payment in full of the amount payable to the plttintiff as aforesaid, the plaintiff shall be at liberty 
(where such remedy is open to him under the terms of his inorcgsgs and is not barred by aoy Uw loi* the time 
being in force) to apply for a personal decres agamst the defendant rorthe amount of the balance; and that the 
parties are at liberty to apply to the Court from time to time as tney may have occasion, and on such application 
or otherwise the Court may give such directions as it thinks fit. 

SCHEDULE, 

Itescripimv of the mortgaged property. 


No. 5A. 

preliminaby decree for sale. 

(O. 84, B. 4 'When the Court declares the amount due,) 

(TiUe.) 

This suit coming on this , hereby declared that the 

amount due to the plaintiff on the mortgage mentioned in the plaint calculated up to this 

day of Is the sum of Bs. for 

principal, tiie sum of Bs. interest on the said principal, the sum 

of Bs. foi" costs, charges and expenses (other than the costs of 

the suit) properly incurred by the plaintiff in respect of the mortgage-security, together with interest thereon, 
and the sum of Bs. ^he costs of the suit awarded to the plaintiff, 

making in all the sum of Bs. 

2. And it is hereby ordered and decreed as follows ; — 

(<) that the defendant do pay into Court on or before the day of 

or any later date up to which time for payment may be extended by 
the Court, the said sum of Bs. : 

(ii) that, on such payment and on payment thereafter before such date as the Court may fix of such 
amount as the Court may adjudge duo in respect of such costs of the suit and such costs, charges 
and expenses as may be payable under B. 10. together with such subsequent interest as may be 
payable under B. 11 of O. 34 of the First Schedule to the Code of Civil Procedure, 1908, the 
plaintiff shall bring into Court all documents in his possession* or power relating * to the mortgaged 
property' in the plaint mentioned, and all such dooumenta shall be delivered over to the 

190-a A. M. 
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defendant, or to such person as he appoints, and the plaintiff shall, if so required, re-convev 
re-transfer the said property free from the said mortgage and clear of and from all ineumbrancM 
created by the plaintiff or any person claiming under him or any person under whom he data 
and shall, if lo required, deliver up to the defendant quiet and peaceable possession of the 
property. 

3. And it is Leichy further ordered and decreed that, in default of payment as aforesaid, the plaintiff 

may apply to the Ccuit for a final decree tor the sale oi the mortgaged property ; and on such application bta 

made, 11 e mcitgagcd peperty or a sufficient part thereof shall be directed to be sold; and for the purposesS 
such sale the plaintiff shall pioduce before the Court or such effieer as it appoints all documents in his^possessiba 
or power relating to the mortgaged property. 

4. Ard it is hereby further oidercd and decreed that the money realized by such sale shall beiM^ 

into Court and si all he duly applied (aiter deduction therefrom of the expenses of the sale) in payment of^ 

amount jay able lo tie plaintiff under this decree and nnder any luither orders that may be passed in this suit 
and in pajment ot any amount which the Ccurtmay adjudge due to the plaintiff in respect of such costa 
of the suit, and such costs, charges and expenses as may be payable under R. 10, together with such subsequent 
interest as may be fay able under B. 11 of 0. 34 of the First Schedule to the Code of Civil Procedure, 1908^ and 
that the balance, if any, shall be paid to the defendant or other persons entitled to receive the same. ’ 

5. And it is hereby further ordeifd and decreed tlat, if the money realized by such sale shall not be 
sufficient Iti pay mem in full of the an ornt layalle to the plaintiff as aforesaid, the plaintiff shall be at lib^ 
(where such nn tdy is qen to him under the term's of his mortgage and is not barred by any law for the time 
being in force) lo ajply lor a personal decree against the defendant for the amount oi the balance; and that th$ , 
parties art at lil eily lo apjly to the Court from timf to time as they may have occasion, and on such apphoatwn 
or otherwise the Court may give such directions as it thinks fit. 

SCHEDULE. 

T>tscr%pti(m of the ^nortgaged property. 


No. 6. 

FINAL DECREE FOB SALE. (O. 34, R. 5). 

(ntu.) 

Upon reading tbejrreliminary decree passed in this suit on the 
day of aud further orders (if any) dated the 

day of and the application of the plaintiff dated the 

day of for a final decree and after hearing the parties and it 

appearing that the payment directed by the said decree and orders has not been made by the deftndant or anj 
person on his behalf or any other person entitled to redeem the mortgage ; 

It is hereby ordered and decreed that the mortgaged property in the aforesaid preliminary decree 
mentioned 01 a tuil cient part thereof be s(»ld, and that for the purposes of such sale the plaintifl bhaJl produce 
before the Court or such ofiicer as it appomis all documents in his possession or power relating to the mortgaged 
property. 

2 And it is hereby further ordered and decreed that the money realised by such sale shall be paid into 
the Court and shall be duly applied (after deduction therefrom of the expenses of the sale) in \ ayment of the 
amount payable to the plaintiff under the aforesaid preliminary decree and under any fun her orders that may have 
been passed in this suit and in payment of any amount which the Court may have adjudged due to the plaintiff for 
such costs of the suit including the costs of this a j: plication and such costs, charges and exj'enses as may Ite 
payable under Rule 10, together with such subsequent interest as may be payable under R. 11 of O, 54 of the i 
First Schedule to the Code of Civil Procedure, 1908, and that the balance, if any, shall be paid to the defendant ^ 
or other persons entitled to receive the same. 


No. 7. 

PRELIMINARY DECREE FOB BEDl MPTION WHERE ON DEFAULT OF PAYMENT 
BY MORTGAGOR A DECREE FOR FORECLOSURE IS PASSED. 

' (O. 34, R. 7.-^ Where accounts are directed to be taken*) 

(Title.) 

This suit coming on this day, etc, ; It is hereby ordered iwad 

decreed that it be referred to as the Commissioner to take the 

accounts following : 

(f) an account of what is due on this date to the defendant for principal and interest on the mortgage 
mentioned in the plaint (such interest to be computed at the rate payable on the principal 
or where no such rate is fixed, at six per cent, per annum or at such rate as the Court deems 
reasonable) ; 

(it) an account of the income of the mortgared property received up to this date by the defendant or 
by any other person by order or for the use of the defendant or which, without the wilful default of 
the defendant or such person, might have been so received ; 
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(i«) an account of aU sums of mouev properly incurred bv the defendant up to this date for costs, 
charges and expenses (other than the costs of the suit) in respect of the mortgage-security together 
with interest thereon (such interest to be computed at the rate agreed between the parties, or, 
failing such rate, at the same rate as is payable on the principal, or, failing both such rates, at nine 
per cent per annum) ; 

{iv) an account of any lo=s or damage caused to the mortgaged Property before this date hv any act or 
omission of the defendant which is {{< structive of, or permanently injur'ous to, the property or by 
his failure to perform any of the duties imposed upon him by any law for the time be ng in force 
or by the terms of the mort age-deed. 

2. It is hereby further ordered and decreed that any amount received under danse (n) or aiiudged due 
under clause {tv) above, together with interest thereon, shall be adjusted against any sums paid bv the 
defendant under clause (iiO together with interest thereon, and the balance, if any, shall be added to the 
mortgage* money or, as the case may be, be debited in reduction of the amount due to the defendant on 
account" of interest on the principal sum adjudged due and thereafter in reductJbn or discharge of the 
principal. 

3. And it is hereby farther ordered that the said Commissioner shall present the account to this Court 

with all convenient despatch after mahlng a-l just allowances on or before the ^ day of 

, and that u''on such report of the Commissioner being received, it shall be conbrmed 
and countersigned, subject to such modification as may be necessary after consideration of such objections as the 
parties to the suit may make. 

4. And it is hereby further ordered and decreed : 

(i) that the plaintiff do pay into Court on or before the 

day of , » or any later date np to which time for 

payment may be extended by the Court such sam as the Court shall find due and the sum of 
Rs. for the costs of the suit awarded to the 

defendant ; 

{ii) that, on such payment, and on payment thereafter before such date as the Court may fix of 
such amount as the Court may adju Ige due in re-^pect of such costs of the suit and such costs, 
changes and expenses as may be nayable under R. 10, tosetber with snob sub equent interest 
a«5 may be rayableunderE.il of O. 34 of the First Sche<iule to the Code cf Civil Procedure 
1908, the defendant shall bring into Court ail documents in his possession or power relating 
to the mortgaged properry in the plant mentioned, and all such documeats shall be delivered 
over to the plaintiff, or to such pe*son as he appoints and the defendant shill, if so required, 
re convey or re-transfer the said property free from the said mortga^je and clear of and from 
all incumbrances created by the defendant or any person claiming under him or any j erson 
under whom he claims and free from all liability whatsoever arising from the mortgage or this 
suit and shall, if so required, deliver up to the plaintiff quiet and peaceable poshes- ion of the 
said property. 

' $, And it is hereby further ordered and decreed that, in default of payment as aforesaid, the defen'^ant 

be at liberty to apply to the Court for a final decree that the plaintiff shall thenceforth stand absolutely 
debarred and foreclosed of and from all right to redeem the mortgaged property described in the Schedule 
annexed hereto and shall, if so required, deliver up to the defendant quiet and peaceable possession of »he 
said property ; and that the parties shall be at liberty to apply to the Court from time to time a*:- they 
may have occasion, and on such application or otherwise the Court may give such directions as it thinks fit. 

SCHEDULE. 

Description of the mortgaged property^ * 


No. 7A. 

PRELIMINABY DECREE FOR REDEMPTION WHERE ON DEFAULT OF PAYMENT 
BY MORTGAGOR A DECREE FOR SALE IS PASSED, 


(O. 34, R. 7. — ^Where accounts are directed to be taken.) 

(Title.) 

This suit coming on this day* etc. ; It is hereby ordered and 

decreed that it be referred to as the Commissioner to take the accounts 

following : — 

(i) an account of what is due on this date to the defendant for principal and interest on the mortgage 

mentioned in the plaint (snch interest to be computed at the rate payable on the principal or 
where no such rate is fixed, at six per cent, per annum or at such rate as the Court deems 
reasonable) ; 

(ii) an account ot the income of the mortgaged property received up to this date by the defendant or by 

any other person by the order or for the use of the defendant :or which without the wilful default 
of the defendant or such person might have been so received ; 

(Hi) an aecouot of all sums of money properly incurred by the defendant up to this ' date for costs, 
charges and expenses (other than the costs of the suit) in respect of the mortgage-security 
together with interest thereon (such interest to be computed at the rate agreed between the 
parties, or, failing such rate, at the same rate as is payable on the principal, or, failing both such 
rates, (at nine per cent, per annum) ; > r 
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(jf?) an account oi any loss or damage caused to the mortgaged property before this date by any act or 
omission of the defendant which is destructive of, or perm.inently injurious to, the property or by 
his failure to perform any of the duties imposed upon him by any law for the time beingin force 
or by the terms of the mortgage-deed. 

2. And H is hereby further ordered and decreed that any amount received under clause (zi) or adjudged 
due under clause (tt) above, together with interest thereon, shall first be adjubted against any sums paidV 
by the defendant under c'aUEc (t^^) together with inteiest thereon, and the balance, il any, shall be added to the 
moitgage-mouey, or, as the case may be, be debited m reduction of the amount due to the defendant ou 
account of interest on the principal sum adjudged due and thereafter in reduction or dischaige of the principal. 

3. And it is hereby further ordered that the naid Coinmibsioner shall present the account to this Court 
with all convenient despatch after making all lust allowances on or before the day<i 

, and that, upon such leport of the Coinmi&'iionei bemg leeeived, it shall be confirmed 
and countersigned, subject to such modification as may be neee‘^‘'ary after consideration of such objections as the 
parties to the suit may make. 

4. And it is hereby further ordered and decreed — 

(i) that the plaintiS do pay into Court on or before the 

day of or any later date up to which time ler 

payment may be extended by the Court, '-ueh sum as the Coutt shall find due and the sum (rf 
Bs. for the costs of the suit awarded to tbd 

defendant ; 

(ii) that, on such payment and on pa\meut thereafter before such date as the Court may fix of sticih 

amount as the Court may adjudge due in respect of such ccsts of the suit and such oosts, chargei 
and expenses as may be payable under B. 10, together with such subsequent interest as may b 
payable under R. 11 of O. 34 of the First Schedule to the Code of Gi\il Procedure. 1908, tia 
defendant shall bring into Court all documents in his possession or power relating to ihi 
mortgaged property in the plaint mentioned, and all such documents shall be delivered over U 
the plaintifi, or to such person as he appoints, and the defendant shall, if so required, re-convey 
or re-tianafer the said property free from the said mortgage and clear of and from all ineam- 
branoes created by tjie delend^t or any person claiming under him or any person under whom hi 
claims and ehall, if so required, deliver up to the plaintiff quiet and peaceable possession of thi 
said property. 

S, And it is hereby further ordered and decreed that, in default of payment as aforesaid, the defendant may 
avuly to the Court for a final decree lor the sale of the mortgaged property ; and on such application being mads, 
the mortgaged property or a sufihoient part thereof ihall be directed to be sold ; and for the purposes of such sale the 
d^endant fchall produce before the Court or such officer as it appoints all documents in his possession or powei 

to the moilga^ea property. 

6. And it is hereby further ordered and decreed that the money realized by such sale shall be paid into 
Court and shall be duly applied (alter deduction therefrom ol the expenses of the sale) in payment of the amount 
ratable to tbe defendant urder this decree and under any further orders that may be passed in this suit and In 
ray meat of any amount which the Court may adjudge due to tbe defendant m respect of such costs of tbe suit 
and such co&is, charges and expenses as may be payable under E. 10, together with such subsequent interest 'aa 
ma-y be payable under R. 11 of O. 34 of the First Schedule to the Code of Civil Procedure, 1908, and that 
balance, if any> shall be paid to the plaintiff or other persona entitled to receive the same. 

7. And it is hereby fuither ordered and decreed that, if the money realized by such sale shall not 
be sufficient for payment in full of the amount payable to the defendant as afore^ild, the defendant shall 
be at liberty (where such remedy is open to him «i der the terms of his mortgage and is not barred by any 
Isw for Ibe time being in force) to apply ior s. peisonal decree against the plaiutifi for the amount of tbe balance 
and that the parties are at liberty to apply to the Court from time to time as they may have occasion, and on such 
application or otherwise the Court may gjve such directions as it thinks fit. 

SCiiEDCLK. 

Dihcripkon Qj the metigutjed ptoperiij. 


Ko. 7B. 

PBELlMih^ABY DECBEE FOB KiiCEMPlION WHERE ON DEFAULT OF PAYMENT BY 
MOBTGAGOB A DECBEE FOE FOBECLOSURE IS PASSED. 

(O. 34, R. 7 — ^Where tb® Court declares the amount due.) 

{T%iU.) 

Ihis suit coming on this day, etc.; It is hereby declared that 

the amoant due to the defendant on the mortgage mentioned in the plaint Cdlcuiated up to this 
day of is the sum of Ks. 

for principal, the sum of Bs. for yijterest on the said principal, the sum 

for costs, charges aryi-exisnses (other than the costs of the suit) properly incurred 
by the defendant in resiieot oi tbe mortga^es^eurity together with interest thereon, and the sum of 

for the costs of the suit awarded to the defendant, making in all 

titi ium of Be. 
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2. And U is hereby ordered and decreed as follows 

(i) that the plaintiff do pay into Court on oar before the 

day of or any later date up to which time for payment may be extended by the 

Court the said sum of Bs. ; 

(n) that, on such payment and on payment thereafter before such date as the Court may fix of sqc& 
amount as the Court may aajudge due in respect of such costs of the suit and such costs* ohai^ee 
and expenses as may le payable under B. 10, together with such subsequent interest as may be 
payable under B. 11 of b. o4 oi lie Fiist Schedule to the Code of Civil Procedure, 1908, thti 
defendant shall bring into Court ail documents in his possession or power relating to the mort* 
: 5 a^ 5 ed propeity In the plaint mentioned, and all such documents shall be delivered over to the 
plaintiff, or to sitch {.erscn as be appoints, and the defendant shall, if so required, re-convey os’ 
re-transfer the said property free irom the said mortgage and clear of and from all incum* 
brancea created ly the defendant or any person elaiming under him or any person under whom 
he claims, and free lioni all liabi’ity wbatcoever arising from the mortgage or this suit ajidl 
shall. If so rcijiiiredj deliver up to ihe plaintiff quiet and peaceable possession of the said 
property. 

15. Ard it is hereby further ordered and decreed that, in default of payment as aforesaid, ifafj 
defendant maj aj ply to the Court for a final decree that the plaintiff shall thenceforth stand absolatel|^ 
debarred and foreclosed of and from all right to redeem the mortgaged property described in the Schedute 
annexed hereto and shall, if so required, deliver up to the defendant quiet and peaceable possession 
the said proj etly ; and that the parties shall be at liberty to apply to the Court from time to time an 
they iray have cccasion, and on such application ur otherwise the Court may give such direction as i 
Ihinks fit. 

SCHEDULE, 

Description of the mortgaged property. 


No, 7C. 

PEELIMINABY DECEEE FOR BEDEMFTlON WHEBE ON DEFAULT OF PAYMENT 
BY MOBTGAGOB A DECREE FOB SALE IS PASSED. 

(O. o4, B. 7 'Where the Court declares the amount due.) 

{Title.) 

This suit coming on this day, etc. ; It is hereby declared that tho 

amount due to the defendant on the mortgage mentioned in the plaint calculated up to this 

day of is the sum of Bs. for prinoipalj 

the sum of Bs. for interest on the said princi] al, the sum of Bs. 

for costs, charges and expenses (other than the costs of the suit) properly incurred by the defendant in respect oi 
the mortgage-security together with interest thereon, and the sum of Bs. 

for the costs of this suit awarded to ihe defendant, i;;:mahing in all tko 
feum of Rs. • 

*i. And it is hereby ordered and decreed as follows i — 

(i) that the plaintiff do pay into Court on or before the 

day of or any later date up to which time the payment may 

be extended by the Court the said sum of Bs« ; 

(ii) that, on such payment and cn payment thereafter before such date as the Court may fix of 
amount as the Gourt uiay adjudge due in respect of such costs of the suit aud such costs, charge 
and expenses as may be payable under B. 10, together with such subsequent interest as may be 
payable under B. ii of O. 34 of the Fjrst Schedule to the Code of Civil Procedure, 1908, the 
defendant shall bring into Court ail documents in his possession or power relating to the 
mortgaged property in the plaint mentioned, and all such documents shall be delivered over to 
the plamtifi, or such person as he appoints, and the defendant shall, if so required, re-convey 
or re-transfer the said property to the plaintiS free from the sMd mortgage and clear of and 
from alb incumbrances created by the defendant or any person c l ai m i n g nnder him or any person 
under whom he claims and shall, it so required, deliver up to the plainiiff quiet and peaceable 
possession of the said property* 

3. And it is hereby further ordered and decreed that, in default of payment as aforesud, the 
defendant may apply to the Court few a final decree for the sale of the mortgaged prepay ; and on such applioa- * 
tion being made, the mortgaged property or a sufficient part thereof shall be directed to be sold ^ and for thn 
purposes of suok sale the defendant shall produce before the Court or sueh officer as It appoints all documents in 
his possession or power relating to the mortgaged jproperty* 

4. And It is hereby further ordered and decreed that the money r®.lEed by such sale shall be paul 
into Court and shall be duly applied (after deduction therefrom of the expenses of the sale) in payment of the 
amo ud4 payable to the defendant under this decree and under any further oidexs that may be parted in this asB 
and in payment of any amount which the Court may adjudge due to the defendant in respect of such costs of toe 
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gait and such costs, charges and exoenses as may be payable under R. 10, together with such subsequent interest 
afl may be payable under R. 11 of O. 34 of the First Sihaiule to the Code of Oivil Procedure, 1908, and that the 
balance, if any, shall be paid to the plaintiS or other persons entitled to the same. 

5. And it is hereby further ordered and decreed that, if the money realised by such sale shall not 
be sufficient for the payment in fall of the amount piyable to the defend int as aforesaid the dafaadaat 
shall be at Liberty (where such remedy is open to him aider the terms of the mortgage and is not birred 
bv any law for the time being in force) to applv for a personal decree against the plaintil for the amount 
of the balance, and that the parties are at liberty to apply to the Court from time to tlme^ as they 
may have occasion, and on such application or otherwise the Court may give such directious as it 
tbtnlrfl fit. 

SCHEDULE. 

Description of the mortgaged property* 


No. 7D. 


FINAL DECREE FOR FORECLOSURE IN A REDEMPTION SUIT ON 
DEFAULT OF PAYMENT BY MORTGAGOR. 

(O. 34. R. 8.) 

(Tt^Ze.) 

Upon reading the preliminary decree in this suit on the 
day of and farther orders (if any) dated the 

day of , and the application of the defendant 

dated the day of for a final decree and after 

]ies.rfag the parties, and it appearing that the pay m cat as directed by the said decree and orders has 
not been made by the pialntlS or any parson on his behalf or any other person entitled to rddeem the 
mortgage : 

It is hereby ordered and decreed that the plaintiff and all parsons claiming through or und'^r him be 
and they are hereoy absolutely debarred aul foreebsed efani tcon all right of redemption of ani in the 
property in the aforesaid preltmmary decree mentioned^ [ani (if the plaxMiff be in possessio*i of the saii 
mottgaged property) that the plaintiff shall deliver to the defeniant quiet and peaceable possession of the said 
mortgaged property]. 

2. And it is hereby further declared that the whole of the liability whatsoever of the plaintiff up to 
this day arising from the said mortgage mentioned in the plaint or from this suit is hereby disoharg^ 
and extinguished. 

* Words not required are to be deleted. 


No. 7E. 

FINAL DECREE FOR SALE IN A REDEMPTION SUIT ON DEFAULT 
OF PAYMENT BY MORTGAGOR. 


(O. S4. R. 8.) 

(rifle.) 

Upon reaffing the preliminary decree passed in this suit on the 
day of further orders (if any) dated the 

day of I and the applioation of the defendant, dated the 

day of for a final decree and after hearing the parties and it appearing 

that the payment directed by the said decree and orders has not been made by the plaintiff or any person on his 
or any other person entitled to redeem the mortgage : 

It is hereby ordered and decreed that the mortgaged property in the aforesaid preliminary decree mentioned 
or a sufficient part thereof be sold and that for the purposes of such sale the defendant shall pre luce baf ere the 
Ckrart, or such officer as it appobuts, all documents in h^ possession or power relating to the mortgaged property. 

2. And it is hereby further ordered and decreed that the money realised by such sale shall be paid Into 
Court and shall be duly applied (after deduction therefrom of the expenses of the sale) in payment of the amount 
payable to the defendant under the aforesaid preliminary decree and under any further orders that miy have been 
passed in this suit and in payment of any amount which the Court may have adjudged due to the defendant for 
such costs of this suit including the costs of this application and such oosiis, charges and expenses as may be 
payable under R. 10, together with the subsequent interest as may be payable under R. 11 of O. 34 of the First 
Bohedule to the Code of Civil Procedure, 1908. and that the balance, if any, shall be paid to the plaintiff or 
^ker persons entitled to receive the same. t 
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No. 7F. 

FINAL DECBEE IN A SUIT FOB FOFECLOSUFE, SALE OB EEDEMPTION WHERE 
THE MORTGAGOR PAYS THE AMOUNT OF THE DECREE. 

(0. 34, rr. 3, 5 and 8.) 

(Title) 

This suit coming on this day for further consideration and it appearing that 

on the day of the mortgagor or 

, the same being a person entitled to redeem, has paid into Court all amounts due to the 
mortgagee under the preliminary decree dated the 

day of ; It is hereby ordered and decreed that * 

(i) the moitgagee do execute a deed of re-ccnveyance of the property in the aforesaid preliminary decree 
mentioned in favour of the mortgagor * [or, as the case may be, who has 

redeemed the property] or an acknowledement of the payment of the amount due in his favour ; 

(ii) the mortgagee do bring into Court aU documents ^in his possession and power relating to the 
mortgaged property in the suit. 

And it is hereby furtbei ordered and decreed that, upon the mortgagee executing the deed of re-convey- 
ance or acknov.ledgment in the manner aforesaid, — 

(i) the said sum of Bs. be paid out of Court to the 

mortgagee; 

(i i) the said deeds and documents brought into the Court be delivered out of Court to the mortgagor 
* [or the person making the payment] and the mortgagee do, when so required, concur in register- 
ing, at the cost of the mortgagor ♦ [or other person n}akiDg the payment], the said deed of re-coji- 
veyance or the acknowledgment in the office of the Sub Registrar of ; 

and 

(iiij * [if the mortgagee, plain tifi or defendant, as the case may be, is in possession of the mortgaged pro- 
perty] that the n ortgagee do forthwith deliver possession of the mortgaged property mentioned 
in the aforesaid prelimhrazy decree to tie noit^agci * [crsuch person as aicresaid ^ho hag 
made the payment]. 

^ Words not required are to be ddeied. 


No. 8. 

DECREE AGAINST MORTGAGOR PERSONALLY FOE BALANCE AFTER THE SALE OF 

THE MORTGAGED PRC PERT Y. 

(0. 34, rr, 6 and 8 A.J 
(Title,) 

Upon reading the application of the mortgagee (the plaintiff or defendant, as the case may be) and leading 
the final decree passed in the suit on the day of, 

and the Court being satisfied thet the net proceeds of the sale held under the aforesaid final decrea 
amounted to Bs. and have been paid to the applicant out of the Court on 

the fiay of and that the balance now dne to him under the 

aforesaid decree is Bs. ; 

And whereas it appears to the Court that the said sum is* legally recoverable from the mortgagor (plaintiff 
or defendant, as the case may be) personally ; 

It is hereby ordered and decreed as follows : — 

That the mortgagor (plaintiff or defendant, as the case may be) do pay to the mortgagee (defendant or 
plaintiff, as the case may be) the said sum of Bs. with fuirther interest 

at the rate of six per cent per annum from the day of 

(the date of payment out of Court referred to above) up to the date of realization of tha 
said sum, aud the costs of this application. 


No. 9. 


PRELIMINABy DECREE FOB FORECLOSURE OB SALE. 

(0. 34, rr. 2 and 4.) 

(TitU) 

[Plaintiff ••• ... ... ♦.* ... 1st hlortgagee. 

vs. 


Defendant No. 1 ... ... ... Mortgagor. 

Defendant No. 2 ... ... ... ... ... . • • • Mortgagee.] 

The suit coming on the ‘^s-y, etc. ; It is hereby declared that the 

amount dne to the plaintiff on the mortgage mentioned in the plaint calculated up to this 

day of is the sum of Bs. for 

principal, the sum of Rs. for interest on the said principal, the suna of 

Bs. for costs, charges and expenses (other than the costs of the suit) incurred 

by the plaiijtifi in lespect of the moitgage-security with interest thereon and the sum of Rs. 
for the costs of this suit awarded to the plaintiff, making in all the sum of Hs. 
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{SimUar deelaraHom to he introduced with regard to the amount due to defendant No. 2 in respect of 
Mv mortgagenf the mortgage-money dm thereunder has become payable at the date of the suit.) ^ 

2. It is further declared that* the plaintifi is entitled to payment of the amount due to hloi in priority to 
dk^endant No. 2 * [or (if there are several subsequent mortgagees) that the several parties hereto are en titled in^the 
iWowing order to the payment of the sums duo lo them respectively : — ] 

8, And it is hereby ordered and decreed as follows : — 

(i) (<z) that defendants or one of them do pay into Court on or before the 

day or any later date up to 

'nSbaoh time for payment has bean extended by the Court the said sum of Hs. 
due to the plaintiH ; and 

(b) that defendant No. 1 do pay into Court on or before the 

day of or any later date up to whieh 

time for payment has been extended by the Court the said sum of Bs. 
due to defendant No. 2 ; and 

(iij that, on payment of the sum declared to be due to the plaintiff by defendants or either of them in the 
manner prescribed in clause (i) (u) and on payment thereafter before such date as the Court may 
fix of such amount as the Court may adjudge due in respect of such costs of the suit and such costs, 
charges and expenses as may be payable under R. 10, together with such subsequent interest as may 
be payable under R. 11 oi 0. 34 of the First Schedule to the Cole of Civil Procedure, 1908, the 
plaintiff shall bring into Court all documents in his possession or power relating to the mortgaged 
property in the plaint mentioned, and all such dooum^ts shall be delivered over to the defendant 
No. (who has made the 

payment), or to such per& -n as he appoints, and the plaintiff shall, if so requited, re-eonvey or 
re-transfer the said propei ty free from the said mortgage and clear of and from all mcumbrauoea 
created by the plaintiff or any person claiming under him or any person under whom he claims, 
and also free from all liability whatsoever arising from the mortgage or this suit and shall, if so 
required, deliver up to the defendant No. 

(who has made the payment) quiet and peaceable possession 

of the said property. 

(Similar declaratians to be introduced, if defendant No. 1 payi the amomt found or declared to he due 
0 defendant No. 2 with such variation as may he necessary having regard to the nature of his mortgage.) 

4. And it Is hereby further ordered and decreed that, In default of payment as aforesaid of the amount due 
^0 the plalntl^, the plaintid shall be at liberty to apply to the Court for a final decree — 

(i) ♦ [in the case of a mortgage b^ conditional sale or an anomalous mortgage where the only remedy 
provided for in the mortgage-deed is foreclosure ani no sale] that the defendants jointly and 
severally lEhall thenceforth stand absolutely debarred and fordclosed of and from all ri^t to redeem 
the mortgaged property described in the Schedule annexed hereto and shall, if so required, deliver 
to the plaintiff quiet and peaceable possession of the siid property ; or 

(«) * [in the case of any other mortgage] that the mortgaged property or a sufSeient part thereof shall 
be sold ; and that for the purposes of such sale the plaintiff shall produce before the Court or such 
officer as it appoints, all documents in his possession or power relating to the mortgaged property; 

and 

(iii) * [in the ease where a sale is ordered under clause 4 (ii) above] that the money realised by such 
sale shall be paid into Court and be duly applied ('after deduction therefrom of the expenses of the 
sale) in payment of the amount payable to the plaintiff under this decree and under any farther 
orders that may have been passed in this suit and in payment of the amount which the Court may 
adjudge due to the plaintiff in respect of such costs of this suit and such costs, chargee and expen* 
^es as may be payable under R. 10, together with such subsequent interest as may be payable 
under R. 11 of 0, 34 of the First Schedule to the Code of Civil Procedure, 1308, and that the 
balance, il any, shall be applied in payment of the amount due to defendant No. 2 ; and that if any 
balance be left, it shall be paid to the defendant No. 1 or other persons entitled to receive the 
same ; and 

(it?) that if the money realised by such sale shall not be sufficient for payment in full of the amounts due 
to the plaintiff and defendant No. 2 the plaintiff or defendant No. 2 or both of them, as the case 
may be shall be at liberty (when such remedy is open under the terms of their respective mort- 
gages and is not barred by any law for the time being in force) to apply for a personal decree 
against defendant No. 1 for the aimennis remaining due to them respeotively. 

5. And it is hereby, farther ordered and decreed.^ 

fa) that if defendant No. 2 pays into Court to the ocedlt of this suit the amount adjudged due to the 
^aintiff, but defendant No. 1 makes default in the payment of the said amount, defendant No 2 
^11 be at liberty to apply to the Court to keep the plaintiff's mortgage alive for his benefit and to 
apply for a final decree (in the 'same manner as the plaintiff might have done under clause 4 
elyove ) — 

<3 gi) t1i®‘t defendant No. 1 shall thenceforth stand absolutely debarred and foreclosed of and from, all rfght 
to wdeem the mortgaged property described in the Schedule annexed hereto and shall, if so required, 
deUver up to defendant No. 2 quiet and peaceable possession of the said property ;] o r 
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* [(iy that the mortgaged property or a su05cient part thereof be sold and that for the purposes of such sale 
defendant Ro, 2 shall produce before the Court or such officer as it appoints, all documents in his 
possession or power relating to the mortgaged property ;] and 

(o) (if on the application of defendant No. 2 such a final decree for foreclosure is passed), that the whole 
of the liability of defendant No. 1 arising from the plaintiff’s mortgage or from the mortgage of 
defendant No. 2 or from this suit shall be deemed to have been discharged and extinguished. 

6. And it is hereby further ordered and decreed * \%n the case where a sale is ordered under clause 5 
above ] — 

(a ) that the money realised by such sale shall be paid into Court and be duly applied (after deduction 
therefrom of the expenses of the sale) first in payment of the amount paid by defendant No, 2 in 
respect of the plaintiff’s mortgage and the costs of the suit in connexion therewith and in payment of 
the amount which the Court may adjudge due in respect of subsequent interest on the said ammnt; 
and that the balance, if any, shall then be applied in payment of the amount adjuiged due to 
defendant No. 2 in respect of his own mortgage under this decree and any further orders that may 
be passed and in payment of the amount which the Court may adjudge due in respect of such costs 
of this suit and such costs, charges an i expenses as may be payable to defendant No. 2 under B. 10 
together with such subsequent interest as may be payable under R. 11 of O. 34 of the First Sche- 
dule to the Code of Civil Procedure, 1903, and that the balance, if any, sh&Il be paid to defendant 
No. 1 or other persons entitled to receive the same ; and 

(H) that, if the money realised by such sale shall not be sufficient for payment in full of the amount due 
in respect of the plaintiff’s mortgage or defendant No. 2's mortgage, defendant No. 2 shall be at 
liberty where such remedy is open to him under the terms of his mortgage and is not barred by any 
law for the time being in force) to apply for a personal decree against defendant No. 1 for the 
amount of the balance. 

7* And it is hereby farther ordered and decreed -that the parties are at liberty to apply to the Court from 
t-iniA to time as they may have occasion, and on such application or otherwise the Court may give such directions 
as it thinks fit. 

SOHEDULE. 

Description of the mort jage property. 

* Words not required are to be deleted* 


No. 10. 

PRELIMINARY DECREE FOR REDEMPTION OF PRIOR MORTGAGE AND 
FORECLOSURE OR SALE ON SUBSEQUENT MORTGAGE. 


[Plaintiff . . . ; . . , . . * • . . . . . 2nd Mortgagee,. 

vz. 

Defendant No. 1 . . , . . . . . . . . . . . . . - 'Mortgagor, 

Defendant No. 2 . . . • . • . . . . . . . . . . 1st Mo^^gagee,] 

(0. $4, Br. 2, 4 and 7.) 

(Title.) 

The suit coming on this day, etc. ; It is hereby declared thfl.t the amount 

due to defendant No. 2 on the mortgage mentioned in the plaint calculated up to this 
day of is the sum of Rs. for principal, the sum of Rs. * ^ 

for interest on the said principal, the sum of Rs. for costs, charges and expenses 

(other than the costs of the suit) properly incurred by defendant No. 2 in respect of the mortgage-security with 
interest thereon and the sum of Rs. for the costs of this suit awarded to defendant No. 2. 

making in all the sum of Rs. 

{Similar declarations to he introduced with regard to the amount due from defendant JNo. 1 to the 
plaintiff in respect of his mortgage if the mortgage-money due thereunder has become payable at the date of 
the mit). 

2, It is farther declared that defendant No. 2 is entitled to payment of the amount due to him in priority 
to the plaintiff * [or (if there are several subsequent mortgages that the several parties hereto are entitled in the 
following order to the payment of the sums due to them respectively : — ] 

3. And it is hereby ordered and decreed as follows 

(i) (a) that the plaintiff or defendant No. 1 or one of them do pay into Court on or before the 
day of or any later date up to which time for 

payment has been extended by the Court the said sum of Rs. 
due to defendant No. 2 ; and 

(b) that defendant No. 1 do pay into Court on or before the 

day of or any later date up to which time for 

V payment has been extended by the Court the said sum of Rs. 

due to the plaintiff ; and 


190-b A. M, 
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(ii) that, on payment of the sum declared due to defendant No. 2 by the plaintiff and defendant No. 1 
or either of them in the manner prescribed in clause (i) (a) and on payment thereafter before such 
date as the Court may fix of such amount as the Court may adjudge due in respect of such costs of 
the suit and such costs, charges and expenses as may be payable under B. 10, together with such 
subsequent interest as may be payable under E. 11 of O. 34 of the First Schedule to the Code of 
Civil Procedure, 1908. defendant No. 2 shall bring into Court all documents in his possession 
or power relating to the mortgaged property in the plaint mentioned, and all such documents ab^ y/ 
be delivered over to the plaintiff or defendant No. 1 (whoever has made the payment), or to such 
person as he appoints, and defendant No. 2 shall, if so required, re-con vey or re-transfer the said 
property free from the said mortgage and clear of and from all encumbrances created by defendant 
No. 2 or any person claiming under him or any person under whom he claims, and also free from 
all liability whatsoever arising from the mortgage or this suit and shall, if so required, deliver 
up to the plaintiff or defendant No. 1 (whoever has made the payment) quiet and peaceable posses- 
sion of the said property. 

( Similar declarations to be rntroduced^ if defendant No, 1 pays the amount found or declared due to the 
plaintiff with such variations as may he necessary having regard to the nature of his mortgage), 

4. And it is hereby further ordered and decreed that, in default of payment as aforesaid, of the amount 
due to defendant No. 2, defendant No. 2 shall be at liberty to apply to the Court that the suit be dismissed or 
for a final decree: — 

(i) \in the case of a mortgage by conditional sale or an anomalous mortgage where the only rojwedy 
provided for m the mortgage-deed is foreclosure and not sale] that the plaintiff and defendant 
No. 1 jointly and severally shall thenceforth stand absolutely debarred and foreclosed of and 
all right to redeem tbe mortgaged property described in the Schedule annexed hereto and shall, 
if so required, deliver to the defendant No. 2 quiet and peaceable possession of the property ; or 

(ii) the case of any other mortgage^ that the mortgaged property or a sufficient part thereof shall 
be sold ; and that for the purposes of such sale defendant No. 2 shall produce before the Court or 
such officer as it appoints, all documents in his possession or power relating to the mortgaged 
property ; and 

(iii) *lm the case where a sale is ordered under clause 4 (ii) above) that the money realised by such 

sale shall be paid into Court and be duly applied (after deduction therefrom of the expenses of the 
sale) in payment of the amount payable to defendant No. 2 under the decree and any further orders 
that may be passed in this suit and in payment of the amount which the Court may adjudge due 
to defendant No. 2 in respect of such costs of the suit and such costs, charges and expenses as may 
be payable to the plaintiff under E. 10, together with such subsequent interest as may be payable 
under B. 11 of O. 34 of the First Schedule to the Code of Civil Procedure, 1908, and that the 
balance, if any, shall be applied in payment of the amount due to the plaintiff and that, if any 
Mance be left, it shall be paid to defendant No. 1 or other persons entitled to receive the same; 
and 

(iv) that, if the money realised by such sale shall not be sufficient for payment in full of the amounts due 

to defendant No. 2 and the plaintiff, defendant No. 2 or the plaintiff or both of them, as the case 
may he, shall he at liberty (when such remedy is open under the terms of their respective mortgagee 
and is not barred by any law for the time being in force) to apply for a personal decree against 
defendant No, 1 for the amounts remaining due to them respectively, 

5. And it is hereby further ordered and decreed.— 

(a) that, if the plaintiff pays Into Court to the credit of this suit the amount adjudged due to defendant 

No* 2 hut defendant No. 1 makes default in the payment of the said amount, the plaintiff shall be 
at liberty to apply to the Court to keep defendant No. 2’s mortgage alive for his benefit and to 
apply for a final decree (in the same manner as the defendant No, 2 might have done under clause 
4 a6ot>e)— 

'’•►[(i) that defendant No. 1 shall thenceforth stand absolutely debarred and foreclosed of and from ail 
light to redeem the mortgaged property desdribed in the Schedule annexed hereto and shall, if 
so required, driver up to the plaintiff quiet and peaceable possession of the said property;] or 

♦[(ii) that the mortgaged property or a sufficient part thereof be sold and that for the purposes of such 
sale the plaintiff shall produce before the Court or such officer as it appoints, all documents in 
his possession or power relating to the mortgaged property ;] and 

(b) (if on the application of defendant No. 2 such a final decree for foreclosure is passed), that the whole 

of the liability of defendant No. 1 arising from the plaintiff’s ^mortgage or from the mortgage of 
defendant No. 2 or from this suit shall be deemed to have been discharged and extinguished, 

6* And it is hereby fuithei ordered and decreed (in the case where a sale is ordered under clause fi 
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(i) that the money realized by such sale shall be paid into Court and be duly applied (after deduction 
therefrom of the expenses of the sals) first in payment of the amount paid by the plaintiff in 
respect of defendant No. 2’s mort?a^e and the costs of the suit in connection therewith and in 
payment of the amount which the Court may adjudge due in respect of subsequent interest on the 
said amount ; and that the balance, if any, shall then be applied in payment of the amount 
ad]udged due to the plaintiff in respect of bis own mortgage under this decree and any further 
orders that may be passed and in payment of the amount which the Court may adjudge due in 
respect of sucn costs of the suit and such costs, charges and expenses as may be payable to the 
plamtiff under B, 10, together with such subsequent interest as may be payable under R, 11 of 
O. 34 of the First Schedule to the Code of CiTul Procedure, 1908, and that the balance, if any, 
shall be paid to defendant No. 1 or other persons entitled to receive the same; and 

{ii) that if the money realised by such sale shall not be sufidolent for payment in full of the amount due 
in respect of defendant No. 2^s mortgage or the plaintiff’s mortgage, defendant No. 2 shall ba at 
liberty (where such remedy is open to him under the terms of his mortgage and is not barred by 
any law for the time being in force) to apply for a personal decree against defendant No. 1 for the 
amount of the balance. 

7. And it is hereby further ordered and decreed that the parties are at liberty to apply to the Court 
from time to time as they may have occasion, and on such application or otherwise the Court may give such 
directions as it thinks fit. 

SCHEDULE. 

Descripiio7i of the mortgaged propertym 
♦ Words not required are to be deleted. 


No. 11. 

PEELIMINARY DECBEE FOB SALE. 

[Plaintiff . . . . . . . , • . • • Sub or derivative mortgagee 

vs. 

Defendant No. 1 . . , . . . . . . . Mortgagor. 

Defendant No. 2 . . . . • . • . . . Original mortgagee*] 

(O. 34, r. 4.) 

(TitU.) 

This suit coming on this day, etc. ; It is hereby declared that the 

amount due to defendant No. 2 on his mortgage calculated up to this day oi 

is the sum of Rs. for principal, the sum of Bs. 

for interest on the said principal, the sum of Bs. for costs, charges 

and expenses (other than the costs of the suit) in respect of the mortgage-seeurity together with interest thereon 
and the sum of Bs. for the costs of the suit awarded to defendant No. 2, making 

in all the sum of Bs. 

{Similar declarations to he introduced with regard to the amount due from defendant ATc, 2 to thi^ 
plaintiff in respect of his ^nortgage,) 

2. And It is hereby ordered and decreed as follows 

(4) that defendant No. 1 do pay into Court on or before the said 

day of or any later date uf 

to which time for payment may be extended by the Court the said sum of Bs. 
due to defendant No. 2, 

[Similar declarations to be introduced with regard to the amount due to the plaintiff j defendant -No. 2 
being at liberty to pay such amount) 

(ii) that on payment of the sum declared due to defendant No. 2 by defendant No. 1 in the manner 
prescribed in clause 2 (i) and on payment thereafter before such date as the Court may fix of such 
amount as the Court may adjudge due in respect of such costs of the suit and such costs, charges 
and expenses as may be payable under B. 10, together with such subsequent interest as may be 
payable under B. 11 of O. 34 of the First Schedule to the Code of Civil Procedure, 1908, the 
plaintiff and defendant No. 2 shall bring into Court all documents in their possession or power 
relating to the mortgaged property in the plaint mentioned, and all such documents (except such 
as relate only to the sub-mortgage) shall be delivered over to defendant No. 1 or to such person as 
he appoints, and defendant No, 2 sh'iU, if so required, re-oonvey or re-transfer the property to 
defendant No. 1 free from the said mortgage clear of and from all incumbrances created by defen- 
dant No, 2 or any person claiming under him or any person under whom he claims, and free 
from all liability arising from the mortgage or this suit and shall, if so required, deliver up to 
defendant No. 1 quiet and peaceable possession of the said property; and 

fiii) that, upon payment into the Court by defendant No. I of the amount due to defendant No. 2 the 
plalr.iiff shall be at liberty to apply for payment to him of the sum declared due to him together 
with any &ub::equent costs of the suit and other coats, charges and expenses, as may be payable- 
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under B* 10, together with such subsequent interest as may be payable under E. 11 of 0. 34 of the 
First Schedule to the Code of Civil Procedure, 1908, and that the balance, if any, shall then be 
paid to defendant No. 2 ; and that if the amount paid Into the Court be not sufboient to pay in 
full the sum due to the plaintiS, the plaintifi shall be at liberty if such remedy is open to him by 
the terms of the mortgage and is not barred by any law for the time being in force) to apply for a 
personal decree against defendant No. 2 for the amount of the balance. 

3. And it is further ordered and decreed that if defendant No. 2 pays into , Court to the credit of this suit 
ihe amount adjudged due to the plamtiS, the plaintiff shall bring into the Court all documents, etc# [as in sub- 
danse (n) of clause 2]. 

4. And it is hereby further ordered and decreed that, in default of payment by defendants Nos. 1 and 2 
as aforesaid, the plaintiff may apply to the Court for a final decree for sale, and on such application being made 
the mortgaged property or a sufficient part thereof shall be directed to be sold ; and that for the purposes of 
such sale the plaintiff and defendant No. 2 shall produce before the Court or such officer as it appoints, all 
documents in their possession or power relating to the mortgaged property. 

5. And it is hereby further ordered and decreed that the money realised by such sale shall be paid into 
<lourt and be duly applied (after deduction therefrom of the expenses of the sale) first in payment of the amount 
due to the plaintiff as specified in clause 1 above with such costs of the suit and other costs, charges and expenses 
as may be payable under B. 10 together with • such subsequent interest as may be payable under B. 11, cff 
O. 34 of the First Schedule to the Code of Civil Procedure, 1908, and that the balance, if any, shall be applied 
inpayment of the amount due to the defendant No. 2; and that, if any balance be left, it shall be paid to 
defendant No. 1 or other persons entitle to receive the same. 

6 And it is hereby further ordered ard decreed that, if the money realised by such sale shall not be 
sufficient for payment in full of the amounts payable to the plaintiff and defendant No. 2, the plaintiff or 
defendant No. 2 or both of them, as the case may be, shall be at liberty (if such remedy is open under their 
respective mortgages and is not barred by any Jaw for the time being in force) to apply for a personal deorae..- 
against defendant No. 2 or defendant No. 1 (as the case may be) for the amount of the balance. 

7. And it is hereby further ordered and decreed that, if defendant No. 2 pays into Court to the credit of 
this suit the amount adjudged due to the plaintiff, hut defendant No. 1 makes default in pa3ment of fhe amount 
due to defendant No. 2, defendant No. 2 shall be at liberty to apply to the Court; for a final decree for foreclosure 
or sale (as the case may he)— (decZaratiows in the ordinary form to be iniroduded according to the nature of 
defendant Ao. mortgage and the remedies open to him thereunder). 

8. And it is hereby further or ordered and decreed that the parties are at liberty to apply to the Court 
as they may have occasion, and on such application or otherwise the Court may give such directions as it 
thinks it. 

SCHEDULE. 

Description of the mortgaged property. 


No* 12* 

DECEEE FOB RECTIFICATION OF INSTRUMENT. 
(TitU) 


It is hereby declared that the , dated the day of 

19 , does not truly express the intention of the parties to such 

And it is decreed that the said be rectified by 

'‘No. 13. 

DECREE TO SET ASIDE A TRANSFER IN FRAUD OF CREDITORS. 

(Title.) 

It is hereby declared that the , dated the day of 

19 , and made between and 

is void as against the plaintiff and all other the creditors, if any, of the defendant 

“No. 14. 

injunction against private nuisance. 

(Title) 

Let the defendant ; his agents, servants and workmen, be 

perpetually restrained from-burning, or causing to be burnt, any bricks on the defendant’s plot of land marked B 
in the annexed plan, so as to occasion a nuisance to the plaintiff as the owner or occupier of the dwelling-house 
and garden mentioned in the plaint as belonging to and being occupied by the plaintiff. 
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No, 15. 

INJUNCTION AGAINST BUILDING HIGHER THAN OLD LEVEL. 

mtu.) 

Let the defendant , his contractors, agents and workmen, be 

perpetually restrained from continuing to erect upon his premises in 

any house or building of a greater height than the buildings which formerly stood upon his said premises and 
which have been recently pulled down, eo or in such manner as to darken, injure or obstruct such of th< plaintiff’s 
windows in his said premises as are ancient lights. 


No. 16. 


INJUNCTION RESTRAINING USE OF PRIVATE ROAD. 

(Title.) 

Let the defendant , his agents, servants and workmen, be perpetually 

restrained from using or pexioitting to be used any part of the lane at , 

the soil of which belongs to the plaintiff, as a carriage-way for the passage of carts, carriages or other vehicles 
either going to or from the land marked B in the annexed plan or for any purpose whatsoever. 


No. 17. 

PRELIMINARY DECREE IN AN ADMINISTRATION-SUIT. 

(Titlem) 

It is ordered that the following accounts and inquiries be taken and made ; that is to say 

In creditor's suit — 

1. That an accennt be taken of what is due to the plaintiff and all other the creditors of the deceased. 

In suits by legatees — 

2. I hat an account be taken of the legacies given by the testator's will. 

In suits hy next-of-kin — 

3. That an inquiry be made and account taken of what or of what share, if any, the plaintiff is entitled te 
as next of- kin [or one of the next-of-kin] of the intestate. 

[After the ffrst paragraph, the decree will, where necessary, order, in a creditor's suit, inquiry and accour.ts 
for legatees, Leirs-at-law and next-of-kin. In suits by claimants other than creditors, after the first paragraph, 
in all cases, an order to inquire and take an account of creditors will follow the first paragraph and such 
of the others as may be necessary will follow, omitting the first formal words. The form is continued as in ft 
creditor’s suit.] 

4. An account of the fimerai and testamentary expenses* 

5. An account of the movable property of the deceased come to the hands of the defendant, or to the 
hands of any other person by his order or for his use. 

6. An inquiry what part [if any) of the movable property of the deceased is outstanding and un- 
disposed of. 

7. And it is further ordered that the defendant do, on or before tbe 

day of next, pay into Court all sums of money which shall be found to have come to his 

hands, or to the hands of any person by his order or for his use. 

8. And that if the ^shall find it necessary for carrying out the objects of the sidV 

"to sell any part of the movable property of the deceased, that the same be sold accordingly, and the proceeds 
paid into Court. 

9. And that Mr. E. F. be xecavei in the suit (or proceeding) and receive and get in all outstanding debts 
and outstandln g movable property of the deecased, and pay the same into the hands of the 

*(and shall give security hy bond for the due performance ol his duties to the amonni 
of rupees). 

10. And it is farther ordered that if the movable property of the deceased be' found insu66eient for 
carrying out the objects of t he suit, then the following further inquiries be made, and accoxmts taken, that Is 
lo say — 

(a) an inquiry what immovable property the deceased was] seized of or entitled to at the timeol 
his death ; 

(h) an inquiry what are the incumbrances (if any) affecting the immovable property of the deceased 
or any part thereof ; 

(c) an account, so far as possible, of what is due to the several incumbrancers, and to include a 
statement of the priorities of such of the incumbrancers as shall consent to the sale hexeinaftaR 
directed. 
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11. And that the immovable property of the deceased* or so much thereof as shall be necessary to make 
up the fund in Court sufficient to carry out the object of the suit, be sold with the approbation of the Judge, free 
from incumbrances (if any) ot such incumbrancers as shall consent to the sale and subject to the incumbrances 
of such of them as shall not consent. 

12. And it is ordered that G. H. shall have the conduct of the sale of the immovable property, and shall 
prepare the conditions and contracts of sale subject to the approval of the 

*and that in case any doubt or difficulty shall arise the papers shall be submitted to tbo 

Judge to settle. 

13. And it is further ordered that, for the purpose of the inquiries hereinbefore directed , the 

*shaU advertise in the newspapers according to the practice of the Court, or shall 
make such inquiries in any other way which shall appear to the 

*to give the most useful publicity to such inquiries. 

14. And it is ordered that the above inquiries and accounts be made and taken, and that all other acts 

ordered to be done be completed, before the day of 

, and that the *do certify the result of the 

inquiries, and the accounts, and that all other acts ordered are completed and have his certificate in that behalf 
ready for the inspection of the parties on the 
day of 

15. And, lastly, It is ordered that this suit [or proceeding! stand adjourned for making final deorat^ 

to the day of 

[Such part only of this decree is to be used as is applicable io the particular case.] 

'*Here insert name of proper officer. 


No. 18. 

FINAL DECREE IN AN ADMiNISTRkTiON-SUIT BY A LEGATEE, 


{Title.) 

1. It ia ordered that the defendant do* on or before the 

day of , pay into Court the sum of Bs. , the balance by 

the said certificate found to be due from the said defendant on account of the estate of 

, the testator* and also the sum of Bs. for interest 

at the rate of Bs* ^ per cent, per annum, from the day of 

to the day of amounting together to the sum 

of Es. 


2. Let the *of the said Court tax the costs of the plaintiff and 

defendant in this suit* and let the amount of the said costs, when so taxed, be paid out of the said sum 
of Bs. ordered to be paid into Court as aforesaid, as 

fellows: — 


(a) The costs of the plaintiff to Mr. • , his attorney [or 

pleader] or and the costs of the defendant to Mr. , Ms 

attorney [or pleader]. 

(b) And (if any debts are due) with the residue of the said sum of Bs. 

after payment of the plaintiff’s and defendant’s costs as aforesaid, 
let the sums, found to be owing to the several creditors mentioned in the 
schedule to the certificate, of the 

together with subsequent interest on such of the debts as bear interest, be paid; and, 
after making such payments, let the amount coming to the several legatees mentioned 
m the schedule, together with subsequent interest (to be verified as 

aforesaid), be paid to them. 

3. And if there should then be any residue, let the same be paid to the residuary lega tea. 


* Here insert name of proper officer. 

No. 19. 

PRELIMINARY DECREE IN AN ADMINISTRATION-SUIT BY A LEGATEE, 

WHERE AN EXECUTOR IS HELD PERSONALLY LIABLE FOR THE 
PAYMENT OF LEGACIES. 

(T%tle,) 

1. It is declared that the defendant is personally liable to pay the legacy of Rs. 

bequeathed to the plaintiff ; 

2. And it is ordered that an account be taken of what is due for principal and interest on the said 
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B, And it is also ordered that the defendant do, within weeks after 

the date of the certidcate of the * pay to the plaintift the amount ol 

what the * shall certify to be due for principal and interest ; 

4. And it is ordered that the defendant do pay the" plaintift his costs of suit, the same to be taxed in case 
the parties differ. 

* Here insert name of proper ofldcer. 


No. 20. 

FINAL DECREE IN AN ADMINiSTBATION-SUlT BY NEXT-OF-KIN. 


(TitU.) 

1. Let the ♦ of the said Court tax the costs of the plaintifl and 

defendant in this suit, and let the amount of the said plaintifi's costs, when so taxed, be paid by the 
defendant to plamtifi out of the sum of Bs. , the balance by 

the said certificate found to be due from the said defendant on account of the personal estate of E, F., the 
intestate, within one week after the taxation of the said costs by the said 

* and let the defendant retain for her own use out of such 

sum her costs, when taxed. 

2. And it is ordered that the residue of the said sum of Bs. 

after payment of the plaintifi's and defendant's costs as aforesaid, be paid and applied by defendant ai 
iollows : — 

(a) Let the defendant, within one week after the taxation of the said costs by the 

* as aforesaid, pay one-lhiid share of the said residue to 
the plainiifis A, B. and 0. B., his wife, in her right as the sister and one of the next-oMdn 
the said E, F., the intestate. 

(b) Let the defendant retain for her own use one other third s hare of the said residue, as the mother 

and one of the next-of<km of the said E, F., the intestate. g 

(e) And let the defendant, within one week after the taxation of the said costs by the 

^ as aforesaid, pay the remaining one-third share ol 
the said residue to 0. JET., as the brother and the other next-oi-kin of the said F. F,, tho 
intestate- 

* Here insert name of proper officer* 


No. 21. 


PRELIMINARY TECREE IN A SUIT FOR DISSOLUTION OF PARTNERSHIP 
AND THE TAKING OF PARTNERSHIP ACCOUNTS. 

(TitU.) 

It is declared that the proportionate shares of the parlies in the partnership are follows 

It is declared that this partnership shall stand dlssolyed [or shall be deemed to have been dissolved] af 
iromthe day of , and 

it is ordered that the dissolution thereof as from that day be advertised in the 
Oaaette# etc. 

And it is ordered that be the receiver of partnership 

estate and effects in this suit and do get in all the outstanding book-debts and claims of the partnership. 

And it is ordered that the following accounts be taken ; — 

1. An account of the credits, property and effects now belonging to the said partnership; 

2. An account of the debts and liabilities of the said partnership; 

B. A n account of all dealings and transactions between the plaintiff and defendant, from the foot 
of the settle d account e:^ibited in this suit and marked (A), and not disturbing any subsequent settled 
accounts. 

And it is ordered that the goodwill of the business heretofore earned on by the plaintiff and defendant 
as in the plaint mentioned, and the stock-in-trade, be sold on the premises, and that the 

^may, on the application of any of the peaties, fix a reserved 
bidding for all or any of the lots at such sale, and that either of the parties is to be at liberty to Hd at the 
sale. 

And it is ordered that the above accounts be taken, and all the other acts required to be done be 
completed before the day of , 

and that the ^do certify the result of the accounts, and that all 

other acts are completed, and have his certificate in that behalf ready for the inspection of the parties on 
“the fiay of 
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And, ' lastly, it is ordered tbat this suit stand adjourned for making a final decree to the 

day of 

* Here insert name of proper officer. 


No. 22. 

FINAL DECREE IN A SUIT FOR DISSOLUTION OF PARTNERSHIP AND THE 
TAKING OF PARTNERSHIP ACCOUNTS. 

(TitU.) 

It is ordered that the fund now in Court, amounting to the sum of Rs« 

, be applied as follows : — 

1. In payment of the debts due by the partnership set forth in the certificate of the 

* amounting in the whole to Bs. 

2. In payment of the costs of all parties in this suit, amounting to Rs. 

ITJiese costs must he ascertainedihefore the decree is drawn 

3. In payment of the sum of Rs. to the plainiifi as his share of the 

partnership assets, of the sum of Bs. , being the residue of the' 

said sum of Rs. now in Court, to the defendant as his share of the partnership- 

assets. 

[Or, and that the remainder of the said sum of Rs. be paid 

to the said plaintiff (or defendant in part payment of the sum of Rs. 
eertifiei to be due to him in respect of the partnership-accounts,] 

A. And that the defendant [or plaintiff] do on or before the d<y of 

pay to the plaintiff [or defendant] 

the sum of Rs. being the balance of the said sum of 

Bs. ^e to him, which will then remain due. 

* Here insert name of proper officer* 


No. 23. 

DECREE FOR RECOVERY OF LAND Alto MESNE PROFITS. 

(TiiU.) 

It is hereby decreed as follows 

1. That the defendant do put the plaintiff in possession of the property specified in the schedule hereunto 

annexed. 


2. That the defendant do pay to the plaintiff the sum of Rs. 
with interest thereon at the rate of per cent, per annum to the 

^te of realization on account of mesne profits which have accrued due prior to the institution of the suit. 

Or 

2. That an inquiry be made as to the amount of mesne profits which have accrued due prior to the 
Institution of the suit. 

3. That an inquiry be made as to the amount of mesne profits from the institution of the suit unfil 
[the delivery of possession to the decree-holder] [the relinquishment of possession by the judgment 
debtor with notice to the decree-holder through the Court] [the expiration of three years from the date of the 
decree]. 

Schedule. 

PROVINCIAL AMENDMSNT5. 

Form No. H 
jiABRAS 

Add the following as Form No. 24, vie : — 

“No. 24. 


decree sanctioning a compromise of a suit on behalf 

OP* A MINOR OR A LUNATIC. 

{Title.) 

This suit coming on this day lor final disposal in the presence of etc,, and 0. D., the defendant, a niinor 
liy E. F., his guardian ad litem^ applying that this suit may be compromised in the terms of an agreement m 
writing, dated tfie day of J 

and made between A, B,, the plaintiff, of the one part, and the said 0. D,. by w 
laid guardian ad litem of the other part, (or on the terms hereafter set forth) and, it appearing to tnir 
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Court that the said compromise is fit and proper and for the benefit of the said minor, this Court doth sanction 
the said compromise on behalf of the said minor, and with the consent of all parties hereto : It is ordered a® 
follows : — 

(Set out the terms of the compromise.) [Dis, Ko. 1647 of 1910 J 

SIND 

Add the following as Form No. 24 : — 


“No. 24. 

DECREE SANCTIONING A COMPROMISE OF A SUIT ON BEHALF 
OF A MINOR OR LUNATIC. 

(Order 32, sub-rule (lA) of Rule 7.) 

(Title.) 

Thib suit coming on this day for final disposal in the presence of &c., A.B., the plaintiff, a minor by 
G. D., his next frxend (or E. F., the defendant, a minor by G. H., his guardian ad litem) applying that this suit 
may be compromised in the terms of an agreement in writing dated the day of 

19 , and made between A. R., the plaintiff 

(by the said next friend) of the one part, and the said E F., (by the said guardian ad litem) of the other 
part (or, on terms hereafter set forth) and, it appearing to this Court that the said compromise is fit and 
proper and for the benefit of the said minor, this Court doth sanction the said compromise on behalf of the 
said minor, and with the consent of all parties hereto : 

It is ordered as follows 


(Set out the terms of the compromise).” 


APPENDIX E. 

EXECUTION. 


No. 1. 

NOTICE TO SHOW CAUSE WHY A PAYMENT OR ADJUSTMENT bHOULD 
NOT BE RECORDED AS CERTIFIED. 


(0. 21, R. 2.) 

(Title.) 


To 


has- 

recoverable under the 


Whereas in execution of the decree in the above-mentioned suit 
applied to this Court that the sum of Rs. 
paid 

decree has been and should be recorded as certified, this is to give you notice that you are to appear 

adjusted 

before this Court on the day ol 

payment 

19 , to show cause why the aforesaid shouI<^lll|iot be recorded as 

adjustment 

certified. 


Given under my hand and the seal of the Court, this 

19 . 


day of 


Judge. 


No. 2. 

PRECEPT. 

(Section 46.) 

(Title.) 

Upon hearing the decree-holder it is ordered that this precept be sent to the Court of 

at # under Section 46 of the Code of Civil 

Procedure, 1908, with directions to attach the property specified in the annexed schedule and to hold 
the same pending any application which may be made by the decree-holder for execution of the decree. 

Schedule. 

DAted the day of • * • - - , * - . 

Judge. 


190e A. M, 
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ORDER SENDING DECREE FOR EXECUTION TO ANOTHER COURT. 

(O. 21, r. 6.) 

{Title,) 

Whereas the decree-holder in the above suit has applied to this Court for a eertiiicate fn h 
to the Court of “ at 

for execution of the decree in the above suit by the said Court, alleging that the judgment-debtor resides 
has property within the local limits of the jurisdiction of the said Court, ani it is deemed necessary and pro 
to send a certificate to the said Court under O. 21, R. 6 of the Code of Civil Procedure, 1908, it is ^ 

Ordered : 


That a copy of this order be sent to 

with a copy of the decree and of any order which may have been made for execution of the same and a certificate 
of non-satisfaction. 

Dated the day of 19 


JudgBi 


No. 4. 

CERTIFICATE OF NON-SATISFACTION OF DEGREE. 


(0. 21, r. 6.) 

(Tiile.) 

Certified that no^ satisfaction of the decree of this Court in suit No. 

of 19 , a copy of which is hereunto attached, has been 
obtained by e:seoution within the jurisdiction of this Court. 

Dated the day of 19 , 

J udge,’ 

+ If partial, strike out ‘‘no ” and state to whati extent. 


No. 5. 

CERTIFICATE OF EXECUTION OF DECREE TRANSFERRED TO 
ANOTHER COURT. 

(0. 21, r. 6.) 

* {mie.) 


' 

Number of Boit 
and the Court 
by which the 
decree wa8 
passed. 

Names of ^ 
parties. 

Date of 1 
application 
for 

execution. 

Number of 
the execu- 
tion ease. 

Processes issued 
and dates of 
service thereof. 

Costs of 
execution, 

i 

1 

Amount 

realized. 

1 

! 1 

How the 
case is 
disposed of. 

m 

t 

§ 

1 

i 

3 

4 

5 

S 

t 7 

8 


1 

! 



. ! 


Rs, A, P. 

|R5. a, p. 

1 

1 

I 

I 


Signature of Muhafrir in charge. 


Signature of J udge. 
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op a g 

3 

^ ^ ft 

cr 


[When attachment and sale of movable 
pro'perty is sought. ] 

I pray tbafc the total amount of Es. [together 
with interest on the principal gum up to date 
of payment] and the co^ts of taking out this 
execution, be realized hy attachment and 
sale of defendant's movable property as per 
annexed list and paid to me. 


[When attachment nd 
piopeny %$ sought.] 


sale of immovable 


I pray that the total amount of Rs [together 
with interest on th^ p incipal sum up to 
date o* pivment] and the costs of taking out 
this execution, be realized by the attachment 
and sale of defendant’s immovable property 
specified at the foot of this application and 
paid to me. ^ 


knowledge and belief. 


Dated the 


declare that what is stated herein is true to the best of my 


Signed 

day of i 

[When attachment and sale of i7n7novahle property i5 sought.] 
Description and specification of proi erty. 


deci ee-liolder. 


The undivided one-third share of the judgment* debtor in a house sitaatad la the \illage of 
, value Rs. 40 and bounded as follows : — 

East by Q's house; west by H's house; -south by public road; north by private lane and Ps 

house. 

I declare that what is stated in the above descript'on is true to the best of 

my knowledge and belief, and so far as I have been able to ascertain the interest of the defendant in the 
property therein specified. 

Signed » decree-holder^ 

PROVIKCIAL AMENDMENT. 

SIND 

Add the following as column No, 6-A to Form No, 6 ; — 

“ 6-A. What interest, if any, in the decree transferred by original deeree-holder, and date of transfer 
and name and address of parties thereto.'* 
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No. 7. 

Is'OTICE TO SHOW CAUSE WHY EXECUTION SHOULD NOT ISSUE. 

« [(O. 21. R. 16.)] 

{Title.) 

To 

Whebbas 

has made application to this Court for execution of decree in suit No. 

of 19 , on the allegation that the said decree has been transferred to him by 
assignment, this is to give you notice that yor are to appear before this Court 

on the day of 19 . to 

show cause why execution should not be granted. 


Given under my hand and the seal of the Court, this 
19 . 


day of 

Judge. 

[a] Substikited by the Repealing and Amending Act, 1914 (10 [X] of 1914), a. 2 and Sch. I, for 0. 21 


T, 22).'^ 


To 


No. 8. 

WARRANT OF ATTACHMENT OF MOVABLE PROPERTY IN EXECUTION 
OF A DECREE FOR MONEY, 

(O. 21, r. 30.) 

(Title.) 


The Bailiff of the Court 
Whebbas 

day of 


Decree. 




Principal . . 

Interebti . • 

Costs 

Costs of execution. 
Further interest. 




Total 

. 




was ordered by decree of this Court passed on the 

19 , in Suit No. of 19 , to 

pay to the plaintiff the sum of Rs. as noted in the 

margin ; and whereas the said sum of Rs. has 

not been paid ; These are to command you to attach the movable property 
of the said 

as set forth in the schedule hereunto annexed, or which shall be pointed 
out to you by the said 

, and 

unless the said shall pay to 

you the said sum of Rs. 

together with Rs. , the 

costs of this attaehmenf, to hold the same until further orders from this 
Court. 


You are further commanded to return this warrant on or before the 
day of 19 , with an endorsement certifying the day on which and manner in 

which it has been executed, or why it has not been executed. 


day of 


Given under my hand and the seal of the Court, this 

19 . 

Schedule, 

PROVINCIAL AMENDMENTS. 

ALLAHABAD 

Between the words “command you to attach” and the words “the movable property of the said” add 
the words “on or before fhe day of 19 [3-10-1942.] 

MADRAS 

Sama as Allahabad. 

CUDH 


Inmi the words “ on or before 


“ after the word “ attach *’ in the first paragraph, 

[15-4-1944.] 
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WARRANT FOR SEIZURE OF SPECIFIC MOVABLE PROPERTY ADJUDGED 

BY DECREE. 

(O. 21, r. 33.) 

(TiUe) 

To 

The Bailiff of the Court. 

Whereas was ordered by decree of this Court passed on the 

day of 19 , in Suit No. of 

19 , to deliver to the plaintiff the movable property (ora share in the 

movable property) specified in the schedule hereunto annexed, and whereas the said property (o^' (^hare) has not 
been delivered; 

These are to command you to seize the said movable property (or a 

share of the said movable property) and to deliver it to the plaintiff or 
to such person as he may appoint in his behalf. 

Given under my hand and the seal of the Court, this 

day of 19 . 

Schedule. 

Judge. 


No, 10. 

NOTICE TO STATE OBJECTIONS TO DRAFT OF DOCUMENT, 


{0. 21, r. 34.) 

(Title.) 

Jo 

Take no! ice that on the day of 19 , 

the decree-holder in the above suit presented an application to this 
Court that the Court may execute on your behalf a deed of , 

whereof a draft is hereunto annexed, of the immovable property specified hereunder, and that the 
day of 19 , is appointed for the hearing 

ol the said application, and that you are at liberty to appear on the said day and to state in writing any objeotxona 
to the said draft. 


Descrvgiion of Property* 

Given under my hand and the seal of the Court, this 
19 . 


day of 
Judge. 


No. 11. 


WARR ANT TO THE BAILIFF TO GIVE POSSESSION OF LAND, ETC. 


To 

The Bailiff of the Court. 


{O. 21, r. 35.) 
(TitU.) 


Whereas the undermentioned property in the occupancy of 

has been decreed to 

, the plaintiff in this suit ; You are hereby directed to put the said 
in possession of the same, and you are hereby authorized to remove any 
. person bound by the decree who may refuse to vacate the same. 

Given under my hand and the seal of the Court, this 

day of 19 « 


Schedule. 


Judt*. 
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No. 12. 


NOTICE TO SHOW 0\USE WHY WARRANT OF ARREST SHOULD NOT ISSUE, 


(O. 21, r. 37 ) 


To 

Whereaa lias made application to this 

C >urt.for eseciitioa of decree in Suic No. of 19 by arrest and 

mpn&onment of your person, you are hereby required to appear before this Court on the 

day of 19 , to show cause why you should not be 

cu»<imitted to the cuil prison m execution of the said decree 


Given mdei my band and the sale of the Court, this 
day of 19 . 


Judgi. 


No. 13. 

WARRANT or ARREST IN EXECUTION (O. 21. r. 38.) 

{Itth ) 

Zo 

The Bailiff of the Oouit, 

Whereas was adjudged by a decree of the Oomi 

in Suit No. of 19 , dated the day <rf 


Decree. 


'Tnneipal 


f Interest 

1 Costs 
Execution 

1 

I 

1 1 

1 

] 1 

Total 


, 


19 , to pay to 

the decree-holder the sum of Bs* as 

noted in the margin, and whereas the said sum of 
Ra. has not been paid to the said decree-holder in 

satisfaction of the said decree ; These are to command you to arrest 
the said judgment-debtor and unless the said judgment-debtor shall 
pay to you the said sum of Rs. 

together with Bs. for the 

costs of executing this process, to bring the said defendant before the 
Court with all convenient -peed 


Y'ou are further commanded to return this warrant ou or before the 

day of 19 

with an endorsemerxt certifying the da> on which and manner in which it has been executed or the reason why li 
has not been executed. 


Given under my hand and the seal of the Court, this 
day of 19 . 

PROVINCIAL AMENDMENT. 


Judgt. 


MADRAS 

Beimen the words “the cost of executing this process '* and the words “to bring the said defendant/’ aM 
the wo»‘ds “ or unless satisfaction of the decree be endorsed by the decree-holdei on the warrant in the manner 
I ovidfcd m O. 21, R, 25 (2).” 


No. 14 

WARRANT OF COMMITTAL OF JUDGMENT-DEBTOR TO JAIL. 

(O. 21. r. 40.) 

(Title,) 

To 

The Odictr in charge of the Jail at 


Whereas haa 

been brought before this Court this day of 19 

under a warrant in execution of a decree which was made and pronounced by the said Court on the 

, 19 , and by which decree It 

was ordered that the said 
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has BOt obeyed the decree nor 
Mtisfied the Court that he is entitled to oe di,charged from custody; You are hereby in the name of the King 
Emperor of India, commanded and required to take and receive the said 

dvU prison and keep him imprisoned therein for a period not eseeeding or 

until the said decree shall be fully satisfied, or the said sbail he othermso 

ent-tled to be released according to the terms and provisions of section 38 of the Code of Civil Procedure, 1908; 
and the Coarl does hereby fis -lonas per diem as the 

rate of 'b. r.-.o:;il!,v ,-.I!o-.var.ee for -.he subs'stsnce c£ the a-iid 

’during his ronfinement under this warrant oi eommittal. 

G.vb.i [iUder my signature and the seal of the Court, this 

‘ ^ J udge» 

PROVINCIAL AMENDMEaNT. 

MADRAS 

Insert the following aa Form No. 14A : 

“NTn. 14A 


ORDER OF ENTRUSTMENT OF JUDGMENT-DEBTOR TO THE 
CUSTODY OF AN OFFICER OP COURT. 


(O. 21, r. 40, sub-rule (2) and the proviso to sub-rule |3).) 


In the Court of the 
To 

The Bailiff of the Court, 


of 


Whereas wbio bas been brought before this Court, this 

day of 19 > under warrant in execution 

of ft decree which was made and pronounced by the said Court on the day of 

19 , and by which decree it was ordered that the said judgment-debtor 

ehould pay Bs. 

And whereas the judgment-debtor has been ordered lo be kept in the custody of an officer of the Court > 
pending the enquiry under 0. 21, E. 40, sub-rule (2). 

And whereas the said judgment-debtor has to be given an opportunity of satisfying the decree and 
lor :his end this Court is of opinion that the said judgment-debtor may be left in the custody of an officer 
oi Court, j 

You i.re hereby in the name of the King-Emperor of India commanded and required to taka 
and icce've the said judgment-debtor into your custody and keep him in that custody for a period of 

days or until further orders of this Court. You are hereby further informed that he is not to be allowed 
to go anywhere except in your company. You are further required to produce the said judgment-debtor before 
this Court at the expiration of the period specified, if the decree be not sooner satisfied. 


Given under my hand and the seal of the Court, this 
19 . 


(By order) 


day of 


Central Ncmr.^* 


No. 15. 

ORDER FOR THE RELEASE' OF A PERSON IMPRISONED IN 
EXECUTION OF A DECREE. 


To 


(Sections 58, 59.) 
(TiUe.) 


The Officer in charge of the Jail at 

Under orders passed this day, you are hereby directed to set free 

judgment-debtor now in your custody. 


Dated 


Judge* 
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PROVINCIAL AMENDMENTS. 


Insert the following as Form Ko. 13A : 


“Form No, 15 A. 


BOND FOR SAFE CUSTODY OF MOVABLE PEOPERTY ATTACHED AND LEFT 
IN CHARGE OF ANY PERSON AND SURETIES. 


(Order 21A, rules 3 (a) and 5.) 


In the Court of 

Civil Suit No. 

A. B. of 


G. D. of 


at 

of 

against 


Know all men by these presents that we, I. J. of etc. and K. L. of 

etc. and M, N. of etc. are joiaay 

and severally bound to the Judge of the Court of in Rupees 

to be paid to the said Judge, for which payment to be made we bind oursehcb. and each 
0. J-, in the whole, oar and each of our heirs, executors and administrators, jointly and severally, by the&e presents. 
Dated this day of 19 


And whereas the movable property /live-stock specified in the Schedule hereunto annexed has beea 
attached under a warrant from the said Court dated the day of 

19 . in execution of a decree in favour of 

in Suit No. of 19 on the file of 

and the said property has been left in the charge of the said I, J. 


Now the condition of this obligation is that, if the above bounden I. J. shall duly account for any loss 
which the owner of the property /live-stock may suffer due to wilful negligence of Ihe bounden and produce when 
required before the said Court all and every the property/live stock aforesaid (and shall properly maintain and 
take due care of the live-stock aforesaid) and shall obey any further order of the Court in respect thereof, then 
this obligation shall be void; otherwise it shall remain in full force and be enforceable against the obove bounden 
I. J. in the execution proceedings. 


I. J. 
K. L. 
M. N. 


Signed and delivered by the above bounden 

in the presence of [3-11 -1933 and 29-5-1941^ 

3LAHOHE 

* Add the following form Nos. 15A and 15B ; — 

“Form No. 16A. 


bond foe safe CUSTODY OF MOVABLE PROPERTY ATTACHED AND LEFT 
IN CHARGE OF PERSON INTERESTED AND SURETIES. 

(O. 21, r. 43.) 

In the Court of at Civil Suit No, 

of A. B. of 

against 

C. D. of 

Know all men by these presents that we, I. J. of 

and K. L» of , etc., and M, N. of 

etc. are jointly and severally bound to the Judge of the Court of 

in Rupees be paid to the said Judge, for which payment to be made, w* 

bind ourselves, and each of us, in the whole, our and each of our heirs, executors and administrators, jointly and 
severally by these presents. 

Bated this day of 19 . 
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And whereas the movable property specified in the Schedule hereunto annexed has been attached under 
a warrant from the said Court, dated the day of 

19 , in execution of a decree in favour of 

in Suit 2 ^ 0 , OB 

the file of property has been left in the charge of the said I. J. 

Now the condition of this obligation is that, if the above bounden I. J. shall duly account for and produce 
when required before the gaid Court all and ever? the property aforesaid and shall obey any farther order of the 
Court m respect thereof, then thi« obligation shall be \oid; otherwi'=e it shill remain in full force^ 

J.J. 

K r, 

M. N. 

S^^'iied ani delivered by the above boauden in the presence of 

Form No. 15 B. 


BOND FOR SAFE CUSTODY OF MOVABLE PROPERTY ATTACHED AND LEFT 
IN CHARGE OF ANY PERSON AND SURETIES. 


[0. 21. r. 43 (1) (c).] 

In the Court of at Civil Suit No. 

of A. B. of 

against 

C.D. of 

Know all men by these presents that we, !• T. of etc*, and K. li. of 

etc., and M, N. of 

etc., are jointly and severally bound to the J udge of the Court of 

in Rupees to be paid to the said Judge for which 

payment to be made we bind ourselves, and each of us, In the whole, our and each of our heirs, executors and 
admin.stators, jointly and severally, by these presents. 

Dated this day of 19 . 

And whereas the movable property specified in the schedule hereunto annexed^ha« been attached under a 
warrant from the said Court, dated the day of 

19 , in execution of a decree in favour of in suit No. of 

19 on the file of 

and the said property has been left in the charge of the said I. J. 

Now the condition of this obligation is that, if the above bounden I. J. shall duly account for and produce 
when requicei before the said Court all and every the property aforesaid and shall obey pny farther order of the 
Court in respect thereof, then this obligation shall be void : otherwise it shall remain in full force and be 
enforceable against the above bounden I. J, in accordance with the procedure laid down in Section 145,’ CiviJ 
Procedure Code, as if the aforesaid I. J. were a surety for the restoration of property taken in execution of £l 
decree, 

I. J. 

K. L. 

M. N. 

Signed and delivered by the above bounden m the presence of [13-10-1928.] 

MADRAS 

(i) For the word ** dated ** subsUtute the words " Given under my hand and the seal of the Court, 

tliis day of [Dis. No, 212 of 1912.1 

(ii) Add the following Form : — 


“ Form No. 15A. 

BOND FOR SAFE CUSTODY OF MOVABLE PROPERTY ATTACHED AND LEFT 
IN CHARGE OF PERSON INTERESTED AND SURETIES. 

[0. 2l,r. 43.3 

In the Court of at ' Oivli Suit No.. 

of A.B. of ‘ * 

against 


CJD. of 


190-d (4 pp.) A. H. 
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Knew all men by these presents that we I. J. of etc., and K, L. of 

etc., and M. N. of etc., are jointly and severally bound to the Judge of the 

Court of in Rupees to be paid to the said 

Judge, for which payment to be made we bind ourselves and each of us, in the whole, our and each of our heirs 
executors and administrators, jointly and severally, by these presents. 

Dated this day of 19 . 

in the schedule hereunto annexed has been attached under a 

day of 19 , 

in Suit No. of 19 

and the said property has been left in the charge of the said 

Now the condition of this obligation is that, if the above bounden I. J. shall duly account for and 
produce when required before the said Court all and every the property aforesaid and shall obey any 
further order of the Court in respect thereof, then this obligation shall be void ; otherwise it shall remain in 
iuU force. 

I. J. 

K. L. 

M. N. 

Signed and delivered by the above bounden in the presence of [Dis. No, 116 of 1915.1 


And whereas the movable property specified 
warrant from tbe said Court, dated the 
in execution of a decree in favour of 
on the die of 
I. J. 


No. 16. 


ATTACHMENT IN EXECUTION. 

PROHIBITORY ORDER, WHERE THE PROPERTY TO BE ATX ACHED CONSISTS OF 
MOVABLE PROPERTY TO WHICH THE DEFENDANT IS ENTITLED SUBJECT 
TO A HEN OR RIGHT OF SOME OTHER PERSON TO THE 
lIMMEDIATE POSSESSION THEREOF. (O. 21, r. 46.) 


has failed te 


To 

Whereas 

satisfy a decree passed against on the 

day of 19 , in Suit No. 

infi.voaroI for Eb. , It is ordered that the 

drfendant be, and is hereby, prohibited and lestiained until the further order of this Court, from receiving 
feom the following property in the possession 

of to BMd .that is to say, , to which the defendant 

is entitled, subject to any claim of the said , and the said 

is hereby prohibited and restrained, until the further order of this Court, from delivering tbe 
said property to any person or persons whomsoever. 


Given under my hand and the seal of the Court, this 
19 . 


day of 


Judg^, 


No. X7. 


ATTACHMENT IN EXECUTION. 

PROHIBITORY ORDER, WHERE THE PROPERTY CONSISTS OF 
DEBTS NOT SECURED BY NEGOTIABLE INSTRUMENTS. 

(O, 21, r. 46.) 


To 

Wbexbas 

satisfy a decr^ ]passed against 
day of 


[Title.) 


on the 


has failed to 

s 

of 19 , in favour of 
It is ordered that the defendant be, 


for Rg. 


19 , in Suit No. 
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is hereby, proliibited and restrained, until the further order of this Court, from receiving from you a certain debt 
alleged now to be due from you to the said defendant, namely, 

^ , and that you, the said 

. 1 ) 0 . and YOU are hereby, prohibited and restrained, until the further 
order of ihis Court, from making payment of the said debt, or any part thereot, to any person whomsoever or 
otherwise than into this Court, 


dav of 


Given under my hand r.nd the ^^eal of the Court, this 

19 


J udg^. 


To 


No. 18. 

ATTACHMENT IN EXECUTION. 
PEOHIBITOBY OBDEB WHEBE THE PBOPERTY CONSITS 
OF SHARES IN THE CAPITAL OF A CORPORATION. 

(O, 21, r. 46.) 

{Title.) 


Whereas 
against 
day of 

of 19 , in favour of 


. Secretary of 


IS 


Defendant and to 
Corporation, 

has failed to satisfy a decree passed 
on the 

in Suit No. 

- . , for Rs. ; 

It is ordered that you, the defendant, be, and you are hereby, prohibited and restrained until the further 
order of this Court, from making any transfer of shares in the aforesaid 

(^rporation, namely, , or from receiving payment of any dividends 

thereon ; and yon, , the Secretary of the said Corporation, are hereby 

prohibited and restrained from permitting any such transfer or ma lrin g any such payment. 

G.ven under my hand and the seal of the Court, this (5ay of 

Judge. 


To 


No, 19. 

ORDER TO ATTACH SALARY OF PUBLIC OFFICER OR SERVANT OF 
RAILWAY COMPANY OR LOCAL AUTHORITY. (O. 21, r. 48.) 

( Title.) 

Wbbrsas 


the above-nMiea caw, is a (d^criie office of judgment debtor) receiving his salary {or aUo^^^aWotS 
nands ; and whereas deoree-holdi in 

the said ease, has applied in this Court for the attachment of the salary (or allowances) of the a^d ^ 

to the extent of due to him under 

the decree ; \ou are hereby required to withhold the said of 
from the salary of the said 
instalments of 


in monthly 


to this Court. 

Given under uiy hand and the seal of the Court, this 
19 . 


and to remit the said sum (or monthly instalments) 


day of 


Judge, 


To 


No. 20. 

ORDER OF attachment OF NEGOTIABLE INSTRUMENT. 

(O. 21, "r. 51.) 

(TitU.) 

The Baiiifi of the Court. 


Wh«r*as an or^^r has been passed by this Court on the 
day of 


Given under my hand and the seal of the Court, this 
19 . 


19 , for the attachment of 
; Yoh are hereby directed to seise the SMd 
and bring the same into Oqurt. 

day of 


Judge. 



[App. E,] 


[THE CODE OF] CIVIL PROCEDURE, 1908 


1520ftb 


No. 21. 


ATTACHMENT. 

PROHIBITORY ORDER. WHERE THE PROPERTY CONSISTS OF MONEY 
OB OF ANY SECURITY IN THE CUSTODY OF A COURT OF A JUSTICE 
OR t[PUBI)LC OFFICER]. (0. 21, r. 52.) 


To 


(Title) 


Six, 


The plaintiff having applied, under R. 62 of 0. 21 of the Code of Civil Procedure, 1908, for an 
aitachment of certain money now in your hands (Jiere stctte how the fiioney is supposed to he in the 
hands of the person addressed on what account^ etc.), I request that you will hold the said money subject 
to the further order of this Court. 

I have the* honour to be. 

Sir 

Y'our most obedient servant, 

Dated the day of 19 . 

J udge. 

[a] Suibstituted by A.O., for Officer of Government.*' 


No. 22. 

NOTICE OF ATTACHMENT OF A DECREE TO THE COURT WHICH PASSED IT. 


(0.21, r. 53) 

(Title.) 

To 

The Judge of the Court of 
Sir. 

I have the honour to inform you that the decree obtained in your Court on the 
day of 19 , by 

in suit No. of 19 , in which he was and 

was 

has been attached by this Court on tiu 
application of » ^he in the 

suit specified above. You are therefore requested to stay the execution of the decree of your Court 
until you receive an intimation from this Court that tne present notice h is been cancelled or until execution 
of the said decree is applied for by the holder of the decree now sought to be executed or by his judginent-debtor. 


Dated the 


day of 


19 


I have the honour, efaiiff 
tfud^ 


No. 23. 

NOTICE OF ATTACHMENT OF A DECREE TO THE HOLDER OF THE DECREE. 


(O. 21. r. 53.) 


(Title.) 

To 

Wherea« an application has been made in this Court by the decree-holder m the above suit for tho 
attachment of a decree obtained by you on the day 

of 19 , in the Court of 

m Suit No. of 19 , in 

which was and 


was ; It is ordered that you^ the said 

, be, and you are herel^> 

prohibited and restrained, until the further order of this Court, from transferring or charging the same in 

any way. 

Given under my hand and the seal of the Court, this day of 

19 . 


Judge, 
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No. 24. 

ATTAOmiENT IN EXECUTION. 

PROHIBTTOBY ORDER WHERE THE PROPERTY CONSISTS OP niMOVABLE PROPERTY. 

(O. 21, r. 64.) 

(Title.) 


To 


Defendant. 

Whereas you have failed to sati'sfy a decree passed against you on the 

dav of * 19 * in Suit No. 

of 19 , in favour of 

for R*?. ; It is 

rrdered chat vou, the said , ^ 

ycu are hereby, prohibited and restrained, until the further order of this Court, from transferring or charging 
the property specified in the schedule hereunto annexed, by sale, gift or otheiwise, and that all persons be, and 
that they are hereby, prohibited from receiving the same by purchase, gift or otherwise. 

Given under mv hand and the seal of the Court, this day of 

* 19 . 

Schedule. 


No. 25. 

ORDER FOR PAYMENT TO THE PLAINTIPP, ETC.. OF MONEY, ETC., IN THE 
HANDS OP A THIRD PARTY. (0. 21, r. 56.) 

(Title.) 


Judge. 


To 

Whereas the following property 
of a decree in Suit No. 
the day of 

for Rs. 

that the property so atfciched, consisting of Rs. 

Rs. 

fo satisfy the said decree, shall be paid over by you, the said 
to 

Given under mv hand and the «4eal of the Court, this 
*19 . 


has been attached in execution 
of 19 , passed on 

19 , in favour of 

; It is ordered 
in money and 

in currenoy^notes or a suflEieient part thereof 


day of 


Judge. 


To 


No. 26. 

NOTICE TO ATTACHING CREDITOR. (0. 21, r. 58.) 
(Title.) 


Whereas 

this Court for the removarof attachment on 
instance in execution of the decree in Suit No. 
you notice to appear before this Court on 

day of 


person or by a pleader of the Court duly instructed to support your claim, as attaching creditor. 
Given under my hand and the seal of the Court, this 
10 . 


has made application to 
placed at your 
of 19 , this is to give 
, the 

19 , either in 


day of 


Judges 


No. 27. 

WARRANT OF SALE OF PROPERTY IN EXECUTION OP A DECREE FOR MONEY. (0. 21, r. 66.) 

(Title.) 

To 


The Bailiff of the Court. 

These are to command you to sell by auction, after giving 

days’ previous notice, by affixmg the same m this Court-house, and after mahing due 
proclamation, the 

property attached under a warrant from this Court, dated the 
day of 19 , in execution of a decree in 

favour of in Suit No. 

of 19 , or so much of the said property as shall realize the sum of Rs. 

, being the 

of the said decree and costs still remaining unsatisfied. 

You arc further commanded to return this warrant on or before the 

day of 19 , 

with an endorsement certifying the manner in which it has been executed, or the reason why it has not been 
executed. 

Given under my hand and the seal of the Court, this day of 

19 


Judge, 


191 A.M. 
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To 


No. 28. 

NOTICE OP THE DAY PIXED FOR SETTLING A SALE PROCLAMATION. (O. 21. r. 66.) 

(TifU.) 


Wherea^^ in the above-named suit 
for tlie sale of 

that the 


of sale. 


Judgment-debtor. 

.the decree-holder has applied 
; You are hereby informed 
day of 

19 , has been fixed for settling the terms of the proclamation 


Given undor mv hand and the «5eal of the Court, thi*- 
19 . 


day of 
Jud^e. 


No. 29- 

PROCLAMATION OP SALE. (O. 21, r. 66.') 

(Title.) 

Notice ia hereby given that, under r. Cl of O. 21 of the Code of Civil Procedure, 1908, an order has bean 
(l) Suit No, of i9 , decided passed by this Court for the sale of the attached property mentioned in the 
by the of m tohich toas annexed Schedule, in satisfaction of the claim of the decree-holder in the 
plaintiff md toas defendant, (1) mentioned ia th^ margin, amounting with costs and interest up to date of 
sale to the sum of 

The sale will be by public auction, and the property wUi be put up for sale in the lots specified in the 
schedule* The sale will be of the property of the judgment-debtors above-named as mentioned in the schedule 
below ; and the liabilities and claims attaching to the said property, so far as they have been ascertained, are 
those specified in the schedule against each lot. 

In the absence of any order of postponement, the sale will be held by 

at the monthly sale commencing 

at o’clock on the at 

. In the event, however, of the debt above specifiied and of the costs of the 
sale being tendered or paid before the knocking down of any lot, the sale will be stopped. 

At the sale the public generally are invited to bid, either personally or by duly authorised agent. No 
bid by, or on l^elmlf of, the judgment-creditors above-mentioned, however, will be accepted, nor will any 
sale to them be valid vrithout the express permission of the Court previously given. The following are the 
further 

Conditions of sale, 

1. fiPhe particulars specified in the schedule below have been stated to the best of the information 
of the Court but the Court will not be answerable for any ezror, mis-statement or omission in this 
proclamation. 

2. The amount by which the biddings are to be increased bhall be determined by the officer conducting 
the sale. In the event of any dispute arising as to the amount bid, or as to the bidder, the lot shall at once 
be again put up to auction. 

8. The highest bidder shall be declared to be the purchaser of any lot, provided always that he is 
legally qualified to bid, and provided that it shall be in the discretion of the Court or officer holding the 
sale to leoline acceptance of the highest bid when the price offered appears so clearly inadequate as to make 
it advisable to do so. 

4. For reasons recorded, it shall be in the discretion of the officer conducting the sale to adjourn U 
subject always to the provisions of r. 69 of 0. 21. 

6. In the case of movable property the price of each lot shall be paid at the time of sale or as 
soon after as the officer holding the sale directs, and in default of payment the property shall forthwith be 
again put up and re-sold. 

6. In the case of immovable property, the person declared to be the purchaser shall pay 
inimediately after such declaration a deposit of 26 per cent, on the amount of his purchase-money to the 
officer conducting the sale, and in default of such deposit the property shall forthwith be put up again 
and re-sold. 

7. The full amount of the purchase-money shall be paid by the purchaser before the Court closes on 
the fifteenth day after the sale of the property, exclusive of such day, or if the fifteenth day be a Sunday or 
other holiday, then on the first office day after the fifteenth day. 

8. In default of ]^yment of the balance of purchase-money within the period allowed, the property 
shall be re-sold after the issue of a fresh notification of sale* The deposit, after defraying the expenses of the 
sale, may, if the Court thinks fit, bo forfeited to Government and the defaulting purchaser shall forfeit all 
claim to the property or to any part of the sum for which it may bo 'subsequently sold. 

Given under may hand and the seal of the Court, this 
day of 19 . 


Judge, 
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Schedule o/Frojoe') ty. 


Numboi of lot. 

1 

Bebcription of 
property to be 
sold, with the 
i name of each 
owner where 
there are more 
judgment-debtors i 
than one. j 

{ 1 

{ 

1 

The revenue assessed 
j \ipon the.estate or part 

1 of the estate, if the 
‘ property to be sold is 
! an interest in an estate 
or a part of an estate 
paying revenue to 
Government. 

Detail of 
any encum- 
brancQb to 
which the 
property is 
liable. 

Claiirib, if any, 
which lia-s e been 
put forward to tliu 
property and any 
other known particu- 
lars bearing on its 
nature and value. 


1 

t 

\ 

) 

] 

! 


PROVINCIAL AMENDMENTS 

ALLAHABAD 

In form 29 (ProcUmation of Sale), delete the sentence “No bid b\ * * * * 

previously gi^en” in the paragrapli above “Conditions of Sale." 

MADRAS 

Add the following as a. “Note " to Form No. 20 (Proclamation of Sale) : — 

“Note: — ^The title-deeds relating to the property have not been filed in Court, and the purohasoi* 
will take the property subject to the risk uf there being mortgages by deposit of title deeds, or mortgages not 
disclosed m tlio encumbrance certificate. ” (Bis. No. 2134 of 1918.) 


No. 30. 

ORBBB ON THE NAZIR FOR OAUSINO SERVICE OF PROGLAmTION OF SALE. (0. 21, r. 66.) 

(Title.) 

To 


The Nazir of ilie Court. 

Whereas an order has been made for the sale of the property of the judgment-debtor specified in the 
fcoliedule hereunder annexed, and whereas the 


^day of 19 , has been fixed for the sale of the said 

property, ‘ copies of the proclamation 

of sale are by this warrant made over to you, and you are hereby ordered to have the proclamation published 
by beat of drum within each of the properties specified in the said schedule, to affix a copy of the said 
I'roolamation on a conspicuous part of each of the said properties and afterwards on the Court-house, and 
Then to submit to this Court a report showing the dates on which and tho manner in which the proclamations 
iia'\ e been published. 

Bated the day of 19 . 

Schedule. 


Judge, 


No. 31. 

CERTIFICATE BV OFFICER HOLBING A S.1LE OF THE BEFICIENOY OP PRICE ON A RB-SALB 
OF PROPERTY BY REASON OF THE PURCHASER’S BEFAULT. (O. 21, r, 71.) 

(TiOe.) 

Certified that at the re-sale of the property in execution of the decree in the above-named suit, in conse- 
auenoe of default on the part of purchaser, 

there was a deficiency in the price of the said property amounting to Rs. 
and that the expenses attending such re-sale amounted to Rs. 

makiaag a total of Rs. , which sum is recoverable from the 

defaulter. 

Bated the day of 19 . 

Ojfficey holding the mlc. 


NOTICE TO PERSON IN POSSESSION OF aiOVABLE PROPERTY SOLB IN EXECUTION. (0. 21, r. 7U.) 
^ (Title.) 

To 

Whereas 

has become the purohaber at a public sale in execution of the decree in the above suit of - — 

now in your posbesaion, you 

are hereby prohibited from delivering possession of the said to any 

person except the said 

Given under my hand and the seal of the Court, this 
day of 19 . 


Judge. 
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No. 33. 

PROHIBITORY ORDER AGAINST PAYMENT OF DEBTS SOLD IN EXECUTION 
TO ANY OTHER THAN THE PURCHASER. (0. 21, r. 79.) 

(miej 

To 

and to 

Whereas has become the 

purchaser at a public sale in execution of the decree in the above suit of 

being debts due from 

you to you 

; it is ordered that you be. and you 

are hereby, prohibited from receiving, and you 

from making payment of, the said 

debt to any person or persons except the said 

Given under my hand and the seal of the Court, this 
day of 19 . 

Ju^ge. 


No. 34. 

PROHIBITORY ORDER AGAINST THE TRANSFER OP SHARES SOLD 
IN EXECUTION. (0. 21, r. 79.) 

(Title.) 

To 

and , Secretary of 

Corporation. 

Whereas has become the purchaser at a 

public sale in execution of the decree, in the abo\o suit, of certain shares in the above Corporation, rhat is 
to say, of standing in the name of you 

; zt is ordered that 

you 

be, and you are hereby, prohibited from making any transfer of the said shares to any person except 
the said , the purchaser aforesaid, or from 

receiving any dividends thereon ; and you 

, Secretary of the said Corporation, from permitting any such transfer or 
making any such payment to any person except the said 
the purchaser aforesaid. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 


No. 35. 

CERTIFICATE TO JUDGMENT-DEBTOR AUTHORIZING HIM TO MORTGAGE, 

LEASE OR SELL PROPERTY. (O. 21, r. 83.) 

(Title.) 

Whereas in execution of the decree passed in the abo\ e suit an order was made on the 

day of * 19 , for the sale of 

the under-mentioned property of the judgment-debtor 

» and whereas the Court has, on the application of the said 
judgment-debtor, postponed the said sale to enable him to raise the amount of the decree by mortgage, lease 
or pri\ate sale of the said property or of some part thereof: 

This is to certify that the Court doth hereby authorize the said judgment-debtor to make the proposed 
mortgage, lease or sale within a period of 

from the date of this certificate; provided that all monies payable under such mortgage, lease or sale shall 
be paid into this Court and not to the said judgment-debtor. 

Given under my hand and the seal of the Court, this - day of 

19 . 


Description of property. 


Judge, 


No. 36. 

NOTICE TO SHOW CAUSE WHY SALE SHOULD NOT BE SET ASIDE* (0. 21, rr. 90, 92.) 

‘ (Title.) 

To 


Whereas the under-mentioned property w:as sold on the 

, 19 , in execution of the decree passed in the 

above-named suit, and whereas • , the deczee^holder [or 

ludgment-debtor], has applied to this Court to set aside the sale of the said property on the ground of a 
material irregularity [or fraud] in publishing [or conducting] the sale namely, that 

Take notice that if you have any cause to show why the said application shopld jiot be* grantredK you 
enould appear with your proofs in this Court on the • , 

^ dritiiii|ii|i]|iiiiiT ♦ when the said applict-tion will be heard 
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Given undec nxy liaud and the stjal of the Court, this 
19 . 


Descri;^iion of litoj^erty. 


day of 
Judge. 


No. 37. 

NOTICE TO SHOW CAUSE WHY SALE SHOULD NOT BE SET ASIDE. (0. -21. rr. 91, 92.) 

(T^tle.) 

To 

Whereas » purchaser of the 

under-mentioned property sold on the day of ^ 

19 , in execution of the decree passed in the above-named suit, has applied to this Court to sot aside the sale 
of the said property on the ground that 

, the judgment-debtor had no saleable interest therein t 
Take notice that if you have any cause to show why the said application should not be granted you 
should appear with your proofs in this Court on the 

day of 19 , when the said 

application will he heard and determined. 

Given under my hand and the seal of the Court, this day of 

19 . 

Description of property. 

Judge. 


has been declared the 
day of 


No. 38, 

OERTIPICATB OP SAIE OP LAND. (0. 21. r. OL) 

(TUU.) 

This is to certify that 

purchaser at a sale by public auction on the 

19 , of 

in execution of decree in this suit, and that the said aalo 

has been duly confirmed by this Court. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 

PROVINCIAL AMENDMENTS 

NAGPUR 

In form No. 38, insert the words “for Rs beiwmi the words, “the 


purchaser’* and “at a sale.” 

PATNA 

Suhstitute the following for Form No. 38: — 

“ Form No. 38. 

CERTIFICATE OF SALE OF LAND. (0. 21, r. 94.) 

District 

In the Court of at 

Execution case No. of 19 . 


(29-6-1943). 


Decree-holder, 


This is to certify that 

caste , by occupation 

, Thana , District 

at a sale by public auction on the day of 

specified below in execution of the decree in suit No. 
sale has been duly confirmed by this Court. 

Given under my hand and the seal of the Court, 
fiayt of 19 . 


son of 


J udgment-debtor. 

by 

resident of 

. has been declared the purchaser 
19 , of the property ^ 
of this Oourt"^ and that the said 


this 


Judge. ” 


Specification and price of properties.^ 

* If the decree hag been received by transfer from other Court enter name of that Court, 
t The date when the sale heoame absolute. 

t Particulars sufficient to identify the property including the name of each registration sub-district in 
which any part of the property is situated should be fully stated. 


No. 39. 

ORDER FOR D^LIVBRY TO CERCT^tBD PURCHASER OF LAND AT A SALE IN EXECUTION. 

(0.21,t.9^.) 

^ (Title.) 

To 


The Bailifi of the Comrt. 
Whereas 
fied purchaser of 


has become the certi* 
at a sale in exeention of 
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decree in suit No. of < 19 ; you aro herein 

ordered to put the said • the certified purchaser, 

as aforesaid, in possession of ilie same. 

Given under my hand and the seal of the Court, thi-s 
da> of 19 . ' 

PROVINCIAL AMENDMENT 

MADRAS 

Substitute tlie following for Eorm No. 39 : — 

“ No. 39. 

ORDER FOR DELIVERY TO CERTIFIED PURCHASER OP LAND AT A SALE 
IN EXECUTION. (0. 21, r. 96.) 

(Title.) 

To 

The BailiS of the Court, 

Whereas has become the certified purchaser of 

at; a sale in execution of decree in suit No. of 19 ; you are liereb\ 

ordered to put the said , the certified purchaser, as aforesaid, in possession 

of the same ; and vou are hereby further required to state in your return, whether fchcro arc oroiis on the land 
and wdicthcr > ou ha\e delivered them to , the certified purchaser. 

Gnen under mv hand and the seal of the Court, tlii^ da\ of 19 , 

CP. Dis. No. 607 of 1931.1 


No. 40. 


SU:MM0NS to appear and answer charge of OBSTRUCTING EXECUTION OF DECREE. 

(0. 21, r. 97.) 

(Title.) 


To 

Whereas i ho decree-holder 

hi the above suit, has comidamod to tliis Court that you have resisted [or obstructedj the utticur charged with 
the execution of the warrant for possession : 

You are hereby summoned to appear in thio Court on the 
day of 19 » at A. H., to answer the said 

complaint. 

Given under my hand and the seal of the Court, this day of 

. 19 , 


Judge. 


No. 41. 

WARRANT OF COMMITTAL. {O. 21, r. 9b.) 

(Title.) 

To 

The Oiliciei in charge of the Jail at 

Whereao the under-mentioned property has been decreed to , tlie 

plaintifi in this suit, and whereas the Court is satisfied that without any 

just cause resisted [w obstructed] and is still resisting [o?* obstructing] the said 

, in obtaining possefasion of the property, and whereas the said 

has made application to this Court thau the said he 

committed to the civil prison ; 

You are hereby commanded and required to take and receive the said 

into the civil prison and to keep him imprisoned therein fur Llie period 
«£ days. 

Given under my hand and the seal of the Court, this day of 

19 • 

Judge. 


To 


No. 42. 

AUTHORITY OF THE COLLECTOR TO STAY PUBLIC SALE OF LAND. {Section 72.) 

(TiOe.) 


SIR, 


, Collector of 


In answer to your communication No. ^ dated 

* representing that the sale in execution of the decree 
m tm» suit of land situate within your district is objeotionable I have 

the honour to inform you that you are authorised to make provision for the satisfaction of the said decree in 
the manner recommended by you. 


I have the honour to he, 
Sii^ 

Your obedient servant, 
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PROVINCIAL AMENDMENT 


ALLAHABAD 


Add the fnllowin'^ Form No. 43 

“Form No. 43. ^ 

The se'iirity to ”^6 fumUhed untler Section 55 (1) shall be, aq nearly aq may he, by a bond in the 
f < *lh Aving foiiiv. — 

In the Crur ai 

Sui.N.'. Olio 


B. of 


plaintiff 


against 

C. D. of Defendant. 

\VIieixa> in execution of the decive hi the suit, afore-«aid, the said 0. D. has been arrested under 
' v.’j.i ’lit and brought before the Court of ; and whereas the said 

C. D. lu- applied for h:^ discharge on the ground that he undertakes within one month to apply under 
section 5 of Act No. Ill of 1907, to ]»e declared an insolvent, and the said Court has ordered that 
fhe -aid C. D. ^hall be reloa-ed from custody if th*-^ slid 0. D. furnish good and sufficient security in the 
sain of Es. " that he will appear when called upon and 

that ho will witliiu one month from this date apply under section 5 of Act No. Ill of 1907, to he declared 


an in-olvont; 

Therefore I, E. F.. inUabicau: of , have voluntarily become, 

security and do hereby bind myself, my haiix, and executors to as Judge of 

1 he said Court and his successors in office that the ‘iaidC.D. will appear at any finiG when called upon by 
the said Court, and will apply in the manner and within the time herein before set forth, and in default 
of such axipearance or of such application, I bind myself, my heirs n>id execuroiq to pay to the ^aid Court 
on irs Older, the sum of R^. 

Witne'*« my hand at this day of 10 

rSigned^ E. F., 

SitreUj. 


APPENDIX F. 

SUPPLBSIENTAL PEOOEBDINGS. 


Jfo. 1 

Yy’ARRAXT of ARRF.ST before ,TT"DaMF.FT. (0. 3S, r. 1.') 


To 

Tile Bailid of the Court. 
Whereas 


'Principal 


. 1 : 1 

Intaic^r 

. 

• 1 

Coo s 

• 

• 1 


Total 

. 1 

1 1 


, the plaintiff in the above suit, claims the 
sum of Es. as noted in the margin, 

and has proved to the satisfaction of the Court that 
there is probable cause for believing that the defendant 
is about to ; 

These are io command you to demand and receive 
from the c^alcl “ the sum of 

R*^. as sufficient to satisfy the 


plaint claim, and unless the said sum of Bs. is forthwith delivered to you by or on 

behalf of the said , to take the said into custody, and to bring him 

before this Court, in order that he may show cause why he should not furnish security to the amount 
of Rs. for his iiersonal appearance before the Court, until such time as the said suit 

shall be fully and ffiially disposed of, and until satisfaction of any decree that may be passed against 
him In the suit, 

Given under mv hand and the seal of the Court, this day of 

19 . 


Judge* 


No. 2. 

SECURITY FOR APPEARANCE OF A DEFENDANT ARRESTED BEFORE JUDGMENT. (0. 38. r. 2.1 

(Title,} 

Whereas'at the instance of , the plaintiff in the above suit, 

the defendant has been arrested and brought before the Court : 

And whereas on the failure of the said defendant to show cause why he should not furnish security for 
Ills appearance, the Court has ordered him to furnish such security: 

Therefore, I have voluntarily become surety and do hereby biud myself, my 

heirs and executors, to the said Oouit, that the said defendant shall appear at any time when called 
upon while the suit is pending and until satisfaction of any decree that may be passed against him in 
the said suit; and in default of suoh appearance I bind myself, my hairs and executors, to pay to the 
said Court, at its order, any sum of money that may be adjudged against the said defendant in the 
said suit. 
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Witness my hand at 
19 , 


Witnes'^es, 

1 . 

2 . 


this 


day of 
(Signed.) 


No. 3. 

SCilMONS TO DEFENDANT TO APPEAR ON SURETY’S APPLICATION FOR DISCHARGE. (0. 38, r. 3.) 

(Title.) 

To 

Whereas , who became surety on the day of 

19 for your appearance in the above suit, has applied to this Gouit 

to be discharged from his obligation : ^ 

You are herebv summoned to appear in this Court in person on the 

day of 19 , at A.M, when the said 

application will be heard and determined. 

Given under my hand and the seal of the Court, this day of 

19 . 


Jvclge. 


No. 4. 

ORDER FOR COMMITTAL. (0. 38. r. 4.) 

(TitU.) 

To 

Whereas ♦ plaintiff in this Buit, has made application to the Court 

that security be taken for the appearance of , the defendant, to answer any 

judgment that may be passed against him in the suit; and whereas the Court has called upon the 
defendant to furnish such security, or to offer a sufficient deposit in lieu of security, which he has 
failed to do ; it is ordered that the said defendant be committed to the 

eis-il prison until the decision of the suit; or. if judgment be pronounced against him, until satisfaction 
of the decree. 

Given under mv hand and the seal of the Court, this day of 

19 . 

Judge. 


No. 5. 


attachment before JUDGMENT, WITH ORDER TO CALL FOR SECURITY FOR 
fulfilment of decree. (0. 88. r. 5.) 

(Title.) 


has proved to the satisfaction of the Court that 


To 

The Bailiff of the Court. 

Whereas 

the defendant in the above suit 

These are to command you to call upon the said defendant on or before 

the " day of 19 , either to furnish security for the 

sum of rupees " to produce and place at the disposal of this Court when 

required orlihe value thereof, or such portion of the value 

as may be sufficient to satisfy any decree that may be passed against him; or to appear and show cause why 
he should not furnish security ; and you are further ordered to attach the said 

and keep the same under safe and secure custody until the further order of the Court ; 
and you are further commanded to return this warrant on or before the day 

of 19 , with an endorsement certifying the date on which and the manner in 

which it has been executed, or the reason why it has not been executed. 

Given under mv hand and the seal of the Court, this day of 

19 . 


No. 6. 

SECURITY FOR THE PRODUCTION OF PROPERTY. (0. 38, r. 5.) 

{TUU.) 

Whereas at the instance of ^ . the plaintiff in the above suit ; 

the defendant has been directed by the Court to furnish security in the sum of 
Bs. VO produce and place at the disposal of the Court liha property 

speoiffad in. the Schedule hereunto annexed ; 

Therefore, I have voluntarily become surety and do hereby bind 

my heirs and executors, to the said Court, that the said defendant shall produce and place at 
the disposal of the Court, when required, the property specified in the said Schedule or the value of 
the same, or such portion thereof as may ba bufficiant to satisfy the decree ; and in default of his so 
doing, I bind myself, my heirs and executors, to pay to the said Court, at its order, the said sum or 
Ba* or duoh sum not exceeding the said sum as 

the said Court may adjudge. 
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Witness my hand at 
19 


Schedule 

this 


Witnesses. 

1 . 

2 . 


day of 
{Signed.) 


No. 7. 

ATTAOHhlENT BEFOBE JUDGMENO?, ON PROOF OF FAILURE TO FURNISH SECURITY. 

(O. 88, r. 6.) 

{Title.) 

To 

The BalliS of the Court. 

Whereas , the plaintiff in this suit, has applied to tin 

Court to call upon » the defe^idant, to furnish security to fulfil xny 

decree that may he passed against him in the suit, and wherea<> the Court has called upon the said 

to furnish such security, which he hais tailed to do; These aie to 
command you to attach , the property of the Stiid 

, and keep the same under safe ind bsoure custody until the further order 
of the Court;. and you are further commanded to return this warrant on or before the 

day of 19 i "W^ith an endorsement certifying 

the date on which and the manner in which it has been executed, or the reason why it has not been 
executed. 

Given under my hand and the seal of the Cour^ this day of 

19 . 

Judge, 

PROVINCIAL AMENDMENT 

MADRAS 

Insert the following as Form No. 7A in Appendix F. 

«‘No.7A. 

Attachment of immovoMe property before judgment, 

{Title!) 

To 

(Defendant) 

WTiereas on the application of the plaintiff in this suit, the Court, called upon you, the 

defendant to furnish security to fulfil any decree that may be passed against you in the suit or to show cause 
why you should . , £ ‘ * t. . . ^yo^ have failed to show cause why you should not furnish 

such security ^rnis sue securi y an failed to furnish security required within the time 

fixed by the Court it is ordered that you, the said be, and you are, hereby prohibited and restrained, until 
the further order of this Court, from transferring or charging the properties described in the schedule 
hereto annexed, by sale, gift, or otherwise, and that all persons be, and that they are hereby, prohibited 
and restrained from receiving the same by purchase, gift or otherwise. 

Given under my hand and the seal of the Court, this day of 19 . 

ScheduW' (21-11-1941) 

No. 8. 

TEMPORARY INJUNCTIONS. (0. 39, r. 1.) 

„ . (^c-) 

Upon motion made unto this Court by , Pleader of [or Counsel for] 

the plaintiff A. B., and upon reading the petition of the said plaintiff in this matter filed [this davl 
[or the plaint filed in this suit on the day of , 

or the written statement of the said plaintiff filed on the 

3 and upon hearing the evidence 

p and in support 

thereof [t / after noUce and defendant not appearing: add, and also the evidence of 

rim.fm.-n . service of notice of this motion upon the defendant 

u. : Thw Court doth order that an injunction be awarded to restrain the defendant 0. D., his servants, 
agents and workmen, from pulling down, or suffering to be pulled down, the house in the plaint in 
tfue said suit of the plaintiff mentioned [or in the written statement, or petition, of the plaintiff and 
tSSToI ™ hearing of this motion mentioned], being No. 9, Oilmongers Street, Hindpur, in the 

4 . 1 . t. . * selling the materials whereof the said house is composed, 

^ further order of this Court. 


day of 


19 


r 11 / u * Judgem 

iw^e the injunction is sought to restrain the negotiation of a note or biU the ordering part of the order 
may run tnus j « » 

to restrain the defendants and 

. . ^ , from parting with out of the custody of them or any of them or endorsing 

assigning or negotiating the promissory note [or bill of exchange] in question, dated on or about the 

, etOn mentioned in the plaintiff’s 

192 A. M, 
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plaint [or petition] and the evidence heard at this motion until the hearing of this suitt or until the 
further order of this Court. 

[In Copyright crises] ^ to restrain the defendant 

0. D., his servants, agents, or workmen, from printing, publishing or vending a book, called 

, or any part thereof, 

until the, etc. 

[Where part only of a hooh is to he restrained,’] 

to restrain the defendant 0. D., his servants, agents or workmen, 
from printing, publishing, selling or otherwise diiaposing of such parts of the book in the plaint [or petition 
and evidence, etcj mentioned to have been published by the defendant as hereinafter specified, nameh , 
that part of the said book which is entitled 

and also that part which is entitled 

[or which is contained in page ^ to page 

both inclusive] until , etc. 

[In Patent cases] to restrain the defendant 0. D., his agents, 

secants and workmen, from making or vending any perforated bricks [or as the case may he] upon the 
principle of the inventions in the plaintiffs plaint [or petition, etc., or written statement, etc.,] 
mentioned, belonging to the plaintiffs, or either of them, during the remainder of the respective terms of 
the patents in the plaintiffs plaint [or as the case may bo] mentioned, and from counterfeiting, 
imitating or resembling the same inventions, or either of them, or making any addition thereto, or 
subtraction therefrom, until the heating, etc, 

[In cases of Trade marks] to restrain the defendant 

0* p., his servamts, agents or workmen, from selling, or exposing for sale, or procuring to be sold, any compo- 
sition or blacking [or as case ^aap bo] described as or purporting to be blacking manufactured by the 
plaintiff A. B., in bottles having affixed thereto such labels as in the plaintiff’s plaint [or petition, etcj men- 
tioned, or any other labels so contrived or expressed as, by colourable imitation or otherwise, to represent the 
composition or blacking sold by the defendant to be the same as the composition or blacking manufactured 
and sold by the plaintiff A. B., and from using trade-cards so contrived or expressed as to represent that any 
composition or blacking sold or proposed to be sold by the defendant is the same as the composition or 
blacking manufactured or sold by the plaintiff A. B„ until the, etc. 

[To restrain a partner from in any way interfering in the business] 

to restrain the defendant 0. D,, his agents and servants, from entering 
into any contract, and from accepting, drawing, endorsing or negotiating any bill of exchange^ note or 
written security in the name of the partnership firm of B and B., and from contracting any debt^ buying 
and selling any goods, and from making or entering into any verbal or written promise, agreement or 
undertaking, and from doing, or causing to be done, any act, in the name or on the credit of the said 
partnership firm of B. and 33., or whereby the said partnership firm can or may in any manner become, 
or be made liable to or for the payment of any sum of money# or for the performance of any contract, 
promise or undertaking until the, etc. 


Ko. a[9l 

APPOINTMENT OF A BEGBI^^BR. (0. 40. r. 1.) 

(me.) 

To 

Whereas has been attached in execution of a decree 

passed m the above suit on the day of 19 , in favour of 

. , , , 5 You are hereby (subject to your giving security to the satisfaction of the Court) 

appointed receiver of the said property under Order 40 of the Oode of Civil Procedure, 1908, with full 
powers under the provisions of that Order. 

You are required to render a due and proper account of your receipts and disbursements in 
respect of the said property on . You will he entitled 

receipts under the 

anthonty of this appointment, 

Given under my hand and the seal of the Court, this 
day of 19 , 

Act, 1914^^ Dc] misprinted as 6, was corrected by the Repealing and .Unending 

PROVINCUL AMENDMENT 
StibstUuk the following /or Form No. 9 

”No. 9. 

APPOINTMENT OF A RECEIVER. (0. 40, r. 1.) 

receiver^ortbe ^ convenient to appoint a 

ine«oat4 of adecr^pasl^S the^boveiutt properties speoifled below have ^en attached 

19 , in favour of \ ^ 

the OourtUhe^^iivar^oflsbA appomted (subject to his giving security to the satisfaction of 

the Code of Civil profits thereof under Order 40 of 

not without leave of the * 1 under the provisions of that Order, except that he shall 

not without leave of the Court, (1) grant leases for a term exceeding three years, or (3) institute suits in 
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any C3ourt (esoept suits for rent), or (3) iustitufee appeals in any ODUrfc (ascepfc from a dtoeae in a rent suit) 
where the value of the appeal is over Rs. 1,000, or (4) expand on the repairs of aay property in any period 
of two years more than half of the net annual rental of the property to be repaired, such rental boinir 
calculated at the amount at which property to be repaired would be lot when in a fair state of repair 
provided that such amount shall not exceed Ris. 1,000. 

And it 3 a further ordered that above suit and ail persons claiming under 

them do deliver up quiet possestiion of the properties, movable and immovable, ispecified below together 
with all leases, agreements for lease, kabiileats, account books, papers, memoranda and writings relating 
thereto to the said receiver. And it is further ordered that the said receiver do take possession of the said 
property, movable and immovable, and collect the rents, issues and profits of the said immovable 
property, and that the tenants and occupiers do attorn and pay their rents in arraar and growing rents 
to the said receiver. And it is further ordered that the said receiver shall have power to bring and defend 
suits in Ms own name and shall also have power to use the names of the i^Iaintiffs and defendants where 
necessary. And it is further ordered that the receipt or receipts of the said receiver shall be a sufficient 
discharge for all such sum or sums of money or property as shall be paid or delivered to him as 
such receiver. 

And it is further ordered that the said receiver do, out of the first money to be received by 
him, pay the debts due from the said and shall bo entitled to retain in his hands 

che sum of Rs. for current expenses, but subject thereto shall pay his net 

receipts, as soon as the same coma to his hands, into Court to the credit of the suit. He shall once 
in every months file his accounts and vouchers in Court, the first account to be filed on the 

day of and to be passed on the day of 

He shall be entitled to the commission at the rate of Rs. per cent, on tho 

net amounts collected by him or to the sum of Rs. per month (or the case may be) as 

his remuneration (or he shall act without any remuneration). 

And it is further ordered (where an additional office establishment is required) that the said 
receiver shall be allowed to charge to the estate in addition to his own office establishment the following 
further establishment: — 

(Here enter specification of property.) 

Given under my hand and the seal of tho Court, this day of 19 

[Dis. Ho. 648 of 1914.3 


Ho. a[103. 

BOHB TO BE GIVEH BY RECEIVER. (0. 40, r. 8) 

(Title.) 

Know all men by these presents, that we, and 

and ” , are jointly and severally bound to 

of the Court of in Rs- to be paid to the 

said or his successor in office for the time being. For which payment 

to be made we bind ourselves, and each of us, in the whole, our and each of our heirs, executors and 
administrators, jointly and severally, by these presents. 

Dated this day of 19 . 

'iVhereas a plaint has been filed in this Court by against 

for the purpose of there insert the object of suit} : 

And whereas the said has been appointed, by order of the abovementioued 

Court to receive the rents and profits of the immovable property and to get in the outstanding movable 
property of in the said plaint 

named : 


How the condition of this obligation is such, that if the above-bounden 

shall duly account for all and every the sum and sums of money 
which he shall so receive on account of the rents and profits of the immovable property, and in respect 
of the movable property, of the said at such periods as the said Court 

shall appoint and shall duly pay the balances wMch shall from time to time be certified to be due from him as 
the said Court hath directed or shall hereafter direct, then this obligation shall be void, otherwise it shall 
remain in full force. 

Signed and delivered by the above-bounden in the presence of 

Note . — If deposit of money is made, the memorandum thereof should follow the terms of the condition 
of the bond* 

[a] The number of the form, originally misprinted as 7, was coireoted as 10 by the Repealing and Amende 
ing Act, 1914 (10 [X] of 1914), S. 2 and Schedule L 

PROVINCIAL AMENDMENTS 

MADRAS-For the space and the words ** or his successor in office for the time being ” substitute the 
word^O&urt.” * [12-12-1940.] 

Forms Nos. 11 S 18 


form: 


ALLAHABAD — Add the following as Form Hos. 11 and 12 

“Ho. 3L 

The security to be furnished under 0. 38, R. 9, shall be, as nearly as may he, by 


a bond in the following 


In the Court of 


at 


of 19 . 
Plaintifi. 
Defendant, 


Suit Ho. 
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Amount of suit* Bupees 

Whereas in the suit above specified the plaintifi aforesaid, has applied to the 

said Court that the said defendant, , may be called on to furnish 

sufficient security to fulfil any decree that may be passed against him in the said suit, or that on his failure 
so to do, ceitain property of the said defendant, , may be attached ; 

And whereas, on the failure of the said defendant to furnish such security, or show 

cause why it should not be furnished, the property aforesaid of the said defendant, 

, hds been attached by order of the said Court: 

Therefore, I, inhabitant of , have voluntarily 

become seeur.ly and hereby bind myself, my heirs and executors, to as 

Judge of the ^aid Court, and his buccessora in office, that the said defendant ; shall 

produce and place at the disposal of the said Court, when required, the property herein-below specified 
(here give description of the property or refer to an annexed Schedule), oi value of the same, or 
such portion thereof as may be sufficient to fulfil such decree and shall when required pay the costs of the 
aitacbment, and in default of his so doing I bind myself, my heirs and executors, to pay to 

as Judge of the said Court and his successors in office on its order, such sum to the extent of rupees {here 
enttr a siificieftt sum to cover the amount of suit with costs and the costs of attachment) as the said Court 
may adjudge against the said defendant. 

Witness my hand at . this day of 

• (Signed) 

Surety. 

Witnesses : 

No. 12 

The security to be furnished under 0. 39, R. 2 (2) shall be, as far as may be, by a bond in the following 
form : — 

In the Court of at 

Suit No of 19 , 

Plaintifi, 

defendant 

Whereas, iu the suit above specified, instituted by the said plaintiff, to 

restrain the said defendant , from (here state the breach of contract or other 

injury), the said Court has, on the application of the said plaintiff, , granted an 

injunction to restrain the said de endantfrom the repetition (or the continuance) of the said breach of contract 
(or wrongful act complained of) and required security from the said defeudant against such repetition (or 
contimiance ) : 

Therefore I, , inhabitant of , have voluntarily 

become security and do hereby bind myself, my heirs and executors, to 

, as Judge of the said Court and his successors in office that the said defendant, 
shall aoatain from the repetition (or continuance) of the breach of contract aforesaid (or 
wrongful act or f ran the committal of any breach of contract or injury of a like hind, arising out of the same 
tontt ict, or rcuuuig to the same property or right), and m default of his so abstaining, I bind myself, my heirs 
i’lid t^xecutois to pay into Court, on the order of the Cpurt, such sum to the extent of rupees 

, as the Court shall adjudge against the said defendant. 
Witness my hand at this day of 

19 . (Signed) 

Surety. 

Witnesses: 

APPENDIX G. 

APPEAL, EEIEEBNCB AND EEVIEW 

No.'l 

MEMOEANDtlM OF AFBBAIu (O. 41, *. 1.) 

The 

above-named appeals to the 

• B -j. w Ooart at , from iJie decree of 

m SmtKo. o* * 19 . dated the 

^ XV ^ a, , , and sets forth the following grounds of obiection 

to the decree appealed from, namely:— ° ® . * 

No 2 

SECURITY BOND TO BE GIVEN ON ORDER BEING MADE TO STAY EXECUTION OP DEOMJE, 

(0. 41, r- 6.) 

^ (Title.) 

TO 

This security houd on stay of execution of decree executed by 
witnesseth: — 

. . t the plaintiff in Suit No. of 19 

having sued the defendant, in this Court and a decree having been passed on 

19 » in favour of the plaintiff. 
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and tli8 defendant having preferred an appeal from the said decree in the 
Court, the said appeal is still pending. 

Now the plaintiff decree-holder having applied to execute the decree, the defendant has made an 
application praying for stay of execution and has been called upon to furnish security. Accordingly I, of 
my own free will, stand security to the extent of Es. , 

mortgaging the properties specified in the schedule hereunto annexed, and covenant that if the decree of the 
first Court be confirmed or varied by the Appellate Court the said defendant shall duly act in accordance with 
the decree of the Appellate Court and shall pay whatever may be payable by him thereunder, and if he should 
fail therein then any amount so payable shall be realized from the properties hereby mortgaged, 
and if the proceeds of the sale of the said properties are insu£B.cient to pay the amount due, I and my 
legal representatives will be personally liable to pay the balance. To this effect I execute tins ^curity 
bond this day 

of 19 

Schedule. 

(Signed) 

Witnessed by 

1 . 

2 . 

PROVINCIAL AMENDMENT 

MADRAS 

In the second para, after the words “be confirmed or varied by the Appellate Court” insert the 
words “ or in further appeal or appeals from the decree of the said Court.” 

No. 3. 

SEOUBITY BOND TO BE GIVEN DURING THE PENDENCY OE APPEAL. (0. 41. r. 6A 

{Title.) 

To 

This security bond on stay of execntion of decree executed by 
witnesseth : — 

That , the plaintiff in Suit No. of 19 

having sued , the defendant, in this Court and a decree having been passed 

on the day of 19 in favour of the 

plaintiff, and the defendant having preferred an appeal from the said decree in the 
Oonrt, the said appeal is still pending. 

Now the plaintiff decree-holder has applied for execution of the said decree and has been called 
upon to furnish security. Accordingly I, of my own free will, stand security to the extent of 
Rs. ” » mortgaging the properties specified in the 

Schedule hereunto annexed, and covenant that if the decree of the &st Court be reversed or varied by the 
Appellate Court, the plaintiff shall restore any property which may be or has been taken in execution 
of the said decree and shall duly act in accordance with the decree of the Appellate Court and shall pay 
whatever may be payable by him thereunder, and if he should fail therein then any amount so payable 
shall be realized from the properties hereby mortgaged, and if the proceeds of the sale of the said pro- 
perties are insufficient to pay the amount due, I and my legal representatives will be personally liable 
to pay the balance. To this effect I exoute this security bond this day of 19 * 

Schedule. 

{Signed) 

Witnessed by 

L 

PROVINCIAL AMENDMENT 

MADRAS 

In the second para, after the words “ be reversed or varied by the Appellate Court ” insert the 
words “ or in further appeal or appeals from the decree of the said Court.” 

No. 4. 

SECURITY FOR COSTS OF APPEAL. (0. 41, r. 10.) 
mue.) 

To 

This security bond for costs of appeal executed by 
witneesetht — 

This appellant has preferred an appeal from the decree in Suit No. 
of 19 , against the repondent, and has been called upon to furnish security. Accordingly 1, of my 

own free will, stand security for the costs of the appeal, mortgaging the properties specified in the 
Schedule hereunto annexed. 1 shall not transfer the said properties or any part thereof, and in the 
event of any default on the part of the appellant, I shall duly carry out any order that may ^ be made 
against me with regard to payment of the costs of appeal. Any amount so payable shall be realized from 
the properties hereby mortgaged, and if the proceeds of the sale of the said properties are insufficient to 
pay the amount due, I arid my lesral representatives will be personally liable to pay the balance. 
5fo this effect I execute this security bond this day of 

19 


Schedule. 


{Signed) 
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Witnessed by 

1 , 

2 . 


ITo. 5. 

to LOWEE COUHT of ADIMISSION of appeal. (O. 41 , r. 13.) 

(Title.) 

To 

Yon are hereby directed to take notice that . the 

in the above suit, has preferred an appeal to this Court from the decree 
passed by you therein on the day of 

19 . 

You are requested to send with all practicable despatch all material papers in the suit 
Dated the day of 19 . 

Judge. 


No. 6. 

NOTICE TO EESPONBENT OF THE BAY FIXED FOE THE HEARING OF THE APPEAL, 

(O. 41. r. 14.) 

(TitU,) 

Appeal from the of the Court of 

dated the day of 19 . 

To 

Respondent. 

Take notice that an appeal from the decree of in this 

case has been presented by and registered in this Court, and that the 

day of 19 has been fixed by this 

Court for the hearing of this appeal. 

If no appearance is made on your behelf by yourself, your pleader, or by some one by law authorized 
to act for you in this appeal, it will be heard and decided in your absence. 

Givin under my hand and the seal of the Court, this 
dfiy of 19 . 

Judge. 

[Xote. — ^I£ a stay of execution lias been ordered, intimation should be given of the fact on this notice. ] 
Forms Nos. 6A <£ SB 


MADRAS 


PROVINCIAL AMENDMENT 


(i). Insert the following “Note” namely: — 

— Also take notice that if an address for service is not filed before the aforesaid date, this 
appeal is liable to be heard and decided as if vou had not made an appearance.” 

[Bis. No. S69E of 1916.] 

(a). Insert the following as Forms Nos. 6A and 6B : — 


“No. 6A. 

NOTICE TO RESPONDENT. (0. 4U. r. 2.) 

(Cause Title) 

Appeal from the of the Court of 

dated the day of 

To ^ Respondent. 

Take notice ^ that an appeal from the above decree (order) has been presented by the above-named 
appellant and registered in this Court, and lhat if you intend to defend the same you must enter an 
appearance in this Court and give notice thereof to the appellant or liis pleader within 30 days after the 
service of this notice on you. 

If no appearance is ^tered on your behalf by yourself, your pleader or some one by law authorized to 
act for you in this appeal, it will be heard and decided in your absence. 

The address for service of the appellant is that of Ms pleader Mr* A. B, of (insert address) 

Madras. 

(If the appellant appears in person, insers Ms addi'essfor service.) ‘ 

Given under my hand and the seal of the Court, this day of 


Interlocutory application No. of 19 

execution has been stayed (or other order made) by order dated the 


Begistrar. 

has been made by appellant, and 
day of 


MEMORANDUM OE APPBABANOB. (0. 41A, r. 8.) 
mi. 1 . 1 . i XV (Oame Title.) 

lake aotaoe me , . respondent intends to appear and defend 

alx^ app^ and ^t lue a^ess foe .ervioe of aU notieea and process is (insert address)* 

The said respondent requires a list of the papers wMoh the appellant proposes to translate and print* 
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Dated the 


The Begistrar, High Court of Judicature, Madras.” 


19 . 

(Signed) 0. D., 

Vakil for Respondent* 

[18-10-1917.) 


Ho. 7. 

HOTTOE TO A PARTY TO A SUIT HOT MADE A PARTY TO THE APPEAL BUT JOIHED 
BY THE COURT AS A RESPOHDEHT. (0. 41, r. 20.) 

{Title.) 

To 

Whereas you were a party in suit Ho. of 19 , in the Court 

of % and whereas the has preferred an appeal 

to this Court from the decree passed against him in the said suit and it appears to this Court that you are 
interested in the result of the said appeal : 

This is to give you notice that this Court has directed you to be made a respondent in the said appeal 
and has adjourned the hearing thereof till the day of 

19 , at A. M. If no appearance is made on your 

behalf on the said day and at the said hour the appeal will be heard and decided in your absence. 

Given under my hand and the seal of the Court, this 
day of 19 • 

fudge. 

Ho. 8. 

MEMORANDUM OF CROSS-OBJECTION. (0. 41. r. 22.) 

(TitU.) 

Whereas the has preferred an appeal to the 

' Court at from the decree of 

in Suit Ho. of 19 , dated the 

day of 19 , and whereas notice of the day fixed for hearing the appeal was 

served on the day of 19 , the 

files this memorandum of cross-objection under R. 22 of 0. 41, of the Code 
of Civil Piocedure, 1908, and sets forth the following grounds of objection to the deeree appealed from, 
namely : — 

Ho. 9. 

DEGREE IH APPEAL. (0. 41, r. 85.) 

{Title.) 

Appeal Ho. of 19 from the decree of the Court of 

dated the day of 19 . . 

Memorandum of Appeal. 


day of 

served on the 


Appeal Ho. 
dated the 


above-named appeals to the 
from the decree of 
day of 


Plaintiff. 

Defendant 

Court at 
in the above suit, dated 
19 , for the following reasons, 


the day of 19 , for the following 

namely t — 

Tliis appeal coming on for hearing on the day of 

19 , before , in the presence of 

for the appellant and of for the respondent, 

it is ordered — 

^ The costs of this appeal, as detailed below, amounting to Rs. , are to 

be paid by . The costs of the original suit are to he paid by 

Given under my hand this day of 19 * 

‘ Judge, 

Costs of Appeal 


Appellant. 


1. Stamp’ for memorandum of 

appeal ... 

2. Do. for power 

3. Service of processes ... 

4. Pleader’s fee on Rs. 


Rs. A. P. 


Respondent* 


Stamp for power 

Do. for petition 
Service of process 
Pleader’s fee on Rs. 



TOTAL 


TOTAL 
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PROVINCIAL AMENDMENTS 

CALCUTTA — Cancel tlie words from “Memorandum of Appeal” to “the following reasons, 
namely (Rule No. 11 of 1910) 

MADRAS — Substitute the following for Form No. 9 

“No. 9. 

DEGREE. 

ORDER. 


IN THE COURT OF THE 
Present : 

day, the 


Between : 


day of 

Appeal Suitl ^ 
Civil Miscellaneous Appeal Suit! 


Judge* 
19 . 

of 19 • 


and 


On appeal from the Decrea/Order of the Court of 
dated the day of • 19 

Original Suit \ 
Execution Petition [ 
Interlocutory Application ) 

Between : 


j- Appellant - 
I Bespondent 


and made in 


No. 


of 19 


and 


I Plaintiff — Petitioner 

I 


Defendant — Bespondent • 

Particulars of valuation. Bs. A. P. 

1. Valuation in appeal 

2. Do* suit •«* ••• ••• ••• 

DEGREE— ORDER:— 'This appeal coming on this day for hearing having been heard on the 

day of 19 , upon perusing the grounds of appeal, 

the Decrea/Order and judgment of the lower Court and the material papers in the case and upon hearing the 
arguments of Mr. 

for the Appellant and of Mr. 

for the Respondent, and the appeal havm<? stood over to this day for consideration, this Court doth order 
and decree that the decree/order of the lower Court be and hereby is confirmed and this appeal. 


This Court doth further order and decree that the Appellant ( 


the Respondent ( 

costs in this appeal and do hear 

Appellants. 


) Rs. for 

own costs Rs. 
Particulars of costs. 


1. Stamp on Appeal Memo. 

2. Stamp on vakalat ... 

3* Stamp on copies of lower Court decree/ 
order and judgment including copying fee. 
4. Stamp on petitions 

fi. BroccoS fees ... .i*. 

6. Fee for preparation of process 

7. Pleader's fee on Rs. .«• 


Amount. 
Rs. A. P. 


Respondents. 


1. Stamp for power ••• 

2. Stamp for petition ... 

3. Service of process ... 

4. Pleader’s fee on Rs. 


) do pay to 


Amount. 

Bs. A. P. 


Total ... 


Total .M 


Given under my hand and the seal of the Court* this day of 19 . 

Judge* 

COURT 

Appeal Suit \ 

Civil Miscellaneous > No. of 19 . 

Appeal Suit ) 


Deobee— Obbbb ” 


PATNA 

In the schedule of costs in Form No. 9 add “ Copying or typing charges ” below the item 
** Pleader’s fee on Rs. ** in the columns for Appellant, and Respondent, 

the new entry in the first column as “6”. 
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No. 10. 

APPLICATION TO APPEAL LV FOBMA PAUPERIS. (0, 44. r, 1.) 

{Title.) 

I tlie ^ above-named, present tlie 

accompanying memorandum of appeal from the decree in the above suit and apply to be allowed to appeal as 
a pauper. 

Annexed is a full and true schedule of all the movable and immovable property belonging to me 
with the estimated value thereof. 

Date the day of 19 . 

{Signed) 

Abrc, — ^Where the application is by the plaintiS he should atate whether he applied and was allowed to 
sue in the Court of first instance as a pauper. 


No. 11. 

NOTICE OF APPEAL LV FORMA PAUPERIS. (0. 44, r. 1.) 

{Title.) 

Whereas the above-named has applied to be allowed to appeal 

as a pauper from the decree in the above suit dated the day of 

19 and whereas the day of 19 has 

been fixed for hearing the application, notice is hereby given to you that if you desire to show caune why the 
applicant should not be allowed to appeal as a pauper an opportunity will be given to you of doing so on the 
afore-mentioned date. 

Given under my hand and the seal of the Court, this 
day of * 19 . 

Judge. 


No. 12. 

NOTICE TO SHOW CAUSE WHY A CERTIFICATE OF APPEAL TO THE KING IN COUNCIL 
SHOULD NOT BE GRANTED. (0. 45. r. S.) 

{Title.) 

To 


Take notice that 

has applied to this Court for a certificate that as regards amount or value and nature the above case 
fulfils the requirements of Section 110 of the Code of Civil Procedure, 1908, or that it is otherwise a fit one 
for appeal to His ^lajesty in Council. 

The day of 19 is fixed for you to show cause 

why the Couit should not grant the certificate asked for. ^ 

Given under my hand and the seal of the Court, this 
day of * 19 . 


PROVINCIAL AMENDMENT 


Registrar. 


Forms Nos. 12 A, 12B and 120. 

MADRAS 

Insert the following as new Forms after Form No. 12 : — 


“ No. 12-A. 

CERTIFICATE OF LEAVE TO APPEAL TO HIS MAJESTY IN COUNCIL. (0. 45, r. 7.) 

(In cases where the subject- matter of the appeal is of suffioienb value and the findings of the 
Courts are not concurrent.') 

Read petition presented under 0. 45, R. 3 of the Code of Civil Procedure, praying for the 
grant of a certificate to enable the petitioner to appeal to His Majesty in Council against the 
decree 

of this Court in Suit No. of 19 . 

final order 

The petition coming on for hearing upon perusing the petition and the grounds of appeal to 
His Majesty in Council and the other papers material to the application and upon hearing the 
arguments of for the petitioner and of • for the 

amount 

respondent (if he appears) this Court doth certify that the of the subject-matter of the suit 

value 

Rs. 10,000 amount 

in the Court of firj,t instance is and the of the 

upwards of Rs. 10,000 value 

subject-matter in dispute on appeal to His Majesty in Council is also of the value of 
Rs. 10,000 


upwards of Rs. 10,000 

decree directly ^ ' to 

or that the appealed from involves ^ some claim or question 

final order indirectly respecting 

193 A. M. 
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Rs. 10,000 decree 

property of the value o£ and that the appealed from does not 

upwards of 10,000 final order 

affirm the decision of the lower Court.’* 


12B. 

CERTIFICATE OF LEAVE TO APPEAL TO HIS HAJESTV K COUNCIL. (0. 45, r. 7.) 

(In cases where the subject-matter is of sufficient value and the findings of the Court are eoneurreni,) 
Read the petition presented under O. 43. R, 3 of the Code of Civil Procedure, praying for a gram 
of a certificate to en ible the petitioner to appeal to His Majesty in Council against the 
decree 

of thie Court in Suit No. of 19 . 

final order 

The petition coming on for hearing upon perusing the petition and the grounds of appeal to 
His MaJiMy in Council and other papers material to the application and upon hearing the arguments 
of * for the petitioner and of for the respondent (if he 

amount 

appearh) this Court doth certify that the of the subject-matter of the suit in the 

value 

amount 

— and the of the subject-matter in dispute 


CVurt of first instance is - 


Rs. 10,000 


upwards of Rs. 10,000 
on appeal to His Majesty in Council is also of the value of 
decree directly 


value 
Rs. 10,000 


upwards of Rs. 10,000 


• or that the 
to 


..... appealed against involves «ome claim or question — property of 

final order indirectly re<5peotiug 

Rs. 10,000 “ decree 


the value of ■ 


and that the affirming 


appealed from involve^ 

final order 


upwards of Rs. 10,000 

the following substantial question (s) of law, rij, 

ID 

“ No. 120. 

GERTIFIOATE OF LEAVE TO APPEAL TO HIS MAJESTY IN COUNCIL (0. 45, r. 7.) 

(In cases where the subject-matter in dispute :s cither not of sufficient value or is incapable of 
money valuation.) 

Read petition presented under 0. 45, R, 3 of the 03ie of Civil Procedure, praying for the 

decree 

errant of a certificate to enable the petitioner to appeal to His MajeMty in Council against the — — — — 

final order 

of this Court in Suit No. of 19 . 

The petition coming on for hearing up an perusing the petition and the grounds of appeal to 
H's Majesty in Council and other papers material to the application and upon hearing the 
arguments of for the peiitioner and of 

amount 

for the re'^pondent (if he appears) this Court doth certify that the of the subject-matter of 

value 

below Rs, 10,000 in value 

the suit both in the Court of the first instance and in this Court is — — — — this 

incapable of money valuation 

Court in the esercisa of the discretion vested in it is satisfied that the case is a fit one for appeal to Hia 
Majesty in Council for the reasons set forth below, viz , : — 

(2) [9-3-1922.] 


To 


No. 13. 

NOTICE TO RESPONDENT OP ADMISSION OF APPEAL TO THE KIN<^ IN COUNCIL. 

(0. 45, r. 8.) 

{Title,) 


Whereas 


, the 


in the above case, has furnished the security and made the deposit required by 0. 45, B. 7 
of the Code of Civil Procedure, 1908 1 


Take notice that the appeal of the said 
Oounoil has been admitted on the day of 

Given under my hand and the seal of the Court, this 
day of 19 . 


to Hia Majesty in 


19 


Begistrar, 
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No. 11. 

NOnOE TO SHOW tUUSU WHY A REVIEW SHOULD NOT BE ORVNTED. {O. 17, r. 1.) 

(Title.) 

To 

Take notice that ha-, applied to tUib Court for a review of Ub dociou 

passed on the day of 19 in the above ca-^e. 

The day of 19 , ib fixed for you to slio'vv cause why the 

Court should not grant a review of itb decree in this 

Griven under my hand and the seal of the Court, this 
day of 19 . , 

Judge, 


APPENDIX H. 

MISCELLANEOUS 


No. 1. 

AGREEMENT OF PARTIES AS TO ISSUES TO BE TRIED. (0. li,r, 6.) 

(mic,) 

Whereas we, the parties in the abovr suit, arc agreed as to the cj[uestion of fact \pr of law] 
to be decided between iib and the point at ibsue between Ub is ^whether a claim founded on a bond, 
dated the da\ of 19 and 

filed as Exhibit in tho buid suit, is or is not bc>und the statute of 

limitation (or aUitc the 2 :*oin{ at ibi>ue v katevee U mui/ be)* 

We therefore severally hind ourscKub that, upon the finding of the Court in the negative 
[or affirmative] of such issues, will pay to the said 

tho eum of Ruiiaes (of such sum as the Court shall hold 

to be due thereon), and I, the said will accept the said sum of 

Rupees (of such sum as tho Court shall hold to be due) in 

full satisfaction of my claim on tho bond aforesaid [or that upon such finding I, the said, 

will do or abstain from doing, etc., etc.] 

De/endanL 

Witae&sea: — 

1 . 

2 . 

Dated the day of 19 . 


No. 2. 

NOTICE OF APPLICATION FOR THE TRANSFER OF A SUIT TO ANOTHER COURT 

FOR TRUL. (Section 2L) 

In the Court of the District Judge of 
No. of 19 , 

Whereas an ai>plication, dated the day of 19 

has been made to this Court by the in 

Suit No. of 19 now pending in the Court of the 

at , in which is plaintiff and 

is defendant, for the transfer of the suit for trial to the Court of 
the at : — 

You are hereby informed that the day of 19 has been 

fixed for the hearing of the application, when you w ill be heard if you desire to oSer any objection to it. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge, 


No. 3. 

NOTICE OF PAYMENT INTO COURT, (0. 24. r. 2.) 
(Title,) 

Take notice that the defendant has paid into Court Rs. 
and ba;srs that that sum is sufficient to satisfy the plaintifi’s claim in full 


To Pleader for the plaintiff. 


X. Y., Pleader for the defendant. 


To 


No. 4, 

NOTICE TO SHOW CAUSE. (GENERAL FORM) 
(Title,) 


Whereas the above-named 
application to this Court that 

You are hereby warned to appear in this Court in person or by a 
ou the 


hdb made 

m 

pleader duly iubtructod 
day of 
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19 , at o’clock in tlie forenoon, to show cause against the 

application, failing wherein, the said application will be heard and determined ez^arte. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge, 

PROVINCUL AMENDMENT 

ALLAHABAD 

Substitute the following /or Form No. It— 

“Form No. L 

Notice to show cause, (General forvi). 

In the Court of at district. 

Civil Suit No. of 19 . 

Miscellaneous No. of 19 . 


versus 


To 


resident of 
resident of 


WHBBBAS the above-named has made application to this Court that 

; you are hereby warned to ajppear in this Court in person or by a pleader duly 
instructed on the day of ^ ^ 19 , at ^ o’clock in the forenoon, to 

show cause against the application; failing wherein, the said application will bo heard and determined 
ex parte-, and it will be presumed that you consent to be appointed guardian for the suit. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge 


No. 5. 

LISI OF DOCUMENTS PRODUCED BY 


(Tule,^ 


p>laiuU3 

defendant 


to. 13, r. 1.) 


No. 

Description of document. 

Date, li any, which 
the document bears. 

j Signature of party or pleader. 

1 

2 

8 

4 






PROVINCIAL AMENDMENT 

ALLAHABAD 

Substitute tho following for Form No. 5 : — 

“ Form No. 5. 

LIST OE DOCUMENTS PRODUCED BY 

defendant 

In the Court of at 

Suit No. of 


(0. 13, R. 1.) 
District. 


19 . 

Plaintiff, 

versus 

Defendant, 

List of documents produced with the plaint (or at first hearing) on behalf of plaintifi (or defendant.) 
This list was filed bv this day of 

19 . 


1 

1 2 

i ^ 

4 

Serial 

No. 

Description, 
and date* if any, 
of the document. 

What became of the document. 

Remarks* 



If brought 
on the record 
the exhibit 
mark put on 
the document. 

If rejected, date of i 
return to party 
and signature of 
party or pleader 
to whom the 
document was 
returned. j 

If it remains on the 
record after decision 
of the case and is 
enclosed in an 
envelope, under 
Rule 24, Chap. Ill, 
the date of enclosure 
in the envelope. 



Signature of party or pleader producing the list.” 
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To 


No. 6. 

NOTICE TO PARTIES OP THE DAY FIXED FOB EXAMINATION OF A WITNESS 
ABOUT TO LEAVE THE JUBISDIOTION. (0. IS, E. 16.) 

(Title,) 

Flainiiff (or Defendant), 


Whereafc in the above suit application lias been made to the Court by 

that the examination of , a witness required 

by the said . in the said suit may be taken immediately ; 

and it has been shown to the Court’s satisfaction that the said witness is about to leave the Court’s 
jurisdiction (or any other good and sufficient cause to be stated) • 

Take notice that the examination of the said witness will be 

taken by the Court on the da\ of 19 . 

Dated the day of TJ . 

Judge, 


No. 7. 

COMMISSION TO EXAIVIINE ABSENT WITNESS (0. 26. rr. 4, 18.) 

(Tiile.) 


To 

W^hereab the evidence of in required by the in 

the above suit; and whereas ; you are requebted to take the evidence 

on interrogatories [or viva voce"] of such witness . and you arc 

hereby appointed Commissioner for that purpose. The evidence will be taken in the presence of tlio parties 
or their agents if in attendance, who will be at liberty to question the witness on the points specified, and 
you are further requested to make return of such evidence as soon as it may be taken. 

Process to compel the attendance of the witness will be issued by any Court having jurisdiction on 
your application. 

A sum of Es. » being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge, 

PROVINCIAL AMENDMENT 


PATNA 

Add the following “Note” at the foot 

“Note. — The Comini ssioner has power under Chapter X of the Indian E\ idenoe Act to control 
the examination of witnesses.” 


No. 8. 

LETTER OF REQUEST. tO. 26, r. 5.) 

{Title,) 

(Heading. — To the President and Judges of, etc,, etc., or as the case may he,) 

Whereas a suit is now pending in the in which A, B, iij 

plaintifi and G, D, is defendant ; and in the said suit the plaintifi claims 

{Abstract of Claim.) 

And whereas it has been represented to the said Court that it is necessaiy for the purposes of justice 
and for the due determination of the matters in dispute between the parties, that the following persons 
should be examined as witnesses upon oath touching such matters, that is sav : 

E. F., of 

G, H., of and 

1, J„ of 

And it appearing that such witnesses are resident W’ithin the jurisdiction of your honourable Couit. 

Now I , as the of the said Court, have the honour 

to request, and do hereby request, that for the reasons aforesaid and for the assistance of the said Court, you, 
as the President and Judges of the said , or 

some one or more of you, will be pleased to summon the said witness (and such other witnesses as the agents 
of the said plaintiff and defendant shall humbly request you in writing so to summon) to attend at such time 
and place as you shall appoint before some one or more of you or such other person as according to the 
procedure of your Court is competent to take the examination of witnesses, and that you will cause such 
witnesses to be examined upon the interrogatories which accompany this letter of request \pr viva voce} 
touching the said matters in question in the presence of the agents of the plaintiff and defendant, or such of 
them .as shall, on due notice given, attend such examination. 

And I further have the honour to request that you will be pleased to cause the answers of the said 
witnesses to be reduced into writing, and all books, letters, papers and documents produced upon such 
examination to be duly marked for identification, and that you will be further pleased to authenticate such 
examination by the seal of your tribunal, or in such other way as is in accordance with your procedure, and 
to return the same, together with such request in writing, if any, for the examination of other witnesses 
to the said Court. 

(Nofe. — ^If the request is directed to a foreign Court, the words “ through His Majesty’s Secretary of 
State for Foreign Affairs for transmission” ^ould be inserted after the words “other witnesses” in the 
.last line of this Form.) 
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No. 0. 

COMMISSION FOB A LOCAL INVESTIGATION, OR TO EXAMINE ACCOUNTS. ^0. 26, rr. 9, ll.'i 

{Title.') 

To 

Whereas it is deemed req.uisite, for the purposes of this suit, that a commissiou 
for should be issued *, You are hereby 

appointed Oommissioner for the purpose of 

Process to compel the atteudance before you of any witnesses, or for the production of any documents, 
whom or which you may desire to examine or inspect, \\ill be issued by any Court having jurisdiction on 
your application. 

A sum of Rs. » being > our foe in the above, is herewith 

forwarded- 

Given under my hand and the seal of the Court, this 
day of • 

Jud^c. 


No. 10. 

COMMISSION TO MAKE A PARTITION. (0. 2G. r. 13.) 
(Title.) 


Whereas it is deemed requisite for the purposes of this suit that a coinmissiou should be issued to 
make the partition or separation of the property specified in, and according to the rights as declared in, 
the decree of this Court, dated the ^ day of 

19 ; You are hereby appointed Commissioner for the said purpose and arc directed to 
make such inquiry as may be necessary, to divide the said property according to the best of your skill 
and judgment in the shares set out in the said decree, and to allot such shares to the several parties. You 
are hereby authorised to award sums to he paid to any party by any other party for the purpose of equalizing 
the value of the shares. 

Process to compel the attendance before you of any witnes*’, or for the production of any documents 
whom or which you may desire to examine or inspect, will be issued by any Court having jurisdiction on 


your application. 

A sum of Rs. 
forwarded, 

Ghon under my hand and the seal of the Court, tliib 


day of 


19 


, being your fee in the above, is herewith 


Judge, 


No. 11. 

NOTICE TO MINOR DEPENDANT AND GUARDIAN. (0. 32, r. 3.) 
qjo (Title.) Mwor Defendant, 


Natural Guotdian, 

Whereas an application has been presented ou the part of the plaiutitf in the above suit for the 
appointment of a guardian for the suit to the minor defendant, you, the said minor, and you* 

, are hereby required to take notice that unless within 
days from the service upon you of this notice, an application is made to this Court 
for the appointment * of you* or of some friend of you, the minor, to 

act as guardian for the suit, the Court will proceed to appoint some other person to act as a guardian 
to the minor for the purposes of the said suit. 

Given under mv hand and the seal of the Court, this day of 

19 . 


* Here iubert the name of the guardian. 


Judge. 


PROVINCIAL AMENDMENTS 


ALLAHABAD 

In Appendix for EomiNo. 11, under the heading “Notice to minor defendants and guardian*' 
substitute the following!— 

“No. 11. 

NOTIGE TO MINOR DEFENDANT AND GUARDIAN. 

In the Court of at District. 

Suit No. 19 . 


resident of 


resident of 
To 


( 1 ) 


(3) 


versus 


or 


Plaintiff, 

Defendant 

minor defendant; 
and 

fnatural 

— ^guardian 

certificated 
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the person in ^hose care the minor ib alleged to be. Whereas rn application has been presented on 
the part of the plaintifi in the above j^uit for the appointment of a guardian for the suit to the minor 

1 natural 

defendant, you said minor, and you (*) the 

certificated 

guardian or the person in whose care the minor is alleged to be are horoby required to Lake notice that 
unless within days from the service upon you of this notice, an application 

IS made to this Com t to show c.^use wh\ the person named below should not be appointed or for the 
appointment of any other peraon willing ro act ^uardian fo»* the suit, the Court will proceed to appoint 
the person named below or some other pei-sou to -set as the guardian of the min^r foi the purposes oC 
^he said suit. Proposed guard iasi son of 

resident of 

Given under mv hand and the seal of the Oouit, this day of 

10 . 

Judge.** 

* Here insert the name of the guaidian. 

f Note: — Out out the word natural’* if the certificated guardian is named: Cut out the word 
** certificated” if the natural guardian be intended; Cat out both natural” and 

“certificited” and the woid''‘oi”if ili-^ liinr li'in hi oC ii^ thee class but one witli 
whom the minor lives. 

MADRAS 

U) Substitute the following /or Form No. lit — 


“No. 11. 

NOTICE TO GUARDIAN APPOINTED OR DEOLABED, OR TO FATHER OR OTHER NATURAL 
GUARDIAN, OR TO THE PERSON IN CHARGE OF THE MINOR. [(0. 3*2, r. 3 (5).] 

{Title.) 

To 

Guardian appointed or declared, or father or other natural guardian, or person in charge of the 
minor. 

Wheceob an application has been presented on the part of the in the above 

suit for the appointment of a guardian for the suit for the ^aid minor, you are hereby required to 
take notice that, unless within days from the service upon you of this 

notice an ipi>lication is made to this Couit for the appointmenc of you or of some friend of the said 
his 

minor to act as -guardian for the purpose of the said suit, the Court will proceed to appoint some 

her 

other person to act a> giuidian of the said minor for the pui poses of the said 

Given under my hand and the beal of the Court, this day of 


19 


(li) the following as Form No. HA: — 


Judge. 


“No. 11 A. 


To 


NOTICE TO PROPOSED GUARDLAN OP A l^HNOR- 
[0. 32, r, 3 (9).] 


DEFENDANT 
RESPONDENT ’ 


(V 7A 

(Name, desciiption and place of residence of proposed guardian.) 
plaintiff 

Take noticec that X in has presented a petition to the Court pravin" 

appellant " 

defendant (s) 

that you be appointed guardian ad Ufem to the minor and that the same will ba heard 

respondent (s) 

on the day of 19 . 

2. The affidavit of X has been filed in support of this application. 

defendant (s) 

3. If you are willing to act as guardian for the Svaid —you are requested to 

respondent (s) 

sign (or affix your mark to) the declaration on the back of this notice. 

A In the event of your failure to signify your express consent in the manner indicated 
above, take further notice that the Court may proceed under O, 32, R. 3, Code of Civil Procedure, 
to appoint some other suitable per^^on or one of its officers as guardian ad litem of the 
defendant (s) 

minor — aforesaid. 


respondent (s) 

Dated this 


day of 


19 


(Sd.) 


(To be printed on the reverse.) 

I hereby acknowledge receipt of a duplicate of this notice ead consent to act as guardian 
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defendant (s) 

of the minor therein mentioned. 

respondent (s) 


Wimesses 

1 . 


Signature 

Y. E. 


[P. Dis. Ko. 1049 of 1931.] 

NAGPUR — For Form No. 11 siMitute the following : — 

“ No. 11. 

^fOTICE TO JUNOR DEPENDANT AND GUARDIAN. (0. 32, t. 4A.) 

(Title.) 

To 

Minor defendant, 

Legally appointed 
Guardian. 


Whereas an application has been i>^^Gsented' 


Proposed ^ 
on the part of the plaintiff 


Actual 


Guardian. 


-for the appointment 


of you 
defendant 

Ms legally appointed 
actual 


■guardian and you 


on behalf of the minor defendant 

as the guardian for the suit of the minor 
(>ou the said minor*) you 

the proposed guardian for the 


suit are hereby required to take notice that unless you, the proposed guardian, appear before this Court 
on or before the day appointed for the hearing of the case and stated in the aiipended ^mmons, and 
express your consent to your appointment or unless an application is made to J^his Court tor tae 
appointment of some other person to act as guardian of the minor for the suit, the Court will proceed 
to appoint an officer of the Court or a pleader or some other person to act as a guardian to the minor 
for the purposes of the said suit of which summons in the ordinary form is herewith appended. 

r-fiven under my hand and the seal of the Court, this day of Judge ” [219-6-1948] 

* The portion in brackets should be scored out if no notice is to issue to the minor defendant. 

OUDH 

Same as the one substituted in Allahabad. Lio-a-iyai.j 

PATNA — (i). For Form No. 11, substitute the following: — 

** Form No. 11. 

NOTICE TO MINOB DEFENDANT AND GUARDIAN OP APPLICATION FOR APPOINTMENT 
OE THE GUARDIAN TO BE GUARDIAN FOR THE SUIT. (0. 32, r. 3.) 

(TiOe.) 

To 

Minor defendant 

Guardian (appointed by .authorit)', or natural, or the person in whose care the minor is, as the 
ca''e mav be). 

Whereas an application has been pre^^ented on the part of the plaintiff in the above 
the appointment of youf as guardian for the suit to the minor defendant, 

you ihe said minor and youf ^ hereby required to take 

notice that unless within 21 days from the service upon you of this notice yout . . , ^ j • • 

gii e your consent to be appointed to act as guardian, the Court will proceed, subject to the aecismn 
of any objection that may be raised, to appoint an ofSoer of the Court to act as guardian to you the 
minoi for the said suit, ^ 

Given under my hand and the seal of the Court, this day of ly 

J'udgeF" 

(ii\ Add the following as Forms Nos. IIA and IIB 

“Form No. IIA, 

NOTICE TO THE MINOR DEFENDANT AND GUARDIAN OF APPMOATION FOR APPOINTMENT 
OF ANOTHER PERSON TO BE GUARDIAN FOR THE SUIT. (0. 82, r. 3.) 

Minm' defendant 

To . . N 

Guardian (appointed by authority or natural, or the person in whose care the minor is.) 

Whereas an application has been presented on the part of the plaintiff in the above suit lor 
the appointment of, 

as guardian for the suit to the minor defendant, you the said minor and you§ 

are hereby 

required to take notice that unless within 21 days from the service upon you of this notice you§ 

make an application for the appointment of yourself or of some friena 
M yqtt* the miaosr to act as guardian, the Court will proceed, subject to the decision of any objection 
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that may be taisei to appoint J _ _ or rj 

officer of the Court to act as guardian to you the minor for the sail aji.. 

Given under my hand and the seal of the Court, this day oi ^19 , 

Judge* 

f Here insert name of guardian. 

I Here insert name of guardian upon whom the notice is to hs served. 

§ Here insert the name and description of proposed guardian. 

Form No. IIB. 


>"0TICE TO THE PROPOSED GUARDIAN FOR THE AIINOR DEFENDANT, WHEN THE 
PERSON PROPOSED IS NOT THE GUARDLAN APPOINTED BY AUTHORITY OR THE 
NATURAL GUARDLAN OR THE PERSON IN WHOSE CARE THE HINOR IS. (0. 32. i. 4.) 

(me.) 


District 
In the Court of 

Suit No. 


of 19 


at; 


versus 


Defendant. 


, Proposed Guardian 

Whereas an application has bean presented by the plaintifi in the above case for the appointment 
of you* guardian for the suit to the 

minor defendant, you are hereby required to take notice that unless within 

days from the service upon you of this notice you make an application to the Court intimating your 
consent to act as guardian for the suit, the Court will proceed to appoint soma other person to act a 
guardian to the minor for the purposes of the said suit. 

Given under my hand and the seal of this Court, this 
dav of 19 • 

Judge.^^ 


No. 12. 


NOTICE TO OPPOSITE PARTY OF DAY FIXED FOR HEARING EVIDENCE 
OF PAUPERISM. (0. 33, r. 6.) 

(me.) 

To 


Whereas has 

applied to this Court for permission to institute a suit against in 

forma, ^awgefiie under 0. 38 of the Code of Civil Procedure, 1908; and whereas the Court sees no 
reason to reject the application; and whereas the day of 

19 has been fixed for receiving such evidence as the applicant may 

adduce in proof of his pauperism and for hearing any evidence which may be adduced in disproof 
thereof: 

Notice is hereby given to you under R. 6 of 0. 33 that in case you may wish to ofier any 
evidence to disprove the pauperism of the applicant, you may do so on appearing in this Court on the 
said day of 

. 19 . 

Given under my hand and the seal of the Court, this 
day of 19 • 


Judget 


No. 13. 

NOTICE TO SURETY OF HIS LIABILITY UNDER A DECREE (Section 145.) 

(Title.) 

To 

Whereas you did on become 

liable as surety for the performance of any decree which might he passed against the said 

defendant in the above suit; and whereas a decree was 
passed on the day of 19 against the said 

defendant for the payment of , and whereas application has 

been made for execution of the said decree against you: 

Take notice that you are hereby required on or before the 
^^7 oi ^ 19 , to show cause why the said decree should not be executed 

against you, and, if no sufScient cause shall be, within the time specified, shown to the satisfaction of the 
Court, an order for its execution will be forthwith issued in the terms of the said application* 

Given under my hand and the seal of the Court, this 
^7 19 , Judge, 


Here insert the nam| of proposed guardian, i 


194 A* M, 
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No. 16 . 

BEGISTEB OF APPEALS. (0. 41. r. 9.) 

COUET {OB HIGH OOUET) AT 

BEGISTER OF APPEALS FROM DECREES IN THE YEAR 19 



Decree appealed from. 




a 


a 




O 



rl 

o 


© . 

S3 


O 
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PROVINCIAL AMENDMENT 


Form 16 to IS 


ALLAHABAD 

Add the following «*b Foimsi Nob. 16 to 18 

“ Form No. 16. 

The beturity to bo fumibliod under 0. 26, R. 1, bhall bo, ab nearly ass may be, b} l^ond m the 
ioliuwiug form 

Li tliG Court of at 

Suit No. of 19 

Flaintifff 

veraUb 

Defendant. 

Wheroab a bUit has been instituted m the said Court by the said plaintifi 

to lecover fioni the said defendant the sum of Rupees 

and the said plaintifi is lesiding out of Biitish India (or is a 

vv onianl and due» not x>osbUbb any sufficient immoyable propoity within British India independent of the 
property in the suit : 

Therefore I, inhabitant uf , have voluntaiih become soouiity, and do hereby 

bind myself, my heirs and executors, to as Judge of the said Court and to his 

bucccs>oxs ill office that the said plaintili > his heits and executor<^, shall, \vliene\er 

called on by the stxid Court, pay all costs that may have been or may be incurred by the said defendant, 

, in the said suit, and in default of such payment I bind myself, my 
Iio*r- and executors, to pay all such costs to the said Court on its order. 

\Yitnobs mj hand at this day of 19 . 

(Signed) 

Witness : 

Surety* 

Form No. 17. 

Address for service* 

Under 0. 7. Rr. 19-26 ; 0. 8, Rr. 11 and 12 ; 0. 41, R. 38; 0, 46, R. 8; 0. 47, R. 10; 0. 63, R. 1. 

In the Court of the of 

suit 

Original No. of 19 . 

or case 

Plaintiff 

versus 

Defendant. 
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Tiiia a‘ldif»Sb shall be within the local limits of the District Court within umdi the ruiu ja iilwl, Oi. of 
the District Court within which the party ordinarily resides, if within the limit'^ of the United Pro\liice-t of 
Agra and Oudh, but not within the limits of any other province : — 


Name, parentage 
and ca«te. 


Residence. 


Pargana or Tahsil. 


Post office. 


Djstr Lt. 


Dated 

Any summon^ notice or process in the case may, henceforward, be issued to me at the abo^e address 
until I file notice of change. If this address is changed I shall forthwith file*n notice of change containing 
all the new particulars. 

f Plaintiff. 

[ Respondent. 

Or 

I file the above address according to the instructions given by my client (name) 

(and capacity). 

Signature of Pleader. 

X. B , — This form when received by the Court must be stamped with the date of its receipt and filed 
with the record of the pending suit or matter. 

Form No. 18. 

Xotice of change of address for set'vice. 

Under 0. 7, Rr. 19-20; 0. 8, Rr. 11 and 12; 0. 41, R. 38; 0. 40. E. 8; 0. 47. R. 10; 

0. 52, R 1. 

In the Court of the of 

suit 

Oiiginal ^No. of 19 • 

or case 

Plaintiff 

versus 

Defendant. 

This address shall be within the local limits of the District Court within which the suit is filed, or of 
the District Court within which the party ordinarily resides, if within the limits of tlie United Provinces of 
Agra and Oudh, but not within the limits of any other province : — 


Name, parentage 
and caste. 

1 

Residence. 

Pargana or Tahsil. 

Post office. 

District. 

1 







Signature of party 


Dated 

Any summons, notice, or process in the case may, henceforward, be issued to me at the above address 
until I file notice of change. If this address is again changed I shall forthwith file a notice of change 
containing all the new particulars. 

f Plaintiff. 

1 Defendant* 

I Appellant 
L BespondenU 

Or 

I file the above address according to the instructions given by my client (name) 

(and capacity.) 

Signatti/re of Pleader. 

N. R,— This form when received by the Court must bs stamped with the date of its receipt and filed 
with the record of the pending suit or matter. ” 
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THE SECOND SCHEDULE. 

Bepealed by the Arbitration Actf 1940 {10 [XT of 1940) ^ S, 49 and Sch. IIL 

THE THIRD SCHEDULE. 

EXECUTION OF DECREES BY COLLECTORS. 

Po\7ersof 1 . Where the execution of a decree has been transferred to the Collector 
Collector. under section 68, he may — 

(a) proceed as the Court would proceed when the sale of immovable property is 

postponed in order to enable the judgment-debtor to raise the amount of the 
decree; or 

(b) raise the amount of the decree by letting in perpetuity, or for a term, on pay- 

ment of a premium, or by mortgaging, the whole or any part of the property 
ordered to be sold ; or 

(c) sell the property ordered to be sold or so much thereof as may be necessary. 

[1882— S. 321« See Sections 42 and 68 to 72.] 

2 . Where the execution of a decree, not being a decree ordering the sale of im- 
Procedure of Collector movable property in pursuance of a contract specifically affecting 
in special cases. the Same, but being a decree for the payment of money in satisfaction 

of which the Court has ordered the sale of immovable property, has been so transferred, the 
Collector, if, after such inquiry as he thinks necessary, he has reason to believe that all the 
liabilities of the judgment-debtor can be discharged without a sale of the whole of his avail- 
able immovable property, may proceed as hereinafter provided. 

[1882— S. 322] 

Notice to be given to 3. (l) In any such case as is referred to in paragraph 2, 
decree-holders and to the Collector shall publish a notice, allowing a period of sixty 
persons having claims days from the date of its publication for compliance and 
on property. 

(a) every person holding a decree for the payment of money against the judgment- 
debtor capable of execution by sale of his immovable property and which 
such decree-holder desires to have so executed, and every holder of a decree 
for the payment of money in execution of which proceedings for the sale of 
such property or pending, to produce before the Collector a copy of the decree, 
and a certificate from the Court which passed or is executing the same, decla- 
ring the amount recoverable thereunder.” 


Schedule III, Para I — Note 1. 

[1] The provisions of S. 41, 3kladras Court of Wards 
Act, do not aScct the duties of the executing Court 
or the functions of the Collector under this rule. 
(Vol fj) 1918 y£,id 348 (849) : 41 TMad 503 (SB). 

[2] The Collector’s powers of execution are limited 
by this paragraph to the three courses specified in 
this paragraph. (*83) 7 Bom 832 (335) (DB). 

[8] Collector has no power to inquire into objec- 
tions, to attachment or sale. (Vol 8) 1921 Bom 46 
(46): 45 Bom 812 (DB). 

[4] Collector cannot entertain applications for 
rateable distribution. (^Vol 7) 1920 Bom 35 (37) (DB). 

''5] Collector h;is no power to decide whether decree 
wa“s satisfied. (Vol 11) 1924 All 307 (8Q8) : 46 All 414 
(DB) * Cia) 37 Bom 32 (35) (DB). 

[6] Collector cannot deal with property not covered 
by order of sale. (Vol 9) 1922 Nag 243 (244) : 18 Nag 
LBISL 

[7] Collector cannot set aside acts of owner of pro- 
perty before transfer was made. (’86) 1885 All W N 
305(308). 

[8] Within the limits of the paragraph the Collector 
has absolute jurisdiction to find out the best method 
of execution allowed to him by law. (Vol 11) 1924 
All W (808): 46 All 414 (DB), 


[9] Decree agam'^t Hindu father transferred to 
Collector for execution — Collector is seized of all 
joint family proper ty and can sell the same in exe- 
cution. (Vol 18) 1981 All 541 (542, 644) (DB). 

[10] Collector can dismiss execution application 
for default — ^He can also restore same in proper case. 
(Vol 9) 1922 Nag 267 (270, 272) : 18 Nag L R 162, 

[But see (Vol 6) 1919 Nag 91 (98).] 

[11] Collector set aside order passed under mistake 
on discovery of mistake. (’06) 28 All 671 (678) (DB). 

[12] In all matters arising in execution, but not 
covered by the provisions of this Schedule, the Civil 
Court continues to have jurisdiction. (Vol 4) 1917 
Oudh 92 (95) (DB) * (’87) 1887 All W N 267 (267) 
(DB) * (Vol 20) 1983 Sind 112 (114, 116) : 26 Sind 
L R 606 (DB). 

[13] Collector failing to efiect sale and returning 
papers to Court — Court can send back papers without 
fresh application. (Vol 7) 1920 Oudh 75 (76). 

[14] Execution transferred to Collector — Court 
cannot entertain application to add legal representa- 
tives. (’88) 1883 All W N 164 (164) (DB). 

[16] Court can reconsider its order directing sale, 
Jf there is no bar of tbs judicata, (Vol 28) 1986 Bom 
227(241): 60 Bom 616XDB), 
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ih) Gvery person having^ any claim on the said property to submit to the Collector 
a statement of such elajin, and to produce the documents (if any) by which it 
is evidenced. 


(2) Such notice shall be published by being affixed on a conspicuous part of the Court- 
house of the Court which made the original order for sale, and in such other places (if any) 
as the Collector thinks fit ; and where the address of any such decree-holder or claimant is 
known, a eopv of the notice shall be ^ent to him bv post or otherwise. 

[1882— S. 3 2 2A.] 

4. ^ (1) Upon the expiration of the '>aid period, the Collector shall appoint a day for 
Aijioimr rf deor«ss f .r hearing any repiesentations w'hich the jitdgment-debtor and the 

JoJftfrTiun 1 decree-holders or claimants (if any) mav desire to make, and for hold- 

able propeuy available such inquiry as he may deem necessary for informing himself as 
for their <;atisfanion. to the nature and extent of such decrees and claims and of the judg- 
ment-debtor's immovable property, and may, from time to time, adjourn such hearing and 
inquiry. 

(2) Where there is no dispute as to the fact or extent of the liability’ of the judg- 
ment-debtor to any of the decrees or claims of which the Collector is informed, or as to the 
relative priorities of sucli decrees or claims, or as to the liability of any such property for 
the satisfaction of such decrees or claims, the Collector shall draw’ up a statement, speci- 
fying the amount to be recovered foi the discharge of such decrees, the order in w^hich 
such decrees and claims are to be satisfied, and the immovable property available for that 
purpose. 

(3) Where any such dispute arises, the Collector shall refer the same, with a state 
ment thereof and his own opinion thereon, to the Court w-hich made the original order for 
sale, and shall, pending the reference, stay proceedings relating to the subject thereof. The 
Court shall dispose of the dispute if the matter thereof is within its jurisdiction, or transmit 
the case to a competent Court for disposal, and the final decision shall be communicated to 
the Collector, w'lio shall then draw up a statement as above provided in accordance with 
such decision. 

[1882— S. 322B.] 

5. The Collector may, instead of himself issuing the notices and holding the inquiry 
WheieDistiictCouit required by paragraphs 3 and 4, draw .up a statement specifying the 

may is^ue uoniee^- and circumstances of the judgment-debtor and of his immovable property 
hold inquiry. gQ as they are known to the Collector or appear in the records of 


Sch. Ill, Para 1 (contd,) 

[ICI Collector selling property is ministerial 
officer — ^Saie is not coinx^lete until Court iormally 
accepts bid and declates purchaser under 0. 21. R. 84. 
(Vol 22) 1935 Oudh ISl (,132) ; 10 Luck 557 (DB). 

[See also (Vol SO'' 1043 Lah 349 (361); ILE (1944) 
Lah 222 (FB).] 

[17] In APahabad Collectoi has powers, similar to 
those of Civil Qourt in matter of :>ettiiig aside saleb — 
Order passed by Collector in such matter is judicial 
order—Gollector has inherent power to set aside sale 
if he is satisfied that it wa«. vitiated bv fraud. (Vol 
22) 1935 All 868 (871) ; 68 All 249 (DB). 

[18] Court transmitting decree or order to Collector 
for execution can recall its own records transmitted 
to Collector. (’83) 7 Bom 382 (336) •'DB^ *('87) 11 
Bom 478 (482) (DB). 

[See also ('85) 7 All 407 (409) (DB) (’83) 5 All 314 
(315*316) (FB).l ^ 

^ [19] Power to recall records ought not to be exer- 
cised unless moved by party. C^i) 8 Bom 801 (302) 
(DB). 

[20] It is open to the executing authority to effect 
a mortgage of part of the property to satisfy a mort- 
gage decree. (Vol 12) 1925 Bom 277 (278) (DB). 

[21] Collector should let out laud on premium 
and not on yearly rental. (Vol 20) 1933 Bom 369 (869) 
(DB). 


Schedule III, Para 2 — ^Note 1 . 

[1] A decree for sale of ancjsstral land or of an 
inrerest in such land in enforcement of a hypothe- 
cation on such land is a ^‘decree for the recovery of 
money” within the NAY.?, Government Notification 
No. 671 of SOth August 1880. (’82) 4 All 115 (115) 
(5’B). 


Schedule III, Para 3— Note I . 

[1] The holder of a decree for money passed after 
the property comes under the management of the 
Collector is not entitled to be placed on the list of 
creditor'^ framed under Para 4, Sch. HL (’96) 18 All 
313 (316). 

[2] The Collector is not authorized to hear any 
objection to the sale of the property advertised for 
sale. He can only call for claims. (’98) 20 All 428 
(429) (DB). 

[3] Arrangement by Collector to satisfy claims 
made in pursuance of his calling for a statement of 
such claims in the property of judgment-debtor — 
Person omitting to file such statement cannot ask for 
setting aside the arrangement. (’91) 4 0 P L B 118 
(118* 119). 

Schedule lU, Para 4 — ^Note 1. 

[1] Person obtaiaing laoney decree manage- 
ment of debtor’s property has been placed in the hands 
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Ms office, and forward such statement to the District Court ; and such Court shall thereupon 
issue the notices, hold the inquiry and draw up the statement required by paragraphs 8 and 4 
and transmit such statement to the Collector. 

[1882— S. 322C3 

6. The decision by the Court of any dispute arising under paragraph 4 or para- 
ESect of deokion ni graph 5 shall, as between the parties thereto, have the force of and lie 
Oourt as TO dSbpute. appealable as a decree. 

[1882—8. 322D/ 


Sohame for liquidation 7. (j) Where the amount to be recovered and the property 

of decrees for payment oi available have been determined as provided in paragrapli 4 or 
money. ... paragraph 6, the Collector may, — 

(/i) if it appears that the amount cannot be recovered without the sale of the who^e 
of the property available, proceed to sell such property; or, 

{b) if it appears that the amount with interest (if any) in accordance with the 
decree, and, when not decreed, with interest (if any) at such rate as he thinks 
reasonable, may be recovered without such sale, raise such amount and inte 
rest (notwithstanding the original order for sale) — 

(0 by letting in perpetuity or for a term, on payment of a premium, the whole 
or any part of the said property ; or 
(ii) by mortgaging the whole or any part of such property ; or 
(Hi) by selling part of such property ; or 

(iv) by letting on farm, or managing by himself or another the whole or any part 
of such property for any term not exceeding twenty years from the date oi 
&e order of sale; or 

i'o) partly by one of. such modes, and partly by another or others of such modes. 

(2) For the purpose of managing the whole or any part of such property, the Collector 
may exercise all the powers of its owner. 

(3) Eor the purpose^ of improving the saleable value of the property available or any 
part thereof, or rendering it moi*e suitable for letting or managing, or for preserving the pro- 
perty from sale in satisfaction of an incambrance, the Collector may discharge the claim of 
any incumbrancer which has become payable or compound the claim of any incumbrancer 
whether it has become payable or not, and, for the purpose of providing funds to effect such 
discharge or composition, may mortgage, let or sell any portion of the property which he 
deems sufficient. If any dispute arises as to the amount due on any incumbrance with 
which the Collector proposes to deal under this clause, he may institute a suit in the propei 
Oourt, either in his own name or the name of the judgment-debtor, to have an account taken, 
or he may agree to refer such dispute to the decision of two arbitrators, one to be chosen by 
each party, or of an umpire to be named by such arbitrators. 

(4) In proceeding under this paragraph the Collector shall be subject to such rules 
consistent with this Act as may, from time to time, be made in this behalf by the ^ [Provincial 
Government]. 

[1882-S. 323] 

[a] SMitiiteS by A. 0., for “ Local Governmant. ” 


Sell, in, Para 4 (contd,) 

of the Oolleotor is nafc oniitlad to be placed in the 
statement prepared under this paragraph (’96) 18 
All S13 (816. S16). 

[2] Person, claiming to be owner of the property 
proceeded against, objecting to its being sold— Collec- 
tor should proceed under paragraph 4, sub-paragraph 
8 and not simply inform the objector that he should 

daotee. (Vol 23) 1986 
Ouah 195 (196) : 87 Or L JoM 1037. 

~ ^ S^dnl. m, Pw. 6— Note 1. 

03 Judge to whom a diepate wag rafetred 


by the Oolloetor, wrongly sent back the same to the 
Collector and he decided it — Hr Id that lomedy of 
aggrieved party was to have appealed agamst order of 
the District J udge and not to sue Collector for a de- 
claration of his right. (*96) 1896 All WN 69 (70) (DB) 

Schedule III, Para 7— Note 1» 

[1] Decree transferred to Collector for execution— 
Ha has absolute jurisdiction to deoide| and find out 
best method of execution allowed to him by law. 
(Vol 11) 1924 All 807 (808) : 46 All 414 (DB)* 
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8. Where, on the espii*ation of the letting or managemeiii under paragraijh 7, the 
Retuver\ balam-c amount to be recovered has not been realized, the Collector shall notify 

if diaj'i cutei httin^ or the fact in writing to the judgment-debtor or his representative in 
maaagemeiu. interest, stating at the same time that, if the balance necessary to make 

up the said amount is not paid to the Collector within sis weeks from the date of such notice, 
he will proceed to sell the whole or a sufficient part of the said property ; and, if on the ex- 
piration of the said six weeks the said balance is not so paid, the Collector shall sell such 
property or part accordingly. 

!;i882— S. 324.] 

9, (1) The Collector shall, from time to time, render to the Court which made the 
Collectoi: to rtudtr original order for sale an account of all monies which come to his hands 

accounts to Court and of all charges incurred by him in the exercise and performance of 
the powers and duties conferred and imposed on him under the provisions of this schedule, 
and shall hold the balance at the disposal of the Court. 

(2) Such charges shall include all debts and liabilities from time to time due to a[tho 
Grown] in respect of the property or any part thereof, the rent (if any) from time to time due 
to a superior holder in respect of such property or part, and, if the Collector so directs, the 
expenses of any witnesses summoned by him. 

(3) The balance shall be applied by the Court-' 

(а) in providing for the maintenance of such members of the judgment-debtor’s 

family (if any) as are entitled to bo maintained out of the income of the pro- 
perty, to such amouni in the case of each member as the Court thinks fit ; and 

(б) where the Collector ha ^ proceeded under paragraph 1, in satisfaction of the 

original decree in execution of which the Court ordered the sale of immovable 
property, or otherwise as the Court may under section 73 direct; or 
(c) where the Collector has proceeded under pai’agraph 2, — 

(i) in keeping down the interest on incumbrances on the property; 

(u) w’here the judgment-debtor has no other sitfficint means of subsistence, 
in providing for his subsistence to such amount as the Court tliinks 
fit; and 

(a'f) in discharging rateably the claims of the original decree-holder and any 
other decree-holders who have complied with the said notice, and whose 
claims were included in the amount ordered to be recovered. 

(4) No other holder of a decree for the payment of money shall be entitled to be paid 
out of such property or balance until the decree-holders who liave obtained such order have 
been satisfied, and the residue (if anyj '^hali be paid to the judgment-debtor or such other 
person as the Court directs. 

18S2-S. 324A] 

[•] Huhstituted by A, 0., foi- die Govemmont.” 


Sell, HI Para 7 {cotM,) 

[2] Pcoperfcios sold by Oolleetor but whole of sale 
amount not deposited by auction-purchaser — It is 
entirely in the discretion of Oolloctor to decide 
whether he would re-sell the property oi* not in order 
to rcalue the balance of the purohase-moaev. t^Vol 
11) 1924 Ail 704 (705) ; 46 All 562 (DB). 

[3] Collector granting lease to deoreo-lioldcr in 
satisfaction of his decree— He omnot subsequently 
resile from it nor can Court grant fresh lease. (’09) 
33 Bom 443 (449) (BB) * (’10) 8 Ind Cas 410 (410, 411) 
(Oudh). 

[4] Decree transferred to Qollectorfor making 
suggestions for satisfaction of decree — Collector 
suggesting that Iialf the attached land should be 
farmed out to docrce-holder for a certain period in 


sitisfactiou of decree — Latter not prepared to take 
fcuch lease — ^Executing Court thereupon merely tiling 
proceedings —Held that procedure was wrong and 
proccediugs could be filed only if all the lawful 
laeaiib for satisfying decree had been tiled and found 
to be impracticable. (Vol 16) 1929 Lah 195 (195). 

[5] Order of Collector under this Paragraph dis- 
allowing application of decree-holder tint amount of 
decree may be satisfied by temporary alienation 
instead of by a sale is not appealable. (’83) 3 All 311. 
(316) (PB). 

Schedule 111, Per a 9— Note I. 

{.IJ Decree sent to Collector for oxecution-^He is 
bound to render to the Court, an account of all 
monies coming into his Iiandsi and must hold tbp 
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10 . Where the Collector sells any property under this schedule, he shall 
Saliia how to bti pid it up to public action in one or more lots, as he thinks tit, 

conducfced. — 

(a) fix a reasonable reserved price for each lot; 

(i) adjourn the sale for a reasonable time whenever, for reasons to be recorded, he 
deems the adjournment necessary for the purpose of obtaining a fair price for 
the property" ; 

(o) buy in the property oifered for sale, and re-sell the same by public auction or 
private contract, as lie thinks fit. 

[18S2— S.32S.: 

11. (1) So lung as tho Collector can exercise or perform in respect of the ^udgment- 
^ Ro-iricut.>u as to aliciiiL- debtor’s immovable propertv, or am^ part thereof, any of the powers 

aadpM^ or duties conferred Or imposed on him by pai-agraphs ItolO, the 
tecurion^of reDiedicb^M judgment-debtor or his representative in interest shall be incompe- 
dtcree-holdcis. ‘ tent to mortgage, charge, lease or alienate such property or part 

except with the written permission of the Collector, nor shall any Civil Court issue any 
process against such property or part in execution of a decree for the payment of money. 

(2) During the same period no Civil Court shall issue any process of execution either 
against the judgment-debtor or his property in respect of any decree for the satisfaction 
whereof provision has been made by the Collector under paragraph 7. 

(3) The same period shall be excluded in calculating the period of limitation appli- 
cable to the execution of any decree atfected by the provisions of this paragraph in respect 

of any remedy of which the decree-holder has been temporarily deprived. 

ri882-S. 325A.] ^ 


Sch. Ill, Para 9 (contcL) 

balance of tlio amount after deducting nccesaarv 
chargesi at the dispobal of the Court. (*94) 16 All 1 

(2) (DB) * (Vol 18) lOai All 700 (701), (BB) * Cl2) 36 
Bom 519 1523) (DB) * m) 6 Bom D B 825 (830, 831) 
(DB) • {’90) 3 C P L E 147 (149). 

[2j Paragraph doea not require Collector to pay 
the balance into Court. (*44) 6 Bom L R 825 (^1) 
(DBX 

[3] Pitnib’oiih for maintenance of judgment- 
debtor*i4 family is a matter for detcriuincition bv 
Conn and not by Collector, <’04) 6 Bom L E 822 (824) 
(DB) (’04i G Bom L R 825 (831) (DB). 

[4] Collector ib entitled to recover ats espenseij of 
bale, fees on the bcalc prebcribed for sales under tho 
Liiud Revenue Code. Poundage fee may also be 
allowed in addition to such expenses. (Vol 14) 1927 
Bom 17 (IS, 19) (DB) * (Vol 13) 1920 Bom 335 (336) 

{m\ 

l 5] Person claiming rafeeabledistribution-OmissioH 
to iiuitc attention of Collector to his own right of 
rateable disstribution does not deprive him of the 
right to claim such distribution in a regular suit— 
Fact that decree \Yliich is noted to be satisfied \Yill 
ha\ c to be rti-oi>ened does not afieefc tho Question. 
(Vol 20) 1933 All 6GG (669) (DB). 

Schedule III, Para 10 — Note 1. 

IX} Sale confirmed— Collector is functus officio — 
Uiii onh' duty is to return papers to Civil Court. 
C87) 11 Bom 478 (482) (DB). 

[2] According to Bombay Civil Circulars applica- 
tion by decree-holder for permission to bid at auction 
held by Collector must he made to Collector. (Vol 5) 
1918 Bom 216 (217) : 42 Bom 621 (DB). 

Schedule 111, Para 11— Synopsis 

1. Incompeiency to transfer. 

2. Alienation subsequent to adjustment. 

Permission of the Collector. 

Court to issue process. 
t ^pef^wnalion of the Collector’s power. 

is» IJflBtelon, 


1. Incompetency to transfer. — [1] This X^ara- 
graph imposes a personal disQualification on the 
judgmeat«-debtor and his representatives whilst the 
properties ar e under the management of the Collector. 
(Vol 30) 1943 Nag 166 (167): I L R (1943) Nag 199 
* (’07) 3 Nag L B 171 *176) * (Vol 26) 1939 Bom 277 
(278) : 1 L R (,1939) Bom 120 (DB). 

’2] Alionation made in tontra\cntiou of this para- 
*grax>h is joid and incaijablo of ratification or 

of enforcement in equity. (Vol 29) 1942 Pat 213 
(219) : 20 Pat 904 (DB) {Obiter) ^ (Vol 28) 1941 Nag 
12 (13) : I L R (1941) Nag 214 * (Vol 27) 1940 P 0 
204 (210) : I D R (1940) Kar P 0 419: 67 Ind App 431 
(PCj * (Vol 5) 1918 P C 168 (169) : 46 Oal 183: 45 Ind 
App 219: 14 Nag L R 181 (PC) (0\eriuIiiig 36 Bom 
510 — The decision in 4 0 P L R 156 is also no 
longer good law) * (Vol 4) 1917 Nag 215 (223): 13 
Nag L R 130 (FB). 

[3j Mortgagee under a void moiigage paying ofia 
prior mortgage has no right to be subrogated to the 
rights of the prior mortgage. (Vol 11) 1924 Oudh 302 
(803) : 27 Oudh Gas 66 (DB). 

[4] A transfer by judgment-debtor of property ex- 
cluded from management of Collector is not within 
the prohibition of this Paragraph. (Vol 15) 1928 
P 0 165 (167, 168) : 24 Nag L R,186 (PC) * (Vol 32) 
1946 Nag 239 (241, 242) : I L R (1946) Nag 655. 

[5] Disability to transfer prot>ertj in respect of 
which the Collector has assumed management will 
not afiect validity of any agreement to pay money 
recoverable from person or other property of the 
judgment-debtor. (Vol 20) 1983 All 468 (472) (DB) 
^ (Vol 24) 1937 Oudh 87 (99): 12 Luck 435 (DB). 

[6] Although a mortgage granted in violation of 
this Paragraph is void, the personal covenant to re- 
pay is not made void by the mere operation of this 
paragraph. (Vol 30) 1943 P C 29 (32) : 70 Ind App 1 : 
18 Luck 130 (PC) ( (Vol 24) 1937 Oudh 410 : 13 Luck 
531 reversed) * (Vol 27) 1940 PC 204 (211): ILK 
(1940) Kar P 0 419 ; 67 Ind App 431 (PC). 
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12 . Where the property of 'which the sale has been ordered is situate in more dis- 
Provibiou where pro- tricts than one, the power's and duties conferred' and imposed on the 
pelt is iu be\eral d b- Collector by paragraph 1 to 10 shall be exercised and performed by 
tricts. such one of the Collectors of the said districts the ^[^Provincial 

Government may by general rule or special order direct. 

[1882— S. 325B.] 

[a] Suostituted by A- O., for “Local Government. 


Sch.IllParall (co«id.) 

[7] A member of joint Hindu family against 
manager of which a decree has been obtained as 
representing family is incompetent to alienate any 
portion of properties in the management of Collector. 
(Vol 15) 1928 P G 165 (166); 24 Nag L R 186 (PC). 

[8] Lessee from Collector can alienate his interest 
in the lease. (Vol 6) 1919 Xag 29 (29, 30/ ; 16 

L R 64 (DB). 

[9] Disability to alienate beginb from date of the 
order of transfer to the Collector and continuea fao 
long as any of the debts, lor the satisfaction oi 
which the property wat taken under the managemeut 
of the Collector remains unpaid. (Vol 23) 1986 Oudh 
280 (284): 12 Luck 185 (DB) * (Vol 13) 1926 Nag 246 
(247) " (’07) 29 All 415 (417) (DB) * (’99) 1839 Pun 
Re No. 42, page 203 (206) (DB) * (Vol 24) 1937 Oudh 
410 (412) : 13 Luck 531 (DB). 

[10] Disability continues until decree is satisfied 
and proceedings in appeal and revision therefrom 
are completed. (Vol 11) 1924 Nag 216 (219, 220). 

[ir Sale taking place in contravention of this 
Paragraph without either parry knowing that ho %vas 
violating the law — ^Vendor will be compelled to 
refund purchase-money received by him. (Vol 11) 
1924 Nag 132 (133) : 20 Nag L R 87. 

[12] Suit brought by mortgagee on a mortgage 
executed by judgment-debtor in contravention of this 
Paragraph — ^Latter not raising any plea as to void 
character of mortgage — ^Decree passed — ^He cannot 
raise such objection in execution of decree. (Vol 18) 
1931 All 38 (40y (DB), 

[13] A contract of sale does not create a charge 
^Mthin the meaning of this Paragraph. (Vol 9) 1922 
Nag 81 (81). 

‘*14] The word “alienate” does not contemplate a 
device, such as a will or a donatio mortis caicsct,. (*10) 
33 All 233 (235) (DB) * (Vol 14) 1927 Nag 177 (178). 

[15] A family settlement based on the assumption 
of antecedent title in the parties is not an alienation. 
l,Vol 22) 1935 Oudh 245 (249) : 10 Luck 690 (DB). 

[16] A judgment-debtor can grant leases in ordi- 
nary course of village management for eSeotive culti- 
vation of the lands of the village. (*42> 1942 Nag 
L ZovLv 299 (301). 

2. Alienation subsequent to adjustment. — [1] 

Adju&tment certified and recorded by Ool lector — ^It is 
competent to judgment-debtor to mortgage, sell or 
otherwise alienate his property thereafter, (’ll) 35 
Bom 616 (625) (DB). 

[2] Mortgage made in contravention of this Para- 
graph — Decree satisfied out of mortgage amount — 
Mortgage is not void. (Vol 20) 1933 Nag 238 (239, 
240). 

[See also (Vol 21) 1934 Nag 33 (36) *(1985) 18 
Nag L Jour 134 (137).] 


3. Perm* ss! on of the Collector. — [1] Tiio pii- 
mibbion oi Oollector need not take any fcx>Gcial 
form — ^Every detail of the transaction need not be 
sanctioned by Collector — Whole tian^action per- 
mitted by Cjllector — Permission in respoct of each 
deed not necessarv. (Vol S) 1921 Oudh 176(181, 182) 
(DB). 

[2] Oollecror can delegate liis XJower under this 
Paragraph. (Vol 31) 1941 Oudh CO {62): 19 Luck 463 
(DB). 

[3] Permission to alienate can be inftrrel fiom 
written woids employed by Collector fiom. time to 
time (Vol 17) 1930“ Oudh 510 (518); 6 Lack 106 
(DB) (Vol 16) 1929 Oudh 441 (443) ; 5 Luck 285 (DB) 
* (Vol 25) 1988 Nag 303 <310,311); I L R (1938) Nag 
573. 

[See also 1935) 18 Nag L Jour 134 (136).] 

[4] It; was held in the following cises that where a 
sale or mortgage oi propeity wh/ch is under the 
Collector’s managemeut under Schedule HI is eSec- 
ted without his written perm ssion, the sale is a 
nullity and the fact that the propet ty has ceased to 
be under his mana.;ement on the date on which the 
instrument oi sale 'S registered will not make it 
vSlid. (Vol 25/ 1938 Nag 253 (254) ; I L B (1939) 
Nag 662 {DB), 

[5] A contrary view was held in the following 
oases. (Vol 5) 1918 Nag 107 (107) * (1935) 18 Nag 
L Jour 134 (137). 

[6] A judgment-debtor is not bound to inform 
the Collector of all the steps that his creditors are 
taking against him. (’36, 19 Nag L Jour 94 (98) 
(DB). 

[7] Collector permitting a mortgage under this 
Paragraph without any conditions — ^Permission ib 
not impliedly revoked merely because contemplated 
mortgage does not materialise and Oollector again 
orders sale of thb property. (Vol 21) 1934 Nag 285 
(287). 

[8] A sale by a judgment-debtor with the permis- 
sion of the Collector under»this Schedule has not the 
same effect as a sale by a Oollector himself in execu- 
tion, but amounts only to a private sale. (Vol 12) 
1925 Nag 341 (342). . 

4. Power of Civil Court to issue process.— 

[1] Oollector holding judgment-debtor’s property 
under his control by virtue of powers conferred on 
him by S. 68— A new process cannot be issued by a 
Civil Court in execution of a decree for payment of 
nioney. (Vol 30) 1948 Nag 166 (168 ILR (1943) 
Nag 199 * (Vol 13} 1926 Oudh 318 (319) (DB) * (’ll) 
35 Bom 516 (524) (DB) * (Vol 8) 1921 Oudh 176 (186) 

(1935) 18 Nag L Jour 138 (140). 

[2] Any attaoliment, effected before the papers 
which had been returned by the Collector are sent 
back to the Oollector, will bo valid. (Vol 8j 1921 Oudh 
176 (187, 188) (DB). 
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13, In exercising the powers conferred on him by paragraphs 1 to 10 the 
of (/olicot>r Collector shall have the powers of a Civil Court to compel 
:o fompel uucudiucti the attendance of parties and witnesses and the production 
jii 1 production. documents. 

:i882— S. 325C.; 

THE FOURTH SCHEDULE. 

[Se^ Section 16 $,) 

ENACEIENTS AMENDED. 

12 y 4 


\tiUi*. i Short tii tie. Auiendmont*. 


i^TO VII ; 
i ' 

■ i 


The Court-fees Act, 1870. i In Article 1 of Schedule 1, after the word “ plaint^* 
j the worda ** written statement pleading a aet-of 
j or oountor-claim ” and after the word “Act” the 
j words “or of cross-objection” shall be insextecl. 

j From Article 11 of Schedule II the words “from 
I an order rejecting a plaint or ” shall bo omitted. 

For the entry in the first column of bchedule H 
relating to article 19 the following entry shall 
bo substituted, namely : — 

“Agreerfftmt in writing stating a question for 
the opinion of the Court under the Code of Civil 
Frocedure, 1908, ** 


THE FIFTH SCHEDULE— [Enactments repealed.] 

Bepealed by the SoGovd Bepealitig and Ammdiruj AcU 1914 (17 [XVII] of 1914) y 
Section 8 a^id Schedule II. 


Sch. Ill, Para 1 1 (contd,) 

^8] An iittaohmont before judgineiiL can be efi'ected 
isuice it is not a in execution. (Vol O') 192*2 

SiiS 23S (-238). 

[4] The surplus &ale proceeds after saLisf action of 
a mortgage decree may be attached in execution. 
(Yol U) 19*27 Oudh 216 (217) (DB). 

[5] No receiver can be appointed to take an ac- 
count of annual income of the property within the 
control of the Collector. (Vol 12) 19*25 Oudh iiS 
(451) : 28 Oudh Oas 830 (DB). 

[6] The prohibition to issue process does not apply 

to a mortgage decree in which the Court has ordered 
the sale of specific property. (Vol 18) 1931 All 88 (40) 
(DB). ^ ^ « 

S. Termination of Collector's powers.— [1] 

The powers of the Golleotor under this Schedule 
terminates as soon as the decree is certified as satis- 
fied. (Vol 28) 1941 Nag 12 (13): I L R ^941) Nag 
214 ♦ <11) 35 Bom 516 '525’ (DB) * (Vol 21) 1934 
’Nag 285 (287) * (Vol 24) 1987 Nag 217 (220) (DB). 

[2] Property sold and fetching more than the 
decretal amount^Management of OoTloctor does not 
end— His powers continue to exist till confirmeUion 
of the sale. (Vol 7) 1920 Nag 254 (255): 16 Nag LR 
194. 

[8] Oolleotor^s powers are presumed to continuo 
until they arc proved to have ceased. (Vol 18) 1931 
All 541 .648) (DB). 

[4] Oivil Court drawing up “Form 0^ in respect 
of the properties attached by it, and sending the 
aame to OoReotor— Latter returning it to Civil Court 
fo€ imm eoiteol|ozis to be made therem*- Pro- 


ceedings before Collector must be deemed to be pen- 
ding tiVfii during period of pendency of tlio “FormO*’ 
in the CiVil Court for ooiTuctiou. (Vc-l 9) 1922 Nag 
267 (268): 18 Nag Lit 152. 

6. Limitation,— [1] Thib Paragraph expressly 
excludes from calculation the period during which 
the decree is before the Golleotor for execution. But 
the exclusion is permissible only, m cases where a 
provision ha,s been made under paragraph 7 for the 
satisfaction of the decree and where tho decree-holder 
has in consequence been deprived of his remedy* 
(1911) 21 Mad L Jour 464 (464) (DB) * (Vol 14) 1927 
Bom 123 (124, 125): 61 Bom 143 (DB) * (’95) 19 Bom 
261 (267) (DB) (’98) 20 All 883 (385) (DB). 

[2] No provision made under paragraph 7 for satis- 
faction of decree — ^Period during which decree is 
before Collector cannot be excluded, (Vol 8) 1921 
Nag 64 (65) * (Vol 2) 1915 Nag 103 (106); 11 Nag 
LR25. 

[3] Sale held by Collector — ^No bidders appearing— 
Collector sending, papers back to Civil Court — Civil 
Court returning ppers again to Golleotor— Period 
from da-te of original application will be excluded for 
purpose of section 48 of the Code. (Vol 13) 1926 All 
331 (331» (DB) * (Vol 7) 1920 Oudh 76 (76). 

[4] Decree transferred to Collector and exocution 
application consigned to records in 1913— No sale by 
Collector— Collector, as Court of Wards, making 
payments till 1933 — Subsequent application by 
decree-holder to recover balance — ^Application not 
barred under S. 48 and Sch 3 para 11 (3) nor under 
Art. 182 Limitation Act. (Vol 32) 1945 Oudh 110 
(111) (DB). 
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THE] COAL GRADING BOARD ACT, 192S 
(ACT XXXI OF 192S) 

CONTENTS 

1. Short title and extent 

2. Definition^;. 

3. Con=»ttution of Coal Grading Board. 

1 . Power to grade collieries, to revise grading and to grant certificates. 

0 . Maintenance and publication of grade list 

6. Grant of export certificate. 

7. Powers of inspection. 

R. Grant of rebate and preference. 

9. Application of fees. 

10. Validity of acts of Board. 

11. Protection for acts done under Act 

12. Power of the Central Government to make rules. 

STATEfyiENTS OF OBJECTS AND REASONS. 

The object of ihiu Bill is to carry out tbe most important recommendations of tibe Indian Ocal 
t'miinittee in Chapter IX of its Report. Since the war, the market for Indian coal both in Indian and in 
inrp’yn porta has bern greatlv decreaaod, and the first finding of the Committee is that the problem of the 
r<*co\t.iy oi tlu^e markets (.an be oummed up in the two words ‘quality* and ‘ price.* Ab regards quality, 
the C >nimitttQ summarised its recommendations as below:— 

‘I louM \ery difficult for individual exporters of coal to re-establish themselves in overseas 
miAeta owing to the bad tepute into which Indian coal has fallen and a Grading Board should, 
theio'oif, he immediately estaWishcd which would grade collieries which produce coal for export 
and would arrange the issue of a certificate for each consignment of coal exported. (Paragraphs 
101 and L02 of tW Report.) 

Auv svsc^m of giading and eoitificates should be such as to command thr confidence of buyers 
overseas and not lo relieve the exuorter of any responsibility as to quality. (Paragraph 103). 

It would £ il:« too long and it would be too expensive to establish immediately a new organisation for 
the gr I ling of Indian coal. (Paragraph 104). 

Ti'*' otiranb of the Chief Mining Engineer to the Railway Board should be utilised for the 
purpose grading coal. (Paragraph 104). 

r. mn&t sip'uble con«titation for the Grading Board would be the Chief Mining Engineer as 
CbiiriuaQ, a representative of the Indian Mining Association, a representative of the Indian 
Minhr, Federation, a nominee of the Bengal Chamber of Oomm«-rce and a nominee of the Bengal 
X .tional CUambor of Commerce. The last two members would represent the con*,umer’s interests 
oil the Bo'll d. (Paragraph 104). 

Tb g^neial outliae is given of a scheme for classifying all Indian coals, and it is suggested that a 
grading list should be published by the Grading Bo^rd as soon as possible, classifying the 
different collieries and seam«i. on this system and giving the analysis for their coal. (Paragraph 
105). 

The names of coUierie^^ should not be included in the grading list without their consent. (Paragraph 
105). 

The decision of the Grading Board as to the olas‘*ification of any colliery or seam in the grading list 
should be final. (Paiagrapb 105). 

Any coal should be eligible for inolusion in the grading list (Paragraph 105). 

2. The question of price is largely one for the collieries themselves but the Committee has recom- 
mended that certain^ concessions c^hould 1 m given by tho Railways concerned and by the Port Commis- 
sioners of Calcutta. These concessions taJee the form of an additional rebate on railway freight and a 
icduocion of river duties on coal certified for export. 

8. Thebe recommendations have been agreed to by the Government oi Indiai the Railway Adminis* 
f rations concerned and tbe Port Commissioners of Calcutta. The Committee suggested that they should be 
given effect to in the manner suggested at the end of paragraph 105 of its Report. But the Government of 
India hare been unable to aooep: this proposal and have dooid^ that the recommendations can be properly 
t^iven effeot to only by mean«( of legislation. Hence they have embodied the recommendations of the 
Committee in this &11, 

—Gazette of India, 1925, Part V# Bbge 194, 
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THE GOAL GEADING BOAED ACT, 1925. 

(Act XXXI of 1925.) a 

{23rd September^ 1925»] 

An Act to provide for the grading of coal and for the grant of 
cenificates for coal int.ended for export, 

whereas it is expedient to provide for the grading of coal and for the grant of certifi- 
cate- for coal intended for export \ It is hereby enacted as follows x~ 


.,aj For Report of Select Oomniittoe, ^ee Gkizette of ludia, 1925, Part V, p. 210. 
nt:e 1. (l) This Act may be called the Coal Grading Board AcL, 1925. 
aud extent. (2] It extends to the whole of British India. 

Definitions. 2. In this Act, unless there is anything repugnant in the subject 

or context, — 


(а) “ Board ’’ means the Goal Grading Board constituted under section 3 J 

(б) export ’’ means the shipment of coal as cargo from a port in British 

India ; 

(c) “ graded colliery means a colliery the grade of all or any of the seams 
or of a part of any seam of which has been determined under the 
provisions of section 4 and is entered in the grade list maintained in 
accordance with the provisions of section 6 ; 

{d) “ prescribed ” means prescribed by rules made under this Act ; and 
{e) ‘^secretary” means the secretary of the Board appointed under sub- 
section (4) of section 3. 


O^asiitutiou 3* (l) As soon as maybe after the commencement of this Act, the ^[Oentral 
Government] shall cause to be constitutedb a Board consisting of the following 
Board. members, namely 


(a) the Chief Mining Engineer to the Eailway Board <^{ov, after the 
establishment of the Federal EaiWay Authority, to that Authority]; 
and 


(&) four persons nominated respectively by the Indian Mining Association, 
the Indian Mining Federation, the Bengal Chamber of Commerce 
and the Bengal ^National Chamber of Commerce : 

Provided that, if within the period prescribed in this behalf any such body 
fails to make any nomination which it is entitled to make under this sub-section 
the ^[Central Government] may <2[itse]f] appoint a member or members as the 
case may be, to fill the vacancy or vacancies. 

{2) The Board so oonstitnted shall be a boiy cocporate by the name of the Goal 
Grading Board, having perpetual succession and a common seal with power to acquire and 
hold property, both movable and immovable, and to contract and shall by the said name sue 
and be sued. 

{3} The Chief Mining Engineer to the Eailway Board* ©[or, after the establishment 
of the Federal Railway Authority, to that Authority], shall be ex officio President of the 
Board. 


(4) The secretary of the Board shall be a person, not being a member of the Board, 
appointed by the Board. 


[a] Substituted by A. 0. for “ Governor-General in Oounoil. ” 

[b] For coastitution of the Board aee Notification No. 4:7-T. (57), dated 20fch lanuarv 1926. Gazetf^e 

of India, 1926, Ft. I, p. 148. ^ 

[c] Inserted by A. 0. 

[d] Siibstittited by A. 0. for “himself.” 


SECTION 3 -Nite 1. 

3 (4) has beoa a-manied to vest; in the 


Board bha power to appoint its secretary as it is not 
neoessary to retain this power in the hands of 
Government.”— 3 0 R. 
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Puwer to grnde 4. (l) On the application of any colliery and on payment of the 

collieries to ie\ise prescribed fee, the Board shall, in such manner as maybe prescribed, 
grading and to determine the grade of coal of all or any of the seams or of a part of a 
grant certificate^. colliery, and shall by notice in ^vriting inform the colliery 

of the grade so determined. 

(2) The colliery may, within thirty days from the receipt of the said notice, lodge 
with the Board an objection to the order xiassed under sub-section (l) determining the 

of any coal, and the Board shall, on pa^Tnent of the prescribed fee and after further 
inspection and analysis, decide such objection ; the decision of the Board shall be final and 
shall not be questioned in any Court. 

(S) Where the grade of any coal has been determined under the provisions of this 
section, the Board shall, on the request of the collieiy, furnish a certificate in the prescribed 
form, specifying the grade of such coal. 

5 . (1) The Board shall maintain a grade list, in such form and 
Maintenance and eontaining such particulars as may be prescribed, of coal the grade of 
HU'j.ua lon sfra e been determined in accordance with the provisions of section 

4, but shall nor enter in such list any coal in respect of which the colliery 
has, after the determination or decision of the Board under sub-section (1) or sub-section 
(2) of section 4. given notice in v, riting that such coal should not be entered in the grade list. 

(2) The grade list shall be published in such manner as may be prescribed. 

Grant of export ^ 6 . (l) On the ax^plication of any graded colliery desiring to 

certificate. export coal and on payment of the prescribed fee, the Board shall, hf it 

is satisfied after such inspection as it may deem necessary with the quality and condition of 
the coal, grant a certificate of shipment in the prescribed form. 

(2) Such fee shall not exceed one anna per ton of coal. 

Pow-iis of m^ec- 7 . Any member of the Board and any person authorised in this 

uoii. behalf the Board may, for the purposes of this Act, enter at any time 

in and upon any colliery, storage bin, truck, vehicle, vessel or other place where there is 
coal and inspect, test and take sample of such coal. 

Grant of rebate 8 . Notwithstanding anything to the contrary in any law for the 

and preferences. time being in force, a rebate of any charges, including freight, fees, tolls, 
dues or rates, may be granted in respect of coal of which a certificate of shipment has been 
granted under the provisions of section 6, and, subject to such restrictions as may be pres- 
cribed, preference may be given in the supply of wagons for forwarding coal for export from 
a graded colliery. 

AppHcation of 9. Subject to such conditions as may be prescribed, the proceeds 

fee'?. of fees received by the Board shall be applied to meeting the espenses of 

the Board. 

Validity of acts of 10 . No act done or proceeding taken under this Act shall be 

Board. questioned on the ground merely of the existence of any vacancy in, or 

am defect in the constitution of, the &arcl. 


SECTION 4^Note 1. 

^ “In clause 4 (2) the limiuatioii period for piesen- 
ting an appeal should start from the date of the 
receipt and not the date of issue of notice. We have 
carefully considered the provisions of clause 4 2) 
relating to appeals against the orders of the Board 
determining the grade of any coal. It is obvious that 
the only satisfactory method of dealing with such 
appeals is to make arrangement for new analysis. 
We are satisfied from the information at our dis- 
t»osal that these fresh analyses will bo made in cir- 
tum'?tances which will secure an independent test. 


and we have altered the clause to make fresh inspec- 
tion and analysis compulsory in the event of an 
appeal. We have also made provision in this olause 
for the grant of a certificate to the colliery on the 
determination of the grade of any coal. ’*—-8 0 B. 

SECTION 8— Note 1. 

.** By olause 8 railway authorities have been allowed 
to give preference in the supply of wagons in favour 
of certified coal, but we are of opinion that this 
should he allowed only subject to such restrictions as 
may be prescribed by GoTemment.^’ — S 0 B. 

195a A. M. 
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Pi xecvoa 1 i. I 11. No ^ait or other legal pxoeeeding shall be instituted against 

TCDsdoue under Act any i^er^on in re«>peet of an 3 rthing which is in good faith done or intended 
to be done under this Act. 

Power of the 12, (l) The 'if'Oentraf Governmentj may, after pxevious publica- 

Centraiao\eiuiaent tion, by notification in the b[Of&cial Gazette!, make rules ofor the pur- 
ro make rules, carrying into eft eel all or any of the purposes of this Act. 

(^) In paiticular and without prejudice to the geneialitv of the foiegoiiu, povvor. >uch 
rules may provide for all or any of tlie following matters, namely : — 

, (a) for prescribing the time within ^\llich nominations shall be made 

under section 3. \\hetlie) in the first instance or on the occur- 
rence of vacancies ; 

(^?) for prescribing the term of oltico of membeis of the Board ; 

(c) for prescribing the circumstance & in which and the authority bv 

which any member may be remo^’ed from the Board ; 

(d) for regulating tlie appointment of oiSicers of, and the keeping and 

publication of accounts by, the Board ; 

(e) for prescribing the procedure on application undei section 4 and 

the principles for grading coal ; 

{/) foY prescribing the form of and particulaib to be entered in and 
manner of publication of the grade list ; 

(g) for prescribing the procedure of the Board in deciding any objec- 
tion lodged against any order passed under section i determin- 
ing the grade of any coal ; 

{1i) for prescribing the form of certificate to be granted under section 
6 and the procedure on application under that section; 

(i) for prescribing the restrictions subject to which preference maybe 
given under section 8 ; 

(y) for prescribing the fees for any inspection or analysis required foi 
the purposes of this Act or payable under any of the provisions 
of this Act; and 

(k) for prescribing the remuneration of members and regulating the 
expenditure of the Board. 

[m] Suhstitui^ by A.O. for “Goveinoi-General m GouneP.” 

[b] SuhsiUuied by A, 0. for “Grazette of Indn.” 

Tc] For such rukst see General Statutory Bnles and Ojdois Vol V., v. B47 


THE COAL MINES SAFETY (STOWING) ACT, 1939 
(ACT XIX OF 1939) 

CONTENTS. 


1 . Short title, extent and commencement. 

2. Definitiotti. 

3. Constitntion of Board. 

4. Power to Board to co-opt members. 

5. Imposition of excise duty. 

6» Imposition of customs duty. 

7» Payment to Board of sum equivalent to tbe 
net proceeds of the excise duty. 


8. Moneys received by tbe Board to be credi- 

ted to the fund. 

9. Powers of Inspectors. 

10. Application of Act IV of 1923. 

to A. Powers of Board in executing opera- 
tions. 

1 1. Committees for inquiry. 

12. Powers to make rules. 

13. Application to Crown mines. 


STATEMENT OF OBJECTS AND REASONS. 

**3Jhe Government of India have had under consi- large quantities of coal standing in pillar bj oidi- 

deratlon for some time past the question ^nter cUm nary methods 1*1 impossible in some oases and would, 

of devising measures for the protection of miners m "other oaso*?, involve serious danger to those 

against the dangers involved in the present methods engaged in the work and the likelihood of a great 

of eactoction in the main coalfields where a stage has wastage of coal. They accordingly appointed a cora- 

besn reached at which the continued extraction of the mitiee known as the Goal Mining Oommittee in 
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Oetiobt.r, 19o0, lo inyau mto tue m^^tuodb of 
ing coal uudrurouud m Bengii and tlic 

Lential Pio\iu cs and ro repoit ttn the inLasuii.& 
which should be* takb^ to ■'scurt Jib sai t\ of tla 
workei’ft and to pre\ u a'^uidabh coal. The 

Oommittee ha\e ad' ocatttd the ac option ^stowm^, 
1 . e.t tile niiing with &iu.d or other ncoinbustible 
ijQaierial of the '^paco left bv the estraction of <ual, 
to btaii with, in aiaas ivhere there i-- ingent and 
imriifcdiato dangc* to or urgent danger of buV- 
Lant^al losb of coal. The Committee ha\e recom- 
mended that a coas of S anna& per ton on coal, 
including soft coke, and 12 as pei ton on luiid ookc 
should be imposed, to be used niamiy to dtfiay the 

ACT HOW AFFECTED BY 

— ^Amended h> Aci" 11 of 1910: 3 of 1011. 


»i oi stowing. The 1 ccommeudatioufo o< lUc Cum- 
nntiee inuc ueei exainmed hv the Goveimnent of 
India in consultation with the Provincial Go^eiu- 
niento and the mfciests CDueeined. The Governmeu* 
of India feel that for the present at am rate tho 
main objects c of au% propccaK should be to secuio 
the safetv of the worker. Such proposals would 
jnoidentalh result in Certain amount of conacL- 
vation but safety should i c the primary objective. 
The Bill is deigned to gi\e to these pro- 

posals. . . . 

'“Cra^ott. India, 1989, Pai t V., Page J3 

SUBSEQUENT LEGISLATION. 

— ^Ainended by Ordinance liTo. XXV of 1942, 


I'HE COAL M12sLS bAFETY (bTOW’ING) ACT, imu 
(ACT XIX OF 

i 

A% All oo /fbuJvoJ-uififter piuvibion for safety iti ooal mines- 


[21$t Aprtli 19B9-^ 


Whereab it ib expedient to make fuiaher provision for safety in coal mines by taking 
measures to facilitate or require therein the carrying out of the operation known as stowing 
^ [and other operations], and to piovido for the eieation of a fund for the assistance of such 
^ [operations], in the manner hereinafter provided : 


It is hereby enacted as follows — 


[aj I jL the btaiem^ iit of Olgeccs and Eeason.,, i>ae Gazectt of India 1989, Pt. V, p. 23j foi the Report 
u£ Select Committee, see ibid, p. B7. 

>3 Inse) by the Coal Mines Safety tSto^ymg') Amendment Act?, 1940 (11 [XI] of 1940), b. 2. 

'c] S^ibbtituied ioe “operation,” ibid. 


Suuii title 1 , (1) This Act may be called the Coal Mines Safety (Stowing) Act, 1939. 

(2) It extends to the whole of British India except Assam and the Punjab, 
jjjeni."" " (3) It shall come into force on such date^^ as the Central Government 

may , by notification in the official Gazette, appoint. 

Tlie 27t;h May, 1989, see Gazette of India, 1939, PI. I, p. 907. 

2 . In this Act, unless there is anything repugnant in the subject or 
Deiiiiiiion context, — 

{a) ‘"agent," ‘^mine"’ and "'owner" have the meanings respectively assigned 
to them in section 3 of the Indian Mines Act, 1923 ; 

(6) “ Board ” means the Coal Mines Stowing Board constituted under section 3 ; 

(^) "" Chief Inspector ’’ and “Inspector mean the persons respectively appointed 
to be Chief Inspector of Mines and Inspector of Mines under sub-section 
(1) of section 4 of the Indian Mines Act, 1923 and the provisions of that Act 
shall apply to the Chief Inspector and to all Inspectors while exercising their 
powers under this Act or the rules made thereunder 5 

(d) “ fund ” means the Coal Hines Stowing Fund ; 

(e) “ presciibed means prescribed by rules made under this Act ; 

{/) “soft coke" means of coke which is unsuitable for metallurgical purposes, 
and “ haid coke ’’ meanb all coke which is not soft coke; 

iy) “stowing" means the operation of filling with sand or other incombustible 
material space left underground in a coalmine by the extraction of coal. 


3. (1} The Central Government shall, as soon as may be after the commencement 
Constitution of this Act, constitute a Board to be called the Ooal Mines Stowing Board to 
of Board. administer the fund, and such Board shall be a body corporate and have 

perpetual succession and a common seal, and shall by the said name sue and he sued. 
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(2) The Board shall consist of the following members, namely: — 

(^} a person a [ * ‘ * j appointed by the Central 

Government, as Chairman: 

(ii) the Chief Inspector, or an Inspector appointed by the Central Govern- 
ment in this behalf ; 

{Hi) two persons nominated by the Indian Mining Association ; 

(ft?) one person nominated by the Indian Mining Federation; 

(r) one person nominated by the Indian Colliery Owners’ A^ssooiation : 

Provided that if, within the prescribed period, any body fails to make the nomination 
which it is entitled to make under this snb-section, the Central Government may itself 
nominate a person to fill the place on the Board. 

(3) Where a nominated member dies, resigns, ceabcsj to reside in British India or 
becomes incapable of acting, the Central Government shall, on the recommendation of the 
body which would have been entitled to make the nomination if it had been a first nomina- 
tion under sub-section (2), or where such recommendation is not made wdthin the prescribed 
period, may, on its own initiative, nominate a person to fill the vacancy. 

(4) No act done by the Board shall be questioned on the gi'ound merely of the 
existence of any vacancy in, or any defect in the constitution of, the Board. 

[a] Omitted by tlie Go<iI Mines Safety (Sto \ Amendment Oidinance 1942 (No. XXV oi 
1942), b. 2, [22-5-1942]. 

« 

4 . fl) The Board may, at any time and for such period as it thinks fit. co-opt as 
Power to Board to members of the Board any persons possessing such technical qualifica- 

co-opt members. tionsas may be prescribed. 

(2) A member co-opted under sub section (1) shall exercise all the powers and 
functions of a member under this Act, except that he shall not be entitled to vote on any 
question coming before the Board. 

5 . With effect from such date^ as the Central Government may, by notification in 
Imposition of the ofBcial Gazette, appoint in this behalf, there shall be levied and collected 

excise duty. on all coal raised and despatched, and on all soft coke manufactured and 
despatched, from collieries in British India a duty of excise as may, by notification in the 
ofi&oial Gazette, be fixed from time to time by the Central Government, subject to a maximum 
rate of three annas per ton ; similarly there shall be livied and collected on such descriptions 
of hard coke as may be prescribed a duty of excise as may, by notification in the official 
Gazette, be fixed from time to time by the Central Government, subject to a maximum rate of ' 
one and a half times the rate of excise duty for the time being in force in respect of coal and 
soft cote. 

[a] 1st December 1939— Department of Labour Notification No. M, — 955 (1) of 17-10-1989 
in the G-azette of India, dated 21-10-1939» Part I. 

6. During the period in which a duty of excise is being levied under section 5, the 

Impasiiiou of Central Government may, hy notification in the official Gazette, impose on all 
customs duty, coal and soft coke and on such descriptions of hard coke as may be prescribed 
under section 5, imported into British India from any foreign countrj^ or brought into British 
India from the territory of any Indian State a[* *]^ a customs, 

h[(which shall be in addition to any duty of customs for the time being leviable under any 
other Act),] at rates equivalent to the rates of the duty of excise levied under section 6 of this 
Act. 

[a] Certain wordb were by thoCovilMiuos Safety (Stow iu») Amondmeufc Act, 1940 (11 [XII 
of 1940), 0 . 8. 

|>1 X-f^sertedt Utid, 
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7 . The Central Government shall, as soon as may be in each financial i ear, pay to 
payment to Board of the Board a sum equivalent to the net proceeds [determined in 

‘um equivalent to the net such manner as may be prescribed] of the duty of excise realised 
proceeJs of the excibe duty. section 5 during the preceding year. 

[a] SahbtiHitcd the Coal Safety (Stowing) Amendment Ao^ 1940 \,11 [XI] of 1940), 4, 

for the original ords. 

8. (1) The sum referred to in section 7 and any other moneys received by the 
Monejs received by the Board shall be credited to a fund to be called the Goal Mines 

Board to be credited to Stowing Fund, which shall be applied by the Board in such 
the fund. manner and subject to such conditions as may be prescribed, to — 

(1) meeting the expenses in connection with the administration and the further- 

ance of the objects of this Act; ] 

(ii) the grant of stowing materials and other assistance for stowing ope- rations to 
owners, agents or managers of coal mines : 

^ [{ui) the execution of ^[stowung and other operations] in furtherance of the objects 
of this Act : and 

(ic) the prosecution of research work connected with safety in mines]. 

(2) The Board shall keep accounts of the fund, and such accounts shall bo 
examined and audited at the prescribed times by auditors appointed in this behalf by the 
Central Government. 

[a] The word “aud” \\a!s omitted by the Coal Mines Sa^foty (Stowing) Amendment Act, 1940 (11 

[XI] of 1940), s. 5. 

[b] Addedi ibid. 

[c] Amended^ lUd, 1944 (3 [HI] of 1944), s. 2. 

9 . (1) The Chief Inspector or any Inspector may make such examination and 
Powers of iii^iniries as he thinks fit in order to ascertain whether the provisions of this 

Inspectors. Act and of any rules and orders made thereunder are being complied* wdth. 

(2) The Chief Inspector or any Inspector may, with such assistance, if any, as he 
thinks fit, enter, inspect and examine at any time by day or night any coal mine in respect 
of which assistance is being, or has been, given under this Act, in order to ascertain the 
amount of sand or other incombustible material used in stowing in the mine or to ensure that 
stowing ^[or any other operation tow^ards which assistance may be granted under this Act], 
has been, or is being, done effectively : 

Provided that the power conferred by this sub-section shall not be exercised in 
such a manner as unreasonably to impede or obstruct the working of the mine. 

(3) Without prejudice to the provisions of section 19 of the Indian Mines Act, 
1923, the chief Inspector or any Inspector may, by order in writing addressed to the owner, 
agent or manager of a coal mine, require him to take such protective measures, including 
stowing, in the mine as the Chief Inspector or the Inspector may think necessary, if in the 
opinion of the Chief Inspector or Inspector — 

(а) the extraction or reduction of pillars in any part of 4he mine is likely to cause 

crushing of pillars or the premature collapse of any part of the workings 
or otherwise endanger human life or the mine, or 

(б) adequate provision against the outbreak of fire or flooding has not been made 

by providing for the sealing off and isolation of any part of the mine or for 
restricting the area that might be affected by fire or flooding, as the case 
may be. 

[a] Inserted by the Coal Mines Safety (Stowing) Amendment Act, 1940 (11 [XI] of 1940), g. 6. 
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10 . The provisions of sub-sections (3) to (6) (both inclusive) of section 19 of the 
Indian Mines Act, 1923, shall ap]>Iy to an order made under sub-section (3) of section 9 of 
App]K.a on of this Act as they apph to an order made under sub-section (2) of section 19 
ActIVofl02j. of that Act, and all the provisions of the Indian Mines Act, 1923 (except 
sub-section (1) of section 11 thereof), atfecting committees appointed for the purposes of that 
Act or relating to the disposal of references made to such committees, shall apply, mutatis 
mitiandis and so far as may be, to a committee appointed to inquire into a leference under 
this Act and to the disposal of such reference. ‘^[Provided that the power conferred by the 
pro\iso to sub section (6) of the said section 19 to buspend the operation of a requisition 
undei sub-section (1) of that section shall include a pow’er similarly to suspend the opera- 
tion of an order made under sub-section (3) of section 9 of this Actf 

'a PiuNibO added oy the Cjdl Sdftt> (Sto\^m!<) Ameudineni Act, 1914 (3 [Illj of 1914% 
3. !;7-3-1944:. 

a'lOA,. Powen oj Board in executina operations. — (1) If in the opinion of the Board 
it ib nece‘'''cU’\ or desirable that any protective measures, including stowing, required in 
furtl»erance of the object of this Act, should bo undertaken directly by the Board, the 
Board maj execute or cause to be executed such measures under its own supervision. 

( 2 ) For the purposes of this section the Board shall have the right for itself and 
ail persons employed in the execution of am w^ork undertaken under this section to enter 
uj-jon any property in which the work is to be done and to do therein all things neces- 
sary for the execution of the vrork. 

(3) No person shall obstruct or interfere with the execution of any work undor- 
teien under this section, and no person shall remove or tamper with any plant or machi- 
neiy or any stowing or other material used in the execution of such work. 

(4) Whoever contravenes the provisions of sub-section (3) shall be pumshable with 
imprisonment for a term which may extend to six months or with fine or with both.] 

[a] Sec lOA was inserted by tlie Coal Mines Safety'(Stow5ng) Amendment Act, 1944 (8{[III] of 1944), 

s. 4, [7-3-1944]. 

Connnitict? * n. (i)A committee appointed to inquire into d reference arising out 
of Inquiry. of an order passed under sub-section (3) of section 9 shall consist of — 

(a) the chaii'man of the Board as chaiimau; 

(b) four members selected b) the Chairman of the Board as follows : — 

(i) two, from a lanel of eight persons nominated by the Indian Mining 

Association : 

(ii) one, from a panel of four persons nominated fay the Indian Mining 

Federation; 

(iii) one, from a panel of four persons nominated by the Indian Colliery 

Owners’ Association; and 

(c) one member appointed by the Central Government to represent the interests 

of jpersons employed in coal mines. 

(2) No person shall be nominated to the panels referred to in clause (b) of sub-section 
( 1 ) unless he possesses such technical quaMcations as may be prescribed. 

( 3 ) If any body Mis, within the prescribed period, to make any nomination which 
it is entitled to make under sub-section (1) or to fill any vacancy in a panel, the Central 
Government shall itself nominate a sufficient number of persons to complete the panel. 

12 . ( 1 ) The Central Government ma^, after previous publication, make rules^ to 
Bower to make rules, carry out the purposes of this Act. 

( 2 ) In particular; and without prejudice to the generality of the foregoing 
pjovisions, such rules may provide for any or all of the following purposes, namely ; — 



[THE INDIAN] COCONUT COMMITTEE ACT, 


iseog 


(a) the nomination, and term of office, of menzbers of tbe Board appoint- 

ed or nominated under section 3: 

(b) the powers and mnctions of, and the conduct of business by, the 

Board ; 

b [(bb) the determination of the net pioeeeds of the duty of excise for the 
j)urposes of section 7j ; 

(c) prescribing the technical qualifications to be possessed by co-opted 

members of the Board and by persons nominated to the panels 
referred to in section 11 : 

(d) prescribing the descriptions of hard cote on wliich a duty of excise 

may be levied under section 5 ; 

(e) regulating the levy* collection and payment of the duty of excise; and 

the imposition, collection and payment of the duty of customs ; 

(/) prescribing the manner in which and the conditions under which 
sums at the credit of the fund may be applied ; 

(a) prescribing the form in which the accounts of the fund shall be kept 
and the times at which such accounts shall be audited, and regu- 
lating the publication of the abstract of such accounts and the 
report of the auditors thereon,^ and prcseribing the procedure in 
relation to any items of expenditure from the fund disallowed b> 
the auditors; 

(h) any other matter w’Meh is to be or may be prescribed. 

fa] Eor such rules Department of Labour notification No. M.-955 (2) of 17-10-1939 in the 
Gazette of India, dated 21-10-1939, Part 1, as amended from time to time. 

Ib] Ifnerfed hr the Coal Mine'^ Safety (Stowing) Amendment Act, 1940 (11 [XI] of 1940) s. 7, 

Avr’iratinn to Crcv, n mint-. 1 3. TMs Act applie? to ooal mines belonging to the Crown. 
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STATEMENT OF OBJECTSiAND REASONS- 


** Paou before the outbreak of the preseubwar the 
supply of coconuts and coconut products from inde- 
genous sources was msuffioient to meet India’s grow- 
ing requirements and a large balance had to be im- 
ported. Vfith the enemy occupation of soma of the 
world’s principal coconut-growing countries an ac- 
ute shortage has developed abroad audit has become 
necessary to secure an immediate increase in the 
production of coconuts in India in order to meet as 
fur as possible from innernal sources^dia’s increased 
demand for coconut products for essential purposes, 


military and civil. There is reason to belie vo that 
present production can be substantially increased in 
a comparatively short time by thegadoption of better 
cultural and manurial practices and that the process 
of extracting the oil is similarly susceptible of consi- 
derable improvement. The time also appears oppor- 
tune to provide for and initiate the agricultural and 
technological research necessary to render possible a 
general intensification of production, the better utili- 
sation of the coconut and coconut products and the 
rehabilitation of the industry. 
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Tlie Governmpnt of ludia consider that both the 
w>^r-t1me and the lon^^-terni aspects of the problem 
can best be «crved by" the immediate establishment 
of an all-India or.sfa!i1>ation ou lines for which the 
Indin n Central Cotton Committee and similar bodies 
concrvned with coSee and lac afford preeodent. The 
Bdl accordingly seeks to establish an Indian Cential 
Coconut Committee, with an independent source of 
iiicomo, for the imp ovoment and development of the 
growing, mnrkoling and mauuf.icture of the coconut 
in India and for promoting and safeguarding the 
interest" . >1 all hranehc.- of its production and ni'^nu- 


facture, from the producer to the consumer. An 
exception will be coir and coir manufactured goods, 
wliich will for the present be excluded from the 
purview of the proposed Committee in deference to 
the wishes of ihc Government of Travancore the 
largest producer of these commodities. Complete 
agreement has been reached with the Provincial and 
State Governments coucorned as to the desirability 
of .setting up such a Committee and as to its consti- 
tution, fiinetions and pecuniary resources.” 

— ^Gezette of India, 1944, Part V., page 9, 


EXTRACT FROM THE SELECT COMMITTEE REPORT. 


“Tliv rate of duly proposed by the Bill is a fixed 
rate of Rs. 3-2-0 per working out approximately' 
lo Rs. 0-2-6 per cwt., and was fixed by reference to 
the iiim estimated as necessary for the inauguration 
of rhe schemo set up by the B'll and for the initial 
ptagfs of the working of the Act. We realize that as 
the work of the Committee develops more ample 
funds will be required, and we think that the best 
Tiiethod to secure elasticity is to provide a maximum 
limit which the cea? must not Lrausceud, and give the 
Central Govennnent power within the limit to fix the 
amount of the cgss from time to time by notification. 
Accoichngly we have laid down in clause 3 Rs. 0-4-0 
per owt. as that Imi’t, but we are of opinion that on 
the Act coming into force the Central Government 
should in the first instance fix the rate of the cess at 
Rp. 0-2-6 per ewi, that is to stay, the rate provided 
fi'i’ in the Bill as introduced. Our amendment, in 
that it inoi cases the rate of oess which the Bill pro- 
posed, requires the previous sanction of the Governor 
General before it could be moved, and we request that 
this previous sanction may be obtained. 

In the constitution of the Committee provision is 
already made for the representation of the interests 
of growois of coconuts and persons engaged in the 
coconut oil industry. We consider that it is desirable 


also to have persona to represent the interests of the 
general consumer. This, we consider, can best be 
done by providing for the appointment of additional 
members to be chosen by election from among the 
elected members of the Legislature. Accordingly, 
we have provided for the appointment of two such 
persons from the L3gislatiYe Assembly, and one from 
the Council of State; and in order that the three 
States primarily concerned with the subject-matter 
of the Bill may have similar representation, we have 
provided for nominations by the State Governments. 
We hope that the State Governments in making their 
nominations will find it suitable to base their choice 
on the principles which we have provided to be 
followed in British India, 

We consider that a member elected by virtue of his 
being an elected member of the Legislature should 
remain on the Committee only so long as he continues 
to be an elected member of the Legislature, and we 
contemplated modifying the provisions of olausse 6 to 
express this. But the effect can be achieved by the 
use of the rule-making power conferred by clauses (b) 
and (c), sub-clause (2) of clause 18, and we consider 
that the rules made under this clause should so 
provide. ” 

—Gazette of India, 1944, Part Y, page 34. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION, 

— ^Amended by Acts 6 of 1945 ; 15 of 1940. 


[THE INDIAN] COCONUT COMMITTEE ACT, 1944. 

(ACT X of 1944) 

An Act to provide for the cveotMon of a fund for the improvement a/nd development 
of the ouUivatiofh marketing and utilization of coconuts in India, 

Whereas it is expedient to provide for the creation of a fund to be expended by a 
Committee specially constituted in this behalf for the improvement and development of the 
cultivation* marketing and utilization of coconuts in India ; 

It is hereby enacted as follows : — 

Short title and extent, 1 . (l) This Act may be called the Indian Coconut Committee Act, 1944. 
[2] It extends to the whole of^British India. 
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Dotiiiitioub. 2. In this Act, unless there is anything repugnant in the subject or context, — 

Collector '* mean'- the otlicei* appointed b\ the Central Government 
to perforin in an> specified area the duties of a Collector under 
the provisions of thio Act and Ibo rules made thereunder, and 
includes anv officer subordinate to that officer whom he may by 
order in writing authorise to perform his duties under those 
provisions :] 

/'b> “ the Couimittee " means the Indian Coconut Committee constituted 
under this Act : 

“ Fund ’’ means the Coconut Improvement Fund refeiTed to in sub- 
section (2) of section 3 :] 

(oj ** mill ” means any place in ■which copra is crushed for the extraction 
of oil, wliich is a factory as defined in section 2 of the o[**] Factories 
Act, 1931 ; 

(d) prescribed '' means prescribed by rules made under this Act. 

[a] Substituted by the Indian Goconub Comniittoo (Amend inent) Act, 194G (15 [XV] of 1946), S 2. 

for the original definition. [18-4-1946.] 

[b] Inserted^ ibid, 

[c] The word ‘Indian’ wafc omitted by the Repealing and Amending Act, 1945 {6 [VI] of 1945), S. 3 

and Soh. II. 


3. 2i[(lX There shall be levied and collected, as a cess for the purposes of this Act, on 
Imi»3birion of all copra consumed in any mill in British India, whether produced in or 
cf ^oniit (.esa. imported from outbide British India, a duty of excise at such rate, not 
exceeding four aiinas per ewt, as the Central Government may, after consulting the 
Committee, by uotitieation in the official Gazette, fix in this behalf. 

“!.(2) On the Iasi day of each month, or as soon thereafter as may be convenient, 
(lie proceeds of the duf> recovered during that month shall, after deduction of the 
expenses, if am, of col lection and recovery, be paid to Ihe Oommittoe, and the Committee 
bhall credit the said proceeds and any other monies received by it to a fund called the 
Coconut Improvement Fund.] 

[a] Section Z wsls re-numbered ab faub-hection (1) and sub-seetion (2) was added by the Indian 
Coconut Committee (Amendment) Act, 1946 tl5 [XV] of 1946), S, 2. [18-4-1946.] 


4 . As soon as may be after the commencement of this Act, the Central Govern- 
Cun-titution of ment shall cause to be constituted a Committee consisting of the 
Indian Coconut following members, ‘‘[to receive for credit to the Fund the proceeds 
CommAiee. Qf the duty and any other monies received by it and to administer the 

Fund,] namely : — 

(aj the Vice-Chairman, Imperial Council of Agricultuial Besearoh; 

(h) nine persons representing the gvo'worb of coconut in Ijjdhi, of whom two shall 
be nominated by ihe Govcimment of Madras, two by tbo Government of the State of 
Traviincore, and one each by the Government of Bombay, the Government of Bengal, the 
Government of Orissa, the Government of the State of Mysore, and the Government of 
the State of Cochin ; 

(oJ live persons representing the coconut oil industry, nominated, respectively, by 
the Government of Madras, the Government of the State of Travancore, the Government of 
the State of Cochin, the Indian Merchants Association, Bombay, and the Bombay Chamber 
of Commerce, Bombay, 
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I'll) three persons representing, respectively, the Pi-ovincial Governnieni of Madras, 
the Government of the State of Mysore and the Government of tlie State of Travancore, 
appointed in each e.i^e b\ the Goru'nmeui oonoeriud: 

le) one person iioininated by the Tra\ancuio Chamhcr of Oorameroe : 

(fj one xierson appointed by the Central Government ; 

fg) six other peisons, of whom two shall be persons elected from among tliemselves 
by the elected members of the Legislative Assembly of the Central Legislature, one shall 
be a person elected from among themselves by the elected members 'of the Council of 
State, and tlnee shall be persons • nominated respectively hj tlie Govermneut of the States 
of Travancore, Mysore and Cochin. 

[a] Substituted Liy lac Iud.au OoLauat Uoiuitici- Auieuduauti Act, lOlO cAlVJ of S. 4^ 

[18-4-1946j" 

5 . The Committee shall be a body corpoi ate by the name of the Indian Central 
Inoorporatioii of Coconut Committee, ha\ing perpetual succession and a common seal 

the CommittGe, ^\ith power to acquire and hold property, both moveable and immovable, 
and to contract, and shall by the said name sue and be sued. 

6 . (l) If within the period prescribed in this behalf, or within such further period 
Vacancies* as the Central Government may allow, any authority or body fails to make any 

nomination, election or appointment w’bich it is entitled to make under section "4, the Centra] 
Government may itself appoint a member to fill the vacancy in the Committee. 

(2) Where a member of the Committee dies, resigns or is removed, or ceases to 
reside in India, or becomes incapable of acting, the Central Government may, on Liio 
recommendation of the authority or body wl ich was entitled to make the first nomination, 
election or appointment under bcdion I, or wbere sueb. recommendation is not made 
within a reasonable time, then on its own inidathe, appoint a person to fill the vacancy. 

(3) Xo act done by the ConJinittco shall bo questioned on the ground merely of the 
existence of any vacancy in, or any defect in the constitution of the Committee. 

Pre^^ideut o£ Oommitteo, Secrc- 7 . (l) The Vice-Chairman, Imperial Council of Agricultural 
taiy, snb-conimitt6es and ttaff. Eeseareli, shall bo theTresident of the Committee. 

(2) The Central Government shall appoint a person to be the Secretary of the Commit- 
tee and such person fchall le paid ly the Committee such salary and such allowances as may 
be fixed by the Central Government 

(3) The Committee may appoint such sub-committees and staff as may be necessary 
for the efficient performance of its functions under this Act. 

8 * The Central Government may, on the recommendation of the Committee, appoint 
Appointment an officer or ollicers to discharge under the direction of the Committee such 
'OC Officers. duties as may be inescribed, and such officer or officers shall be iiaid by the 
Committee such salary and allow ancos as may bo fixed by the Central Government. 
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AppUcaHon of fund. a[9. (i) The Committee shall apply the Fund to meeting the expenses 

of the Committee and the cost of such measures as it may consider necessary or expedient to ^ 
take for the improvement and development of the cultivation and marketing of coconuts and 
of the production, utilisation and marketing of copra, coconut oil and coconut poonac. 

(2) Without prejudice to the_ generality of the foregoing power, the Committee may 
utilise the Fund to defray expenditure involved in — 

(a) undertakings, assisting or encouraging agricultural, industrial, technological 
and economic research : 

(b) the supply of the technical advice to growers ; 

(c) encouraging the adoption of improved methods in cultivation ; 

(d) carrying on such propaganda in the interests of the coconut industry as may be 
necessary ; 

(e) collecting statistics from growers, dealers, millers and other sources on all re- 
levant matters bearing on the industry • 

(/) fixing grade standards of copra and its products ; 

(g) recommending the maximum and minimum prices to be fixed for copra ; 

(h) advising on all matters which require attention for the development of the in- 
dustry; 

(i) improving the marketing of coconuts in India and abroad and suggesting suitable 
measures to prevent unfair competition ; 

(y) assisting in the control of insects and other pests and diseases of coconut trees ; 

(&) promoting and encouraging co-operative efforts among the coconut growers and 
in the coconut industries ; 

(l) adopting such measures as may be practicable for assuring remunerative returnis 
to growers ; 

(m) maintaining and assisting in the maintenance of such institutes, farms and 
stations as it may consider necessary ; 

(n) adopting any other measures or performing any other duties which it may be 
required by the Central Government to adopt or perform or y;rhich the Committee itself may 
think necessary or advisable in order to carry out the purposes of this A^tJ 

[a] Sec. 9 was svbstituied by the Indian Coconut Committee (Amendment) Act, 1946 (15 [XV] of 1946) ' 
S. 5. for the orginal section. [18-4-1946] 

Delivery of month- 10. (l) The owner of every roill shall furnish to the Collector on or 
ly returns, before the 7th day of each month, a return stating the total amount of 

copra consumed in the mill during the preceding month together with such further informa- 
tion in regard thereto as may be prescribed : 

Provided that no return shall be required in regard to copra consumed before the 
commencement of this Act. 

l2) Every such return shall be made in such form and shall be verified in such 
manner as may be prescribed. 

Collection of cess 11. (l) On receiving any return made under section 10 the Collector 
ly Collector, ^ shall assess the amount of the duty payable under section 3 in respect of 
the period to which the return relates, and if the amount has not already been paid shall 
cause a notice to be served upon the owner of the mill requiring him to make payment of 
amount assessed within thirty days of the service of the notice. 

^ (2) Y the owner of any mill fails to furnish in due time the return referred to in 
sub-section (1) of section 10 or furnishes a return which the Collector has reason to believe is 
incorrect or defective, the Collector shall assess the amount, if any, payable by him in 
manner, as may be prescribed, and the provisions of sub-section (l) shall thereupon apply as 
if such assessment had been made on the basis of a return furnished by the owner : 

Provided that, in the case of a return which he has reason to believe is incorrect or 
defective, the Collector shall not assess the duty at an amount higher than that at whicji it is 
assessable on the basis of the return without giving to the owner a reasonable opportunity of 
proving the correctness and completeness of the return. 
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(S) A notice under sub-section (l) may be served on the owner of a mill either by 
• post or by delivering it or tendering it to the owner or his agent at the mill. 

Finality of assess- a[12. (l) Any owner of a mill who is aggrieved by an assessment made 

ment and recovery under section 11 may, within three months of service of the notice referred 
ofun:patd duty. sub-section (l) of that section, apply to the District Judge, or in a 

Presidency-town, to the Chief Judge of the Small Cause Court for the cancellation or modifica- 
tion of the assessment and, on such application, the said Judge may cancel or modify the 
assessment and order the refund to such owner of the whole or part, as the case may be, of 
any amount paid thereunder. 

(2) The decision under sub-section (l) of the District Judge or the Chief Judge of 
the Small Cause Court, as the case may be, shall be final,] 

(3) Any sum recoverable under section 11 may be recovered as an arrear of land 

revenue. 

[a] Sub-sections (l) and (2) were substituted by the Indian Ooconut Committee (Amendment) Act, 1946 
(15 [Xy] of 1946), S. 6, for the original sub-sections flj and f^J. [18-4-19461 


Power to inspect 
mills and taTce copies 
of records and ac- 
counts. 


13 . (1) The Collector or any olBScer empowered by general or special 
order of the Central Government in this behalf shall have free access at 
all reasonable times during working hours to any mill or to any part of 
any mill. 


(2) The Collector or any such officer may at any time a [during working hours] with 
or without notice to the owner, examine the [purchase, sale and stock] records and accounts 
of any mill and take copies of or extracts from all or any of the said records or accounts for 
the purpose of testing the accuracy of any return or of informing himself as to the particulars 
regarding which irdormation is required for the purposes of this Act or any rules made 
thereunder. 


c[Ptovided that nothing in this section shall’ be deemed to authorise the examination 
of any description or formulae of any trade process,] 


* * 4c * Hc * ♦j 

[a] Inserted by the Indian Coconut Committee (Amendment) Act, 1946 (16 [XY] of 1946), S. 7. (a) (1) 

[18-4-1946] 

W Substituted, for “ working records, sale”, ibid,, S. 1. (a) ( B), 

[c] Proviso was added, ibid,, S. 7. ( a) (5). 

[d] Bub-section (S) was omitted, ibid,, S. 7, (b). 


Information ac- 14 . (l) All such copies and extracts and all information acquired by a 

quwed to be cmfU Collector or any other officer foom an inspection of any mill or warehouse 
dentiah qj, frojji any return submitted under this Act shall be treated as confidential. 

(2) If the Collector or any such officer discloses to any person -other than a superior 
officer any such information as aforesaid without the previous sanction of the Central 
Government, he shall be punishable with imprisonment which may extend to six months and 
shall also be liable to fine : 

Provided that nothing in this section shall apply to the disclosure of any such 
information for the purposes of a prosecution in respect of the making of a false return 
under this Act. 


Application of 
proceeds of dtOy. 


[15. Omitted by the Indim Coconut Gohimittee (Amendment) Actf 1946 
(15 [XT] of 1940), S, 8. [l8-4rl94e] 


Keeping and au- 16 . (l) The Committee shall publish an annual report and shall keep 

ditingcf ac(^nts, accounts of all duty received by it under this Act and of the manner in 
which it is expended and shall also publish a summary of the accounts along with the annual 
report. 

(^) Such accounts shall be examined and audited annually in the prescribed manner 
and the auditors shall have power to disallow any item which has been, in their opinion, 
expended otherwise than in pursuance of the purposes of this Act, 
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(S) If any item is disallowed, an appeal shall lie to the Central Government whose 
decision shall be final. 

Dissolution of 17 . The Central Government may a [with the previous approval of both 
Committee. Chambers of the Central Legislature] by notification in the ofiicial Gazette, 

declare that, with effect from such date as may be specified in the notification, the Committee 
shall be dissolved, and on the making of such declaration all funds and other property vested 
in the Committee shall vest in His Majesty for the purposes of the Central Government and 
this Act shall be deemed to have been repealed. 

[a] Inserted by the Indian Coconut Committee (Amendment) Act, 1946 (15 [XY] of 1946), S. 9 

[18-4-19461 

Power of the Gen^ 18 - (l) Central Government may make rules for the purpose of 
tral Government to carrying into effect provisions of this Act. 

make rules. In particular and without prejudice to the generality of the 

foregoing power, such rules may provide for aU or any of the following matters, namely : — 

(a) for prescribing the time within which nominations or elections shall be made 
under section 4 whether in the first instance or on the occurrence of vacancies ; 

(b) for prescribing the term of ofdce of the members of the Committee ; 

(c) for prescribing the circumstances in which and the authority by which any mem- 
ber may be removed ; 

(d) for prescribing the quorum of the Committee ; 

(e) for the holding of a minimum number of meetings of the Committee during any 

year; 

(f) for the maintenance by the Committee of a record of all business transacted and 
the submission of copies of such records to the Central Government; 

(g) for the definition of the powers of the Committee to enter into contracts which 
shall be binding on the Committee, and the manner in which such contracts shall be executed j 

(h) for the regulation of the travelling allowances of members of the Committee 
and of their remuneration, if any ; 

(i) for the definition of the powers of the Committee, in respect of the appointment, 
promotion and dismissal of ofidcers and servants of the Committee, and in respect of the crea- 
tion and abolition of appointments of such ofScers or servants ; 

( 7 ) for the regulation of the grant of pay and leave to officers and servants of the 
Gomraittee, and the payment of leave allowances to such officers and servants and the remu- 
neration to be paid to any person appointed to act for any officer or servant to whom leave is 
granted ; 

(k) for the regulation of the payment of pensions, gratuities, compassionate allow- 
ances and travelling allowances to officers and servants of the Committee ; 

(l) for prescribing the establishment and maintenance of a provident fund for tha 
officers and servants of the Committee, and for the deduction of subscriptions to such provi- 
dent fund from the pay and allowances of such officers and servants, other than Government 
servants whose services have been lent or transferred to the Committee ; 

(m) for prescribing the preparation of budget estimates of the annual receipts and 
expenditure of the ^[i'und] and of supplementary estimates of expenditure not included in tha 
budget estimates, and the manner in which such estimates shall be sanctioned and 
published ; 

(n) for defining the powers of the Committee, the Standing Mnanoe Sub-Committee, 
If any,^ and the President, respectively, in regard to the expenditure k[from the Pund] whether 
provision has or has not been made in the budget estimates or by re-appropriation for 
such expenditure, and in regard to the re-appropriation of estimated savings in the budget 
estimates of expenditure ; 

fi, r-m., prescribing the maintenance of accounts of the receipts and expenditure of 

he a[j<'n2idJ and providing for the audit of such accounts ; 

- - n prescribing the manner in which payments are to he made by or on behalf 

01 me committee, and the officers by whom orders for making deposits or investments or fo? 
withdrawals or disposal of the funds of the OcwMnittee shall be signed 5 
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(q) for determining tlie custody in which the current account of the ^'[I’und] shall 
be kept, and the bank or banks at which surplus monies at the credit of the ^^[Fund] may be 
deposited at interest, and the conditions on which such monies may be otherwise invested ; 

(r) for prescribing the preparation of a statement showing the sums allotted to De- 
partments of Agriculture or institutions not under the direct control of the Committee for 
expenditure on research, the actual expenditure incurred, the outstanding liabilities, if any, 
and the disposal of unexpended balances at the end of the year ; 

^i(rr) for prescribing the mannertin which any amount of duty paid in excess may 
be refunded;] 

(s) for prescribing the duties of the officers appointed under section 8, and the 
powers and duties of the Secretary of the Committee ; 

(t) any other matter wFich is to be or may be prescribed. 

[a] Bubsiituted for “ committee ” by the Indian Coconut Committee (Amendment) Act, 1946 (15 [XV] of 

1946), S. 10 (a). [18-4-1946]. 

[b] SuhsiUutedt S. 10 (h% 

[c] Inserted^ ibid,, S.«i0 (c). 

Power of the 19* Tbe Committee may, with the previous sanction of the Centra 
CommuiUe to make Government, make regulations consistent with this Aci; and with any 
regulatiotis, rules made under section 18 to provide for all or any of the following 

matters, namely : — 

{a) the appointment of a Standing Finance Sub-Committee or other Sub-Committee 
and tbe delegation thereto of any pow’ers exercisable under this Act by the Committee ; 

(6) the method of appointment, removal and replacement and the term of office of 
members of the Sub-Committees, and for the filling of vacancies therein ; 

(o) the dates, times and places for meetings of the Committee and the Sub-Com- 
mittees and the procedure to be observed at such meetings ; 

(d) the circumstances in which security may be demanded from officers and servants 
of the Committee, and the amount and nature of such security in each case ; 

(e) the times at which, and the circumstances in which, payments may be made out 
of the provident fund and the conditions on which such payments shall relieve the fund from 
further liability ; 

(/) the contribution, if any payable from the funds of the Committee to the provident 

fund; 

(g) generally all matters incidental to the provident fund and the investment thereof* 

Publication of rules 20. All rules made under section 18 and all regulations made under 
and regulations, section 19 shall be published in the Gazette of India, 


[THE] COFFEE MARKET EXPANSION ACT, 1942* 

(Act vn of 1942) 
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statement of objects and reasons. 


1. “ After the outbreak of the present war the 
tudian cofiee industry lost certain important foreign 
markets. There was therefore a great sliunp in the 
prices of cofiee. A Cofiee Control Conference eonsis* 
ting of the interests afiected was held in September 
1940 to consider the steps that could be taken to save 
the industry from collapse. After full consideration 
of the recommendations made at the Conference, the 
Cofiee Market E^ansion Ordinance, 1940, was pro* 
mulgated providing for the necessary assistance to 
the ludian Cofiee Lidustry by regulating the export 
of coffee from, and the sale of coffee in, British India, 
and other connected means. 

2. (The duration of the Ordinance was limited in 
order to make proposals for legislation after gaining 
experience and after ascertaining the wishes of the 
coffee interests in the matte * 

8. A second Cofiee Control Conference of the cofiee 
interests was accordingly convened on the 20th Octo- 
ber, 1941. The Conference recognised that the 
control scheme has been greatly beneficial to the 


coffee industry in its present crisis and linanimotisly 
made the following recommendations t — 

(1) that the control scheme as generally embodied 
in the Ordinance should be continued by legis- 
lation and that its duration be for the period 
of the war and one cofiee crop year thereafter* 
and 

(2) that the control should be limited to estates 
with area of 10 acres or more but provision 
should he made whereby control may be ex- 
tended, if necessary, over estates with areas 
below 10 acres. 

These recommendations were endorsed by the 
Standing Advisory Committee of the Legislature 
attached to the Commerce Deparfenent* 

4* In view of the general agreement of all in- 
terests for the maintenance of the cofiee control 
scheme it is*^proposed to continue control by legisla- 
tion, and the present Bill is designed to achieve this 
object 

— Gageite o/India^ i942. Part 18, 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

Amended by Acts 7 of 1913 ; 2 of 1941 ; 16 of 1944 ; 4 of 1947. 
THE COEIEE MAEKET EXPANSION ACT, 1942 


(Act Yn of 1942)a 


[2nd Marche 1942J} 


An Act to continue the provision made under Ordincmce No. XIII of 1940 for assistance to the 
coffee industry by regulating the export of coffee from and the sale of coffee in British 
India and by other means. 

Whereas it is expedient to continue the provision made under the Co^ee Market 
Expansion Ordinance, 1940 (XIII of 1940), for assistance to the cofiee industry by regulating 
the export of coffee from and the sale of coffee in British India and by other means ; 

It is hereby enacted as follows : — 

[a] For Statement of Objects and Eeasons, see G-azette of India, 1942, Pt. V, p. 13. 


Shon title, extent 1 . (l) This Act may be called the Coffee Market Expansion Act, 
and duration, 1942. 

(2) It extends to the whole of British -India. 

(3) slI* " * * * * *] 

[a] Omitted by the Coffee Market Expansion (Amendment) Act, 1947 (lY of 1947), S. 2 [11-8-1947]. 

Declaration as 2 . It is hereby declared that it is expedient in the public interest that 
%n&al^^^GoverfC Central Government should take under its control the development of 
mentis control. “ industry. 


Definitions. 3, In this Act, Unless there is anything repugnant in the subject or 

context,— 

(a) the Board means the ^ [Indian Coffee Board] constituted under section 4 ; 

[a] SubstiiMed by the Coffee Market Expansion (Amendment) Act, 1943 (7 [YII] of 1948), S. 2 (a). 

[26-3-1943] 

(b) “ coffee ” means the commodity derived from the fruit of the rubiaceous plant 
known by that name, and includes raw coffee, cured coffee, uncured coffee, roasted coffee 
and prepared coffee ; 

(c) “Collector ’’ means a Customs-collector as defined in clause (cj of section 3 of 
the Sea Customs Act, 1878, or a Collector of Land Customs as defined in clause (c) of section 
2 of the Land Customs Act, 1924, as the case may be ; 

(d) “ curing ” means the application to raw coffee of mechanical processes other 
than pulping for the purpose of preparing it for marketing ; 

(e) “ curing establishment ” means any place to which raw coffee is sent by a regis- 
tered owner for curing, and includes any estate which the Board may declare to be a curing 
establishment, for the purposes of this Act; 

»[ (ee) “ dealer ” means a person carrying on the business of selling coffee, whether 
wholesale or by retail.] 

W Inserted by the Coffee Market Expansion (Amendment) Act, 1944 (2 [II] of 1944) S. 2. [27-2-1944] 

(f) “ estate ” means an area administered as one unit which contains land planted 
with coffee plants ; 

(g) “ Indian Coffee Cess Committee ” means the Indian Getfee Cess Committee cons* 
tituted under the Indian Coffee Cess Act, 1935 ; 

(^) “ internal sale quota ” means that portion* stated in terms of bulk or weight, of 
the whole of the coffee produced by the estate in the year, which a registered estate is permit- 
ted under this Act to sell in the Indian market ; 

(i) Owner ” includes any agent of an owner, a mortgagee in possession or a 

lessee ]| ; 

t«3 by the Coffee Market ExpaxiRion (Amendment) Act, 1943 (7 [VII] of 1948)< B* 2 (b). [26-3-19433 
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Q) ** Prescribed ’’ means prescribed by rules made under this Act ; 

(k) “ registered estate ” means an estate in respect of wbich an O'wner is registered 
under sub-section (l) of section 14, and includes also any estate in respect of which an 
owner is required to be registered under the provisions of that sub-section ; 

(l) “registered owner means an owner of a registered estate who has been or is 
required to be registered under sub-section (l) of section 14 ; 

(m) “ surplus pool ” means the stock of coffee accumulated by the Board out of the 
amounts delivered to the Board under section 25 ; 

(n) “year ” means the period of twelve months beginning with the 1st day July and 
ending with the 30th day of June following. 

Constitution of the 4. (l) The Board constituted by the name of the Indian Coffee Market 
Board, Expansion Board under section 4 of the Indian Coffee Market Expansion 

Ordinance, 1940, shall be the ^[Indian Coffee Board] for the purposes of this Act. 

It, [{j9) The Board shall consist of — 

(a) (i) one person representing the Imperial Council of Agricultural Eesearch, 
nominated by the Central Government ; 

(ii) one person representing the Department of Industries and Supplies of the 
Central Government, nominated by that Government; 

(Hi) one person representing Coorg, nominated by the Central Government; 

(vo) one person representing the Government of Madras, nominated by that 
Government ; 

(v) three persons representing the Mysore State, nominated by the Government 
of that State ; 

(m) one person representing the Travancore State, nominated by the Government 
of that State ; 

(mi) one person representing the Cochin State, nominated by the Government of 
that State ; 

(5) four persons representing the coffee trade interests, nominated by the Central 
Government ; 

(c) fourteen persons representing the coffee growing industry, namely— 

(i) three persons nominated by the Government of Mysore ; 

(ii) three persons nominated by the United Planters^ Association of Southern 
India; 

(Hi) one person nominated by the Coorg Planters’ Association ; 

(iv) one person nominated by the Coorg Indian Planters’ Association ; 

(V one person nominated by the Mysore Planters’ Association ; 

(m) one person nominated by the Mysore Indian Planters’ Association; 

(mi) one person nominated by the Nilgiri cum Nilgiri-Wynaad Planters’ Associa- 
tion; 

(mii) one person nominated by the Malabar-Wynaad Coffee Growers’ Association ; 

(ix) one person nominated by the Shevaroy Planters’ Association ; 

(x) one person nominated by the Palni-Bodi-Sirmalai Coffee Growers’ Associa- 
tion; 

(d) three persons representing labour, one each to be nominated in consultation with 

labour organisations by the Governments of Madras and Mysore and one to 
be nominated in consultation with labour organijations by the Chief Commis- 
sioner of Coorg.] 

^ (S) Whdre a member of the Board dies, resigns or is removed, or ceases to reside in 
India, or becomes incapable of acting, the Central Government may, on the recommendation 
of the authority or body which was entitled to make the first nomination under sub-section 
{5}, or where such recommendation is not made within a reasonable time, then on its own 
initiative, nominate a person to fill the vacancy. 
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c[(if)] No aet done by the Board shall be questioned on the ground merely of the exis- 
tenee of any vacancy in, or am’ defect in the constitution of, the Board. 

[ai] Siihshniied i V the Coffee Maiket Expansion (Amendment) Act, 1943 (7 [YII] of 1943), S. 3 (a) 

[26-.3-1943] 

[b] SiihHiiuted by tlie Coffee !Market Expansion (Amendment) Act, 1947 (4 PY] of 1947), S. 3 [11-3-1947] 

[c] Renumheredi ibid, 1943, S. 3. [26-3-1943]. 

Incor^oraiim of 5. The Board shall be a body corporate by the name of the a [Indian 
the Board. Coffee Board] having perpetual succession and a common seal, -with 

power to acquire and hold property, both movable and immovable, and to contract, and shall 
by the said name sue and be sued. 

[a] Substituted by the Coffee ^Market Expansion (Amendment) Act, 1943 (7 [VII] of 1943), S. 4 for “Indian 
Coffee Market Expansion Board”. [26-3-1943] 

Vesting of pfo- 6. So long as this Act remains in force all property, movable or 
verty m the Board, immovable, of or belonging to the Indian Coffee Cess Committee shall 
vest in the Board and all debts and liablities of the said Committee shall be transferred to 
the Board, and the officers and servants of the said Committee shall be ofBicers and servants 
on the staff of the Board and the said Committee shall be suspended. 

Chairman^ com- 7, (l) The chairman of the Board shall be elected by the Board from 

mitiees, staff and among the members of the Board : 

Provided that the person who is, at the commencement of this Aet, 
the chairman of the Indian Coffee Market Expansion Board constituted under the Coffee 
Market Expansion Ordinance, 1940, shall be the first chairman of the Board. 

(2) The Board may appoint such committees for such purposes and may employ 
such staff as it thinks necessary for the efficient discharge of its functions under this Act. 

The Board may authorise agents to discharge on its behalf its functions in 
relation to the marketing, storing and curing of coffee. 

Chief Coffee Mar- a[8] (!) The Central Government shall appoint an officer, to be called 

^[Chief Coffee Marketing Officer,] to exercise such powers and perform 
MaMingOffi^f duties under the direction of the Board as may be prescribed by the 

Central Government. 

(2) The Central Government may appoint an officer, to be called the a [Deputy Chief 
Ooffee Marketing Officer,] to exercise such powers and perform such duties of the a[Ohief 
Coffee Marketing Officer] as may be delegated to him by the ^ [Chief Coffee Marketing Officer] 
with the previous sanction of the Central Government or as may be prescribed by the Central 
Government, 

(5) The ^[Ohief Coffee Marketing Officer] and the a [Deputy Chief Coffee Marketing 
Officer,] may be either salaried or unsalaried : if salaried, they shall be paid by the Board such 
salaries as may be fixed by the Central Government. 

(4) The Board shall pay to the a[Ohief Coffee Marketing Officer] and the ^[Deputy 
Chief Coffee Marketing Officer,] such allowances as may be fixed by the Central Government. 

[a] The words ‘Chief Oofiee Marketing Ofaoer’ and ‘Deputy Chief Coffee Marketing OfSicer* were substitu- 
ted for the words ‘Controller of Coffee’ and ‘Deputy Controller of Coffee’ by the Coffee Market Expansion 
(Amendment) Act, 1947 [IV of 1947], §, 5. [11-3-1947] 

Rimer of Board 9« The Board may, with the previous sanction of the Central Govern- 
to make bye-laws, ment, make bye-laws consistent with this Act and the rules made there- 
under to provide for all or any of the following matters, namely : — 

(a) the procedure to be followed at meetings of the Board and at committees ; 

{b) the powers exercisable and the duties to be discharged by the chairman of the 
Board and the members of the staff of the Board ; 

(c) the travelling or other allowances which may he drawn by members of the 
Board ; 

(^) the appointment, promotion and dismissal of members of the staff of the Boar3, 
the creation and abolition of such appointments, aud the terms of serv|.ce of 
members of the!Btaff ofithe Board ; 
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(e) any other matter in respect of which bye-laws may be made under this Act or 
the rules made thereunder. 

Dissolution of the 10. When the Board is dissolved by reason of this Act having ceased 
Board. to be in force, the unexpended balance of all money received by the Board 

under the Coffee Market Expansion Ordinance, 1940, or under this Act except money in the 
pool fund shall be disposed of in such manner as the Central Government may direct. The 
Central Government shall disburse the money in the pool fund in the same manner as the 
Board would have done had it continued to exist. 

Duties of Customs and of Excise. 

Duty of customs. 1 1. A duty of customs shall be levied on all coffee produced in India and 
exported from British India at the rate of one ruppee per hundredweight or at such lower rate 
as the Central Government may, on the recommendation of the Board, by notification in the 
official Gazette provide. 

Duty of excise. 12 . A duty of excise shall be levied at such rate not exceeding one rupee 
per hundredweight as may be fixed by the Central Government on the recommendation of the 
Board by notification in the official Gazette on all coffee, except coffee sold and delivered be- 
fore the estate became subject to the provisions of sub-section (l) of section 14, which a 
registered estate is permitted by the internal sale quota allotted to it to sell in the Indian 
Market, whether such coffee is actually sold or not, and on all coffee released for sale in India 
by the Board from the surplus pool. 

13. (l) The proceeds of the duty of customs levied under section 11 
and of the duty of excise levied under section 12 shall be paid to the Board 
for credit to the general fund of the Board. 

(P) On the last day of each month, or as soon thereafter as may be con- 
venient, the Collector shall pay to the Board the proceeds of the duty of customs recovered 
during that month after deduction of the expenses, if any, for collection and recovery. 

(S) The Central Board of Eevenue may make rules providing, on such conditions as 
may be specified in the rules, for — 

(а) the refund of the duty of customs where coffee is exported by land and sub- 

sequently imported into India, and 

(б) the export by land without payment of the duty of customs, of coffee which is 

subsequently to be imported into India. 

(4) The duty of excise on coffee shall be payable by the registered owner of the 
estate producing the coffee and shall be realised by the Board by the deduction of the amount 
of the duty payable by such o vvner from any sum due to him on account of sales from the 
surplus pool. It shall be a first charge on such sum, and shall, if not capable of realisation 
by deduction as aforesaid, be paid to the Board by the registered owner within one month of 
demand by the Board or thereafter be recoverable from him as an arrear of land-revenue. 

(5) The Board shall have power to adjudge by bulk the number of hundredweights 
contained in any quantity of uncured coffee. 

(S) No action fof the Board under this section shall be called in question by any 

Court. 

Begistration. 

Begistration of 14. (l) Every person owning land planted with coffee plants aggregate 

acres, whether such land is comprised in one estate 
. ’ . ^ or in more than one estate and whether it is situated wholly or only partly 

in British India, shall, unless it is already registered as required by this sub-section, before 
month from the date on which he first becomes subject to the provisions 
of this sub-section, apply to the registering officer appointed in this behalf by the Provincial 
Government to be registered as an owner and in respect of each estate owned by him, 

AT. . Central Government may, by notification in the official Gazette, declare that 

me provisions of sub-section (l) shall apply to persons owning land planted with coffee plants 

aggregating less than tenjaores. 


Payment of pro- 
ceeds of duties to the 
Board, and manner 
of realisation by the 
Board. 


miuMi 
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(S) A registration once made shall continue in force until it is cancelled by the 
registering officer. 

(4) If any question arises whether an owner of an estate is or is not required to be 
registered under this section, the question shall be decided by the Controller of Coffee, sub- 
ject to revision by the Central Government. 

Poiver of Pro- 15. {l) The Provincial Government may, by notification in the offiicial Gaz- 
vincidl Government ette, make rules to carry into effect the provisions of section 14. 
io make rules. ^ 2 ) Without prejudice to the generality of the foregoing power, such 

rules may prescribe the form of the application for registration and for cancellation of regis- 
tration, the fee payable on such applications, the particulars to be included in such applica- 
tions, the procedure to be followed in granting and cancelling registration, the registers 
to be kept by registering officers, and the supply by registering officers of information to the 
Board. 

Control of sale^ Export and Be-import of Coffee. 

Fixation of jjrices The Central Government ma^^ after consultation with the 

for mte of coffee. Board, by notification in the official Gazette, fix the price or prices at 

which coffee may be sold -wholesale or retail in the Indian market. 

{j3) No registered owner or licensed curer or dealer shall sell coffee wholesale or 
retail in the Indian market at a price or prices higher than the price or prices fixed under 
this section], 

[a] Substituted by the Coffee Mariet Expansion (Amendment.) Act, 1943 (7 [VlX] of 1943), S. 5 [26-3-1943] 

Sale of coffee in 17. No registered owner shall, before the estate became subject to 
excess of internal the provisions of sub-section (l) of section 14, sell or contract to sell in 
sale quota, Indian market coffee feom any registered estate if by such sale the 

internal sale quota allotted to that estate is exceeded. ^-ENor shall a registered owner sell 
or contract to sell in the Indian market any coffee produced on his estate in any year for 
which no internal sale quota is allotted to the estate]. 

Pro-vided that nothing in this section shall apply to coffee sold from a registered estate 
in excess of the internal sale quota if such sale was in pursuance of a contract of sale enter- 
ed into before the estate became subject to the provisions of sub-section (l) of section 14 and 
if after the estate became so subject no coffee has been sold from that estate in the Indian 
market except in pursuance of a contract of sale entered into before the estate became sub- 
ject to the provisions of sub-section (!) of section 14. 

[a] Added by the Coffee Market Expansion (Amendment) Act, 1948 (7 [VII] of 1943), S. 6. [26-3-1943] 


Sate of coffee, how 18. No registered owner shall sell coffee unless either — 
made. (a) it has been cured at or is delivered to the buyer through a curing 

establishment licensed under section 28, or 

(6) it is sold under and in accordance with the provisions of a licence procured 
from the B^d under section 24. 

Storage or sale of * 19- No owner of an estate not registered under this Act shall sell from 
coffee on or from or store on his estate or cause or permit to be sold from or stored on his 
unregistered estate, estate any coffee not grown on the estate 0-[and no owner of a registered 
estate shall sell from or store on his estate or cause or permit to be sold from or stored on 
his estate any coffee grown on any state not registered under this Act.] 

^ [a] Added by the Coffee Market Expansion (Amendment) Act, 1943 (7 [VII] of 1943), B. 7 [26-3-1943] 

Export of coffee, 20. No coffee shall be exported from British India otherwise than by 

the Board or und^j;, an authorisation granted by the Board in the prescribed manner and in 
the prescribed cases, and the provisions of the Sea Customs Act, 1878, shall have effect as if 
the provision made by this section had been made by notification issued under section 19 of 
that Act : 

R?ovided that nothing herein contained shall apply to coffee dispatched out of British 
Inaia by post, or carried in a passenger^s luggage for his personal use : 
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Provided further that the Central Government may exempt from the operation of this 
section, either absolutely or subject to conditions, the export of cotfcee liom Biitish India to 
an Indian State or to any foreign settlement bounded by India. 

r.e^imimt of 21. (l) Iso coti'ee which has been exported from India shall be re- 
coffce exjjo, ted from imported into Biitish India except under and in accordance vith a permit 
granted by the Board. 

( 5 ) ^[Unless v.ith the previous sanction of the Central Government the Board 
decides that no internal sale quotas shall be allotted], the Board may in any fit case grant 
such a permit and no charge shall be made therefor. 

[a] InShied by the Cofiee Mai Let Expansion (Amendment) Act, 1943 (7 [VII] of 1943), S. 8. [26-3-19431 

Internal bale quota, 22. (l) The Board shall, as soon as may be, allot to each registered 

estate an internal sale quota for the year. 

( 5 ) The internal sale quota shall be a fixed percentage, common to all registered 
estates, of the probable total production of the estate in the year as estimated by the Board. 

{B) The Board may at any time vary the internal sale quota by varying the fixed 
percentage common to all registered estates, or may express the whole or any part of the 
internal sale quota of an estate in terms of bulk instead of in terms of weight. 

Beturns to he 23. il) A registered owner shall furnish to the Board at the prescrib- 
made hy legibtered ed times and in the prescribed manner such returns as may be pres- 
owners, cribed. 

( 2 ) If any registered owner fails to furnish the returns required under sub-section 
(l) in respect of any estate, the Board may ^ [without prejudice to any penalty to which the 
said o^ner is liable under section 87-Aj, refuse to allot an internal sale quota to that estate, 
or, where an internal sale quota has already been allotted, may cancel it. 

(8) The Board may authorise an ofiicer to visit any estate at any time to verify the 
accuracy of any return made under this section or to ascertain the productive capacity of 
the estate. 

[a] Inserted by the Coiiee Market Expansion (Amendment) Act, 1943 (7 [VII] of 1943), S. 9 [26-3-194 e3 

24. The registered owner of any estate may, subject to the pres- 
of %^ited^ffee, bribed conditions and so long as the internal sale quota allotted to that 
estate wiU not be exceeded by the proposed sale, obtain from the Board a 
licence for the sale from that estate of uncured coft'ee. 


25. (l) All coffee produced by a registered estate in excess of the amount specified 
. , . ^ internal sale quota allotted to the estate [or when no internal sale 

siuDhittooi quotas have been allotted to estates, all cofi'ee produced by the estate], 


shall be delivered to the Board for inclusion in the surplus pool -by the 
owner of the estate or by the curing establishment receiving the coff'ee frpm the estate. 


( 2 ) Delivery shall be made to the Board in such places ^[at such times], and in such 
manner as the Board may direct, and such directions may provide for partial delivery to the 
surplus pool at any time whether or not at that time the internal sale quota has been exceeded; 
and the coffee delivered shall be such as to represent fairly in kind and quality the produce 
of the estate. The Board may reject any consignment offered for delivery which does not 
satisfy this requirement, but shall not reject any consignment merely for a defect in curing. 

( 5 ) Coffee delivered for inclusion in the surplus pool shall upon delivery to the Board 
remain under the control of the Board which shall be responsible for storage, curing where 
necessary, and marketing of the coffee. 

( 4 ) The Board shall, with the concurrence of the ^[Ohief Coffee Ma-rketing Officer,] 
‘Tfrom time to time] prepare a diff erential scale for the valuation of coffee, and shall in accord- 
ance with that scale classify the coffee in each consignment delivered for inclusion in the 
•surplus pool according to its kind and quality, and shall make an assessment of its value 
based on its quantity, kind and quality. 

(6} The Board may, with the consent of a registered owner, c[**’*'’»‘'^] treat 'as having 
been delivered for inclusion in the surplus pool any coffee from such estate which the regis- 
Wea cPw^r may agree to have so treated* 
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^ 6 ^ When coffee has been delivered or is treated as having been delivered for inclu- 
sion in the surplus pool, the registered owner whose coffee has been so delivered or is treated 
as having been so delivered shall retain no rights in respect of such coffee except his right to 
receive the payments referred to in section 

[a] Inserted by the Coffee Market Expaneion (Araendmeut) Act, 1948 (7 [VIIj of 1948), S. 9 (*i) (b) (c). 

[26-8-1943]. 

[b] Substituted by ibid. 1947 {lY of 1947), S. 5. [11-8-1947]. 

tc] 'Words ih%d, 1943i S. 9 (d) 1943. 


Sales of coffee hy 
the Board* 


26. (i) The Board shall take all practical measures to market the 
coffee included in the surplus pool, and all sales thereof shall be conducted 
by or through the Board. 

{2) The Board may purchase for inclusion in the surplus pool coffee not deliveied 
for inclusion in it. 


Coffee to be cured 
in hcensed curing 
estdbUshments. 


Curing of Coffee* 

27. No registered owner shall cause or allow coffee to be cured 
elsewhere than a licensed curing establishment, whether the curing 
establishment is maintained by himself or by another peison. 


28. Every establishment for curing coffee shall obtain from the 
Board a licence to operate as such. 

registered owner when sending coffee to a curing establishment shall report 
to the Board, separately for each estate Irom which the coffee is sent, the 
amount of coffee sent 5 and the curing establishment shall, in accordance 
with such instructions as may be issued by the Board and having regard 
to the internal sale quota of the estate, ^ [where one has been allotted], 
apportion each such consignment ^ into two parts, one part, consisting of 
coffee intended for internal sale and one part of coffee intended to be delivered for inclusion 
in the surplus pool and shall report to the Board the amount of coffee in each such part. 
h[Where no internal sale quotas have been allotted to estates, the curing establishment shall 
report merely the whole amount of coffee sent in each such consignment], 

{2) A registered owner curing coffee in a curing establishment maintained by him- 
self shall supply to the Board the information specilied in sub-section (i). 

(S) A curing establishment which buys or receives uncured coffee from any person 
shall ascertain the estate on which the coffee was produced and shall report to the Board the 
quantity of coffee so obtained and the estate or estates from which it came. 

(4,) Every cuiing establishment shall maintain accounts in such forms as may be 
required by the Board and such accounts shall be open to inspection at any time by the 
Board or by an officer authorised in this behalf by the Board. 

[a] Inserted by the Coffee Market Expansion (Amendment) Act, 1948 (7 [YII] of 1943), S. 11. [26-3-1948J 

[b] Added^ i&id. 


Licensing ofcur^ 
ing establishments. 

29. (1) A 

Informatiotv to he 
su^phed to the Board 
in connection with 
curing* 


Finance* 

Sepdrate" funds U> 30. The Board shall maintain two separate funds, a general fund 

he maintained by a pool fund. 

the Board* 

31. (1) To the general fund shall be credited all proceeds of the duty of customs and 
the duty of excise levied under section 11 and section 12 , respectively, and 
General fund. ail receipts including receipts for licences issued by the Board, other than 

those to be credited under section 32 to the pool fund [and any sums trans- 
ferred to the general fund under the proviso to sub-section (2) of Section 32]. 

(2) The general fund shall be applied to meet the expenses of the Board, the cost of 
such measures as it may consider advisable to undertake for promoting the sale and increase 
ing the consumption in India and elsewhere of coffee produced in India, or for promoting 
agricultural and technological reseaarch in the interest of the coff ee industry in India. 

Added by tbe Ctoffee Market Expansion (Second) Amendment Act, 1944 (16 EXVB of 1944), S. 2. 
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Pool fund. 32. (l) To the pcol fund shall be credited all sums realised by sales 

by the Eoard of coffee fiom the surplus pool. 

(2) Subject to the provisions of sub-section (4) of section 13, the pool fund shall be 
applied only to— 

the making to registered owners of estates of pa^Tnents proportionate to the 
value of the coffee delivered by them for inclusion in the surplus pool ; 

(b) the costs of storing, curing and marketing coffee deposited in and of administer- 

ing the surplus pool ; 

(c) the purchase of coffee not delivered for inclusion in the surplus pool. 

^[Provided that where, after the requirements of the clauses of this sub-section have 

been met, there remains any excess in the pool fund, the Board may, v ith the previous sanc- 
tion of the Central Government, transfer the whole or any part of such excess to the credit of 
the general fund]. 

[a] Proviso added by the Coffee Market Expansion (Second) Amendment Act, 1944 (16 [XVI] of 1944), 
S.3. [22-11-1944]. 


33. The Board may, subject to any prescribed conditions, borrow on the security of 
Power to borrow. general fund or the pool fund for any purposes for which it is autho- 

rised to expend money from such fund, or on the security of the coffee 
delivered or treated as delivered for inclusion in the surplus pool for any purposes for which 
it is authorised to expend money from the pool fund. 


34. (1) The Board shall at such times as it thinks fit make to 

registered owners who have delivered coffee for inclusion in the surplus 
pool such payments out of the pool fund as it may think proper. 

(2) The sum of all payments made under sub-section {2) to any one registered owner 
shall bear to the sum of the payments made to all registered owners the same proportion as 
the value of the coffee delivered by him out of the yearns crop to the surplus pool bears to the 
value of all coffee delivered to the surplus pool out of that years’s crop : 

‘•[Provided that in calculating the sum of all payments made under sub-section (l) and 
the value of the coffee delivered to the surplus pool out of the year’s crop, respectively, any 
payment accepted by a registered owner as final payment in immediate settlement for coffee 
delivered by blTn for inclusion in the surplus pool and the value of any such coffee shall be 
excluded]. ^ 

[a] Added by the Coffee Market Expansion (Amendment) Act, 1943 (7 [VII] of 1943), S. 12 [26-3-1943]. 


Penalties and Procedure. 


35. 


Pailure 

ter. 


Any owner of a coffee estate who fails to apply for registration in accordance with 
section lA shall be punishable with fine which may extend to one thousand 
0 reg%s- a further fine which may extend to five hundred rupees for 

each month after the first during which such failure continues. 


36. (/) Any registered owner who contravenes the provisions of sub-section {2) of 
Contraventions of * 5 ©ction 16, or section 17 or section 18, any licensed curer ^[or dealer] 
Bs. i6i contravenes the provisions of sub-section (2) of section 16, and any 

person who contravenes the provisions of section 19 shall be punishable 
with fine which may extend to one thousand rupees. 

(2) When a registered owner is convicted under this section, the Board may there- 
after deduct from any payment to be made under section 3A to such registered owner a sum 
equal to the value as estimated by the Board of any coffee unlawfully sold by him. 

W Inserted by tbe Coffee Market Expansion. (Amendment) Act, 1944 (2 [H] of 1944), S. 3. [27-2-1944] 

37, If any curing establishment operates as such without a licence,* 
the owner shall be punishable with fine which may extend to five hundred 
rupees. 

aPT-A, Any registered owner who fails to furnish the return required 
by sub-section (l) of section 23 as required by that sub-section shall be 
punishable with fine which may extend to one thousand rupees], 
w Inserted hf the Coffee Market Expansion (Aantedjnent) -Act, 1943 (7 [Viq of 1943), S. 18* [26-8-1943^ 


Unlicensed curing 
establishment 


Contravention of 
section U (j). 
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38. Any person ^ho makes in any return to be furnished under section 23 or in any 
report to be made tinder section 29 any statement tvhich is false and 
False returns* tshich he knotvs to be false or does not believe to be true shall be punish- 
able ^vith fine ts hich may extend to one thousand rupees. 


a[38-A. Any registered ov,mer or licensed curer ^sho fails to deliver any coffee to the 
Board as required by or under sub-sections (j) and (2) of section 26 shall 
section £5. punishable tvith fine vrhich may extend to one thousand rupees, and 

the Court by which such person is convicted may order the confiscation 
and delivery to the Board of any coffee in respect of which the offence was committed]. 

[a] Inse? ted by tlie Cofiee Market Expansion (Amendment) Act 1943 (7 [VH] of 1943), S. 14. [26-3-1943]. 


a[38-B. If the Board is satisfied that any coffee v hich is required under the provisions 
Fowers to se'ize Section 26 to be delivered for inclusion in the surplus pool is being or 
coffee u%thlieldfio 7 n is likely to be disposed of otherwise than by such delivery, the Board may 
inclusion in surj^lus order the seizure of such coffee, and may authorise an officer of the 
Board to effect seizure thereof for delivery for inclusion in the surplus 
pool, and such authorisation shall be sufficient w arrant for such officer to take all steps 
necessary to secure possession of the coffee]. 

M Inserted by the Coffee Market Expansion (AmendmeLLt) Act, 1943 (7 [VII] of 1943), S. 14 [26-3-1943] 


39 . Whoever obstructs any member or officer of the Board or any person authorised 
by the Board or by the Central Government in the discharge of any duty 
Obstruction* imposed on or eniusted to him under this Act, or who having control 

over or custody of any records fails to produce such records when 
required to do so or refuses information lawfully asked for by a member or officer of the 
Board or by a person authorised by the Board or by the Central Government to inspect such 
records or ask for such information shall be punishable with fine which may extend to one 
thousand rupees. 

Cognizance of 40. (l) No Court other than the Court of a Magistrate of the first 
offences, class shall take cognizance of any offence punishable under this Act. 

(2) No Court shall take cognizance of an offence punishable under section 36 except 
on complaint made by an officer authorised in this behalf by the Provincial Government 
a[or of the offence specified in sub-section (2) of section 16 except on complafiit made by an 
officer authorised in this behalf either by the Provincial Government or by the Board] or of 
an offence punishable under any other section except on complaint made with the previous 
sanction of the Central Government by an officer authorised in this behalf by the Board. 

b[Provided that the Central Government may, by notification in the Official Gazette, 
direct that the previous sanction of the Central Government shall not be necessary for com- 
plaints in such cases or classes of cases as may be specified in the notification], 

[a] Inserted by the Coffee Market Expansion (Amendment) Act, 1944 (2 [II] of 1944), S. 4. [27-2-1944J. 

[b] Added, md, 1943 (7 [YH] of 1948). S. 16. [26-3-1943> 


General* 


41 . The Board shall have power to determine, after such inquiry as it thinks fit, the 
lower of Board to auiount of coffee which has, up to the time when it first becomes subject 
determine amount of to the provisions of sub-section (l) of section 14, been sold, or been sold 
coffee sold by an qQ delivered in the year by any registered estate, and the amount so 
determined shall be conclusive for the purposes of section 12 and section 17. 


by the 
Govern^ 


42. (7) All acts of the Board shall be subject to the control of the 
Central Government which may cancel, suspend or modify as it thinks fit 
any action taken by the Board. 

(2) The records of the Board shall be open to inspection at all reasonable times by 
any officer authorised in this behalf by the Central Government, 


Control 

Central 

menu 


Avpea^ to Cm* 


43. (7) Any person aggrieved by an order of the Board refusing 
a licence to or cancelling a licenoe of a curing establishment may, within 
«ixt^ days of the me^ng of the order, appeal to the Central Govei^nment. 
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(2) Any person mating an appeal under tiiis section shall pay a fee of five rupees 
'which shall be credited to Central Eevenues. 

44. Any member of the Board, and any officer of the Board or other person authorised 
in this behalf by the Central Government or the Board, may enter any 
Inspection of qj. curing establishment a [or an^r place where colfee is stored 

or exposed for sale], and may require the production for his inspection of 
any records kept therein or ask for any ii3formation relating to the production, storage or 
sale of coffee r****]b, 

[a] Inserted by the Cofiee Market Expansion (Amendment) Act, 1943 (7 [VM] of 1943). B. 16. 

[26-3-1943] 

[b] Words omitted^ %hid. 

Accounts of the 45. (/) The Board shall keep accounts in such manner as may be 
Board. prescribed of all money received and expended by it. 

(2) The accounts shall be kept separately for the general fund and the pool fund. 

(5) The Board shall cause the accounts to be audited annually by auditors appointed 
by the Central Government, and the auditors shall have power to disallow any itepi of 
expenditure which has, in their opinion, been incurred otherwise than in accordance with 
this Act. 

(4) The Central Government may on the application of the Board allow any item of 
expenditure disallowed by the auditors under sub-section (3). 


Inspection of re- 


Any registered owner a[****] subject to the prescribed con- 


cords of the Board ditions, inspect the records maintained by the Board and may on payment 

ani obtaining of of the prescribed fee obtain copies of any proceedings or orders of the 

Board. 

[a] Words omittedy by the Coffee Market Expansion (Amendment) Act, 1943 (7 [VII] of 1943), S. 17. 

[26-3-1948] 

47. All contracts for the sale of coffee in so far as they are at vari- 

Contracts. ^j^g provisions of this Act shall be void. 

Provided that nothing contained in this section shall apply to contracts to which 
under section 47 of the Coffee Market Expansion Ordinance, 1940 (XIII of 1940), that 
Ordinance did not apply. 

Bar of legal pro- a[47-A. No suit, prosecution or other legal proceeding shall lie 
ceedings. against the Board or any officer of the Board for or in respect of anything 

in good faith done or intended to be done under this Act]. 

W Inserted by the Coffee Market Expansion (Amendment) Act, 1948 (7 [YIT] of 1943), S. 18. 

[26-3-1948]. 

Power of the Gen- 48. (l) The Central Government may, by notification in the Official 

iral Gov^nment to Gazette, make rules to carry out the purposes of this Act. 
ma ‘6 ru es. Without prejudice to the generality of the foregoing power 

rules may be made providing for all or any of the ‘following matters, namely ; — 

(a) the term of office of members of the Board, the circumstances in which and the 

authority by which members may be removed, and the filing of casual vacan- 
cies in the Board ; “ 

(b) the conduct of business by the Board and the number of members which shall 

form a qucarum at a meeting ; 

(c) the maintenance by the Board of records of business transacted by the Board, 

and the submission qf copies thereof to the Cental Government ; 

(d) the preparation by the Board of estimates of annual receipts and expenditure ; 

(e) the manner in which the internal sale quota of coffee estates shall be determiiied y 

(/) the manner in which the Board shall exercise Its powers of buying and selling 

coffee in the Indian market ; 

(g) the appointment by the Board*' of agents ; 

(A) the conditions to be fulfilled by a curing establishment before a licence to 
operate as such can be issued 
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(t) the form of and the particulars to be contained in any returns or reports to be 
made to the Board under this Act ; 

(j) the form of, manner of application for, fees payable for, procedure in granting 

and conditions governing the licences and permits to be issued by the Board • 

(k) any other matter except the matters referred to in section 15 which is to be or 
may be prescribed under this Act. 

Bepeal of Act XIV a 49- The Indian Coffee Cess Act, 1935, is hereby repealed. 

0 / J9S^> 

Fa] Substituted bv the Coffee JUarkefc Expansion (Amendment) Act, 1947 (4 [IV] of 1947)i S. 4, 

[11-3-1947] 

Bepeals and SO. {l) The Coffee Market Expansion Ordinance, 1940, the Coffee 
$av%ngs, Maiket Expansion (Amendment) Ordinance, 1941, the Coffee Market 

Expansion (Second Amendment) Ordinance, 1941, and the Coffee Market Expansion (Third 
Amendment) Ordinance, 1941, are hereby repealed. 

{2) Without prejudice to the provisions of section 24 of the General Clauses Act, 

1897,— 

(a) any trials or proceeding under the Coffee Market Expansion Ordinance, 1940 
pending at the time of the repeal of that Ordinance may be continued and com- 
pleted as if such trial or proceeding w ere a trial or proceeding under this Act ; 

(5) all registrations made, all licences issued and all other things done under the said 
Ordinance shall be deemed to have been made, issued or done under this Act. 


[THE INDIAN] COINAGE ACT, 1906. 

(Act m OF 1906) 

CONTENTS. 
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a[. 
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fiU. * * * 
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15A. Power to call in coin. 

Diminished^ Defaced and Counterfeit Coins. 

16. Power to certain persons to cut dimi- 
nished or defaced silver coins. 

17. Procedure in ragard to coin cut under 
section 16 (a). 

18. Procedure in regard to coin cut under 

section 16 (5). 

19. Procedure in regard to coin which is 

liable to be cut under both clause (a) 
and clause (5) of section 16. 

20. Power to certain persons to cut counter- 
feit silver or nickel coin and proce- 
dure in regard to coin so cut. 

Supplemental Provisions 

21. Power to make rules. 

22. Bar of suits. 

23. Saving of making of other coins at 
Mints. 

a[24. " * * 


[a] OmUUd by the Indian coinage (Amendment) Act, 1947, (XXVIII of 1947), S. 2. 

[aa] Suhstittiied, for original headmgs and Ss 6 to 9 by Ordinance No. 4 [IV] of 1942, S. 2. 
Db] Substituted for original heading and S. 6, ibid, S. 3. 

[c] Omtted S. 10, 11 and 12 with heading above S. 10, ibid, S. 4. 

[)i|} SiibsiiMed for original S. 13, ibid, B. 5. 

W OrnUM by Ordroanoe No. 4 (IV) of 1942, B« 4. 

EC Omifta by fh. ladiw Ooiaace Umndmat) Act. 1947, (38 IXXVin] of 1947), «. 
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TEE SCHEDULE. — iS^ealed.J 

[a] Om%tted by the Indian Coinage (Amendment) Act, 1947, (28 [XXVIII] of 1947, S. 10, 


STATEMENT OF OBJECTS AND REASONS 


** The object of this Bill is to consolidate the Acts 
relatiner to the coinasfe. The law, as originaPy foi- 
mu^ated in the Indian Coinage Act. 1870 (SXm of 
1870), has been materially modified by two Acts, 
nnmely, the Indian Gomage and Paper Currency Act, 
1893 (ym of 1893), which abolished obligatory free 
coinage, and the Indian Coinage and Paper Currency 
Act, 1899 (XXn of 1899), which made gold coins a 


legal tender. The pre'^ent Bill proposes to repeal 
both these Acts as well as the main Act of 1870, to 
reproduce their provisions, so far as they are still 
required, in a consolidated form, and to provide for 
the inti eduction of a nickel one-anna piece and of a 
bronze-coinage . . . . ” 

— Gazette of India, 1905, Part Y, page 82. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Amended by Acts 4 of 1918 ; 22 of 1918; 21 of STY of 1940 ; and IV of 1942. 

1919; 36 of 1920; 10 of 1924; 4 of 1927; 2 of 1934 ; —Adapted by A. 0. 

6 of 1940 ; and 28 of 1947. — Repealed in part by Act 10 of 1914 ; and 28 of 

— ^Amended by Ordinances YI of 1940 ; XII of 1940; 1947. 

COGNATE ACTS AND PROVISIONS. 

1, Bronze Coin (Legal Tender) Act, XXIT of 1918. 4, Kative Coinage Act. IX of 1876. 

2. Coinage (Colonial Ofiences) Act, 1853 (16 & 17 6. Penal Code, 1860, Sections 230 to 254. 

Yict., c. 48) 6. Reserve Bank of India Act, n of 1934. 

8. Metal Tokens Act, I of 1889. 7. Sea Customs Act, VIH of 1878, Section 18 (&). 


[THE INDIAN] COINAGE ACT, 1906. 
(Act in OP 1906.) » 


[Snd Marchf 1906,] 


An Act to consolidate and amend the law relating to Coinage and the Mint, 

Whereas it is expedient to consolidate and amend the law relating to Coinage and tha 
Mint : It is hereby enacted as follows : — 

[a] Por Statement of Objects and Reasons, see Gazette of India, 1905, Part Y, p. 82; for Report of tha 
Select Committee, see ibid,, 1906, Part Y, p. 9 ; and for Proceedings in Council, see ibid,, 1905, Part YX 
P. 142 ; ibid. 1906, Part YI, p. 28. 

This Act has been declared to be in force in the Khondmals District by the Khondmals Laws Regulation, 
1986 (4 of 1936), S. 8 and Sch. ; and in the Angul District by the Angul Laws Regulation, 1936 (5 of 1986), S. 8 
and Sch. 


Preliminary, 

Short title and 1 . (l) This Act may be called THE INDIAN COINAGE ACT, 1906; and 
^ (J2) It extends to the whole of British India, inclusive of British 

Baluchistan, the Santhal Parganas and the Pargana of Spiti. 

Definitions. 2 . In this Aot, unless ttiere is anything repugnant in the subject or 

context, — 

. (a) deface ”, with its grammatical variations and cognate expressions, includes 
clipping, filing, stamping, or such other alteration of the surface or shape of 
a coin as is readily distinguishable from the effects of reasonable wear ; 

(b) ** the Mint ” includes the Mints now existing and any which may hereafter be 

established ; 

(c) prescribed ” includes prescribed by a rule made under this Act ; 

(d) ** remedy ” means variation from the standard weight and fineness ; and 

(e) “ standard weight ” means the weight prescribed for any coin. 

Potrer to establish, 3. The 2 [Central Government! may, by notification in the ^[Official 

and aboluh, Mints, Gazette],— 

{(£) establish a Mint at any place at which a Mint does not for the time being exist ; 
and 

(b) abolish any Mint, whether now existing or hereafter established, 

W Substituted by A. O. for “ Governor-General in CtounciL” 

[b] SubsiMiuted by A, O. for “ Gazette of India 
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a[ • 

4^ * * * * 

5. • * * * * *] 

[a3 The Sections 4 and 5 with the heading above S» 4 have been, omitted by the Indian Coinage (Amend- 

ment) Act, 1947 (28 [XXYiri] of 1947), S, 2. 

^[Comage. 


Dencminations, “ 0, Coins may be coined at the Mint for issue under the authority of 
dintensiofts, designs Central Government, of such denominations not higher than one 
rupee, of such dimensions and designs, and of such metals or of mixed 
metals of such composition as the Central Government may, by notification 
in the official Gazette, determine.*'] 

[a] Substituted for the original heading and S. 6 by the Indian Coinage (Amendment) Act, 1947 (28 
[XSYin] of 1947), S. 3. 


Standard weight ^[7. The standard weight of the coins of any denomination coined 
and remedy. Under the provisions of section 6, and the remedy allowed in the making 

of such coins shall be such as may be prescribed in this behalf by the Central Govern- 
ment.] 

[a] Substituted iot Original S. 7, heading preceding S. 8, S. 8 and S. 9 by the Indian Coinage (Amend- 

[24-1-1942]. 

Hf * ^ * m 

» ♦ * * * 

* « * ★ » ] 


ment) Ordinance (No. 4 [IV] of 1942), S. 2 

r* • 

al 

8 . 

9, 


[a] See remark a under Section 7. 

r ♦ * 

al 


10. *. • * * 

11. • » 


12. • • ■ * * *^ 

W Sections 10, 11 and 12 and the heading above B. 10j»re omitted by the Indian Coinage (Amendment) 
Act. 1947, (28 tXXVm] of 1947), S. 4. ® 


Coin, when a legal a [13. (i) The coins issued uilder the authority of section 6 shall be a 

tender. legal tender in payment or on accwlunt, — 

^ 0 .) in the case of a rupee coin, for any sum ; 

(&) in the case of a half -rupee coin, for any sum not exceeding ten rupees; 

(c) in the ease of any other coin, for any sum not exceeding one rupee ; 

Provided that the coin has not been defaced and has not lost weight so as to be less 
than such weight as may be prescribed in its case. 

{2) All silver coins issued under this Act after the 10th day of March 1940 shall 
continue as before to be a legal tender in payment or on account, — 

{a) in the case of a rupee coin, for any sum ; 

(b) in the case of a half-rupee coin, for any sum not exceeding ten rupees ; 

(c) in the case of a quarter-rupee, for any sum not exceeding one rupee ; 

Provided that the coin has not been defaced and has not lost weight so as to be less 

than — 

(i) 176’4 grains Troy in the case of a rupee coin, or 
(U) 88‘2 grains Troy in the case of a half -rupee coin, or 
(iii) such weight as may be prescribed in the case of a quarter-rupee coin. 

(3) All nickel, copper and bronze coins which may have been issued under this Act 
* before the 24th day of January 1942 shall continue as before to be a legal tender in payment 
or on account for any sum not exceeding one rupee]. 

[a] Substituted for original S. 13 by tbe Indian Coinage (Amendment) Aofc, 1947, (28 [XXVHI] of 1947), 

S» 5* 


a[14. • • • . . • ] 

W Qsotion IS was substituted for the original B. 14 by the Indian Coinage (Amendment) Ordinance 
(No. 4 [XVI of 1942), S. 4, ^ ' [24-1-194^ 
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a[15. * - • • * 

[a] Omitted by tb e Indian Coinage (Amendment) Act, 1947 (28 [XXYIII] of 1947) S. 6 


Power to callin ^[15 A. Notviith standing anything contained in aa[ * * section 13,] 

com, t>[ * * ] * * ] the c[Central Government] may, by notification in the 

^[Official Gazette], call in, ^ith effect from such date as may be specified in the notification, 
any coin, of -whatever date or denomination, referred to in ab[tiiat section] e[ * * * ] and on 
and from the date so specified such coin shall cease to be a legal tender t[save to such 
extent as may be specified in the notification.] 

r* • * *1 

el -» 

[a] Inserted by the Indian Coinage (Amendment) Act, 1924 (10 [X] of 1924), S. S. 

[b] The -words “ section 14 *’ were omitted, ibid,. Ordinance, 1942 (4 PV] of 1942), S. 5. [24-1-1942] 

[c] Substituted by A. O. for “ Governor-General in Council 

[d] Substituted, ibid,, for “ Gazette of India 

Tel Some words and the proviso were omitted by Indian Coinage (Second Amendment) Ordinance, 1940 
(12 [Xn] of 1940), S. 2. , [11-10-1940]. 

[f] Substituted, ibid, 

faal The \\ord and figure ‘Section 13’, have been substituted for the words and figures 'Section 12, Section 
13 or Section 15’ by the Indian Coinage (Amendment) Act, 1947 (28 [XXVm] of 1947), S. 7. 

[ab] The words ‘that section’ substituted for the words ‘any of these sections’, ibid, B. 7. 


Diminished, Defaced and Counterfeit a[*] Coins. 

Note Sections 16 to 20 deal with diminished, 
defaced and counterfeit coins. Of these, sections 16 
to 19 deal with diminished or defaced coin, while 
section 20 is limited to counterfeit coin. As regards 
diminished or defaced silver coin, section 16 confers 
powers on certain persons, to be authorised in this 
behalf by the Central Government, to cut or break 
such coin. S. 17 prescribes the procedure to be follow- 
ed m regard to coins cut or broken on the ground of 
their being of diminished weight. If diminished in 
weight beyond the limit of reasonable wear, as may 
be prescribed, but not beyond a further limit to he 
prescribed in this connection, they will be accepted at 
something less than face value according to gradua- 
ted scale. If diminished beyond this last percentage, 
the pieces will be returned to the tenderer and will be 
worth to him only their value as silver bullion. Sec- 
tion 18 prescribes the procedure to be followed in 
legard to coins cut or broken on the ground that they 
have been defaced. In cases where the cutting officer 
has reason to believe that the defacement was fraudu- 
lent, he will return the pieces to the tenderer who will 


bear the loss ; and where the defacement is not frau- 
dulent the coin, though it will be cut or broken, shall 
be received at full face value. An explanation has 
been added to this clause to show that defacement 
caused by sweating constitutes fradulent defacement. 
Section 19 provides for the case where a coin is liable 
to be cut or broken both as being diminisbed in 
weight and as being defaced. In such cases the sec- 
tion provides that the person cutting or breaMng the 
coin shall deal with it, if he has reason to believe that 
the coin has been fraudulently defaced, under the 
provisions of section 18, clause (a), relating to such 
coin, and otherwise under the provisions of section 
17 as a coin which has been diminisbed in weight. 
As regards counterfeit coin, section 20 provides for 
such coin being wholly rejected by the person cutting 
or breaking them. Power is, however, also taken to 
require the tenderer to sell, in the case of silver coin, 
the pieces at bullion value to Government in cases 
where the officer considers this course to be for any 
reason desirable . — See Select Committee Re- 
port.] 


Power to certain 
persons to cut dimi~ 
nished or defaced 
silver coins. 


ta] 

S. 6. (1), 

[b] 

[c] 
M] 


16. Wtere any silver coin whicli has been coined and issued under 
the authority of the ^[Central Government] is tendered to any person 
cauthorised by the ^LOentral Government] ^ * * ] to act under this 

section, and such person has reason to believe that the coin — 

(a) has been diminished in -weight so as to be more than such percentage below 

standard -weight as may be prescribed as the limit of reasonable wear, or 

(b) has been defaced, 

he shall, by himself or another, cut or break the coin. 

The word “ Silver” was repealed by the Indian Coinage (Amendment) Act, 1919 (21 [XXI] of 1919), 

Substituted by A. 0. for ** Governor-General in Council 
For persons so authorised, see General Buies and Orders* 

The words “ or by the Local Government ” were repealed by A. 0. 


Procedure in re- 
gard to coin cut 
under section 16 
{a). 


17. A person cutting or breaking coin under the provisions of clause 
(a) of section 16 slndl observe the following procedure, namely ; — 

(a) if the coin has been diminisbed in weight so as to be more ttin-n 
such percentage below standard weight as may be prescribed as 
the limit of reasonable wear, but not more than such further 
percentage as ma^ be prescribed in this behalf, hd Blia.11 ei * hfr 
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return the pieces to the person tendering the coin, or, if such 
person so^requests, shall, receive and pay for the coin at such 
rates as may be prescribed in this behalf ; and 

(b) if the coin has been diminished in ^ eight so as to be more than 
such further percentage below standard weight so prescribed as 
aforesaid, he shall return the pieces to the person tendering the 
coin, who shall bear the loss caused by such cutting or break- 
ing. 

Procedure in re- 18 . A person cutting or breaking coin under the provisions of clause 
gard to co%n cut (j) of section 16 shall observe the following procedure, namely : — 
under section 16 (6), j£ g^ich person has reason to believe that the coin has been 

fraudulently defaced, he shall return the pieces to the person 
tendering the coin, who shall bear the loss caused by such 
cutting or breaking ; 

(b) if such person has not reason to believe that the coin has been 
fraudulently defaced, he shall receive and pay for the coin at 
its nominal value. 

Explanation.'^^ov the purposes of this section a coin w hich there is reason to believe 
has been defaced by sweating shall be deemed to have been fraudulently defaced. 

Procedure in re- 19. If a coin is liable to be cut or broken under the provisions of both 
gard to cow whwh clause la) and clause {b) of section 16, the person cutting or breaking the 
under both clause coin shall deal with it, , 

(a) and clause (b) (a) if he has reason to believe that the com has been fraudulently 

of section 16. defaced, under clause (a) of section 18, and 

(b) in other oases, under section 17. 

Poteer to certain 20 . Where any ^[silver or other] coin purporting to be coined or 
persotts iocut^n- issued under the authority of the ^Central Government] is tendered to 
person ^authorised by the ^LOentral Government] * * ] to act 

^^and under this section, and such person has reason to believe that the coin is 

in regard to com so counterfeit, e[or has been fraudulently defaced] he shall by himself or 
out* another cut or break the coin, and may at his discretion either return the 

pieces ‘to; the tenderer, who shall bear the loss caused by such cutting or breaking, or ^[in the 
case of silver coin] receive and pay for the coin according to the value of the silver bullion 
contained in it. 

[a] Oimtied by tbe Coinage (Amendment) Act, 1947 (28 [XXVIII] of 1947), S. 8 « 

[b] Substituted by A. O. for “ Governor-General in Oounoil **. 

[c] Eor persons so authorised! see General Buies and Orders. 

Ld] The words “or by the Local Government ” were repealed by A 4 O. 

M Mserted by the Indian Coinage (Amendment) Act, 1947, [28 [XXYHI] of 1947), S. 84 

[f] Inserted by the Indian Coinage (Amendment) Aot, 1919 (21 [XXI] of 1919), S* 6 . 

[aa] Substituted fox the words ^Silver or nlokel% ibid, S. 8 . 

Supplemental Provisions* 

PmerioriMke 21 . (l) The [Central Government] may make rules to carry out 

rules. the purposes and objects of this Act. 

(j 2) In particular and without prejudice to the generality of the foregoing power, such 
rules may~ 

b[(a) / * _ ’ ' * ‘ ’ • *] 

(6) provide for the guidance of persons authorised to cut or break coin under sec- 
tions 16 and 20 ; 

(c) determine the percentage of diminution in weight below standard weight not 

being less ^[than two per cent in the case of silver coins or five per cent, in the 
case of pure nickel coins,] which shall be the limit of reasonable wear; 

(d) prescribe the further percentage referred to in clause (a) of section 17, and 

the rates at which payments shall be made in the case of coins falling under 
fcs Sftmc <5l«uBe dp • - - • * 
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( 5 ) Every such rule shall be published in the « [Official Gazette], and on such publi- 
cation shall have effect as if enacted in this Act, 

[a] Substituted by A. O. for " Go\ ernor-General in Council 

[b] Omitted by the Indian Coinage (Amendment) Act, 1917 (28 [XXVIII] of 1947), S. 9, 

[c] Substituted for the words ‘in any case than two per cent*, ibid.^ S, 9. 

[d] The word “ and ” and clause (e) tv ere repealed by the Currency Act, 1927 (4 [IV] of 1927), S. 2. 

[e] Substituted by A. O. for “ Gazette of India 

Bar of suits, 22. No suit or other proceeding shall lie against any person in respect 

of anything in good faith done, or intended to be done, under or in pursuance of the pro- 
visions of this Act. 


Saving of maUng 23. Nothing in this Act shall be deemed to prohibit or restrict the 
of other coins at making at the Mint of coins intended for issue as money by the Govern- 
Mints, ment of any territories beyond the limits of British India, 

a[24, ^ " * * . =*] 

[a] Omitted by the Indian Coinage (Amendment) Act, 1947 (28 [XXVIII] of 1947), S. 10. 

TMM SCHEDULE. — [Enactments repealedm] Hepealed by the Repealing a/nd Amending 
Act, 1914. (10 [X] of 1914), S. 8 and Sch, II, 


[THE] COLONIAL COURTS OF ADMIRALTY ACT, 1890. 
(53&54 Viet., c. 27.) 

An Act to amend the law respecting the . exercise of Admiralty Jurisdiction in Her 
Majesty *s Dominions and elsewhere out of the United Kingdom. 

[26th July, 1890.] 

Short title, 1 . This Act may be cited as the Colonial Courts of Admiralty Act, 

1890. 

Colonial Courts of 2, (1 ) Every Court of law in a British possession, which is for the ^time 

Admiralty, being declared in pursuance of this Act to be a Court of Admiralty, or which, 

if no such declaration is in force in the possession, has therein original unlimited civil jurisdic- 
tion, shall be a Court of Admiralty, with the jurisdiction in this Act mentioned, and may for 
the purpose of that jurisdiction, exercise aU the pow ers which it possesses for the purpose of 
its other civil jurisdiction and such Court in reference to the jurisdiction conferred by this 
Act is in this Act referred to as a Colonial Court of Admiralty. Where in a British possession 
the Governor is the sole judicial authority the expression “Court of law '' for the purposes of 
this section includes such Governor. 

(2) The jurisdiction of a Colonial Court of Admiralty shall, subject to the provisions 
of this Act, be over the like places, persons, matters, and things, as the Admiralty jurisdiction 
of the High Court in England, whether existing by virtue of any sttitute or otherwise, and the 
Colonial Court of Admiralty may exercise such jurisdiction in like manner and to as full an 
extent as the High Court in England, and shall have the same regard as that Court to inter- 
national law and the comity of nations. 


SECTION 2— Note 1. 

The jurisdiction of the High Court in India i 
relation to necessaries supplied to a ship rests on th 
provisions of this Act, which vests in it, inter alic 
the powers described in Section 6 of the Admiralt* 
Court Act, 1861 (24 & 25 Viet., o. 10). And unde 
Section 5 of the latter statute the High Court in 
^ the Admiralty side, has jurisdiction over any olair 
for necessaries supplied to any ship elsewhere than t 
the part to which the ship Court belongs. (Vol 2 
1915 Cal 681 (685, 684) :42 Cal 86. 

Claim for necessaries can be enforced in a Coloni 
al Court of Admiralty by a suit in rem, and such 
suit can presumably be instituted in any Admiraltj 
Court within whose jurisdiction the shf^p happkas t 


he at the time when the suit is instituted. Before 
there can be an action in rem there must be a person- 
al liability on the part of the owner. (Vol 10) 1923 
Rang 163 (166) : 1 Rang 78. 

In order to render a ship liable for maritime lien 
for injury caused, the ship itself must be the instru- 
ment which caused the damage. The old law of arrest- 
ing any other ship instead has now become obsolete 
even in England. (Vol 24) 1937 Cal 122 (124). 

To establish a maritime lien for damage against a 
ship, the damage must be the direct result of some 
unskilful or negligent conduct of those in charge of 
the ship which does the mischief, the ship herself 
being the ^instrument of mischief*. (1902) 29 Oa) 
402 (407). ^ 
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(3) Subject to the provisions of this Act any enactment referring to a Vice- Admiralty 
Court, ^ hich is contained in an Act of the Imperial Parliament or in a Colonial lavr, shall 
apply to a Colonial Court of Admiralty, and be read as if the expression “ Colonial Court of 
Admiralty ’’ ere therein substituted for “ Vice-Admiralty Court ” or for other expressions 
respectively referring to such Vice-Admiralty Courts or the judge thereof, and the Colonial 
Court of Admiralty shall have jurisdiction accordingly : 

Provided as follovrs : — 

(a) Any enactment in an Act of the Imperial Parliament referring to the Admiralty 

jurisdiction of the High Court in England -when applied to a Colonial Court 
of Admiralty in a British possession, shall be read as if the name of that 
possession w^ere therein substituted for England and Wales ; and 

(b) A Colonial Court of Admiralty shall have under the Naval Prize Act, 1864:,a and 

under the Slave Trade Act, 1873,b and any enactment relating to prize or the 
slave trade, the jurisdiction thereby conferred on a Vice-Admiralty Court and 
not the jurisdiction thereby conferred exclusively on the High Court of Ad- 
miralty or the High Court of Justice ; but, unless for the time being duly 
authorised, shall not by virtue of this Act exercise any jurisdiction under the 
Naval Prize Act, 1864a, or otherwise in relation to prize ; and 

(c) A Colonial Court of Admiralty shall not have jurisdiction under this Act to txy 

or punish a person for an offence which according to the law of England is 
punishable on indictment ; and 

(d) A Colonial Court of Admiralty shall not have any greater jurisdiction in relation 

to the laws and regulations relating to Her Majesty’s Navy at sea or under any 
Act providing for the discipline of Her Majesty’s Navy, than may be from 
time to time conferred on such Court by Order in Council. 

(4) Where a Court in a British possession exercises in respect of matters arising out- 
side the body of a county or other like part of a British possession any jurisdiction exercisable 
under this Act, that jurisdiction shall be deemed to be exercised under this Act and not other- 
wise- 

fa] 27 & 28 YicU c. 25. 

[b] 36 & 37 Tict., c. 88. 

Power of Colonial 3. The legislature of a British possession may by any Colonial law*— 

legislature as to Ad- declare any Court of unlimited civil jurisdiction, w^hether original 

appellate, in that possession to be a Colonial Court of Ad- 
miraity^-, and provide for the exercise by such Court of its 
jurisdiction under this Act, and limit territorially, or otherwise, 
the extent of such jurisdiction ; and 

(b) confer upon any inferior or subordinate Court in that possession 
such partial or limited Admiralty jurisdiction under such 
regulations and with such appeal (if any) as may seem fit : 

Provided that any such Colonial law shall not confer any jurisdiction which is not by 
this Act conferred upon a Colonial Court of Admiralty. 

[a] See the Colonial Courts of Admiralty (India) Act, 1891 (16 [XYI] of 1891). 

Bes^vation of 4. Every Colonial law which is made in pursuance of this Act, or 
^lonial for affects the jurisdiction of or practice or procedure in any Court of such 

^ ^ possession in respect of the juris(hction conferred by this Act, or alters any 

such Colonial law as above in this section mentioned, which has been 
previously passed, shall, unless previously approved by Her Majesty through a Secretary of 
State, either be reserved for the signification of Her Majesty’s pleasure thereon, or contain a 
suspending clause providing that such law shall not come into operation until Her Majesty’s 
pleasure thereon has been publicly signified in the British possession in which it has been 
passed. 

^CEhis section shall not apply to Indian laws or Burma laws*] 

by A^ a 
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Local Admiralty 5. Subject to rules of Court under this Act, judgments of a Court in a 
appeal. British possession given or made in the exercise of the jurisdiction confer- 

red on it by this Act, shall be subject to the like local appeal, if any, as judgment of the Court 
in the exercise of its ordinary civil jurisdiction, and the Court having cognizance of such 
appeal shall for the purpose thereof possess all the jurisdiction by this Act conferred upon a 
Colonial Court of Ainiralty. 

6. (i) The appeal from a judgment of any Court in a British possession 
exercise of the jurisdiction conferred by this Act, either 'where there 
Council. ^ right no local appeal or after a decision on local appeal, lies to 

Her Majesty the Queen in Council. 

(j 9) Save as may be otherwise specially allowed in a particular case by Her Majesty 
the Queen in Council, an appeal under this section shall not be allowed— 

(а) from any judgment not having the effect of a definitive judgment unless the 

Court appealed from has given leave for such appeal, nor 

(б) from any judgment unless the petition of appeal has been lodged within the 

time prescribed by rules, or if no time is prescribed within six months from 
the date of the judgment appealed against, or if leave to appeal has been given 
then from the date of such leave. 

(3) For the purpose of appeals under this Act, Her Majesty the Queen in Council and 
the Judicial Committee of the Privy Council shall, subject to rules under this section, have all 
such powers for making and enforcing judgments, whether interlocutory or final, for punish- 
ing contempts, for requiring the payment of money into Court, or for any other purpose, as 
may be necessary, or as were possessed by the High Court of Delegates before the passing of 
the Act transferring the powers of such Court to Her Majesty in Council, or as are for the 
time being possessed by the High Court in England or by the Court appealed from in relation 
to the like matters as those forming the subject of appeals under this Act. 

(4) All Orders of the Queen in Council or the Judicial Committee of the Privy Council 
for the purposes aforesaid or otherwise in relation to appeals under this Act shall have full 
effect throughout Her Majesty’s dominions and in all places where Her Majesty has jurisdic- 
tion. 

(5) This section shall be in addition to and not in derogation of the authority of Her 
Majesty in Council or the Judicial Committee of the Privy Council arising otherwise than 
under this Act, and all enactments relating to appeals to Her Majesty in Council or to the 
powers of Her Majesty in Council or the Judicial Committee of the Privy Council in relation 
to those appeals, whether for making rules and orders or otherwise, shall extend, save as 
otherwise directed by Her Majesty in Council, to appeals to Her Majesty in Council under this 
Act. 

Buies 0 / Court. 7, Eules of Court for regulating the procedure and practice finclu- 
ding fees and costs) in a Court in a British possession in the exercise of the jurisdiction con- 
ferred by this Act, whether original or appellate, may be made by the same authority and in 
the same manner as rules touching the practice, procedure, fees, and costs in the said Court 
in the exercise of its ordinary civil jurisdiction respectively are made : 

Provided that the rules under this section shall not, save as provided by this Act, 
extend to matters relating to the slave trade, and shall not (save as provided by this section) 
come into operation until they have been approved by Her Majesty in Council, but on com- 
ing into operation shall have full effect as if enacted in this Act, and any enactment inconsis- 
tent therewith shall, so far as it is so inconsistent, be repealed. 

(5) It shall be lawful for Her Majesty in Council, in approving rules made under this 
section, to declare that the rules so made with respect to any matters which appear to Her 
Majesty to be matters of detail or of local concern may be revoked, varied, or added to with- 
out the approval required by this section. 

(3) Such rules may provide for the exercise of any jurisdiction conferred by this Act 
by the full Court, or by any judge or judges thereof, and subject to any rules, where the ordi- 
nary civil jurisdiction of the Court can in any case be exercised by a single judge, any jurisdic- 
tion conferred by this Act may in the like ease be exercised by a single judge. 

Broits of Admir Subject to the provisions of this section nothing in this Act shall 

alty and of application of any droits of Admiralty or droits of or forfeitures 

Otvwn. to the crown in a British possession; and such droits and forfeitures, when 

condemned by a Court of a British po^ession in the exercise of^-the 
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jurisdiction conferred by this Act, shall, save as is otherwise provided by any other Act, be 
notified, accounted for, and dealt with in such manner as the Treasury from time to time 
direct, and the officers of every Colonial Court of Admiralty and of every other Court in a 
British possession exercising Admiralty jurisdiction shall obey such directions in respect of 
the said droits and forfeitures as may be from time to time given by the Treasury. 

(S) It shall be lawful for Her Majesty the Queen in Council by order to direct that, 
subject to any conditions, exceptions, reservations, and regulations contained in the Order, 
the said droits and forfeitures condemned by a Court in a British possession shall form part 
of the revenues of that possession either for ever or for such limited term or subject to such 
revocation as may be specified in the Order. 

(3) If and so long as any of such droits or forfeitures by virtue of this or any other 
Act form part of the revenues of the said possession the same shall, subject to the provisions 
of any law for the time being applicable thereto, be notified, accounted for, and dealt with in 
manner directed by the Government of the possession and the Treasury shall not have any 
power in relation thereto. 

_ . ... . 9- (i) It shall be lawful for Her Majesty, by commission under the 

V%c^Adm%raitij Great Seal, to empower the Admiralty to establish in a British possession 
Court Vice-Admiralty Court or Courts. 

{ 2 ) Upon the establishment of a Yice-Admiralty Court in a British 
possession, the Admiralty, by writing under their hands and the seal of the office of Admiralty, 
in such form as the Admiralty direct, may appoint a judge, registrar, marshal, and other 
officers of the Court, and may cancel any such appointment ; and in addition to any other 
jurisdiction of such Court, may (subject to the limits imposed by this Act or the said commis- 
sion from Her Majesty) vest in such Court the whole or any part of the jurisdiction by or by 
virtue of this Act conferred upon any Courts of that British possession, and may vary or re- 
voke such vesting, and while such vesting is in force the power of such last-mentioned Courts 
to exercise the jurisdiction so vested shall be suspended. 

Provided that — 

(fli) nothing in this section shall authorise a Vice-Admiralty Court so established in 
India ^-Eor in Birrma or in any other British possession] having a representa- 
tive legislature, to exercise any jurisdiction, except for some purpose relating 
to prize, to Her Majesty's Navy, to the slave trade, to the matters dealt v; ith by 
the Poreign Enlistment Act, 1870^, or the Pacific Islanders Protection Acts, 
1872® and 1875 \ or to matters in which questions arise relating to treaties 
or conventions w ith foreign countries, or to international law : and 
(6) in the event of a vacancy in the office of judge, registrar, marshal, or other 
officer of any Vice-Admiralty Court in a British possession, the Governor of 
that possession may appoint a fit person to fill the vacancy until an appoint- 
ment to the office is made by the Admiralty. 

(3) The provisions of this Act with respect to appeals to Her Ma]esty in Council from 
Courts in British possessions in the exercise of the jurisdiction conferred by this Act shall 
apply to appeals from Vice-Admiralty Courts but the rules and orders made in relation to 
appeals from Vice-Admiralty Courts may differ from the rules made in lelation'^fto appeals 
from the said Courts in British possessions. 

(4) If Her Majesty at any time by commission under the Great Seal so directs, the 
Admiralty shall by writing under their hands and the Seal of the office of Admiralty abolish 
a Vice-Admiralty Court established in any British possession under this section, and upon 
such abolition the jurisdiction of any Colonial Court of Admiralty in that possession which 
was previously suspended shall be revived. 

[a] Buhshiuted by A. 0, (P). 

Db] 3S and 34 Vict, 0. 90, 

M 35 and 36 Vict. 0. 19. 

[d] 38 and 39 Vick, 0. 51. 

10 . Nothing* in this Act shall affect any power of appointing a vice-admiral in and for 
'Bomer to appoint any British possession or any place therein ; and whenever there is not a 
formally appointed vice-admiral in a British possession or any place 
Ihep^, fhe^o^overnor of the possession shall be ex-officio vice-admiral 
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Exception of Chan- 11. (7) The provisions of this Act with respect to Colonial Courts 

net Inlands and of Admiralty shall not apply to the Channel Islands. 

other posstsstons, shall be lawful for the Queen in Council by order to declare, 

with respect to any British possession which has not a representative legislature, that the 
jurisdiction conferred by this Act on Colonial Courts of Admiralty shall not be vested in any 
court of such possession, or shall be vested only to the partial or limited extent specified in 
the Order. 


1 2. It shall be lawful for Her Majesty the Queen in Council by Order to direct that 
Application of Act this Act shall, subject to the conditions, exceptions, and qualifications 
to courts under For- (if any) contained in the Order, apply to any Court established by Her 
eign Jurisdiction Majesty for the exercise of jurisdiction in any place out of Her Majesty's 
dominions which is named in the Order as if that Court were a Colonial 
Court of Admiralty, and to provide for carrying into effect such application. 

[«i] Now see Foreign Jurisdiction Act, 1890 (58 and 64 Vict., 0. 87). 


13. (;) It shall be lawful for Her Majesty the Queen in Council by Order to maJse 
Rules for proce- ^ules as to the practice and procedure (including fees and costs) to be 
dure in date tiade observed in and the returns to be made from Colonial Courts of Admiralty 
matters, and Vice-Admiralty Courts in the exercise of their jurisdiction in matters 

relating to the slave trade, and in and from East African Courts as defined by the Slave 
Trade (East African Courts) Acts, 18738* and 1879.^ 

(2) Except when inconsistent with such Order in Council, the rules of Court for the 
time being in force in a Colonial Court of Admiralty or Vice-Admiralty Court shall, so far as 
applicable, extend to proceedings in such court in matters relating to the slave trade. 

(3) The provisions of this Act with respect to appeals to Her Majesty in Council, 
from courts in British possessions in the exercise of the jurisdiction conferred by this Act, 
shall apply, with the necessary modifications, to appeals from judgments of any Bast African 
Court made or purporting to be made in exercise of the jurisdiction under the Slave Trade 
(East AMoan Courts) Acts, 1873^ and 1879b. 

[a] 36 and S7 Yict„ 0. 59. 

M 42 and 43 Vict,, 0. 88. 


14, It shall be lawful for Her Majesty in Council from time to time to make Orders 
Orders in Council- purposes authorised by this Act, and to revoke and vary such 

Orders, and every such Order while in operation shall have effect as if it 
were part of this Act. 

Interpretation, 15. In the construction of this Act, unless the context otherwise 

requires, — 

The expression “ representative legislature ” means, in relation to a British pos- 
session, a legislature comprising a legislative tody of which at least one-half 
are elected by inhabitants of the British possession. 

The expression “ unlimited civil jurisdiction " means civil jurisdiction unlimited as 
to the value of the subject-matter at issue, or as to the amount that may 
claimed or recovered. 

The expression “ judgment ” includes a decree, order, ^and sentence. 

The expression “ appeal '' means any appeal, rehearing, or review ; and the 
expression ** Jooal appeal ” means an appeal to any court inferior to Her 
Majesty in Council. 

The expression ** Colonial law means any Act, ordinance, or other law having the 
force of legislative enactment in a British possession and made by any autho- 
rity, other than the Imperial Parliament of Her Majesty in Council, competent 
to make laws for such possession. 


Oommencemont of 


16. (7) This Act shall, save as otherwise in this Act provided, 
come into fprce in every Briftsh possession on the first ^ay of July, one 
thou^rid .’eight feundred and ninpty-one. 


189 A* m; 
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Provided that— 

(а) This Act shall not come into force in any of the British possessions named in 
the First Schedule to this Act until Her Majesty so directs by Order in Coun- 
cil, and until the day named in that behalf in such Order ; and 

(б) If before any day above mentioned rules of court for the Colonial Court of 
Admiralty in any British possession have been approved by Her Majesty in 
Council, this Act may be proclaimed in that possession by the Governor thereof, 
and on such proclamation shall come into force on the day named in the 
proclamation, 

( 2 ) The day upon vhich ihis Act comes into force in any British possession shall, as 
regards that British possession, be deemed to be the commencement of this Act. 

(5) If, on the commencement of this Act in any British possession, rules of court have 
not been approved by Her Majesty in pursuance of this Act, the rules in force at such com- 
mencement under the Yice-Admiralty Courts Act, 1863, a and in India the rules in force at such 
commencement regulating the respective Vice-Admiralty Courts or Courts of Admiralty in 
India, including any rules made with reference to proceedings instituted on behalf of Her 
^jesty s ships, shall, so far as applicable, have effect in the Colonial Court or Courts of 
Admiralty of such possession, and in any Vice-Admiralty Court established under this Act in 
that possession, as rules of court under this Act, and may be revoked and varied accordingly; 
and ^1 fees payable under such rules may be taken in such manner as the Colonial Court may 
^reet, so towever that the amount of each such fee shall so nearly as practicable be paid to 
the same omcer or person who but for the passing of this Act would have been entitled to 
receive the same in respect of like business. So far as any such rules are inapplicable or 
Tu A® rules of court for the exercise by a court of its ordinary civil jurisdiction 

for the exercise by the same court of the jurisdiction conferred by 

TT* after the passing of this Act any Colonial law may be passed, and 

any Yice-Adm^alty Court may be established and jurisdiction vested in such Court but any 
or vesting shall not come into effect until the 'commencement of 

this Act 

W 26 and 27 Viet-, 0. 24. This Act is now repealed ; see Soli, II. 


AhoUiion of Ytee- On the commencement of this Act in any British possession, 

Admiralty Courts. t>ut subject to the provisions of this Act, every Vice-Admiralty Court in 
that possession shall be abolished : subject as follows : — 

(0 All judgments of such Vice-Admiralty Court shall be executed and may be 
appealed from^n like manner as if this Act had not been passed, and all appeals from any 
Vice-Admmalty Court pending at the commencement of this Act shall be heard and deter- 

® judgment thereon executed as nearly as may be in like manner as if this 
Act had not been passed : 

All proceedings pending in the Vice-Admiralty Court in any British possession 
at the commencement of this Act shall, notwithstanding the repeal of any enactment by this 
Act, be contmued in a Colonial Court of Admiralty of the possession in manner directed by 
roles of coTOT, and, so far as no such rule extends, in a like manner as nearly as may be, as 
II they h^ been originally begun in such court : * 

(3) Where any person holding an ofi&ce, whether that of judge, registrar or marshal, 
or any other office in any such Vice-Admiralty Court in a British possession, suffers any 
pecuniary loss m consequence of the abolition of such Court, the Government of the British 
possession, on ^mplaint of such person, shall provide that such person shall receive reasonable 
^mpensation way of an increase of salary or a capital sum, or otherwise) in respect of his 
mss, subject nevertheless to the performance, if required by the said Government of the like 
duties as before such abolition. 


X r XI.* papers, documents, office furniture, and other things at the commence- 

ment of tos Act belraging or appertaining to any Vice-Admiralty Court, shall be delivered 
® of the Colonial Court of Admiralty, or be otherwise dealt^ with 

^^^ch manner as, subject to any directions from"; Her Majesty, the Governor may 

commencemerf of this Act*in^a[ British possession, any person holds 
^ M. •Aal? ^ ^ ativocafe ift teiy^Woe-Admiralty Court abolished by this Act, either for 
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Her Majesty or for the Admiralty, such commission shall he of the same avail in every Court 
of the same British possession exercising ]urisdiction under this Act, as if such Coiu-t were 
the Court mentioned or referred to in such commission. 

Bepeal. 18. The Acts specified in Second Schedule to this Act shall, to the extent 

mentioned in the third column of that schedule, be repealed as ‘’respects any British posses- 
sion as from the commencement of this Act in that possession, and as respects any Courts out 
of Her Majesty’s dominions as from the date of any Order applying this Act ; 

Provided that™ 

(a) Any appeal against a judgment made before the commencement of this Act 

may be brought and any such appeal and any proceedings or appeals pending 
at the commencement of this Act may be carried on and completed and 
carried into effect as if such repeal had not been enacted ; and 

(b) All enactments and rules at the passing of this Act in force touching the practice, 

procedure, fees, costs, and returns in matters relating to the slave trade, in 
Vice-Admiralty Courts and in East African Courts shall have effect as rules 
made in pursuance of this Act, and shall apply to Colonial Courts of Admira- 
lty, and may be altered and revoked accordingly. 

SCHEDULES 
EIEST SCHEDULE 

Section 16 . British Possessions in Which Operation of Act is Delayed. 

New South Wales. 

Victoria. 

St. Helena. 

British Honduras. 

SECOND SCHEDULE 
Section 18 . Enactments Eepealbd 


Session and 
Ohambe 

1 

TitIiB OB Act. 

1 Extent op BbpeaIi. 

56 Geo. 3, c. 82 

An Act to render valid the judicial The whole Act. 

Acts of Surrogates of Vice-Admir- 
alty Courts abroad, during vacan- 
cies in office of Judges of such 
courts. 

2 & 3 Will. 4, 0. 51 

An Act to regulate the practice and 
the fees in the Vice-Admiralty 
Courts abroad, and to obviate 
doubts as to their jurisdiction. 

The whole Act. 

3*4 Will. 4, c. 41 

An Act for the better administra- 
tion of justice in His Majesty’s 
Privy Council. 

Section 2. 

6 & 7 Viot., 0. 38 

i 

An Act to make further regulations 
for facilitating the hearing appeals 
and other matters by the Judicial 
Committee of the Privy Council. 

In section 2, the words ' ” or frcm 
any Admiralty or Vice-Admiralty 
Courts,” and the words ‘*or the 
Lords Commissioners of Appeals 
in prize causes or their surroga- 
tes.” 

In section 3, the words “and 
the High Court of Admiralty of 
England, and the words “and 
from any*' Admiralty or Vice- 
Admiralty Courts.” 
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Session and 
Chapteb 

Titus op Act. 

Extent op Ebpeal. 



In section 5, from the first “the 
High Court of Admiralty” to the 
end of the section. 

In section 7, the words “and 
from Admiralty or Vice- Admiralty 
Courts.” 

Sections 9 and 10, so far as 
relates to maritime causes. 

In section 12, the words “or mari- 
time.” 

In section 16, the words “and 
Admiralty and Vice-Admiralty.” 

7 & 8 Viet., o. 69 

An Act for amending an Act passed 
in the fourth year of the reign of 
His late Majesty, entitled, “An 
Act for the better administration of 
justice in His Majesty's Privy 
Council,’' and to extend its juris- 
diction and powers. 

In section 12, the w^ords “and 
from the Admiralty and Vice- 
Admiralty Courts,” and so much 
of the rest of the section as relates 
to maritime causes. 

26 Viet., 0 . 24 

The Yice-Admiralty Courts Act, 
1863. 

The whole Act. 

80 & 81 Viet., c. 46 

The Vice-Admiralty Courts (Amend- 
ment) Act, 1867. 

The whole Act. 

36 & 37 Viet., o. 69 

The Slav© Trade (East African 
Courts) Act, 1873. 

Sections 4 and 5. 

36 & 87 Viet., o. 88 

The Slave Trade Act, 1873. 

Section 20 as far as relates to 
the taxation of any costs, charges, 
and expenses which can be taxed 
in pursuance of this Act. 

In section 23 the words “under 
the Vice-Admiralty Courts Act, 
1863.” 

38 & 39 Viet., 0. 61 

The Pacihe Islanders Protection 
Act, 1875. 

So much of section 6 as authori- 
ses Her Majesty to confer Admi- 
ralty jurisdiction on any Court. 


STATEMENT OF OBJECTS AND REASONS. 

The main object of this Bill is to dfeolare cer- 
tain Courts in India having unlimited civil jurisdic- 
tion to be Colonial Courts of Admiralty in pursuance 
of the Colonial Courts of Admiralty Act, 1890 (53 
and 5^ Vict^, c. 27) 

2. The Bill, like the Bngli^ Act, is not intended 
to take away any jurisdiction of any High Court of 
Judicature in India. On the contrary, the Bill wiU, 

Bofar as the Admiralty and Vice-Admiralty jurisdic- 
tions of those Courts are aiSeeted, extend and improve 
them* 

S. Besides the High Cfeurts of Judicature at Cal- 
cutta, Madras and Bombay, it is proposed tbat there 
shall he three other Colonial Courts of Admiralty, 

Mmiy : 

i?) Reeorderirf Ilangoon ; 

Cm ^ Oomct of ^ Resident at Aden : and 

§p^ a. Piy^ast Cwytof 


4. Under the Bnglieh Act of 1890, a firsf appeal 
from the Court of the Recorder of Rangoon will lie 
to the Calcutta High Court ; from the Court of the 
Resident at Aden direct to Her Majesty the Queen in 
Council j and from the District Court of Karachi to 
the Sadr Court in Sind. There is an ultimate appeal 
in all cases to Her Majesty the Queen in Ooun* 
cil. 

6. The Governor-General in Council has accepted 
the opinion of the Governor of Bombay in Council, 
and the unanimous opinion of the Hon’ble the Chief 
Justice and Judges ot the Calcutta High Court, that 
the jurisdiction of Colonial Courts of Admiralty in 
India should not be limited territorially or other* 
wise.” 

^-^GageUe of India. J$91t Part V$ Page I40f 
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ACT HOW AFFECTED BV SUBSEQUENT LECaSLATION. 

— Amended by Acts II of 1923 ; 34 of 1926 ; — Repealed in part by Act 10 of 1914. 

— ^Adapted by A. O. 

COGNATE ACTS AND PROVISIONS. 

1, OOLOmAL OOITETS OF ADMIEALTY ACT, 1890 (63 &64 VIOT., o. 27). 


[THE] OOLOITIAL COUBTS OE ADMIEALTY (INDIA) ACT. 1891 
(ACT XYI OE 1891)^ 

[14th Ma/Ui 1891], 

An Act to declare certain Oowts in British India to he Colonial 
Courts of Admiralty, 

Whereas it is provided by the Colonial Courts of Admiralty Act, 1890, that the Legis* 
lature of a British possession may by any colonial law declare any Court of unlimited civil 
jurisdiction in that possession to be a Colonial Court of Admiralty j 

And whereas it is expedient, in pursuance of that provision, to declare certain Courts in 
British India to be Colonial Courts of Admiralty ; 

It is hereby enacted as follow s ; — 

[a] Tor Proceedings in Council, see Gazette of India, 1891, Pt. YI, p. 116. 

[b] 63 and 64 Yiot.: C. 27 see page 1581, swgra of this volume* 


Title and 
mencement 


1. (i) This Act may be called the Colonial Courts of Admiralty 
^ (India) Act, 1891 ; and 

(j 2) It shall come into effeot— 

(o) if Her Majesty’s pleasure thereon has been 
t^EOfficial Gazette], on or before the first 
day, or 


signified, by ^notification in the 
day of July, 1891, then on that 


(b) if Her Majesty’s pleasure thereon has not been so signified on or before that 
day, then on the day on which Her Majesty’s pleasure shall be signified by 
such a notification as aforesaid. 


[a] Por notification publishing Hex Majesty’s Assent to this Act, see Gazette of India, 1891, Pt. 1, p. 871. 

[b] Substituted by A. O. for ** Gazette of India.” 


Ap^%ntrnmt of following Courts of unlimited civil jurisdiction are hereby 

Colonial Courts of declared to be Colonial Courts of Admiralty, namely : — 

Admiralty. (l) the High Court of Judicature at Eort William in Bengal, 

(9) the High Court of Judicature at Madras. 

(S) the High Court of Judicature at Bombay^ ^[and] 

bf * 

^[4(a) The Chief Court of Sind]. 
d[ * 

of* * * 

[a] Inserted by A. O. 

[b] The words and figures *‘(4) the High Court Court of Judicature at Rangoon,” were repealed by A. 0. 

[c] Inserted by the Sind Courts (Supplementary) Act, 1926 (84 [XXXIY] of 1926) S* 2 and Sch. 

[16-4-1940] 

[d] The words and figures “ (5) the Court of the Resident at Aden ” were repealed by Ai O. 

[«] The word “ and ” at the end of 01. (6) and the whole of 01. (6) were ormUed by Act 34 of 1926, 
S. 2 and Sch. [16-4-1940]. 

3. The expression ** Court having Admiralty jurisdiction ” and ** Admiralty Court 
Construction of expressioij “ Admiralty or Vice-Admiralty cause,” and other 

Indian Acts refer- expressions referring to Admir^ty on Viee-Admiralty Courts or causes, 
shall^ wherever any such expression occurs in any ^[Indian law], be 
OourtsT^ deemed to include a Colonial <feurt of Admiralty and a Colonial Court of 

Admiralty cause, and to refer to a Colonial Court of Admiralty or a Od©- 
mal Couift of Admiralty cause, respectively. 

[a] Bt^siiAu^ed by A. O. for ** enactment of the Governolr-‘General in Council,^ or of a Governor i;a 
Cotmoil or Xiieutexmt-Go vexnox in Counoil,” 


^3 
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Court-fees in suUs 4. Oourt-fees in suits instituted in the Colonial Couit of Admiralty 

in the Colonial Court at Karachi shall, unless the jurisdiction of the Court is to he 

of Admiralty at exercised in any matter relating to the slave trade, be leviable in accord- 
ance "with the provisions of Chapter III of the Court-fees Act, 1870. 

[a] The words “ Eangoon, Aden or ** were repealed by A. 0. 

5. iBepeat\ Bepealed by the Bepealing and Amending Act^ 1914 {10 [X] of 1914), 

THE SCHEDULE. 

Enactments ebpbadbd. 

Bepealed by the Bepealing and Amending AcU 1914 (10 [X] of 1914), 


STATEMENT OF OBJECTS AND REASONS. 


“ Certain commercial documents of various hinds 
are by the practice of merchafints accepted as evi- 
dence and taken as prima facie correct, but in a Court 
of law they cannot, in the absence of consent by the 
parties, be admitted in evidence without testimony 
as to their genuineness or the correctness of the 
statements made therein. Snch documents are not 
admissible in evidence under S. 82 or any other pro- 
vision of the Indian Evidence Act, 1872, without 
further proof. The result is that a party desirous of 
delaying the proceedings can often insist on the 
other side getting Commissions issued to take evi- 
dence as to facts which are for all practical purposes 


sufficiently established by the documents in question. 
It is proposed to undertake legislation on the lines 
of the Bankers Books Evidence Act, 1891, so as to 
provide that commercial documents which are accept- 
ed as pt ima facie coirect in commercial circles may 
be admitted in evidence without formal proof. A list 
of such documents has been prepared in consultation 
with Commercial Associations and Local (3-ovem- 
ments, and is included in the Schedule to the Bill, 
power being reserved to the Government of India to 
add to the list from time to time and to remo^e 
Items from it .** — Gazette of India, 1937, Part V; 
page. 


[THE] COMMERCIAL DOCUMENTS EVIDENCE ACT, 1939. 

COGNATE ACTS AND PROVISIONS 

See UNDER EYIDENGE ACT, 1872* 

[THE] OOMMEEOIAL DOCUMENTS EVIDENCE ACT, 1939. 

(Act XXX of 1939).a' 

i26th September^ 19B9^ 

An Act to amend the Law of Emdence with respect to certam 
commercial documents. 


Wbereas it is expedient to amend the law of Evidence with respect to certain commer-^ 
cial documents ; 

It is hereby enacted as follows : — 

[a] For the Report of Select Committee See Gazett^of India 1989, Pt. Y, p. 157« 

This Act has been applied to— 

British Baluchistan see Gazette of India* 1940, Pt. ly p. 790 ; 

the Darjeeling district and the partially excluded areas of the Mymen&ingh district with efieot 
from the 8th February, 1940, by Bengal Government Notification No. 361-J., dated Slst 
January, 1940. 


Short Me and 1. (1) This Act may be called the Commercial Documents Evi- 
§ostmL dence Act, 1939. 

(2) It extends to the whole of British India. 


. BtatmentsofreU- 
m^faets in sche- 
imsd dccuments to 
^ rele- 


2. Notwithstanding anything contained in the Indian Evidence 
Act, 1872, statements of facts in issue or of relevant facts made in any 
document included in the Schedule as to matters usually* stated in such 
document shall be themselves relevant facts within the meaning of that 
Acfit 
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Presumphon as to 3. For the purposes of the Indian Evidence Act, 1872. and not- 

anything contained therein, a Court — 

' (a) shall presume, -within the meaning of that Act, in relation to 

documents included in Part I of the Schedule, and 

(b) may presume, within the meaning of that Act, in relation to documents included 
in Part II of the Schedule, — 

that any document purporting to be a document included in Part I or Part II of 
the Schedule, as the case may be, and to have been duly made by or under 
the appropriate authority, was so made and that the statements contained 
therein are accurate. 


4. In the Schedule the expression ** recognised Chamber of Commerce means a 
Chamber of Commerce recognised by the Government of its country as 
Definition^ being^ competent to issue certificates of oidgin, and includes any other 

association similarly recognised. 

THE SCHEDULE. 


(See Sections 2 and 3). 
Part I. 


Docuvn&nts in relation to which the Oowt SHALL presume ” 

1. Lloyd's Register of Shipping. 

2. Lloyd's Daily Shipping Index. 

3. Lloyd’s Loading List. 

4. Lloyd’s Weekly Casualty Reports. 

5. Certificate of delivery of goods to the Manchester Ship Canal Company. 

6. OfScial log book, Supplementary Official log book and official -wireless log kept by a 
British ship. 

7. ^ Certificate of Registry, Safety Certificate, Safety Radio-Telegraphy Certificate, 
^emption Certificate, Certificate of Survey, Declaration of Survey, International Load Line 
Certificate, British India Load Line Certificate, Report of Survey of a ship provisionally 
detained as unsafe. Report of Survey to be served upon the master of a ship declared unsafe 
upon survey, Docking Certificate, Memorandum issued under Article 56 of the International 
Convention for the Safety of Life at Sea, 1929. 

8. Certificates A and B, issued under the Indian Merchant Shipping Act, 1923. 

9. The following documents relating to marine insurance, namely, insurance policy, 
receipt for premium, certificate of insurance and insurance cover note. 

10. Certificate concerning the loss of country craft issued by the appropriate authority 
under Department of Commerce, Mercantile Marine Department Circular No. 2 of 1938. 

p made before a Notary Public or other duly authorised official by a master 

01 a ship relating to circumstances calculated to affect the liability of the ship-owner. 

12. Licence or permit for radio-telegraph apparatus carried in ships or aircraft. 

4 . Oertfficate of registration of an aircraft granted by the Government of the country 

to which the aircraft belongs. ^ 


of airworthiness of an aircraft granted or validated by, or under tha 
uaority ot, the Government of the country to which the aircraft belongs. 


SECTION 3-~Note 1. 

several documents included 
tue sonedule, we came to the conclusion in sevs] 
^though the docnmaat mZt Z 
Moluaioa altogether the measure of its reliahili 
« not such as to oblige the Court to make C 
s^^on. We have, therefore, divided the sohedi 


-™s.*a«aM,tttri,xLaooumentfl m relation Ito^wt 


SECTION 4— Note 1, 

** We were faeed by the difficulty that there appears 
to be little recognition by Governments of Chambers 
of Commerce and like associations as such : on the 
other hand there is a widely adopted convention 
whereby Governments recognise such associations ag 
being competent to issue certificates of origin, and 
we propose the adoption of such recognition as the 
basis of the definition .”— Committee Be^ort 
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16, Licences and certificates of competency of aircraft personnel granted or validated 
by, or under the authority of, the Government of the country to which the personnel 
belongs. 

16. Ground Engineer's Licence issued by a competent authority authorised in this 
behalf by Government. 

17. Consular Certificate in respect of goods shipped or shut out, consular certificates of 
origin, and consular invoice. 

18. Certificate of origin of goods issued (but not merely attested) by a recognised 
Chamber of Commerce, or by a British Consular officer of British or Indian Trade Commis- 
sioner or Agent. 

19. Seceipt for payment of customs duty issued by a Customs authority. 

20. Schedule issued by a Port, Dock, Harbour, Wharfage or Warehouse authority, or 
by a Eailway company, showing fees, dues, freights or other charges for the storage, trans- 
port or other services in connection with goods. 

21. Tonnage schedule and schedule of fees, commission or other charges for services 
rendered, issued by a recognised Chamber of Commerce. 

22. The publication known as the Indian Eailway Conference Association Coaching 
and Goods Tariffs. 

23. Copy, certified by the Eegistrar of Companies, of the memorandum or the .articles 
of association of a company, filed under the Indian Companies Act, 1913. 

24. Protest, noting and certifying the dishonour of a bill of exchange, made before a 
Notary Public or other duly authorised official. 

Part n. 

Dooummts in relation to which the Court ** MAY presume,** 

1. Survey Eeport issued by a competent authority. 

(i) in respect of cargo loaded ; or 

(ei) certifying the quantity of coal loaded ; or 

{Hi) in respect of the security of hatches. 

2. Official log book, Supplementary Official log book and official wireless log kept by a 
foreign ship. 

3. Dock certificate, dock chalan, dock receipt or warrant, Port Warehouse certificate or 
warrant, issued by, or under the authority of, a Port, Dock, Harbour or Wharfage authority. 

4. Certificate issued by a Port, Dock, Harbour, Wharfage or other authority having 
control of acceptance of goods for shipping, transport or delivery, relating to the date or time 
of shipment of goods, arrival of goods for acceptance, arrival of vessels or acceptance or 
delivery of goods, or to the allocation of berthing accommodation to vessels. 

5. Export Application issued by a Port authority showing dues paid, weight and mea- 
surement and the shutting out of a consignment. 

6. Certificate or receipt showing the weight or measurement of a consignment issued 
by the official measurer of the Conference Lines, or by a sworn or licensed measurer, or by a 
recognised Chamber of Commerce. 

7. Eeports and publications issued by a Port authority showing the movement of ves- 
sels, and certificates issued by such authority relating to such movements. 

8. Certificate of safety for flight signed by a licensed Ground Engineer. 

9. Aircraft Log Book, Journey Log Book and Log Book, maintained by the owner or 
operator in respect of aircraft. 

10. Passenger List or Manifest of Goods carried in public transport aircraft. 

SCH. ITEM 18 — Note 1. tative of the Chamber either by the consignor or by 

On examination of some certificates of origin we agent of his. Mere attestation we regard as of 
{Quud that while in some oases efieotive certificates little value and we, therefore, propose to recognise in 
iliww given by the Chamber of Commerce, in others this BjII only effective declarations by the Chamber 
■ighjpf. yftfi mereily to the effect that a declara- Commerce concerned, , , . •** — Select Cow>witt^ 

Inade in the presence of the represen- 
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11. Passenger ticket, issued by a steamship company or air transport company. 

12. Air Consignment Note and Baggage Check, issued by an air transport company in 
respect of goods cairied by air, and the counterfoil or duplicate thereof retained by the 
carrier. 

13. Aircraft Load Sheet. 

14. Storage '^arrant of a warehouse recognised by a Customs, Excise, Port, Dock, 
Harbour or Wharfage authority. 

15. Acknowledgment receipt for goods granted by Port, Dock, Harbour, Wharfage or 
Warehouse authority or by a Bailvi ay or Steamship company. 

16. Customs or Excise pass and Customs or Excise permit or certificate, issued by a 
Customs or Excise authority. 

17. Foree majeure certificate issued by a recognised Chamber of Commerce. 

18. Eeceipt of a Eailway or Steamship company granted to a consignor in acknowledg- 
ment of goods entrusted to the company for transport. 

19. Beceipt granted by the Posts and Telegraphs Department. 

20. Certificate or survey award issued by a recognised Chamber of Commerce relating 
to the quality, size, weight or valuation of any goods, count of yarn or percentage of moisture 
in yarn and other goods. 

21. Copy, certified by the Begistrar of CQmpanies, of the Balance Sheet, Profit and 
Loss Account, and audit report of a company, filed with the said Begistrar under the Indian 
Companies Act, 1913, and the rules made thereunder. 
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201 A. M, 
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230. Former registration offices, registers 
and registrars continued. 

267. Savings for Indian Life Assurance 
Companies Act, 1912, and Provident 
Insurance Societies Act, 1912. 
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stock companies in Act XXI of 
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THE FOUETH SCHEDULE. 
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APPENDIX I. 

APPENDIX II. 


STATEMENT OF OBJECTS AND REASONS (1912) 


Tho Object of tliis Bill is to revise and consolidate 
the Indi-in law on tlio subject of Joint-Stock Oom- 
pamea on tlie lines of recent English legislation. 
Tlic Ia\^ on this subject in India is contained in tbe 
Indian Companieb Act, 1882, which was modelled 
cksely on the English law in force in 1887. Since 
188-2 the Indian law has been added to^..by four 
amending Act s» namely, the Indian Companies Act 
(1882) Amendment Act, 1887; the Indian Companies 
(Memorandum oi Association) Act, 1S95; the Indian 
Companies (Branch Registers) Act, 1900, and the 
Indian Companies (Amfedment) Act, 1910. The 
substantial additions, however, which have been 
made to the English law by the long series of Acts 
paosad between 1879 and 1908 have not, with the 
exception of the matters dealt with in the four 
small amending Acts above-mentioned, been adopted 
in the Indian law. The more important of the later 
English Acts are the Companies Act, 1879; the Com- 
panies Act, 1890; the Companies (Winding up) Act, 
1890, the Directors Liability Act, 1890; the Com- 
panies Act 1900; the Gompoinies Act 1907; and the 
Companies (Consolidation) Act, 1908. The last 
named Act consolidated the English law into a con- 
venient Code and this code has been taken as the 
model of the present Bill. 

Among the new and important provisions intro- 
duced into Indian Company law by this Bill are 
those relating to ; — (a) the preparation of a statu- 
tory report by a company limited by shares before 
the first general meeting; (b) the appointment and 
ad-v ertisement of directors; (c) the prospectus and 
statement in lieu of prospectus; (d) restrictions on- 
proceeding to allotment; (e) restrictions on com- 
mencing business; (f) the appointment, remunera- 
tion and duties of auditors; (g) the registering of ' 
information regarding certain kinds oi mortgages 
and charges; and (h) the registering of information 
regarding companies situated outside British India 
but operating therein. 

The present Bill follows the English Act not 
merely in its general principles but in its detailed 
arrangement and expression, wherever possible, as it 

considered a matter of the first importance to 
ha\e the Indian law as uniform as possible with the 
"Uglibh law, except where local eircuaEustances 
demand a modification in subslance- 

considered necessary to depart from 
the English law on the subject of the winding up of 


companies by order of tbe Court, and m place of the 
provisions introduced into English law by the 0cm- 
panies (Winding up) Act, 1890, the procedure of the 
existing Indian law has been in the main retained. 
This procedure leaves the discretion in the matter of 
winding up in the hands of the Court, whereas in tho 
English law important functions are exeroioed by 
the Board of Trade, by Official Receivers, and by 
Committees of Inspection. On the subject of the 
ani'ual balance sheet the provisions of the existing 
Indian law have been retained where these appeared 
moie complete than the provisions of the English 
law, and the prescribed form of balance sheet has 
also been retained. 

In* order to make inspection in the interests of 
shareholders obtainabje without difficulty where a 
case for such insi">ection has been made out, the 
Registiar of Joint-Stock Companies has been 
empowered to demand from any company an expla- 
nation of anything that is not clear in its balance 
sheet or other leturns submitted to him, and the 
company will be liable to a penalty if it fails to 
provide a full and true statement to the Registrar, 
when called upon. A Report from the Registrar 
will form a ground on which the Local Government 
[now Central Government] may order an inspection 
of the affairs of a company. 

In regard to the qualifications of auditors, a 
matter on which the English law imposes no res- 
triction, a provision has been inserted authorizing 
Local Governments [now Central Government] to 
issue certificates for the auditing of companies* 
accounts to approved persons in accordance with 
rules to he framed for the purpose and restricting 
the audit of companies* accounts to * persons holding 
such certificates. 

It has not been thought necessary to include the 
provision of the English Act (Sec. 40) whereby a 
company is empowered to return accumulated pro- 
fits in reduction of paid-up share capital. 

Tbe other matters on which modifications have 
been made in the English law are of minor impor- 
tance. The insertion of explanations based on case 
law has been generally avoided, but in one or two 
cases where decisions of the Courts have added to or 
explained the law, it has been thought desirable to 
expand or modify the wording of the English Act. 

ln^%a^ 7, jpage iJi. 
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STATEMENT OF OBJECTS AND REASONS (1936)^ 

[THE INDIAN] COMPANIES (AMENDMENT) ACT, 1936. 


For some considerable time Government has had 
Tinder consi deration the overhaul of the la'w relating 
to Companies* 

2* Substantial maierial • has accumulated in the 
form of commumcations and suggestions ^ from 
Local Governmeutp, public bodies and individuals, 
supplemented by publications in the press, indicating 
unanimity of opinion that the Indian Gompanies 
Act requires fairly exteiLsi\e changes. The opinions 
received disclosed a demand for power to deal with 
mushroom and "‘raudulent companies, for changes in 
the provisions rclrting to the issue and contents of 
prospectuses, for increased disclosure to share-holders 
of the financial position of companies and for increa- 
sed rights to share-holders in connection with the 
management of companies, for modification of the 
present law applicable to managing agents, for 
changes in the provisions applicable to winding up, 
for special provisions to govern BankingSf Companies 
and for numerous other improvements. 

3. The Indian Companies Act, 1913, was based on 
the English Companies (Consolidation) Act of 1908 
and followed generally the provisions of that Act. 
Its revision in order to overtake the subsequent dev- 
elopments in the law is overdue. 

4. The English Act of 1908 was examined by a 
committee presided over by Lord Wrenbury in 1918 
and again by a committee presided over by 
Mr. Greene, K. 0., in 1926. The latter committtee 
made extensive recommendations many of which were 
subsequently incorporated with or without modifica- 
tion in the Companies Consolidation Act, 1929. The 
guidance afforded by that Act is now available in the 
task of revising the company law of British India. 

Act how affected by subsequent legislation. 

Amended by Acts 10 of 1914 ; 11 of 1914 ; 11 of 
1915 ; 42 of 1920 ; 47 of 1920 ; 33 of 1926 ; 19 of 1980 ; 
1 of 1932 ; 2 of 1934 ; 22 of 1936 ; 2 of 1938 ; 34 of 
1939 ; 10 of 1940 ; 32 of 1940 ; 36 of 1940 ; 26 of 1941 ; 
17 of 1942 ; 21 of 1942 ; SO of 1943 ; 1 of 1944 ; 4 of 
1945 ; 6 of 1945 ; 13 of 1946. — Amended and repeal- 
ed in part by Act 20 of 1937. — Adapted by A. 0. 


5. In September, 1934, the Government of India 
placed a lawyer with experience in the administra- 
tion of Company Law on special duty to examine the 
material collected and to make proposals for the 
amendment of the Indian law. These proposals were 
further discussed by a small committee of business 
experts specially convened for the purpose. Out of 
these proposals and discussions there have crystal- 
lized the -amendments now proposed. 

6. The revision of the law in England took the 
form of a consolidating Act which completely 
replaced the Act of 1908. This course has not been 
followed here. The arrangement adopted in the new 
English Act has attracted unfavourable criticism to 
an extent which does not encourage its a doption, and 
there are manifest advantages in retaining the form 
of the existing Indian Act with the administration of 
which the Courts are now familiar, even though the 
additions to it by this Bill are extensive. 

7. In the amendments proposed, the lines followed 
in the overhaul of tho English law have in accord- 
ance with the policy followed in the past been adop- 
ted in the amendments now proposed where the pro- 
blems dealt with are problems common to India and 
England. India has, however, problems peculiar to 
itself, for example, those connected with the manag- 
ing agency system. 

8. The special provisions relating to banking com- 
panies have been included, because there is no imme- 
diate prospect of legislatiolT dealing solely with this 
object being undertaken. The recommendations of 
the Central Banking Enquiry Committee have been 
carefully considered in drafting these provisions. 
Gazette of India, 1936, Part 7, pctge 93, 

Cognate Acts and Provisions. 

1. Companies (Foreign Interests) Act, XX of 1918. 

2. Land Acquisition Act, I of 1894, S. 3 (e) and 

Part VIL 

3. Official Secrets Act, XIX of 1923, S. 15. 

4. Provincial Insolvency Act, V of 1920, S. 8. 

6. Stamp Act, II of 1899, Sch. I, Art, 39. 

6. Trusts Act, n of 1882, S, 88. 


THE INDIAN COMPANIES ACT, 1913. 
(ACT Vn OE 1913)^ 


[27th March 191S,] 

An Act to consolidate a/nd amend the law relating to Trading Gom^mies 
cmd other Associations, 

"Whereas it is expedient to consolidate and amend the law relating to Trading Companies 
and other Associations ; It is hereby enacted as follows : — 

[a] For Eeport of Select Committee, see Gazette of India, 1913, Pt, Y, p. 45; and for Proceedings in Ooun- 
cih see %bid.^ 1912, Pt. YI, p. 586, and %bid„ 1913, Pt. YI, pp. 6, 106 and 800. 

The provisions of this Act do not apply to registered Co-operative Societies in Bengal, Bombay, Madras, 
Bihar and Orissa ; see the Bengal Co-operative Societies Act, 1940 (Beng. 21 of 1940), the Bombay Co-operative 
Societies Act, 1926 (Bom. 7 [VII] of 1925), S. 68, the Madias Co-operative Societies Act, 1932 (Mad. 6 IY13 
j£ J982), S. 61, and the B. & 0* Co-operative Societies Act, 1935 (B. & 0. 6 [YD of 1936, s. 8. 
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[THE ETDlA^n COMPANIES ACT, 1913 


[Bs. 1^] 


Short title, com- 
inineement and, ex- 
Unt- 


PAST I. 

PEBLIMINAEY. 

1. (l) This Act may be called the Indian Companies Act, 1913. 

(•2) It shall come into force on the first day of April 1914 ; and 
(3) It extends to the whole of British India including British 
Baluchistan and the Santhal Parganas. 


[1882— S. 1 ; (1929) 19 & 20 Geo. V, C. 23, S. 385.] 

Definitions. a[2. (l)] In this Act, unless there is anything repugnant in the subject 

or context, — 

[a] The original S. 2 was re-numbered as sub-section (i) of that section by the Indian Companies (Amend- 
ment) Act, 1986 (22 [XXH] of 1936), S. 2. [16-1-1937]. 

(1) “ articles ” means the articles of association of a company as originally framed or 

as altered by special resolution, including, so far as they apply to the company, 

the regulations contained (as the case maybe) in aTable B in the Schedule annex- 
ed to Act No. NTN of 1857 or in bTable A in the First Schedule annexed to the 
Tnrlia.T> Companies Act, 1882, or in Table A in the First Schedule annexed to this 
Act: 


[a] See Appendix I, Infra 

[b] See Appendix n, I^^Jra 


PREAMBLE— Note 1. 

[1] ®ie Companies Act is an Act merely legisla- 
ting for or refifulating certain rights recognized under 
the common law in England. (Yol. 15) 1928 Mad. 571 
(573) (D. ‘BX 

[2] A Company registered under the Com- 
panies Act, 1913 is subject to all the provisions of 
tint Act ; and if it oames on life insurance business 
it is in addition subject to the further provisions 
contained in the Life Assurance Companies Act of 
1912. (Yol. 21) 1934 Cal 63 (64) ! 35 Cr L Jour 492, 
[Note.— S. 287 saves the Indian Life Assurance Com- 
p lilies Act of 1912 and Provident Insurance Societies 
Act of 1912 from the application of this Act]. 

[3] Interpretation:’— The object of a consolidating 
and Amending Act is to present the whole body of 
the statutory law completely, repealing the former 
euaotmenls. The principle of interpreting a Codify- 
ing Act is stated by Lord Herscell in Banh of Eng- 
land vs. Yaglianos (1891 A. 0. 107, at pp. 144, 145) : 
(A codifying statute should be interpreted as it stands 
and the former law should not be taken into consi- 
deiation except upon some special ground, as an 
ambiguous provision.)* (1897) 2 Q.B. 334 (S46V, (1891) 
1891 App.Cas. 107 (144). 

[4] Where Act of Parliament receives a judicial 
construction putting a certain meaning on its words, 
and the same words are used by the Legislature in 
subsequent enactment, it can be presumed that the 
Legislature used these words with an Intention to 
express the meaning which was put upon the same 
words before ; unless this presumption is rebutted, 
the Act should be so construed even if the words 



[6] There is no obligation on a Court of law so 
to construe a clause in an enactment as would lead to 
a clear absurdity which could not possibly be regar- 
ded as Contemplated by the legislating authority or 
agency. On the other hand, that construction alone 
should be adopted which is in consonance with com- 
mon sense, which does not lead to absurd results or 

(Yol. 15) 1928 Mad, 


[6] If a new enactment creates new rights 
unknown previSttsly to law and provides remedies for 
the infringement of such rights, it must follow that 
it was the clear intention of the legislature that such 
remedies should be enforced only in the manner and 
by following the procedure indicated. It is open 
to the legislature to take away any subsisting right 
of suit and provide a special remedy instead : but it 
must be done by express provision and such a general 
right is incapable of being taken away merely by 
implication. (Yol. 16) 1928 Mad. 571 (672, 673) (DB). 

[7] When any section is copied into an Indian 
Companies Act from the English Statute it has got 
the same meaning as under English Statute, (Yol. 13) 
1926 Lah 624 (626) ; 8 Lah. 549 (DB). (S. 235 of 
Indian Companies Act has been copied from English 
Statute and the above mentioned case refers to this 
section). 

[8] Lifierent Sections of the Act must be read so 
as to be consistent with each other. (Yol. 14) 1927 
Pat. 182 (183) : 6 Pat. 132 (DB). (Ss. 199 and 200). 

[9] Precedent may be excluded by a change in 
the language of the new enactment. 1909 2 Oh. 
484 (491). 

* [10] Where a special provision is made in a spe- 
cial statute, that special provision excludes the oper- 
ation of a general provision in the general law. 
(Yol. 30) 1943 Sind 89 (90) ; 1. L. B. (1942) Bar 504 
(DB). (S. 201, Companies Act excludes S. 39, Civil 
PC). 

SECTION 2 (1) (2)— Note 1. 

[1] . Distinct Legal entity * — ^Joint Stock Company 
is a distinct entity. It is not permissible to inquire 
whether the directors belong to the same family or 
whether it is as compendiously described, a one-man 
company. (Y'ol. 23) 1936 Bom. 62 (76) : 60 Bom. 
826 (DB). * (Yoh 14) 1927 Bom. 371 (374 376) : 
51 Bom. 872 (DB). 

Also see under S. 23. 

[2] Domicile . — The domicile of a corporation is the 
place considered by law to be the centre of its affairs 
which (1) in the case of a trading corporation is its 
principal place of business i.e,, the place where the 
admizxistratlve business of the corporation is carried 
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(2) ** Company means a company formed and registered under this Act or an existing 
company : 

(5) “ the Court ” means the Court having jiuisdiction under this Act : 

(4) debenture includes debenture stock : 

(5) “ director'^ includes any peison occupying the position of a director by whatever 

name called : 

(6) “District Court” means the principal Civil Court of original 3 urisdiction in a dis- 

trict, but does not include a High Court in the exercise of its ordinary original 
civil jurisdiction : 

( 7 ) “ existing company- ” means a company formed and registered under the aindian 
Companies Act, 1866, or under any Act or Acts repealed thereby, or under the 
Indian Companies Act, 1882 : 

[a] Bc^pecbled by the Indum Companies Act, 1882 (6 [VI] of 1882), which was in turn 7 e^eaUd by this Act. 

(S) “ Insurance company ” means a company that carries on the business of insurance 
either solely or in common with any other business or businesses ; 

a(P) “manager ” means a person who, subject to the control and direction of the direc- 
tors has the management of the whole affairs of a company, and includes a direc- 
tor or any other person occui^^ing the position of a manager by whatever n ico 
called and whether under a contract of service or not : 

[a] Clause (9) was substituted by the Indian Gompaiiie's (Amendmout) Act, 1936 (22 [SXII] of 1936), S. 2, 
-for original 01. 9. [15-1-1987]. 

[(Pu4) “ managing agent ” Ljieans a person, firm or compa-ny entitled to the manage- 
ment of the ^,llole affairs of a company by virtue of an agi cement vsuth the coni- 
pany, and under the control and direction of the directors except to the extent, if 
any, otherw ise i^rovided for in the agreement and includes any person, firm or 
company occupying such position by whatever name called ; 

Explanation. — If a person occupying the position of a managing agent calls himself a 
manager he shall nevertheless be regarded as managing agent and not as manager 
for the purpose of this Act.] 

[a] Clause (9A) \\as inserted by tlio Indian Companies (Amendment) Act, 1930 (22 [XXII] of 1936), S. 2. 

[15-1-1987]. 


Section 2 (1) (2)--Co}iid. 

on, (2) in the c.^so of any other corporat'on is the place 
where its funciions aie discharged. The iogi>.tiation 
of the company is not for all purposes, of itself deci- 
sive. The question in each ease is, where is it that the 
real busineos of the company is carried on ? Accord- 
ing to the answer to that question, the companies* 
domicile must, in the main, be determined. The 
domicile of a trading corporation is the place where 
the centre of control is, where the directing power 
resides or, where the brain which controls the oper- 
ations of the company is situate. (Vol. 26) 1939 Mad. 
318 (824). 

[3] The distinction between a company incorpora- 
ted under an Act of Parliament and an association 
inoorpozated under Royal Charter is that the fozmer 
can do such acts only as are authorised directly or 
indirectly by the statute creating it ; the latter can 
do everything that an ordinary individual can do. 
Hence even though a corporation incorporated by a 
Boyal Charter may have exceeded its powers in enter- 
ing into a contract, though it may entail forfeiture^ 
the transaction would nevertheless bo valid. (Vol. 30) 
1943 Mad. Ill (115). 

SECTION 2 (1) (4)— Note 1. 

[13 In determining what is or is not a debenture 
within the meaning of this clause the Court is not 
hcnnijA to hold that an instrument is or is not a deben- 

E because it is so called by the company issuing it. 

most look at the substance of the instru- 
lpi;|njhe best opinion it can whether 


the irstiument is or is not a debentuie. A docu- 
ment which either creates a debt 01 ? clinowlsdges it 
and IS one of a serios may be dcaH with as a deben- 
ture. A creation of a chaige over the assets of the 
company issuing the debenture though uouaj, 5a not 
an essential requisite of a debenture. There may be 
a mortgage debenture 01 a simple debentuie which 
does not create any ohaigo on any of the assets of the 
.company. (Vol. 33) 1946 Bom. 18 (19) ; 47 Or. L. 

361 : 1.L.R. (1945) Bom. 863. 

SECTION 2 (1) (8)— Note 1. 

[1] Compare the definition given in S. 2 (8), Insur- 
ance Act, 1938 which runs as follows : ‘ Insurance 
Company * means any insurer being company, a asso- 
ciation or partnership which may be wound up under 
the Indian Companies Act, 1913, or to which the 
Indian Partnership Act 1932, applies.” 

SECTION 2 (1) (9)— Note 1. 

[1] Unless a person is in charge of the enlire 
business of the Company he cannot be deemed a 
Manager. A branch Manager is not a manager 
(Vol. 5) 1918 Lah 170 (171) : 19 Or. L. Jour 215 : 
1917 Pun Be. No. (Or.) 47 (DB) 

SECTION 2 (1) (ll)-Note 1. 

[1] One person, ofBoer of two companies — ^His 
knowledge, as officer, of one company cannot be 
mputed to the other company in the absence of duty 
imposed on the officer to conomunioate it to the other 
company. (Vol. 28) 1941 Bom. 108 (116) : I. U B. 
(1941) Bom. 278 (DB). 



leoa [a?HE INDIAN] COMPANIES ACT. 1918 [a 2} 

{10) “memorandum ” means the memorandum of association of a company" as originally 
framed or as altered in iDursuance of the provisions of this Act : 

(ii) “ otticer ” includes any dheetor, ^[managing agent,] manager or secretary but, sa\ e 
in sections 235, 236 and 237, does not include an auditor : 

Instrten by tbe I^diin Compiniefs (Aineiidaient^ Act, 1936 (‘22 [XXEIj of 193G), S. 2. [15-1-1937] 

(iP) “prescribed ’’ means, as respects the provisions of this Act relating to the v^inding 
up of companies, prescribed by rules made by the High Court, and, as respects 
the other provi«^ions of this Act, prescribed by the a [Central Government] ; 

[a] Suhbtitiiied b\ A. 0. for “Governor-General in Goune^l”. 

^[(18) “private company ’’ means a company which by its articles — 

(a) resti’icts the right to transfer the shares, if any ; and 

(b) limits the number of its members to fifty not including persons who are in the 

emplojmaent of the company ; and 

(c) prohibits any invitation to the public to subscribe for the shares, if any, or 

debentures of the company : 

Provided that where two or more persons bold one or more shares in a company 
pintly they shall, for the purposes of this definition, be treated as a single mem- 
ber :] 

[a] Substituted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 2 for original 
clause [16-1-1937] 

^[(13A) “ public company means a company incorporated under this Act or under the 
Indian Companies Act, 1882, or under the Indian Companies Act, 1866, or under 
any Act, repealed thereby, which is not a private company :] 

[a] Inserted Ly the Indian Companies (Amendment) Act, 1936 (22 [XXH] of 1936), S, 2, [16-1-1937] 

(14) “ prospectus ” means any prospectus, notice, circular, advertisement or other 
invitation, offering to the public for subscription or purchase any shares or 
debentures of a company a [but shall not include any trade advertisement which 
shows on the face of it that a formal prospectus has been prepared and filed.] 

[a] Added by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1986), S- 2« [16-1-1937] 

(25) “ the registrar ” means a registrar or assistant registrar performing under this Act 
the duty of registration of companies : and 

(16) “ share ” means share in the share capital of the company, and includes stock 
except when a distinction between stock and shares is expressed or implied : 
a[(2?') “ trading corporation means a trading corporation within the meaning of Item 33 
in List I in the Seventh Schedule to the Government of India Act, 1935.] 

[a] Inserted by A, 0. 

^[(2) Where the assets of a company consist in whole or in part of shares in another 
company, whether held directly or through a nominee and whether that other company is a 
company within the meaning of this Act or not, and 

(a) the amount of the shares so held is at the time when the accounts of the holding 
company are made up more than fifty per cent, of the issued share capital of that 
other company or such as to entitle the company to more than fifty per cent, of 
the voting power in that other company, or 


Section 2 (l)(n) (contd.) 

a ^ company guarantees the losses i 

curred by P on behalf of B epmpany and O is i 
owner oi A company and director of B oompanyr O 
bound to communicate to A Company his knowled; 
? AO M ^ company. (Vol. 28) 1941 Boi 

J.08 (116) : I. L. B. (1941) Bom. 278 (D.B.) 

Auditor delibeiately passing ov 
guilty of misfeasam 
(YoLie) 1929 All 826 (831) (D. B.) 

• — Share broker of a Company is n 
pug>oses of a 236. (Yol. 26) 1988 Ma 
154 OSiy, D Xi. (183$) Had, 192, ^ 


SecUon 2 (1) (13)— Note 1. 

[1] A private Company, which issues an invita- 
tion to the public to subsoiibe for shares or deben- 
tures, ceases to be a private company and becomes a 
public company liable to ful^l the obligations impos- 
ed upon a public company by the Act and the rules^ 
(Yol. 33) 1946 Bom. 18 (18) : 47 Or. L. Jour. 361 : 
I. li. E. (1946) Bom- 863. 

[2] As to the conversion of private company jnto 
a public company, see section 164. 

Section 2 (1) (14) — Note 

[1] In (Yol. 12) 1925 Cal. 714 (714) : 52 Cal. 440 
(D.B.): 26 Or. L. Jour* 1061 decided before the amend- 

302 A.M. 
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(6) the company has power (not being power vested in it by virtue only of the provi- 
sions of a debenture trust deed or by virtue of shares issued to it for the purpose 
in’^pursuanoe of those provisions) directly or indirectly to appoint the majority of 
the directors of that other company, 

that other company shall be deemed to be a subsidiary company within the meaning of this 
Act, and the expression “ subsidiary company” in this Act means a company in the case of 
which the conditions of this sub-section are satisfied and includes a subsidiary company of 
such company : 

Provided that where a company the ordinary business of which includes the lending of 
money holds shares in another company as security only, no account shall, for the purpose 
of determining under this section whether that other company is a subsidiary company, be 
taken of the shares so held.] 

[1882— S, 3 ; (1908) 8 Ed. VII, C. 69— S. 285 ; (1929) 19 & 20 Geo. V. Ch. 23— S. 380.] 

[a] New sub-section (2) was added by the Indian Companies (Amendment) Act, 1936 (22 [XXI I] of 1936), 
S. 2. [16-1.1937] 


Provisions as to 
companies register-^ 
ed in Burma or 
Aden hefcre separa- 
tion from India. 


a[2A. Notwithstanding anything in the last preceding section, a 
company which was bimme^ately before the separation of Burma and 
Aden from India a company as defined by the said section, being a com- 
pany the registered office whereof is in Burma or Aden,~ 


(а) shall be deemed for the purposes of this Act to be a company registered and in- 

corporated outside British India, and 

(б) shall not, unless the subject-matter or context so requires, be included ii^^ the ex- 

pressions company ”, “ existing company ”, ‘‘ public company ”, and “ private 
company 
Rovided that— 

(i) for the purposes of section 277 of this Act such a company shall, for a period of 

six months from the separation, be deemed to be a company incorporated and 
registered in British India ; 

(ii) the separation of Burma and Aden from India shall not render^ valid any mortgage 

or charge which, immediately before that date, was void against the liquidator or 
creditors of such a company.] 


[a] Inserted by A. 0. 

[b] i*e.* immediately before the 1st April, 1937. 

3. (l) The Court having jurisdiction under this Act shall be the High 
Jurisdiction of Court having jurisdiction in ilie place at which the registered office of the 
the Courts. company is situate : 

Provided that the a[Central Government] may, by notification in the b[Official Gazette] 
and subject to such restrictions and conditions as it thinks fit, empower any District Court to 


Section 2 (1) (14) (contd.) 

meaat of 1936, an advertisement in a newspaper offer- 
ing shares for sale was held to be a prospectus as 
defined in the Act. After the amendment, the defini- 
tion does not include any trade advertisement which 
shows on the face of it that a formal prospectus has 
been prepared and filed. 

SECTION 2 (1) (16)-Note 1. 

[1] Unless the word “share” is made hy an Act, a 
hox ^gnata in a sense exclusive of stock, stock would 
he included in its natural and ordinary meaning. 
(1875) L. B. 7 H. Ii. 717 (780). 

SECTION 3— SYNOPSIS. 

1. Applicability and scope. 

2. ‘High Court* 

3« Section 3 (1), Proviso. 

4^ Section 3 (2). 

Section 3 (3), 


1. Applicability and Scope. — [1] The Court will 
not interfere with the internal management of Compa- 
nies acting within their powers. (Yol. 26) 1939 Bang. 
417 (417) (Yol. 21) 1934 Bom. 427 (427) : 69 Bom. 
218 (DB). (If the majority of the share-^holders consi- 
der that a particular contract of einployment should 
be terminated, the Court would not consider the 
matter at the instance of the minority of share- 
holders.) * (Yol. 21) 1934 Bom, 243 (245), 

[2] Court does not interfere for forcing companies 
to conduct their business according to strictest rules, 
(Yol. 21) 1934 Bom. 243 (246. 247). 

[3] Interpretation of the clause in the memoran- 
dum of association relating to the assets of the com- 
pany, is not a matter of mere internal management: 
a single member can therefore maintain a suit against 
the company for a declaration as to the true inter- 
pretation of the clause in question and the company 
cannot he excused from being impleaded in such an 
action. (Yol. 22) 1986 Lah. 792 (798, 794) (!b.B.) 
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exercise all or any of the jurisdiction by this Act conferred upon the Court, and in that case 
such District Court shall, as regards the jurisdiction so conferred, be the Court in respect of 
all companies having their registered offices in the district. 

(jg) For the purposes of jurisdiction to ivind up companies, the expression “registered 
office” means the place 'vs'hich has longest been the registered office of the company during 
the six months immediately preceding the presentation of the petition for winding up- 

(3) Nothing in this section shall invalidate a proceeding by reason of its being taJcen in 
a wTong Court. 

[1882— S. 130;] 

[a] 8'ubstituted by A..O. for “Local Government”. 

[b] Substituted by A. 0. for “Local Official Gazette”. 

OBJECTS AND REASONS. 


“We have inserted a new clause 3 prescribing the 
Court which is to exercise jurisdiction under the Act. 
Under the existing law certain powers of the Court 
can only be exercised by the High Court. As regards 
winding up proceedings, unless there is a special provi- 
sion in the articles of the company, the Court having 
jurisdiction to wind up is the principal Court having 
original civil jurisdiction in the place in which the 
registered office of the company is situate. The 
company can, however, by its articles stipulate that 
the company if wound up shall be wound up in the 
Calcutta, Madras or Bombay High Courts or by the 
Chief Court of the Punjab. (Section ISO of the 
Indian Companies Act, 1882). It seems to be obvious- 
ly desirable to define “ the Court ” if possible in such 
general terms as will necessitate no further reference 
to the matter in the body of the Bill. In the second 
place, we are not satisfied that the arrangements 
provided by the existing law are altogether suitable. 
We think there isjpriTTWt facie some objection to an 
arrangement by which parties should be able by con- 


tract to determine their tribunal in regard to pro* 
ceedings by which the rights of third parties may he 
afiected. In the third place, some of the opinions . 
which have reached us lead to the conclusion that it 
may be undesirable that District Courts in all parts 
of India should be invested with jurisdiction under 
the Act, regard being had to the fact that its provi- 
sions are considerably more complicated than those 
of the existing Act. We have, therefore, provided 
that the Court having jurisdiction under the Bill 
shall he the High Court of the place in which the 
registered office of the company is situate, while we 
have at the same time provided that the Local 
Government [now Central Government] may em- 
power District Courts to exercise all or any jurisdic- 
tion under the Act. We are fortified in this conclu- 
sion by the reflection that* making necessary allow- 
ances for difierences of conditions, our amendment 
approximates the position as regards the exercise of 
jurisdiction to that provided by the English Law.” 

— S* 0. R, 


Section 3 (contd») 

[4] A company Judge has jurisdiction to pass 
orders to enforce statutory obligations of a company 
e* g., supplying copy of the register of the members 
of the Company to a shareholder. (Yol, 23) 1936 All, 
668 (572) : 68 All. 988 (D.B.) 

[5] Jurisdiction of the High Court referred to in 
S. 8 is the jurisdiction exercised by virtue of the 
specific provisions of the Act and not jurisdiction 
where merely a criminal offence under this Act is 
declared. S. 3 cannot be interpreted to mean that High 
Court is the only Court to try as Court of first ins- 
tance offences due to breaches of provisions of 
Companies Act. (Vol. 23) 1936 All. 830 (831): LL.R. 
(1937) All. 220 : 38 Or. L. Jour. Ill (E, B.) (Contra- 
vention of S. 85). 


^ [6] The jurisdiction conferred on the High Court 
in Company matters is the jurisdiction to deal with 
matters provided by the Act and it is very doubtful 
whether an application to rectify the register of the 
Registrar, Joint Stock Company for which no provi* 
sion is made in the Act can properly be brought be* 
fore the Judge who is dealing with company matters. 
(Vol. 24) 1937 Cal. 81 (83. 84) : 63 Cal. 773. 

P] The existing jurisdiction of the district Courts 
^der Companies Act, 1882 over cases which began be- 
fore the commencement of the new Act of 1913 is 
prewrved by a 284 of the Act of 1918. (Yol. 1) 1914 
Lah. 511 (612) ; 1916 Pun. Be. No. 20. 


[8] Commny registered and having registered 
office in Bihar under jurisdiction of Patna High 
^I^ijjotors making payment after winding up 
petition^— Official li<gaidator applied for enauiry into 
the oouduot of tiio dixuotors unto S, 286--Sonw 


directors were residing in England — One director 
living in British India but outside jurisdiction of 
Patna High Court — Patna High Court has no juris- 
diction over directors residing in England but has it 
over directors in British India — ^Inquiry can be made 
in respect to such director residing in British India* 
(Yol. 24) 1937 Pat. 196 (198* 199) ; 16 Pat. 630. 

2. ‘High Court’.— [1] * High Court * includes all 
sides of the High Court, and equally applies to the 
High Courts having Original Side, as well as those 
having no Original Side. (Yol. 12) 1925 Cal. 606 
(607, 608) (D.B.) 

[2] Applications under the Companies Act relating 
to companies doing business in the moffussll should 
be made in the Original Side of the High Court,' 
(Yol. 12) 1926 Cal. 626 (626) *62 Cal. 686 (D.B.) 

[3] Not the Allahabad High Court but the* Chief 
Commissioner of Ajmere and Metwara is the High 
Court for the purposes of the Companies Act lor 
places within its jurisdiction. (Vol. 13) 1926 Ail. 649 
(660) 148 All. 709. 

[4] The High Court is not prohibited either by 
Company Law or Letters Patent or High Court Act 
from getting transferred to its own file proceeding in 
winding up on the file of District Court. Such a 
power is given by Civil Procedure Code. (1887) 9 All 
180 (182). 

[6] Winding up of company*— Official Liquidator 
directed to settle list of creditors— ^Advocate appear- 
ing before Official Liquidator for one of the creditors 
can apply under 0. Y* R* 20, Madras High Court 
Original Side Rules, fox his bill of costs to be taxed. 
(Yol 81) im Mad, 867 (868) ; LL.R. (1946) Mad, 94* 
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PAST II. 

CO:s:STITUTION AND INCOEPORATION 

4. (i) No company, association or partnership consisting of more 
Pjc^.ibuicn cf than ten persons shall be formed for the purpose of carrying on the busi- 
partnei"^hip3 exceed^ ness of banking unless it is registered as a company under this Act, or is 
blf, mivu of an Act of Parliament or some other a [Indian la^Y] 

or of Eoyal Charter or Letters Patent. ^ 

(2) No company, association or partnership consisting of more than twenty persons shall 
be formed for the imrpose of carrying on any other business that has for its objects the acqui- 
sition of gain by the company, association or partnership, or by the individual members 
thereof, unless it is registered as a company under this Act, or is formed in pursuance of an 
Act of Parliament or some other ‘^[Indian law"] or of Eoyal Charter or Letters Patent. 


Section 3 (conidj 

3. Section 3 (1), Proviso. — [1] Tlie Dibtrict Judge 
empowered under ProViSO to S. 3 (1) lias exclusive 
cr:fc,i 2 icil jurisdiction to decide matters axising under 
tlie Actj reierence to Companies having register- 
ed cf:u£» within district. But the revisional 
jurisdiction of the High Court under S. 115, Civil 
P.C., ifc not ousted. (Yol. 22) 1935 All 310 (315): 
57 All SIO (D.B.). 

[2] Oflice of company situate within jurisdiction 
of Dibtrict Judge — ^District Judge has power to pass 
orders in liquidation proceedings — Contributories 
hving outside British India are amenable to jurisdic- 
tion of District Judge. (Yol. 21) 1934 Lah. 362 (863) : 
15 Lah. 302. 

4. Section 3 (2). — [1] Under the Companies Act, 
the High Court is the Court which has jurisdiction to 
wind up a company registered under it having its 
registered office anywhere in the Punjab. (Yol. 29) 
a942 Lah. 74 (75) : I. L. R. (1942) Lah..800 (D.B.) 

5. Section 3 (3). — ^[1] Suh-bection (3) can have 
no application when objection to jurisdiction is taken 
at the very commencement and at the proper time. 
(Yol. 17) 1980 Mad. 74 (76) : 53 Mad. 147 * (D.B.). 

(Yol. 14) 1927 Pat. 1S2 (183) : 6 Pat. 132 (D. B.) 
SECTION 4— SYNOPSIS 

1. Applicability and scope* 

2. Association. 

3. Carrying on business. 

4. Gs^in. 

5. Illegal company, association or partner- 

ship. 

6* Joint family trade or business — Sub-sec. (3). 

, 7. Partnership. 

8. Person. 

9. Sub-section (5). * 

1. Applicability and scope. — [1] A company of 
nine share-holders does not require registration. 
(Yol. 12) 1925 Mad. 233 (234). 

[2] The members of a partnership or company or 
association hit by S. 4, can have beneficial interest in 
properly, (Yoh 26) 1939 Cal. 187 (189) ; LL.R. (1938) 
2 Cal 368 (D. B.) 

[a] Section 4 governs company, association or 
partnership not only at its formation but also rules 
its continuance. (Yol. 26) 1939 Cal 187 (189); I.L.R. 
(1938) 2 Cal. 368 (D.B.) (If number of original mem- 
bers, subsemiently exceeds maximum allowable, the 
association becomes illegal if not registeied.) 

[4] Association illegal at inception due to want 
registration — Subsequent reduction in number of 
imeinbersd^^ not cure illegality— But subsequent 


registration cures defect. (Yol. 17) 1930 Rang. 21 
(27) : 7 Rang. 540 (D.B.). 

[5] Company formed in Native State not illegal 
aecoiding to the law of the State — Company or mem- 
bers forming it does not commit illegal act. (Yol 17) 
1930 Bom. 6 (6) : 53 Bom. 652 (D. B.) 

2. Association. — [1] To constitute an associa- 
tion, existence ot legal zelation between more than 20 
persons giving rise to joint rights or obligations is 
necessoiy. But such relation is not necessary when 
object is to form a ‘Company (Yol 26) 1939 Rang. 
273 (273, 274) : 40 Or. L. Jour. 799. 

[2] Chit fund is not an association under S. 4. 
Manager can sue and be sued though it is not regis- 
tered. (Yol 6) 1919 Low Bur 102 (102) * (1906) 29 
Mad. 477 (483) * (1897) 20 Mad. 68 (74) (A oliit fund 
association having mere than twenty subscribers 
for it, is no association for the purpose of gain. Its 
members can be sued for unpaid subscriptions.) 

[But see (1906) 1 Mad. L. Tim. 106 (112) (A chit 
fund consisting of more than twenty persons having 
joint rights and obligations %nter se is an associa- 
tion.)] 

[3] Pool arrangement to stifle competition, even 
if it were an association, does not fall under S. 4. 
(1936) 60 Bom. 800 (S27). 

[4] Under S. 4, all members must be interested in 
the hufeinobs either by themselves or by their agents. 
Person obraming licence from Government to catch 
elephants joined by others who were to get profits — 
Defendant carrying on business without interference 
from others — Held he was not an agent, and that the 
case did not come under S. 4. So no registration was 
required and suit for account was held competent. 
p909) 13 Cal W. N. 638 (642, 643). 

[5] Association of several firms consisting of 
more than twenty persons formed for acquiring gain 
is essentially within S. 4 and requires registration. 
(Yol 1) 1914 Nag. 26 (31) : 10 Nag. L, R. 98. 

[6] Unregistered company started for carrying on 
business for gain — ^Money collected from subscribers 
numbering more than twenty— Subscribers become 
share-holders though share certificates have not been 
issued and case comes under sub-S. (2). (Yol. 26) 1939 
Rang. 273 (274) : 40 Cr. L. J. 799. 

[7] Association of 100 members — ^Baoh member to 
pay subscription and the whole amount was to be 
given to one of the members by drawing lots until all 
the members had their turn — Association was to re- 
main for 100 ruonths — Held it was doubtful whether 
it required registmtion and whether a claim for re- 
fund of subscription would have been legally main- 
tainable against secretary and treasurer. '(Vol20) 
1938 Lah. 121 (122). 
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‘^(5) This section shall not apply to a joint family carrying on joint family trade or busi- 
ness and where two or more such joint families foim a partnership, in computing the 
number of persons for the purposes of this section, minor members of such families shall be 
excluded* 

(4) Every member of a company, association or partnership carrying on business in 
contravention of this section shall be personally liable for all liabilities incurred in such 
business. 


Section 4 (contd.) 

3. Carrying on business. — [Ij Eie test of bu&i- 
nt-'S ia continuity and repetition of acts ; whether a 
repetition of actb amounts to bubine-^b or not muat 
depend upon the nature of the acts, and the act itself, 
if done singly, must be such as to be called business. 
But i: the act when done singly does not ardount to 
bu^iiie»s, then merely becau«^e twenty persons or more 
than twenty persons are repeating the same act, it 
cannot be said that they are carrying on bubine&b. 
♦^1936'^ 60 Bom. 800 ,,828). 

[*2] * Carrying on bubiness ’ implies continuous 
coutrul of business. Proprietors of Wool factories 
enteiing into a pooling contract to T\oik factories in 
a part cular manner and sharing profits in a certain 
propoition — Contract for a period of five years — Two 
of the parties t3 work factory tor years each and 
the other two at option to work or not—In case they 
worked profits should be shared— ifeZd they did not 
constitute any association under S. 4 which requires 
continuous carrying on ot busines'^. (Yol. 21) 1934 
Lah. S8*2 (884). 


Jj^ The words * any other business * show that 
what ihe Legislature contemplated is something 
which must be business in the same sense in which 
banking is, although impliedly, described as business. 
U936) 60 Bom. 800 (824). 

[4] The phrase “ carry on business’* is a very 
elastic one and is almost incapable of definition. The 
Court must in each case look to the circumstances. 
1*94) 18 Bom. 294 (298) ; 21 Ind, App. 13 (P.C.) (Case 
under Cl. 12, Letters Patent (Bombay) 1865 Ex- 
pres'^ion ‘ carry on business ’ is intended to relate to 
bu^mesb in which a man may contract debts and 
to be liable to be sued by persons having busi- 
nev** transactions with him.) 


4. Gain.— [1] Gain in S. 4 is not limited to 
pOvUuiary gain or commercial profits — Society with 
more than 20 persons with object to give aid to Chi- 
nese-— Fund raised by contribution from members to 
^ retuiued ^ after three years — •Honey lent to needy 

to be bent on 

cnaiity after three years — I£eld society was formed 
to (kirry on money-lending busine&s and as it was not 
registered was illegal and therefore could not insti- 
tute a ^»2it for recovery of monies lent. (Vol. 19) 1932 
Bang. 167 (168) : 10 Bang. 490. 

+ gs-in- is to be disposed of on a chari- 

table object will not exclude operation of S. 4 where 
the association has over twenty merabeis and its 
325. (DbT‘ 1930 All. 186 (187): 52 AIL 


[3] The expression ‘ acquisition of gain * does n 
necessarily mean the acquisition of a commeroi 
prone, it IS sufScient that the association carries c 
purpose of obtaining payment 
ana It is not necessary that the business should resu 

business of an assooiation h 
not for its object the acquisition of grain by the ass 


ciation, yet if it has for its object the acquisition of 
gain by the individual members and if the a-^socia- 
tion consists of more than twenty members, it is hit 
by this section. (1882) 20 Gli.D. 137 (144, 146). (Mean- 
ing of the word ‘ gain ’ considered). 

5. Illegal company, association or partner- 
ship. — [1] Provision ot S. 4 is mandatory , any 
association contravening its provision is an illegal 
body and its existence cannot therefore be recognised 
by law. (Yol. 21) 1934 Lah. 882 (884) (I).B.). 

[2] iVliere total number of persons constituting 
four unregistered firms, carrying on business, consis- 
ted of 22 pel sous such a partnership would bo illegal. 
(Yol. 17) 1930 P. C. 300 (301) (P.C.) 

[3] An association consisting of more than 
twenty members and not having been registered 
under S. 4 (2) can have no legal recognition as a 
juial unit and it cannot sue or be sued as a corporate 
body nor can it enter into a contract as such. But it 
cannot be said that a trade association is unlawful 
merely because it has not been registered in confor- 
mity with the provisions of this Act. (Yol. 18) 1931 
All. 83 (84) : 53 All. 816 (D.B.). 

[4] OompuLoiy registrable association not regis- 
tered, Members cannot sue inter s,e in respect of 
any matter connected with the association. (1911) 
All. L. Jour. 82 (33). 

[6] Suit by third party against members of an 
illegal association can be maintained in certain cir- 
cumstances ; it would not be maintainable if he knew 
its illegal character and was himself partiewant crimi'^ 
nis. (Yol. 21) 1934 Lah. 882 (884) (D.B.). (Yol. 17) 
1930 Bom. 5 (8) : 53 Bom. 652 (D.B.). 

[6] In the case of unregistered assooiation of 
more than 20 persons if a member sues for dissolu- 
tion a declaration can be granted that association is 
illegal but no relief for dissolution or accounts can 
be granted. (Yol. 13) 1926 All. 591 (593) : 48 AIL 735 
(D. B.) (Sulaiman, L, dissenting), * (Yol. 13) 1926 
Nag 241 (243). 

[7] Partnership— Humber of partners le&s than 
20 at its inception— Humber inc leasing beyond 20 
without knowledge of one of the partners, A— Part- 
nership converted into a joint stock company— A not 
given any shaire— Suit by A for declaration that 
there had been a dissolution of partnership and for 
recovery of share capital and profits — Suit without 
impleading all partner held not maintainable, as the 
liability was ot the individual partners and of the 
partnership and not jointly of the various members 
constituting the partnership. (Vol* 25) 1938 Mad. 
151 (163). 

[8] A partition suit by one partner against the 
remaining partners of an illegal partnership is not 
maintainable. (Yol. 14) 1927 All, 487 (487) : 49 AIL 
319 (D.B.). 

[9] Suit for dissolution and for accounts — ^Preli- 
minary decree passed by consent— Plaintifi applying 
to vacate it on the ground that firm was illegaj 
under S. 4— HeZd a separate suit to set aside decree 
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(S) Any person who is a member of a company, association or partnership formed in 
contravention of this section shall be punishable with fine not exceeding one thousand 
rupees.] 

[1882— S. 4 ; (1908) 8 Edw. VII, C. 69— S. 1; (1929) 19 & 20 Geo. V, C 23— S«. 357, 358]. 

[a] SubsHtuted by A. 0. for “Act of the Governor-General in Oouncir’. 

[b] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 3. [16-1-1937]. 

Section 4 ( contd.) proportion and each member allowed to carry on 


on the ground of fraud should be instituted. (Yol. 20) 
1933 Sind 29 (31) : 26 Sind L. R. 396. 

[10] An unregistered association for carrying on 
rice business and consisting of more than 20 persons 
is illegal, A suit by the members of illegal associa- 
tion for a declaration of their respective shares and 
for payment is maintainable. (Yol. 17) 1930 Rang. 
21 (27) : 7 Rang. 540 (D.B.). 

[11] Unregistered partnership — Suit against, for 
declaration that partnership was illegal and for 
recovery of share of capital contributed — Held the 
cause of action accrued from date payment and was 
not continuous. (Yol. 8) 1921 AIL 78 (74) (D:B.). 

[12] If an association, the number of the mem- 
bers of which exceeds twenty, is an illegal one by 
reason of non-registration a suit at the instance of 
the firm or its members is not maintainable (Yol. 26) 
1939 Gal. 187 (189) : LL.R. (1938) 2 Gal. 368 (D.B.). 

[13] In determining the purpose of the associa- 
tion the primary and original object of the associa- 
tion has to be looked into and no regard to be paid to 
circumstances developed later on. Hence if a legal 
assocciation be formed, later on some of the mem- 
bers commit a breach of trust, the association does 
not become illegal, (Yol. 17) 1930 All. 186 (187) : 
62 All. 325 (D.B.). 

[14] A company which is not registered under the 
Companies Act although it is a partner ship of thirteen 
unregistered firms, composed in turn of individual 
members, the aggregate number of whom exceed 
twenty, is liable to assessment to income-tax on its 
profits, whatever penalties and disabilities it may 
incur on account of non-compliance with the provi- 
sions of the Companies Act. (Yol. 18) 1931 Lah. 
376 (378). 

6. Joint family trade or business — Sub-s. (3). — 

[1] A trading association to be within S. ^ 4 
must be formed on the basis of contract between its 
members. A joint family business, however, in which 
interests are acquired not by an act of party but by 
the law of inh6ritance» is not an association of per- 
sons in this sense and does not come within the scope 
ofS.4. (Yol. 26) 1989 Oal. 187 (190) : I. L. R. (1938) 
2 Oal. 368 (D3.) 

[2] A Hindu undivided family is not a company 
and its rights* obligations, privileges^d constitution 
are not the same as that of a company. (Yol. 24) 
1937 Lah. 880 (836) : L L. B. (1937) Lah. 326 (DB). 

[3] Where partnership arose not as a result of 
contract hut by operation of law as in the case of a 
Hindu joint family firm the individual members are 
merely sub-partners and the joint family consisting 
of these is reckoned as one person for the purposes 
of a 4. (Yol. 21) 1984 Nag. 45 (47) : 30 Nag. L.R. 219. 

[4] The word * person * may comprise a number of 
Individuals such as a joint Hindu family. (Yol. 17) 
1930 Bom. 431 (436) ! 54 Bom. 696 (aB.) * (YoL 11) 
1924 AIL 414 (414) : 46 All. 509 (aB.). 

7. Partnership. — [1] Pool arrangement amorist 
for the purpose of &tifli]i^ competition and 
the whole profits pooled in a certain 


business in an unrestricted manner, is not a partner- 
ship as there is no common business. (1936) 60 Bom. 
800 (827). 

[2] Sub-partners are not members of a firm and 
their existence does not afiect the number of mem- 
bers of a firm for the purposes of S. 4. (YoL 23) 
1986 Bom. 246 (248). 

[3] Party who merely advances money but does 
nothing more than to be repaid by share of profits as 
merely a creditor though he may be styled as a part- 
ner, if his liability to pay the losses is clearly in reS'- 
pect of the losses occasioned by his neglect or de- 
fault. (Yol. 9) 1922 Nag. 67 (69). 

[4] Held on facts that the venture was not a single 
venture but was a partnership consisting of more 
than 20 persons within the meaning of S. 4 (2), and 
being unregistered, was illegal and could not main- 
tain a suit. (Yol. 21) 1934 Bom. 361 (363) (B-B.) 

[6] A single venture whereby a number of articles 
are purchased and sold may not be business. But 
when a number of bales are purchased, sales are to 
go on, profits are to be realised and are to he divided 
among partners it is not a single venture hut 
amounts to a partnership. (Yol. 17) 1930 P. C. 300 
(801) (P.O.) 

[6] A becoming partner — Number of partners 
increasing beyond twenty without i.*s knowledge — 
Partnership subsequently converted into joint stock 
company, A being given no share — Suit by A for dis- 
solution and for share of his profits in partnership — 
It was held that A was entitled to a share* (YoL 26) 
1938 Mad. 151 ^52) ((1926) Ch. 667 relied on). 

8. Person.— [1] Section 3 (39), General Clauses Act, 
1897, says that ‘person* shall include any company or 
association or body of individuals, whether incorpo- 
rated or not- But tne word ‘ person ’ in section 4, 
Companies Act, 1913, denotes individuals and does 
not include bodies of individuals whether corpoj!#fce 
or not, since'^any such extended definition would be 
repugnant to the subject and context of the section. 
(Yol. 27) 1980 P. 0. 300 (301) (P.O.) * (Yol. 14) 1927 
Mad 123 (124): 60 Mad 175 * (Yol. 1) 1914 Nag 26 
(29) : 10 Nag L. R. 98. 

[2] Person lending his name to a partnership con- 
tract, is a *peiBon* constituting the total number of 
partners, though he may be representing a joint 
Hindu family or a firm consisting of himself and 
other members. (Yol. 18) 1926 All 337 (338) : 48 All 
895 (DB). 

[See also Note 6.] 

9. Sub-section (5). — [l]*M 0 mbers of an unregistered 
company of more than 20 persons formed before S. 4 

(5) was enacted can be punished for continuing to be 
members of such a company. (Yol. 29) 1942 Mad 283 
(284) : 43 Or. L. Jour 786. (The Magistrate can drop 
the proceedings if he finds that he ought not to have 
taken cognizance of the oSenoe under S. 4 (6)), 

[2] It is true that ofiences under S. 4 (5) and 8* 283 
are non-congnizable and c ann ot be investigated by 
the police under Oh. 14, Criminal P. 0. But the mere 
fact that ofiences were wrongly investigated and sent 
police is not an obstacle to their being tried by 
a Magistrate. (Yol. 26) 1989 Rang 273 (274) : 40 Ori, 
M Jour 799* 
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Memorandum of Association- 

5 . Any seven or more persons (or, Tvbere the company to be formed 
^Jode of forming g, private company, any two or more persons) associated for any 

%n(^porated Com- purpose may, by subscribing their names to a memorandum of 

association and otherwise complying with the requirements of this Act in 
respect of registration, form an incorporated company, with or without limited liability (that 
is to say), either — 

(i) a company having the liability of its members limited by the memorandum to 
the amount, if any, unpaid on the shares respectively held by them (in this 
Act termed a company limited by shares) ; or 

(ii) a company having the liability of its members limited by the memorandum to 

such amount as the members may respectively thereby undertake to contri- 
bute to the assets of the company in the event of its being wound up (in 
this Act termed a company limited by gfuarantee) ; or 

(iii) a company not having any limit on the liability of its members (in this Act termed 

an unlimited company). 

[1882— Ss. 6, 7; (1908) 8 Edw, VII, C. 69— S. 2; (1929) 19 & 20 Geo. V, C. 23— S. 1] 


Memorandum of 6. In the case of a company limited, by shares — 
^ memorandum shall state— 


(i) the name of the company, with “ Limited as the last word in its name ; 

(ii) the province in which the registered office of the company is to be situate y 

(iii) the objects of the company, ^ [and, except in the case of trading corporations, 

the territories to which they extend] 5 


[a] Inserted by A. 0. 


SECTION 5— Note 1- 

[1] Court can go into tbe question whether a Com- 
pany is genuine or not where the circumstances throw 
a doubt upon the genuineness. (Yol. 14) 1927 Bom 
371 (385) ; 51 Bom 372 (DB). 

[2] The mere fact of the principal business being 
abroad should not exclude any foreign merchants 
from incorporating themselves as a Joint Stock Com- 
pany and carrying on business as such. (1871) 40 L. J. 
Oh. 655 (668). 

[3] Gambling in differences in the stock exchange 
cannot be the legitimate business for an investment 

I-L. R. (1945) 

Mad 107 (BB). (Company in the nature of an invest- 
ment trust though can buy and sell shares cannot 
legitimately arable in difference in Stock Exchange). 

[4] In determining the object of the association, 
the primary and original object of the association 
has to he looked into and no regard should he paid to 
the circumstances that developed later. (Yol. 17) 
1930 All 186 (187) : 52 All 326 (DB). (If a perfectly 
legal association be formed and if later on, some of 
the numbers of the association should commit a 
breach of trust that fact should not render the origi- 
nal association an illegal one.) 

^ [6] A company formed with the purpose of avoid- 
® genuine company. (Yol. 14) 
1927 Bom 371 (382) : 61 Bom 372. (DB). ^ 

A s wife, daughter and four sons subscribed for 
one share each— A himself held the balance of the 
twenty thousand shares issued— All the requirements 
of the Companies Act were complied with and a com- 
.^y was duly incorporated— It was held by the 
xl(mse of Dords that the company was duly formed 
and^gistered and that the Court could not inquire 
wnether or not such a one-man company was intend- 
ed by the D^islature. (1897) App Oas 22 (SO, 88). 

[73 Proprietors of Eamindari forming a company 
^»otaot iUegaHy where the mes^adopted for 


management are beneficial. (*12) 16 Cal W. N. 297 
(298). 

[8] The use of the words “otherwise** in the section 
shows that the statutory condition that the memoran- 
dum of association must be signed by seven persons 
is as much a condition of registration as any other 
to be found in the Act which is preliminary to regis- 
tration and essential. (*13) 40 Oal 1 (19) : 89 Ind App 
237 (P.O.). 

[9] There is no provision which limits the maxi- 
mum number of shares that can be held by a mem- 
ber. It only sets the minimum at one share to be- 
come a shareholder. Nor is it necessary that the 
shareholders should be independent and beneficially 
interested persons. Hence the fact that one man 
because of his preponderating number of shares is in 
a position to outvote the others who are members of 
his own family will not make the company illegal 
where the memorandum has been signed by the 
requisite number. (1897) App Oas 22 (82, 34). 

[10] An infant signing a memorandum is a ‘person* 

within the meaning of the section though he can 
avoid subsequently the contract arising on his signa- 
ture. Unless and until he repudiates the contract he 
is a ‘person* and theiefore an objection to registra- 
tion on the ground that he is not “a person’* is not 
sustainable. (1892) 8 Oh. 565 (661, 662) (1876) 2 Oh. 

D. 610 (614). 

[11] The word ‘person* includes bodies politic. One 
limited Oompany can be a share-holder of another 
where it is authorised to do so under its memorandum 
and Articles of Association. (1867) D. B. 3 Oh. 105 
(112, 114). * (1869) Ii. B. 4 Oh. App 262 (257). 

SECTION 6— Note 1 

Cognate sections 

Alteration of memorandum — 10, 12 to 16. 

^^B^ing company— Statement of objects by— 277 P, 
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(iv) that the liability of the members is limited ; 

(v) the amount of share caj^ital with which the company proposes to be registered, 
and the division thereof into shares of fixed amount : 

(2) no subscriber of the memorandum shall take less than one share : 

(3) each subscriber shall v rite opposite to his name the number of shares he 

takes, 

[1882— S, 8; (1908) 8 Edw. VII, C. 69-Ss. 3, 4 & 5; (1929) 19 & 20 Gee V, C 23— S. 2] 

OBJECTS AND REASONS. 

“Ill clause 6 [now 'ectlon G] have substituted the word “ ” for “part’* thus drawing the 

defininon intheGener’l Act,” — S. C. R., 1913. 

Sections (cotuu.) 


Cempany — 

Di-pensing with use of word ‘Limited’ — 26. 

LimitBd by share — ^Aiteration or reduction of share 
capital — 50, 65. 

Limited bj’ aliaie — Form of memorandum — Sch. 
m, Form xV. 

Names of — 11. 

Penalty for improper use of W’ord * Limited * — ^283. 

Publication of name — 73, 74. 

Limited company — ^Directors’ liablity unlimited — 
70, 71. 157. 

Liquidation of company — ^Liability of members— 
156. 

Registered office of company— 72. 

Transfer of from one piovinoe to another — 12 
Statutory meeting — ^Holding of — 77. 

Subscribers of memorandum become members of 
company — 30 

[1] When the Act says that the memorandum 
must ‘ state the objects ’ the meaning is that it must 
specify the objects, that it must delimit and identify 
the objects in such plain and unambiguous manner as 
that the reader can identify the field of industry with- 
in which the eorpoiate activities are to be confined. 
The purpose is twofold. The first is that the intend- 
ing eoiporator wiio contemplates the investment of 
Kis capital shall know within what field it is to be 
put at risk. The second is that auy one who shall 
deal with the company shall know without reasjonable 
doubt whether the oontiactual relation into which he 
contemplates entering with the company is one rela- 
ting to a matter within its corporate objects. The 
objects of the company and the iiowers of the com- 
pany to be exercised in efiecting the objects are 
difierent things. Powers are not required to be 
and ought not to be specified in the memorandum. 
(1918) App. Oaa 514 (622). 

[2] Company’s memorandum must state the 
Province in which the office of the proposed com- 
pany must be situate, but once that province has been 
declared, there is no valid reason why the company 
should not fix its office anywhere it likes within the 
province and change it from time to time on giving 
notice. {Vol. 24) 1937 Cal 81 (83) : 63 Cal 773. 

[3] If nothing is said in the memorandum, the 
articles of association may provide for the issue of 
authorised capital in the form of preference shares: 
if the articles do not provide, or do provide for equa- 
lity inter sociosr the power to issue preference shares 
may be obtained by alteration of the articles. If the 
memorandum prescribes the classes of sharejg into 
which the capital is to be divided and the rights to be 
attached to such shares respectively, the company 
hm no power to alter that position by special resolu- 


[4] Powers are not required to be and ought not 
to be specified in the memorandum of association. 
In the case of a tiadiiig company, the Act intends 
that the memorandum should define tiade and not 
that it should specify the vaiious acts which it should 
be within the power of the company to do in canviug 
on the trade. (Vol. 18) 1931 P. 0. 182 (185) (P.C). ^ 
(’IS) 1918 App Gas 514 (522). 

Constj'iiotion of memorandum. — [6] The memoran- 
dum of association does not constitute a contract 
between the company and a third party named therein. 
(Vol. 21) 1934 Bom 427 (428) : 59 Bom 218 (D.B.). 

[6] The memorandum of association like any 
other document, must be' read fairly and its import 
derived fiom a reasonable interpretation oi the 
language which it employs. A special rigid conttruc- 
tion cannot be applied. (Vol. 18; 1931 P. 0. 182 (184) 
(P.O.). 

[7] In construing a memorandum of association 
in which there are general words, such words must be 
taken in connection with what axe shown by the con- 
text to be the dominant or main object. It will not 
do under general words to turn a company formed 
with one object into a company for working out soniG- 
other object however general the words aie. (1905) 2 
Gh 427 (434, 435). 

[8] Except in matters as must by statute be piovi- 
ded ior by the memorandum of a companv’ it is not to 
be legal ded as a document but must always be studied 
in connection with the ai tides of association wher- 
ever thote IS ambiguity or where it is silent. (Vol. 21) , 
1934 P. 0. 89 (90) (PG)\ 

[9] A company is entitled to exercise the powers 
conferred on it by the memorandum unless such right 
is clearly restricted by any aitiole. (Vol. 20) 1933 
P. a 39 (42) (P. 0.) 

[10] Where the memorandum of association of a 
company stated that one of the objects of the com- 
pany was to carry on the business of manufactuiers 
ot and dealers in salt, soda, iodine and other products 
and that it inay do so in any part o-f the world. Meld 
that the business included the sale of salt to purohah- 
ers abroad, though there was no express mention of 
exportation. (Vol. 18) 1931 P- 0. 182 (185) (P. G.). 

[11] The objects of a shipping company stated in 
its memoiandum of association were to acquire and 
deal with...personal estate and effects; to invest money 
of the company in such manner as the directors think 
fit. The Directors bought gold and silver and depo- 
sited it in the Bank for safe custody. Held that the 
company’s action was %nt7'a vires. (Vol. 31) 1944 
Bom 131 (134) : I. L. R (1944) Bom 247 (D.B.). (Per 
Stone, C-J., Kania., LjContra; the action was not an 
investment.) 

[12] ^ Where one of the objects of the company 
stated in its memorandum of association was “ to 
advance money at interest on the security of land, 
houses, machinery etc., situated in India, ar;d to 
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Memorandum of 
company limited by 
guarantee. 


7. In the case of a company limited by guarantee— 

(i) the memorandum shall state — 


(i) the name of the company, -with “ Limited as the last word in its name ; 

(ii) the province in which the registered office of the company is to be situate ; 

(iii) the objects of the company, a [and, except in the case of trading corporations, 

the territories^to which they extend] ; 

(iv) that the liability of the members is limited ; 

(v) that each member undertakes to contribute to the assets of the company in the 
event of its being wound up while he is a member, or within one year after- 
wards, for pa^nnent of the debts and liabilities of the company contracted 
before he ceases to be a member, and of the costs, charges and expenses of 
winding up, and for adjustment of the rights of the contributories among 
themselves, such amount as may be required, not exceeding a specified 
amount : 


{2) if the company has a share capital— 

(i) the memorandum shall also state the amount of share capital with which the 
company proposes to be registered and the division thereof into shares of a 
fixed amount ; 

fii) no subscriber of the memorandum shall take less than one share ; 

(iii) each subscriber shall write opposite to his name the number of shares he 
takes. 

[1882— S. 9; (1908) 8 Edw. VII, C 69— S- 3, 4, 5; (1929) 19 & 20 Geo. V, C. 23— S. 2] 

[a] Inserted by A. O, 


Memorandum of 
unlimited com- 
pany. 


8. In the case of an unlimited company — 
(i) the memorandum shall state — 


(i) the name of the company • 

(ii) the province in which the registered office of the company is to be situate ; 

(iii) the objects of the company, a [and, except in the case of trading corporations, 

the territories to which they extend] : 


Section 6 (contd.) 

invest money not immediately required upon suck 
securities and bank deposits as may be from time to 
time determined ”, Held on construction tliat so far 
as the money not immediately required was concer- 
ned, the directors bad complete discretion in the 
matter of approving the kind of security offered. 
(Yol, 22) 1935 Lah 792 (795) (D B). 

[13] ^ If the Memorandum authorises, a company 
can raise money by the issue of debentures and in- 
vest the same or any part of it. (Yol. 17) 1930 Gal 
636 (637) : 67 Gal 328. 

[14] “Whether any particular transaction is within 
the company’s object depends on the construction of 
the memorandum of association. Powers specified 
as objects might be construed as merely ancillary to 
the company’s main object. (1918) 1918 App Gas 514 
(620, 523). 

[16] A oommeroial corporation not only has 
powers that are expressly set out in its constitution 
but also impliedly justifiable. Therefore where a 
Golliery Gompany had express power to purchase or 
take on lease certain coal mines and mineral lands 
to work them and also to acquire real estates but 
there was no such power to sell, it was held that it 
had an implied power to sell the real estates it had 
acquired. (1907) 2 Gh. 269 (264, 269). 

SECTION 7 

Cognate sections. 

Alteration of memorandum — ^10, 12 to 16 

Contents of articles— 17 (8) and (4). 


Dispensing with use of word ‘Limited —26 

Increase and reduction of share capital — 66 

Liquidation — ^Liability of members — 156 

Memorandum and articles of association — ^Porm 
of — Sch. in. Forms B and G. 

Name of company — 11 

Obligations of company where no prospectus is 
issued — ^98 

Provision as to companies limited by guarantee — 
27 

Publication of name — 73, 74 

Eegistered office — 72 

Eegistration of articles — 17 

Restrictions on cominencement of business— 188 
" Statutory meeting — ^Holding of — 77 
SECTION 8. 

Cognate sections 

Contents of articles of unlimited company — 17 (8) 
and (4). 

Liquidation of company — ^Liability of members— 
166 

Memorandum and articles of association — Form 
of^ — ^Sch. m. Form D. 

Notice to registrar of increase of capital or num- 
ber of members — SB. 

Registration of unlimited company as limited— 67, 

68 . 

* Subscribers of memorandum become members of 
company— 89. 


208 A. M, 
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{2) if the company has a share capital— 

(i) no subscriber of the memorandum shall take less than one share ; 

(ii) each subscriber shall write opposite to his name the number of shares he 
takes. 

[lgS2— S. 10; (1908) 8 Edw. VU, C. 69— S. 3, 4, 5; (1929) 19 & 20 Geo. V, C 23— S. 2] 

[a] Inserted by A. 0. 


Printing and sig- 
nature of memo^ 
randum. 


a [9. The memorandum shall* 
(a) be printed, 


(b) be divided into paragraphs numbered consecutively, and 

(c) be signed by each subscriber (who shall add his address and description) 

presence of at least one witness who shall attest the signature.] 


in the 


[1882— S. 11; (1908) 8 Edw. VII, C. 69— S. 6; (1929) 19 & 20— Geo. V, C. 23— S. 3] 

[a] Substituted for the original S. 9 by the Indian Companies (Amendment) Act, 1936 (22 [XXH] of 1936) 
S. 4. [15—1—1937] 


Bestriction on al- 10. A company shall not alter the conditions contained in its memoran- 
ieration of mevio- dum except in the eases and in the mode and to the extent for which ex* 
randum. press provision is made in this Act ; 

a [Provided that any provision in the memorandum relating to the appointment of a 
manager or managing agent and other matters of a like nature incidental or subsidiary to the 
main objects of the company, shall not be deemed to be such condition.] 

[1882— S. 12 ; (1908) 8 Edw. VII, C. 69— S. 7 ; (1929) 19 & 20 Geo. V, C. 23— S. 4] 

[a] Proviso added by the ladian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 6. 

[15—1—1937] 


11, (l) A company shall not be registered by a name identical with that by which a 
company in existence is already registered, or so nearly resembling that 
Name of com- name as to be calculated to deceive, except where the company in existence 
$anyMd duinge course of being dissolved and signifies its consent in such manner 

ofna ^ as the registrar requires. 

{2] If a company, through inadvertence or otherwise, is, without such consent as afore- 
said, registered by a name identical with that by which a company in existence is previously 


SECTION 10— Note 1. 

Cognate sections. 

Alteration of memorandum — 12 to 16 
Alteration of share capital — 50 
Name of company — 11 
Beduction of share capital — 56 

[1] To vary conditional rights and privileges given 
to various share-holders by strictly complying with 
articles of memorandum does not amount to altera- 
tion of conditions in memorandum, where one of the 
conditions in memorandum is that the rights and 
privileges are subject to variation. (V ol. 22) 1985 All 
810 (818, 319) : 57 All 810. 

[2] The provision in the ifi'emorandum of the com- 
pany relating to the appointment of a managing 
agent is merely a detail of management for the pur- 
pose of carrying on the business of the company, and 
a company is entitled to regulate that detail in such 
manner as it likes without going to a Court for its 
sanction. (Vol. 31) 1944 Bom 76 (82). * (Vol. 21) 1934 
Bom 437 (428) : 69 Bom 218. 

[But see (Vol, 11) 1924 Mad 126 (127, 128) (DB> 
Clause in the Memorandum appointing certain per- 
son as agent and secretary of the company — Held 
that the clause was not one relating to the objects of 
the Company and as such could not be altered under 
«fcl2 (X)(a) by a sp^ial resolution; nor was it one 
.ielajte to the detail of management, but was a 

cionditi^ within the 


meaning of s. 10. (Note ! Case decided before amend- 
ment and is of doubtful authority).] 

[3] The insertion of the place-name of the regis- 
tered of&oe of a company in the memorandum of 
association does not make it an unalteiable condition 
of the company’s constitution and provided the 
alteration has been made in the manner provided by 
the Act such alteration is valid and binding on the 
company. (Vol. 24) 1987 Cal 81 (88) : 63 Cal 773. 

[4] The word ‘condition’ is not limited by any 

such words as ‘condition hereinbefore mentioned* or 
‘condition necessary to the constitution of the com* 
pany’. Therefore, anything which is laid down as a 
rule in the memorandum of association must be 
taken to be one of the conditions on which the com- 
pany is established. Hence any stipulation in the 
memorandum cannot be altered, save such as is 
expressly mentioned in this section. (1886) 80 Oh. I>. 
376 (881). ' 

[5] As to construction of memorandum by refe- 
rence to the articles, see Notes on S. 6. 

SECTION 11— Note 1. 

[13 Under the company law, a company by register- 
ing its name gains a monopoly of the use of that 
name. Even if the company is not registered the 
Court will restrain the registration under the Act of 
a projected new company which is intended to carry 
on the same business and to bear a name so similar 
to that of the unregistered company as to be calculat- 
ed to deceive the public. (Vol, 29) 1942 Bom 241 (244,) 
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registered, or so nearly resembling it as to be calculated to deceive, the first-mentioned com 
pany may, vrith the sanction of the registrar, change its name. 

a [(5) Except %%ith the previous consent in writing of the ^[Central Government], no com- 
pany shall be registered by a name vhich — 

(a) contains any of the folloT\ing words, namely, “ Crown “ Emperor ”, ** Empire ”, 

“ Empress ", “ Eederal ", “ Imperial ”, King ”, “ Queen ”, “ Eoyal ”, State ”, 
Beseiwe Bank ”, “ Bank of Bengal ”, ‘‘ Bank of Madras ”, “ Bank of Bombay”, 
or any word which suggests or is calculated to suggest the patronage of His 
Majesty or of any member of the Eoyal Family or any connection with His 
Majesty’s Government or any department thereof ; or 

(b) contains the 'word ‘‘ Municipal ” or “Chartered” or any word which suggests or is 

calculated to suggest connection with any municipality or other local authority 
or with any society or body incorporated by Eoyal Charter : 

Provided that nothing in this sub-section shall apply to companies registered before the 
commencement of this Act.] 

(4) Any company may, by special resolution and subject to the approval of the <^[Oentral 

Government] signified in writing. * * *] change its name. 

(5) Where a company changes its name, the registrar shall enter the new name on the 
register in place of the former name, and shall issue a certificate of incorporation altered to 
meet the circumstances of the case. On the issue of such a certificate, the change of name 
shall be complete. 

(6) The change of name shall not afiect any rights or obligations of the company, or 
render defective any legal proceedings by or against the company; and any legal proceedings 
that might havp been continued or commenced against it by its former name may be continu- 
ed or coaaamenoed against it by its new name. 

[1882— S. 36 & 43 ; (1908) 8 Edw. VII, C. 69— S. 8 ; (1929) 19 & 20 Geo. V, C 23— Ss. 17, 19]* 

[a] Substituted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S, 6 for the origi* 
nal sub-section. [15-1-1987]. 

[b] Substituted by A. O. for Governor-General in Oounoil* 

[c] Subsiituted by A. O. for “liooal Government”. 

[d] The 'Words “under the hand of one of the Secretaries to such Government*' were i^e^edled by A. 0* 


12. fl) Subject to the provisions of this Act, a company may, by special 
Alter&ti^ of resolution, alter provisions of its memorandum so as to change the place 
inertm^andum, registered office from one province to another, or with respect to the 

objects of the company, so far as may be required to enable it — 

(a) to carry on its business more economically or more effieieutly ; or 

(b) to attain its main purpose by new or improved means ; or 

(c) to enlarge or change the local area of its operations ; or 

(d) to carry on soxuc business which under existing circumstances may conveniently 

or advantageously be combined with the business of the company ; or 


SECTION 12— Note 1. 

[1] General meeting is not condition precedent to 
make a proposal to alter memorandum or articles. 
(Vol. 15) 1928 Bom 80 (83). 

[2] Where a company registered under S. 26, Com- 

panies Act» desires to alter its memorandum of asso- 
ciation, the proper course is to apply in the first ins- 
tance to the Central Government for the approval of 
the proposed alterations and, then to the High Court 
for the confirmation of the ^Iterations. But where 
the High Court wrongly confirms the alteration with- 
out its being first approved by the Central Govern- 
ment, the High Court can cancel its wrong order if 
no right has aectued to any person in conseouenoe of 
the illegal order. (Yol. 24) ,1937 All 432 (434) : ILE 
(1937) Alim ^ ^ 

[3] Before the Court cen sanction a scheme invol- 
ving alteration of memorandum or articles of the 


company, company should not take proceedings to 
alter them. (Vol. 15) 1928 Bom 80 (84). 

[4] Preferential rights conferred upon a particular 
class of shares* cannot be modified except as provided 
fey the Act. (Vol. 16) 1929 Bom 38 (40). 

[5] Memorandum of assooiation cannot be so 
altered as to include within its ohject the conduct of 
prize chits where the prize chits amount to a 
lottery. (Vol. 21) 1934 Mad 482 (484) : 57 Mad 844. 

[6] Insertion of name of place in the memorandum 
of association does not mpke it an unalterable condi* 
tion of the company's constitution and provided the 
alteration has been made in the manner provided by 
the Act such alteration is valid and binding on the 
company. (Vol. 24) 1937 Cal 81 (83) : 63 Cal 773. 

[7] Unction of the Court is not necessary for an 
alteration of a provision in memorandum relating to 
appointment of managing agent as this is merely a 
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(e) to restrict or abandon any of the objects specified in the memorandum ; ^[or 
(/) to sell or dispose of the whole or any part of the undertaking of the company ; or 
(g) to amalgamate with any other company or body of persons]. 

(jS?) The alteration shall not take effect until and except in so far as it is confirmed by 
the Court on petition. 

(S) Before confirming the alteration, the Court must be satisfied — 

(а) that sufficient notice has been given to every holder of debentures of the company, 

and to any persons or class of persons whose interests will, in the opinion of 
the Court, be affected by the alteration ; and 

(б) that, with respect to every creditor who in the opinion of the Court is entitled to 

object, and who signifies his objection in a manner directed by the Court either 
his consent to the alteration has been obtained or bis debt or claim has been 
discharged or has determined, or has been secured to the satisfaction of the 
Court: 

Provided that the Court may, in the case of any person or class, for special reasons, dis- 
pense with the notice required by this section. 

[1882— Ss. 4 & 5 (Act XII of 95); (1908) 8 Edw. VII, C 69— S. 9 (1), (2), (3); (1929) 19 & 20 Geo. V, 
C 23— S. 5 (1). (2), (3)]. 

[a] Added by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 7. [16-1-1987]. 

OBJECTS AND REASONS 

Amendment made in 1936 — Sub-S, (1), Cls. (/) and so as to enable it to perform the acts now referred to 
(g) .~In certain decisions it had been doubted whe- in clauses (t) and (g). Sections 5 of the English Act, 
ther in the absence of express provision in the memo- 1929, makes express provision for this purpose and 
randum, a company was competent to alter its objects has been adopted by these clauses. — See S.O.R. 1936. 

13 . The Court may make an order confirming the alteration either 
Fomr of Court wholly or in part, and on such terms and conditions as it thinks fit, and may 
make such order as to costs as it thinks proper. 

[1882— S. 6; (1908) 8 Edw. VH, C 69— S. 9 (4) ; (1929) 19 & 20 Geo. V. C. 23— S. 5 (4)]. 


JEJ^dse of dis- 14 . The Court shall, in exercising its discretion under sections 12 and 
cretion by Court, have regard to the rights and interests of the members of the company 
or of any class df them, as well as to the rights and interests.of the creditors, and may, if jit 
thinks fit, adjourn the proceedings in order that an arrangement may be made to the satisfac- 
tion of the Court for the purchase of the interests of dissentient members ; and may give 
such directions and make such orders as it may think expedient for facilitating or carrying 
into effect any such arrangement: 

Provided that no part of the capital of the company may be expended in any such 
purchase. 

[1882— S. 7; (1908) 8 Edw. VU, C. 69— S, 9 (5); (1929) 19 & 20 Geo. V, C. 23— S. 5 (5)] 

Procedure on con^ 15. (Ij A certified copy of the order confirming the alteration, together 
flrmation of the ^jth a printed copy of the memorandum as altered, shall, within three 
alteration. months from the date of the order, be filed by the company with the registrar, 

and he shall register the same, and shall certify the registration under his hand, and the oertifi- 
shall be conclusive evidence that all the requirements of this Act with respect to the alteration 
and the confirmation thereof have been complied with, and thenceforth the memorandum so 
altered shall be the memorandum of the company. 

Where the alteration involves a transfer of the registered office from one 
province to another, a certified copy of the order confirming such change shall be filed by the 


Section 12 (contd*) 

a detail of management for the purposes of carrying 
on the business of the company. (Yol. 31) 19A4 Bom 
76(82). 

[8] Section 58 (4) of the hasurarjce Act, 1988 runs 
as follows An order of the Court confirming a 
scheme under this section whereby the memorandum 
of; a company is altered with respect to its object 
ftp respeots the alteration have effect as if it 


were an order confirmed under section 12 of the 
Indian Companies Act* 1918, and the provisions of 
sections 16 and 16 of that Act shall apply accord** 
ii^ly.” 

SECTION 14— Note 1, 

[1] Court has discretion in confirming a special . 
reuolution revoking the appointment of Agent and 
Secretary. (Yol, XI) 1924 Mad 126 (127) (D 
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company with the registrar in each of such provinces, and each of such registrars shall 
register the same, and shall certify under his hand the registration thereof, and the registrar 
for the province from which such office is transferred shall send to the registrar for the 
other province all documents relating to the company registered or filed in his office. 

(S) The Court may by order at any time extend the time for the filing of documents 
with the registrar under this section for such period as the Court thinks proper. 

[1882— S. 9; (1908) 8 Edw. VII, C. 69— S. 9 (6); (1929) 19 & 20 Geo. V, C. 23— S. 5 (6)] 

of failure 16. No such alteration shall have any operation until registration thereof 
to reguter uithin Jias been duly effected in accordance with the provisions of section 15, and 
three months. ^ suph registration is not effected w ithin three months next after the date of 

the order of the Court confirming the alteration, or within such further time as may be allowed 
by the Court in accordance with the provisions of section 15, such alteration and order and all 
proceedings connected therewith shall, at the expiration of such period of three months or 
such further time, as the case may be, become absolutely null and void. 

Provided that the Court may, on sufficient cause shown, revive the order on applica- 
tion made within a further period of one month. 

[1882— S. 9] 

Articles of Association. 

Begtstration of 17 . (l) There may, in the case of a company limited by shares, and 
articles. there shall, in the case of a company limited by guarantee or unlimited, be 

registered with the memorandum, articles <jf association signed by the subscribers to the 
memorandum and prescribing regulations for the company. 

. (2) Articles of association may adopt all or any of the regulations contained in 

Table A in the First Schedule, a[and shall in any event be deemed to contain regulations 
identical with or to the same effect as regulation 56, regulation 66, regulation 71, regulations 
78, 79, 80, 81, and 82, regulation 95, regulation 97, regulation 105, regulation 107 and regula- 
tions 112, 113, 114, 115 and 116 contained in that Table ; 

Provided that ^ [Eegulations 78, 79, 80, 81 and 82] shall not be deemed to be included in 
the articles of any private company except a private company which is the subsidiary 
company of a public company ; 


SECTION 17— SYNOPSIS. 

1. Section 17 (1). 

2. Section 17 (2). 

Cognate Sections. 
Articles— Meaning of — % (1). 
Memorandum of association — 6 to 10. 


Provision for share capital of company limited by 
guarantee — 27 (2). 

1.^ Section 17 (1). — [1] Articles of Association 
provide for varying sets of circumstances. (Vol. 27) 
1910 Sind 87 (89). 

[2] Provisions of-forfeiture of shares in Articles 
of Association are enforceable. (1936) 63 Oal 531 (533). 

[3] Provision in the articles as to how dividends 
are to be distributed while the company is a going 
concern does not per se govern or affect the distribu- 
^on of surplus assets in a winding up. (Vol. 26) 1939 
Oal 126 (127. 128): ILE (1938) 2 Cal 633. 

Where the articles of association provided 
that “all deeds, hundis. cheques, certificates and other 
instruments shall be signed by the managing director, 
the Secretary and the working director on behalf of 
C0332pany”, held that a mortgage deed executed by 
the Secretary and the working director alone was in- 
valid and t he mere fact that the managing director 
had been dismissed was not material. Held further 
3^<^Etgagee must be deemed to have notice of 
the Articles of Association and therefore could not 
toke ^v^tage of the principle laid down in Boyal 
Pr%fkh Bank t. TUrquand (119 B.B. 474) eVen though 


he might have acted in good faith and the money 
might have been applied for the purposes of the com- 
pany. (Yol. 21) 1934 Mad 679 (580, 581). 

[5] The Articles of Association of a bank provided 
that the company is not bound to recognise the exe- 
cutor ox admmistrd>tor of the deceased unless he shall 
have obtained probate or letters of administration, 
or other legal representation from a duly constituted 
Court in British India. It was held that a succession 
certificate was “ other legal representation ” within 
the meaning of the Articles of Association. (Vol. 30) 
1943 Mad 743 (746). 

[6] Where an Article of Association of a bank 
declares that the office of a director shall ipso facto 
be vacated “ if he resigns, or for any other reason 
becomes incapable of acting as a director”, the arti- 
cle contemplates resignation or some incapacity 
such as illness, long absence, imprisonment, insanity 
or any other incapacity but not the director’s in- 
debtedness to the bank which can be no ground for 
his removal. (Yol. 29) 1942 Mad 787 (737) : I L E 
(1943) Mad 291. 

[7] Articles of Association of insurance company 
— Construction — ^Article 148 providing that if at any 
meeting or adjourned meeting, vacating directors or 
such of them as have not had their places filled up 
shall he deemed to have been re-elected — ^Article 161 
providing director^ shall have power to elect any 
other person to he a director of tho company either 
to fill up casual vacancy of as an addition to the 
Board, hut the total number shall not at any time 
exceed the maximum number fixed— 'Directors qq 
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Provided further that regulation 107 shall be deemed to require that a statement of the 
reasons hy of the whole amount of any item of expenditure which may in fairness be 
distributed over several years, only a portion thereof is charged against the income of the 
year, shall be shown in the profit and loss account, unless the company in general meeting 
shall determine otherwise.] 

(3) In the case of an unlimited company or a company limited by guarantee, the 
articles, if the company has a share capital, shall state the amount of share capital with which 
the company proposes to be registered. 

(Jf) In the case of an unlimited company or a company limited by guarantee, if the 
company has not a share capital, the articles shall state the number of members with which 
the company lU’oposes to be registered, for the purpose of enabling the registrar to determine 
the fees payable on registration. 

[1S82— S. 37 ; (1908) 8 Edw. VII, C. 69— Ss. 10, 44 ; (1929) 19 & 20 Geo. V, C. 23— Ss. 6, 7, 8 (1)] 

[a] Added by the Indian Companies (Amendment) Act, 1936 (22 [XXD] of 1936), S. 8. [15 — 1 — 1937] 

[b] Suhshiuied, for “ regulation 78 ” ibid, 1938 (2 [II] of 1938), S. 2. [26 — 2 — 1988] 

OBJECTS AND REASONS. 

Amendment made J9SS . — ** It is desired to make accounts, details shown in profit and loss account 
generally applicable certain provisions usually made and the giving of notice to members. This clause 
by the articles of properly managed companies as to makes the adoption of the model regulations on this 
polls, absence of restrictions on form of proxies, subject contained in Table A compulsory.” — S. 0. B. 
retirement of directors hy rotation, inspection of 1936. 


Ajpplication of Table 18. In the case of a company limited by shares and registered after the 
A. commencement of this Act, if lirticles are not registered, or, if articles are 

registered, in so far as the articles do not exclude or modify the regulations in Table A in the 
First Schedule, those regulations shall, so far as applicable, be the regulations of the company 
in the same manner and to the same extent as if they were contained in duly registered 
articles. 

[1882— S. 38; (1908) 8 Edw. VII, C 69— S. 11; (1929) 19 & 20 Geo. V, €• 23— S. 8 (2D 

19. Atticle, aMl- 

(a) be printed 5 

(5) be divided into paragraphs numbered consecutively ; and 

(c) be signed by each subscriber of the memorandum a [(who shall add his address 
and description)] of association in the presence of at least one witness who 
must attest the signature. 

[1882— S* 39; (1908) 8 Edw. VU, C. 69— S. 12; (1929) 19 & 20 Geo. V, C. 23— S. 9] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 9. [16 — 1 — 1937] 


Alteration of art%* 20. (l) Subject to the provisions of this Act and to the conditions con- 
cles by special reso- tained in its memorandum, a company may by special resolution alter or 
luUon. articles ; and any alteration or addition so made shall be as valid 

if originally contained in the articles, and be subject in liSe manner to alteration by special 
resolution, 


Sectioa 17 (contcL) 

appointed to hold office only until next following ordi- 
nary general meeting at which they shall retire hut 
shall be eligible for re-election — ^Board of Directors 
co-opting six persons as Directors until general meet- 
ing — ^At general meeting only two Directors re-elected 
*— Oo-opted Directors held elected by virtue of a notio- 
nal adjourned meeting and notional re-appointment 
under Article 148— Vacancy created by retirement of 
co-opted Director held same as any other and conse- 
quently Art. 148 applied. (Yol. 28) 1941 Oal 186 (140, 
141, 142) : I L R (1940) Oal 660. 

[See also the undermentioned case for construction 
of articles of association. (Yol. 26) 1939 Gal 126 (127, 
128) : ILR (1988) 2 Oal 583.] 

{(Jlompany — ^Winding up-*“0n co^struotion, of Arti- 
es of 4^oxatipj;u arijeays of dxvidenda on prefsren- 
held were nof debts). 


2. Section 17 (2).— [1] It was held in (Yol. 21) 
1934 All 865 (861) that there was nothing in the Act 
to prevent the insertion m the articles of association 
of a clause limiting the liability of a director or officer 
of the company in relation to the public. But such 
an insertion will now be against the provisions of 
Sec. 86 0 which was newly inserted by the Act of 1936* 
SECTION 18— Note 1. 

[1] In the absence of proof to the contrary, it 
must be taken that Table A of the Companies Act has 
been incorporated in the Articles of Association of a 
Cbmpany limited by shares. (Yol. 18) 1931 Pat 44 
C45, 46) : 10 Pat 249 (DB). 

SECTION 20— Note 1. 

[1] Section 20 empowers a company to alter or 
add to its articles and when altered the new articks 
are as valid as if they had found place in the origmal 
articles. (^46) 1946 Nag L Jour 128 (181)* 
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( 2 ) The power of altering articles under this section shall, in the case of any 
company formed and registered under Act No. XIX of 1857 and a Act No. 'VII of i860 or 
either of them, extend to altering any provisions in Table B b annexed to Act XIX of 1857, 
and shall also, in the case of an unlimited company formed and registered under the said 
Acts or either of them, extend to altering any regulations relating to the amount of capital or 
its distribution into shares, notwithstanding that those regulations are contained in the 
memorandum. 

[iaa2— S. 76 ; (1908) 8 Edw. VII, C 69— S. 13 (1), (2) ; (1929) 19 & 20 Geo . V. C. 23— Ss. 10, 
319 (2)]. 

[a] Bepealed by the Indian Companies Act, 1866 (10 [X] ot 1866). 

[b] See Appendix I to this Act, infra, 


Section 20 (contd,) 

[2] It is a cardinal rule o£ corporation law that 
prima facie a majority of its members is entitled to 
exercise the powers of the corporation and where no 
special provision is made, the whole are bound not 
only by the major part, but by the major part of 
those present at a regular corporate meeting whether 
the number present be a majority of the whole or 
not. Therefore, unless a construction of the articles 
of association of a company leads to the conclusion 
that there was an intention to supersede the ordinary 
rule, it must be held that, where no quorum has in 
fact been fixed, the acts of a major part of the direc- 
tors for the time being are valid. (Yol. 29) 1942 Lah 
68 (69, 70) : I li B (1943) Lah 123 (DB). 

[83 Bight of a Company to alter the articles of 
association is statutory and cannot be limited or 
removed either by a contract or provision in the 
articles themselves. The only limitation on the power 
to alter is that it should be exercised fairly and ac- 
cording to law. (Yol. 32 ) 1946 Nag 187 (189) : ILB 
(1945) Nag 599. 

[4] Effect cannot be given to an article reserving 
power to the company to alter its articles by an 
ordinary resolution, as it would amount to getting 
round the provisions of S. 20, in an indirect manner. 
(Yol. 14) 1927 Bom 609 (611). 

[53 Bower given by the Act to alter articles should 
be exercised by the shareholders hona fide for the 
benefit of the company. It is not for the Court to 
say what is for the benefit but the shareholders alone 
can decide what is beneficiaL It cannot be interfered 
with provided reasonable men would regard it so. 
(1927) 2 K B 9 (27). 

[6] The ordinary rule is that anything which 
appears in the articles of association but is not pro- 
vided for by the memorandum of association, may be 
altered by special resolution. The memorandum of 
association of a bank provided for the post of a here- 
ditary secretary. His salary and emoluments were 
provided by the articles of association. Held that by 
a special resolution it was competent to the Directors 
to vary the articles and limit the powers and emolu- 
ments of the Secretary. (1910) 33 Mad 36 (39, 40). 

[7] A member of a company will be ordinarily 

bund by any change in the articles of association 
but when there is a special contract between a mem- 
ber and the company, though that member is a share- 
Mder, no cl^nge in the articles affects that contract. 
When there is such a special contract, the directors 
"^^uld not be acting ultra vires if they discharge the 
obligations under such contract from out of the gene- 
ral assets of the company. (Yol 12) 1926 Oal 690 
(696):62 0al239. ^ ^ ^ 

^ [83 ^ A became a member of a benefit fund associa- 
tion incorporated under this Act. A bound himself 
to abide by the rules as contained in its articles 00 
association. The articles provided a eoheme for the 
payment of the claim of the members* By the enact- 
ment of the Insurance Act (198^ the acffieme becam# 


abolished, and the association altered its articles of 
association so as to effect a change in the scheme of 
payment. A had notice of the meetings in which the 
amendment was made. Held that the change in the 
articles was binding on A, as the company had powers 
under S. 20 to alter the articles. (Yol 32) 1945 Nag 
187 (189) ; I L B (1945) Nag 699. 

[9] An article providing for the qualification of 
directors cannot be altered bj* an ordinary resolution. 
It can alter the same only by a special resolution as 
required by S. 20. (Yol 14) 1927 Bom 609 (611). 

[10] Any alteration in the articles cannot bind a 
member from whom notice of the meeting at which 
the alteration was made was withheld. (Yol 28) 1941 
Mad 364 (366). 

[11] Where a company amends the articles by a 
special resolution without mentioning in the notice 
under S. 81 that the question of amendment was to 
come up for decision in the meeting the amendment 
is invalid and ultra vires* (Yol 27) 1940 Lah 243 
(244). 

[123 Buies framed by a Wheat Merchants ’ Asso- 
ciation for regulating the conduct of business mutu- 
ally — Buies amended by resolution to meet emer- 
gency created by sudden rains — ^Amendment of arti- 
cles not to be made unless with five days’ notice and 
passed by ith majority in the general body — Besolu- 
tion amending rules not conforming to articles— 
Held that the moving or passing of a resolution 
regulating the business of members upon the happen- 
ing of a sudden and unexpected emergency did not 
amount to the amendment of the articles. (Yol 17) 
1930 All 661 (666, 667) (D B). 

[13] Where one of the articles of association of a 
company provided in absolute terms that the number 
of directors shall be not more than four it was held 
that the article did not empower the company to alter 
the maximum number of directors except by a special 
resolution under this section. (1946) 60 Oal W N 
310 (314). 

[14] The Articles of Association of a company 
provided that ‘unless otherwise determined by gene- 
ral meeting’ the number of directors shall not be less 
than five or more than nine. The company by a 
general meeting without a specia Iresolution resolved 
to increase the number to sixteen: Held* that the 
increase in the number of directors did not involve 
any alteration of ths articles and that the resolution 
passed at the general meeting was valid. Held also, 
that such a provision implied that it was open to the 
share-holders to vary the number of directors there- 
in referred to without in any way necessitating an 
alteration in the articles itself and that S. 20 did not 
apply. (Yol 20) 1933 All 344 (346, 847) : 66 All 399 * 
(Yol 27} 1940 Sind 87 (90). 

[16] As to the alteration of articles restricting 
foreign interests by a company governed by the Com- 
nies (Foreign Interests) Act, 1918, see S, 4 of that 
Aot, 
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MJfect of alteration a[20A, Notwithstanding anything in the memorandum or articles of a 
in pieTTwrandum or company, no member of the company shall be bound by an alteration made 
articles, memorandum or articles after the date on which he became a mem- 

ber if and so far as the alteration requires him to take or subscribe for more shares than the 
number held by him at the date on which the alteration is made, or in any way increases 
his liability as at that date to contribute to the share capital of, or otherwise to pay money to, 
the company: 

Provided that this section shall not apply in any case where the member agrees in 
writing either before or after the alteration is made to be bound thereby]. 

[(1929) 19 & 20 Geo. V, C 23— S. 22] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936, (22 [XXII] of 1936), S. 10* [15 — 1 — 1937]* 


General Provisions. 


Effect of inev^an-^ 21 . (l) The memorandum and articles shall, when registered, bind the 
dum and articles, company and the members thereof to the same extent as if they respectively 
had been signed by each member and contained a covenant on the part of each member, his 
heirs, and legal representatives, to observe all the provisions of the memorandum and of the 
articles, subject to the provisions of this Act. 

{2) All money payable by any member to the company under the memorandum or 
articles shall be a debt due from him to the company. 

[1SS2— S. 39; (1908) 8 Edw. VII, C. 69— S. 14; (1929) 19 & 20 Geo. V, C 23— S. 20] 


SECTION 20A— Note 1. 


[1] Section 20A is limited to two things: (a) re- 
requiring a share-holder to take or subscribe for more 
shares than the number held by him at the rate of 
the alteration, and (b) increasing his liability to 
contribute to the share .capital of, Or otherwise 
to pay money to, the company. (’46) 1946 Nag L Jour 
128 (137). 

SECTION 21— SYNOPSIS, 


. 1. Section 21 (1) — Contractual nature of arti- 
cles. 

2. Section 2 1 (2)— “ Debt due 
1. Section 21 (1) — Contractual nature of arti- 
cles. — [1] A member of a company and those claim- 
ing through him are bound by Company’s Ai tides. 
As long as the Company and its directors are acting 
literally and ‘bona fides* according to the provisions 
of the Articles, it or they cannot be said to be acting 
without sufficient cause. (Tol. 28) 1936 Bang 62 (63). 


[2] Where members have under the articles a 
contractual right of inspection, that cannot he redu- 
ced by the power given to make rules, into a mere 
right to claim inspection subject to the Committee’s 
approval. But a right of inspection does not carry 
with it a right to take copies, this right must be 
separately established. If he has got such a right the 
motive with which he wants to exercise it is irrele- 


vant. (Vol 25) 1938 Cal 89 (90, 92). 

[3] Articles of Association is no contract between 
a company and an outsider. It does not give to any 
individual member special rights beyond those of the 
members generally. Article only constitutes a con- 
tract between a Company and its members in respect 
of their ordinary rights as members. (Vol 15) 1928 
Bom 252 (254) : 62 Bom 477. 

[4] Even if the memorandum and articles of 
association of a company are held not to constitute a 
Contract in themselves, an implied contract may be 
proved by the acts of the parties on the terms set out 
in tile articles of association of the company. (Vol 29) 

47 (49) : I L B (1943) Bah 28. 

' 4 skipping company incorporated under the 

its memorandum of 


objects, viz,, ‘to acquire and deal with the property — 
Personal estate and efieots* and ‘to invest money of 
the company in such manner as the directors think 
fit*. The company through its directors purchased 
gold and silver and kept the same with a hank for 
safe custody. In a suit by one of the share-holders 
for a declaration that the company’s action was ultra 
vires, it was held that the company’s action was not 
ultra vires as it came within one of the objects, 
fVol 31) 1944 Bom 131 (134) : I L E (1944) Bom 247. 
(Meaning of the word ‘invest’ discussed ) 

[6] Articles of association of a banking company 
declaring director’s office to be i^so facto vacated if 
he resigns or becomes incapable of acting as director — 
Meld director’s indebtedness to bank was not incapa- 
city within the meaning of article. (Vol 29) 1942 
Mad 787 (737) : I L B (1943) Mad 291. 

2. Section 21 (2) — “Debt due”. — [1] Only money 
which is presently due can be described as a debt 
Money does not become due merely because signato- 
ries to the Articles of ■ Association or memorandiwa 
have undertaken to purchase shares and pay fortkem. 
The signatories of the Memorandum and Articles of 
Association of a Company undertook to purchase 
certain number of shares each. There was no term 
by which the signatories contracted to pay any sum 
on any particular date or any particular time or on 
demand. The failure of the signatories to pay the 
prescribed amount of their shares on or before the 
date fixed by the directors for payment does not en- 
tail a forfeiture as the amount was not presently due 
from the signatories. (Vol 26) 1939 All 739 (748). 

[2] Unpaid share capital can be called up only in 
accordance with the articles of association and the 
provisions of Oh. V of the Act. Therefore where 
notice was not dispensed with by the articles of 
association mere passing of a resolution calling up 
shares will not constitute a valid call. (Vol 19) 1932 
Oal 716 (718) : 69 Oal 1186. 

^ [3] A suit by a company which is not under 
liquidation for recovery of arrears of allotment 
money and call money due on shares allotted to the 
defendant is cognizable by a Court pf Small CauseSf 
(Vol 20) 1988 Bah 667 (668), 
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22. The memorandum and the articles (if any) shall be filed with the 
and I'^gistrar for the province in which the registered office of the company is 
Glides, ^ stated by the memorandum to be situate, and he shall retain and register 

them. 

[1882— S. 40; (1908) 8 Edw. VII, C. 69— S. 15; (1929^ 19 & 20 Geo. V, C. 23— S, 12] 


Effect of registrar 23. (i) On the registration of the memorandum of a company, the 
registrar shall certify under his hand that the company is incorporated, and 
in the case of a limited company that the company is limited. 

(j?) From the date of incorporation mentioned in the certificate of incorporation, the 
subscribers of the memorandum, together with such other persons as may from time to time 
become members of the company, shall be a body corporate by the name contained in the 
memorandum, capable forthwith of exercising all the functions of an incorporated company, 
and having perpetual succession and a common seal, but with such liability on the part of 
the members to contribute to the assets of the company in the event of its being wound up as 
is mentioned in this Act, 


[1882— S, 41; (1908) 8 Edw. VII, C. 69—26; (1929) 19 & 20 Geo. V. C 23— S. 13] 


Section 21 (contd.) 

[4] Although the liability of a share-holder as 
regards the balance due on his shares is a debt accru- 
ing on the date of taking of the shares the liability 
is enforceable onlv after a valid call has been made. 
(Yol 19) 1932 Cal 716 (718) : 59 Cal 1186. 

[6] A debtor of a company on becoming its share- 
holder becomes also bound by the provisions where it 
exists in the article by which any debt due by a 
share-holder to the company is made a first charge 
on the share. (Yol 6) 1919 Mad 1161 (1168) (DB). 

[6] ^ the event of a company being wound up, 
the liability of a contributory creates a debt payable 
at the time specified in the calls made on him by tbe 
liquidator ; see S. 159. 

SECTION 22— Note 1. 


Cognate sections* 

Fees, payment of— 249, 262, Sob. I Table 

Place of registration — 248. 

Eegistrar when may refuse to register — 6, 11. 

[1] A person dealing with the Company must take 
the articles only as filed in the Hegisirar’s office. If 
the directors propose to do something in excess of 
those powers, he cannot assume their power to be 
extended by a special resolution. For, such a resolu- 

require registration. (Yol 14) 1927 Oal 
299 (302) (BB). 

[2] Eegistrar has a discretion to refuse to register 
alteration of articles to same extent as he has with 
regard to articles. (Yol 20) 1933 Mad 129 (129), 

[3] Where a scheme offends against S. 294-A, 
Penal Code, the Eegistrar can rightly refuse to regis- 

2,3 presented to him. (Yol 20) 1933 

Mad 129 (130). 

SECTION 23— SYNOPSIS. 

1. Status and rights of a Company. 

2. Suits bylor* against a Company. 


Cognate sections 

Oonclusiveness of certificate of incorporation — ^24 
Eestrictions as to allotment— 101. 


Bestrictions on commencement of business — 103 
Status and rights of a Company. — [1] Com- 
panies incorporated under tbe Companies Act are 


^ Obiter* (Yol 14) 1927 Bom 371 
(374, S76) ; 61 Bom. 372 (DB) (Oojnpaiiy is a separate 


entity from any individual although "that individual 
may practicallv hold all the shares.) * (Yol 18) 1931 
Bom 178 (180) (BB). (Distinction between Company 
and firm made out). 

[2] A joint stock Company is a distinct entity, 
and although all the shares may be practically con- 
trolled by one person in law, it is not permissible or 
relevant to enquire whether the directors belonged to 
the same family or it is “one man company”. (Yol 23) 
1936 Bom 62 (76) : 60 Bom 326- 


[5] There is nothing in the Act requiring that the 
subscribers to the memorandum should be indepen- 
dent or unconnected or that they or any one of them 
should take substantial interest in the undertaking, 
or that they should have a mind and will of their 
own, or that there should be anything like a balance 
of power in the constitution of the company. (1897) 
2 All 22 (51). 

[4] The distinction should be^ marked and "main- 
tained between an incorporated company’s legal en- 
tity and its actions, assets, rights and liabilities on 
the one hand, and the individual share-holders and 
their actions, assets, rights and liabilities on the 
other. Where the Birectors of a^ Company misuse 
their powers as directors to their own advantage, 
their actions as against the company will be of no 
effect and the Court will not enquire whether the 
company derived any benefit from such transaction. 
(Yol 24) 1937 P 0 279 (285). 

[6] A life insurance company registered under the 
Act, is subject to the provisions of this Act and the 
Life Insurance Act of 1912. (Yol 21) 1934 Cal 63 (64); 
35 Or L Jour 492. 


2. Suits by or against a Company. — [1] In 

order to redress a wrong done to the company, 
action, primafade should be brought by the company 
itself. The will of the majority of the share-holders 
is the will of the Company for this purpose. (Yol. 24) 
1937 Oal 645 (646, 647) : I B E (1938) 1 Cal 90 (BB). 

[2] Where the majority of shares of a company 

are controlled by those against whom the relief is 
sought, share-holders may sue on their own names 
but must show that acts complainsd of are of a 
fraudulent character or beyond* the pow^s of the 
company. (Yol 24) 1937 Oal 645 (647) ; I L E (1938) 
1 Cal 90. ^ ‘ ' 

[3] Where the Chief Officer of a company, under 
powers given to him by the articles of association 
appoints a Secretary for management* and for filing 
and defending suits for and on behalf of the company 

904 A. M, 
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24 . (l) A certificate of incorporation given by the registrar in respect of 
Conelusiveiusi. of association shall be conclusive evidence that all the requirements of 
this Act in respect of registration and of matters precedent and incidental 
thereto have been complied with, and that the association is a company 
authorised to be registered and duly registered under this Act. 

(P) A declaration by an advocate, attorney or pleader entitled to appear before a 
High Court ^Tho is engaged in the formation of a company, or by a person ^ named in the 
aa'ticles as a director, manager or secretary of the company, of compliance Tvith all or any of 
the said requirements shall be filed vith the registrar, and the registrar may accept such a 
declaration as sufficient evidence of compliance. 

[1882— S. 40; (1908) 8 Edw. VII, C. 69— S. 17; (1929) 19 & 20 Geo. V, C. 23— S. 15] 


Section 23 (cofttd,) 

and such Seeietaiy, in one of the suits desciihes 
himself as Secrt^taiT of the company, the suit is 
pioperly instituted. (Yol 24) 1937 Lali 751 (752). 

[4] A suit for wages from a company lies against 
the company and not against its Secretary or Manag- 
ing Dire ctor. ( *13) 1913 Pun L E 190 at page 
655 (656). 

[6] Wliere one of the parties to proceedings under 
S. 145, Grl. P. 0., are ostensibly some managers of a 
certain limited company, costs against them should 
be realised either from managers or company itself. 
(Yol 24) 1937 Pat 559 (559) : 38 Or L Jour 1099. 

[6] Provisions of O. 29, E. 1, Oh il P. 0., are per- 
missive and do not exclude the operation of O. 6, E. 
14, Civil P. 0. in a proper case, to a company. (Yol 18) 
1931 Sind 178 (179) : 26 Sind L E 58 (DB) * (Yol 21) 
1984 Oal 63 (63) : 85 Or L Jour 492. 

[7] A company is a legal entity. Where duty is 
imposed upon a company in such a way that a breach 
of duty amounts to a disobedience to the law then, 
the breach is an offence which can be visited upon the 
company, which cannot be convicted in the person of 
its agent. (Yol 20) 19SS Eang 70 (72) : 11 Bang 162: 
35 Or L Jour 1040. 

[8] Company is not hound by contract entered be- 
fore its formation. (Yol 21) 1934 Bom 427 (428) : 
59 Bom 218. 

[9] An agreement entered into by the promoters 
of a company before incorporation of the company 
cannot be enforced by the company even though the 
company has, after its incorporation, adopted and 
ratified it. (Yol 83) 1946 Cal 23 (30) : I L E (1944) 
2 Oal 101. 

[10] In cases of “fraud upon the minority”, if the 
wrong-doer has the balance of power, and therefore 
the company does not tahe action, there are two 
courses open, t the minority may take the risk and 
boldly use the Company’s name, or where the wrong- 
ful act is supported by the majority the minority 
share-holders can sue in their own name, or as a 
matter of convenience a share-holder can sue on be- 
half of himself and all the other share-holders. If 
however, the wrong-doers are also share-holders, these 
share-holders as a matter of course must be excluded 
from the category of plaintiffs ; hence the phrase 
“ except those who are defendants”. In such cases the 
primary fraud must be clearly indicated. It is the 
gist of the action, although no doubt the pleading or 
the particulars may be so framed as to stress the 
dom inan ce of the majority and the effectuation of the 
fraud through that dominance. Where a decision of 
the directors is attacked on the ground that it is 
ixi^urious to the Company, the directors should be 
parties. Where that act of directors so impeached 
ta been oopfirmed and is still ipapeached pnCthe 


basis that the directors have got that confirmation 
by controlling the majority, still those directors 
should be parties. (Yol 28) 1941 Cal 174 (178, ISO^ : 
I L E (1941) 1 Oal 30. 

[11] Whei e the action is bi ought by share-holders, 
the plaintiffs should distinctly allege the illegality 
of the act complained of and the impossibility of get- 
ting the company to impeach its validity. Mere 
irregularities committed by the directors cannot 
give a cause of action to share-holders and entitle 
them to challenge the validity of the resolutions 
passed, and the aggrieved share-holders must appeal 
to the company. This supremacy of the majority 
is subject to certain exception. These came into play 

(1) where the act complained of is ultra vires the Com- 
pany ; (2) where the act complained of is a fraud on 
the minority ; (3) where there is an absolute neces- 
sity to waive the rule in order that there may not 
be a denial of justice. (Yol 21) 1984 Bom 243 (245). 

[12] Neither under the Companies Act nor under 
the Co-operative Societies Act is there any statutory 
provision which entitles the creditor to treat mem- 
bers of a society with unlimited liability differently 
from the members of a society with limited liability 
Creditors cannot proceed directly against indi\ idual 
members for the debts of society, until there is a 
winding up. (Yol 18; 1931 Pat 821 (323) : 11 Pat 
174 (FB). 

[13] The effect of incoipoiation is to make the 
body corporate a separate legal entity. A person 
must look to its assets for payment and can only 
call upon individual members to contribute in case 
the Act or charter so provides. (Yol 18) 1981 Pat 
321 (321) : 11 Pat 174 (F B>. 

[14] The Court •has jurisdiction to entertain suit 
by share-holders against the company in respect of 
the infringement of their rights as share-holders, 
the right of exercising their individual votes, when 
the interests of justice so required. (Yol 19) 1932 
Had 100 (108) (DB). 

SECTION 24— Note 1. 

[1] Certificate of incorporation is conclusive as 
to the fact of incorporation and that all the previous 
requisites of the Act in lespect of registration have 
been complied with. The statutory condition that 
memorandum of association must be signed by seven 
persons is as much a condition of registration as 
any other requisition to be found in the Act which is 
preliminary to registration, (1918) 40 Cal 1 (17) : 
89 Ind App 237 : 6 Dow Bur Eul 110 (PC). 

[2] Under this section the memorandum of asso- 
ciation and thej>xospectus must be deemed to have 
been properly signed, registered and presented to the 
registrar, and that no evidence can be admitted to 

' the contrary. (1928) 26 All L Jour 347 (348). 

[3] The memorandum and articles of association 
having been registered the certificate of the registrar 
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Ccpici of i,umo- 25. (J) Every company shall send to every member, a[at his re- 

lari and a, ildcb quest aud v.ithin fourteen days thereof j on payment of one rupee or such 
be ghen to h.cm- ]ggg the company may prescribe, a cop^^ of the memorandum and 

of the articles (if any). 

(j^) If a company- makes default in complying i^'ith the requirements of this section, it 
shnll be liable for each offence to a fine not exceeding ten rupees. 

[1882— S. 42; [1908) 8 Edw. VII, C 69— S. 18; [1929) 19 & 20 Geo. V, C. 23— S. 23]. 

[a] Sybstituted by the Indian Companies [Amendment) Act, 1936 [22 [XXII] of 1936), S. 11, for “at his 
request, and’*. ** [15-1-1937]. 

Alteration of a[25A. (l) "Where an alteration is made in the memorandum or arti- 

^ailidet^to^U mttd- ^ company, every copy of the memorandum or articles issued after 

in Lveryco}jy. ^ til® of the alteration shall be in accordance with the alteration. 

(^) If, where any such alteration has been made, the company at any time after the date 
of the alteration issues any copies of the memorandum or articles which are not in accord- 
ance T\ith the alteration, it shall be liable to a fine not exceeding ten rupees for each copy so 
issued and every ofiicer of the company who is knowingly and wilfully in default shall be 
liable to the like penalty.] 

[1929— S. 19 & 20 Geo. V, C. 23— S. 24], 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 [22 [XXII] of 1936), S. 12. [15-1-1937]. 

OBJECTS AND REASONS 

This section followb S, 24 of the English Act, (3), containing similar provisions, have been repealed 

1929, in providing that the memorandum or articles by the amending Act of 1936. The insertion of the 

of a company should show all changes made there- words ’knowingly and wilfully* has been made to 

in. As this section is made applicable to articles, ensure that an unintentional default is not to be 

S. 50, sub-Ss. (3) and (4) anb S,* 71, sub-Ss. (2) and penalised. — See S.O*R. and S.0,R., 1936. 


Association not for Profit. 

Pow^ to dispense 26. (i) Where it is proved to the satisfaction of the a[Central Govern- 
ment] that an association capable of being formed as a limited company has 
and other cornpanies- been or IS about to be formed for promoting commerce, art, science, “[reli- 
gion], charity, or any other useful object^ and applies or intends to apply 
its piofits (if any) or other income in promoting its objects, and to prohibit the payment of any 
dividend to its members the ^[Oentral Government] may, by license under the hand of one of 
its Secretaries, direct that the association be registered as a company with limited liability, 
'v\ithout the addition of the word “Limited” to its name, and the association may be register- 
ed accordingly. 

(2) A license by the ^[Oentral Government] under this section may be Ranted on such 
conditions and subject to such regulations as the a- [Central Government] thiiis fit, and those 
conditions and regulations shall be binding on the association, and shall, if the a [Central 
Government] so directs, be inserted in the memorandum and articles, or in one of those 
documents. 

(3) The association shall on registration enjoy all the privileges of limited companies, 
and be subject to all their obligations, except those of using the word “Limited” as any part of 
its name, and of publishing its name, <^[and of sending lists of members to the registrar]. 


Section 24 (contd,) 

is coEcIusive that the parties have become an incor 
porated body. (1876) 2 Oh D 610 (616). 

■, 'tke following case : (1920 

1 Ch I) 201 (213)* 

SECTION 2S-A. 

This beotion is newly inserted by the Amendim 
Act of 1986 and follows S. 24 of the English Act, 1929 
in providing that the memorandum should show al 
ciianges anade therein. Prior to the insertion of this 
potion, provfeions similar to this section were inclu- 
ded m Ss. 60 (3) and (4) and Ss. 71 (2) and (3) whicl 
now omitted by the Amending Aot of 198( 
'-Bee S. 0. R. and Sw C. R. 1986. 


The insertion of the words ‘ knowingly and wil-* 
fully, has been made to ensure that an unintentional 
default is not to be penalised — S 0 E 1936. 

SECTION 26— Note Ia 

[1] An association incorporated under S. 26 not 
for earning profits and prohibited under the law from 
declaring dividends to which no relief under S. 48, 
Income-tax is available is not exempted from 
income-tax. (Yol 23) 1936 All 764 (767). 

Where a company registered under S, 26 desires to 
alter its memorandum of association, the proper 
course for the company is to apply in the first ins* 
tance to the local Government for the approval of 
the proposed alterations and, if the Local Govern- 
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(4) A licence under this section may at any time be revoked by the ^[Central Govem- 
ment]> and upon revocation the^registrar shall enter the word “Limited^^ at the end of the 
name of the association upon -the register, and the association shall cease to enjoy the 
exemptions and privileges granted by this section: 

Provided that, before a licence is so revoked, the a [Central Government] shall give to 
the association notice in wTiting of its intention, and shall afford the association an oppor- 
tunity of submitting a representation in opposition to the revocation. 

[1882— S. 26; (1908) 8 Edw. VII, C. 69— S. 20; (1929) 19 & 20 Geo. V, 23— S, 18 (1), (4)]. 

[a] Substituted by A.O. for “Local Government”. 

[b] Inserted by the Indian Companies (Amendment) Act, 1926 (33 [XXXni] of 1926), S. 2. 

[cj Substituted for “and of filing lists of members and directors and managers with the registrar” by the 
Indian companies (Amendment) Act, 1936 (22 [2XII] of 1936), S. 13. • [16-1-1937]. 

Gompanies limited hy Guarantee 

27 , (l) In the case of a company limited by guarantee and not having a share capital, 
and registered after the commencement of this Act, every provision in 
memorandum or articles or in any resolution of the company purport- 
b^guarant^T ^ to give any person a right to participate in the divisible profits of the 

company otherwise than as a member shall be void 

(j 9) For the purpose of the provisions of this Act relating to the memorandum of a 
company limited by guarantee and of this section, every provision in the memorandum or 
articles, or in any resolution, of any company limited by guarantee and registered after the 
^'[commencement of this Act, purporting to divide the undertaking of the company into shares 
or interests, shall be treated as a provision for a share capital, notwithstanding that the 
nominal amount or number of the shares or interests is not specified thereby. 

[(1908) 8 Edw. VII, C 69— S. 21; (1929) 19 & 20 Geo. V, C. 23— S. 21]. 

[a] he., Ist April, 1914. 


PART in 

BHASB CAPITAL, KEGIBTRATIOH OF TOUMITEB COMPANY AS LIMITED, 
AND UNLIMITED LIABILITY OF DIRECTOBS 


Distribution of Share Capital 

28 . {!) The shares or other interest of any member in a company 

Natur^of shares* shall he movable property, transferable in manner provided by the 
articles of the company. 


{2) Each share in a company having a share capital shall be distinguished by its appro- 
priate number. 

[1882— S. 44; See Sch. I, Table A, Reg«. 18 to 23. (1908) 8 Edw. VII, C. 69— S. 22; (1929) 19 & 20 
Geo. V, C 23— S. 62]. 


Section 26 (contd,) 

ment approves them then tbe High Court can enter- 
tain tbe application of tbe Company for tbe confir- 
mation of the articles. (Yol. 24) 1937 All 432 (484) : 
ILB (1937) All 202. 

(High Court wrongly ordering confirmation of 
alteration without its approval by Local Govern- 
ment — Higb Court has jurisdictaon to cancel its 
Older). 

SECTION 28— Note 1. 

[1] Shares are prima facie transferable. A res- 
triction which precludes a share-holder altogether 
from transferring may he invalid, but a restriction 
which does no more than give a right of pre-emption 
is valid. (Yol 15) 1928 P C 291 (293) (PC). 

[2] Every share-holder in a company can as of 
right transfer his share to another and the transfer is 
complete on the day the deed is signed by both par- 
ties. The provision in the Articles of Association 
that no transfer would be valid and recognised unless 
registered in the hooks and that the company could 
refuse to register a transferee without assigning rea- 
)K)ns one tor the protection of the company and 


does not prevent the passing of title. (Yol II) 1934 
Lah 178 (174) (DB). 

[3] In the absence of anything in the Articles of 
Association forbidding the same, a sale by Court of 
shares held by a member has the efieot of transfer- 
ring the shares to the purchaser. The burden is on 
the opponents to prove the contrary by reference to 
some provision in the Memorandum or Articles of 
Association of the company. (Yol 16) 1928 Mad 671 
(674) (DB). 

[4] Transfer of shares otherwise than as provided 
by the Companies Act and the Articles of Association 
is invalid. A transferee without a proper conve- 
yance has only an eq.uitable right to compel the ven- 
dor to execute the proper conveyance upon which his 
tatle may be perfected. In the case of a sale of shares 
through Court, there is no further deed of transfer to 
be executed. Hence a purchaser of shares at a Court 
sale has priority over an assignee of shares in res- 
pect of which proper conveyance has not been made 
(Yol 10) 1923 Mad 241 (244, 246) ; 46 Mad 537 (B B). 

[6] The purchaser of shares at Court sale is in no 
way in a superior position to that of a transferee by 
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29. A certificate, under the common seal of the company, specifying any shares or 
Ctitifcate of stock held by any member, shall be prima facie evidence of the title of 
short s or !)tock» the member to the shares or stock therein specified. 

:i882— S.S4; (1908) 8*Edw. VII, C,.69— S. 23; (1929) S. 19 & 20 Geo. V. C. 23— S. 68]. 


30. (I) The subscribers of the memorandum of a company shall be deemed to have 

DeTlnition of agreed to become membps of the company, and on its registration shall 
*’memher^\ be entered as members in its register of members. 


(j 9) Every other person ^ho agrees to become a member of a company, and whose name 
is entered in its register of members, shall be a member of the company. 

[1882— S. 45; (1908) 8 Edw. VII, C. 69— S. 24; (1929) 19 & 20 Geo. V, C. 23— S. 25]. 


Section 28 (contd,) 

2 l piivate sale, so far as the powers of the company 
in dealing with the transfer applications are con- 
cerned. (Yol 3) 1916 Bom 147 (150) ; 41 Bom 76 (DB). 

[6] Under the English Law, a share is a * Ghose- 
in-aetion *. But in India, a share is not a chose-in- 
action. (Vol 30) 1943 ilad 74 (76) : I L E (1943) 
Mad 115 (DB). 

[7] The right of a share-holder to transfer his 
shares in a company is absolute subject to any res- 
triction imposed by the articles of association. 
(Vol 30) 1943 Mad 743 (747). 

[8] The term * goods ’ as defined in the Sale of 
Goods Act, 1930, S. 2 (7) now includes stock and 
shares. 

[9] A company cannot exercise wide powers of 
accepting a surrender. It can only .accept a surren- 
der of shares under condition and limitations under 
which shares can be forfeited. To hold that a com- 
pany by a resolution of its directors accept surrender 
of shares would be to allow a company to reduce its 
capital at its pleasure. (Yol 15) 1928 Lab 240 (241). 

SECTION 29— Note 1. 

[1] As to the meaning of ** stock ” see Notes on. 
S.50. 

[2] Certificates of shares are not ‘document of 
title to goods within the meaning of S. 178 of the 
Contract Act. (See also Sale of Goods Act, 1930, 
S. 2 (4). (Yol 4) 1917 Gal 399 (401) (S B). 

[3] Share certificates accompanied by transfer 
forms signed in blank by the registered holder are 
goods. (Yol 18) 1926 P 0 38 (40) : 60 Bom 360 : 
63 Lad App 92 (P C). 

SECTION 30— SYNOPSIS. 

1. Applicability and Scope. 

2. Section 30 (l). 

3. Section 30 (2). 

Cognate Sections* 

Allotment of shares — 101, 102, 104. 

Director, defect in appointment of — 

Efiect on allotment of shares — 86. 

1. Applicability and Scope.— [1] As aEegister- 
ed share-holder has a vested interest in the property 
of the company and gets certain rights he must also 
be subjected to the burdens attached to it. (Yol 1) 
1914 Bom 128 (129) : 89 Bom 331 (DB) (Obligation 
to pay calls in the future). 

[23 A minor may be a member of a company. 
(Yol 1) 1914 Bom 128 (129) : 39 Bom 331 (DB). 

[3] Share-holder who was a minor at the date of 
allotment of shares but after attaining majority 
received dividends and raised no objection to his 
name being included in the register of members is 


estopped from denying as between himself and the 
company’s representatives that he is a share-holder. 
(Yol 1) 1914 Bom 128 (129) : 39 Bom 331 (DB). 

[4] Shares transferred to person as qualification 
for directorship without payment — Such person 
holding out that he is share-holder .and member of 
company — Liquidation of company — He is estopped 
from denying that he is share-holder or member of 
company. (Yol 23) 1936 Lab 480 (481) : 17 Lah 676. 

[6] Where a company by its resolution expels a 
member without any power under the articles of the 
company as the resolution of expulsion has no effect; 
the expelled member remains both as a share-holder, 
and a member. (Yol 28) 1941 Mad 364 (365). 

[6] The membership in a mutual benefit fund is 
not terminated by the mere appropriation of the 
share capital of a member towards the amount due 
by him to the fund in the absence of any forfeiture. 
(Yol 23) 1936 Mad 97(97) (DB). 

2. Section 30 (1). — [1] The signatories to the 
Memorandum of Association become the first mem- 
bers of the Company from the date of incorporation. 
The fact that no shares are allotted to a signatory 
and that he has ceased to be treated as a member for 
a considerable time does not relieve him from liabi- 
lity and he is liable to be placed on tbe list of contri- 
butories. (Yol 21) 1934 Sind 89 (42, 43) (A^med in 
(Yol 25) 1988 Sind 187 : 32 Sind L R 167.) 

[2] Express allotment of shares to subscriber to 
the Memorandum of Association is necessary in order 
to give rise to liability to pay up value of the shares. 
(Yol 26) 1939 Mad 498 (498). 

[3] Under S. 30, a person shall be deemed to have 
agreed to^ecome a member of the company on his 
subscribing to the memorandum and on its registra- 
tion can properly be entered as a member. He can- 
not plead that he subscribed to the memorandum 
subject to certain reservation. (1928) 26 All L Jour 
347 (348). 

[4] By merely subscribing to the memorandum a 
person becomes the member and on bis death bis 
heirs can be placed in tbe list of contributories in 
winding up. (See S. 160). (Yol 20) 1933 All 334 
(837) : 65 All 417 (D B). 

[5] Tbe first portion of Sub-S. (1) of S. 80 lays 
down a rule of substantive law ; the second portion 
lays down a rule of procedure and it does not govern 
the earlier portion. The mere omission of the entry 
of tbe names of subscribers to the memorandum does 
not negative their membership. (Yol 13) 1926 Ali 
660 (551) ; 48 All 580 * (Yol 21) 1934 Sind 39 (431 

[6] Person signing Memorandum of Associaticfl 
and agreeing to purchase certain shares — Subs^ 
quently, but before registration of company, subse- 
criber asking promoter to rescind his agreement on 
ground of misrepresentation of promoter — ^Suhscri- 
W held could not rescind on ground of misrep£esdx^-( 
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btcnj h.cmlers. 31, (i) Every company shall keep in one or more books a register of its 

members, and enter therein the following particulars : — 

(i) the names and addresses, and the occupations, if any, of the members, and, in 

the Case of a company having a share capital, a statement of the shares held 
by each member, distinguishing each share by ^ its number, and of the 
amount paid or agreed to be considered as paid on the shares of each 
member ; 

(ii) the date at w hich each person was entered in the register as a member ; 

(iii) the date at which any person ceased to be a member. 

{ 2 ) if a company makes default in complying with the req.uireinents of this 
section, it shall le liable to a tine not exceeding fifty rupees for every day d^ing which the 
default continues ; and every officer of the company who knowingly and wilfully authorises 
or permits the default shall be liable to the like penalty. 

[1882-~S. 47; (1^08) 8 Edw. VII, C. 69— Ss. 25, 43; (1929) 19 & 20 Geo. V, C 23— S. 95] 


ofcQJii^anjj. n[31A. (I) Every company having more than fifty members shall, unless 

the register of members is in such a form as to constitute in itself an index, keep an index of 
the names of the members of the company and shall within fourteen days after the date on 
which any alteration is made in the register of members make any necessary alteration in 
the index. 


Section 30 (conidj 

tation of agent of company, as there was no com" 
pauy in esistence at the date of subscribing. (Vol 24) 
1937 Lab 527 (528) : I L E (1937) Lab 294. 

3.^ Section 30 (2). — [1] The question whether a 
particular person has agreed to become a member 
of a company is a question of fact. (1912) 36 Bom 
557 (560). 

[2] Where a person has been given shares or shares 
have been transferred to him, as qualification for a 
directorship without any payment, such a transfer 
makes the transferee a member of the company. 
(Vol 23) 1936 Lab 480 (481) ; 17 Lah 576. 

^ [33 Agreement by a person to take shares makes 
him share-holder and his name must be entered in the 
register. (Vol 19) 1932 P 0 212 (215) (PC). 

[4] Only a person who is on the register is in the 
full sense of the word owner of the shares. (Vol 80) 
1943 Mad 111 (114). 

[5] A person is entitled to revoke his aiiplication 
for shares in company when, before the data of the 
a llotment the prospectus of the company is changed 
in material particulars. (Vol 29) 1942 Madr656 (656) : 
I L E (1943) Mad 133. 

[6] In the case of conditional applications the 
rule is that if the condition attached to the applica- 
tion is a condition precedent there is no contract 
until the condition is complied with, but if the condi- 
tion attached is collateral or subsequent, the agree- 
ment is concluded by allotment and registration and 
the fact that the collateral condition has not been ful- 
filled will not afiect the applicant's position as a 
share-holder. (1912) 86 Bom 557 (562) (Case decided 
underS-aSofActVI of 1882. *(1918) 35 All 538(540) 
(Shares applied for subject to a condition precedent 
and ;^rtly paid for— K}ondition not fulfilled. — ^Eesolu- 
tion of company to refund part payment — ^Liquida- 
tion before payment could be made — ^Held applicant 
was not a member but only a creditor.) 

£7] Objeciion on the ground of non-fulfilment of 
a condition cannot be raised subsequent to incorpora- 
tion. (Vol 28) 1941 Cal 143 (143) : I L E (1940) 2 
Cal 175. 

£3] Person induced to apply for shares of com- 
"^ny owing to misrepresentation or fraud— Eepudia- 
tmaa or avoidanoe of contract by share-holder must be 


within reasonable time and before commencement of 
proceedings for winding up. (V ol 25) 1988 All 193 
(194) : I L E (1938) All 301. 

[9] Allotment of shares by directors at their 
meeting — ^Pive out of six directors present at meeting 
— Sanction of general meeting- required under Arti- 
cles of association — ^Allotment held could not be 
avoided. (Vol 83) 1946 Mad 35 (86. 87) : I L B (1945) 
Mad 728. 

[10] Where in the event of a company not making 
a profit the shares were not to be paid for at all, the 
share-holder is a ‘bogus* share-holder. This is opposed 
to the whole object of the Companies Act. (1912) 36 
Bom 657 (662). 

SECTION 31— Note 1. 

Cognate sections. 

Branch register — 41, 42. 

Inspection of register — 86. 

Power of Court to rectify register — 38, 39. 

Power to close register — 37. 

Eegister to be evidence — 40. 

Share-warrant, registration of name of bearer of 
-45. 

Subscribers of memorandum — ^Bntry of, in register 
—30. 

Trust not to be entered*on register — 32. 

£1] For the purpose of taxation, the place where 
the register of the company is to be kept according to 
law determines the locality of the share for it is there 
that the shares can be effectually dealt with. (Vol 17) 
1930 P 0 10 (12) (P 0). (Share-holder domiciled in 
New York— Company of which he was share-holder 
incorporated in Ontario — On death of share-holder 
share being personal estate held liable to succes- 
sion duty in Ontario. * (Vol 26) 1939 Bom 447 (447): 
I L E (1989) Bom 611 (D B). (Wakf property consist- 
ing of immovable property and shares situate in 
Burma — Shares in companies registered in Eangoon— 
Mutawalli residing in Surat cannot be called upon to 
contribute to Wakf administration found under S. 61, 
Mussalman, Wakf (Bom. Amendment) Act, 1935.) 

Section 31-A. 

[1] The words ‘knowingly and wilfully* have been 
inserted in Sub-S. (3) to ensure that an unintentional 
default is not to be penalised. 
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(2) The index, which may be in the form of a card index, snail in respect of each 
member contain a sufficient indication to enable the account of that member in the register 
to be readily found. 

(3) If default is made in complying with this section, the company and every officer 
of the company who is knowingly and wilfully in default shall be liable to a fine not 
exceeding fifty rupees.] 

[(1929) 19 & 20 Geo. V, C 23— S. 96] 

W Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1986), S. 14. [15—1 — 1937] 


tersa^d^^umn^rlj^ 32 , (j) Every company having a share capital shall a [within eighteen 
months from its ineori)oration and thereafter] once at least in every year make a list of all 
persons who, on the day of the first or only ordinary general meeting in the-year, are mem- 
bers of the company, and of all persons who have ceased to be members since the date of the 
last return or (in the case of the first return) of the incorporation of the company. 

(2) The list shall state the names, addresses, and occupations of all the past and 
present members therein mentioned, and the number of shares held by each of the existing 
members at the date of the return, specifying shares transferred since the date of the last 
return or (in the case of the first return) of the incorporation of the company by persons 
who are still members and persons who have ceased to be members respectively and the 
dates of registration of the transfers, and shall contain a summary distinguishing between 
shares issued for cash and shares issued as fully or partly paid up otherwise than in cash, 
and specifying the following particulars : — 

(a) the amount of the share capital of the company, and the number of the shares 

into which it is divided ; 

(b) the number of shares taken from the commencement of the company up to the 

. date of the return; 

(c) the amount called up on each share ; 

(d) the total amount of calls received ; 

(e) the total amount of calls unpaid ; 

(/) the total amount of the sums (if any) paid by way of commission in respect of 
any shares or debentures, or allowed by way of discount b[in respect of any 
shares or debentures], since the date of the last return c[or so much thereof 
as has not been written off at the date of the return] ; 

(g) the total number of shares forfeited ; 

(h) the total amount of shares or stock for which share-warrants are outstanding 

at the date of the return ; 

(i) the total amount of share-warrants issued and surrendered respectively since 

the date of the last return ; 


SECTION 32— Note I. 

Cognate sections 

Commissions and discounts — ^105 to 106, 

Debentures and floating charges — 126 to 129, 
Directors— 83A to 87, Begs. 68 to 94. 

Mortgages and charges— 109 to 125. 

Shares, call on— Begs. 12 to 17. 

Shares, conversion of, into stock— 60, 51. 

Shares, forfeiture of — ^Begs. 24 to 30. 
Share-warrants— 43 to 48, Begs. 35 to 40. 

[1] As to the definition of ‘officer*, see S. 2 (1) (11). 
1^] An officer of a company cannot he convicted 

under this secMon unless it is found that he know- 

ingly and wilfully authorised or permitted the 
default. 

[S] Words ‘knowingly’ and ‘wilfully’ in Sub-S. (5) 
connote^an mtentional default. Where the default is 
va&relj madverteat, accused should not be convicted. 


(Vol 16) 1929 Lah 836 (837) : 10 Lah 521 : 31 Or D 
Jour 341. 

[4] The words ‘knowingly’ and ‘wilfully* are used 
in S. 32. with reference only to the officers of the 
•company and not to the company itself. The Oompany 
is always liable where the return is not sent in; hut 
^;he officers of the company are liable only if they 
knowingly or wilfully authorise or permit the 
default. (Vol 29) 1942 Mad 76 (76) : 43 Or D Jour 
138 * (Vol 21) 1934 Oal 63 (64) : 35 Orl L Jour 492. 

[6] Where in a charge under S. 82 (6) the lower 
Oourt found that certain entries did not agree with 
the figures in papers filed previously and there was 
no evidence that the previous returns were correct it 
was held that the whole charge failed in the absence 
of evidence of the correctness of the previous returns. 
(Vol 19) 1982 Mad 497 (498, 499) : 33 Or D Jour (589) 
* (Vol 29) 1942 Oal 225 (225) : 43 Or L Jour 466. (No 
■finding that conduct of accused amounted to know- 
ingly or wilfully authorising or permitting default 
— Oonvictiou set aside). 
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(k) c^[the number of shares or amount of stock comprised in each sharewarrant ; 

(l) the names and addresses of the persons who at the date of the return are the 

directors of the company and ^of the persons (if any) who at the said date 
are d[the managers or managing agents of the company, and the changes in 
the personnel of the directors, managers and managing agents since the 
last return together with the dates on which they took place] 5 and 

(m) the total amount of debt due from the company in respect of all mortgages and 

charges which are required to be registered with the registrar under this Act. 

( 5 ) The above list and summary’’ shall be contained in a separate part of the register 
of members, and shall be completed within e[ twenty-one days] after the day of the first or 
only ordinary general meeting in the j^ear, and the company shall forthwith file with the 
registrar a copy signed by a director or by the manager or the secretary of the company, 
together with a certificate from such director, manager or secretary that the list and 
summary state the facts as they stood on the day aforesaid. ^ 

f[(4) A private company shall send "with the annual return required by sub-S. (1), a 
certificate signed by a director or other officer of the company that the company has not, since 
the date of the last reton or, in the case of a first return, since the date of the incorporation 
£ company, issued any invitation to the public to subscribe for any shares or debentures 

r company, and the annual return discloses the fact that the number of members 

of the conapany exceeds fifty, also a certificate so signed that the excess consists wholly of 
persons who under sub-clause of clause 13 of sub-S. (1) of S. 2 are not to be included in 
reckoning the number of fifty.] 


•+ of this section, 

It shall be liable to a fine not exceeding fifty rupees for every day during which the default 
continues, and every officer of the company who knowingly and wilfully authorises or 
permits the default shall be liable to the like penalty. 

^ ^1908) 8 Edw. VII, C. 69— S. 26; (1929) 19 & 20 Geo. V, C 23— Ss. 108,. 


[a] Inserted by the Indian Companies (Amendment) Act, 1986 (22 [xyTT] of 1936). S. 15^ [1S*1-1937], 

[bl Substituted^ ifeid, for ‘‘in respect of any debentures.” 

[c] Addedr ibid. 


Section 32 (contd,) 

[6] Forfeiture recognised in S. 32 (2) (g) and 
Sch. rH Form E is not limited to forfeiture for non- 
payment of calls only. Regulations 24 to 30 in Table 
A do not control the section or the form. The Act 
sanctions forfeiture generally, that is to say, forfei- 
ture as a means to get rid of a member who is in 
default either in payment of calls or in observing or 
performing other rules and regulations of the com- 
pany. (1945) 49 Oal W N 502 (509). 

[73 Purely arithmetical mistakes in additions in 
the returns filed — ^Accused held cannot be convicted, 
(Vol 19) 1982 Mad 497 (499) : 38 Or L ;r 589. 

[8] If an officer of the company knows of the fact 
of non-compliance with the requirements of the sec- 
tion and takes no steps to have them complied with, 
it can be held that he permitted the defaults to con- 
tinue. In order that a conviction under this section 
of an officer may be sustained, the only thing the pro- 
secution has to prove is that the particular officer 
knowingly and wilfully authorised or permitted the 
defaults. The offence is complete if the officer knew 
of the defaults and permitted them ; it is not neces- 
sary further to prove that he authorised those 
defaults. (Yol 23) 1936 Cal 237 (238) : 37 Or L Jour 
552. 

[9] A person charged under this section is no 
entitled to plead by way of defence the impossibility 
of complying with it by reason of no general meeting 
having been held, at any rate when he himself is 
also a party to the default in holding the meeting. 
(1911) 1KB 588 (692> 

(Vol 29) 1942 Oal 225 (226): 43 Or K Jour 


[10] Where a director is convicted under B. 76, 
his further conviction under S. 32 may be dropped. 
(Vol 29) 1942 Gal 225 (225) : 43 Or L Jour 466. 

[11] The offence contemplated by S. 32 (5) is a 
continuing offence. The obligation to forward to the 
Registrar the summary and list specified in this sec- 
tion does not come to an end on the date on which 
by default on the part of every officer of the com- 
pany, the penalty begins to accrue. Hence any 
person who acts as an officer of the company during 
the continuance of the offence becomes liable 
ther he was legally appointed or not. (Yol 8j 1916 
Hah 897 (399, 400) : 17 Or L Jour 242. 

[12] The fact that the managing director and 
chief secretary have resigned their position before 
the prosecution for non-compliance^ with the provi- 
sions of this section was started, without resigning 
thereby their post as director does not free them 
from their liability. (Yol 1) 1914 Lah 125 (126) (DB): 
15 Or Ii J 300 (301) : (Case under Companies Act, 
1882, Ss. 48, 50). 

[13] Under the Punjab Government Hotification 
Ho. 3, dated 23rd February 1910, Registrar of the 
Joint Stock Companies can authorise any person to 
institute complaints of offences. (Yol 3) 1916 Lah 
397 (398) : 17 Or L Jour 242. (Case decided under 
Companies Act, 1882). 

[14] When the conviction is not of the managing 
director but of a company, company acting through 
a properly authorised .agent is the proper appellant 
and notVthe managingEdirector. (Y q 1 21) 1934 Oal 63 
(68) : 86 Or L Jour 492. 
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[cc] This seems to be a discrepancy, Even in the book published by the Government this clause is 
lettered (k) instead of (J), 

[d] Substituted, ibid, for “the Managers of the company”, 

[cj Substituted, ibid, for “seven days”, 

[f] Inserted, ibid, 

[g] Sub-S, {4) renumbered as Sub-S, (5), ibid, 

OBJECTS AND REASONS 


“We have altered the date up to which the list and 
summary lequired by clause 32 (now S. 32) is to be 
prepared" We are of the opinion that the day of the 
general meeting ’s the most suitable date from every 
point of view. We ha\e ameuded clause (82) (2) (*) 
so as to provide foi the inclusion in the particulars 
required thereby of the names of the managers of the 
company. We think this important in view of the 
peculiar position which managing agents occupy in 
this country. We have amended sub-clause (3) of the 
same clause so as to require a certificate only of the 


fact that the list and summary are as they stood in 
the day of the general meeting.” — S.O.K., 1933. 

Ammdment made in 1936. — Sub-S. ((1) of S. 32 as 
it stood prior to the amendment did not clearly show 
when the first list of members was to be prepared if a 
company was incorporated towards the end of a year. 
Confusion was also caused by the use of the words 
first or ordinary general meeting’. The amendment 
made in 1936 is designed to remove this uncertainty 
and confusion . — See S.O.B., 1936, 01. 12. 


Trusts not to be 
entered on register. 


33. No notice of any trust, expressed, implied or constructive 
shall be entered on the register, or be receivable by the registrar. 


[1882— S. 53; (1908) 8 Edw. VH, C. 69— S. 27; (1929) 19 & 20 Geo, V, C, 23— S. 101] 


a[34. (i) An application for the registration of the transfer of shares 
Transfer of ^ company may be made either by the transferor or the transferee, pro- 

^ vided that where such application is made by the transferor no registration 

shall in the case of partly paid shares be effected unless the company gives notice of the applica- 
tion to the transferee and subject to the provisions of sub-S. b[(7)] the company shall, unless 
objection is made by the transferee within two weeks from the date of receipt of the notice, 
enter in its register of members the name of the transferee in the same manner and subject 
to the same conditions as if the application for registration was made by the transferee. 


(j 9) For the purposes of sub-S. (1) notice t 
duly given if despatched by prepaid post to th( 
ment of transfer and shall be deemed to have 

SECTION 33— Note 1. 

[1] Though a company is not bound to recognise 
a trust in respect of its shares, it would not prevent 
the Court from recognising it and considering the 
rights between the parties. (Yol 18) 1931 Bom 269 
(271, 272) (DB). 

[2] A share in a joint stock company is capable 
of equitable assignment and can be a subject of a 
trust. S. 33 which forbids notice of a trust to be 
entered on the register implies that there can be a 
trust of shares. (1943) 45 Bom L E 46 (50). 

[3] Where the articles of association of a com- 
pany provide that the company should have a para- 
mount lien upon every share for all debts due from 
the holder thereof the company cannot, in respect of 
moneys which became due from the share-holders to 
the company after notice of the deposit of the shares 
by them with the mortgagees* claim priority over 
the advances made by the mortgagee after such 
notice. (1931) 33 Bom L E 184 (195, 201, 202). 

[4] Both husband and wife cannot be made liable 
for call money due where the wife is only a benami- 
dar for the husband. The company can compel the 
wife alone to pay. (Vol 30) 1943 Cal 440 (4410 (DB). 

SECTION 34— SYNOPSIS, 

1. Amendment — ^Effect of. 

2. Necessary formalities. 

3. Priority. 

4. Refusal to transfer. 

5. Transfer imd transmlseioxi. 


0 the transferee shall be deemed to have been 
3 transferee at the address given in the instru- 
been delivered in the ordinary course of post. 

Cognate secUona 

Transfer, avoidance of, after oommenoement of 
winding up. — 227. 

Transfer by a legal representative— 35. 

1. Amendment — ^Effect of — See the objects and 
reasons given under the text of this section above» 

2. Necessary formalities. — [1] Where a share- 
holder purports to transfer his share, the transfer 
must include the right to get on the register of the 
shareholders and to become a shareholder in his 
stead. The transfer must be operative to divest him 
of this right and vest it in the transferee. If he effects 
a sale which in law is void (J)eing in favour of person 
under legal incapacity to purchase) the transferor 
does not cease to be the legal owner and he remains 
on the register, subject to the liabilities attaching to 
his membership. (Yol. 80) 1943 Had 111 (114). 

[2] Until the transferee’s name is entered in the 
register, the dividends on the shares are also payable 
to the transferor for he is deemed to be the holder of 
the shares until the entry is made. (Vol. 23) 1936 
Bom 24 (27): 60 Bom 297. 

[3] When the shares are sold and vendee’s name is 
registered in the company’s record, the vendor is not 
entitled to a decree against company for proportionate 
dividend in spite of private agreement between the 
vendor and vendee. (Yol. 82) 1946 All 47 (48) : I L E 
(1946) All 16. 

[4] Deed of transfer of share must be executed by 
both transferor and transferee. (Yol. 10) 1928 Had 
541 (242): 46 Mad 687 (DB). 


S05 A.M. 
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(3) It shall not be lawful for the company to register a transfer of shares in or debentures 
of the company unless the proper instrument of transfer duly stampe.d and executed by the 
transferor and the transferee has been delivered to the company along with the scrip; 

Provided that, where it is proved to the satisfaction of the directors of the company that 
an instrument of transfer signed by the transferor and transferee has been lost, the company 
may, if the directors thinh fit, on an application in writing made by the transferee and bear- 
ing the stamp required by an instrument of transfer, register the transfer on such terms as 
to indemnity as the directors may think fit. 

(4) If a company refuses to register the transfer of any shares or debentures, the com- 
pany shall, within t \\'0 months from the date on which the instrument of transfer was lodged 
with the company, send to the transferee and the transferor notice of the refusal, 

(5) If default is made in complying wuth sub-S. (4) of this section, the company and 
every director, manager, secretary or other officer of the company who is knowingly a party 
to the default shall be liable to a fine not exceeding fifty rupees for every day during which 
the default continues. 


Section 34 (contdj 

[5] !rhe contrcaot is complete on the day when the 
deed of transfer of shares is signed by both the 
parties and the deed is handed over to the transferee. 
The transferee then steps into the shoes of transferor 
and becomes the owner of the shares in his place 
with all the advantages and disadvantages attached 
to the status, even though the shares are not trans- 
ferred to the transferee’s name. (Vol. 11) 1924 Dah 
173 (174. 175) (DB). 

[6] The transferee in eases of transfers of shares in 
blank has the right to fill in the necessary particulars 
Including his own name as transferee and the date of 
the transfer after the death of the original transferor. 
The instrument then is complete and transferee is 
entitled to have his name registered as the holder of 
the shares in the company’s registers. (Y ol. 29) 1942 
Oal 461 (464): I L E (1942) 1 Oal 122. 

- [7] Before a share-holder can get himself removed 
and anoth er person can come in his stead, both must 
conform to regulations of the company. (Yol 30) 
1943 Mad 111 (114). 

[8] An article of company conferring power on 
directors to transfer shares without an instrument 
of transfer is ultra vires, (Yol 28) 1941 Mad 854 
(355). 

” [9] Transfer of shares by a director without re- 
quisite formalities will not he recognised and trans- 
feror will still remain a contributory. (Yol 2) 1915 
Dah 320 (321). 

£10] Companies Act does not contemplate the 
registration of the name of a firm as holder of its 
shares, hut only indlvidiials or other legal entities. 
An application is therefore not maintainable when 
irainsfer is made in firm name of partnership concern 
and not in the name of any person. (Yol 81) 1944 
Oudh 318 (821). 

£11] A gift of certain shares was intended by the 
transferor to take effect by way of transfer. He did 
not intend any trust and died before the transfer 
deed was completed; nor was the deed presented for 
registration before the company during his life time. 
It was held that there was no equity in perfecting the 
imperfect gift and that the intended transfer could 
not also he held to operate as a declaration of trust. 
(Yol 8) 1921 Oal 148 (149); 48 Oal 986. 

£12] For registration as a share-holder a person 
must present to the company the share script aooom- 
j^ied by a duly stamped and signed transfer-deed. 
WolS® 1946 Bom 149 (161); IDE (1945) Bom 334 


[13] Where a transferee complies with all the 
necessary formalities there is no duty on his part to 
see that the company has carried out its part in re- 
gistering the transfer in strict accordance with the 
articles of association. Where according to articles 
of association two directors were to decide the re- 
gistration of transfer of shares it was held simply 
because one only did it, it was not invalid. (1911) 6 
Low Bur Eul 152 (157). 

3. Priority. — [1] On confirmation of Court sale 
and issue of order under 0. 21, E. 79, Civil P.O. no 
further steps are required to be taken by the Code 
for completing the sale of shares. All that remains 
for the company is to signify or to withhold its assent 
to the transfer. The auction-purchaser has therefore 
priority over the private transferee from the share- 
holder who has not got the assignment in the man- 
ner required by law and is thus merely a holder of 
an equitable contract. (Yol 10) 1923 Mad 241j(246) : 
45 Mad 537 (DB). 

[2] As between two persons claiming title to 
shares in a company which are registered in the 
name of third person, priority of title prevails unless 
the later claimant can show that as between himself 
and the company he had acquired the full status of a 
share-holder before the company received the notice 
of the first claimant’s claim, (1912) 36 Bom 334 
(337). 

4. Refusal to transfer. — [1] A transfer .of a 
share cannot take effect without the sanction of 
company. (Vol 14) 1927 Lah 797 (797) (DB). 

£2] It is in the discretion of the company to 
recognise or not a transfer whether it is private or 
by Court auction. (Yol 10) 1923 Mad 241 (242) ; 
45 Mad 587 (DB). 

[3] Directors refusing to consent to the registra- 

tion of transfer of shares are not bound to state their 
reasons for the refusal. If they do not state their 
reasons, they must, in the absence of evidence to the 
contrary, be assumed to have acted bona fide and 
honestly in the interest of the company. To vitiate 
the* exercise of their powers it must he shown by evi- 
dence that they were acting arbitrarily and caprici- 
ously or from some improper motive. (1931) 33 Bom 
L E 184 (197) (1892) 16 Bom 80 (90. 91.) (But the 

refusal must be on the personal objection to the 
transferee and not because the transferee declines to 
pledge himself to hold a particular view as held by 
the directors.) * (Yol 28) 1941 All 360 (362, 363): 

I L E (1941) All 671. (Willingness of the majority 
of the share-»holderB tp recognise the transfer is ahso- 
lutely inunaterial.) • (1900) 23 All 410 (412) •(yol 22) 
1986 784 (784). 
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(G) XothiDg in snb-S. (3) shall prejudice any power of the coropany to register as share- 
holder or debenture holder any person to v,ham the right to any shares in or debentures of 
the company has been transmitted by operation of law. 

(7) Nothing in this section shall prejudice any power of the company under its articles 
to refuse to register the U'ansfer of any shares.] 

[18S2— S. 29; See Sch I, Table A. Regs. 18 to 20 (1908) 8 Edw. VII, C. 69— S. 28; (1929) 19 & 20 
Geo. V, C. 23— Ss. 63, 65, 66]. 

[a] Substituted by the Indian CompanieB (Amendment) Act, 1936 [X2II] of 1936), S. 16 for the 

original section. [16-1-1937], 

[b] Substituted, ibid, 1938 (2 [11] of 1938), S. 3. [26-2-1938]. 


OBJECTS AND REASONS 


Amendments made in 1936 , — The Act as it stood 
prior to its amendment in 1936 did not lay down the 
procedure for the transfer of shares; this was general- 
ly provided for in the articles of the company. 
Undue restrictions upon transfers and undue delay in 
registering transfers were not uncommon. The 
section now substituted by the amending Act in 1936, 
while leaving a discretion with the directors to refuse 
transfer requires for a transfer application either by 
the transferor or transferee, notice by the transferee 
in the case of an application by the tiansferor, the 


use of the proper instrument of transfer required by 
the company in the case of an application by the 
transferee. It also prescribes the time limit within 
which an objection by a transferee may be made or a 
refusal to register a transfer must be communicated. 
See S.O.R., 1936, Cl. 13. 

“The new sub-S. (6) of S. 34 mahes it clear that 
there is no intention in anything contained in the 
section to afiect the right of a company to refuse to 
register a transfer of shares, where that right exists 
by virtue of tbe articles.”— -S.O.R., 1936. 


Section 34 (contd,) 

[4] The right of a share-holder to transfer his 
shares in a company is absolute as it is inherent in 
the ownership of the shares; but it can be restricted 
by contract, which has to be found in the articles of 
association of the company. Even in a case where 
power to refuse registration of transfer of shares is 
conferred on the directors of a company in absolute 
terms, the refusal must not be arbitrary. Provided 
they act in a bona fide manner, the directors are not 
bound to give any reasons. But if they give any rea- 
sons, the Court can examine them, but it will not 
overrule the decision of the directors merely on the 
ground that it would have reached^ a different con- 
clusion. If the directors refuse registration on any 
wrong principle their act can be rectified. When 
consent for the transfer of shares is withheld by the 
directors for reasons which cannot stand scrutiny 
and no objection is raised of a personal kind against 
him on whom the shares have devolved by operation 
of law, to recognise a power in the directors to refuse 
the transfer is to countenance an abuse of powers 
vested in them for the due and efficient management 
of the company. (Yol 30) 1943 Had 743 (747, 748) * 
(1900) 22 All 410 (427, 429) (in re Bell Bros, 71/1 
689 Foil.) 

[5] Reasons for refusing to register transfers 
should not be arbitrary, capricious or wanton. Where 
the objection taken by the company for refusal to 
register the transfer is an arbitrary one in that the 
company thereby endeavours to try and avoid the 
consequence of what they considered their own prior 
mistake and to obtain a position which by their own 
deliberate act they have waived Such objection can- 
not be upheld. (1912) 6 Low Bur Rul 162(168). 

[6] Directors should refuse registration of trans- 
ler of shares when the company is insolvent though 

commenced. (Yol 2) 1915 Lab 


[7] Articles gave powers to company to refuse to 
made when share-holder was 
^ company on any account whatsoever 
and gave hen on all shares other than fully paid*up 
equitable mortgage over his 
shares— It was held that power to 
iw ^^^3Ster transfer of shares was confined to 


[8] Slight delay in according sanction to a transfer 
of shares would not justify a payment of dividends 
to a person not yet entered as a member on the books 
of the company and such a delay would not make the 
company liable to an action for damages. (Yol. 23) 
1936 Lah 207 (208). 

[9] An irregularity in a meeting of directors con- 
vened for confirmation of a transfer of a share for 
want of notice dees not invalidate a transfer duly 
made. It is enough that at the date of the winding up 
there was upon the register a transferee who was 
legally liable to the company in respect of the shares- 
(Yol. 23) 1986 Bom 24 (28) : 60 Bom 297. 

[10] As to the rights of a purchaser of shares in a 
company where the transfer of shares has been refus- 
ed by the company, see (1943) 45 Bom L R 46 (48» 49). 

[11] Arbitrary refusal by company to transfer 
shares in plaintiff’s name — ^Damages when and how 
far can be claimed stated. (Yol SO) 1943 Mad 743 
(748, 749). 

5. Transfer and transmission. — [1] Transfer and 
transmission of shares in a company are quite distinct 
from each other. The former is based upon the act 
of parties ; the latter is the result of the operation of 
law. In the case of a transmission of shares they 
continue to be subject to the original liahilities and 
if there was any lien on the shares of any sums due* 
the lien would subsist notwithstandmg the devolution 
of the shares. (Yol 30) 1943 Had 743 (747). 

[2] Articles 19 to 27 of the Articles of Association 
of a company were under the heading ‘Shares (trans- 
fer)’ and articles 28 to 30 were under the headmg 
‘Shares (transmission)’. Art. 20 provided that the 
shares in the company shall be transferred by endorse- 
ment on the certificate ip such form as shall from 
time to time be approved by the managers of the 
company. The plaintiff required the defendant com- 
pany to register in his name certain shares purchas- 
ed by him at a sale held by Court in execution of a 
decree and subsequently confirmed. On the company’s 
refusal to register his name the plaintiff brought the 
suit. It was held that the e 2 ^ression ‘ transfer ’ was 
not appropriate to indicate a sale in invitum by the 
Court as that expression was more appropriate to 
indicate what was effected or brought about by the 
will of f he person in whom the property was vested 
and that the expression ‘transmission* was more 
appropriate than the word ‘transfer* for in4ieatin|; 
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35. A transfer of the share or other interest of a deceased member of a 
Tranter cy legal company made by his legal representative shall, although the legal re- 
representafive* presentative is not himself a member, be as valid as if he had been a mem- 
ber at the time of the execution of the instrument of transfer. 

[1882— S 46; See Scb. I, Table A, Regs. 21 & 22; (1908) 8 Edw. VII, C. 62— S. 29; (1929) 19 & 20 
Geo. V, C. 23— S. 64} 

36. (i) The register of members, commencing from the date of the 
Inspection ofregis^. registration of the company ^[and the index of members] shall be kept at 
ter of7}tembers, the registered office of the company, and, except when closed under the 

provisions of this Act, shall during business hours (subject to such 
reasonable restrictions, as the company in general meeting may impose, so that not less than 
two hours in each day be allowed for inspection) be open to the inspection of any member 
gratis, and to the inspection of any other person on payment of one rupee, or such less sum 
as the company may prescribe for each inspection. ^ [Any such member or other person may 
make extracts therefrom.] 

(2) Any member or other person may require a copy of the register, or of any part 
thereof, or of the list and summary required by this Act, or any part thereof, on payment of 
six annas for every hundred words or fractional part thereof required to be copied »[ and the 
company shall cause any copy so required by any person to be sent to that person within a 
period of ten days, exclusive of non-working days and days on which the transfer books of 
the company are closed, commencing on the day next after the day on which the requirement 
is received by the company]. 

h[(5) If any inspection required under this section is refused or if any copy required 
under this section is not sent within the proper period the company and every officer of the 
company who is in default shall be liable in respect of each offence to a tine not exceeding 
twenty rupees and to a further fine not exceeding twenty rupees for every day during which 
the refusal or default continues and the Court may by an order compel an immediate 
inspection of the register and index or direct that copies required shall be sent to the per- 
sons requiring them.] 

11882— S* 55; (1908) 8 Edw. VII, C. 69— S. 30; (1929) 19 & 20 Geo. V, C. 23— S. 98] 

Ea] Inserted by the Indian CompanieB (Amendment) Act, 1936 (22 [XXII] of 1986), S. 17. [16-1-1987] 

[b] Substituted, ibid,, for the original sub-section. 


OBJECTS AND REASONS. 


Antondnienis made in J9S6 , — “ We have extended (8) of section 36 a provision enabling the Court to 
the time allowed for compliance with a request for a enforce compliance with such a request where there 
copy of the register, and have added in sub-section is undue delay. ” — S. 0. B., 1936. 


I^owertoclos regis- ^ company may, on giving ^[seven days’ previous] notice by adver- 
ser. ^ ^ tisement in some newspaper circulating in the district in which the register- 

ed office of the company is situate, close the register of members for any 
time or times not exceeding in the whole *^[forty-fiveJ days in each year ^[but not exceeding 
thirty days at a time]. 

[1882— S. 56; (1908) 8 Edw. VII. C. 69— S. 31; (1929) 19 & 20 Geo. V. C. 23— S. 99] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1986), S. 18. [16-1-19^7] 

[b] SuhsUtuted, ibid., for thirty 


Section 34 (contd*) 

assignments efEected by^some agency other than the 
transferor j the case, therefore, fell under the heading 
‘Shares (transmission)** (Vol 16) 1928 Mad 671 (674) 
(DB). 

SECTION 35— Note 1. 

[1] ^As to the liability of a legal representative as a 
contributory in case of death of member, see S. 160. 

[2] As to the meaning of * legal representative * 
see Civil P 0, S* 2 (11) ; see also Succession Act, 1926, 
Ss. 2U and 311. 

SECtlON 36— Note 1. 

[IJ ^ The provision in sub-S. (8) as regards iiYi TnA- 
TOte bei^ the Court is pre* 


sumably inserted in the Act with a view to provide for 
those contingencies in which the Court for sufficient 
reasons is satisfied that the purpose of the inspec- 
tion will be frustrated unless immediate inspection 
is ordered. (Vol. 23) 1936 All 568 (572) : 68 All 988 

[2] By sub-S. (3) as substituted by the amending 
Act of 1936, it is now provided that the Court may by 
an order “ direct that copies required shall be sent to 
the persons requiring them.” In a case decided prior 
to the above amendment it was held that the Court 
had jurisdiction to order a company to deliver a copy 
of the register of the members of the company to a 
share-holder of the company even though there was 
no express provision in the Act empowerir^ it to do 
BO. (Vol 23) 1986 All 668 (672) : 68 All 988* 
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Pozcer of Court to 
reoTifij register* 

(a) th 


38. (I) If— 

the name of any person is fraudulently or without sufficient cause entered in 
or omitted from the register of members of a company ; or 
default is made or unnecessary delay takes place in entering on the register 
the fact of any person having ceased to be a member, 


the person aggrieved, or any member of the company, or the company, may apply to the 
Court for rectification of the register. 


(j 9) The Court may either refuse the application, or may order rectification of the 
register and payment by the company of any ^mages sustained by any party aggrieved, and 
may make such order as to costs as it in its discretion thinks fit. 


SECTION 38— SYNOPSIS. 

1. Application for rectification — Sub-S. (1). 

2. Application — Parties to. 

3. Power of Court — Sub-section (2)# 

4. Question relating to title — Sub-section (3). 

5. “Direct an issue to be tried” — ^Proviso. 

6. Appeal. 

1. Application for rectification — Sub-S. (1). — 

[1] The articles of association imposed certain res- 
trictions and conditions regarding the change of name 
in the register. The company insisted on those condi- 
tions and restrictions being fulfilled. It was held 
that the company was not acting ‘without sufficient 
cause’ within the meaning of S. 38 (1) (a). (Yol 23) 
1936 Bang 52 (53). 

[2] Where the contributory has failed to show 
that his name was entered in the register fraudulently 
or without sufficient cause, rectification of share 
register by deleting a number of shares standing 
against his name cannot be ordered. (Yol. 23) 1936 
Bom 24 (29) : 60 Bom 297. 

[3] The striking out or expunging a member’s 
name from the register is an ‘omission’ within the 
meaning of S. 38 (1) (a). (Yol. 28) 1941 Mad 364 (356). 

[4] The expression ‘omission* may be inapt to 
cover cases of refusal to register. (Yol 16) 1928 Mad 
671 (673) {DB). 

[53 Shareholder who transfers his shares is 
entitled to have his transferee’s name registered on 
an application for the same on proving default or 
delay on company’s part to do the same. (Yol 2) 
1915 Bom 1 (10) : 40 Bom 134 (DB). 

[6] A mortgage of the uncalled share capital of 
the company is a person vitally interested in the 
proceedings for removal of name of a shareholder 
from the register. (Yol 7) 1920 Oal 789 (790) : 47 
Oal 901 (DB). 

[7] If names of persons are improperly added 
in the register, the remedy of the company is to apply 
imder S. 38 for rectification and not to take upon 
itself to alter the register. (Yol 38) 1946 Mad 35 
(86) ! I L R (1945) Mad 728. 

^ [8] A, the head of a mutt was allotted shares in 
his name— his successor in office applied to have 
the shares in the name of the mutt — A still alive— 
Directors demanding a transfer from A or an indem- 
nity from the^ mutt before making the change— 
Transfer or indemnity not furnished — Shares for* 
feited— -Suit for rectification by B — B adduced no 
evidence to show that A had used the funds of the 
tnuti in paying the calls— Held that B should have 
applied fox rectification under the Companies Act and 
such application would have failed as B could not 
have shown that the directors had acted capriciously 
or iweasonably m refusing to make the change* 
(1903) 26 Mad 79 (84, 85), 


[9] Transfer of shares in the firm name of a 
partnership concern and not in the name of any 
individual — ^Application for registration under this 
section is not maintainable. (Yol 31) 1944 Oudh 318 
(321). 

[10] Where a person purchases shares on condi- 
tion that he would be appointed Chairman of the 
local hoard of the bank and he is allotted shares and 
appointed Chairman, but subsequently there is a 
breach of the condition by his dismissal, his remedy 
is by an action for damages and not for getting his 
name removed from the register of the share-holders. 
(Yol 23) 1936 Lah 700 (701) t 17 Lah 793 (DB). 
(Share-holder having right to have his name 
expunged from register — No action taken for seven 
years — Bight is barred). 

2. Application — Parties to. — [1] — ^An order to 
put the transferee’s name on the register of the 
company cannot be made in an action to which the 
transferor is not a party. (Yol 15) 1928 P 0 291 
(291) (PC). 

[But see (1900) 22 All 410 (419) (DB)]. 

[2] Directors of a company are not necessary or 
proper parties to an application made under S. 88. 
(Yol 33) 1946 Lah 193 (196). 

3. Power of ^ Court— Sub-section (2). — [1] 
Court has ultimate jurisdiction to decide whether a 
transferee has a right under the Articles of Associa- 
tion to get his name registered or' not and for that 
purpose to determine whether he is a proper person. 
(1912) 14 Bom L R 919 (921). 

[2] Where the company discloses the grounds on 
which the registration of a transfer is refused, the 
Court can and should consider such grounds. (1912) 
6 Low Bur Rul 152 (167, 168). 

[3] ^ Company judge acting under S. 38 has no 
jurisdiction to appoint Receiver to take over manage- 
ment of Company — 0. 40, R 1 (i). Civil P. 0. does not 
s-PPly* (Yol 33) 1946 Lah 193 (198). 

[4] Although persons are not entiled to an order 
ex debito ju>stiUae^ the jurisdiction under S. 38 is 
unlimited with a discretion in the Court in the 
circumstances of each case. (Yol 7) 1920 Oal 789 
(^0) : 47 Oal 901 *(Yol 15) 1928 Mad 571 (578) 

[6] The exercise of jurisdiction given by S. 38 is 
discretionary, having regard to the person who is the 
applicant and to all the facts and circumstances of 
the case. (Yol 23) 1936 Bom 24 (26) : 60 Bom 297 
*(Yol 7) 1920 Low Bur 60 (50). 

[6] Section does not confer upon the Court juris- 
diction to make a roving enquiry as to whether what 
has happended is desirable or even reasonable* 
(Yol 23) 1936 Rang 52 (53). 

[7] A person who claims ^ to have been misled by 
fraud or false representation into taking shares in a 
company should raise the objection without delay, 
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(B) On any application under this section the Court may decide any question relating 
to the title of any person ^’ho is a party to the application to have his name entered in or 
omirted from the register, A\hether the question arises between members or alleged members 
or betw een members or alleged members on the one hand and the company on the other 
hand ] and generally may decide any question necessary or expedient to be decided for 
rectification of the register : 

Provided that the Court may direct an issue to be tried in which any question of law 
may be raised ; and an appeal from the decision on such an issue shall lie in the manner 
directed by the Code of Civil Procedure, 1908, on the grounds mentioned in section 100 of 
that Code. 

[1882— S. 58 ; (1908) 8 Edw. VII, C 69— S. 32 (1), (2), (3); (1929) 19 & 20 Geo. V, C 23— S. 100 
(1). (2), (3)] 

Koticc to registrar 39. In the case of a company required by this Act to file a list of its 
of rectif cation of members with the registrar, the Court, when making an order for rectifica- 
register. register, shall, by its order, direct notice of the rectification to 


Section 38 (contd.) 

(Vol 2) 1915 Lab 100 (100) (Having regard to delay of 
two years and complexity of question involved the 
High. Court refused to exercise its jurisdiction to 
rectify register under this section). 

[8] Mere delay is not by itself a ground for 

refusing to order rectification. (Yol 26) 1939 Pat 
603 (604). r 

[9] Application designed to save the expense of f 
taking out letters of administration and the transfer 
of the shares to minor applicants — ^Application should 
he rejected. (Vol 7) 1920 Low Bur 50 (60). 

[lOJ In the exercise of its discretion the Court 
will not order a Company under S, 34 to register a 
transfer, where the alleged transferor is not before 
the Court and there is real doubt as to the validity 
or bona fides of the transaction. (1882) 8 Oal 817 
(325. 326). 

[11] ®he making of an order under the section is 
discretionary and it may he refused where there is a 
conflict of evidence without prejudice to the appli- 
cant’s right to bring an action for rectification. 
(1931) 33 Bom L B 184 (203). 

[12] A, indebted to a company, deposited certain 
number of fully paid-up shares with a bank with 
intent to create an equitable mortgage. The bank 
entered on the blank transfer-deed names of two of 
its officials who were registered by the company 
as the owners of the shares. Subsequently B pur- 
chased a number of these shares ; but when asked to 
register the transfer to JB the company refused on the 
ground that a lien which they claimed to possess 
under one of the Actioles of Association upon A*s 
share had not been discharged. On an application 
for rectification of the register, it was held that the 
transfer to the officials of the bank was valid and 
that the company having registered the transfer in 
the names of the bank officials were now estopped 
from denying that they were the proprietors of these 
shares. The rectification of the register in favour of 
B was ordered. (1912) 6 Low Bur Bui 162 (158). 

[13] Quotum of three required at directors’ 
jneeting—S’ive directors at a meeting allotting shares 
to three of them — ^S. 91-B Companies Act, disen- 
titling such three from voting — Quorum not formed 
and allotment is invalid— Bectification ordered. 
(Vol 8) 1921 Bom 372 (373, 374). 

[14] ^ Board of Directors having powers to decline 
the registration of any transfer of shares unless the 
transferee is approved by them — ^Shares transferred — 
Directors requiring transferees to give undertaking 
gp to their future course of action as regards a 


particular question of policy undertaking not 
given — Seldf directors could not refuse to register 
the transfer as they had no personal objection to the 
transferees. (1892) 16 Bom 80 (90). 

4. Question relating to title— Sub-section (3).— 
[1] The Court imder sub-S. (3) can consider a 
dispute between a member wbo applies to have his 
name removed from the register and the mortgagee of 
the uncalled share capital of the company. (Vol 7) 
1920 Oal 789 (790) : 47 Oal 901 (DB). 

5. “ Direct an issue to be tried ” — Proviso. — 
[1] The proviso to S- 38 applies to the section 
generally and not only to the last sub-section. (Vol 3) 
1916 Bom 147 (149) : 41 Bom 76 (DB). 

[2] Under tbe proviso to the section the Court 
can direct an issue to be tried. (Vol 15) 1928 Mad 
571 (673) (DB). 

[8] The jurisdiction of Civil Courts to decide 
questions falling within the purview of S. 38 is not 
excluded. (Vol 15) 1928 Lah 234 (236). 

[4] The transferee of a share can bring a suit for 
the registration of his name in respect of the shares 
purchased and his remedy is not limited to the 
making of an application under S. 38. (Vol 16) 1928 
Mad 571 (581) (DB). 

[5] Where complexity of questions are involved, 
the applicant may pursue his remedy by a regular 
suit in which all the matters can he properly enquired 
into. (Vol 2) 1916 Lah 100 (100) (DB). 

[6] Where there was a defect in the constitution 
of the Board of Directors which refused to register 
the transfer of shares and the defect was not cured 
by the Articles of Association, held that the Court 
was not bound to dismiss the application for rectifi- 
cation on the ground that there had not been any 
refusal to register by a properly constituted Board, 
but might treat the defence set up as a refusal and 
deal with the application on the merits. (1900) 22 
All 410 (421). 

6. Appeal. — [1] An appeal lies from an order 
passed under this section though no issue had been 
directed upon a question of title. (1899) 26 Oal 944 
(945). 

[2] The conditions for an appeal are that the 
lower Court should have directed the trial of an issue 
involving a question of law and should have come to 
a decision on such issue. (Vol 3) 1916 Bom 147 
(148) : 41 Bom 76 (DB). 

[3] ^ Under S. 38, the District Judge is not obliged 
to decide a question of title but if he does decide or 
direct an issue to be tried, appeal will lie in the 
manner provided by S. 100. Civil P, 0. (Vol 9) 1922 
AH 268 (260) : 44 All 161,(DB). 
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be filed '^vith the registrar » [within a fortnight from the date of the completion of the 
order]. 

[X882— S. 59; (1908) 8 Eaw. VH, C 69— S. 32 (4); (1929) 19 & 20 Geo. V, C. 23— S. 100 (4)] 

[a] Added by the Indian Companies (Amendment) Act, 1936 (22 [ XXIT ] of 1936), S. 19. [15-1-1937] 

^ Register to be et'i- 40. The register of members shall be prima facie evidence of any 
matters by this Act directed or authorised to be inserted therein. 

[1882— S. 60; (1908) 8 Edw. VII, C. 69— S. 33; (1929) 19 & 20 Geo. V, C. 23— S. 102] 


Power for comp- 41 , (j) A company having a share capital may, if so authorised by its 

a.ny to 'k€ep br<mch artideg^ cause to be kept in the United Kingdom a branch register of mem- 
u&gdo^ bers (in this Act called a British register). 

(2) The company shall, within one month from the date of the opening of any British 
register, file with the registrar notice of the situation of the office where such register is kept 
and, in the event of any change in the situation of such -office or of its discontinuance, shall 
within one month from the date of such change or discontinuance, as the case may be, file 
notice of such change or discontinuance. 

(5) If a company makes default in complying with the requirements of this section, it 
shall be liable to a fine not exceeding fifty rupees for every day during which the default 
continues. 

[(1908) 8 Edw. VII, C. 69— S. 34 (1), (2); (1929) 19 & 20 Geo. V, C. 23— S. 103] 

OBJECTS AND REASONS. 


“ We have amended clause 41 (now section 41) so as to require that notice of the facts required to be 
given by that clause should be given within one month, and we have added a penalty for failure to 
observe its provisions.” — S.O.B., 1913. 


Regulations as to 42. (l) A British register shall be deemed to be part of the company’s 

British register, register of members (in this section called the principal register). 

( 2 ) It shall be kept in the same manner in which the principal register is by this Act 
required to be kept, except that the advertisement before closing the register shall be inserted 
in some newspaper circulating in the locality wherein the British register is kept. 

( 3 ) The company shall transmit to its registered office in India a copy of every entry 

in its British register as soon as may be after the entry is made ; and shall cause to be kept 
at such office, duly entered up from time to time, a duplicate of its British register, and the 
duplicate shall, for all the purposes of this Act, be deemed to be part of the principal 
register. « 

( 4 ) Subject to the provisions of this section with respect to the duplicate register, the 
shares registered in a British register shall be distinguished from the shares registered in 
the principal register, and no transaction with respect to any shares registered in a British 
register shall, during the continuance of that registration, be registered in any other register. 

(5) The company may discontinue to keep any British register, and thereupon all 
entries in that register shall be transferred to the principal register. 

(6) Subject to the provisions of this“Act, any company may, by its articles, make such 
regulations as it may think fit respecting the keeping of a British register. 

[(1908) 8 Edw. Vn, C. 69— S. 35; (1929) 19 & 20 Geo. V, C. 23— S. 104] 


SECTION 40— Note 1. 

[1] All entries in documents of a company ar< 
presumed to be true- The onus lies heavily upoi 
those who assert that the entries are incorrect and ha< 
been made fraudulently or without sufficient cause 
(Vol 22) 1936 Lah 157 (158) (DB). 

[2] Where the name of a person is entered in th< 
register of members, the onus is on him to prove tha' 
he is not a member. (Yol 20) 1933 Lah 1016 (1016 
•(Vol 20) 1933 Lah 108 (108). 

[3] Where the names of persons are found on tb 
register as share-holders, it should be taken fo; 
granted that they are qualified to vote for th< 
reduction of capital of the Company. (Vol 28) 193( 

327 (381) i 63 Oal 703 (LB). (Burden to prov< 
they are not so entitled to vote, is on thosi 
alleging it.) " 

[4] The Register of members is prima foci 
evxa^i^ of memhership and the burden of provinj 
ail^ationB as to oonditiong and failure to send notio 


of allotment is on the person alleging, (Yol 13) 1926 
Lah 414 (414). 

[6] The register of share-holders in a company is 
not absolutely conclusive. But it is necessary not only 
from the point of view of the law 'but as a matter of 
policy to see that it is as conclusive as it can be 
made consistently with a proper interpretation of the 
Companies Act. Contesting share-holder is as much 
estopped from going against the register and dis- 
owning liability, as the company would be estopped 
from questioning his title when once he was put upon 
the register. When he has been treated as share- 
holder and has acted as such he cannot go hack and 
deny his position. (Vol 23) 1936 Bom 24 (29) : 60 
Bom 297. 

[6] The mere entry of a shareholder's name in 
the company’s register is insufficient to establish that 
an allotment 'in fact was made. Notice of allotment 
is essential. (Vol 20) 1933 Had 320 (320, 321): 57 
Had 849. 
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Apphcanon of ^[42 A. (l) The provisions of sections 41 and 42 shall apply in relation 
sections 41 d' 42 to to Burma as they apply in relation to the United Kingdom. 

wzfl- (jg) In the application of the said provisions to Burma, references to a 

British register shall be construed as refeiiences to a Burma register.] 


[<i] Inserted by A.O. 

Issue of share- ^ A company limited by shares, if SO authorised by its arti- 

warranis to hearer ' respect to any fully paid-up shares, or to stock, issue 

under its common seal a warrant stating that the bearer of the warrant is 
entitled to the shares or stock therein specified, and may provide by coupons or otherwise, 
for the payment of the future dividends on the shares or stock included in the warrant, in 
this Act termed a share-warrant. 

t»[ ( 2 ) Nothing in this section shall apply to a private company.] 

[1882— S. 30; (1908) 8 Edw. VII, C. 69— S. 37 (1); (1929) 19 & 20 Geo. V, C. 23— S. 70 (1)] 

[a] The original S. 43 was re-nnmbered as sub-section (7) of that section by the Indian Companies 

(Amendment) Act, 1936 (22 [XXII] of 1936), S. 20. [16-1-1937]. 

[b] Added, ibid. 


OBJECTS AND REASONS, 


Afnendment made in 1986 , — “ The issue of bearer share-warrants is not compatible with the provision 
contained in new section 2 (1) (13) (a). Section 43 should not, therefore, apply to private companies.” — 
S. 0- R., 1936. 


44. A share-warrant shall entitle the bearer thereof to the shares or stock therein 
I^ffect of share- specified, and the shares or stock may be transferred by delivery of the 

warrant, warrant. 

[1882— S. 31; (1908) SEdw. VII, C. 69— S. 37 (2); (1929) 19 & 20 Geo. V, C. 23— S. 70 (3)]. 

45. The bearer of a share-warrant shall, subject to the articles of the company, be 
Ttegistraiion of entitled, on surrendering it for cancellation, to have his name entered as 

name of hearer of a member in the register of members; and the company shall be responsi- 
sMre-warrant, incurred by any person by reason of the company enter- 

ing in its re^ster the name of a bearer of a share-warrant in respect of the shares or stock 
therein specified without the warrant being surrendered and cancelled. 

[1882— S. 32; (1908) 8 Edw. VII, C. 69— S, 37 (3); (1929) 19 & 20 Geo. V, C. 23— S. 97 (2), (3)]. 

46. The bearer of a share-warrant may, if the articles of the company so provide, be 
Position of hearer deemed to be a member of the company within the meaning of this Act, 

of shaie-tiarrant, either to the full extent or for any purposes defined in the articles, except 
that he shall not be qualified in respect of the shares or stock specified in the warrant for 
beingf a director or manager of the company, in cases where such a qualification is required 
by the articles. 

[1882— S. 33; (1908) 8 Edw. VII, C. 69— S. 37 (4); (1929) 19 & 20 Geo. V. C 23— Ss, 97 (5). 
141 (2)]. 

47. (l) On the issue of a share-warrant, the company shall strike out of its register of 
Entries in register members the name .of the member then entered therein as holding the 

when share-warrant shares or stock specified in the warrant as if he had ceased to be a mem- 
issued. ber, and shall enter in the xegister the following particulars, namely: — 

(i) the fact of the issue of the warrant; 

(ii) a statement of the shares or stock included in the warrant, distinguishing each 
share by its number; and 

(iii) the date of the issue of the warrant. 

(j 8) If a company makes default in complying with the requirements of this section it 
shall be liable to a fine not exceeding fifty rupees for every day during which the default 
continues, and every ofi&cer of the company who knowingly and wilfully continues or permits 
the default shall be liable to the like penalty. 

[1882— S.34;(1908)8Edw.VII,C.69— S.37(5);(1929) 19&20Geo. V. C, 93— S. 97 (1)]. 

48. Until the warrant is surrendered, the above particulars shall be deemed to be the 
Swrrender of particulars required by this Act to be entered in the register of members; 

ikare-warrant, on the surrender, the date of the surrender shall be entered as if it 

were the date at which a person ceased to be a member, 

[(1908) 8 Edw. VII, C. 69—5. 37 (6); (1929) 19 & 20 Geo. V, C. 23— S. 97 (4)]. 

SECTION 48-Note 1. ceases to be a member but not one surrendering 

. . W A wiw>a© ehanes are forfeited shares. (Voi 16> 1928 Lab 240 (241). 
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49, A company, if so authorised by its articles, may do any one or more of the follo-w- 
, ing things, namely : — 

Pwer of ccn> make ai-rangements on the issue of shares for a difference 

miTeni 1 etv.een the shareholders in the amounts and times of payment of calls 
^anJAini^ being on their shares : 

^a:.:c;i bhares. accept from any member TS’ho assents thereto the whole or a part 

of tl e remount remaining unpaid on any shares held by him although no part of that amount 
1 rs I een called up ; 

(3) pay dividend in proportion to the amount paid up on each share 
wl^ere a larger amount is paid up on some shares than on others. 

"1882 — S- 27; See Sch. I, Table A, Regs, 16, 17, 98; (1908) 8 Edw. VII, C. 69 S, 39; (1929) 19 & 20 
Gea,V. C 23— S. 48.] 


Foiur of com- 50. (l) A company limited by shares, if so authorised by its articles, 

pany limited by conditions of its memorandum as follows (that is to say), it 

shares io alter %ts 
share cai dal. may 

(it) increase its share capital by the issue of new shares of such amount as it 

thinks expedient ; . t r i 

(b) consolidate and divide all or any of its share capital into shares of larger amount 

than its existing shares ; _ ^ i ^ i • -». 

(c) convert all or any of its paid-up shares into stock and re-convert that stock into 

paid-up shares of any denomination; ^ ^ 

(d) sub-divide its share's, or any of them, into shares of smaller amount 

than is fixed by the memorandum, so however, that in the sub-divi- 
sion the proportion between the amount paid and the amount, if any, unpaid 
on each reduced share shall be the same as it was in the case of the share 

from vhich the reduced share is derived; ^ .t x i -l li? 

(e) cancel shares which, at the date of the passing of the resolution in that behalf, 

have not been taken or agreed to be taken by any person, and diminish the 
amount of its share capital by the amount of the shares so cancelled. 

(2) The powers conferred by this section a [ * * * * ] must be exercised [by 

the company in general meeting ]. 

c[ ('■5) ] A cancellation of shares in pursuance of this section shall not be deemed to 
be a reduction of share capital within the meaning of this Act. 
c[ (4) The company shall file with the registrar notice of the exercise of any power 
referred to in clause (d) or clause (^) of sub-section (1) within fifteen days 
from the exercise thereof.] 

[1882— Ss. 12, 23, 24, 25 ; See Sch. I, Table A, Regs, 41-44 A, (1908) 8 Edw. VII, C, 69— S. 41 ; 
(1929) 29 & 20 Geo, V, C 23— S. 50] 

[a] The words « with respect to sub-division of shares’* were repealed by the Indian O^onipamefl 

(Amendment) Act, 1936 (22 [XXDQ of 1936). S. 21. L15-M9374 

[b] Substituted by S, 21, ibid^ for “ by special resolution ” 

[c] Original sub-sections (3) and (4) were omittted% sub-section (6) was re-numbered (3) and sub-section (4) 
was added, by S. 21, ib%d. 

SECTION 49— Note 1. SECTION 50— Note 1. 


[1] ^ There is by virtue of the ordinary law of part- 
nership an implied condition of equality between 
share-holders in a company ; prima facie it ia 
entirely improper for the directors to make a call on 
^me members of a class of share-holders who stand 
in the same relation to the company as the othei 
members of the class without making a similar cal] 
on a 31 the other members of that class. Even assu- 
naing that the company has power under its articlef 
of ^bociation to make calls on certain members 
without making similar calls on other members oi 
the class such power should be exercised on specia 
grounds and should not be used against some of th^ 
menabers because they had been dilatory in pay ini 
previous calls and caused the company trouble am 


Cognate Sections. 

Capital, further issue of — 105 C. 

Share capital, increase of — 51, 

Share capital, reduction of— 65 

Stock conversion of shares into— 61 62, Begs, 31 
to 34. 

[1] Suit for declaration that defendants are not 
share-holders on ground of invalidity of resolution 
authorising allotment is not competent. Even if 
such a suit is competent the absence of prayer for 
consequential relief brings the suit within the mis 
chief of S. 42, Specific Belief Act and makes the suit 
had. (Vol 19) 1982 Cal 714 (714, 715) (DB). 

[2] Eor the difference between ‘shares’ and 
* Stock ’ see the following ca^e, (1876) L B 7 H L 
717 (723, 724), 
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OBJECTS AND REASONS. 

Amendment made in 1936 . — ^Tlie section as it stood tlie English 0 om 3 ?any Act, 1929 . — See S. O. B., 1936, 
prior to its amendment in 1936 allowed alteration of cl. 18. 

capital to he efiected by the directors and required “ We have brought the provision of the law into 
only an alteration involving sub-iivision of shares to conformity with the English Act which does not re- 
be made in general meeting. One consequence was quire a special resolution but only the authority of 
that the registrar’s office had no record of alterations the company in general meeting for a change in the 
of capital made by directors. The section as amended memorandum.** — S. 0. R., 1936. 
in 1936 brings the law into accord with section 50 of 


Notice to registrar 51. {l) Where a company having a share capital has consolidated and 
divided its share capital into shares of larger amount than its existing 
^share's shares or converted any of its shares into stock, or p-converted^ stock into 
into stock, etc. shares, it shall within fifteen days of the consolidation and division, con- 

version or reconversion, file notice 'with the registrar of the same, specifying the share con- 
solidated and divided, or converted, or the stock re-converted. 

(2) If a company makes default in complying with the requirements of this section, it 
shall be liable to a fine not exceeding fifty rupees for every day during which the default 
continues, and every officer of the company who knowingly and wilfully authorises or per- 
mits the default shall be liable to the like penalty. 

C1882—S. 51; (1908) 8 Edw. VII, C. 69— S. 42; (1929) 19 & 20 Geo. V, C. 23— S. 51] 


52 Where a company having a share capital has converted any of its shares into 
stock, and filed notice of the conversion with the registrar, all the provi- 
si^^f^r^into which are applicable to shares only shall cease as to so 

stock/ ^ ° much of the share capital as is converted into stock ; and the register of 

members of the company, and the list of members to be filed with the 
registrar, shall show the amount of stock held by each member instead of the amount of 
shares and the particulars relating to shares hereinbefore required by this Act. 

[1882— SJ52 ; (1908) 8 Edw. VII, C. 69— S, 43; (1929) 19 & 20 Geo, V, C. 23— S. 95 (1)]. 


" S3. (l) Where a company having a share capital, whether its shares have or have not 

been converted into stock, has increased its share capital beyond the 
of increase registered capital, and where a company not having a share capital has 
increased the number of its members beyond the registered number, it 
shall file with the registrar, in the case of an increase of share capital, 
within fifteen days after the passing a[ * * * * ] of the resolution authorising 

the increase, and in the case of an increase of members within fifteen days after the increase 
was resolved on or took place, notice of the increase of capital or members, and the registrar 
shalJ record the increase. 

The notice to be given as aforesaid shall include particulars of the classes of 
shares affected and the conditions (if any) subject to which the new shares are to be issued.] 
t>[{5)] If a company makes a default in complying with the requirements of this sec- 
tion, it shall be liable to a fine not exceeding fitfty rupees for every day during which the 
default continues, and every officer of the company: who knowingly and wilfully authorises 
or permits ‘the' default shall be liable to the like penalty. 

[1882—5. 57 ; (1908) 8 Edw. VII, C 69— S. 44; (1929) 19 & 20 Geo. V, C. 23— S. 52 (1), (3)]. 

[a] The words "or in the ease of a special resolution the confirmation** were rejpealed by the Indian Oompa- 
nies (Amendment) Act, '1936 (22 [XXII] of 1986), S. 22. [15-1-1937] 

Db] Sub-section (2) was inserted and the original sub-section (2) re-numbered (3), by S. 22, ibid. - 

OBJECTS AND REASONS 


"We have returned to the drafting of the English be open to question, its language is very familiar to 
Act in regard to special resolutions and have made the the legal profession and to the general public, and, in 

necessary alterations in OU 63 (now S. -63) and other these circumstances, it seems to us undesirable to 

places where the Bill has departed from the English depart from it merely for the sake of a questionable 

Act in this respect. In doing so, we have been guided improvement in form.** — S.O.R., 1913. 

by the Jfact that, although the English drafting may 

54. [Ee-orgauisation of share capital ] — Omitted hy the Indim Gompmies (Amendment) 
Act, 19A2 (17 [XVin of 1942), 8. 2 [30-3-1942]. 

SECTION 54— Note 1. the conditions contained in its memorandum so as to 

omitted section 64 ran as follows : — reorganise its share capital, whether by the consoli^- 

^ . ^4' QJkA ^oompany limited by shares may, by special tion of shares of different classes or by the divisioft 

by an order of^the Court, modify oiSitB*Bhare|into shares of diSerent classes : 



1443 


16 . euj 


[OSaE IKDIANJ COMPANIES ACT, 1918 


Beduction of Share Capital. 


liesirictionh cn 
^uitliasc hy ccni- 
panij or leans ti, 
ct^mj^ann /,r 
cla e tf i:s cil/j 
tliarcs. 


*^'54 A. (i) No company limited by shares shall have po'v^er to buy its 
ov n cLires or the shares of a public company of -which it is a subsidiary 
ccD-i any unless the consequent reduction of capital is effected and sanc- 
tioned in the manner provided by Ss. 65 to 66. 


(9) No ccn.i any limited by shares other than a private company, nothbeing a subsi- 
diary ccrti an\ of a public company, shall give, -whether directly or indirectly, and whether 
i y means cf a" lean, guarantee, the provision of security or otherw ise, any financial assistance 
for the pui*pose of or in connection w ith a purchase made or to be made by any person of any 
shares in the company : 

Provided that nothing in this section shall be taken to prohibit, where the lending of 
money is part of the ordinary business of a company, the lending of money by the company in 
the ordinary course of its business. 

(3) if a company acts in contravention of this section, the company and every of&cer 
of the company who is knowingly and wilfully in default shall be liable to a fine not exceed- 
ing one thousand rupees. 

(4) Nothing in this section shall affect the right of a company to redeem any shares 
issued under S. 106B]. 

[1882— S. 249 ; 1,1929) 19 & 20 Geo/V, C423— S. 45.] 

[a] Inserted by tbe Indian Conipames'(Amendnient) Act, 19365(22 [XXII] of 1986), S. 24. [15-1-1937]. 

OBJECTS AND REASONS 


Amendment made in 1936 . — Before the insertion, 
of this section in 1936, the utilisation of the funds'of 
a company in the purchase of its own shares had the 
result of reducing its capital and was prohibited by 
suh-section (1) of S. 55. The prohibition was circum- 
vented in some cases by advancing money out of the 


company’s funds to nominees who acquired the shares 
S. siA, newly inserted in 1936, follows S. 45 of the 
English Act in forbidding this subterfuge. Sub-S, (1) 
of existing S. 56 is transferred to the new section 
now introduced .” — Bee S. 0. R., 1936. 


Section 54 (conid.) 

Provided that no preference or special privilege 
attached to or belonging to any class of shares shall 
be interfered with except by resolution passed by a 
majority in number of shareholders of that class hold- 
ing three-fourths of the share capital of that class and 
every resolution so passed shall bind all shareholders 
of the class. 


[2] Where an order is made under this section, a 
certified copy thereof shall be filed with the registrar 
within twenty-one days after the making of the order, 
or within such further time as the Court may allow, 
and the resolution shall not take effect until such a 
copy has been so filed.” 


The following is an extract taken from the State- 
ment of Objects and Reasons made fox the passing of 
the Indian Companies (Amendment) Act, 1942, by 
which this section was omitted : “ Section 64 of the 
Indian Companies Act, 1913,* provides that if the 
conditions contained in the memorandum of a com- 
pany are to be modified so as to re-organise its share 
capital, whether by consolidation of shares of differ- 
ent classes or by division of its shares into shares of 
different classes, no preference or special privilege 
attached to any class of shares shall be interfered 
with except by resolution passed by a majority of 
share-holders of that class holding three-fourths of 
the share capital of that class. The well-nigh prohi- 
bitive majority required by the section has made it 
extremely difficult, in practice to put through any 
scheme for consolidation or subdivision of share 
P the case of companies in which the rights 
and privileges attached to the different classes of 
Shares are set out in the memorandum. With the 
Rasing of the Indian Companies (Amendment) Act 
an anomaly has resulted— that while under the 
new Mcaon 1S8 A added by that Act. it k now poeei- 
biefora oompany to eariy oat a loheiiM fo, the 


transfer of the whole of its assets and undertaking 
and for dissolution by proceedings under section 163, 
which require a far less stringent majority than is 
required by section 64, the relatively less important 
matter of consolidation or sub-division of the capital 
of a company can only be effected through the machi- 
nery of the latter section. ... 

It is now sought to remedy what was left undone 
by the Indian Companies (Amendment) Act, 1936, by 
deletion of section 54 and amendment of section 
153....” 

SECTION 54A— Note 1. 

[1] Provision in the articles for option to the 
company to buy its own shares is ultra vires. (1912) 
14 Bom L R 521 (627) (Case decided under original 
Sub-S. (1) of S. 66 which now corresponds with S. 64A). 

[2] Although a company duly created in one state 
is recognised as a corporation by other states, the 
transactions of that company are governed not by the 
law of the state creating it, but by the law of the 
place where those transactions occur, and by the 
constitution of the company; the capacity of a com- 
pany to acquire rights and incur obligations is limited 
by the object to attain which it is created, and these 
limits must be regarded whenever and wherever the 
extent of the corporate powers has to be judicially 
decided. Thus the legal incapacity of a limited 
liability company to purchase its own shares is not 
dependent upon the fact of the purchase being made 
either within the territorial limits of the place where 
the company was incorporated or outside its terri- 
torial limits but it is beyond the scope of its consti- 
tution. (Vol. SO) 1943 Mad 111 (113, 114). 

[3] It was held in this case that the exercise of 
the power of forfeiture of shares did not bring about 
any illegal reduction of capital in contravention of 
B. 65 specially in view of the fact that under one of 
the articles of Association of the oompany all thf 
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55 . a[(l)] Subject to confirmation by the Court, a company limited 
Beduation, oj share by shares, if SO authorised by its articles, may by special resolution reduce 
capital. its share capital in any way, and in particular (without prejudice to the 

generality of the foregoing power) may — 

(a) eTtiTignisb or reduce the liability on any of its shares in respect of share capital 

not paid up 5 or 

(b) either ^uth or without^^extinguishing or reducing liability on any of its shares, 

cancel any paid-up share capital which is lost or unrepresented by available 

assets; or ^ ^ r *. i 

(c) either with or without extinguishing or reducing liability on any of its shares, 

pay o:ff any paid-up share capital which is in excess of the wants of the com- 


pany, 

and may, if and so far as is necessary, alter its memorandum by reducing the amount of its 
share capital and of its shares accordingly. 

a[(^)] A special resolution under this section is in this Act called a resolution for reduc- 
ing share capital. 

[ 1882— S. 13 ; (1908) 8 Edw. VII, C. 69— S* 46 ; (1929) 19 & 20 Geo. V, C 23-S. 55.] 

[a] Original anb-seotion (i) of S* 65 was omitted and sub-seotions (^) and ($} were re-nunibered as {l) and 
(2) respectively, by the Indian Companies (Amendment) Act, 1936 (22 [XXII] oi 1936) S. 26. [15-1-1937] 

A^^plicahon to 56* Where a company has passed a[ * * ] a resolution for reducing 
Court for confirm share capital, it may apply by petition to the Court for an order confirming 
mini ordere the reduction. 


[1882— S. IS; (1908) 8 Edw. VIl, C. 69— S. 47; 

[a] The words “and confirmed” were repealed 
[XXn] of 1936), 3e 26. 

Section 54A (contd,) 

shares of the company were fully paid up and that 
theexercisefof this power of forfeiture in the circum- 
stances of this case did not amount to a buying of its 
own shares so as to o^end against 64:A. (1915) 49 
Oal W K 502 (516). 

SECTiON 55— Note 1. 

Cognate Sections 

ArticleSj alteration of— 20. 

Memorandum, restriction on the alteration of — • 

10 . 

Eeduction, order confirming— 60. 

Share, meaning of — 2 (16). 

[1] Eeduction of capital should not be permitted 
Unless effected under statutory authority or by 
forfeiture as laid down in the articles* Any reduction 
of capital contrary to this principle is ultra vires. 
(Vol 17) 1930 Bom 267 (271) : 54 Bom 178. 

[2] Where by its articles, a limited company 
enabled its subscribers of shares of Es. 100 to saver 
all connections with the company on payment of 
Es* 84, held that this being reduction of capital with- 
out assent of the Court was opposed to S. 55 and such 
an article was ultra vires (Vol 16) 1929 Mad 773 
(773) : 52 Mad 916 (DB). 

[3] A limited company not in liquidation cannot 
make payment by way of return of capital to its 
shareholders except as a step in an authorised reduc- 
tion of capital. Any other payment can only be made 
by way of division of profits. (Vol 17) 1930 P 0 302 
(306) (PC). 

[4] _ It IS not always essential for the court, when 
a petition for reduction of capital is made, to satisfy 
itself that there has been a reduction of capital. The 
only question which the Court has to consider is 
whether the company had duly passed its special 
resolution. (Vol 28) 1936 Cal 327 (330): 63 Cal 703. 

[6] But where a reduction of capital is based on 
the ground that capital has been lost or unrepresented 
by ayailable assets^ it is always prudent to proceed 


(1929) 19 & 20 Geo. V, C. 23— S. 56 (1)] 

by the Indian Companies (Amendment) Act, 1936 (22 

[15-1-1937] 

on some evidence. Where in opposing the petition, 
a person accepts the statement ot the company that 
there had been a loss of capital as stated by the 
Managing Director, the Court should act upon the 
assumption that there is evidence of loss of capital, 
(Vol. 23) 1936 Cal 327 (330) : 63 Cal 703. 

[6] For valid surrender, see Soh. 1 Table a 
B eg. 24. 

SECTION 56-Note 1. 

[1] Under S. 56, validity of resolution cannot be 
questioned. The Court is only concerned with confirm- 
ing the proposed reduction. Questions to be conside- 
red are : Ought the Oouit to refuse its sanction to the 
reduction out of regard to the interests of those 
members of public who may become shareholders ? 
and, is the reduction fair and equitable as between 
the different classes of share-holders ? Court should 
not interfere with internal management of a com- 
pany. (Vol, 26) 1989 Bang 417 (418). 

[2] For reduction of the share capital the follow- 
ing principles are applicable. (1) That a company 
has the power to reduce its capital if the power is 
conferred by the articles of association. (2) Subject 
to confirmation by the Court which is the safeguard 
of the minority, the question of reducing capital is 
a domestic one for the decision of the majority. (3) 
The Company is to determine the extent. The mode 
and incidence of the reduction. (4) The company 
may reduce the share capital of all its shareholders 
pro rata or may reduce the shares of any 
individual shareholder or any class of shareholders 
wholly or in part. (5) That the Court has to see that 
interests of the minority have been protected and no 
unfairness has been shown to it. (6) That in doing 
so the Court should keep in view the considera- 
tion that the decision has been arrived at by 
business men who are fully cognizant of their neces- 
sities and are the best custodians of their interests and 
should therefore be slow to interfere. (Vol 26) 1988 
Pesh 41 (45). 

[8l See also notes on Ss« 65 and 60* 
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Addition to name S7. On and from tlie o [passing] by a company of a resolution for 
of am^any of reducing stare capital, or where the reduction does not involve either the 
and reduced . diminution of any liability in respect of unpaid share capital or the pay- 
ment to any share-holder of any paid-up share capital, then on and from & [the making of the 
order confirming the reduction], the company shall add to its name, until such date as th^e 
Court may fix, the words “ and reduced ” as the last words in its name, and those words 
shall, until that date, be deemed to be part of the name of the company : 

Provided that, where the reduction does not involve either the diminution of any 
liability in respect of unpaid share capital or the payment to any share-holder of any paid-up 
share capital, the Court may, if it thinks expedient, dispense altogether with the addition of 
the words “ and reduced 

[1882— Ss. 14, 15; (1908) 8 Edw. VII, C. 69— S. 48; (1928) 19 & 20 Geo, V, C. 23— S. 57 (2) (a\ (3)] 

[a] Substituted for “confirmation “ by the Indian Companies (Amendment) Act, 1986 (22 [XXII] of 1936) 

S. 27. [16-1-1937] 

[b] Substituted^ ibid., for “ the presentation of the petition for confirming the reduction **. 

crem>T^f^d S^^^ . Where the proposed reduction of share capital involves either 

ment of list of diminution of liability in respect of unpaid share capital, or the payment to 
objecting creditors, any shareholder of any paid-up share capital, and in any other case if the 
Court so directs, every creditor of the company who at the date fixed by the Court is entitled 
to any debt or claim which, if that date were the commencement of the winding up of the 
company, would be admissible in proof against the company, shall be entitled to object to the 
reduction. 

{2) The Court shall settle a list of creditors so entitled to object, and for that purpose 
shall ascertain, as far as possible without requiring an application from any creditor, the 
names of those creditors and the nature and amount of their debts or claims, and may publish 
notices fixing a day or days within which creditors not entered on the list are to claim to be so 
entered or are to be excluded from the right of objecting to the reduction. 

[1882— S. 16; (1908) 8 Edw. VII, C. 69— S. 49 (1), (2); (1929) 19 & 20 Geo. V, C 23— S. 56 (2) 
(a), (b)] 


’Bower to disjpense 
with consent of 
creditor on security 
being given for Jm 
d^t. 

Court may direct. 


59, Where a creditor entered on the list of creditors whose debt or 
claim is not discharged or determined does not consent to the reduction, 
the Court may, if it thinks fit, dispense with the consent of that creditor, on 
the company securing payment of his debt or claim by appropriating, as the 
the following amount (that is to say), — 


(i) if the company admits Ihe full amount of his debt or claim, or, though not ad- 
mitting it, is willing to provide for it, the*a the full amount of the debt or claim ; 

(ii) if the company does not admit or is not willing to provide for the full amount of 
the debt or claim, or if the amount is contingent or not ascertained, then an amount fixed by 
the Court after the like inquiry and adjudication as if the company were being wound up by 
the Court. 


[1882— S. 17; (1908) 8 Edw. VII, C 69— S. 49 (3); (1929) 19 & 20 Geo, V, C. 23— S. 56 (2) (a)] 

60. The Court, if satisfied, with respect to every creditor of the company who under 
this Act is entitled to object to the reduction, that either his consent to the 
Order confirm^ reduction has been obtained or his debt or claim has been discharged or has 
mg reduction. determined or has been secured, may make an order cpn&ming the 

reduction on such terms and conditions as it thinks fit. 

[(1908) 8 Edw. VII. C. 69— S. 50 ; (1929) 19 & 20 Geo. V. C. 23— S. 57 (1)]. 


SECTION 60— l^ote 1, 

Cognate Sections 

Company* addition to the name of, words ‘and 
reduced/— 67. 

Creditor, power to dispense with consent of*-69. 
Creditors, objections by^68. 

[1] Where 4ihe reduction is shared equally by all 
the sharediolders who are all of one class japd is. 


designed to work justly and equitably not involving 
diminution of any liability in respect of the unpaid 
capital or payment to any share-holder of any paid- 
np capital and there is evidence regarding the loss of 
capital -and non-representation of available assets* 
there is nothing to prevent the Court from confirming 
such reduction. (Vol 26) 1939 Bang 417 (418). 

[2] Bee also notes on Ss* 66 and ^6» 




Lifes. 61-64] 
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61 . (1) The registrar on production to him of an order of the Court confirming the reduc- 
tion of the share capital of a company, and on the filing 'with hiin of a certi- 
Bcgist^ahon of of g, minute (approved by the Court) showing, 

Z vith respect to the share capital of the company as altered by the order, the 

^ * amount of the share capital, the number of shares into which it is to be 

divided and the amount of each share, and the amount (if any) at the date of the registration 
deemed to be paid up on each share, shall register the order and minute. 

(j9) On the registration, and not before, the resolution for reducing share capital as 
confirmed by the order so registered shall take effect. 

(5) Notice of the registration shall be published in such manner as the Court may 

direct. 

(4) The registrar shall certify under his hand the registration of the order and minute, 
and his certificate shall be conclusive evidence that all the requirements of this Act with 
respect to reduction of share capital have been complied with, and that the share capital of 
the company is such as is stated in the minute. 

[1882— S. IS ; (1908) 8 Edw. VIII, C. 69— S. 51»; (1929) 19 & 20 Geo. V. C. 23— S. 58 (1), (4)]. 

62 . (i) The minute when registered shall be deemed to be substituted 
M%nute tofmm corresponding part of the memorandum of the company, and shall be 

randum, valid and alterable as if it had been originally contained therein, and shall 

be embodied in every copy of the memorandum issued after its registration. 
{ii) If a company makes default in complying with the requirements of this section, it 
shall be liable to a fine not exceeding ten rupees for each copy in respect of which default is 
made, and every officer of the company who knowingly and wilfully authorises or permits 
the default shall be liable to the like penalty. 

[1882— Ss. 19, 21, 25 ; (1908) 8 Edw. VII, C. 69— S. 52 ; (1929) 19 & 20 Geo. V, C 23— S. 58 (5)]. 

Liability of ^ 63 . (l) A member of the company, past or present, shall not be liable 

momhers in respect of any share to any call or contribution exceeding in amount the 

^b^res. difference (if any) between the amount paid, or (as the case may be) the re- 

duced amount, if any, which is to be deemed to have been paid, on the share 
and the amount of the share as fixed by the minute : 

Provided that, if any creditor, entitled in respect of any debt or claim to object to the 
reduction of share capital, is, by reason of his i^orance of the proceedings for reduction, or 
of their nature and effect with respect to his claim not entered on the list of creditors, and, 
after the reduction, the company is unable, within the meaning of the provisions of th ip 
Act with respect to winding up by the Court, to pay the amount of his debt or claim, then — 

(i) every person who was a member of the company at the date of the registration of 
the order f5r reduction and minute, shall be liable to contribute for the pay- 
ment of that debt, or claim an amount not exceeding the amount which he 
would have been liable to contribute if the company had commenced to be 
wound up on the day before that registration; and 
(a) if the company is wound up, the Court, on the application of any such creditor 
and proof of his ignorance as aforesaid, may, if it thinks fit, settle accordingly 
a list of persons so liable to contribute, and make and enforce calls and orders 
on the contributories settled on the list as if they were ordinary contributories 
in a winding up. 

Nothing in this section shall affect the rights of the contributories among them- 
[1882— S«. 19, 20/; (1908) 8 Edw* Vll, C 69-rS. 55 ; (1929) 19 & 20 Geo. V, C. 23— S. 59.] 


64 . 


Penalty on 
concealment of 
name of credi- 
tor. 


li any officer of the company -wilfully conceals the name of any creditor entitled 
to object to the reduction, or -wilfully misrepresents the nature or amount of 
the debt or claim of any creditor, or if any officer of the company abets any 
such concealment or misrepresentation as aforesaid, every such officer shall 
be punishable with imprisonment which may extend to one year, or with 
fine, or with both. 


[1882-S. 22 ! (1908) 8 lldw. Vn, C «9— S. S4 } (1929) 19 & 20 G.e. V, C 23-S. fioj. 
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[80. 65^7] 


p 65. In any ease of reduction of share capital, the Court may require 

reascmTM company to publish as the Court directs the reasons for reduction, or 

diicpbon. such other information in regard thereto as the Court may think expedient 

with a view to give proper information to the public, and, if the Court thinks 
fit, the causes which led to the reduction. 

[(1908) 8 Edw. VII, C 69— S. 55 ; (1929) 19 & 20 Geo. V, C. 23— S. 57 (a), (b)]. 

Increase and 66. A company limited by guarantee and registered after the com- 
m^talinc^Tof Act may, if it has a share capital and is so authorised by 

a company hmit- articles, increase or reduce its share capital in the same manner and 
ed by guarantee subject to the Same conditions in and subject to which a company limited by 

having a share shares may increase or reduce its share capital under the provisions of this 
ca^pitah 

[(1908) 8 Edw, VII, C.-69— S. 46 ; (1929) 19 & 20 Geo. V. C. 23— S. 55.] 

^[Variation of Shareholders* Bights,} 

a[66A, (1) If in the case of a company, the share cajital of which is divided into 
different classes of shares, provision is made by the memorandum or articles 
ders ^of spiral authorising the variation of the rights attached to any class of shares in 

classes of shares, company, subject to the consent of any specified proportion of the holders 

of the issued shares of that class or the sanction of a resolution passed at a 
separate meeting of the holders of those shares, and in pursuance of the said provision the 
rights attached to any such class of shares are at any time varied, the holders of not less in 
the aggregate than ten per cent of the issued shares of that class, being persons who did not 
consent to or vote in favour of the resolution for the variation, may apply to the Court to 
have the variation cancelled, and where any such application is made the variation shall not 
have effect unless and until it is confirmed by the Court. 

(2) An application under this section must be made within fourteen days after the 

date on which the consent was given or the resolution was passed, as the case may be, and 

may be made on behalf of the shareholders entitled to make the application by such one or 
more of their number as they may appoint in writing for the purpose. 

(5) On any such application the Court, after hearing the applicant and any other 
persons who apply to the Court to be heard and appear to the Court to be interested in the 
application, may, if it is satisfied having regard to all the circumstances of the case that the 
variation would unfairly prejudice the shareholders of the class represented by the applicant, 
disallow the variation and shall, if not so satisfied, confirm the variation. 

(4) The decision of the Court on any such application shall be final, 

(5) The company shall within fifteen days after the service on the company of any 

order made on ajiy such application forward a copy of the order to the registrar and, if 
default is made in complying with this provision, the company and every officer of the^com- 
pany who is knowingly and wilfully in default shall be liable to a fine not exceeding fifty 
rupees. 

(6) The expression “ variation in this section includes “ abrogation ” and the ex- 
pression ** varied ” shall be construed accordingly.] 

[(1929) 19 & 20 Geo. V, C. 23— S. 61.] 

[a] This heading and S. 166 -A were inserted by the Indian Companies (Amendment) Act, 1936 (22 [EXIT] 
of 1986), S. 28. • [16-1-1937.] 

Begistration of Unlimited Company as Limited, 

67. (I) Subject to the provisions of this section, any company registered as unlimited 
may register under this Act as limited or any company abeady registered as 
mlMte^^^om company may re-register under this Act, but the registration of an 

!gany as limited', unlimited company as a limited company shall not affect any^ debts, liabili- 
ties, obligations or contracts incurred or entered into by, to, with or on behalf 
of, the company before the registration, and those debts, liabilities, obligations and contracts 
may be enforced in manner provided by Part VIH of this Act in the case of a company 
registered in pursuance of that Part. 

(j 9) On registration in pursuance of this section, the registrar shall close the former 
registration of the company, and may dispense with the delivery to him of copies of any 
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doemnente with copies of which he was furnished ^ on the occasion of the original registra- 
tion of the company ; but, save as aforesaid, the registration shall take place in the same 
manner and shall have effect as if it were the first registration of the company under this 
Act 

[(1908) 8 Edw. VII, C. 69-S. 57 ; (1929) 19 & 20 Geo. V, C. 23-S. 16.] 

68. An unlimited company having a share capital may, by its resolu- 
tion for registration as a limited company in pursuance of this Act, do either 
or both of the following things, namely: — 

[a) increase the nominal amount of its share capital by increasing the 
nominal amount of each of its shares, but subject to the condition 
that no part of the amount by which its capital is so increased 
shall be capable of being called up except in the event and for 
the purposes of the company being wound up ; 

(5) provide that a specified portion of its uncalled share capital shall 
not be capable of being called up except in the ©vent and for the 
purpises of the company being wound up. 

[(1908) 8 Edw. VII, C. 69— S. 58; (1929) 19 & 20 Geo- V, C. 23— S. 53.] 


Poioer of un- 
limited com;pany 
to provide for 
reserve share 
capital on re- 
registration. 


Beserve Liability of Limited Compcmy. 

Beserve liabilitu ^ company may by special resolution determine that any 

of limited company , portion of its share capital which has not been already called up shall not 
be capable of being called up, except in the event and for the purposes of 
the company being wound up, and thereupon that portion of its share capital shall not be 
capable of being called up except in the event and for the purposes aforesaid. 

[(1908) 8 Edw. VU, C 69— S. 59 ; (1929) 19 & 20 Geo. V, C. 23— S. 49] 


Unlimited LioMUty of Directors, 

70 . (l) In a limited company the liability of the directors or of any 
director may, if so provided by the memorandum, be unlimited. 

(2) In a limited, company in which the liability of any director is 
unlimited, the directors of the company (if any) and the member who pro- 
poses a person for election or appointment to the office of director shall add to that proposal a 
statement that the liability of the person holding that office will be unlimited and the pro- 
moters and officers of the company, or one of them, shall, before the person accepts the office 
or acts therein, give him notice in writing that his liability will be unlimited. 

(3) If any director or proposer makes default in adding such a statement, or if any 
promoter or officer of the company makes default in giving such a notice, he shall be liable 
to a fine not exceeding one thousand rupees and shall also be liable for any damage wdiich 
the person so elected or appointed may sustain from the default, but the liability of the per- 
son elected or appointed shall not be affected by the default. 

[1882— S. 7 ; (1908) 8 Edw. VII, C. 69— S. 60 ; (1929) 19 & 20 Geo. V, C. 23— S. 146.] 


Limited company 
may have directors 
loifh unlimited ha” 
Hhty. 


W A limited company, if SO authorised by its articles, may. by 
^Ung UabM of .special resolution, alter its memorandum so as to render unlimited the lia- 
directors unlimited. *bility of its directors or of any director. 

Upon the a[passing] of any such special resolution, the provisions 
thereof shall be as valid as if they had been originally contained in the memorandum 
* ♦ * ] * *■ 

[1882— S. 76 (3) ; (1908) 8 Edw. VII, C. 69-S, 61 ; (1929) 19 & 20 Geo. V, C. 23-S. 147] 

[a] Substituted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S 29 for “ con 

firmation”. ^ ' [16-1-1937] 

[b] Certain words in sub-section (2) and sub-section (3) of S. 71 were repealed by S. 29, ibid. 


SECTION 70— Note 1. 

^ [I] In ^b.e winding up of a limited company any 
director whether past or present, whose liability is, 
in pursuance of this Act, unlimited, shall, in 


addition to his liability (if any) to contribute as an 
ordinary member, be liable to make a further contri- 
bution as if he were at the commencement of the 
winding up a member of an unlimited company ; see 
section 167, ^ ^ 
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OBJECTS AND REASONS 

Aft^r tlie word ‘memorandum’ sub-section (2) The words and the sub-section are omitted by the 
contained the words ; “ A copy thereof shall be embo- amending Act of 1936, as they are no longer necessary 
died in or annexed to every copy of the memorandum in view of section 25 A newly inserted.-— See S. 0. B. 
issued after the confirmation of the resolution ; ”and 1936. 
sub-section (3) provided a penalty for the default. 

PAET IV. 

Management And Administration 
Office amd Nome 

Registered office a[72. (l) A company shall as from the day on which it begins to carry on 
of com^pany, business, or as from the twenty-eighth day after the date of its incorpora- 

tion, whichever is the earlier, have a registered office to which all communications and 
notices may be addressed. 

(5) Notice of the situation of the registered office and of any change therein shall be 
given within twenty-eight days after the date of the incorporation of the company or of the 
change, as the case may be, to the registrar who shall record the same. 

(3) The inclusion in the annual return of a company of the statement as to the ad- 
dress of its registered office shall not be taken to satisfy the obligation imposed by this 
section. 

(4) If a company carries on business without complying with the requirements of this 
section, it shall be liable to a fine not exceeding fifty rupees for every day during which it 
so carries on business.] 

[1882— Ss. 63, 64 ; (1908) 8 Edw. VII, C. 69— S. 62 ; (1929) 19 & 20 Geo. V, C. 23— S. 92] 

[a] Substituted for tba original section, by tbe Indian Companies (Amendment) Act, 1936 (22 [XXII] of 
1936) S. 30. [15-1-19373 

Publication of 73, Every limited company — 

name by a limited (a) shall paint or affix, and keep painted or affixed, its name on the outside 
company. every office or place in which its business is carried on, in a_ 

conspicuous position, in letters easily legible and in English 
characters, and also, if the registered office be situate in a place 
beyond the local limits of the ordinary original civil jurisdiction 
of a High Court, in the characters of one of the vernacular langu- 
ages used in that place ; 

(b) shall have its name engraven in legible characters on its seal’; 

(o) shall have its name mentioned in legible English characters in 
all bill-heads and letter paper and in all notices, advertisements 
and other official publications of the company, and in all bills of 
exchange, hundis, promissory notes, endorsements, cheques and 
orders for money or goods purporting to be signed by or on 
behalf of the company, and in all bills of parcels ; 'invoices, 
receipts and letters of credit of the company. 

[1882— S. 65 ; (1908) 8 Edw. VII, C. 69— S. 63 (1) ; (1929) 19 & 20 Geo. V, S. 23— S. 93 (1)] 


SECTION 72— Note 1. 

[1] This section is merely permissive and not 
imperative. It only provides one of several methods 
whereby a communication of notice may be served 
on a company. (Yol 28) 1941 Rang 339 (340) (SB). 

[2] Where there is a change in the registered 
office of a company, in order that the change might 
be effective it is necessary that the registrar should 
be notified of the change. A mere resolution to 
change is insufficient. (Vol 18) 1981 Oal 692 (694) : 
68 Oal 716. (Part of business of company shifting 
but registered office still existing at its usual place — 
Notice must be addressed to usual registered office). 

SECTION 73— Note 1. 

[1] Section 73 being a penal provisiou has to be 
construed strictly. Its object is to mal^e the company; 


itself continually^’to bring to the notice of those who 
deal or might deal with it the fact that it is limited. 
The requirements of this sect^n would he satisfied by 
a board of the necessary conspiouousnsss and 
legibility outside the office room inside the building 
in which it is situate. The words ‘outside the 
office ’ in clause (a) cannot be construed to mean out- 
side the premises in which the office is situate, (Vol 
28) 1941 Bom 97 (98) : H/B (1941) Bom 186 : 42 Or 
L Jour 452 (DB). 

[2] Where a promissory note is signed by secre- 
tary on paper bearing rubber stamp of company the 
note must be deemed to be signed on behalf of the 
compaayir (Vol 10) 1923 Bom 29 (29) (DB) (Case 
under S. -72 of Act VI of 1882). 


907 A. M, 
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OBJECTS AND REASONS 

“ We have ameaded clause 73 (now section 73) so tlae company sliould be recorded on its seal in more 
as to make it clear that the name of the company ‘ than one language* and we have amended clause 73 
need not be translated into the English language, and (b) accordingly. We have amended clause 78 (c) by 
that it will suffice if it is in English characters. We the addition of the words * bill-heads and letter 
do not think it necessary to require that the name of paper* **. — S. G. R., 1913 . 

Penalties for 74. (l) If a limited company does not paint or affix, and keep painted 

non-pvHiication of or affixed, its name in manner directed by this Act, it shall be liable to a 
fine not exceeding fifty rupees for not so painting or affixing its name, and 
for every day during which its name is not so kept painted or affixed, and every officer of the 
company, who knowingly and wilfully authorises or permits the default, shall be liable to the 
like penalty. / 

(2) If any officer of a limited company, or any person on its behalf, uses or autho- 
rises the use of any seal purporting to be a seal of the company where-on its name is not^ so 
engraven as aforesaid, or issues or authorises the issue of any bill-head, letter paper, notice, 
advertisement or other official publication of the company, or signs or authorises to be signed 
on behalf of the company any bill of exchange, hundi, promissory note, endorsement,^ cheque 
or order for money or goods, or issues or authorises to be issued any bill of parcels, invoice, 
receipt or letter of credit of the company, wherein its name is not mentioned in manner 
aforesaid, he shall be liable to a fine not exceeding five hundred rupees, and shall further be 
personally liable to the holder of any such bill of exchange, hundi, promissory note, cheque 
or order for money or goods, for the amount thereof, unless the same is duly paid by the 
company, 

[1S82— S. 66 ; (1608) Edw. VU, C. 69— S. 63 (2). (3) ;i(1929) 19 & 20 Geo. V, C. 23— S. 93 (2), (4)] 


Publication of 75. (l) Where any notice, advertisement or other official publication 

^^^bsoriJ>ed "and ^ company contains a statement of the amount of the authorised capital 
jpaid-up capital. ^f the company, such notice, advertisement or other official publication 
shall also contain a statement in an equally prominent position and in 
equally conspicuous characters of the amount of the capital which has been subscribed and 
the amount paid up. 

( 2 ) Any company which makes default in complying with the requirements of this 
section and every officer of the company who is knowingly a party to the default shall be 
liable to a fine not exceeding one thousand rupees. 

OBJECTS AND REASONS. 

“ We have mserted a new clause 76 (now section with its provisions. It is analogous to the provision 
75) requiring a company which publishes a statement in the existing law relating to Life Assurance. We 
of its authorised capital to mention in an equally regard this as an important safeguard to prevent the 
conspicuous manner its subscribed and paid-up capital, deception of the more ignorant class of investors.” — 
and have annexed a penalty for failure to comply S. 0. R., 1918 


Meetings cmd Proceedings, 

Annual general a [76. (l) A general meeting of every company shall be held within 

meeting. eighteen months from the date of its incorporation and thereafter once at 

least in every calendar year and not more than fifteen months after the holding of the last 
preceding general meeting. 


SECTION 74— Note I. 

[1] Section 73 is a penal provision and should be 
construed strictly. The burden, therefore, is very 
strongly on the prosecution to show that there really 
has been an infringement of the law. (Yol 28) 1941 
Bom 97 (98) : ILR (1941) Bom 186 : 42 Or L Jour 452 
(DB). 

SECTION 76-Note 1. 

[1] Section 76 demands that a distinct and separate 
meeting should be held every year. Same meeting 
cannot be continued and held once in each year. 
(Yol 26) 1938 Mad 640 (641): 89 Or L Jour 907. 
(Contention, that as general meeting called on 
80-12-1984 was adjourned to and held on 31-3-1936 it 
follows that general meeting held on 28 t 1-X986 was 
wUhiK^teen months of 81-3*1985 overruled). 


[2] Extraordinary meeting held on requisition by 
shareholders is not a general meeting within S. 76. 
(Yol 10) 1923 Bom 194 (196) : 24 Or L Jour 349. 
(BB). 

[3] Section does not differentiate between a gene- 
ral meeting and an extraordinary general meeting 
of a company. Where an extraordinary general meet- 
ing of a company was held within fifteen months of 
the last general meeting, it was held that no offence 
had been committed under S. 76 (1). (Yol 7) 1920 All 
357 (368): 21 Or L Jour 94. 

[4] The expression ‘manager* includes every 
person or body of persons who conducts or conduct 
the affairs of the company and to whom its manage* 
ment, subject to the control of the Directors, is 
entrusted. (Y 9 I 8) 1916 Lah 199 (201) : 17 Or L ^our 


le^i 
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(^) If default is made in holding a meeting in accordance with the provisions of 
this section, the company and every director or manager of the company who is knowingly 
and wilfully a party to the default shall be liable to a fine not exceeding five hundred rupees. 

(8) If default is made as aforesaid, the Court may, on the application of any member of 
the company, call or direct the calling of a general meeting of the company.] 

[1882—5. 74; See Sch. T, Table A, Regs. 45 to 67; (1908) 8 Edw. VII, C. 69— S. 64 ; (1929) 19 & 20 
Geo.V. C. 23— S. 112] 

[a] Substituted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 31 for the 
original section. [16-1-1937] 


Statutory meeting a[77. (l) Every company limited by shares and every company limited 
of comjpany. by guarantee and having a share capital shall, within a period of not less 

than one month nor more than six months from the date at which the company is entitled to 
commence business, hold a general meeting of the members of the company, which shall be 
called the statutory meeting. 

(2) The directors shall, at least twenty-one days before the day on which the meeting is 
held, forward a report (in this Act referred to as the statutory report) certified as required by 
this section to every member of the company. 


(3) The statutory report shall be certified by not less than two directors of the company 
or by the chairman of the directors if authorised in this behalf by the directors and shall 
state — 

(a) the total number of shares allotted, distinguishing shares allotted as fully or 

partly paid up otherwise than in cash, and stating in the case of shares 
partly paid up the extent to which they axe so paid up, and in either case the 
consideration for which they have been allotted ; 

(b) the total amount of cash received by the company in respect of all the shares 

allotted, distinguished as aforesaid ; 

(c) an abstract of the receipts of the company and of the payments made thereout 

up to a date within seven days of the date of the report, exhibiting under 

Sect! on 76 (conid.) [11] General Sody’-^^et Lord Hardwicke— * 

[6] A firm IS as capable of managing a company “ Wherever a certain number are incorporated,' a ^ 

as an individual. (Vol 3) 1916 Lah 199 (201) : 17 Or of them may do any corporate act. So if 

L Jour 306. (If it does so, it cannot escape liability are summoned, and part appear, a major part of 
for ita misfeasance or nonfeasance merely by calling those that appear may do a corporate act, though 
Itself Managing Agent instead of Manager. Gage under *^® 

Act of 1882, S. 74, now S. 184). 

[6] An ordinary director of a company who was 
not knowingly and wilfully a party to the default 
under S. 76 (2) cannot be cannot be convicted. 

(1942) 43 Or L Jour 296 (296) (Mad) * C ^1) ^ Ox L 
Jour 864 (854) (Mad). 

[7] Before conviction of an officer under S. 134 
(4) Companies Act for default m submitting the 
balance-sheet in a case where no general meeting was 
held, it must be shown with reference to the provi* 
sions of 3* 76 of the Act, that the officer was party to 
default in holding the general meetmg. (Vol 6) 1918 
Odl 190 (191) : 18 Or L Jour 326. (DB). 

[8] Where the officers took legal advice and acted 
accordingly it was held that they could not be said 
to have been * knowingly parties to the default. ’ (Vol 
26) 1938 Mad 640 (641) : 39 Or L Jour 907. 

[9] Where there is conviction of a director under 
S. 76, conviction under S. 32 may be dropped. (Vol 
29) 1942 Cal 225 (226) : 43 Or L Jour 466. 


[See also (1888) 21 Q B D 160 (166) (Observations 
of Wills, J.)] 

[12] General body can sanction payment of gratui- 
ty to ez-servant even if by-laws did not provide for 
its payment — Mere fact that Board of Management 
is delegated with power to frame by-laws does not 
take away power of General body to sanction a gra- 
tuity* (Vol 27) 1940 Mad 928 (928, 929). 

[18] Whether the Registrar has powers to condone 
delay in the holding of general meeting. (Vol 28) 
1941 Mad 504 (604) : 42 Or L Jour 683. (In this case 
the conviction was set aside as there was no conten- 
tion regarding whether he had or had not power to 
condone). 

tSee also (Vol 21) 1984 Oal 624 (626): 61 Cal 408 
(Where Buckland, J. seems to be of opinion that the 
registrar has no such power). 

SECTION 77— Note X. 


[10] Sub^sectfion (S ) — The terms ^ of the section 
are mandatory. It can be invoked by any member 
when there is a failure to summon the general meet- 
ing but it does not enable the Court to make an order 
which will excuse persons responsible lor failure to 
call a general meeting from the consequences of their 
omission. (Vol 21) 1934 Oal 624 (626) : 61 Cal 408. 


[1] Siib^sectkm (B)—k company may be wound 
up by the Court if default is mfilmg the 8tatu<^ 
tory report or in holding the statutory ^meeting ; see 
section 162. . ; 

” [2] Where a petition for winding up a company is 
presented on the ground of default in filing the statu- 
tory report or in nolding the statutory meotingv ^ 



[S-77] 


CSHE INDUlSfl commas AC®. 191B 


1652 


distinctive headings the receipts of the company from shares and deben- 
tures and other sources, the payments made thereout, and particulars 
concerning the balance remaining in hand, and an account or estimate of the 
preliminary expenses of the company showing separately any commission or 
discount paid on the issue or sale of shares ; 

(d) the names, addresses and descriptions of the directors, auditors, managing 

agents and managers, if any, and secretary of the company and the changes, 
if any, which have occurred since the date of the incorporation; 

(e) the particulars of any contract, the modification of which is to be submitted to 

the meeting for its approval, together with the particulars of the modification 
or proposed modification; 

(^) the extent to which underwriting contracts, if any, have been carried out ; 

(g) the arrears, if any, due on calls from directors, managing agents and managers ; 

and 

(h) the particulars of any commission or brokerage paid or to be paid in connec- 

tion with the issue or sale of shares to any director, managing agent or 
manager or a partner of the managing agent if the managing agent is a firm 
or if the managing agent is a private company, a director thereof. 

( 4 ) Ihe statutory report shall, so far as it relates to the shares allotted by the company, 
and to the cash received in respect of such shares and to the receipts and payments of the 
company, be certified as correct by the auditors of the company. 

(5) The directors shall cause a copy of the statutory report certified as required by this 
section to be delivered to the registration forthwith after the sending thereof to the members 
of the company, 

( 6 ) The directors shall cause a list showing the names, descriptions and addresses of 
the members of the company, and the number of shares held by them respectively, to be 
produced at the commencement of the meeting, and to remain open and accessible to any 
member of the company during the continuance of the meeting. 

{7) The members of the company present at the meeting shall be at liberty to discuss 
any matter relating to the formation of the company or arising out of the statutory report, 
whether previous notice has been given or not, but no resolution of which notice has not 
been given in accordance with the articles may be passed* 

(d) The meeting may adjourn from time to time, and at any adjourned meeting any 
resolution of which notice has been given in accordance with the articles, either before or 
subsequently to the former meeting, may be passed, and the adjourned meeting shall have 
the same powers as an original meeting. 

( 9 ) If a petition is presented to the Court in manner provided by Part V for winding up 
the company on the ground of default in filing the statutory report or in holding the statutory 
meeting, the Court may, instead of directing that the company be wound up, give directions 
for the statutory report to be filed or a meeting to be held, or make such other order as may 
be just* 

(10) In the event of any default in complying with the provisions of this section every 
director of the company who is guilty of or who knowingly and wilftdly authorises or per- 
mits the default shall be liable to a fine not exceeding five hundred rupees. 

(11) This section shall not apply to a private company. 


[1882— S. 78 ; See Sch. I, Table A, Reg, 45; (1908) 8 Edw. VII, C. 69— S. 65 ; (1929) 19 & 20 
Geo. V, C, 23— Ss. 113, 171 (2)] ' 


[a] Substituted by tbe ladian Oompanies (Amendment) Aot, 1936 (22 [XXH] of 1986), S. 82 for the 
Original section, [16-1-1987] 


. Section 77 (contdj 

Court may order tbe coets to be paid by any persons 
who, in the opinion of the Court* are responsible for 
the default.— section 170 (2). 

[3] Buthsedion ( ii?)— The prosecution has only 
to prove that the o&cer knowingly and wilfully autho- 
|ii^ oy permitted the defaults, in order to sustain a 


conviction under this section* (Vol 23) 1936 Oal 237 
(238) ; 37 Or L Jour 662* 

[4] Offence committed and punishable under Com* 
panies Act (1882) while it was in force cannot be 
punished after its repeal. (Yol 4) 1917 Lah 280 (280)i 
18GrLJour8964 ^ 
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CalUng of extror. 78 - Notwithstanding anything in the articles, the directors of a 

ordinary general company which has a share capital shall, on the requisition of the holders 
meeting on requisi- less than one-tenth of the issued share capital of the company upon 

which all calls or other sums then due have been paid, forthwith proceed 
to call an extraordinary general meeting of the company. 

(2) The requisition must state the objects of the meeting, and must be signed by the 
requisitionists and deposited at the registered ofi&ce of the company, and may consist of 
several documents in like form, each signed by one or more requisitionists. 

(3) If the directors do not proceed within twenty-one days from the date of the requisi- 
tion being so deposited to cause a meeting to be called, the requisitionists, or a majority of 
them in value, may themselves call the meeting, but in either case any meeting so called 
shall be held within three months from the date of the deposit of the requisition. 

Any meeting called under this section by the requisitionists shall be called in the 
same manner, as nearly as possible, as that in which meetings are to be called by direc- 
tors. 

Any reasonable expenses incurred by the requisitionists by reason of the failure 
of the directors duly to convene a meeting shall be repaid to the requisitionists by the com- 
pany, and any sum so repaid shall be retained by the company out of any sums due or to be- 
come due from the company by way of fees or other remuneration for their services to such 
of the directors as were in default.] 

[See Sch, I, Table A, Reg. 48. (X908) 8 Edvr. VH, C 69— S. 66 ; (1929) 19 & 20 Geo. V, C. 23— 
S. 114] 

[a] Sub-seotion (4) was omitted, original sub-section {5) was remimhered as {4) and sub-section (6) 
was added by the Indian Companies (Amendment) Act, 1936 (22 [XXIE] of 1936), S. 33. [15-1-1937] 

a[79. (i) The following provisions shall have effect with respect to 
Provisions as to meetings of a company other than a private company not being a subsi- 
meetings and votes, diary of a public company and the procedure thereat, notwithstanding any 
provision made in the articles of the company in this behalf 

(a) a meeting of a company other than a meeting for the passing of a special reso- 
lution may be called by not less than fourteen days ’ notice in writing ; but 
with the consent of all the members entitled to receive notice of some parti- 
cular meeting that meeting may be convened by such shorter notice and in 
such manner as those members may think fit ; 


SECTION 78— Note 1. 

[1] A share-holder is entitled to be given adequate 
information as to the business to be transacted at 
the meeting. But this does not mean that in order 
to make the meeting a valid one* the notice of the 
meeting should recite all facts necessary to meet 
evej y technical objection which may be raised to its 
validity. (Yol. 27) 1940 Sind 87 (88). 

[2] Meeting on requisition . — -No presumption 
that requisition was received on the date it bears 
(Vol* 27) 1940 Sind 87 (88). 

SECTION 79-SYNOPSIS 

1 Notice 

2. Proxies. 

34 Procedure at Meetings. 

1 Notice. — [1] Meeting not held in accordance 
with Articles of Association or by direction of Court 
to a liquidator in winding up proceedings is not a 
meeting of the company. The mere fact that certain 
share-holders met together at a private house and 
passed resolutions appointing directors and so on, 
does not make that a meeting of the Company. (Yol 
12) 1925 Cal 817 (818) ; 52 Cal 613 (DB). 

[2] Share-holder haviner knowledge about business 
to be transacted at meeting cannot complain of 
insufficiency of notice. (Yol 15) 1928 P 0 180 (185) : 
56IndApp 274: 52 Bom 571 (PC) * (Yol 12) 1925 
Bom 49 (64) (DB). (Share-holder by his coiiduot 


showing that he knew the real nature of the business 
to be transacted at the meeting). 

[3] The omission to mention any secret arrange- 
ment would constitute a serious defect in the notice. 
But where no such arrangement is proved the Court 
will not upset any proceedings taken on a notice for 
some defect due to an honest mistake. (Yol 12) 1926 
Bom 49 (66) (DB). 

[4] As to the publication of notices and documents 
of Mutual Insurance Companies and Oo-operative 
Life Insurance Societies, see. Insurance Act, 1938, S. 
100 . 

^ 2. Proxies. — [1] A second proxy after expiry of 
time does not revoke the first lodged in time. (Yol 
16) 1928 Bom 80 (88). 

[2] Members voting on amendment but the sub- 
stantive proposition was voted on by their proxies— 
ICeld the proxies votes were valid. (Yol 16) 1928 
Bom 80 (86). 

[3] One proxy form was settled by Court— A 
member signing the proxy added some words which 
were too vague to have any meaning. Keld that the 
votes were good, (Yol 16) 1928 Bom 80 (87). 

[4] Yoting made by proxy in the presence of the 
member entitled to vote is valid. (Yol 15) 1928 Bom- 
80 (86). 

[5] Undated proxies are valid, (Yol 16) 1926 
Bom 80 (66), 
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(b) notice of the meeting of a company -with a statement of the business to be 

transacted at the meeting shall be served on every member in the manner 
in v^hich notices are required to be served by Table A and for the purpose 
of this clause the expression * Table A ’ means that table as for the time 
being in force ; but the accidental omission to give notice to, or the non- 
receipt, of notice by, any member shall not invalidate the proceedings at any 
meeting ; 

(c) five members present in person or by proxy, or the chairman of the meeting, 

or any member or members holding not less than one-tenth of the issued 
capital which carries voting rights shall be entitled to demand a poll : Pro- 
vided that in the case of a private company if not more than seven members 
are personally present, one member, and if more than seven members are 
personally present, two members shall be entitled to demand a poll 5 

(d) an instrument appointing a proxy, if in the form set out in regulation 67 of 

Table A, shall not be questioned on the ground that it fails to comply with 
any special requirements specified for such instruments by the articles ; and 

(e) any shareholder whose name is entered in the register of shareholders of the 

company shall enjoy the same rights and be subject to the same liabilities as 
all other shareholders of the same class. 


(2) The following provisions shall have effect in so far as the articles of the company 
do not make other provision in that behalf 

(a) two or more members holding not less than one-tenth of the total share capital 
paid up or, if the company has not a share capital, not less than five per 
cent, in number of the members of the company may call a meeting ; 

(d) in the case of a private company two members and in the case of any other 
company five members personally present shall be a quorum ; 

(c) any member elected by the members present at a meeting may be chairman 
thereof 5 

Section 79 (contdj [^] Any proper amendment should not he ruled out 


[6] Any substantial failure to comply with the 
Court’s discretion would invalidate the proxy. (Vol 
15) 1928 Bom 80 (89). 

C7] Proxies given by debtors to the company are 
bad. (Vol 15) 1928 Bom 80 (88). 

[8] Proxies given by company in favour of its 
director are bad. (Yol 15) 1928 Bom 80 (87). 

[9] Votes recorded on unstamped proxies must be 
excluded. (Vol 15) 1928 Bom 80 (89). 

3. Procedure at Meetings. — [1] As to provisions 
relating, to Quorum of members, see Beg. 61 ; Chair- 
man at the general meeting see Regs. 58, 54; Adjourn- 
ment of meeting, see Reg 56; Method of taking votes, 
see Regs. 60 to 68. 

[2] While any of the business for which the meet- 
ing is convened remains unfinished, the chairman of 
the meeting, unless so empowered by the articles, has 
no power to stop or adjourn the meeting at his own 
Will, (1894) 3 Ch. 169 (162) (If he does so, the meet- 
ing can conduct the business in hand and appoint 
another chairman for that purpose). 

[8] Amendment moved should not be in substance 
a direct negation of the subject matter of the proposi- 
tion. ^ Nor can it go beyond the notice conveying the 
meeting or in the case of an ordinary meeting, 
beyond the scope of the ordinary business which 
by the articles may be transacted without special 
notice. Thus where in an ordinary meeting convened 
for the purpose of receiving and adopting the accounts 
an amendment to remove the directors will be irregu- 
^ amendment refusing to adopt it and 
appointing a committee of inspection to examine 

S2) 1946 Bom 476 

1476, 477) ; ILB (1946) 687 


without being put for consideration and if the chair- 
man rules out, the resolution is liable to be set aside. 
But an amendment which contains a counterproposal 
involving either adjournment or rejection of the pro- 
posal or where the amendment goes beyond the scope 
of the subject matter of resolution should be ruled out. 
Hence where the subject for consideration whether a 
proposal for amalgamation with another company is 
to be accepted or not, an amendment which in eftect 
wanted a modification of the scheme and required the 
other company to do something after amalgamation, 
the amendment is illegal. But the share-holders can 
adjourn consideration of proposal in order to nego- 
tiate with -the other company. (Vol 12) 1925 Bom 
49 (67, 68) (BB). 

[6] When the chairman wrongly rules the amend- 
ment out of order and the original unamended pro- 
position is moved and lost, the proper course is to 
treat the proceeding subsequent to the putting of pro- 
position as a nullity and to call another general 
meeting and start afresh with the consideration of 
the proposition. (Vol 32) 1946 Bom 476 (476, 477) : 
ILR (1945) Bom 687. 

[6] Amendment to resolution lost on show of 
hands— Poll demanded and taken— But before decla- 
ration of result of poll, demand for poll and other 
amendments withdrawn and new amendment allow- 
ed— Original resolution is not invalidated. (Vol 12) 
1925 Bom 49 (69) (DB). 

£7] Amendment may be rejected if it is contrary 
to the terms of the order of the Court, under which 
the meeting takes place. (Vol 12) 1926 Bom 105 
(106) (DB). 

[8]^ Point of order assailing conopetency of the 
meetoig to consider the resolution whiot Is 
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(d) in the case of a company originally having a share capital, every member shall 

have one vote in respect of each share or each hundred rupees of stock held 
by him, and in any other case every member shall have one vote ; 

(e) on a poll votes may be given either personally or by proxy ; 

/) the instrument appointing a proxy shall be in writing under the hand of the 
appointor or of his attorney duly authorised in writing, or if the appointor is 
a corporation, either under seal or under the hand of an officer or an attorney 
duly authorised ; and 

(g) a proxy must be a member of the company. 

(3) If for any reason it is impracticable to call a meeting of a company in any manner 
in which meetings of that company may be called or to conduct the meeting of the company 
in manner prescribed by the articles or this Act, the Court may, either of its own motion or 
on the application of any director of the company or of any member of the company who 
would be entitled to vote at the meeting, order a meeting of the company to be called, held 
and conducted in such manner as the Court thinks fit, and where any such order is given may 
give such ancillary or consequential directions as it thinks expedient, and any meeting called, 
held and conducted in accordance with any such order shall for all purposes be deemed to be 
a meeting of the company duly called, held and conducted.] 

[1882— S. 78. See Sch. I, Table A, Regs. 49 to 67 and 112 to 116. (1908) 8 Edw. VII, C. 69— S. 67 ; 
(1929) 19 & 20 Geo. V, C. 23— S. 1 15] 

[a] Substituted by the -Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 34 for uhe 
original section. . [16-1-1937] 


OBJECTS AND REASONS. 


Amendment made in 1986 , — ^This section is “ based 
on section 115 of the English Act, but whereas that 
section allows of its provisions being overriden by the 
provisions made in the articles of the company, the 
section here makes certain provisions such as those 
governing the notice to be given for special resolu- 
tion, the manner of service of notices, the number of 
members entitled to demand a poll and the form of 
proxy instruments incapable of variation.” — S. O. R., 
1936. 


“ We have provided specifically that agenda must 
accompany notice of a general meeting, and have 
amplified the provisions relating to demand for a poll. 
We have added a provision to deal with a practice 
said to be not uncommon of denying to share-holders 
duly brought on the register the full exercise of their 
rights as share-holders until after a specified period. 
We have increased the quorum for a general meeting 
of a public company, where other provision is not 
made in the article, to five.” — S. 0. R., 1936. 


Bepresentation of 80. A company which is a member of another company may, by 
ti^s'ofot'h^^ resolution of the directors, authorise any of its officials or any other per- 

^anies^ of which' son to act as its representative at any meeting of that other company, and 
they are members, the person SO authorised shall be entitled to exercise the same powers on 
behalf of the company which he represents as if he were an individual shareholder of that 
other company. 

[See Sch. I, Table A, Reg. 64. ( 1908) 8 Edw. VR, C. 69— S. 68 ; (1929) 19 & 20 Geo. V, C. 23— 
S. 116] 


81. (l) A resolution shall be an extraordinary resolution when it has been passe<tby a 
majority of not less than three-fourths of such members entitled to vote as 
Extraordinary and are present in person or by proxy (where proxies are allowed) at a general 
special resolutions, raeeting of which notice specifying the intention to propose the resolution 
as an extraordinary resolution has been duly given. 


Section 79 (contd,) 

enough to form a speech against the resolution is 
properly ruled out as a point of order. (Vol 12) 1925 
Bom 49 (66) (BB). 

[9] A share-holder is entitled to he heard in reaso- 
nable terms for a reasonable time. Whether the denial 
of this right vitiates the resolution itself, depends 
on the circumstances of each case* If it is practi- 
cally certain that his speech /would not have made 
any difieience in the situation, the resolution will 
stand. (Vol 12) 1925 Bom 49 (68, 69) (BB). 

[10] A speaker who is shouted down to hia seat 
can be held to have been prevented from speaking if 
from circumstances it appears that he would have 
been prevented if he continued. (V ol 12) 1925 Bom 
49 (58, 69) (BB). 


[11] Objection to validity of votes must be hand- 
ed to the chairman before the commencement of the 
poll with particulars of the votes objected to. (Vol 12) 
1926 Bom 49 (60).(BB). 

SECTION 81— SYNOPSIS. 

1. Amendments to resolutions. — See S. 79 N. 8. 

2. Notice. 

3. Proxy. — See S. 79. 

4. Declaration of Chairman — ^Sub-S. (3). 

5. Taking of poll— Sub-S. (5), 

1. Amendments to resolutions. — See S. 79. N. 8. 

2. Notice. — [1] The omission to name the Meeting 
as extraordinary in the notice does not ’ vitiate 
the proceedings, when the agenda indicated and the 
'members had knowledge of the purpose of the meet- 
ing and did not object. (Vol 26) 1988 Pesh 41 (44), 



iBi. Sl^I 


mDUm OOllPAliTISS AOT, Idis 




a[ (2) A resolution shall be a special resolution when it has been passed by such a 
majority as is required for the passing of an extraordinary resolution and at a general meet- 
ing of which not less than twenty-one days’ notice specifying the intention to propose the 
resolution as a special resolution has been duly given : 

Provided that, if all the members entitled to attend and vote at any such meeting so 
agree, a resolution may be proposed and passed as a special resolution at a meeting of which 
less than twenty-one days’ notice has been given.] 

(3) At any meeting at which an extraordinary resolution 'b[or a special resolution is 
submitted to be passed] a declaration of the chairman on a show of hands that the resolution 
is carried shall, unless a poll is demanded, be conclusive evidence of the fact without proof 
of the number or proportion of the votes recorded in favour of or against the resolution. 

(4) At any meeting at which an extraordinary resolution b[or a special resolution is 

submitted to be passed] a poll may be demanded <>[ * * ], 

(d) In a ease where, if a poll is demanded, it may in accordance with the articles be 
taken in such manner as the chairman may direct ; it may, if the chairman so directs, be 
taken at the meeting at which it is demanded. 

(d) "When a poll is demanded in accordance with this section, in computing the majo- 
rity on the poll, reference shall be had to the number of votes to which each member is en- 
titled by the articles of the company, d[or under this Act.] 

(7) For the purposes of this section notice of a meeting shall be deemed to be duly 
given and the meeting to be duly held when the notice is given and the meeting held in 
manner provided by the articles, a [or under this AotJ 

[1882— Ss. 77, 78 ; (1908) 8 Edw. VU, C. 69— S. 69 ; (1929) 19 & 20 Geo. V, C 23— S. 117] 

[a] Inserted by the Indian Companies (Amendment) Act, 1986 (22 [XXII] ot 1936), S. 35 for the 

original sub-section, [15-1-1937] 

[b] Substituted, iUd, for the words “is submitted to be passed or a special resolution is submitted to be 
passed or confirmed.” 

[c] Certain words were repealed, ibid, 

[d] Added, ibid, 

OBJECTS AND REASONS. 

Amendment made in jr955.— Section 81 is amended in 1936 on the lines of S. 117 of the English Act, 
that is to say, it abolishes the necessity for the confirmation of a special resolution by a second general meet- 
ing, but requires 21 days’ notice to be given of the meeting at which the special resolution is passed.— S.O.R, 


82 . (l) A copy of every special and extraordinary resolution shall, 
within fifteen days from a [the passing thereof] be printed or typewritten 
b[and duly certified under the signature of an officer of the company] and 
filed with the registrar who shall record the same. 


Begisfrahon and 
copies of special 
and extrcbordinary 
resolutions. 

Section 81 (contd,) 

[2] ^A special resolution seeking to amend the 
articles without proper notice under S. 81 is ultra 
vires and invalid. (Yol 27) 1940 Lah 243 (244). 

[3] If the directors issue a circular in which they 
refer to certain alterations and say that only altera- 
tions are with regard to cl. (x) of the articles of 
associations, whereas there are equally important 
alterations in cl. (y), it cannot be said that share- 
holders have sufficient notice of the alterations in 
cl. (y). (Yol 18) 1931 Bom 854 (866) (DB). 

3. Proxy — See S, 79. 

4. Declaration of Chairman — Sub-S. (3) — 

[1] A declaration of the chairman in a show of 
hands that the resolution is carried is conclusive 
evidence and the minutes of the meeting are not 
admissible in evidence to show that the declaration 
of the chairman is unwarranted. (Yol 16) 1929 Bom 
88 (44). 

[2] The conolusiveness of the declaration of the 
chairman contemplated by Sub-section (3) attaches to 
. ^6 declaration where the chairman do es not find by 
%TweB for or against the resolu- 


tion. But where the chairman by his declaration finds 
the figures and erroneously in point of law holds that 
the resolution has been duly passed, the resolution 
cannot be said to have been passed according to law. 
(Yol 24) 1937 Cal 645 (648, 649) ; I L R (1988) 1 Oal 
90 (DB). 

5.^ Taking of poll— Sub-S. (5).— [1] YT'hen a 
poll is demanded at a general meeting, the original 
meeting in law continues until the chairman has 
carried out the direction given to him by the share- 
holders to take a poll. It is a notional meeting not 
dependent for its existence and continuity upon the 
share-holders being actually in session and business 
being transacted. The actual process of holding the 
poll is not meeting at all. It difiers in several of 
its features from any meeting of share-holders. It is 
only the result of the poll which forms part of the 
meeting at which the poll was demanded by being 
deemed to be a resolution passed at it. (Yol 19j 
1932 Mad 100 (102) (BB). ^ J 

SECTION 82— Note 1. 

^ [1] The Registrar has power to exercise a discre- 
tion to refuse to register with regard to the altera. 
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(J9) Where articles have been registered, a copy of every special resolution for the 
time being in force shall be embodied in or annexed to every copy of the articles issued after 
the date of the resolution, 

(3) Where articles have not been registered, a copy of every special resolution shall 
be forwarded in print to any member at his reguest, on payment of one rupee or such less 
sum as the company may direct, 

(4) If a company makes default in so filing with the registrar a copy of a special or 
extraordinary resolution, it shall be liable to a fine not exceeding twenty rupees for everyday 
during which the default continues. 

( 5 ) If a company makes default in embodying in or annexing to a copy of its articles 
or in forwarding in print to a member when required by this section a copy of a special 
resolution, it shall be liable to a fine not exceeding ten rupees for each copy in respect of 
which default is made. 

(d) Every officer of a company, who knowingly and wilfully authorises or permits 
any default by the company in complying with the requirements of this section shall be liable 
to the like penalty as is imposed by this section on the company for that default. 

[1882— Ss. 79, 80 ; (1908) 8 Edw. VII, C. 69— S. 70 ; (1929) 19 & 20 Geo . V,C. 23— S. 118.) 

[a] Substituted for “the confirmation of the special resolution or from the passing:' of the extraordinary 
resolution, as the case may be,” by the Indian Companies (Amendment) Act, 1936 (22 [XXIt] of 1936) S. S6. 

[15-1-1937] 

[b] Insertedt ihid. 


83. (i) Every company shall cause minutes of all proceedings of 
Minutes of pro- general meetings and of its directors to be entered in books kept for that 

iu directors. ^ (5j Any such minute, if purporting to he signed by the chairman 

of the meeting at which the proceedings were had, or by the chairman of 
the next succeeding meeting, shall be evidence of the proceedings. 

( 3 ) Until the contrary is proved, every general meeting of the company or meeting of 
directors in respect of the proceedings whereof minutes have been so made shall be deemed 
to have been duly called and held, and all proceedings had thereat to have been duly had, 
and all appointments of directors or liquidators shall be deemed to be valid. 

a[(4) The hooks containing the minutes of proceedings of any general meeting of a 
company held after the bcommenoement of the Indian Companies (Amendment) Act, 1936, 
shall be kept at the registered office of the company and shall during business hours (subject 
to such reasonable restrictions as the company may by its articles or in general meeting 
impose so that no less than two hours in each day be allowed for inspection) be open to the 
inspection of any member without charge. 

( 3 ) Any member shall at any time after seven days from the meeting be entitled to 
be furnished within seven days after he has made a request in that behalf to the company 
with a copy of any minutes referred to in sub-section (4) at a charge not exceeding six annas 
for every hundred words. 

(6) If any inspection required under sub-section (4) of this section is refused or if any 
copy required under sub-section (S) of this section is not furnished within the time specified in 
sub-section (d) the company and every officer of the company who is knowingly and wilfully 
in default shall be liable in respect of each offence to a fine not exceeding twenty-five rupees 
and to c[a further fine not exceeding twenty-five rupees] for every day during which the 
default continues. 


Section 82 (contd.) 

tion of article s to same extent as he has with regard 
to articles. (Vol. 20) 1933 Mad 129 (129). (Altera- 
tion to carry on lottery— Begistrar has power to 
refuse registration). 

[2] There is nothing in the Companies Act which 
prohibits the Begistrar from filing amendment of the 
articles of association of a company, converting a 
public company into a private one ; and by reason 
of B. 82 he is bound to file them, (Vol 30) 1948 Pat 
278 (280) : 22 Pat 204, 


SECTION 83— Note 1. 

[1] The minutes of a meeting are prima facie 
evidence of what happened at the meeting. (Vol 12) 
1925 Bom 49 (60) (DB) * (Vol 12) 1925 Bom 105 
(109) (DB). 

[2] Minutes of proceedings are presumed to be 
true. The onus lies heavily upon those who assert 
to show that they are incorrect. (Yol 22) 1936 Lab 
167 (158) (£>B). 

[8] As to the right of inspection of proceeding 
bo’ohs* of an^ association and right to take copies 
see (Vor25) 1938 Cal 89 (90). (A decision prior to the 
in 1986). 


308 jLM. 
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{7) In the case of any such refusal or default, the Court may by order compel an 
immediate inspection of the books in respect of all proceedings of general meetings or direct 
that the copies required shall be sent to the persons requiring them.] 

[1882-*S. 92; (1908) 8 Edw. VII, C. 69-^S. 71; (1929) 19 & 20 Geo. V, C 23— S. 120] 

[a] Sulb-Ss. (4) to (7] were added by the Indian Compames (Amendment) Act, 1986 (22 [XXII] of 1986), 
B. 87. ' [15-1.1937]. 

[bl The Act came into force on tbe 16th January, 1937. 

[c] Substituted by tbe Repealing and Amending Act, 1989 (34 [XXXIV] of 1939), S. 2, Scb, I. [30-9-1939.] 

a [Directors,] 

83 A. b [ (l) Every company shall have at least three directors.] 
Directors dbUga. (S) This section shall not apply to a private company c [except a private 
tory- company being a subsidiary company of a public company.] 


[See Sch. I, Table A, Regs. 68 to 94; (1929) 19 & 20 Geo. V, C. 23— S, 139.] 

[a] This beading and S. 88A were inserted by tbe Indian Companies (Amendment) Act, 1914 (11 [XI] of 
1914), S. 2. 

[b] Substituted by the Indian Companies (Amendment)* Act, 1936 (22 [XXII] of 1936), S. 38, for the 

original sub-section. ” [16-1-1937] 

[c] Addedt ibid, 

OBJECTS AND REASONS 

Amendment made in J9S6 . — “ The change made hy certain provisions of the Act, e.g., S. 83A, and 
gives effect to our decision that private companies Ss- 86D, 870, 87D, 9IB (8), 91D, and Sub-Ss. 144 (1) 
which are subsidiary of public companies should not and 144 (5).** — S.C.R., 1986. 
enjoy the exemption accorded to private companies 

Appointment of a[83B. b[(J)] In default of and subject to any regulations in the 

directors, articles of a*company other than a private company — 

{i) the subscribers of the memorandum shall be deemed to be the directors of the 
company until the first directors shall have been appointed ; 

(u) the directors of the company shall be appointed by the members in general 
meeting; and 

{iii) any casual vacancy occurring amopg the directors may be filled up by the 
directors, but the person so appointed shall be subject to retirement at tbe 
same time as if he had become a director on the day on which the director in 
whose place he is appointed was last appointed a director.] 


SECTION 83B— Note 1. 


[1] A casual vacancy means in general any vacan- 
cy occurring by death, resignation or bankruptcy and 
not by efflux of time. (Tol 19) 1932 Mad 100 (103) (DB). 

[23 The election of a person as director by direc- 
tors, entitles him to hold office till the next general 
meeting, while if he is elected by the share-holders, 
he is entitled to hold office for three years. (Vol 20Y 
1933 All 344 (846) : 65 All 399 (DB). 

[3] Directors elected at a general meeting but not 
in conformity with articles of association — Such 
election and proceedings are void if adopted — ^Direc- 
tors thus^ elected are dejure directors ^ill validly 
replaced in accordance with articles of association 
of company. (1988) 67 Oal L Jour J43 (151). 


^ [4] Held on construction of the articles of asso- 
ciation of a company that the power of company in 
general meeting to appoint additional directors was 
not excluded and that no special resolution was 
necessary. (Vol 27) 1940 Sind 87 (90). 

C5] Member failing to be elected as director at 
general meeting can be co-opted for the limited 
period for which power to co-opt exists. (Vol 20) 
1933 All 844 (346) ! 65 All 899 (DB). ^ 

t6] An article of a Company provided that; if no 
mection takes place at a meeting where such an elac- 
tmn was intended, that the meeting shall stand 
a^oyrned to th^ §araa day the following week aiid if 
*09 elewaoii takes place the vacath;;g di^qcfqrg be 


deeiued to have bean re-elected. By another article 
the directors had powers to co-opt to fill up vacan- 
cies or as addition and persons so co-opted were to 
hold office till the next general meeting. The direc- 
tors co-opted six persons and in the following general 
meeting these oo-opfced directors were not elected 
specifically nor were the vacancies filled up. Held r 
that they should he deemed to have^ been elected 
according to the terms of the first article. (Vol 28) 
1941 Oal 136 (137) : I L R (1940) 1 Cal 660. 

[7] Company meeting called for election of cer- 
tain directors to he elected by share-holders — Chair- 
man ordering poll to be taken on certain future day 
— Chairman was absent on that day poll was not 
taken — Co-option of directors by remaining office- 
holding directors — This action was held ultra vires 
the company’s articles — Some share-holders held 
could sue to set aside this procedure and for order 
for holding new election. (Vol 19) 1932 Mad 100 
(106) (DB). 

[8] A suit challenging the position of a particu- 
lar board of directors and to remove them* from the 
directorate is wrongly constituted. But a suit to 
declare plaintiff a director and for the protection of 
his rights is competent, (Vol 28) 1941 Oal 136 (139) : 
I L R (1940) 1 Oal 660. 

[9] In suit for declaration and injunction by 

excluded director, Court should grant temporary 
injunction restraining defendants from interfering 
with rights of plaintiff. (Vol 20) 1983 All 844 (846) : 
65 All 899 (DB), ^ 
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b [ (2) /Notwithstanding anything contained in the articles of a company other than 
a private company not less than two-thirds of the whole number of directors shall be persons 
whose period of office is liable to deteimination at any time by retirement of directors in 
rotation. 

Provided that nothing herein contained shall apply to a company incorporated before 
the c commencement of the Indian Companies (Amendment) Act, 1936, where by virtue of 
the articles of the company the number of directors whose period of otbee is liable to deter- 
mination at any time by retirement of directors in rotation falls below the two-thirds pro- 
portion mentioned in this section.] 

^ [See Sch. I, Table A, Regs. 78, 79.] 

[a] Section 83B was inserted by the Indian Companies (Amendment) Act, 1914 (11 [XI] of 1914), S. 2. 

[b] The original Section 83B 'v;,as renumbered as Sub-section (1) of that section and Sub-section (2) was 

added by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 39.: [15-1-193'^. 

[c] The Act came into force on the I5th January, 1937. 

OBJECTS AND REASONS. 

Am&ndment made 1986 * — “ This provision is to ble to all companies secures that all first directors 
be read in conjunction with S. 17 (2) which by of a company must retire at the first ordinary meet- 
making the provisions of Ait. 78 oi Table A appiica- mg of the company.’* — S.O.R., 1936. 


84. (i) A person shall not be capable of being appointed director of a 
IieUr^LcUons on ap- company by the articles, and shall not be named as a director or proposed 
t'lseTmn^^ director of a company in any prospectus issued by or on behalf of the 

^semen of %recou iji relation to any intended company or in any statement in 

lieu of prospectus filed by or on behalf of a company, unless, before the registration of the 
articles or the publication of the prospectus, or the filing of the statement in lieu of pros- 
pectus, as the case may be, he has by himself or by his agent authorised in writing — 

(i) signed and filed with the registrar a consent in writing to act as such 
director; and 

(ii) save in the case of ^[companies] not having a share capital, either signed the 
memorandum for a number of shares not less than his qualification (if any) 
b[or taken from the company and paid or agreed to pay for his qualification 
Shares] or signed and filed with the registrar a contract in writing to take 
from the company and pay for his qualification shares (if any) ^^[or made and 
filed with the registrar an afiidavit to the efiect that a number of shares, not 
less than his qualification (if any), are registered in his name]; 

(2) On the application for registration of the memorandum and articles ^[if any,] of a 
company the applicant shall file with the registrar a list of the persons who have consented to 
be directors of the company, and, if this list contains the name of any person who has not 
so consented, the applicant shall be liable to a fine not exceeding five hundred rupees. 

(3) This section shall not apply to a private company or a company which was a 
private company before becoming a public company] nor to a prospectus issued by or on 
behalf of a company after the expiration of one year from the date at which the company is 
entitled to commence business. 

[. (1908) 8 Edw. VII, C.. 69— S. 72; (1929) 19 & 20 Geo. V, C. 23— S. 140]. 

[a] Subshtuted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 40, for the words 

** a company limited by guarantee and”, [16-1*1987]. 

[b] Inserted* %bid* 


Quahficat%on 

director* 


85 . (l) Without prejudice to the restrictions imposed by S. 84, it 
shall be the duty of every director who is by the articles required to hold 
a specified share qualification, and who is not already qualified, to obtain 
his qualification within two months after his appointment, or such shorter time as may be 
fixed by the articles. 

* * ♦ * ' 3 , 


SECTION 84— Note 1. SECTION 85— Note I. 

Cognate sections* j-^] It is not obligatory on a director to bold 

Director, qualification of — ^85, Beg. 70* - shares and though in the articles provision is gene- 

Prospectusr reouirem^ts as to directors in 93 (1) rally made that a director should hold certain num* 
(0), sa ber of shares the articles may be amended so as 
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®[ ( 2 ) ] If, after the expiration of the said period or shorter time, any unqualified 
person acts as a director of the company, he shall be liable to a fine not exceeding fifty rupees 
for every day between the expiration of the said period or shorter time and the last day on 
which it is proved that he acted as a director. 

[SeeSdi,l,TaUe A, Regs. 70.77(a); (1908)8Edw. VII, C. 69— S. 73; (1929) 19 & 20 Geo. V, 
C. 23— S. 141 ] 

[a] The original sub-seotion (S) of S. 85 was repealed and sub-section {3) was re-numbered (2) by the 
Indian Oompanies (Amendment) Act, 1986 (22 [XX IT] of 19S6), S. 41, [16-1-1937]. 

86. The acts of a director shall be valid notwithstanding any defect 
Validity of acts that may afterwards be discovered in his appointment or qualification • 
0 / directors. Provided that nothing in this section shall be deemed to give validity to 

, acts done by a director after the appointment of such director has been 
shown to be invalid. 

[See Sch. I. Table A, Reg. 94; (1908) 8 Edw. VII, C, 69— S. 74; (1929) 19 & 20 Geo. V, C. 23— 
S. 143]. 

8'[86A. (I) If any person being an undischarged insolvent acts as 
IneligihiUty of director or managing agent or manager of any company, he shall be liable 
imprisonment for a term not exceeding t'vso years or to a fine not exceed- 
ing one thousand rupees or to both. 

(j 2) In this section the expression “ company ” includes a company incorporated out- 
side British India which has an established place of business within British India.] 

[(1929) IS''^ 20 Geo. V, C. 23— S. 142 (1)] 

[a] Inserted by the Indian Companies (Amendment) Act, 1986 (22 [XXII] of 1936), S. 42. [16-1-1987] 


Section 85 (contd.) 

enable persons to be directors without any share qua- 
lifications. (Vol 20) 1933 Lab 51 (52) (DB). 

[2] The High Court has no jurisdiction to try an 
accused merely on an application under S. 86. It has 
jurisdiction only if the case is committed to it under 
S. 194 (1), Criminal B. 0. or if the proceedings are 
started on an-^pplicatlon of the advocate-general 
under S. 194 (2) or are transferred to it under S. 526 
Criminal B. 0. (Vol 23) 1936 All 830 (831, 832) : IL R 
(1987) All 220 : 88 Crl L Jour 111 (BB). 

[3] Contravention of S. 85 is an “ Ofience *’• 
(Vol 23) 1936 All 830 (830) : I L R (1937) All 220 t 
38 Crl JU Jour 111 (PB). 

[4] Where a director is liable in respect of negli- 
gence# deiault, breach of duty or breach of trust the 
Court may relieve him from his liability on such 
terms as the Court may think fit. See S. 281. 

(See also S. 86 (0) ). 

[6] It was held in (Vol 1) 1914 Lab 222 (223) 
(BB) that mere ceasing to hold the necessary quali- 
fication shares invoh ed vacation of his o&oe by a 
director under Sub-section (2) of this section. Now 
see S. 86 (1) (A). 


SECTION 86— Note 1. 


[l] Acts done hona fide by a Manager or Birector 
are valid in spite of a delect in his appointment, not 
only between company and outsiders but also between 
company and its members. (1911) 1911 Bun L R 
No. 179 -page 650 (658) : 1911 Bun Re No. 46 (BB). 


[2] To render valid an act of the directors which 
is beyond their authority there must he acquiescence 
of the share-holders. This acquiescence cannot be 
presumed unless knowledge of the invalidity of the 
transaction is brought home to every shai e-holder. 
There can be no ratification without an intention to 
ratify, and there can be no intention to ratify an 
illegal act without knowledge of the illegality. 
(Vol 26) 1988 P 0 284 (289) : I L E (1989) Kar (PO) 
16 : 1 L B (1939) Ijah 1 (P 0). 


The Director jnvalidly appointed oannot in 
oi a provisipji ip ArtioJ^sof A,eociatton^bind 


share-holders unless the defect is unknown at the 
time. (Vol 14) 1927 Lab 797 (797) (BB). 

[4] Allotment of shares by an irregularly appoint- 
ed but a de facto directors — ^Articles of association 
upholding acts done by a de fdcto director done in a 
bona fide m&mxer — ^Articles held covered allotment 
of shares by the directors and validated them. (Vol 1) 
1914 Alim (478): 36 All 412 (BB). (S.86 was not 
referred to) . 

[5] As between company and third persons having 
no notice to the contrary directors de facto are direc- 
tors de jure. (1911) 13 Bom B R 162 (181). 

[6] Even though none of the directors of the com- 
pany had paid the allotment money on the shares 
held by them, all acts (e.g. allotment of shares in a 
meeting called for the purpose) done by them as such 
directors are valid. (Vol 22) 1935 Lah 464 (464], 

[7] Where a person in good faith thinking him- 
self to be a director so acts and signs a plaint on be- 
half of his company he becomes a de facto director 
and his act is validated by S. 86. Where in the 
course of the proceedings in Court a mere doubt is 
raised as to the validity of the position of such a 
director, such a raising of doubt is not enough to 
“show” that his appointment was invalid. The ap- 
pointment oannot be considered to be “Shown” to be 
invalid until the Court has come to a definite decision 
on the subject. (Vol 18) 1931 Rang 139 (142) : 9 Rang 
56 (BB). 

[8] Befendant raising question of competency of 
director to sign and verily plaint.— He is entitled to 
cross-examine the director as to expose all facts bear- 
ing on that question — It is only when all those facts 
are before the Court that it can properly come to a 
finding as to whether S. 86 covers the case. (Vol. 18) 
1931 Rang 54 (65) (BB), 

[9] When a company is shown to ^ave accepted a 
certain person for many years as its director and had 
never on any occasion repudiated any of his acts as 
such, it is not open to one who has no concern with 
the company to challenge the appointment of such 
director or to contest his authority to act on behalf 
of the company. (Vol 2) 1916 Lah 478 (479) 
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a[86B. If in the case of any company provision is made by the articles or by any 
agreement entered into between any person and the company for em- 
Assignment of powering a director or manager of the company to assign his ofiice as such 
office by d%rectcyt's, another person, any assignment of ofiice made in pursuance of the said 
provision shall, notwithstanding anything to the contrary contained in the said provision, be 
of no efiect unless and until it is approved by a special resolution of the company : 

Provided that the exercise by a director of a power to appoint an alternate or substitute 
director to act for him during an absence of not less than three months from the district in 
which meetings of the directors are ordinarily held, if done with the approval of the board of 
directors, shall not be deemed to be an assignment of ofiice within the meaning of this 
section : 

Provided always that any such alternate or substitute director shall ipso facto vacate 
office if and when the appointor returns to the district in which meetings of the directors are 
ordinarily held. 

Explmation . — Por the purposes of the provisos to this section, the presidency-towns of 
Calcutta and Madras shall be deemed to be part of the 24:-Parganas and Ohingleput Districts, 
respectively, and the presidency-town of Bombay shall be deemed to be part of the Bombay 
Suburban and the Thana districts.] 

[(1929) 19 & 20 Geo. V, C. 23— S. 151.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 42. [15-1-1937] 


a[86C. Save as provided in this section, any provision, whether contained in the 
articles of a company or in any contract with a company or otherwise. 
Avoidance of pro- for exempting any director, manager or officer of the company or any person 
habMy of'^^direc officer of the company or not) employed by the company as 

tors, ^ auditor from or indemnifying him against any liability which by virtue any 

rule of law would otherwise attach to him in respect of any negligence, 
default, breach of duty or breach of trust of which he may be guilty in relation to the company 
shall be void : 


Provided that 


(a) in relation to any such provision which is in force at the date of the ^com- 
mencement of the Indian Companies (Amendment) Act, 1936, this section 
shall have effect only on the expiration of a period of six months from that 
date, and 

{b) nothing in this section, shall operate to deprive any person of any exemption or 
right to be indemnified in respect of anything done or omitted to be done by 
him while any such provision was in force, and 
(c) notwithstanding anything in this section, a company may, in pursuance of any 
such provision as aforesaid, indemnify any such director, manager, officer or 
auditor against any liability incurred by him in defending any proceedings, 
whether civil or criminal, in which judgment is given in his favour or in 
which he is acquitted, or in connection with any application under Section 281 
of this Act in which relief is granted to him by the Court.] 

[(1929) 19 & 20 Geo. V, C. 23— S. 152] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936). S. 42. [15-l-1937]f 

[b] The Act came into force on the 16th January, 1937. 


SECTION 86 C— Note 1. 

[1] Persons cannot be held liable in respect of the 
default made in preparing balance-sheet or placmg it 
before general meeting oi the company, which took 
place long before they ever became directors or 
indeed before they were even share-holders. (Yol 24) 
1987 Mad 341 (342) : 38 Orl L Jour 696. 

[2] Chairman receiving money on behalf of Com- 
pany and expending it on matters connected with 
the Company cannot he made personally liable for it. 
(Yol 26) 1938 Lab 341 (344) (DB). 

[3] Where loan is tainted with dishonesty and 

directors are responsible for the loan, they are liable 
fpr «w (Yol 38) 1986 1«li 371 (378) (DB). 


[4] When the Articles of Association comprise 
the indemnity to directors for anything done by 
them, except where loss has been incurred as the 
result of wilful neglect or wilful default on their 
part, in order to he guilty of negligence, a director 
should not only be guilty of negligence,' but also 
must know that he is committing a breach of dia^' 
or is recklessly careless in the matter. Where an 
from the insolvency of an official, there is no oj 
ground to suspect his honesty a director is justf 
in trusting him. (Yol 25) 1938 Mad 124 (127) : 1 1 
(1938) Mad 292. 

[See also (1926) 1 Ch 407 (484). (In this casi 
Eomex, J. has enumerated certain principles relating j 
to duties of 



IBs, 86D-e6a3 


IJCHE IiroiAN] COHtAlSIES ACT. I9l3 


1662 


^[86D. (l) No company shall make any loan or guarantee any loan made to a director 
T- ^ ^ . of the company or to a firm of -which such director is a partner b[or to a 

•LjOCb'ftS to Ch%^ tfCtO? ^ IJ* A* T-. 

private company of ^ hich such director is a member or director.] 

(s) In the event of any contravention of sub-section (l) any director of the company -who 
is a party to such contravention shall be punishable -with fine ’which may extend to five hundred 
rupees, and if default is made in repayment of the loan or in discharging the guarantee shall 
be liable jointly and severally for the amount unpaid. 

(5) This section shall not apply to a private company (except a private jcompany -which is 
the subsidiary company of a public company) or to a banking company.] 

[a] Inserted by the Indian companies (Amendment) Act, 1936 (22 [XXII] of 1936), S, 42, [15-1-1937], 

[b] Suhshtuted, ibid., 1938 (2 [11] of 1938), S, 4. [26-2-1938]. 

a[86E. No director or firm of which such director is a partner or private company of 
which such director is a director shall without the consent of the com- 
Director not to pany in general meeting hold any office of profit under the company 
licld office of 3^7 oft except that of a managing director or manager or a legal or technical 
adviser or a banker : 

Provided that nothing herein contained shall apply to a director elected or appointed 
before the bcommencement of the Indian Companies (Amendment) Act, 1936, in respect of 
any office of profit under the company held by him at the commencement of the said Act. 

ExplanaUon . — For the purposes of this section the office of managing agent shall not be 
deemed to be an office of profit under the company.] 

[a] Inserted by tbe Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 42. [16-1-1937] 

[b] The Act came into force on the 15th January, 1937. 


^[SGF. Except with the consent of the directors, a director of the company, or the firm 
of which he is a partner or any partner of such firm, or the private com- 
Sa^iction of direty pany of -which he is a member or director, shall not enter into any con- 
tors necessary for tracts of the Sale, purchase or supply of goods and materials with the 
certain contracts. company, provided that nothing herein contained shall affect any such 
contract or agreement for such sale, purchase or supply entered into before the bcommenoe- 
ment of the Indian Companies (Amendment) Act, 1936.] 

[a] Inserted by tbc Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936) S. 42. [16-1-1937], 

[b] The Act come into force on the 16th January, 1937. 


^[86G. (i) The company may by extraordinary resolution remove any director, whose 
Bemoval of direc- P^^lod of office is liable to determination at any time by retirement of 
Of irec~ ^^yectors in rotation, before the expiration of his period of office and may 
by ordinary resolution appoint another person in his stead. The person 


SECTION 86 D— Note 1. 

[1] was munim of ‘H’, a director of a bank, — 
K’s application lor loan fiom bank was supported by 
statement as to his business and pioperty known by 
‘ H ’ to be untrue and that the loan was in reality 
taken for the benefit of H*s firm and the receipt of 
the money was entered in firms book. — ^The bank sued 
K for money but he had been adjudicated a bankrupt 
during the pendency of the suit held', that H had 
acted dishonestly in sanctioning K’s application for 
loan and was liable for a fraud committed by him. 
(Vol 23) 1936 Lah 268 (271) : 17 Lah 262. 

[2] In contravention of S. 86 D the directors 
sanctioned loan to one of the directors for a period 
of one year. Before the year had terminated, one of 
the directors moved his fellow diiectors to cancel 
the resolution. They refused and resolved that as the 
year for which the loan was made had not then elap- 
se they would not then interfere. Thereupon the 
dir^tor who moved for cancellation filed a com- 
plaint with the Registrar of Joint Stock Companies 

S. 86 D. The Registrar refused to inter- 
vene j Held that there was undoubtedly a contra- 
v^atxon of the provisions of S. 86 in sanctioning a 
airector and when the Attention of the 
cji th^ second oooasiout was draw^ to 


they should have taken steps at once to see that the 
illegal loan was terminated. The Registrar of Joint 
Stock Companies should also have taken action m 
the matter and atlea&t ha\e told the directors that 
they should tee that such an illegality was not com- 
mitted again. (Vol 29) 1942 Mad 452 (462) ; 43 Orl 
L Jour 770. 

[3] Loans to directors of a bank are contemplated 
under this section as part of its busmess. (Vol 29) 
1942 Mad 737 (737) ; I L R (1943) Mad 291. 

[4] The office of a director shall be vacated if he 
or any firm of which he is a partner or any private 
company of which he is a director accepts a loan or 
guarantee from the Company in contravention of 
this section. See section 86. 1 (g). 

SECTION 86 E— Note 1. 

^ [1] The office of a director contravening the provi- 
sions of this section shall be vacated *, see section 86 
1(e). 

SECTION 86 F— Note 1. 

[y The office of a director shall be vacated if he 
acts in contravention of section 86 B ; see section 86 
I (h). 

SECTION 86 G*-Note 1. 

[1] Where the articles of association provided that 
a dijeotor shall be removed by an extra-ordm»ry 
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so appointed shall be subject to retirement at the same time as if he had become a director on 
the day on which the director in whose place he is appointed was last elected director. A 
director so removed shall not be reappointed a director by the board of directors . 

( 2 ) This section shall not apply to directors elected or appointed before the boom- 
mencement of the Indian Oompanies (Amendment) Act, 1936.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936, .(22 [XXII] of 1936), S. 42. 

[15-1-1937]. 

[b] The Act came into force on the 16th January, 1937, 


Bestrictions on 
powers of directors. 


w 


a[86H. The directors of a public company or of a subsidiary com- 
pany of a public company shall not, except with the consent of the com- 
pany concerned in general meeting, — 

(a) sell or dispose of the undertaking of the company ; 

(h) remit any debt due by a director.] 

Inserted by the Indian Oompanies (Amendment) Act, 1936 (22 [XXII] of 1986), S. 42 [15-1-1937], 
The office of a director shall be vacated if — 

ofB^eotor. ^ ^ ^ {a) he fails to obtain within the time specified in sub-section (i) 

of section KSS], or at any time thereafter ceases to hold, the share qualifi- 
cation, if any, necessary for his appointment, or 

(b) he is found to be of unsound mind by a Court of competent jurisdiction, or 

(c) he is adjudged an insolvent, ov 

(d) he fails to pay calls made on him in respect of shares held by him within six 

months from the date of such calls being made, or 

(e) he or any firm of which he is a partner or any private company of which he is 

a director without the sanction of the company in general meeting accepts 
or holds any office of profit under the company other than that of a managing 
director or manager or a legal or technical adviser or a banker, or 
(/) he absents himself from three consecutive meetings of the directors or from all 
meetings of the directors for a continuous period of three months whichever 
is the longer without leave of absence from the board of directors, or 

(g) he or any firm of which he is a partner or any private company of which he is 

a director accepts a loan or guarantee from the company in contravention 
of section 86D, or 

(h) he acts in contravention of section 86!F. 

(2) Nothing contained in this section shall be deemed to preclude a company from 
providing by its articles that the office of director shall be vacated on grounds additional to 
those specified in this section.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 42. [16-1-1937] 

[b] Substituted, ibid, 1938 (2 [II] of 1988), 8, 8 for “ 84 ” [26-2-1938], 

a [87. (l) Every company shall keep at its registered office a regis- 

ter of its directors, managers and managing agents containing with respect 
to each of them the following particulars, that is to say : — 


Begister of direct- 
tors, managers and 
managing agents. 


Section 86G (contd.) 

resolution, a director cannot be removed under a rule 
passed^ under powers conveyed by another article, 
which is procedural only and gives no power to direc- 
tors to frame fresh articles of association. Such a 
rule is therefore ultra vires and cannot be relied, 
upon in support of the removal of the director. (Vol. 
29) 1942 Mad 737 (737) : I L E (1943) Mad 291. 

SECTION 86 H— Note 1. 

[1] The assets of a company cannot be disposed of 
by the resolution of the directors only ; thay can only 
be disposed of after a resolution of the share-holders 
passed at a special meeting called for the purpose of 
winding up the company and disposing of its assets. 
(Yol. 25) 1938 Bang 447 (447) (DB). 

[2] Where articles authorise directors to invest 
money in purchase of house property they are not 


entitled to invest money in constructing a building. 
(Yol. 21) 1934 Mad 411 (416) (DB). 

[3] Where the articles provided that the directors 
could invest money not immediately required upon 
such securities and bank deposits as may be from 
time to time determined — ICfld, that the directors had 
complete discretion in the matter of approving the 
kind of security offered. (Yol. 22) 1935 Lah 792 (793) 
(DB). 

SECTION 87— Note 1. 

[1] The word ‘who’ in 8 87 (4) refers only to an 
officer of the company and not to the company ; 
and the words ‘knowingly andi wilfully’ only relate 
to a person — and not to a company, Sn a prosecu- 
tion for omission to inform change it 3 snot njeceseary 
to prove that any body connected with the Company 
had knowledge of the change. (Yol, 80) 1948 Mad 
214 (215) * 44 Crl Ii Jour 880. 
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(^) in the case of an individual, his present name in full, any former name or sur- 
name in full, his usual residential address, his nationality and, if that 
. nationality is not the nationality of origin, his nationality of origin and his 
^ business occupation, if any, and if he holds any other directorship or direc- 
torships the particulars of such directorship or directorships ; 

(&) in the case of a corporation, its corporate name and registered or principal 
office ; and the full name, address and nationality of each of its directors ; 
and 

(c) in the case of a firm, the full name, address and nationality of each partner, and 
the date on which each became a partner. 

{2) The company shall within the periods respectively mentioned in this sub-section 
send to the registrar a return in the prescribed form containing the particulars specified in 
the said register and a notification in the prescribed form of any change among its directors, 
managers or managing agents or in any of the particulars contained in the register. 

The period within which the said return is to be sent shall be a period of fourteen 
days from the appointment of the first directors of the company and the period within which 
the said notification of a change is to be sent shall be fourteen days from the happening 
thereof. 

(3) The register to he kept under this section shall during business hours ^ (subject to 
such reasonable restrictions as the company may by its articles or in general meeting impose, 
so that not less than two hours in each day be allowed for inspection) be open to the inspec- 
tion of any member of the company without charge and of any other person: on payment of 
one rupee or such less sum as the company may impose for each inspection. 

(d) If any inspection required under this section is refused or if default is made in 
complying with sub-section (1) or sub-section (2) of this section, the company and every officer 
of the company who is knowingly and wilfully in default shall be liable to a fine of fifty rupees, 

(S) In the case of any such refusal, the Court on application made by the person to 
whom inspection has been refused, and upon notice to the company may by order direct an 
immediate inspection of the register], 

[1S82— Ss. 70, 71 ; (1929) 19 & 20 Geo. V, C. 23— S. 144]. 

[a] Substituted hy the ladiaoi Oompames (Amendment) Act, 19S6 (22 [XXIT] of 1986), S. 43 for the 
original section. [15-1-1937]. 


^[Managing Agents]. 

Duration of ap- a[87A. (l) No managing agent shall, after the bcommencement of 

poinffnent of mana^ the Indian Companies (Amendment) Act, 1986, be appointed to hold office 
ging agent, for a term of more than twenty years at a time. 

{2) Notwithstanding anything to the contrary contained in the articles of a company 
or in any agreement with the company a managing agent of a company appointed before the 
bcommencement of the Indian Companies (Amendment) Act, 1936, shall not continue to hold 
office after the expiry of twenty years from the commencement of the said Act unless then 
re-appointed thereto or unless he has been re-appointed thereto before the expiry of the said 
twenty years. 


Section 87 - 

[2] Where a statutory duty is cast upon a company 
to do something, it must take steps to see that it is 
aware of all changes that it has to notify to the Be- 
gistrar, and if it fails to do so, then the company 
becomes liable for the default. The act makes the 
company liable for every default without proof of 
negligence and therefore no distinction can be made 
between acts which are available from records and 
which are not. (V ol. SO) 1943 Mad 214 (215) t 44 
Crl L lour 880. 

[S] Notwithstanding the provisions of S. 87, the 
appointment of director shall remain part of the in- 
door management and it would hardly conduce to 
facility of business if outsiders were compelled to 
search the register and find for themselves whether a 
person who was permitted to act as a director of the 
fqx some length of time was also its direc- 


tor de jure, (Vol. 18) 1926 Bom 28 (31) * (Yol 23) 1936 
Bom 62 (86) : 60 Bom 326 _(DB). 

[4] Unless a person is in charge of the entire 
business of a company, he cannot be deemed to be 
the manager thereof. A person in charge of the 
business of a branch of a bank thereof does not come 
within the purview of the term ‘ Manager ’ as used 
in this section. (Vol. 5) 1918 Lab 170 (171) : 1917 Pun 
Be No. 47, Or : 19 Orl L Jour 215. (UB). 

SECTION 87 A— Note 1. 

[1] With respect to agency agreement, sections 
87 B to 87 1 of the amending Act of 1936 are not 
retrospective. Only S. 87 A is retrospective by reason 
of which managing agencies existing when the Act 
come into force, can only survive for 20 years from 
that date. (Vol, 31) 1944 Bom 205 (208) (DB). 

[2] Money cannot be recovered back as money had 
and received if the circumstances are such that there 
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(3) A managing agent whose office is terminated by virtue of the provisions of sub- 
section (k) shall upon such termination be entitled to a charge upon the assets of the company 
by way of indemnity for all liabilities or obligations properly incurred by the managing agent 
on behalf of the company subject to existing charges and encumbrances, if any, 

(4) The termination of the office of a managing agent by virtue of the provisions of 
sub-section (2) shall not take effect until all moneys payable to the managing agent for loans 
made to or remuneration due up to the date of such termination from the company are paid. 

(d) Nothing in this section shall apply to a private company which is not the subsidi- 
ary company of a public company,] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 44. [15-1-1937], 

ft] The Aot.oame into force on the 15th January, 1987. 


OBJECTS AND REASONS 


Sub-section (2) is drafted so as to avoid a possible 
implication with a managing agent whose appoint- 
ment would otherwise expire earlier might be enti- 
tled under the sub-section to continue in office for 
20 years a^ter the commencement of the Amending 
Act of 1986, and at the same time to show that re- 
appointment is possible. Sub-sections (8) and (4) are 
drafted to refer specifically to loans made to the 
company and to remuneration due from the com- 


pany to the managing agent at the time of the ter- 
mination of the managing agency and to secure to 
the managing agent a lien on the assets of the com- 
pany to provide for any claims made on him for lia- 
bilities undertaken by him on behalf of the company. 
The termination of the managing agency contract 
under this section does not affect any right the 
managing ageni may have to be compensated for the 
premature termination of his functions. — ^See SOB 
1936, 


Conditions appli- 
cable to managing 
agents. 


a [87B. Notwithstanding anything to the contrary contained in the 
articles of the company or in any agreement with the company — 


(a) a company may, by resolution passed at a general meeting of which notice has 
been given to the managing agent in the same manner as to members of the 
company, remove a managing agent if he is convicted of an offence in rela- 
tion to the affairs of the company punishable under the Indian Penal Code, 
and being under the provisions of the Code of Criminal Procedure, 1898, 
non-bailable ; and for the purposes of this clause, where the managing agent 
is a firm or company an offence committed by a member of such firm or a direc- 
tor of or an officer holding a general power-of-attorney from such company 
shall be deemed to be an offence committed by such firm or company : 


Section 87 A ( contd,) 

is nothing unconscionable or improper in the defen- 
dant having retained the money, even though he could 
not have maintained an action, for recovering the 
same from the plaintiff. Thus where articles of 
association provided for the appointment of a certain 
firm as managing agents and direotois to execute 
agreement forthwith but none wns executed and the 
firm purporting to act as such agents withdrew 
money for their remuneration and initial expenses 
and subsequently resigned agency it was held that the 
company could not recover the money as money had 
and received. (Vol. 22) 1935 Mad 799 (803) (DB). 

[3] Agreement to employ firm of four partners as 
m^aging agents in 1907. — One partner died in 1910. 

Other two partners assigning their shares to stran- 
ger in 1920— Stranger again assigning in 1922 to P— 
partner assigning his interest to D in 
1989 Company serving notice on firm that agree- 
ment of 1907 terminated — No new agreement entered 
into Only intimation of changes noted — 'P suing for 
damages for breach of agreement of 1907 — Suit, not 
tenable without setting up novation or estoppel as 
P was not party to agreement of 1907. (Yol. 31) 1944 
Bom 205 (209, 210) (DB). 

[4] Where the managing agents of a company 
admitted to be in possession of money belonging to 
the company, but claimed a lien over it, it was held 
that the Oouyt h^.d power under section 185 to ask 


them to deposit the amount in Court until the adjudi- 
cation of their claim as lien-holders. (Vol. 20) 1933 
Lah487 (489): 14 Lah 68. 

[5] As to appointment of a managing agent by a 
banking company, see sections 277 H and 270 I of this 
Act ; as to the limitation on employment of managing 
agents by an insurer company, see section 32 (2), 
Insurance Act, 1988. 

SECTION 87 B— Note 1. 

[1] As a general rule, a party to a contract cannot 
assign his liability thereunder without the other 
party’s consent ; under S. 87-B (c) too the office of 
the manaj^ing agent cannot be transferred without 
the consent of the company. S. 87-B (c) applies to 
the case of a transfer of the office of the managing 
agent to himself and certain others. (Vol. 81) 1944 
Bom 76 (82). 

[3] 8. 87-B (d) restrains the voluntary alienation 
to the detriment of a company by the managingagent 
of his remuneration. But it does not bar a compul- 
sory sale ^ the fiiStance of a creditor. (Vol, 28) 
1941 Cal 240 (24l). 

[8] In considering the question of misconduct 
necess^ary to justify the termination of the employ- 
ment of the managing agents, the same principle 
applies which applies to the case of a master and 
servant. In each case the question must be whether 
the miBOonduct proved or reasonably apprehended, 

S09A.il. 
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Provided that a managing agent shall not be liable to be removed tinder the provisions 
hereof if the ofi^ending member, director or officer as aforesaid is expelled or 
dismissed by the managing agent 'within thirty days from the date of his 
conviction or if his conviction is set aside on appeal ; 

(6) the office of a managing agent shall be vacated if he is adjudged insolvent ; 

(p) a transfer of his office by a managing agent shall be void unless approved by 
the company in general meeting : 

provided that in the case of a managing agent’s firm a change in the partners there- 
of shall not be deemed to operate as a transfer of the office of managing 
agent, so long as one of the original partners shall continue to he a partner of 
the managing agent’s firm. For the purpose of this proviso ‘original part- 
ners’ shall mean, in the case of managing agents appointed before the bcom- 
mencement of the Indian Companies (Amendment) Act, 1936, partners who 
were partners at the date of the commencement of the said Act, and in the 
case of managing agents appointed after the commencement of the said Act, 
partners who were partners at the date of the appointment ; 

(^) a charge or assignment of his remuneration or any part thereof effected by a 
managing agent shall be void as against the company ; 

(e) if a company is wound up either by the Court or voluntarily, any contract of 
management made with a managing agent shall be thereupon’ determined 
without prejudice, however, to the right of the managing agent to recover 
any moneys recoverable by the managing agent from the company : Provid- 
ed that where the Court finds that the winding up is due to the negligence 
or default of the managing agent himself the managing agent shall not be 
entitled to receive any compensation for the premature termination of his 
contract of management ; and 

(/) the appointment of a managing agent, the removal of a managing agent and any 
variation of a managing agent’s contract of management made after the 
h commencement of the Indian Companies (Amendment) Act, 1936, shall not be 
valid unless approved by the company by a resolution at a general meeting 
of the company notwithstanding anything to the contrary in section 
86E: 

Provided that nothing herein contained shall apply to the appointment of a com- 
pany’s first managing agent made prior to the issue of the prospectus or 
statement in lieu of prospectus where the terms of the appointment of such 
managing agent are there set forth.] 

[a] Inserted by tbe Indian Companies (Amendment) Act, 1936 (22 [XS^TI] of 1936), S. 44. [15-1-1937] 

[b] Tbe Act came into foice on the 15th January, 1937. 


Section 87 B (contdL) 

lias such a direct bearing on the employer’s business 
or on tbe discharge of the employee of that part of 
the employer’s business in which he is employed, as 
to seriously affect or to threaten to seriously afieot 
the employer’s business or the employee’s efficient 
discharge of his duty to his employer. The nature 
of the particular business* and the nature of the 
duties of the employee, will require to be considered 
in each case in order to arrive at a just conclusion 
on tbe question; but the principle remains the same 
(Vol 31) 1944 PC 17 (18): ILB (1944) Kar 57 
(Where the quarrels between the partners of the firm 
of managing agents were such as to be detrimental 
to the interests of the company, the termination of 
the employment of managing agents would be justified)^ 

‘ t4] The purpose of section 8Y-B seems to be to 
prevent the appointment of a managing agent of a 
company or the dismissal of a managing agent hy a 
without the share-holders in general meet- 


ing giving their assent. But when the articles of 
association bind the members of the company and 
the company itself to follow a certain procedure in 
dismissing its managing agents and that procedure 
does not contravene the provision of section 87 B but 
goes beyond the provisions of that section in the way 
of providing protection for the members of the com- 
pany there is nothing in section 87 B (f) which 
authorises tbe abrogation of a contract contained 
in the articles of association prescribing that the 
services of the managing agents shall be dispensed 
with in a particular manner; (1946) 50 Oal W IT 310* 
(328). (For the removal of managing agents Art. 182 
of articles of association of a company required an 
extraordinary resolution passed at an extraordinary 
general meeting of which not less than six months* 
notice was to be given and at which persons holding 
not less than three-fourths of the issued ordinary 
capital were to be present — By an ordinary resolution 
passed by a bare majority the managing agents were 
jempved— the resolution was invalicU) 
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Clause (a) provides that it shall he for conviction of 
a non-bailable ofience committed in relation to the 
company that a managing agent may be removed ; it 
also deals with those cases in which the managing 
agent is a firm or a company. Clause (c) provides 
that an ordinary resolution, instead of an extra-ordi- 
naiy resolution, should be sufficient for the approval 
of a transfer of office by a manging agent. It is 
provided in clause (e) that if the negligence or mis- 
conduct of the managing agent itself conduces to the 


winding up, the managing agent shall be debarred from 
recovering compensation for the consequent termina- 
tion of his contiact. It is clear that clause (f) does 
not apply to appointments, etc., made before the 
amending Act o± 1936 comes into force ; it also saves 
from its operation those preliminary appointments 
announced in a piospectus, which it would be im- 
practicable to hold in abeyance until the fiist general 
meeting. — See S. C. R., 1936. 


Bemuncration of (I) Where any company appoints a managing agent after the 

manag%ng agent ^ ^commencement of the Indian Companies (Amendment) Act, 1936, the re- 
muneration of the managing agent shall be a sum based on a 3&xed percent- 
age of the net annual profits of the company, T^ith provision for a minimum payment in the 
case of absence of or inadequacy of profits, together with an office allowance to be defined in 
the agreement of management. 

(2) Any stipulation for remuneration additional to or in any other form than the 
remuneration specified in sub-section (1) shall not be binding on the company unless sanc- 
tioned by a special resolution of the company, 

(5) For the purposes of this section * net profits ’ means the profits of the company 
calculated after allowing for all the usual working charges, interest on loans and advances, 
repairs and outgoings, depieciation, bounties or subsidies received from ^ [any Government] 
or from a public body, profits by v ay of premium on shares sold, profits on sale proceeds of 
forfeited shares, or piofits ficm the sale of the whole or parfc of the undertaking of the com- 
pany but w ithout any deduction in respect of income-tax or super-tax, or any other tax or 
duty on income or levenue or for expenditure by w^ay of interest on debentures or otherwise 
on capital account or on account of any sum which may be set aside in each year out of the 
profits for reserve or any other special fund. 

(4) This section shall not apply to a private company except a private company 
which is the subsidiary company of a public company or to any company whose principal 
business is the business of insurance.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 44. [15-1-1937] 

[b] The Act came into force on the 15th January, 1937, 

[c] Substituted by A, 0. for “ G-overnment 


Loans to managing ^ [87D, (l) No company shall make to a managing agent of the com^ 
pany or to any partner of the firm, if the managing agent is a firm, b [or 
to any member or director of the private company], if the managing agent is a private com- 
pany, any loan out of moneys of the company or guarantee any loan made to a managing 
agent. * 

(s) Nothing contained in this section shall apply to any credit held by a managing 
agent in a current account maintained subject to limits previously approved by the board of 
directors by the company with the managing agent for the purposes of the company’s 
business. 


(5) In the event of any contravention of sub-section (1) any director of the company 
"Who is a party to the making of the loan or giving of the guarantee shall be punishable with 
fine which may extend to five hundred rupees, and if default is made in repayment of the 
loan or discharging the guarantee shall be liable jointly and severally for the amount unpaid* 


SECTION 87C— Note 1. 

tl] Held* on interpretation of company’s articles 
that the term ‘ net profits ’ used therein was not the 
same as used in S* 87*G. of companies Act. (Vol. 28) 
1941 Rang 145 (147) : 1941 Rang* L* E. 181 (SB), 

f2] As to the limitation on the remuneration pay- 
able to a managing agent by an insurer company, see 
seotion 32 (6), Xnsurcmoe Act* 1986. 


SECTION S7D— Note 1. 

[1] Where a managing agent of^a company* 
though not authorised to borrow, barrows money 
which is not necessary and neither dona fide nor for 
benefit of company, the company is not liable for the 
amount borrowed. (Vol. 27) 1940 Omdh 202 <205) i U 
Luck 516 (DB). 
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(4) Nothing in this section shall apply to a private company except a private com- 
pany -which is the subsidiary company of a public company. 

(5) Except with the consent of three-fourths of the directors present and entitled 
to vote on the resolution, a managing agent of the company, or the firm of which he is a 
partner, or any partner of such firm, or, if the managing agent is a private company, a 
member or director thereof, shall not enter into any contract for the sale, purchase or 
supply of goods and materials with the company, provided that nothing herein contained 
shall affect any such contract for such sale, purchase or supply entered into before the 
^commencement of the Indian Companies (Amendment) Act, 1936.1 

[a] Inserted "by the Indian Companies (Amendment) Act, 1986 (22 [XXII] of 1936), S. 44. [16-1-1937] 

[b] Substituted, ibid 1988 (2 [H] of 1988). S. 6. [26-2-1938] 

[c] The Act came into force on the 16th January, 1937. 

a[87E. (2) No company incorporated under this Act after the t>commencement of the 
Indian Companies (Amendment) Act, 1936, which is under the manage- 
I/oans to or by ment of a managing agent shall make any loan to or guarantee any loan 
c^jpames made to any company under management by the same managing agent, 

company shall after the expiry of six months from the commence- 
ment of the said Act except by way of renewal of an existing loan or 

guarantee given make any loan to or guarantee any loan made to any such company : 

Provided that nothing herein contained shall apply to loans made or guarantees given 
by a company to or on behalf of a company under its own management or loans made by or to 

a company to or by a subsidiary company thereof or to guarantees given by a company on 

behalf of a subsidiary company thereof. 

(2) In the event of any contravention of the provisions of this section, any director or 
officer of the company making the loan or giving the guarantee who is knowingly and 
wilfully in default shall be liable to a fine not exceeding one thousand rupees and shall be 
jointly and severally liable for any loss incurred by the company is respect of such loan or 
guarantee.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22£[XXn] of 1986), S. 44. [15-1-1937]. 

[b] The Act came into force on the 16th January 1937. 


a[87F. A company other than an investment company, that is to say, a company whose 
principal business is the acquisition and holding of shares, stocks, de- 
bentures or other securities, shall not purchase shares or debentures of 
any company under management by the same managing agent, unless the 
purchase has been previously approved by a unanimous decision of 
the board of directors of the purchasing company.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 44. [16-1-1937]. 

a[87G. A managing agent shall not exercise in respect of any company of which he 
is a managing agent a power to issue debentures or, except with the 
Bestficiion o n authority of the directors, and within the limits feed by them, a power 
rmnag^ invest the funds of the company, and any delegation of any such power 
menu ' ^ company to a managing agent shall be void.] 


Purchase by corn- 
pany of shares of 
company under 
same managing 
agent 


[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 44. [16-3-1987]* 


«of A managing agent shall not on his own account engage in any 

business competing business which is of the same nature as and directly competes with the 
with the business of business carried on by a company under his management or by a sub- 
managed com:pany, sidiary company of such company.] 

[a] Inserted by the Indian Companies (Amendment) Act* 1936 (22 [XXII] of 1936), S, 44. [16*1-1937] 


- . . , ^[87 1. Notwithstanding anything contained in the articles of a 

company other than a private company the directors, if any, appointed 
by managing agent by the managing agent shall not exceed in number one-third of the 

whole number of directors.] 

lineeried by the Indian Cbm^nies (Amendment) Act* 198l6 (22 [XXEQ of 1986>,&* 44* 
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Contracts* 

88. (l) Contracts on behalf of a company may be made as follows 

Form of contracts, (that is to say): — 

(i) any contract which, if made between private persons, would be by law required 
to be in writing, signed by the parties to be charged there^^ith, may be made 
on behalf of the company in writing signed by any person acting under its 
authority, express or irnplied, and may in the same manner be varied or dis- 
charged ; 

(n) any contract which, if made between private persons, would by law be valid 
although made by parol only, and not reduced into writing, may be made by 
parol on behalf of the company by any person acting under its authority, 
express or implied, and may in the same manner be varied or discharged. 

(j9) All contracts made according to this section shall be effectual in law and shall bind 
the company and its successors and all other parties thereto, their heirs, or legal repre- 
sentatives, as the case may be. 


[1882— S. 67 ; (1908) 8 Edw. VII, C. 69— S. 76 
SECTION 88— Note 1. 

[1] A company cannot be bound by a contract 
entered into on its behalf before the company was 
formed, and it is not competent to bring a company 
into existence bound to enter into a contract with 
the third party, the terms of which have been arrang- 
ed before the company is formed. It is for the com- 
pany to consider after its formation whether it will 
enter into the contract or not. (Yol 21) 1984 Bom 
427 (428) : 59 Bom 218 (BB). * (Yol 10) 1928 Lah 
100 (101). 

[2] An agreement, to which the company was not 
a party which was entered into on its behalf by the 
piomoters of the company before its incorporation 
cannot be enforced by the company even if alter its 
incorporation it has adopted and rectified the agree- 
ment. (Yol. 33) 1946 Cal 23 (30) : I L B (1944) 2 
Oal 101. 

[3] A provision in the articles of association pro- 
hibiting the directors from delegating their power to 
borrow does not prevent them from empowering one 
of the directors to execute a mortgage deed in res- 
pect of a loan which has already been incurred, and 
to settle the details of the mortgage transaction. 
(Yol 19) 1932 All 141 (143) : 63 All 1009 (DB). 

[4] Where the directors lend to the company 
in excess of the borrowing powers conferred upon 
them by the articles of association and all these 
moneys are in fact utilised by the company, the com- 
pany is liable to pay that amount. If in fact the 
monies have not been utilised by the company, the 
company is not liable for them. (Yol 29) 1942 Bom 
231 (236, 237). 

[5] Where borrowing is ultra vires the directors 
and not ultra vires the company, the money could be 
recovered in action for money had and received, 
(Yol 23) 1936 Bom 62 (66) : 60 Bom 326 (BB). 

[6] Where a mortgage deed is executed by an 
agent authorised by the directors, the transaction is 
not vitiated by the fact that theie was a defect in 
the passing of the resolution authorising the agent to 
execute the document. The creditor is entitled to 
assume that all acts of internal management have 
been regularly performed. (Yol 19) 1982 All 141 
(145) ; 63 All 1009 (BB). 

[7] Where the articles of association contained a 
clause empowering managing agent to conduct and 
manage the business and afiairs of the case and to 
f Atisr intu all cfonttacts afid do all dthar things usual 


(1929) 19 & 20 Geo. V, C. 23— S. 29]. 

and necessary or desirable in the management of the 
affairs ot the company but there was also another 
clause which expressly prohibited the directors from 
delegating their power to borrow, it was held that 
the two clauses should be read together and the first 
clause could not be interpreted to give unrestricted 
power to borrow on behalf of the company and the 
second clause did not restrict the agent from raising 
temporary loan in emergency for management of 
the company. (Yol 19) 1932 All 141 (146) : 63 All 
1009 (BB). 

[8] Where a person knowing at least something 
about the constitution of a bank and knowing that 
its Managing Birector has died, takes a transfer of 
the hank’s property from its accountant within a 
few days after the death of the Managing Birector, 
he is not entitled to assume that the transfer was 
authorised and regular. (Yol 29) 1942 Oudh 417 
(421, 422) : 18 Luck 110 (BB). 

[9] B and K were the managing directors of a 
company hut from the inception of the company thd 
management of its business was left entirely to R 
who was also the agent of the joint family firm of 
which B was the head. Thus B controlled the busi- 
ness of the firm as well as that of the company. 
Under the authority given to him to borrow money 
from the joint family firm B borrowed large sums of 
money from that firm and misappropriated them. It 
was not until all the sums had actually been misap- 
propriated by B that the directors of the company 
including JST became aware of jR’s fraudulent oonduet. 
In the claim by the firm against the company to 
recover the amount borrowed by B from it, it was 
held that if B had borrowed money from another 
firm under the authority conferred upon him by the 
company the lender would not have been put on 
inquiry as to the application of the money and the 
company would in such circumstances have been 
liable notwithstanding that B had misappropriated 
the money borrowed. 22’s knowledge of the fraud 
which he was committing was not the knowledge of 
the firm or the company* Therefore the company 
must be held to be liable. (Yol. 31) 1944 Mad 682 
(636) ! I L R (1945) Mad 96 (BB). 

[10] Chairman has implied authority to create 
lien on property of corporation in respect of loan 
sanctioned by board of directors though articles are 
silent about it. (Yol. 26) 1939 Sind 100 (106). 

[11] Where a loan contracted by a managing 
agisht was shown ai a debt in the r'e^rt of the 
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Bills of exchange 89 . A bill of exchange, bundi or promissory note shall be deemed to * 
and promissory have been made, drav^n, accepted or endorsed on behalf of a company if 
made, drav^n, accepted or endorsed in the name of, or by or on behalf or 
on account of, the company by any person acting under its authority, express or implied. 

[1882— S. 72 ; (1908) 8 Edw. VII, C. 69— S. 77 ; (1929) 19 & 20 Geo. V, C. 23— S. 30] 

Execution of deeds, 90 . A company may, by Tvriting under its common seal, empower any 
person, either generally or in respect of any specified matters, as its attorney, to execute 
deeds on its behalf in any place ^ [either in or outside British India] ; and every deed signed 
by such attorney, on behalf of the company, and under his seal, where sealing is required, 
shall bind the company, and have the same efiect as if it were under its common seal. 

[1882— S. 81; (1908) 8 Edw. VII, C 69— S. 78; (1929) 19 & 20 Geo. V, C 23— S. 31] 

[a] Substituted, by the Indian Companies (Amendment) Act, 1986 (22 [XXII] of 1936), S. 46 for ** not situate 
in British India”. [16-1-1937] 

Power for company 91 . (l) A company whose objects require or comprise the transaction 

to h%ve oficial seal of business beyond the limits of British India may, if authorised by its 
for abroad. articles, have for use in any territory, district or place not situate in 
British India, an official seal which shall be a facsimile of the common seal of the company, 
with the addition on its face of the name of every territory, district or place where it is to 
be used. 

(j9) a company having such an official seal may, by writing under its common seal, 
authorise any person .appointed for the purpose in any territory, district or place not situate 
in British India to affix the same to any deed or or other document to which the company is 
party in that territory, district or place. 

(3) The authority of any such agent shall, as between the company and any person 
dealing with the agent, continue during the period (if any) mentioned in the instrument 
conferring the authority, or if no period is there mentioned, then until notice of the revoca- 
tion or determination of the agent’s authority has been given to the person 'dealing with him. 

( 4 ) The person affixing any such official seal shall, by writing under his hand, on 
the deed or other document to which the seal is affixed, certify the date and place of affixing 
the same. 


( 6 ) A deed or other document to which an official seal is duly affixed shall bind 
the company as if it had been sealed with the common seal of the company. 

[ (1908) 8 Edw. VII, C. 69— S. 79; (1929) 19 & 20 Geo. V, C. 23— S. 32] 


Section 88 (contd.) 

tors to the share-holders submitting the audited 
account, which was signed by the directors at a pro- 
perly convened meeting. Held that assuming that 
the managing agent had acted ultra vires in contrac- 
ting the loan there was a ratification by the directors 
which made the loan binding on the company. (Yol 
19) 1932 All 141 (143) : 53 All 1009 (DB). 

[12] Under S. 88 a mortage-deed could he validly 
executed on behalf of a company, by any person act- 
ing on behalf of the company. It need not neces- 
sarily he under the common seal. If a document 
under seal is not necessary, then a mere defect in the 
manner of affixing the seal will not render the docu- 
ment invalid. (Vol 19) 1932 All 141 (142) : 63 All 1009 
(BB). 

[13] Bor restriction on borrowing powers of a 
company see under S. 103 (5), 

[14] As to power for company to have official seal 
for use abroad, see Section 91, as to seal, See S- 1, 
Table A, Eeg. 76. 

SECTION 89— Note 1, 

[1] The question as to liability of a company on a 
endorsement is in every case one of oons- 
f^iddniement} where refl^onsibility of 


company is not made quite clear company is not 
liable. Where the endorsement was “M. and Sons, 
Managing agents of L A company ; held that it 
would not necessarily be clear to anyone that the 
responsibility of L. A. Company was involved and 
therefore S. A. Company was not liable. (Yol 12) 
1926 Cal 1062 (1063, 1064) : 62 Gal 802. (BB). 

[2] When a person is not specifically authorized 
either as a managing agent or otherwise to execute 
or make a promissory note in his own name so as to 
hmd the Company, the company will not be liable. 
(Yol 17) (1930) All 778 (778) : 62 All 883 (BB). 

[3] The ignorance of the Manager of the bank of 
the terms of the Articles of Association does not 
affect his power to make a transfer of negotiable 
instruments. He is the agent of Bank for perfor- 
ming all ordinary hanking transactions, and a trans- 
fer of such an instrument is a very ordinary transac- 
tion. (Yol 11) 1984 Lab 462 (463) (BB). 

[4] When a promissory note was signed by the 
secretary of a company on paper hearing rubber 
stamp oi the company, it was held that note was 
signed on behalf of company. (Yol 10) 1928 Bom 29 
(29) (BB). 

[6] Where a manager of family which is managijig 
agent 6£ company executes a promissory la 
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n-c 7 s r 0 / i«- . (^) Every director -who is directly or indirectly concerned 

teresthy '^director, " interested in any contract or arrangement entered into by or on behalf 
of the company shall disclose the nature of his interest at the meeting of 
the directors at which the contract or arrangement is determined on, if his interest then 
exists, or in any other case at the first meeting of the directors after the acquisition of his 
interest or the making of the contract or arrangement : 

Provided that a general notice that a director is a b[director or a member of any specified 
company or is a member of any specified firm], and is to be regarded as interested in any 
subsequent transaction with such firm or company, shall as regards any such transaction be 
sufficient disclosure within the meaning of this sub-section and after such general notice, it 
shall not be necessary to give any special notice relating to any particular transaction with 
such firm or company. 

(5) Every director who contravenes the provisions of sub-section {!) shall be liable to a 
fine not exceeding one thousand rupees.] 


c[ (5) A register shall be kept by the company in which shall be entered particulars of all 
contracts or arrangements to which sub-section (l) applies and which shall be open to ins- 
pection by any member of the company at the registered office of the company during busi- 
ness hours. 


Section 89 (contd*) 

his own name in favour of the promisee and 
borrows money with the object of lendinsf it to a 
company, the company cannot be held liable tp the 
promisee even if he knew with what object the money 
was being borrowed; before tbe company can be held 
liable it must be fou'id that the loan was actually a 
loan to t^e company. The mere fact that the 
company benefited by tbe loan is not by itself suffi- 
cient to bind the company. (Vol 83) 1946 All 872 
(376) : I L E (1946) All 861. 

SECTION 91 A— Note 1. 

[1] Directors of tbe company are agents of the 
company and trustees for the share-holders and as a 
general rule, cannot enter into a contiact with the 
company for personal benefit. (Vol 2) 1916 Mad 
1179 (1180) ; 38 Mad 991. 

[2] Articles of Company not objecting to director 
being interested in contract with the Company but 
requiring such interest to be disclosed and further 
imposing a restriction that he shall not vote on 
questions affecting the contract — Articles not amen- 
ded subsequent to 1914. Meld that though S. 91.A 
and 91-B introduced in 1914 imposed penalty for 
breach, they did not render article vXtra, vires. (Vol 
16) 1929 Mad 363 (366) (DB). 

[3] A breach of 8. 91-A, 91-B or 91-0 does not 
ipso facto render a contract void or voidable. But 
non-disclosure or voting by a director, where but 
for the vote the contract would not have been sanc- 
tioned will render the interested director liable to 
account for secret profits. (Vol 16) 1929 Mad 353 
(357, 358) (DB). 

[4] Although director ought to disclose his 
interest in the other party to contract where such 
iuterest is likely to conflict with his duty to the 
Company, formal disclosure is not necessiirv if all 
directors know of such interest. (Vol 16) 1929 Mad 
853 (368) (DB). 

[6] Per Srinivas Ayyangar ^ J. — ^Where^ the 
Ai tides of Association did not object to a director 
being interested in a contract provided such interest 
is duly disclosed by him and the company sued one 
director alleging his interes** in tbe contract but did 
pot allege its non-disclosure by him in the plaint. 
Meld — ^that under the Articles, the director will have 
to show that he complied with the proviso i» the 


articles by disclosing his interest. (Vol 16) 1929 
Mad 353 (368) (DB). 

[6] A letter written by tbe director disclosing his 
interest in tbe firm where the purchase was made by 
bimand endorsed as noted by tbe Ohaiiman of the 
hoard, his signature is not disclosure at the director’s 
meeting. The mere endorsement by the Chairman 
does not prove such a disclosure. (Vol 25) 1938 Cal 
440 (442) : 39 Cr. L. Jour 687 (DB). 

[7] In India the iuterest of a director in a contract 
need not necessarily be a pecuniary interest, but even 
mere relationship as that of husband and wife or 
father and son, is interest if the circumstances are 
such that it may reasonably be regarded as affecting 
the director’s mind. (Per Srinivasa Ayyangar ^-Obiter) 
(Vol 16) 1929 Mad 353 (368) (DB). 

[8] Per Srinivasa Ayyangar., Wallace J. Contra : 
Where a director of a Company executed a lease on 
its behalf, and his son had obtained a power-of- 
attorney from the lessee and was made a major part- 
ner with six annas share in the lease and there was 
difference between the rate of working charges to he 
given to the Company as stated in the lease and that 
on the bn sis of which the lessees were to calculate 
their profits, it was held that though the director was 
separate from his son, he must be considered to have 
pecuniary interest in the lease. (Vol 16) 1929 Mad 
868 (368, 370) (DB). 

[9] Sub-partnership with other party to contract 
is interest in contract. (Vol 16) 1929 Mad 853 (863) 
(DB). 

[10] Contracts referred to in S. 91-A also include 
contracts not made at a meeting of directors and 
even petty purchases from another firm in which 
purchasing director has an interest. (Vol 26) 1938 Cal 
440 (441) : 39 Cr L Jour 687 (DB). 

[11] Where the secretaries of a company having 
power to enter into a mortgage on behalf of a 
Company took director’s sanction without disclosing 
their interest, they cannot afterwards plead that they 
themselves could have sanctioned the mortgage* 
(Vol 16} 1929 Mad 353 (366) (DB). 

[12] Allegation of non-disclosure of interest in 
the contract not taken up in the plaint itself cannot 
be raised subsequmtly after issues are framed and 
evidence closed. (Vol 16) 1929 Mad 353 (859) (DB). 
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(4) Every officer of tlie company who knowingly and wilfully acts in contravention of 
the provisions of sub-section (S) shall be liable to a fine not exceeding five hundred rupees.] 

[(1929) 19 & 20 Geo. V, C 23— S, 149] 

[a] Inserted by the Indian Companies (Amendment) Act, 1914 (11 [XI] of 1914), S. 8. 

, [b] Suhstituted by the Indian Companies (Amendment) Act, 1986 (22 [XZH] of 1936), s. 46, for “ mem- 
ber of any specified firm or company [15-1-1987] 

[c] Sub^sections {3) and (4) were inserted ibid, 

OBJECTS AND REASONS 

Amendment made in “We consider that have provided [in sub-section (3)] that a register 

some provision should be made to ensure that share- shall be maintained to supply this information.”— 
holders may obtain information about contracts in S. 0. B., 1936. 
which directors of the company are interested. We 


Prohibition of vo^ a [91B. (l) No director shall, as a director, vote on any contractor 

ting by interested arrangement in which he is either directly or indirectly concerned or 
director. interested b[iior shall his presence count, for the purpose of forming a 

quorum at the time of any such vote] ; and if he does so vote, his vote shall not be counted : 

Provided that the directors or any of them may vote on any contract of indemnity 
against any loss which they or any one or more of them may suffer by reason of becoming or 
being sureties or surety for the company. 

(2) Every director who contravenes the provisions of sub-section (1) shall be liable to 
a fine not exceeding one thousand rupees.] 

c[(S) This section shall not apply to a private company.] 

b[Provided that where a private company is a subsidiary company of a public company, 
this section shall apply to all contracts or arrangements made on behalf of the subsidiary 
company with any person other than the bolding company.] 

[a] Inserted by tbe Indian Oompanles (Amendment) Aot» 1914 (11 [XI] of 1914), S.3. 

[b] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1986), S. 47. [15-1-1987] 

[c] Inserted by the Indian Companies (Amendment) Act, 1920 (42 [XLII] of 1920), S. 2. 


SECTION 9 IB— Note 1. 

[1] Where a director of a company has an 
interest as share-holder in another Company 
or is in a fiduciary position towaids and owes a 
duty to another Company, which is proposing to 
enter into a transaction with the Company of which 
he is the director, he comes within the rule laid 
down in S, 91-B, and the transaction is voidable at 
the instance of the Company with whom it is entered 
into. He has a personal intrrc&t in the matter and 
owes a duty which conflicts with his duty to the 
company of which he is the director. It is imma- 
terial whether the conflicting interest belongs to him 
beneficially or as a trustee for others. S. 91-B would 
not however, deprive of the benefit of his contract 
with the company a third party who had no notice of 
the defect in the director’s authority. Such a person 
would be entiled to assume that the internal manage- 
ment of the Company is properly conducted. But if 
the third party is shown to have knowledge of the 
real state of afiairs, the transaction is voidable as 
against him. (Yol 25) 1988 PC 159 (162, 168) : I L B 
(1938) Bom 421 : 82 Sind L R 517 (PC). 

[2] B Company which had been financing P Com- 
pany through MT Company for 7 years, decided to 
have the property of P Company as security for debt 
owed really hj MT Company and obtained an equi- 
table mortage over P’6 property. MiT Company which 
was putting up P's property as security held almost 
all the shares in P company and the directors of P 
Company had for years been directors of MP Com- 
pany and these facts were known to directors of S 
Company in course of their business. Winding up 
^ ^<^eding8 having been started in respect of P 
iS Company claimed tp be a secured 


creditor of P by virtue of the equitable mortgage in 
its favour. 

Held that the official liquidator was entitled to 
avoid the equitable mortgage on which 8 Company 
based its claim ; as Company was not entitled to 
assume that S. 91-B had been complied with. (Yol 
26) 1938 PC 169 (162, 163, 164): IL R (1938) Bom 421: 
32 Sind L R 517 (PC). 

[3] Persons dealing with a Company are fixed 
with notice of limitation of powers imposed by sta- 
tute or contained in the memorandum or articles of 
association. But once the power to act is shown as 
authorised they need not enquire whether it was pro- 
perly exercised. The questions whether a director 
was personally interested in a contract or whether he 
was qualified to vote are all of purely internal 
management and with which a third party need not 
concern himself. (Yol 23) 1936 Bom 62 (80): 60 
Bom 326 (DB). 

[4] A Company owed money to G its director 
and managing agent. One of the articles provided 
that the directors may receive from a member all or 
any part of the Capital due upon shares held over and 
above the sum called and interest was payable. The 
quorum for the board of directors was three. 0*8 
brother S also was a director and a share-holder 
and had lent money to C for being utilised for the 
Company. At a meeting where three directors inclu- 
ding C aud 8 were present a resolution was passed 
setting oQ a part of money due to C against what he 
owed towards the shares. It was held that though it 
was open to a Company to agree to set off money due 
by it towards future calls, the arrangement arrived at 
was invalid. (Yol 29) 1942 Mad 96 (96, 97) : I L B 
(1948) Mad 280 (DB) * (Vol 8) 1921 Bom 872 (878). 
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Disclosure to a[91C. (l) Where a company enters into a contract for the appoint- 

\factavvZitmg a oi a manager b[or managing agentj of the company in which contract 

manager. any director oi the company is directly or indirectly concerned or interes- 

ted, or varies any such existing contract, the company shall, b[within twenty-one da^s from 
the* date of entering into the contract or the varying of the contract,] send an abstract of the 
terms of such contract or variation, as the case may be, together with a memorandum clearly 
indicating the nature of the interest of the director in such contract, or in such, variation, to 
every member ; and the contract shall be open to the inspection of any member at the regis- 
tered ofiice of the company. 

(2) If a company makes default in complying with the reguirements of sub-section 
(l), it shall be liable to a hue not exceeding one thousand rupees ; and every officer of the com- 
pany who knowingly and w’llfully authorises or permits the default shall be liable to the like 
penalty.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1914 (11 [XI] of 1914) S. 8. 

[b] Inserted by the Indian Companies (Amendment) Act, 1986 (22 [XXII] of 1936), S. 48. [15-1-1937] 

Contracts hy agents a [9 ID. (l) Every manager or other agent of a company other than 

a private company bEnot being the subsidiary company of a public company] 
closed who enters Into a contract for or on behalf of the company in which con- 

tract the company is an undisclosed principal shall, at the time of entering into the contract, 
make a memorandum in writmg of the terms of the contract, and specify therein the person 
wdth whom it has been made. 

(2) Every such manager or other agent shall forthwith deliver the memorandum 
aforesaid to Ihe company t^Land send copies to the directors], and such memorandum shall be 
filed in the office ol the company and laid before the directors at the next directors’ meeting. 

(S) If any such manager or other agent makes default in complying with the require- 
ments of this section — 

(a) the contract shall, at the option of the company, be void as against the company; 
and 

(b) such manager or other agent shall be liable to a fine not exceeding two hundred 
rupees.] 

[a] Inserted by the Indian Oompanies (Aniendment) Act, 1914 (11 [XI] of 1914), S# 8. 

[b] Inserted, 1936 (22 [XXH] of 1986), S. 49. [16-1-1937] 


Prospectus. 

92. (i) Every prospectus issued by or on behalf of a company or in 
qf pros- relation to any intended company shall be dated, and that date shall, un- 
less the contrary be proved, be taken as the date of publication of the 

prospectus. 


(2) A copy of every such prospectus, signed by every person who is named therein 
as a director or proposed director of the company, or by his agent authorised in writing, shall 


SECTION 92— Note 1. 

[1] For tbe definition of ‘ prospectus ’ in every“^ 
part of S. 92, the Couit must go back to S. 2 (1) (14). 
To hold that a prospectus is a prospectus only a it 
conforms to the terms ol S. 93, would mean tJtiat in 
regard to S. 92, the penalty for failure to hie the pros- 
pectus could be a’voided by allowmg it to lack airy of 
the requisites laid down in b* 93. Moreover under 
S. 93 (6) a company is not absolved from the liability 
under S. 100. vVol 21) 1934 Mad 641 (64:s). 

[2] It was held in (Vol 12) 1925 Gal 714 : 26 Or 

L Jour 1061 (IlB) that advertisement in a newspaper 
offering to the public some shares ot the company tor 
sale is a ‘ prospectus * as defined m section 2 (1) (14) 
and a copy of an advertisement ol this nature must 
be filed with the registrar before issuing it, In the 
light of the made to setftib'n 2 (i) (14) in 


1936 this decision cannot be taken to be good law 
now. 

[3] Where a prospectus issued to the public in 
Bengal did not contain certain particulars required 
by b. 98 and was not a verbatim tran'Slation of the 
English prospectus filed with the Hegistrar, which in 
fact tuiiilled all the requirements ot law, held b« 92 
Was contravened. (Vol 23) 1936 Cal 33 (S3) : 37 Or L 
Jour 379 (I>B). 

[4] Even when proceedings under sub-section (6) 
are initiated by a private person where the case is 
one of gieat importance in view ot the scope of the 
,Aot and in the interests of the coxomunity the High 
» Court can interfere when there is contravention of 

law. (Vol 28) 1986 Cal 83 (83) : 37 CrL Jour 379 


(4 pp.) 
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be filed for registration ^itb the registrar on or before the date of its publication, and no such 
prospectus shall be issued until a copy thereof has been so filed for registration. 

(5) The registrar shall not register any prospectus unless it is dated, and the copy 
thereof signed, in manner required by this section. 

(4) Every prospectus shall state on the face of it that a copy has been filed for regis- 
tration as required by this section. 

(6) If a prospectus is issued -without a copy thereof being so filed, the company, and 
every person who is knowingly a party to the issue of the prospectus, shall be liable to a fine 
not exceeding fifty rupees for every day from the date of the issue of the prospectus until a 
copy thereof is so filed. 

[<1908) 8 Edw- Vn. C. €9— S. 80 ; (1929) 19 & 20 Geo. V, C. 23— S. 34]. 


Every prospectus issued by or on behalf a company, or by 
^lars^^rospectus- or on behalf of any person who is or has been engaged or interested in the 
formation of the company, shall state 


(а) the contents of the memorandum, with the names, descriptions and addresses of 

the signatories and the number of shares subscribed for by them respect- 
ively 5 and the number of founders or management or deferred shares (if 
any) and the nature and extent of the interest of the holders in the property 
and profits of the company ‘^[and the number of redeemable preference shares 
intended to be issued with the date or, where no date is fixed, the period of 
notice required and the proposed method of redemption] ; and 

(б) the number of shares (if any) fixed by the articles as the qualification of a direc- 

tor, and any provision in the articles as to the remuneration of the directors; 
and 

(c) the names, descriptions and addresses of the directors or proposed directors 
and of the managers or proposed managers » [and managing agents or proposed 
managing agents] (if any) a-Land any provision in the articles or in any con- 
tract as to the appointment of managers or managing agents and the remune- 
ration payable to them] ; and 


(d) the minimum subscription on which the directors may proceed to allotment, and 
the amount payable on application and allotment on each share ; and in the 
case of a second or subsequent offer of shares the amount offered for sub- 
cription on each previous allotment made within the t-wo preceding years, 
and the amount actually allotted, and the amount (if any) paid on the shares 
so allotted ; and 


(e) the number and amount of shares and debentures which within the two preced- 
ing years have been issued, or agreed to be issued, as fully or partly paid up 
otherwise than in cash, and in the latter case the extent to which they are 
, so paid up, and in either case the consideration for which those shares or 
debentures have been issued or agreed to be issued ; and 


^[(ee) where any issue of shares or debentures is underwritten, the names of the 
underwriters, and the opinion of the directors that the resources of the 
underwriters are sufiicient to discharge the underwriting obligations ; and] 


(f) the names and addresses of the vendors of any property purchased or acquired 
by the company, or proposed so to be purchased or acquired, which is to be 
paid for wholly or partly out of the proceeds of the igsueofiered for subscrip- 


SECriON 93— Note 1. 

[1] Ordinarily a prospectus is not relevant in any 
matter toucliing the contract between share-holder 
and the company. It is not the contract but only 
matter which induces the contract It may be rele- 
'fant on an action for rescission based on misrepre&en- 
or in an action for deceit but not in 
contract The contract proper is to be 


found in the application for allotment and in the 
articles of association. Where* howev er, the appli- 
cation for allotment of shares stipulated that the 
shares are subject to certain terms ot the prospectus 
as these form part of the contract, it will be relevant 
to examine those terms of the prospectus. (’46) 1946 
Nag L Jour 128 (182). 
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tion by the prospectus, or the purchase or acquisition o£ which has not been 
completed at the date of issue of the prospectus, and the amount payable in 
cash, shares or debentures to the vendor, and \vhere there is more than one 
separate vendor or the company is a sub-purchaser, the amount so payable 
to each vendor : Pro\ided that vvhere the \endois or any of them are a firm 
the members of the firm shall not be treated as separate vendors ; and 

®'[(j 60 Vi here any property referred to in clause (j) has within the two years prece- 
ding the issue of the prospectus been transferred by sale, the amount paid by 
the purchaser at each such transfer so far as the information is available and, 
where any such property is a business, the profits accruing from such busi- 
ness during each ol the three years immediately preceding the issue of the 
prospectus or during each year of the existence of the business if less than 
three years so far as the information is available. A balance sheet of the 
business concerned made up to a date not more than ninety days before the 
date of the issue of the prospectus shall be appended to the prospectus ; and] 

(g) the amount (if an>) paid or payable as purchase-money in each, shares or deben- 

tures, for any such property as aforesaid, specifying the amount (if any) pay- 
able for good will ; and 

(h) the amount (if any) paid within the two preceding years or payable, as commis- 

sion for subsoiibing or agreeing to subsciibe, or procuring or agreeing to 
procure subsciiptions, for any shares in, or debentures of, the company, '^[or 
as discount in respect of shares issued, showing separately the amount, if 
any, so paid to the managing agents] : Provided that it shall not be necessary 
to state the commission payable to sub-underwriters ; and 

(i) the amount or estimated amount of preliminary expenses ; and 

c(&) the amount paid within the two preceding years or intended to be paid to any 
promoter, and the consideration for any such payment ; and 
(l) the dates of, and parties to, every material contract a [including contracts rela- 
ting to the acquisition of property to which clause (/) applies], and a reaso- 
nable time and place at which any material contract or a copy thereof may 
be inspected : Provided that this requirement shall not apply to a contract 
entered into in the ordinary course of the business carried on or intended to 
be carried on by the company, or to any contract a [except a contract appoint- 
ing or fixing the remuneration of a managing director or managing agent)] 
entered into more than two years before tne date of issue of the prospectus ; 
and 

{m) the names and addresses of .the auditors (if any) of the company ; and 
(w) full particulars of the nature and extent of the interest (if any) of every director 
in the promotion of, or in the property proposed to be acquired by, the 
company, or, where the interest of such a director consists in being a partner 
in a firm, the nature and extent of the interest of the firm, with a statement 
of all sums p?id or agreed to be paid to him or to the firm in cash or shares 
or otherwise by any person either to induce him to become, or to qualify 
him as, a director, or otherwise for services rendered by him or by the firm 
in connection with the promotion or formation of the company ; and 
o) where the company is a company having shares of more than one class, the 
right of voting at meetings of the company conferred by, [and the rights in 
respect of capital and dividends attached to], the several classes of shares 
respectively ; [and] 

a[(p) -where the articles of the company impose any restrictions upon the members 
of the company in respect of the right to attend, speak or vote at meetings 
of the company or of the right to transfer shares, or upon the directors of 
the company in respect of their powers of 'management, the nature and 
extent of those restrictions ;] d[and] 

d[(g) -where any part of the sums required for the matters set out in sub-section (2) 
of section 101 is to be provided out of sources other than share capita^ 
partdoulars of the amount to be so provide and the sources thereof*] 
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^[(Ij 4) Where the prospectus is issued by a company which has been carrying on 
business prior to the issue thereof, the prospectus shall set out the follow- 
ing reports in addition to the matters referred to in sub-section (l), 
namely : — 

(i) a report by the auditors of the company with respect to the profits of the com- 
pany including its subsidiary companies, if any, so far as the information is 
. available in each of the three financial years immediately preceding the issue 
of the prospectus and with respect to the rates of the dividends, if any, paid 
by the company on each class of sh res in the company for each of the said 
three years giving particulars of each such class of shares on which such 
dividends have been paid and the source from which the dividends have 
been paid and particulars of the cases in which no dividends have been 
paid on any class of shares for any of those years, and if no accounts have 
been made up for any part of a period of three years ending on a date three 
months before the issue of the prospectus, containing a statement of that 
fact; 

the proceeds or any part of the proceeds of the issue of the shares or deben- 
tures are or is to be applied du’ectly or indirectly in the purchase of any 
business, a report made by an accountant or accountants holding the 
certificate referred to in section 144 who shall be named in the prospectus 
upon the profits of the business in respect of each of the three financial 
years immediately preceding the issue of the prospectus : 

Provided that if, in the case of a company vhich has been carrying on business for less 
than three years, the accounts of the company have been made up only in respect of two 
years or any shorter period, this sub-section shall have efiect as if leierences to two years 
or such shorter period were substituted for references to three years.] 

a [(IJB) The statement referred to in clause {fi) of sub-section (l) and the report referred 
to in sub-section (lA) with respect to the profits oi a company or business shall show clearly 
the trading results and all charges and expenses incidental thereto excluding income or 
profits having no relation to the trading for the period covered and excluding also items of 
profit or income of a non-recurring nature but including amounts appropriated from profits 
to such purposes as payment of taxation or reserves.] 

e£ * * » ♦ * * * j 

(2) Where any such prospectus as is mentioned in this section is published as a news- 
paper advertisement, it shall not be necessary in the advertisement to specify the contents 
of the memorandum, or the signatories thereto, and the number of shares subscribed for by 
them. 

(5) This section shall not apply to a circular or notice inviting existing members or 
debenture-holders of a company to subscribe either for shares or for debentures of the com- 
pany, whether with or without the right to renounce in favour of other persons. 

(4) The requirements of this section as to the memorandum and the qualification, remu- 
neration and interest of directors, the names, descriptions and addresses of directors or 
proposed directors, and of managers or proposed managers, and the amount or estimated 
amount of preliminary expenses, shall not apply in the case of a prospectus issued more than 
one year after the date at which the company is entitled to commence business : 

[Erovided that the said requirements, except the requirement as to the amount or 
estimated amount of preliminary expenses, shall apply to a prospectus filed in pursuance of 
section 154.] 

(5) Nothing in this section shall limit or diminish any liability which any person may 
incur under the general law or this Act apart from this section. 


W 

W 

Lc] 


[1882 — S. 88 ; (1908) 8 £<lw. VII, C. 69 — S. 81 ; (1929) 19 & 20 Geo. V, C. 23 S, 35] 

3 Inserted by the Indian Oompaniea (Amendment) Act, 1936 (22 [XXH] of 1936), S. 60. * [15-1-1987] 

Substituted^ for '*oe the rate of any such Oojnmission”, see ibid^ 

Even in the book published by the O-overmmeat this clause is lettered (K) instead'of (J). 

Imerted by the Bapealing and Amending Act, 1937 (20 [XX] of 1937), S. 2 and Seh 1. 

(10) vW r^e^Udf iUd S. 8 and Soh ZJ. It had been originally ^nsert^d by Act 22 of 1086, &* 60# 
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Meaning of “vendor” in , purposas of risetion 93 every person shall be deemed 

section 93? ^ vendor who has en^ior-l into any eontracfc, absolute or condi- 

tional, for the sale or laireha^e, or for any option of purchase, 
of any xn’operty to be acquired by the company, in any where — 

(a) the purchase-money is not fully p^id at the date of issue of the prospectus ; or 

(h) the purchase-money is to be paid or satisfied wholly or in part out of the proceeds of 
the issue offered for subscription by the prospectus ; or 

(c) the contract depends for its validity or fulfilment on the result of that issue. 

[(1908 8 Edw. VII C, 69— S. 81 (2) ; (1929) 19 and 20 Geo. V C. 23— Sch. IV. Part III. Para 2]. 

Application of section 93 95 - Where any of the property to be acquired by the company is 

to the ease of property taken to be taken on lease, section 93 shall al'Dply as if the expression 
on lease. “vendor” included the lessor, and the ex^Dression “purchase-money” 

included the consideration for the lease, and the expression “sub-purchaser” included a sub-lessee. 

[(1908) 8 Edw. VII C. 69— S. 81 (3) ; (1929) 19 and 20 Geo. V C. 23 -Sch. IV. Part HI. Para 3]. 


Invalidity ol certain Dondi- 96. ^[(2)3 Any oonditioTi requiring or binding any applicant for 

tions as to waiver or notice. Shares or debentures to waive compliance with any requirements of 

section 93, or purporting to affect him with -notice of any contract, 
documentor matter not specifically referred to in the prospectus, shall be void. 

®'[(5) It shall not be lawful to issue any form of application for the shares in or deben- 
tures of a company unless the form is issued with a prosi^ectus which complies with the require- 
ments of section 93 : 


Provided that this sub-section shall not apply if it is shown that the form of application was 
issued either— 


{a) in connection with bona fide invitation to a person to enter into an underwriting 
agreement with respect to the shares or deheiibures ; or 
ib) in relation to shares or debentures which were not offered to the public. 

If any person acts in contravention of the provisions of this sub-section, he shall be liable to 
a fine not exceeding five hundred rupees]. 

[(1908) 8 Edw. VII C. 69~S. 81 (4) ; (1929) 19 and 20 Geo. V C. 23—8. 35 (2) (3)]. 

[a] The original s, 96 was re-numbered as sab-section (1) of that section and sub-section (;8) was added^ by 
the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), s, 51. [15-1-1937.] 


97. If a prospectus is issued which does not comply with the provisions of section 

Saving in certain cases of 93, every person who is knowingly responsible for the issue of such 
non-compliance with section prospectus shall be liable to a fine not exceeding fifty rupees for every 

day from the day of the issue of the prospectus until a copy complying 
with the requirements of section 93 is filed.] 

^ [(5) In the event of non-compliance with b [or contravention of] any of the requirements 
of section 93, a director or other person resfionsihle for the prospectus shall not incur any liability 
by reason of the non-compliance b [or contravention] if he proves that — 

(a) as regards any matter not disclosed, he was not cognisant thereof ; or 

(b) the non-compliance b [or contravention] arose from an honest mistake of fact on his 

part; b [or 

(c) the non-compliance or contravention was in respect of matters which in the opinion of 

the Court were immaterial, or was otherwise such as ought in the opinion of the 

Court having regard to all the cireamstances of the case reasonably to be excused:] 

Provided that, in the event of non-compliance with h or [contravention of] the requirements 
contained in clause in) of sub-section (I) of section 93, no such director or other person shall 
any liability in respect of the non-compliance h [or contravention] unless it be proved that he had 
incur knowledge of the matters not disclosed. . *• ' 

[(1908) 8 Edw. VII. C. 69—8. 81 (6) ; (1929) 19 and 20 Geo. V, C 23— S. 35 (4)]. ’ . ; ; , , ' 

[a] The original s. 97 was re-numbered as sab-section (j 8) of that section and snb-seetion (l) was 

by the Indian Companies (Amendment) Act, 1936 (22 [XZII] of 1936), s- 52. [15-1-1937 .J 

[b] Inserted^ ibid* 


211 A.M, 
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98. (1) A company which does not issue a prospectus on or with reference to its formation 
Obligations of compa- shall not allot any of its shares or debentures unless before the first allot- 
nies where no prospec- ment of either shares or debentures there has been filed with the registrar 
tus is issued. a statement in lieu of prospectus signed by eyery person who is named 

therein as a director or a proposed director of the company or by his agent authorised in writing, 
in the form and containing the particulars ^ [set out in the form marked I in the Second 
Schedule], 

[2) This section shall not apply to a private company or to a company which has allotted 
any shares or debentures before the commencement of this Act or, in so far as it relates to the 
allotment of shares to a company limited by guarantee and not having a share capital. 

[See S. 102. (1908) 8 Edw. VII. C. 69— S. 82; (1929) 19 and 20 Geo. V, C. 23— S. 40], 

[a] Substituted for “set out in the Second Soh.'*, by the Indian Companies (Amendment) Act, 1936 (22 
[XXII] of 1936), S. 53. [15-1-1937]. 

*^[98A. (1) Where a company allots or agrees to allot any shares in or debentures of the 
Document ofiering shares company with a view to all or any of those shares or debentures being 
or debentures for sale to offered for sale to the public, any document by which the offer for sale to 
be deemed a prospectus. public is made shall for all purposes he deemed to be a prospectus 

issued by the company and all enactments and rules of law as to the contents of prospectuses and 
to liability in respect of statements in and omissions from prospectuses or otherwise relating to 
prospectuses shall apply and have effect accordingly as if the shares or debentures had been offered 
to the public for subscription and as if persons accepting the offer in respect of any shares or 
debentures were subscribers for those shares or debentures but without iDrejudioe to the liability, 
if any, of the persons by whom the offer is made in respect of mis-statements contained in the 
document or otherwise in respect thereof. 

(2) For the purposes of this Act it shall, unless the contrary is proved, be evidence that 
an allotment of or an agreement to allot shares or debentures was made with a view to the shares 
or debentures being offered for sale to the public, if it is shown — 

(ns) that an offer of the shares or debentures or of any of them for sale to the public was 
made within six months after the allotment or agreement to allot; or 

ib) that at the date when the offer was made the whole of the consideration to be received 
by the company in respect of the shares or debentures had not been so received; 

(5) Section 97 shall apply to the person or persons making the offer as though they 
were persons named in a prospectus as directors of a company, and the provisions of section 93 
diaU have effect as if it required a prospectus to state, in addition to the matters required by that 
section to be stated in a prospectus — 

(a) the net amount of the consideration received or to be received by the company in 

respect of the shares or debentures to which the offer relates, and 

(b) the place and time at which the contract under which the said shares or debentures 

have been or are to be allotted may be inspected, 

(d) Where a person making an offer to which this section relates is a company or a firm 
it shall be sufficient if the document aforesaid is signed on behalf of the company or firm by all 
directors of the company or not less than half of the partners, as the case may be, and any such 
director or partner may sign by his agent authorised in writing.] 

[ (1929) jL9 and 20 Geo V, C.— 23 S. 38]. 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 54. [16-1-1937]. 


Bestriction on altera- 
tion of terms mentioned 
in prospectus or statement 
in lieu of prospectus. 


99. A company shall not, at any time, vary the terms of a contract 
referred to in the prospectus or statement in lieu of prospectus, except 
subject to the approval of the company in general meeting. 


[See S. 77 (3) (e), (1908) 8 Edw. VII, C. 69— S. 83; (1929) 19 and 20 Geo. V, C 23— S, 36]. 
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100. U) Where a prospectus invites j)ersons to subscribe for shares in or debentures of a 
Liability for statements company, every person who is a director of the company at the time of 
in prospectus. the issue of the prospectus, and every person who has authorised the 

naming of himself and is named in the prospectus as a director or as having agreed to become a 
director either immediately or after an interval of time, and every promoter of the company, and 
every person who has authorised the issue of the prospectus, shall be liable to pay compensation to 
all persons who subscribe for any shares or debentures on the faith of the prospectus for all loss or 
damage they may have sustained by reason of any misleading or untrue statement therein, or in 
any rej)ort or memorandum appearing on the face thereof, or by reference incorporated therein or 
issued therewith, unless it is proved — 

(a) with respect to every misleading or untrue statement not purporting to be made on the 
authority of an exi)ert or of a xmblic official document or statement, that he had 
reasonable ground to believe and did ux) to the time of the allotment of the shares or 
debentures, as the case may be, believe that the statement fairly represented the facts 
or was true ; 

(5) with resiDect to every misleading or untrue statement purporting to be a statement by 
or contained in what purports to be a copy of or extract from a report or valuation 
of an expert, that it fairly represented the statement, or was a correct and fair copy 
of or extract from the report or valuation : Provided that the director, person named 
as director, promoter or person who authorised the issue of the prospectus shall be 
liable to pay compensation as aforesaid if it is proved that he had no reasonable 
ground to believe that the person making the statement, report or valuation was 
competent to make it; and 

(0) with respect to every misleading or untrue statement purporting to be a statement 

made by an official person or contained in what purports to be a copy of or extract 
from a public official document, that it was a correct and fair representation of the 
statement or copy of or extract from the document; 

or unless it is proved — 

(1) that having consented to become a director of the company he withdrew his consent 

before the issue of the prospectus, and that it was issued without his authority or 
consent; or 

(u) that the prospectus was issued without his knowledge or consent, and that on becoming 
aware of its issue, he forthwith gave a reasonable public notice that it was issued 
without his knowledge or consent; or 

(ui) that, after the issue of the pirospectus and before allotment thereunder, he, on becoming 
aware of any misleading or untrue statement therein, withdrew his consent thereto, 
and gave reasonable public notice of the withdrawal, and of the reason therefor. 

(^) Where a company existing at the commencement of this Act has issued shares or 
debentures, and for the purpose of obtaining further capital by subscriptions for shares or deben- 
tures issues a prospectus, a director shall not be liable in respect of any statement therein unless he 
has authorised the issue of the prospectus, or has adopted or ratified it. 

(S) Where the prospectus contains the name of a person as a director of the cqm. 
pany, or as having agreed to become a director thereof, and he has not consented to become 
a director or has withdrawn his consent before the issue of the prospectus and has not authorised 


SECTION 100—Note 1. 

[1] By virtue of sub-section (5) of Section 93 a 
person who has incurred penalty under S. 100. is 
expressly debarred from saving himself from that 
penalty by anything occurring in S. 93 ; otherwise he 
can take advantage of his own wrong. (Vol 21) 1934 
Mad 641 (642). 

[2] Two of the directors mentioned in a prospectus 
retired before allotment of shares and the fact of retire- 
ment was not communicated to the allottee of shares. 


S' eld that the allottee of the shares would be entitled to 
rescind the contract of allotment of shares and claim 
a refund of the moneys paid by him. (Vol 17) 1930 Mad 
825 (326). 

[3] A director of a company is not liable for fraud 
(such as issuing pamphlet, circulars and prospectus) 
committed by his eo-direetors or by any other agent of 
the company unless the knowledge of it is brought home 
either personally or tacitly to him. (1878) 10 Ch D 502 
(513, 514). 
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ou consented to the issue thereof, the directors of the company except any without whose knowledge 
or consent the prospectus was issued, and any other x^erson who authorised the issue thereof , shall 
be liable to indemnify the peison named as aforesaid against all damages costs and expenses to 
which he may be made liable by reason of his name having been inserted in the prospectus, or in 
defending himself against any suit or legal proceedings brought against him in respect thereof. 

(4) Every person who, by reason of his being a director or named as a director, or as 
having agreed to beceme a director, or of his having authorised the issue of the innspectus, becomes 
liable to make any x^ayment under this section, may recover contribution, as in cases of contract, 
from any other person who, if sued separately, would have been liable to make the same payment, 
unless the person who has become so liable ^\as, and that other person was not, guilty of fraudulent 
misrepresentation. 

(5) For the purposes of this section — 

(a) the expression “promoter” means a promoter who was a party to the preparation of 

the prospectus, or the portion thereof containing the misleading or untrue statement, 
but does not include any x^erson by reason of his acting m a professional capacity 
for persons engaged m xn-ocuring the formation of the conii^any ; 

(b) the expression “exioert” includes engineer, valuer, accountant and any other i:)erson 

whose profession gives authority to a statement made by him. 

[(1908) 8 Edw. VII C. 69- S. 84, (1929) 19 and 20 Geo V. C. 23— S. 37]. 

Objects and Reasons. 

“After full discussion we considered it distinctly advisable that the word ‘misleading’ should be retained in 
clause 101 of the Bill (now section 100 of the Act), and we have made slight verbal alterations to provide for this 
addition throughout the clause.” — S. C. E., 1913. 

ALLOTMENT. 

101 . ® Ld) No allotment shall be made of any share capital of a company offered to the 
public for subscription unless the amount stated in the prospectus as the 
Restriction as to allot- jxiinimum amount which in the opinion of the directors must 

* he raised by the issue of share capital in order to provide the sums 

or, if any part thereof is to be defrayed in any other manner, the balance of the sum required to 

be provided in respect of the matters specified in sub-section (2) has been subscribed, and the sum 
of at least five per cent thereof has been paid to or received in cash by the company. 

{2) The matters for which provision for the raising of a minimum amount of share capital 
must he made by the directors are the following, namely 

{a) the purchase price of any property purchased or to be pqrchased which is to be defrayed 
in whole or in part out of the proceeds of the issue ; 

(b) any preliminary expenses ptiyable by the company and any commission so payable to 

any person in consideration of his agreeing to subscribe for or of his procuring or 
agreeing to procure suhscrixitions for any shares in the company ; 

(c) the repayment of any moneys borrowed by the company in respect of any of the 

foregoing matters, and 

id) working capital. 


SECTION 101— Note 1. 

[1] A company can allot to an applicant only un- 
approjiriated shares. Shares which are already appro- 
priated to a person c.aii be transferred only by that 
person and cannot be the subject-matter of allotment by 
the company. (Vol 24) 1937 Lah 812 (813, 814) 
(DB). 

[2] It is not correct to say that there can be no con- 
cluded contract to allot shares until after allotment 
intact and communication of the allotment to the 
proposed share-holder. A valid executory contract for 
allotment of shares is constituted by oSer and communi- 
cated acceptance before allotment is made. Where 
there is only an application for shares to a company and 
nothing further is done by the comp'any except the 


allotment there is no conclusive contract until the 
allotment is communicated to the applicant. (Vol 17) 
1930 PC 134 (136) (PC). 

[3] An'allotment of shares must be made within a 
reasonable time' and a person is not bound to accept an 
allotment made after the lapse of a reasonable time. 
(Vol 21) 1934 Bom 97 (99) (DB)» (Vol 23) 1936 Lah 16 , 
(17) (Where allotment was made after long delay just 
the day before the company went into liquidation and no ; 
notice of allotment was sent, and it was not shown that | 
the applicant’s name was put on the register of 1 
members, it was held that the allotment was invalid.) ; 

[4] Before a person is informed of the allotment of , 
shares to him, he has a right to revoke his offer to - 
purchase the shares and ask for the return of the mbhey ; 
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(^A) The amount referred to in sub-section (l) as the amount stated in the prospectus shall be 
reckoned exclusively of any amount payable otherwise than in cash and is in this Act referred to 
as the minimum subscription. 

All moneys received from applicants for shares shall be deposited and kept in a sche- 
duled bank as defined in the Reserve Bank of India Act, 1934, until returned in accordance with 
the provisions of sub-section (4) or until the certificate to commence business is obtained under 
section 103. 

(5C) In the event of any contravention of the provisions of sub-section (j9B) every promoter, 
director or other person knowingly responsible for such contravention shall be liable to a fine not 
exceeding five hundred rupees.] 

(5) The amount payable on application on each share shall not be less than five per cent of 
the nominal amount of the share. 


(4) If the conditions aforesaid have not been complied with on the expiration of one hundred 
and b [eighty] days after the first issue of the prospectus, all money received from applicants for 
shares shall be forthwith repaid to them without interest, and, if any such money is not so repaid 
within one hundred and ^ [ninety] clays after the issue ot the prospectus, the directors of the com- 
pany shall be jointly and severally liable to repay that money with interest at the rate of seven per 
cent, per annum from the expiration of the one hundred and ^ [ninetieth] day : Provided that a 
director shall not be liable if he proves that the loss of the money was not due to any misconduct 
or negligence on his part. 

(5) Any condition requiring or binding any applicant for shares to waive compliance with any 
requirement of this section shall be void. 

{6) This section, except sub-section (5) threreof, shall not apply to any allotment of shares 
subsequent to the first allotment of shares offered to the public for subscription. 

(7) In the case of the first allotment of share capital payable in cash of a company which does 
not issue any invitation to the public to subscribe for its shares, no allotment shall be made unless 
the minimum subscription (that is to say)— 

(a) the amount (if any) fixed by the memorandum or articles and named in the statement 

in lieu of prospectus as the minimum subscription upon which the directors may 
proceed to allotment ; or 

(b) if no amount is so fixed and named, the whole amount of the share capital other than 

that issued or agreed to be issued as fully or partly paid up otherwise in' 
cash ; 


has been subscribed and an amount not less than five per cent of the nominal amount of each share 
payable in cash has been paid to and received by the company. 


Section 101 (conid,) 

paid for that purpose inasmueh as in order to obtain 
a binding allotment there must be an application, an 
allotment and a communication of his allotment. (Vol 
20) 1933 Bang 388 (388). 

[See also (Vol 6) 1919 Lah 351 (353) (DB). (It is 
open to a party to revoke his application for the allot- 
ment of any shares provided the revocation is anterior 
to the date of any valid allotment or ratification by 
the Board of Directors)] . 

[6] An application for shares was made by the appli- 
cant oouditioiial on an undertaking by the Bank that 
he would be appointed a permanent director of the 
local branch. The Bank had, however, allotted him 
shares regardless of this condition. The applicant 
accepted the position as share-holder fay accepting divi- 
dends, filing suit to enforce it and by pledging the 
shares : 

Seldih&i he could not contend that the allotment 
was void on ground of non-fulfilment of condition pre- 
cedent as he had by his own conduct waived the con- 
dition. (Vol 22) 1935 Lah 691 (692) (DB) * (Vol 23) 
1936 Lah 700 (701) : 17 Lah 793 (DB). 


[6] Articles of association not specially providing 
for allotment by Directors — Provision for management 
by Treasurer and Secretaries under supervision of 
Directors — Directors entitled to confer powers on the 
Secretaries from time to time — Application from put- 
ting forward secretaries as the persons to whom appli- 
cation should be made — Allotment on such cases by 
secretaries is valid. (Vol 2) 1915 Mad 325 (326) 
(DB). 

[7] Secretary of a eoiupariy has no general authority 
to make representations to induce persons to take 
shares in a company. A person who is induced to take 
shares in a company by a fraudulent misrepresenta- 
tion of the secretary not authorised by or known to 
the officers of the company entitled to make representa- 
tions is not entitled to maintain an action against the 
company for rescf^s^ , q£ a contract , % , fpr 

for such misrepresitetatlon. (VoZ 24)" 

(64l9)* ^ ^ ' 

[81 Anotment'^of 
tien and without recfefvinfe^ 
vaKd. (Vol 21) 1934 All 1955 (862) (DB). 
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(5) Sub-section (7) shall not apply to a private company or to a company which has allotted 
any shares or debentures before the ® commencement of this Act. 

[(1908) 8 Edw. VII C. 69— S. 85 (1)— (6) ; (1929) 19 and 20 Geo V. C. 23— S. 39]. 

[a] Sub-section (2) to {2C) "were substituted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 

1936), s. 55, fox original sub-sections (1) and (2). [16-1-1937.] 

[b] Substituted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936) s. 55, for “twenty*' 

[15-1-1937.] 

[c] Substitute ibid,, for “thirty**. 

[d] Substituted ibid,, for “thirtieth.” 

[e] J.e., the 1st April, 1914, see s. 1 {2) supra. 


102. {!) An allotment made by a company to an applicant in contravention of the provi- 
EfEect of irregular sions of ^[section 98 or section lOl] shall be voidable at the instance of the 
allotment. applicant within one month after the holding of the statutory meeting of 

the company and not later ^ [or in any case where the company is not required to hold a statutory 
meeting or where the allotment is made after the holding of the statutory meeting within one 
month after the date of the allotment and not later], -and shall be so voidable notwithstanding that 
the company is in course of being wound up. 

(2) If any director of a company knowingly contravenes or permits or authorises the contra- 
vention of any of the provisions of ^ [section 98 or section lOl] with resi3ect to allotment, he shall 
be liable to compensate the company and the allottee respectively for any loss, damages or costs 
which the company or the allottee may have sustained or incurred thereby : Provided that proceed, 
ings to recover any such loss, damages or coste shall not be commenced after the expiration of 
two years from the date of the allotment. 

[ (1908) 8 Edw. VII C. 69— S. 86 ; (1929) 19 and 20 Geo V. C. 23— S. 41.] 

[a] Inserted by the Indian Companies (Amendment) Act. 1938 (2 [II] of 1938), S. 7. [26-2-1938,] 

[b] Inserted, iUd, 1936 (22 [XXII] of 1936), S. 56. [16-1-1937], 


Eestrictions on com- 103. (l) A company shall not commence any business or exercise 
menoement of business. a]iy borrowing powers unless — 

{a) ^ares held subject to the payment of the whole amount thereof in cash have been 
allotted to an amount not less in the whole than the minimum subscription ; and 

(6) every director of the company has paid to the company on each of the shares taken or 
. contracted to be taken by him, and for which he is liable to pay in cash, a propor- 
tion equal to the proportion payable on application and allotment on the shares 
offered for public subscription or, in the case of a company which does not issue a 
prospectus inviting the public to subscribe for its shares, on the shares payable in 
cash ; and 


Section 101 (contd,) 

[9] A subscriber to Memorandum of Association has 
to pay for his shares in cash, in spite of his agreement 
with the promisee that he should receive them for his 
legal sevices, (Vol 31) 1944 Mad 322(324) : ILB (1944) 
Mad 796 (DB). 

[10] Sub-s. (3) is applicable to all allotment of 
shares whether at the time of the Boating of the com- 
pany or any subsequent period. (Vol 23) 1936 Lah 790 
(791) (DB), 

[11] Provisions of Sub-s. (3) are mandatory — Conse- 
quently application for shares when not accompanied 
by five per cent of the nominal amount of such shares 
is not a valid ofier and therefore does not entitle the 
company to demand the share money. (Vol 26) 1939 
Nag 225 (226) : ILB (1941) Nag 567. 

[12] S. 101 does not forbid the directors from allot- 
tm| shares .to applicants who neglect to pay the appli- 
cation inoney in terms of the prospectus once the first 

e iient has been regularly made, although it may be 
a provision' in a prospectus empowering them to do 


this would be an infringement of the Act, (Vol 27) 1940 
Cal 164 (166) : ILB (1939) 2 Cal 512. 

[13] Suit by a share-holder that allotment of shares 
to certain persons is illegal and that they cannot act as 
share-holders does not lie under section 42, Specific 
Belief Act. (Vol 19) 1932 Cal 714 (714) (DB). 

SECTION 102-Note 1. 

[1] An allotment of share made without an applica- 
tion and allotment money is illegal. Directors who make 
such allotment in wilful contravention of S. 101 are 
guilty of misfeasance and must compensate to the com- 
pany. (Vol 21) 1934 All 855 (862) (DB). 

SECTION 103-Note 1. 

[1] Where the managing agents of the company 
borrow money, which is not within their power, on 
behalf of the company which could not then commence 
any business inasmuch as it had not got a certificate 
under section 103, the borrowing cannot be said to be 
a bona f%de transaction and even if the money is utilis- 
ed for the company the company cannot be saddled 
with the liabilities therein. (Vol 27) 1940 Oudb ^02 
(205) ; 15 Luck 515 (DB). 
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(c) there has been filed with the registrar a duly verified declaration by the secretary or 

one of the directors in the prescribed form, that the aforesaid conditions have been 
complied with ; and 

(d) in the case of a company which does not issue a prospectus inviting the public to sub- 

scribe for its shares, there has been filed with the registrar a statement in lieu of 
prospectus. 

(j9} The registrar shall, on the filing of a duly verified declaration, in accordance with the 
provisions of this section certify that the company is entitled to commence business, and that 
certificate shall be conclusive evidence that the company is so entitled : 

Provided that, in the ease of a company which does not issue a prospectus inviting the public 
to subscribe for its shares, the registrar shall not give such a certificate unless a statement in lieu 
of prospectus has been filed with him. i 

(5) Any contract made by a company before the date at which it is entitled to commence busi- 
ness shall be provisional only, and shall not be binding on the company until that date, and on 
that date it shall become binding- 

(d) Nothing in this section shall prevent the simultaneous offer for subscription or allotment 
of any shares and debentures or the receipt of any money payable on application for debentures. 

(d) If any company commences business or exercises borrowing powers in contravention of 
this section, every person who is responsible for the contravention shall, without prejudice to any 
other liability, be liable to a fine not exceeding five hundred rup ^es for every day during which 
the contravention continues. 

(6) Nothing in this section shall apply to a private company, or to a company registered 
before the commencement of this Act which does not issue a prospectus inviting the public tcJ sub- 
scribe for its shares or, in so far as its provisions relate to shares, to a company limited by guaran- 
tee and not having a share capital. 

[ (1908) 8 Edw. VII, C. 69— S. 87 : (1929) 19 and 20 Geo. V. C. 23— S. 94 ] 

Eeturn as to allot- 105. (1) Whenever a company having a share capital makes any 

allotment of its shares, the company shall, within one month thereafter — 
(a) file with the registrar a return of the allotments, stating the number and nominal 
amount of the shares comprised in the allotment, the names, addresses and descrip- 
tions of the allottees, and the amount (if any) paid or due and payable on each 
share ; and 


SECTION 104-Note 1. 

[1] Where a debenture deed provided that registered 
holder thereof shall, while the same remains in force* 
and upon giving previous notice in writing, be entitled 
to surrender this debenture and receive in consideration 
thereof one fully paid ordinary share Es. 100 of com- 
pany forming part of or ranking pari passu with shares 
of original capital, and upon surrender of this deben- 
ture under this condition holder will not be entitled to 
proportionate interest thereon and ordinary share so 
allotted in exchange shall rank for dividend from and 
after half-year in which registration is made. Held 
that share allotted in those circumstances was allotted 
as fully paid up otherwise than in cash. (Vol 5) 1918 
Mad 680 (680) ; 41 Mad 307 (DB). 

[2] Eatification by Board of Directors of previous 
contract with vendors of business is not contract in 
writing constituting the title of the allottee within the 
meaning of S. 104 (b). (Vol 13) 1926 Mad 380 (380) ; 
27 Cr L Jour 700. 

[3] Arrangement that a registered company’s pur- 
chased shares are not to be paid for in cash but are to 
be issued as fully paid up shares as part of an advance 
which the company has undertaken to make is illegal 
if not made in writing and filed with the registrar. 
(Vol 1) 1914 Lah 483 (486) (DB). 


[4] There is nothing in S. 104 Companies Act which 
requires that a stamp duty payable on a conveyance 
should be levied on agreement for allotment of shares 
by a company in future. (Vol 19) 1932 All 291 (293) 
(FB). 


[5] Agreement to allot fully paid shares in oonsidera- 
t(on of the allotment of shares of another company was 
held not a conveyance and was properly stamped as an 
agreement with a twelve-annas stamp. (Vol 24) 1937 
Mad 259 (261) : ILE (1937) Mad 559 (FB). 

[6] Where contract of which particulars are given 
under S. 104 is only an agreement to transfer pro- 
perty in the future, the particulars thereof cannot be 
treated as a conveyance. (Vol 21) 1934 Lah 530 (532):- 
15 Lah 501 (SB). 

[7] Allotment of shares in consideration of written 
agreement as regards transfer of business — Eeturn q( 
allotment in Form VI acoompalnied' by agreemeni/ 
forming tbe consideration' for allotment — Bald^ flsw 
agreement was net • a^oohFfeyiattoe 

was a waatten opa 
liable to st^jnn 


Lah 53^ (534) : JbSiIfiih 000 

r$j TheDiirectors ate# 'of 

must famish? the/ retom of of 

requiredbgsS. 164ofi the CempaniesAot^ %aoi»aoa*ol 
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(?>) in the case'of shares allotted as fully or partly paid up otherwise than in casli, produce 
for the inspection and examination of the registrar a contract in writing constitut- 
ing the title of the allottee to the allotment together with any contract of sale, or 
for services or other consideration in respect of which that allotment w^as made, 
such contracts being duly stamped, and file with the registrar copies verified in the 
prescribed manner of all such contracts and a return stating the number and nomi- 
nal amount of shares so allotted, the extent to which they are to be treated as paid 
up, and the consideration for which they have been allotted. 

[2) Where such a contract as above mentioned is not reduced to writing, the company shall, 
within one month after the allotment, file with the registrar the prescribed particulars of ilie con- 
tract stamped with the same stamp duty as would have been payable if the contract had been 
reduced to writing, and these particulars shall he deemed to be an instrument within the meaning 
of the Indian Stamp Act, 1899, and the registrar may, as a condition of filing the particulars, re- 
quire that the duty payable thereon be adjudicated under section 31 of that Act. 

®’[(5it) If the registrar is satisfied that in the circumstances of any particular case the period 
of one month specified in sub-sections (1) and (s) for compliance with the requirements of this 
section is inadequate, he may extend that period as he thinks fit, and, if he does so, the provisions 
of sub-sections (I) and (2) shall have effect in that iDarticular case as if for the said period of one 
month the extended period allowed by the registrar were substituted.] 

(5) If default is made in complying with the requirements of this section, every officer of the 
company who is knowingly a party to the default shall be liable to a fine not exceeding five 
hundred rupees for every day during which the default continues ; 

Provided that, in case of default in filing with the registrar [within the time specified in 
sub-section (I) and {2)] any document required to he filed by this section, the company, or any 
person liable for the default, may apply to the Court for relief, and the Court, if satisfied that the 
omission to file the document was accidental or due to inadvertence or that on other grounds it is 
just and equitable to grant relief, may make an order extending the time for the filing of the docu- 
ment for such a period as the Court may think proper. 

^[(4) Nothing in this section shall apply to the issue and allotment by a company of shares 
which under the provisions of its articles were forfeited for non-payment of calls.] 

[(1908) 8 Edw. VII, C. 69— S. 88 ; (1929) 19 and 20 Geo, V, C. 23— S. 42] 

[a] Sub-sec. {2-A) was inserted by the Indian Companies (Amendment) Act, 1941 (26 [XXVI] of 1941). S. 2. 

[b] Suhstitutedf ibid , for within one month after the allotment.” [26-11-1941.] 

[c] Inserted, ibid,, 1936 (22 [XXII] of 1936), S. 57. [15-1-1937]. 


Objects and Reasons. 


Subsection (1) (b), — “ It was very strongly repre- 
sented to us that the requirement in sub-clause, (1) (b) 
of ibis clause, by which the contracts, therein referred 
to, have to be filed with the Registrar, was a cause of 
great practical inconvenience. We had some hesitation 
in departing from the English practice, but considered 
that in these circumstances we should be justified in 
allowing certified copies to be filed...” — S.C.B. 1913. 

Subsection (;3-.4).— Cases have occurred in which 
particulars relating to the allocation in the United King- 
dom of shares of companies with share capital have not 


been received in India within one month from the date 
of allotment to enable them to be filed with the 
trar of Joint Stock Companies by the time required 
under sub-section (1) of this section. Such cases were 
likely to occur frequently during the period of war. Jn 
such circumstances it is unreasonable that coxapafife^ 
should always apply to the High Courts for relief as 
provided in sub-section (3). Hence power is oontetred 
on the Registrar to extend in exceptional eases the 
period within which the required return of share 
allotment can be filed, — See S. O. R., 1941, QazeilA 
of Ind%a. 1941, Part F, fage 199. 


Section 104 (contd,) 

law is no excuse. (Vol 6) 1919 Lab 361 (362,363): 
20 Or li Jour 725 : 1919 Pun Re Or. No. 26 (DB). 

[9] Allotment of shares as fully paid up in considera- 
tion of assets transferred to the Company — Failure to 
file agreement does not render the allottee of shares as 
a contributory— Only consequence of such a failure is 
the penalty provided by sub section (3) of this section. 
(Vol 13) 1926 All 524 (626) ; 48 All 503 (DB). 


[10] Registrar should file the documents referred in 
S. 104 even though they might have been presented 
after the expiry of time fixed for their presentation and 
the officer of the company presenting the documents 
should be informed that unless within certain time the 
applicant obtains an order from the Court extendi^ 
the time for filing up, to {the time when he actually did 
fife, he will be liable to be prosecuted. (Vol 17) 1930 
Cal 146 (146) : 56 Cal 976, 
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COMMISSIONS AND DISCOUNTS. 

105. (1) It shall be lawful for a company to pay a commission to any person in consklera- 
Power to pay certain subscribing or agreeing co subscribe, whether absolutely or 

commissions ini prohibi- conditionally, for any shares in the company, or procuring or agreeing to 
tion of payment of all procure subscriptions, whether absolute or conditional, for any shares in 
other commissions, dis- the company, if the payment of the commission is authorised by the 
counts, etc. articles and the eommissica paid or agreed to be paid does not eKce.^d the 

amount or rate so authorised and if the amount or rate per cent of the commission paid or agreed 
to be paid is — 

(a) in the case of shares offered to the public for subscription, disclosed in the pros- 
pectus; or 

(/>) in the case of shares not offered to the public for subscription, disclosed in the state- 
ment in lieu of prospectus, or in a statement in the pii'^scribed form signed in like 
manner as a statement in lieu of prospectus and filed with the registrar and, where 
a circular or notice, not being a prospectus inviting subscription for the shares is 
issued, also disclosed in that circular or notice. 

# 

(5) Save as aforesaid ^ [and save as provided in section 105A], no company shall apply any 
of its shares or capital money either directly or indirectly in payment of any commission, discount 
or allowance, to any person in consideration of his subscribing or agreeing to subscribe, whether 
absolutely or conditionally, for any shares of the company, or procuring or agreeing to procure 
subscriptions, whether absolute or conditional, for any shares in the company, whether the shares 
or money be so applied by being added to the purchase-money of any property acquired by the 
company or to the contract price of any work to be executed for the company, or the money be paid 
out of the nominal purchase-money or contract price, or otherwise 

(5) Nothing in this section shall affect the power of any company to pay such brokerage as 
it has heretofore been lawful for a company to pay, and a vendoiL to, promoter of, or other person 
who receives payment in money or shares from, a company shall have and shall be deemed 
always to have had power to apply any part of the money or shares so received in payment of any 
commission, the payment of which, if made directly by the company, would have been legal under 
this section. 

[ (1908) 8 Edw VII, C. 69— S;»89; (1929) 19 and 20 Geo. V. C. 23— S. 43] 

[a] Inserted by the Indian Companies (Amendment) Act, 1938 (22 [XXII] o£ 1936), S. 58 [15-1- 1937] 


SECTION 105— Note 1. 

Cognate Sections. 

Commission on debentures, particulars in case of — 


Commission paid in respect of shares or debentures to 
be shown in annual list — 32 (2) (f). 

Commission, statement in balance sheet as to — 106. 

[1] If an arrangement for the issue of shares is such 
that in the course of its due working out there is 
as much a possibility that in the result the shares will 
have been issued at a discount, then the issue of shares 
as fully paid cannot be justified, (Vol 17) 1930 P C 
151 (164) : 51 Ind App 152 : 54 Bom 437 (PC). 

[2] An agreement by a company with its sole con- 
tractor for supply of materials to grant him certain 
shares on payment of the allotment money, the balance 
to be recovered in cash or from value of goods supplied 
is not an ill^al agreement and does not contravene 


S. 105. (Vol 19) 1932 PC 240 (243) : 54 All 827 : 60 Ind 
App (PC). 

[3] An agreement to underwrite the shares of a 
limited company for a commission is ultra vires 
the company. Such an agreement stands on the 
same footing as an agreement by the company to pay 
a commission to a person in consideration of his sub- 
scribing in fraesenti for a definite number of shares, 
(Vol 19) 1932 PC 212 (215) (PC). 

[Se© also (Vol 15) 1928 PC 143 (14B) (PC) (Case 
from Ontario.] ' 

[4] An underwriting agreement is^an agreement to 
take up by Way of suhiefiptibn Vn a new company or 
new issue a certain number of shares If and so far as 
not applied for by the public, (Vol 19) 1932 PC 212 
(214) (PC). 

[5] Payment by a company of brokerage to brol^rs 
for placing its shares with other persons is legitimate, 
(Vol 19) 1982 PC 212 (214) (PC). 

212 A M. 
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Objects and Reasons. 


” The main point which [was] pressed upon our 
notice was that we ought to make it quite clear that 
Section 106 (now section 105) refers to all classes of 
commission paid for under- writing shares whether paid 
from capital or from profits. We have examined the 
question to the best of our ability, and have come to 
the conclusion that there is nothing in the clause as it 
stands which prevents the payment of commission out 
of profits without the disclosure required by that section, 
are not altogether satisfied that it is necessary to 


insert such a prohibition in the law. The matter was 
the subject of exhaustive investigation when the 
amendment of the Company Law was undertaken in 
England, and we naturally feel considerable hesitation 
in departing from the result that was then arrived at. 
Any alteration of the law is not unlikely to lead to 
litigation in the Courts here, and we are disinclined to 
disturb the course of English judicial decWons in 
eonneetion with so intricate a matter.’* — S. C. E., 
1913. 


Power to issue shares ^[105 A. (1) Subject to the provisions of this section, it shall be law. 

at a discount. fixl for a company to issue at a discount shares in the company of a class 

already issued : 

Provided that — 

{a) the issue of the shares at a discount must be authorised by resolution passed in general 
meeting of the company and must be sanctioned by the Court ; 

(6) the resolution must specify the maximum rate of discount (not exceeding ten per cent 
in any case) at which shares are to be issued ; 

(c) not less than one year must at the date of issue have elapsed since the date on w^hich 

the company was entitled to commence business ; 

(d) the shares to be issued at a discount must be issued within six months after the date 

on which the issue is sanctioned by the Court or within such extended time as the 
Court may allow. 


(j9) Every prospectus relating to the issue of the shares and every balance-sheet issued by the 
company subsequently to the issue of the shares must contain particulars of the discount allowed 
on the issue of the shares or of so much of that discount as has not been written off at the date of 
the issue of the document in question. 


(51. If default is made in complying with sub-section (2), tiie company and every officer of the 
company who is in default shall be liable to a fine not exceeding fity rupees.) 

[ (1929) 19 and 20 Geo. V, C. 23— S. 47]. 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 59 [15-1-1937], 

Issue of redeemable aflOSB. {!) Subject to the provisions of this section, a company 

preference shares. limited by shares may, if so authorised by its articles, issue preference 

shares which are, or at the option of the company are to be, liable to be redeemed ; 

Provided that — 


{a) no such shares shall be redeemed except out of profits of the company which would 
otherwise be available for dividend or out of the proceeds of a fresh issue of shares 
made for the purposes of the redemption or out of sale proceeds of any property of 
the company ; 

{&) no such shares shall be redeemed unless they are fully paid ; 


SECTION 105 A-Note 1. 

[1] Before the introductiozi of this section in 1986, 
the issue of shares at a discount was held to be illegal 
as contravening the provisions of this Act. (Vol 17) 
1930 PC 151 (154) : 57 Ind App 152 : 54 Bom 437 
(PC) (Subject to the provisions of this section the issue 
of such shares is, now, legal. 

SECTION 105 B-Note 1. 

[X] Where in the Articles of Association it was 
provided that the surplus assets were to be applied in 
the first place in repaying to the holder of preference 
shares, the amount paid up thereon and the residue 
belonged to the holder of the ordinary shares. Held 
the arrears of preferential dividends eould not be 


‘debts’ and therefore to be paid out of the assets of tbe 
company before “surplus assets” were ascertained. 
(Vol 26) 1939 Cal 126 (128): ILB (1938) 2 Cal 533. 

[2] Where the dividends on the second preference 
shares are declared by the company ‘ subject to income- 
tax ’ it cannot be said that there is no declaration of 
dividend except after deduction of tax at the standard 
rate. The words ‘subject to tax* mean no more than 
subject to tax properly deductible, and therefore in ft 

case where no tax is properly deductible,— the words 
have no effect on the amount of dividend deolard. 
(Vol 27) 1940 Bom 97 (101) : ILB (1940) Bom 165 (FB). 

[3] Section 54 A does^not affect the'rigbfiof a 
pany to redeem any shares issued under this section i 
see section 54 A (4). 
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(r) wliei’e any bucli shares are redeemed otherwise than out of the i)roceeds of a fresh issue, 
there shall out of profits which would otherwise have been available for dividend 
be transferred to a reserve fund, to be called “the capital redemption reserve fund”, 
a sum equal to the amount applied in redeeming the shares, and the provisions of 
this Act relating to the reduction of the share capital of a company shall, except as 
X-)rovided in this section, apply as if the capital redemption reserve fund were paid- 
up share capital of the company ; 

id) where any such shares are redeemed out of the proceeds of a fresh issue, the premium, if 
any, payable on redemption must have been provided for out of the profits of the 
company before the shares are redeemed. 

{2} There shall be included in every balance-sheet of a company which has issued redeemable 
perference shares a statement specifying what part of the issued capital of the company consists of 
such shares and the date on or before which those shares are, or are to be, liable to be redeemed or, 
w^here no definite date is fixed for redemption, the period of notice to be given for redemption. 

If a company fails to comply with the provisions of this sub-section, the company and every 
officer of the company who is in default shall be ^ liable to a fine not exceeding one thousand 
rupees. 

{8) Subject to the pro\ isions of this section, the redemption of preference shares thereunder 
may be effected on such terms and in such manner as may be provided by the articles of the 
company. 

hi) Where in pursuance of this section a company has redeemed or is about to redeem any 
preference shares, it shall have power to issue shares up to the nominal amount of the shares re- 
deemed or to be redeemed as if those shares had never been issued, and accordingly the share 
capital of the company shall not for the purpose of calculating the fees payable under section 249 be 
deemed to be increased by the issue of shares in inirsuance of this sub-section ; 

Provided that, where new shares are issued before the redemption of the old shares, the new 
shares shall not, so far as relates to stamp duty, be deemed to have been issued in pursuance of 
this sub-section unless the old shares are redeemed within one month after the issue of the new 
shares. 


id) Where new* shares have been issued in pursuance of the last foregoing sub-section, the 
capital redemption reserve fund may, notwithstanding anything in this section, be applied by the 
company, up to an amount equal to the nominal amount of the shares so issued, in paying up 
unissued shares of the company to be issued to members of the company as fully paid bonus 
shares.] 


[(1929) 19 and 20 Geo V. C. 23— S. 46.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936) S. 59. [15-1-1937.] 

^[i05C. Where the directors decide to increase the capital of the company by the issue 
„ , * .of further shares such shares shall be offered to the members in propor- 
tal. ° existing shares held by each member (irrespective of class) and 

such offer shall be made by notice specifying the number of shares to which 
the member is entitled, and limiting a time within which the offer, if not accepted, will be 
deemed to be declined:; and after the expiration of such time, or on receipt of an intimation from 
the member to whom such notice is given that he declines to accept the shaises offered, the direct. 
orB may dispose of the same in such manner as they think most beneficial to the 
company.] 


[a] Inserted by the Indian Companies (Amendment) Act 1936 (22 [XXIIj of 1936), S. 59. [15-1-1937.] 

bheer^arto^commtssicT^' Where a company has paid any sums by way of commission 

and discounts. in respect of any shares or debentures or allowed any sums by way of 

discount in respect of any debentures, the total amount so paid or allowed . 
or so much thereof as has not been written off, shall be stated in every balance-sheet of .the com* 
pauy untij^the whole amount thereof has been written off. 

[(19^08) 8 Edw. VII. C. 69— S. 90; (1929) 19 and 20 Geo. V, C. 23— S. 44 (1)] 
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PAYMENT OF INTEREST OUT OF CAPITAL, 

107 . Where any shares of a company are issued for the purpose of raising money to defray 
the expenses of the construction of any Vorks or buildings or the provision 
Power ^ company to plant which cannot be made profitable for a lengthened period, the 

Fn ceSiahi'casos.^ ^ company may pay interest on so much of that share capital as is for the 
time being paid, up for the period and subject to the conditions and restric- 
tions in this section mentioned, and may charge the same to capital as part of the cost ot construc- 
tion of the work or building, or the provision ot plant : 

Provided that — 

(1) no such payment shall be made unless the same is authorised by the articles or by 

special resolution ; 

(2) no such payment, whether authorised by the articles or by special resolution, shall be 

made without the previous sanction of the ‘‘‘[Central GovernmentJ, which sanction 
shall he conclusive e\idencetor the purposes of this section that the shares ot the 
company, in respect of which such sanction is guen, ha^e been issued for a purpose 
specified in this section ; 

(o) before sanctiomiig an> such payment, the bLCentral C{o\evnmentJ may, at the exi»ense ui 
the companvvappoiut a iieison to inquire and repoit to b the ‘‘‘ [Central Go\ein. 
mentj as to the circumstances ot the case, and may, before making the apiiointmenfe, 
require the company to give security for the pa^ ment of the costs of the inquiry ; 

(Jf) the payment shall be made only for such iDeriod as may be determined by [Central 
Government] ; and such period shall in no case extend beyond the close of the half, 
year next after the half-year during which the works or buildings have been actually 
completed or the plant provided ; 

id) the rate of interest shall in no case exceed four per cent im annum or such lower rate 
as the ® [Central Government], may, by notification in the ^ [Official Gazette], 
prescribe 

(6) the payment ot the interest shall not operate ab a reduction of the amount paid up o» > 

the shares m respect of which it is paid ; 

(7) the accounts of the company shall show the bliare cai-ital on which, and the rate at 

w’hich, interest has been paid out ot capital during the period to wdiich the accounttf 
relate ; 

(6) nothing in this section shall affect any company to which the Indian Kailway Companies ' 
Act, isy5, or the Indian Tiamways Act, i90S, applies- 

[(1908) B Edw. VII, C. 69— S. 92; (1929) 19 and 20 Geo, V, C. 23— S. 54 (1)J 
[aj SubbiituM by A, 0. for “Local Government.'* 

Tb] Suhstifuted by the Repealing and Amending Act, 1939 (34 [XXXTV] of 19.39), S. 2, Sch. I, for “such” 

[28-9-1939]. 

[c] Subshtuted by A. 0. for “Governor- General in Council.” 

[d] Si<bskiuted by A. 0. for “Gazette of India,** 


Objects and Reasons. 


•‘Xt has been rfpjresfijte J io ns that clause 108 (now 
section 107) might place a romjranyin a very difQeuJt 
position as it may be necessary after the lapse of a 
considerable period of time to show that the shares of 
the company were issued fer ore cf the imposes speci- 


fied in the clause, and that this might be an alinoat 
impossible matter. We have, therefore, made ths 
sanction of the Local Gover;ameufc (now Genital 
errment) conclusive evidence on this ppintibr the pi^'! 
poses of this danse *; [See Pioviso (2)]— ^91^*1 
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CERTIFICATE OF SHARES, ETC. 

108 . (1) Every company shall, within three months after the allotment of any of its shares, 
^imitation of time for debentures or debenture stoek, and within three months after the regisfcra- 
isbue of certificates. tion of the transfer of any such shares, debentures or debenture stock 

complete and have ready for delivery the certificates of all shares, the debentures, and the certifi- 
cates of all debenture stock allotted or transferred, unless the conditions of issue of the shares, 
debentures or debenture stock otherwise provide. 

(^) If default is made in complying with the requirements of this section, the company, 
and every officer of the company who is knowingly a party to the default, shall be liable to a fine 
not exceeding fifty rnpees for every day during which the default continues. 

[(1908) 8 Edw. VII, C. 69— S. 92; (1929) 19 and 20 Geo. V. C. 23— S. 67 (1) (2)], 

INFORMATION AS TO MORTGAGES, CHARGES, ETC. 

Certain mortgages and | 09 . ^[(2) Every mortgage or charge created after the commence- 

charges to be void if not qI Act by a company and being either- 

registered. sr u 

(a) a mortgage or charge for the purpose of securing any issue of debentures; or 

(/>) a mortgage or charge on uncalled share capital of the company; or 

(c) a mortgage or charge on any immoveable property wherever situate, or any interest 

therein; or 

id) a mortgage or charge on any book debts of the company; or 

^[(c) a mortgage or a charge, not being a pledge on any moveable property of the com- 
pany excei^t stock-in-trade; or] 

‘^[(/)] a floating charge on the undertaking or property of the company; 
shall, so far as any security on the company’s property or undertaking is thereby conferred, be 

void against the liquidator and any creditor of the company, unless the prescribed particulars of 

the mortgage or charge, together with the instrument (if any) by which the mortgage or charge is 
created or evidenced, or a copy thereof verified in the prescribed manner are filed with the registrar 
for registration in manner required by this Act within twenty-one days after the date of its crea- 
tion, but without prejudice to any contract or obligation for repayment of the money thereby 
secured, and when a mortgage or charge becomes void under this section, the money secured 
thereby shall immediately become ijayable. 

Provided that— 

(i) in the ease of a mortgage or charge created out of British India, comprising solely pro- 
perty situate outside British India, twenty-one days after the date on which the 
instrument or copy could, in due course of post, and if despafccvlied witii due diligence, 
have been received in British India shall be substituted for twenty-one days after 
the date of the creation of tlie mortgage or charge as tlie time within which the 
particulars and mstriinient or copy are to be filed with the registrar; and 


SECTION 108-Note 1. 

[1] The shar.e certificate requires to be stamped 
under Art. 19, Stamp Act, 1899. 

SECTION 109 — Synopsis. 

li Rectification of Register ot mortgages 
and charges. — See under S. 120. 

2. Section 109 (1) (Gej^eral}. 

3. Section 109 (1) (c). 

4. Seption IQ? U) (d). 

5. gejjctio^ 1Q3 (1) to). 

6. Section 109 (1) (f). 

7. 8^ctiP3^ 109 (J.)- (jlv), 

8. S^ctign 109 (2). 


Cognate Sections. 

Mortgages and charges. — 

— Certificate of registration — 11^, 116. 

— Copy of instrument creating, to be kept at regh- 
tered of&ce — 117. 

— Inspection of copies of instruments cre^ting—154. 
— ^Rectification of register ci£^120. 

— Registration of — 112. 
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(u) wliei*e the mortgage or charge is created in British India but comprises puoi)ertiy out- 
side British India, the instrument creating or purporting to create the mortgage or 
charge or a copy thereof verified in the prescribed manner may be fildd for regis- 
tration notwithstanding that further proceedings may be necessary to make the 
mortgage or charge valid or effectual according to the law of the country in which 
the property is situate; and 

(Hi) where a negotiable instrument has been given to secure the payment of any book 
debts of a company, the deposit of the instrument for the purpose of securing an 
advance to the company shall not for the purposes of this section be treated as a 
mortgage or charge on those book debts; and 

(iv) the holding of debentures entitling the holder to a charge on immovable property 
shall not be deemed to be an interest in immovable property. 

b[(5) Where any mortgage or charge on any property of a company required to be registered 
under this section has been so registered, any person acquiring^ such property or 
any part thereof, or any share or interest therein, shall be deemed to have notice of 
the said mortgage or charge as from the date of such registration. 

^[In this section “British India” does not include Burma or Aden, whatever the date of 
the mortgage or charge in question.] 

[(1908) 8 Edw. VII. C. 69— S. 93(1); (1929) 19 and 20 Geo V, C. 23— S. 79(1)-(1), (6) (7)]. 

[a] The original 8gc. 109 was rc-mmbered aa sub-bec. (3) of that section by the Indian Companicb (Amend- 
ment) Act, 1936 (22 [XXII] of 1936), S. 60. Ll5-f-1937J. 

[b] Hihertedf ibid. 

[c] The original clause (e) was rO’letUrcd (/), ibid, 

[dj Inserted by A. 0. 


Section 109 (contd,) 

2. Section 109 (1) (Genetal). — [1] Section 
109 applies to a mortgage or charge created by the 
Company by contract and not to a charge arising by 
operation of law. (Vol 14) 1927 Oudh 56 (59) : 2 Luck 
299 (DB). 

[2] A mortgage unregistered according to the sec- 
tion does not create a valid charge on the company’s 
properties as against a creditor or liquidator. (Vol J 7) 
1930 PC 66 (75) : 57 Ind App 76 : 5 Luck 128 (PC) 
* (Vol 26) 1939 Sind 100 (106). 

[3] A mortgage unregistered according to the 
section is valid as an admission of debt. (Vol 17) 1930 
PC 66 j75) : 57 Ind App 76 ; 5 Luck 128 (PC). 

[4] Mortgage not registered cannot be repudiated by 
the Company itself while it is a going conctrn. (Vol 
14) 1927 Bang 288 (288) : 5 Bang 585. (DB) (In re 
Monolitliw Building Company, v. T acorn The Com- 
paiiy (1916) 1 Oh 643, Dist). 

[5] Where a Company which was empowered to bor- 
row money not exceeding the unpaid subscribed capital 
ibsued debentures binding themselves and their succes- 
sors and their real and personal estate for payment of 
sums advanced and also by a proviso that the de- 
benture holders should be paid pari passv. IT eld 
that the debenture^, were a charge on the movable and 
immovable properties of the company at the time of 
winding up but did not include the uncalled moneys. 
(1880) 15 Oh D 465 (472). 

[6] Between a prior unregistered mortgage and a 
subsequent registered mortgage, the subsequent mort- 
gage prevails even where the subsequent mortgagee has 
an express notice of the prior mortgage at the time of 
the execution of instrument. (1915) 1 Ch 643 (662, 
663). 

Seotion 109^* (1) (c). — [1] Particulars of a 
mnitgage by dq?osit of title deeds must be filed with 


Registrar whether it is accompanied by a memorandum 
of deposft or not. (Vol 14) 1927 Bom 167 (169) (DB). 

[2] In certain circumstances machinery might be 
‘ immovable property ’ under the section if it is affixed 
to tbe soil. (Voi 25) 1938 All 574 (577) : ILR (1938) 
All 896. 

[3] As to the effect of non-registration either under 
this Act or under Section 17, Registration Act, of an 
instrument executed by a company purporting to create 
a mortgage in favour of the plaintiff, see (Vol 17) 
1930 PC 76 (78) (PC). 

4. Section 109 (1) (d). — [l] Assignment of 
book-debt for securing existing debt constitutes a mort- 
gage and if unregistered is inoperative against liquidator 
or creditors. (Vol 22) 1935 Cal 218 (222) : 62 Call 
(DB). 

5. Section 109 (1) (e),— |l| Where a bank 
endorses to its creditors as security, pronotes drawn in 
its favour by its debtors and delivers them to the credi- 
tor entitling him to realise the securities as and how be 
pleased, the transaction though it may amount to a 
mortgage also amouats to a pledge and does not, there- 
fore, require registration. (Vol 30) 1943 Mad 73 (74) 
(DB). 

6. Section 109 (1) (f).— [1] A floailng security is not 
specific mortgage ot the assets, with liberty to the 
mortgagor to dispose of them in the course of his busi- 
ness, but is a floating mortgage applying to every item 
comprised in the security, but not specifically affecting 
any item until some event occurs or some act by the 
mortgagee is done which causes it to crystallise into a 
fixed security, (Vol 14) 1927 Cal 682 (685) : 54 Col 
513 (DB) (Charge created on all property by borrower 
company— All property to be in possession and control of 
lender company — Borrower company not to alienate or, 
if alienated, undertaking to replace the same by another 
property of, equal value — Lender company placed in 
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Objects and Reasons. 


“ Clause 110 (now section 109) and the following 
clauses were the subject of our careful consideration. 
We gave our best attention to the question whether the 
condition of India requ(red any substantial modification 
of English law. Our attention was also drawn by the 
repreSntatives of the Bengal Chamber of Commecee to 
the ea<!eof Ladenhurq d Co. v Goodwin, Ferreira it' 
Co. (1912) 3 K. B. D. 375. They represented to us 
that this recent judicial pronouncement might seriously 
impede the course of business in this country. We 
ga\e all possible weight to the opinions which were ad- 
vanced in support of these contentions, but, on the 
whole, we came to the conclusion that the substantial 
protection afforded to creditors by these clauses was too 
important a matter to allow the arguments against 
them to prevail. We were, moreover, of the opinion 


that the importance of the decision in question had per- 
haps been exaggerated, and it was not likely to be so 
far-reaching in its effects as had been suggested. We 
have, therefore, retained with slight verbal amendment's 
the clauses in question as they appeared in the Bill sub- 
mitted for our cmsideration *’ — S.C.R.. 1913. 

Amendments made 'in 19 — Prior to the amend- 
ment made in 1936 under the provisions as then exist- 
ed, a charge or mortgage created over movable property 
of the company other than book-debts or the uncalled 
share capital was not required to be registered. The 
first amendment made in 1936 requires such charges 
or mortgages to be registered with certain qualifications. 
The second amendment is designed to affect transferees 
with notice as from the date of registration. — See 
S.O R., 1936. 


3'[109A. (i) Where after the bcommencement of the Indian CamiDanies (Amendment) Act, 
Registration of charges 193G, a company registered in British India acquires any property which 
on ^ properties acquired jg subject to a charge of any such kind as would, if it had been created by 
subject to charge. company after the acquisition ot the property, have been required to 

be registered under this Part, the company shall cause the prescribed particulars of the charge, to- 
gether with a copy (certified in the prescribed manner to be a correct copy) of the instrument, if any, 
by which the charge was created or is evidenced, to be delivered to the registrar for registration 


Section 109 (contd.) 

possession— No floating charge is created) ^ (Vol 26) 
1939 Sind 100 (103, 106) (Where the assets of a 
Corporation are of a fluctuating nature, changing 
from ttme to time in the ordinary course of business, 
and while taking loan creating charge on their assets 
no restraint of any kind whatever is placed on the con- 
duct of the business of the Corporation, and the charge 
dftes not crystallhe into a fixed security, the charge 
so created is a floating charge) ^ (Vol 13) 1926 Bom 
427 (430) ; 50 Bom 547 (DB). 

[2] The principal tests as to whether a charge is a 
floating charge or not are : (1) Is it a charge upon all 
or a certain class of assets, present or future ? (2) Would 
the assets charged in the ordinary course of business be 
changed from time to time ? (3) Has the company 
power until such step is taken by the charges to carry 
on the business of the company in the ordinary way ? 
(Vol 29) 1942 All 119 (120): ILR (1942) All»242 (FB) 
({Vol 25) 1938 All 574 ; ILR (1938) All 89fl 
Affirmed.) 

[3] An agreement between the parties that the 
amount paid to the company will be a second charge on 
the machinery and other goods of the company, creates 
a floating charge, i.e., a charge which would fasten on 
to the property that m’ght exist when the time arrived 
for the charge to be enforced and would be void under 
this section for want of registration, (Vol 29) 1942 All 
119 (120) : ILR (1942) All 242 (FB) ^ ((Vol 25) 1938 
All 574 : ILR (1938) All 896 affirmed ) 

[4] A floating charge is a present charge though it 
does not finally attach upon any specific property until 
the happening of some event which puts an end to the 
right of the company to deal with the property in the 
course of business. (Vol 18) 1931 Cal 223 (231) : 58 
Cal 136 (DB) (Reversed on another point in‘(Vol 18) 
1931 PC 245 : 58 Ind App 328 : 59 Cal 377 (PC) 
(Vol 21) 1934 All 161 (162) (It is the essence of a float- 
ing charge that it remains dormant until the under- 
taking charged ceases to be a going concern or until the 
person in whose favour the charge is created inter- 
venes.) 


[5] Where all present and future movables were 
pledged by director of a company but himself remained 
in possession as agent of the pledgee, held that the par- 
ties did not create a pledge of existing properties but^ 
that only a floating charge was created and it not being" 
registered, was void against the liquidator. (Vol 13) 
1926 Bom 28 (30) (DB). 

[6] Debenture account with bank on security of block 
and machinery — Company winding up — Liquidator 
leasing out property and realising rent — Order of liqui- 
dation and crystallising of security — Bank’s security 
held did not extend to rents realised from lease. (Vol 
23) 1936 Oudh 338 (339) : 12 Luck 283 (DB). 

[7] As to whether debentures creating a floating 
charge require registration under S. 17, Registration 
Act, 1908, see (Vol 18) 1931 PC 245 (247) : 58 Ind App 
323 : 59 Cal 377 (PC). 

[8] Nothing contained in the Transfer of Property 
Act affects any law for the time being in force relating 
to transfer of propeity to or by companies ; see Trans- 
fer of Property Act, 1882, section 5. 

[9] For effect of a floating charge, see under S. 233. 

7. Section 109 (1) Prov'so (iv).— [1] Provisio (iv) 
to S. 109 merely means that mortgage or charge grant- 
ed by a Company is not to be deemed to be an interest 
in immovable property merely by reason that it com- 
prises or takes effect over debentures held by the 
company and that such debentures constitute a charge 
on immovable property of the company. (Vol 18) 1931 
Cal 223 (232) : 58 Cai 136 (DB). 

8, Section 109 (2) [1] Company — Debentures — 

Issue of debentures relating to immovable properties— 
Registration followed by proper certificate or registra- 
tion — ^Subsequ^nt alteration by Registrar of his own 
accord does not affect validity of debentures between 
parties to it. (Vol 17) 1930 Cal 536 : 57 Cal 328. 

[2] As to whether the validity of the registration 
under this Section is affected 'by an omission of certain 
particulars from the register, see (1924) 1 KB 431 (443 , 
444). 




in inauner reciuired by this Act Tidthin twenty-one days after the date on which the ac^iuisition 
is completed : 

Pro^-ided that, if the property is situate and the charge was created outside British India, 
twenty-one days after the date ^on which the copy of the instrument could in due course of post, 
and if despatched with due diligence, have been received in British India shall be substituted for 
twenty-one days after the completion of the acquisition as the time within which the '•particulars 
and the copy of the instrument are to be delivered to the registrar. 

(2) If default is made in complying with this section, the company and every officer of the 
company who is knowingly and wilfully in default shall he liable to a fine of five huudred rupees.] 

[ (1929) 19 and 20 Geo. V, C. 23—S* 81.] 

[a] Inserted by the Indian Companies (Amendment) Act. 1936 [22 (XXII) of 1936], S. 6. [15-1-1937.] 

[b] The Act came into force on the 16th January 1937. 

110 . Where a series of debentures containing, or giving by reference to any other instrument, 
Particulars in case any charge to the benefit of which the debenture-holders of that series are 

series .of debentures en- entitled pari passu is created by a company, it shall be sufficient for the 
tit ing ol erspari ^assu. purposes of section 109, if there are filed with the registrar within twenty- 
one days after the execution of the deed containing the charge or, it there is no such <leed, alter 
the execution of any debentures of the series, the following particulars : — 

in) the total amount secured by the whole series ; and 

{h) the dates of the resolutions authorising the issue of the series and the date of the 
covering deed (if any) by which the security is created or defined ; ami 

(c) a general description of the property charged ; and 

(d) the names of the trustees (if any) for the debenture-holders ; 

^together with the deed or a copy thereof verified in the prescribed manner containing the charge, 
or if there is no such deed, one of the debentures of the series, and the registrar shall, on payment 
of the pr^ribed fee, enter those particulars in the register : 

Provided that, where more than one issue is made of debentures in the series, there shall be 
fiiled with the registrar for entry in the register particulars of the date and amount of each issiie, 
but an omission to do this shall not affect the validity of the debentures issued. ^ 

[ (1908) 8 Edw. VII, C 69~S. 93 (3) ; (1929) 19 and 20 Geo V, C. 23— S. 79 (8).] 

111 . Where any commission, allowance or discount has been paid or made either directly or 
Particulars in case of indirectly by the company to any person in consideration of his suhserib- 

TOmmission, etc., on ing or agreeing to Subscribe, whether absolutely or conditionally, for any 
ebentures. debentures of the company, or procuring or agreeing to procure subscrip- 

tions, whether absolute or conditional, for any such debentures, the particulars required to be filed 
for registration under sections lo^ and 110 shall include particulars as to the amount or rate pet 
cent of the commission, discount or allowance so paid or made, but an omission to do this shall not 
affect the validity of the debentures issued : 

Provided that the deposit of any debentures as security for any debt of the company shall 
not for the purposes of this provision be treated as the issue of the debentures at a discount. 

[ (1908) 8 Edw. VII, C. 69-S. 93 (4) ; (1929) 19 and 20 Geo. V, C. 23— S. 79 (9).] 

112 . (J) The registrar shall keep, with respect to each company, a register in the prescribed 
Begister of mortgages form of all mortgages and charges created by the company after the com- 

and charges. mencement of this Act ancb requiring registration under section 109, and 

shall, on payment of the prescribed fee, enter in the register, with respect to every such mortgage, or 
charge, the date of creation, the amount secured by it, short particulars of the property mortgaged 
or charged, and the names of the mortgagees or persons entitled to the charge. 

(2) After making the entry required by sub-section (l), the registrar shall return the instnn 
ment (if any) or the verified copy thereof, as the case may be, filed in accordance with the provl 
sions of section 109 or section 110 to the person filing the same. 

(5) The register kept in pursuance of this section shall be open to inspection by any person 
on payment of the prescribed fee, not exceeding one rupee for each inspection. 

[ (1908) 8 Edw. VII, C. 69^3. 98 (2), (3), (8) ; (1929) 19 and 20 Geo. V, C. 23— S. 82 (1), (3).] 
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113. Tho I’ogisirar shall keep a chronological inrlox, in tho prosenbed form and wil-h fche 
Index to register of prescribed particulars, of the mortgages or charges registered with him 
mortgages and charges. under this Act. 

[ (1908) S Edw. VII, C. 69— S. 9S ; (1929) 19 and 20 Geo. V, C. id-S. S2 (4) ] 


Certificate of registra- 
tion. 

lie conclusive evidence 
complied with. 

[(1908) S Edw. VII, 

Endorsement of eeftifi- 
cate of registration on 
debenture or certificate 
of debenture stock. 


114. The registrar shall give a certificate under his hand of the re- 
gistration of any mortgage or charge registered in pursuance of section 
109, stating the amount thereby secured, and the certifieatL* shall 
that the requirements of sections 109 to 112 as to registration have been 

C 69— (S) 93 (5) ; (1929) 19 and 20 Geo. V, C. 23~S. 82 (2)]. 

115- The company shall cause a copy of every certificate of regis. 
tration, given under section 114, to he endorsed on every debenture ""or 
certificate of debenture stock which is issued by the company, and the 
payment of which is secured by the mortgage or charge so registered : 


Provided that nothing in this section shall be construed as requiring a company to cause a 
certificate of registration of any mortgage or charge so given to be endorsed on - any debenture or 
certificate of debenture stock which has been issued by the company before the mortgage or charge 
was created. 

[(1908) 8 Edw. VII. C. C9-~S. 93 (6) ; (1929) 19 and 20 Geo. V, C. 23— S. 83 (1)] 

116. ( 1 ) It shall be the duty of the company to file with the registrar 
riqhfo£°nSedyS fgf tmtion the pi-eseribecl particulars of eveij mortgage or charge 

a?regards regi< 5 tratioii. Created by the company and of the issues of debeiittmes of a series, requir- 
ing registration imder section 109, but registration of any such mortgage 
or charge may be effected on the application of any person interested therein. 


(5) Where the registration is effected on the application of some person other than the com- 
pany, that person shall be entitled to recover from the company the amount of any fees properly 
paid by him to the registrar on the registration. 

Whenever the terms or conditions or extent or operation of any mortgage or charge 
registered under this section are modified, it shall be the duty of the company to send to the regis- 
trar the particulars of such modification, and the provisions of this section as to registration of 
mortgage or a charge shall apply to such modification of the mortgage or charge as aforesaid.] 
[(1908) 8 Edw. VII, C. 69— S. 93 (7) ; (1929) 19 and 20 Geo. V, C. 23— S. 80 (1) (2)]. 

[a] Inserted by the Indian Companies (Amendment) Act, 1936, (22 [XXII] of 1936), S. 62. [15-1-1937.] 
Copy of instjument 117 . Every company shall cause a copy of every instrument creating 
chTrge^ toTe*^ at mortgage or charge requiring registration under section 109 to be kept 
registered office. registered office of the company : Provided that, in the case of a 

series of uniform debentures, a copy of one such debenture shall be 
sufficient. 


[(1908) 8 Edw. VII C. 69— S. 93 (9) ; (1929) 19 and 20 Geo. V, C. 23— S, 87], 

jjg . ^ . . 118. (i) If any person obtains an order for the appointment of a 

mentis rLe^ver. ’ receiver of the property of a company, or appoints' such a receiver under 
any powers contained in any instrument, he shall, within fifteen days from 
the date of the order or of the appointment under the powers contained in the instrument, file notice 
of the fact with the registrar, and the registrar shall, on payment of the prescribed fee, enter the 
fact in the register of mortgages and charges. 


SECTION 114— Note 1. 

[1] If after the issue of debentures relating to im- 
movable property by a company, the debenture-holder 
gets ^ them registered under the Companies Act and 
obtains a proper certificate for the same, nothing done 
subsequently by way of alteration by the registrar of his 
own accord affects the validity of the documents as 
between the company and the debenture- holder. (Vol 
17) 1930 Cal 536 (537) : 57 Cal 328. 

[2] Although a certificate given by the registrar of 
Joint Stock Companies under S, 114 of the Act is con- 
clusive evidence of the compliance of the formalities 


prescribed by S. 109, the registration having been made 
long after 21 days after the date of the mortgage and 
order of the Civil Court extending the period having 
been vacated, there is no valid registration within the' 
prescribed time. (Vol 24) 1937 Oudh 62 (64). 


SECTION 116-^Note 1 , 

[1] Eeceiver of a oonjipa^iy 
Court except in. 
the business and assets eha^^ 
the claims of debcntaerholdcr. (Vpl 12). 1^ 4^ 
;819);52(W513(DB). ' ^ 
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(^) If any person makes default in complying with the requirements of this section, he shall 
be liable to a fine not exceeding fifty rupees for every day during which the default continues. 

[(1908) 8 Edw. VII. a 69— S. 94 (1), (2) ; (1929) 19 and 20 Geo. V, C. 23— S. 86 (1), (3)] 

119 . 11) Every receiver of the property of a company who has been appointed under 

the powers contained in any instrument, and who has taken possession, 
Filing of accounts of once in every half-year while he remains in possession, and also on 

receivers. Ceasing to act as receiver, file with the registrar an abstract in the pres- 

cribed form of his receipts and payments during the period to which the abstract relates, and shall, 
also, on ceasing to act as receiver, file with the registrar notice to that effect, and the registrar shall 
enter the notice in the register of mortgages and charges. 

Where a receiver of the property of a company has been appointed, every invoice, 
order for goods, or business letter issued by or on behalf of the company, or the receiver of the 
company, being a douement on or in which the name of the company appears, shall contain a state, 
ment that a receiver has been appointed. . 

(^) If default is made in complying with the requirements] of this section^ the company and 
every director, manager, managing agent, secretary or other officer of the company and every 
receiver who knowingly and wilfully authorises or permits the default, shall be liable to a fine not 
exceeding two hundred rupees.] 

[(1908) 8 Edw. VII, C. 69— S. 95 ; (1929) 19 and 20 Geo V. C. 23— Ss. 308. 310], 

[a] Sub-sections (2) and (3) were mbsHiuted for the original sub-seotion{2) by the Indian Companies (Amend- 
ment) Act, 1936 (22 [XXn] of 1936), S. 63. [15-1-1937]. 


120 . ^[I] The Court, on being satisfied that the omission to register a mortgage or charge 
Bectifioation of register within the time required by section 109, or that the omission or mis-state. 
of mortgages. ment of any particular with respect to any such mortgage or charge, b[or 

the omission to give intimation to the registrar of the payment or satisfaction of a debt for which a 
chaise or mortgage was created] was accidental, or due to inadvertence o r to some other sufficient 
cause, or is not of a nature to prejudice the position of creditors or share-holders of the company, or 
that on other grounds it is just and equitable to grant relief, may, on the application of the com- 
pany or any person interested and on such terms and conditions as seem to the Court just and 
expedient, order that the time for registration be extended, or, as the case may be, that the omission 
or mis-statement be rectified, and may make such order as to the costs of the application as ifc 
thinks fit. 

^[( 3 ) Where the Court extends the time for the registration of a mortgacje or charge, the order 
shall not prejudice any rights acquired in respect of the property concerned prior to the time when 
the mortgage or charge is actually registered.] 

[ (1908) 8 Edw. VII, 69—S. 96 ; (1929) 19 and 20 Geo. V. C. 23— S. 85], 

[a] The original S. 120 was re-numbered as sub-section (1) of that section by the Indian Companies (kxs^- 

ment) Act, 1936 (22 [XXII] of 1936), S. 64. [15-M937I 

[b] Inserted^ ibid. 


SECTION 120— Note 1. 

[1] Where a compaay*s property was mortgaged 
to two persons and the plaintiff’s mortgage which 
was a subsequent one recited that it created 
a second charge but was registered earlier and the 
defendant's prior mortgage was registered later but 
within the time extended under S. 120 with an order 
tnat it should be without prejudice to the rights of any 
mortgagee accrued in the meantime, the order cannot 
be held as intended to convert the plaintiff’s second 
charge upon the property into a first charge thereon. 


(Vol 17) 1930 PC 66 (75) : 57 Ind App 76 : 5 Luck 128 
(PC) ( (Vol 14) 1927 Oadh 300 (DB) affirmed.) 

[2] Mortgage by company not registered within time 
— Company going into liquidation— Time for registra- 
tion cannot be extended. (Vol 24} 1937 Oudb 62 (65). 

[3] The Judge is competent to review his order 
passed under S. 120. He has also inherent power to 
vacate his previous order if he considers it necessary for 
the ends of justice tp do so. (Vol 24) 1937 Oudb 63 
(63). 
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(i) It be the duty of the company to give intimation to the registrar of the pay. 

Kc"istration or satisfac- men t or satisfaction of any charge or mortgage created by the com))any 
lion ^of mortgages and and requiring registration under section 109 within twenty-one days from 
charges. the date of the payment or satisfaction thereof. 

{2) The registrar shall on receipt of such intimation cause a notice to be sent to the mort. 
gagee calling upon him to show cause, within a time (not exceeding fourteeen days) to be fixed by 
such notice, why the payment or satisfaction of the charge or mortgage should not be recorded, 

(5) The registrar shall, if no cause is shown, order that a memorandum of satisfaction be 
entered on the register and shall if required furnish the company with a copy thereof. 

(4) Where cause is shown, the registrar shall record a note to that effect in the register, and 
shall inform the company that he has done so.] 

[ (1908) 8 Edw. VII, C. 69— S. 97 ; (1929) 19 and 20 Geo. V. C 23— S. 84.] 

[a] Substituted for the original section by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 
1936), S. 65. [15-1-1937.] 

Objects and Reasons. 

“ We consider it inappropriate that the registrar should have authority to determine whether the cause shown 
ib satisfactory or not, or to decide any matter in dispute under the section. We have, therefore, provided that he 
bhould merely note the fact of dispute and inform the parties that he has done so.’* — S.C.B. , 1936. 

Penalties. Company makes default in filing with the registrar for 

registration the particulars^ — 

(d^) of any mortgage or charge created by the company ; or 

**[(6) of the payment or satisfaction of a debt in respect of which a mortgage or charge has 
been registered under section 109 or section 109.A ; or] 

^[(c) of the issues of debentures of a series, 

requiring registration with the registrar under the foregoing provisions of this Act, then, unless the 
registration has been effected on the application of some other person, the company, and every 
officer of the company or other person who is knowingly a party to the default, shall on conviction 
be liable to a fine not exceeding five hundred ruiiees for every day during which the default 
continues. 

{2} Subject as aforesaid, if any company makes default in complying with any of the 
requirements of this Act as to the registration with the registrar of any mortgage or charge created 
by the company, the company, and every officer of the company, who knowingly and wilfully 
authorises or permits the default shall, without prejudice to any other liability, be liable on con- 
viction to a fine not exceeding one thousand rupees. 

(3) If any person knowingly and wilfully authorises or permits the delivery of any deben. 
ture or certificates of debenture stock requiring registration with the registrar under the foregoing 
provisions of this Xet without a copy of the certificate of registration being endorsed upon it, he 
shall, without prejudice to any other liability, be liable on conviction to a fine not exceeding one 
thousand rupees. 

[ (1908) 8 Edw. VII, C. 69— S. 99 (1), (3) ; (1929) 19 and 20 Geo. V. C- 23-.Ss. 80 (3), 83 (2),] 

[a] (Clause (b) was inserted and the original clause (5) re-lettered (c) by the Indian Companies (Amendment) 
Act, 1936 (22 [XXII] of 1936), S. 66. [16-1-1937,] 

123. (I) Every ®'[‘'] company shall keep a register of mortgages and enter therein all mort- 

Company’s register of gages and charges specifically affecting property of the company b[and 
mortgages. all floating charges on the undertaking or on any property of the com. 

pany], giving in each case a short description of the property mortgaged or charged, the amount of 
the mortgage or charge and (except in the case of securities to hearer) the names of the mortgagees 
or persons entiled thereto. 


SECTION 123— Note 1. 

[1] Under the Explanation to S. 68 of Act of 
1882, which has been omitted in the eorrespond- 
mg aection 123 of the present Act, an officer of 
♦he company in wheftse favour a charge specifically 


affecting the pioperfy of the eompaxi^, luEdbees created, 
could not avail himself" of it, unless it was registered 
under S. ‘68, though ha had ceaasd to be an ofl hwr a t 
the time when the charge was sought to be enforsw. 
[Vol 7) 1920 PC 56 (60> : 43 Mad 550 : 47fod App 38 
[PC) ^ .(Vol 4) 1917 Mad 646 (647) CD®)- - 
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(2) If any director, manager or other officer of the company knowingly and wilfully autho- 
rises or permits the omission of any entry required to be made in pursuance of this section, he 
shall be liable to a fine not exceeding five hundred rupees. 

[ 18S2— S. 6S ; (1908) 8 Edw. VIP C. 69— S. 100 ; (1929) 19 and 20 Geo. V, C. 23— S. 88.] 

fa] The word ‘‘limited*’ was rcpeciled by the Indian Companies (Amendment) Aot, 1936 (22 [XXII] of 1936), 
S, 67. [16-1-1937.] 

[b] Ifiserted %hid» 

Objects and Heasons. 

Arnendmcnt made m 1936. — It bad been doubted whether the provisions of section 123 apply to floatinj^ 
charges in view of the fact that such charges do not afiect property until the charges are crystallized. The amend- 
ment made in 1936 makes the intention of the section clear. — S.O.R,, 1936. 


124. (1) The copies kept at the registered office of the company in pursurance of section 117 
Bight to inspect copies instruments creating any mortgage or charge requiring registration 


under this Act with tiie registrar, and the register of mortgages kept in 
luirsuance of section 12*3, shall be open at all reasonable times to the inspec- 
tion of any creditor or inemberof the compan> without fee, and the register 
of mortgages shall also be ox^en to the insiiection ot any other peLSon on 
pa'j inent of such fee, not exceeding one ruijee for each inspection, as the company may prescribe. 


of instruments creating 
mortgages and charges 
and company’s register of 
mortgages. 


(2) If inspection of the said copies or regibter is refiibecl, the comxjauy bhall be liable to a 
fine not exceeding fifty rupeeb and a turtlicr fine not exceeding t^\enby rux'ees for every day during 
which the refusal continues, and every officer of the company who knowingly authorises or permits 
the retiioal shall incur the like penalty, and in addition to the above penalty, the Court may by 


order compel an immediate inbi)ection of the copies or register. 

[1882— S. 68 ; (1908) 8 Edw. VII, C. 69— S. 101 ; (1929) 19 and 20 Geo. V, C. 23— S. 89.] 

125. (I) E\ ery register of holders of debentures of a company shall, except when closed in 
liight to infepeet the accordance with the articles during such period or iieriods (not exceeding 
register of debenture- on the w'hole thirty days in any year) as may be specified in the articles, 
holders and to have he open to the inspection of the registered holder of any such debentures, 
copies of trust-deed. holder of shares in the company, but subject to such reasonable 

restrictions as the comijany may in general meeting impose, so that at least two hours in each day 
are axjpointed for inspection, and every such holder may require a copy of the register or any part 
thereof on payment of six annas for every one hundred words or fractional part thereof required 
to be copied. 

(2) A copy of any trust-deed for securing any issue of debentures shall be forwarded to 
to every holder of any such debentures at his request on payment in the case of a printed trusi 
deed of the sum ot one rupee or such less sum as may be prescribed by the company, or, where the 
trust-deed has not been ]»rmttd, on iiajment ot six annas for every one hundred words or fractional 
part thereof required to be copied. 

(d) If insi'^ection is refubed, or a copy is reiused or not forwardecl, the comxjany shall 
be liable to a fine not exceeding fifty rupeeSi and to a further fine not exceeding twenty 
rupees for every day during which the refusal continues, and every officer of the company who 
knowingly authonees or permits fclie refusal shall incur the lake x^enalty, and the Court may by 
order- compel an immediate msijection of ’"the register. 

[{1908) 8 Edw.'VlI, C. 69— S. 102; (1929) 19 and 20 Geo. V, C. 23-3. 73]. 


DEBENTURES AND FLOATING CHARGES 

I2€. A condition contained in any debentures or in any deed for securing any debentures* 
p iai f whether issued or executed before or after the passing of this Act, shal^ 

erpe u en ures. invalid by reason only that thereby the debentures are made irredee- 

mable or redeemable only on the happening of a contingency, how^ever, remote, or on the expira. 
tion of a period however long. 

[(1908) 8 Edw. VII, 0. 69— S. 103; (1929) 19 and 20 Geo. V,.C. 23— S. 74j. 


SECTION 126— Note 1. 

£1] AeMon by holders of debentures issued by com- 
under tiecmrity of fixed and floating charge over 
^ ho^ete-^Biight of labourers in company to priority — 
Receiver by Court acting under its order 

Phtaining loan from creditor to pay company’s em- 


ployees who had gone on strike as their salaries had 
not been paid for three months and a^eeing to hypo- 
thecate property of the company — Creditor held entifled 
to a charge in priority to debenture-holders. (Vol^3) 
1945 FC 121 (123) : ILR (1946) All 697 : 72 Ind 
App 133 : ILR (1^5) Kar (PC) 245 (PO). 
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127. (I) Where ei tber before or after the eommeneement of this Act a company has redeemed 
Power to re-issue re- any debentures previously issued, the company, unless the articles or the 
deemed debentures in cer- conditions of issue expressly otherwise provide, or unless the debentures 
tain cases. redeemed in pursuance of any obligation on the company so to 

do (not being an obligation enforceable only by the person to whom the redeemed debentures were 
issued or bis assigns), shall have power, and shall be deemed always to have had power, to keep 
the debentures alive for the purposes of re-issue, and where a company has purported to exercise 
such a power the company shall have power, and shall be deemed always to have had power, to 
re-issue the debentures either by re.isbuing the same debentures or by issuing other debentures 
in their place, and upon such re-issue the person entitled to the debentures shall have, and shall be 
deemed always to have had, the same rights and i^riorities as if the debentures had not previously 
been issued. 

iii) Where with the object of keeping debentures alive for the purpose of re-issue they have, 
either before or after the commencement of this Act, been transferred to a nominee of the company, 
a transfer from that i^ominee shall be deemed to be a re-issue for the purposes of this section. 

(«i^) Where a company has, either before or after the commencement of this Act, deposited 
any of its debentures to secure advances from time to time on current account or otherwise, the 
debentures shall not be deemed to have been redeemed by reason only of the account of the com. 
pany having ceased to be in debit whilst the debentures remained so deijosited. 

(4) The re-issue of a debenture or the issue of another debenture in its place under the 
power by this section given to, or deemed to have been possessed by, a company, whether the 
re-issue or issue was made before or after the commencement of this Act. shall be treated as the 
issue of a new debenture for the purposes of stamp duty, but it shall not be so treated for the 
purposes of any provision limiting the amount or number of debentures to be issued; 

Provided that any person lending money on the security of a debenture re-issued under 
this section which appears to be duly stamped may give the detenture in evidence in any proceed- 
ings for enforcing his security without pajTnent of the stamp-duty or any penalty in respect 
thereof, unless he had notice or, but for his negligence, might have discovered, that the deben- 
ture was not duly stamped, but in any such case the company shall be liable to pay the proper 
stamp-duty and penalty. 

(5) Nothing in this section shall prejudice— 

(tfc) the operation of any decree or order of a Coiu’t of competent lurisJiction pronounced 
or made before the twenty-fifth day of February, 1910, as between the parties to 
the proceedings in which the decree or order w&s made, and any a};peal -from any 
such decree or- order shall be decided as if this Act had not been passed; or 

ib) any power to issue debentures m the place of any debentures paid off or otherwise 
satisfied or extinguished, reserved to a company by its debentures or the securities 
for the same. 

[(1908) 8 Edw. VII, C. 69— S. 104; (1929) 19 and 20 Geo. V, C. 23— S. 75 (1), (2), (4), (5).] 

Specific performance of I28. A contract with a company to take up and pay for any deben- 

Sberitoes tures of the company may be enforced by a decree for specific performance. 

[(1908) 8 Edw. VII. C. 69— S. 105; (1929) 19 and 20 Geo. V, C. 23— 76], 


Section 126 (cmid,) 

[2] To g^ve^ power to modify the terms on which 
debentures in a company are secured is not uncommon 
in practice. The power is usually conferred by the 
instrument constituting the debenture security upon the 
majority of the class of holders* It often erfables them 


to modify by resolutlen piop&rJy passed,, the security 
itself. The power must be exexds^ for henefiMng 
the class as a whole and not individn^ members only. 
Subject to this the ppwer may be unrestrictacL (Vol 14) 
1927 PC 62 (62, 63). 
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129. U) Where either a receiver ie appointed on behalf of the holders of any debentures of a 
Payments of certain company secured by a floating charge, or possession is taken by or on 
debts out of assets sub- behalf of those debenture-holders of any property comprised in or subject 
3 eot to floating^ charge in to the charge, then, if the company is not at the time in course of being 
claims under ^ound up, the debts which in every winding up are under the provisions 
® ^ of Part V relating to preferential payments to be paid in ‘priority to all 

other debts, shall be paid forthwith out of any assets coming to the hands of the receiver or other 
person taking possession as aforesaid in priority to any claim for principal or interest in respect 
of the debentures. 

{2) The periods of time mentioned in the said provisions of Part V shall be reckoned from 
the date of the appointment of the receiver or of possession being taken as aforesaid, as the case 
may be. 

(5) Any payments made under this section shall be recouped, as far as may be, out of the 
assets of the company available for payment of general creditors. 

[(1908) 8 Edw. VII, C. 69— S. 107; (1929) 19 and 20 Geo. V, C. 23— S. 78]. 

STATEMENTS, BOOKS AND ACCOUNTS. 

Books to be kept by ^^ 130 . (1) Every company shall cause to be kept proper books of 

{a) all sums of money received and expended by the company and the matters in 
respect of which the receipt and expenditure takes place ; 

(6) all sales and purchases of goods by the company, 

(c) the assets and liabilities of the company. 

{2) The books of account shall be kept at the registered office of the company or at such 
other place as the directors think fit, and shall he open to inspection by the directors during business 
hours. 

b(5) Where a company has a branch office, the company shall be deemed to have complied 
with the provisions of snb-seetion (i) and suh-section (2), if proper books of account relating to the 
transactions effected at the branch office are kept at the branch office and proper summarised 
returns, made up to dates at intervals of not more than two months, are sent by the branch office 
to the registered office of the company or other place referred to in sub-section ( 2 )] 

b(^i) In the case of a company managed by a managing agent the managing agent, or where 
the managing agent is a firm or company, the parkier or director of such firm or company and in 
any other ease the director or directors who have knowingly by their act or omission been the cause 
of any default by the company in complying with the requirements of this sedaon, shall in respect 
of such offence be liable to a fine not exceeding one thousand rupees.] ' 

[See Sell I Table A, Begs. 103 to 110 (1929) 19 and 20 Geo. V, C. 23— S. 122.] 

fal Substituted by the Indian Companies (Amendment) Act, 1936 (22 [XSIl] of 1936), S. 68, fur the origiaal 
section. [i5T-'19S7.] 

Fbl Sub-sec. (3) was re-^nmibered as sub-sec. U) and new sub-seo. (3) was inserted, ibid, 1938,(2 [II] of 1938 
S.8. [26-2-1938.] 

Objects and Reasons. 

“ We consider it sufficient that inspection should be only in those eases where the company is not run 
possible at any time during office hours, and have by a managing agent. We have accordingly provided 
amended sub-section (2) accordingly. Having regard that the managing agent, where there is one, shall be 
to Indian practice the directors of a company should, responsible for securing compliance with bis section.”— 
we think, be made liable to a penalty undor this section S.O.R., 1936. 


SECTION 129— Note 1. 

[1] Where a debenture deed charged all assets of 
company as floating charge and provided that the 
oempany shah carry on business and deal wi th assets 
tiU defanjlt is made for six calendar months in paying 
principal and the company carried on business in 
'^te Ol the default and created charges even after 
the ooffipany'Bt r^ht continued till 
the debenture-holder showed his desire to stop ft as by 


applying for Becelver and that the charges were not 
void, (Vol3) 1916 Mad7(8)(DB) * (Vol 4) 1917 
Mad 646 (647) (DB). 

SECTION 130— Note 1. 

[1] Per Lokur, J.— The words “assets and liabilities” 
have the same sense in Ss. 130 and 132. (Vol 31) 1944 
Bom 107 (114) : ILR (1944) Bom 302 ; 46 Or L 
Jour 612 (FB). 
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131. The directors of every company shall at some date not later than eighteen months 

after the incorporation of the company and subsequently once at least in 
Anneal balance-sheet. every ealandar year lay before the company in general meeting a balance- 
sheet and profit and loss account or in the case of a company not trading 
for profit an income and expenditure account for the period, in the case of the first account since 
the incorporation of the company and in any other case since the preceding account, made up to 
a date not earlier than the date of the meeting by more than nine months or in the ease of a com- 
jmny carrying on business or having interests outside British India hy more than twelve months : 

Provided that the registrar may - for any special reason extend the period by a period not 
exceeding three months], 

(£) The balance-sheet [and the profit and loss account or income and expenditure account] 
shall be audited by the auditor of the company as hereinafter provided, and the auditor’s report 
shall be attached thereto, or there shall be inserted at the foot thereof a reference to the report, and 
the report shall be read before the company in general meeting and shall be open to inspection by 
any member of the company. 

(5) Every company other than a private company shall send a copy of c [such balance-sheet 
and profit and loss account or income and expenditure account so audited together with a copy of 
the auditor’s report] to the registered address of every member of the company at least ^ [fourteen 
days] before the meeting at which it is to be laid before the members of the company, and shall 
deposit a copy at the registered office of the company for the inspection of the members of the 
company during a period of at least ^[fourteen days] before that meeting. 

e(4) £ • ^ 

[1882— S. 74 ; (1929) 19 and 20 Geo. V, C. 23— Ss. 123, 180 (la)]. 

[a] BubstitfUed by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), «?. 69, for the original 

sab-section. [15-1-1937]. 

[b] Inserted ibid» 

fc] Substituted ibid, for “such balance-sheet so audited.” 

[dj Substituted ibid, for “seven days.” 

[ej Sub-section (4) was repealed ibid. 


SECTION 131— Note 1. 

[1] A company is under statutory duty to issue 
proper balance-sheet and the existence of disputes 
regarding amount due to company is no excuse. 
(Vol 20) 1933 Lah 301 (302). 

[2] A balance-sheet must not be a mere inventory. 
It is supposed to be a pictorial representation of the 
trading position of the company easily appreciated not 
by ignorant people but by persons who are reasonably 
able to understand commercial expression and com- 
mercial conditions. (Vol 23) 1936 Cal 680 (683) ; ILR 
(1937) 1 Cal 328 ; 38 Cr L Jour 151 (DB). 

[3] Registrar condoning delay in holding general 
meeting should also be deemed to have condoned 
delay in filing the balance-sheet before it. (Vol 28) 
1941' Mad 504 (504) : 42 Or L Jour 683. 

[4] Persons who were never directors nor officers, 
nor even shareholders, when default occurred, are not 
liable in respect of ofienoe under S. 131. (Vol 24) 
1937 Mad 341 (342) : 38 Cr L Jour 695 * (Vol 1) 
1914 Lah 222 (223) : 15 Cr L Jour 380 (DB). (A di- 
rector of the company who resigns office before the 

of the period allowed by law for filing a balance- 
sheet cannot be fixed with liability under S. 74 of the 
Companies Act of 1882 (now S 131) for failure to file a 
balance sheet with the Registrar of Joint Stock Com- 
panies). 

[5] Under Regulations framed by the Punjab 
Government under S. 220(b) of Act 1882 (now S. 248 
(2)) only Registrar is authorised for instituting and con- 
ducting all prosecutions specially which are in csonneo- 
tiOT with breach of rules rdating to submisaon of 
balance-sheets and other periodical returns. So com- 


plaint under S. 74 of Act, 1882 (now S. 131) for wilful 
default in filing balance-sheet not brought by Registrar 
but by clerk of his office and countersigned by Public 
Prosecutor, is bad in law and proceedings of Magis- 
trate based on such complaints are uUra vires and 
liable to be set aside on revision by High Court at any 
time during pendency of case. (1910) 11 Cr L Jour 
577 (579) (Lab), 

[6] A magistrate has jurisdiction to entertain a 
complaint against a director of a company for a failure 
to comply with the provisions of S. 74 of the Act of 
1882 and (now S. 131) for misappropriation of money 
or falsification of accounts. But ordinarily a magis- 
trate should be chary of proceeding on a complaint of 
this kind except after reference to the Registrar of the 
Joint Stock Companies or on the complaint of responsi- 
ble persons. (1911) 12 CriL Jour 596 (696, 597) (All). 

[7] The same persons cannot be charged in respect 
of the same years with offences punishable both under 
Ss. 131 and 134. (Vol 24) 1937 Mad 341 (341) : 38 
Cr. L Jour 695. 

[8] When a company fails to get accounts balanc^ 
and prepare a balance-sheet and to make a list of its 
members, it should be convicted under See. 131 rather 
than under S. 134 (4). That the accounts had been 
called for by various criminal Courts is no defence. 
(Vol 21) 1934 Cal 63 (64) ; 35 Cr L Jour 492. 

[9] Auditor signing auditor's report below false 
balance-sheet makes false statement and is liable under 
S, 282. (Voi 19) 1932 Sind 4 (7) : 25 Sind LR 297, 

[10] As to the publication of notices and documents 
of Mutual Insurance Companies and Co-operative life 
Insurance Societies, see Insurance Act, 1938, S. 100. 
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‘'^riSlA. il) The directors shall make out and attach to every balanee.sheoi a report with 
respect to the state of the company’s affairs ; the amount, if any, which 
Directors* Report. they recommend should be paid by Vi^ay of dividend and the amount, 

if any, which they propose to carry to the Eeserve Eund, General 
Reserve or Reserve Account shown specifically on the balance-sheet or to a Reserve Fund, 
General Reserve or Reserve Account to be shown specifically in a subsequent balance-sheet. 

[ 2 ] The report referred to in sub-seetion (l) may be signed by the chairman of the directors 
on behalf on the directors if authorised in that behalf by the directors. 

13) The provisions of sub-seetion ^ [(4)] of section 130 shall apply to any person being a 
director is knowingly ?nd wilfully guilty of a default in complying with this section.] 

[(1929) 19 and 20 Geo, V, C. 2B— S. 123 (2)]. 

fa] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 70. [15-1-1937] « 

[b] Substituted for “(S)'* by the Repealing and Amending Act, 1945 (6 [YI] of 1945) S- 3 and Sch. II. 

Contents of balance- -132. (I) The balanoe-sheet shall contain a summary of the property 
sheet. and assets and of the capital and liabilities of the company a [in aoeordaiicse'* 

with the requirements indicated by the items contained in the Form marked P in the third schedule] 
giving such particulars as will disclose the general nature of those liabilities and assets and how the 
value of the fixed assets has been arrived at, 

(j 9) The balance-sheet.shall he in the form marked F in the Third Schedule or as near there, 
to as circumstances admit. 

h(3) The profit and loss account shall include particulars showing the total of the amount 
paid whether as fees, percentages or otherwise to the managing agent, if any, and the directors res. 
peotively as remuneration for their services and, where a special resolution passed by the members 
of the company so requires, to the manager, and the total of the amount written ofl‘ for deprecia- 
tion- If any diiiector of the company is by virtue of the nomination, whether direct or indirect, of 
the company, a director of any other company, any remuneration or other emoluments received by 
him for his own use, whether as a director of, or otherwise in connection with the management of, 
that other company, shall be shown in a note at the fpot of the account or in a statement attached 
thereto]. 

[See Sch, I, Table A. Regs, 106 to 110 (1908) 8 Edw. VII, C. 69— S. 26 (3) ; (1929) 19 and 20 Geo. V. C. 
23— S. 124], 

[a] Inserted by the Indian Companies (Amendment) Act, 1943 (30 [XXX] of 1943), S. 2. [27-11-1943]. 

[b] InserUd, ibid, 1936 (22 [XXII] of 1936), S. 71. [15-1-1937.] 


SECTION 132— Note 1. 

[1] Directors stand in fiduciary capacity -wtih^respect 
to capital under their control. The investing public 
^uld have confidence in the persons managing the 
concerns. Hence they cannot be allowed to publish 
false balance-sheets to conceal their own improper 
eonduot. (Vol 23) 1936 Cal 680 (684, 686) ; 88 Or ’L 
Jour 151 : ILB (1937) 1 Cal 328 (DB). 

[2] When balance-sheet does not disclose true state 
of affairs of a company, opinion of Auditor that it is 
properly drawn is of no value. (Vol 23) 1936 Cal 680 
(685) : 38 Or L Jour 151 ; ILB (1937) 1 Cal 328 (DB). 

[8] A loan and a deposit are quite different terms 
for one is an asset and the other a liability. Consoli- 
dating the two and presenting them as one item is a 
case of non-disclosure amounting to suppression of 
truth. (Vol 23) 1936 Oal 680 (684) ; 38 Cr. L Jour 
151 (DB) : ILB (1937) 1 Cal 328. 

[4] The words ‘assets and liabilities* must be taken 
in the same sense in both 8. 130 and 132. (Vol 31) 
1944 Bom 107 (114) ; 45 Gr. L Jour 612 : ILR (1944) 
Bom 302 (FB>. 


[5] Balance-sheet should not be a mere inventory. 
It should be a pictorial representation of trading-position 
understandable to people in commercial line. (Vol 23} 
1936 Oal 680 (683, 684) ; 38 Cr. L Jour 151 ; ILB 
(1937) 1 Cal 328 (DB). 

[6] A debt, though there is little prospect of reco- 
very, should be included under the head book debts. 
But the company can write off such debts and then 
they cease to be book-debts. (Vol 14) 1927 Bom 414 
(417, 418) : 28 Cr. L Jour 568 (DB) (Fawcett, J, It is 
doubtful whether a secret reserve fund can be allowed. 
Even if it can be allowed, it should be revealed in the 
balanoe-sheet). 

[7] All genuine book-debts whether they are consi- 
dered good, doubtful or bad debts must be shown in 
entry against the item and the clear provisions of the 
form cannot be allowed to be whittled down by gene- 
ral considerations as to the object of a. balance-sheet. 
If any part of a secret reserve is availed of to meet 
bad and doubtful book-debts it must be revealed in the 
balance-sheet. (Vol 14) 1927 Bom 414 (417, 418) ; 28 
Cr L Jour 568 (DB). 
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Objects and Reasons. 


Ame'iidmmi viade in l%4S^Suh~seciion (i)—See the 
Objects and Reasons given under section 151. 

Amendment made i% 1936 — Sub^section (3) — “We 
are of opinion that it is unnecessary that the profit and 


loss account should disclose the remuneration of a 
manager who is not a managing agent, but we tbinh 
that the ‘‘hare-holders should have power by passing a 
special resolution to require this information to be 
included in the profit and loss account.*’ — S.C.R., 1936. 


particulars 
diary companies. 


“[laaA. (1) Where a company, in this Act referred to as the holding company, hold=? shares, 
either directly or through a nominee, in a subsidiary company oi in two 
Balance-sheet to include more subsidiary companies there shall be annexed to the balance-sheet* 
of the holding eompiany the last audited balance sheet, profit and loss 
account and auditors’ reix)rt of the subsidiary comiDanv or companies, and 
a statement signed by the persons by whom, in pursuance of section 133, the balance-sheet of the 
holding company is signed stating how the profits and losses of the subsidiary company, or, 
where there are two or more subsidiary companies, the aggregate profits and losses of those com- 
panies, have been dealt with in or for the purposes of the accounts of the holding company, 
and in particular how and to what extent — 


(a) provision has been made for the losses of a subsidiary company either in the accounts 
of that company or of the holding company or of both, and 

ih) losses of a subsidiary company have been taken into account by the directors of the hold, 
ing company in arriving at the profits and losses of the company as disclosed in its 
accounts ; 


Provided that it shall not be necessary to specify in any such statement the actual amount 
of the profits or losses of any subsidiary company or the actual amount of any part of any such 
profits or losses which has been dealt with in any particular manner : 

Provided further that for the purposes of this section an investment company, that is to say, 
a company whose principal business is the acquisition and holding of shares, stocks, debentures or 
other securities, shall not be deemed to be a holding company by reason only that part of its assets 
consists in 61 per cent, or more of the shares of another company. 

(2) If, in the case of a subsidiary company, the auditors’ report on the balance-sheet of the 
company does not state without qualification that the auditors have obtained all the information 
and explanations they have required and that the balance-sheet is properly drawn up so as to exhi- 
bit a true and correct view of the state of the company’s affairs according to the best of their in- 
formation and the explanations given to them and as shown by the books of the company, the 
statement, which is to he'annexed as aforesaid to the balance-sheet of the holding company, shall 
contain particulars of the manner in which the report is qualified, 

(3) For the purposes of this section the profits or losses of a subsidiary company mean the 
Xirofits or losses shown in any accounts of the subsidiary company made up to a date within the 
period to which the accounts of the holding company relate, or, if there are no such accounts of 
the subsidiary company available at the time when the accounts of the holding company are made 
up, the profits or losses shown in the last previous accounts of the subsidiary company which 
became available within that period. 

(4) If for any reason the directors of the holding company are unable to obtem such 
information as is necessary for the preparation of the statement aforesaid, the directors who sign 
the balance-sheet shall so report in writing and their report shall be annexed to the balance-sheet 
in lieu of the statement. 


(5) The holding company may by a resolution authorise representatives named in the 
resolution to inspect the books ef account kept in accordance with section 130 by any subsidiary 
company, and on such resolution being passed those books of account shalj^be open to Inspection 
by those representatives at any time during business hours. 

(d) The rights conferred by section 138 upon members of a company may be exercised^ in 
respect of any subsidiary company by members of the holding company as if they were membite 
of that subsidiary company. 

[(1929) 19 and 20 Geo. V. C. 23—S, 126]. 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 {22 [XXII] of 1936). S. 72. £15-2-19371 

214 A.Mt 
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Objects and Reasons. 


“We consider that the balance-sheet and profit and 
loss account of subsidiary companies and the auditor’s 
report should be ciroulaied along with the accounts of 
the holding company. We also consider that members 
of the holding company should be empowered to ins- 
pect the accounts of subsidiary companies, and should 
have rights in respect of them to demand investigation. 
We have made provision to this effect in this clause 


(i. e. section). We also consider that when the bolding 
company is a public company subsidiary companies, 
even if private companies, should not enjoy exemption 
from the provisions of sections 83 A., 86D, 870, 87D, 
91B, 91D, 144(1) and 144 (5) (iii). We have provided 
accordingly by amendments dealing with these 
provisions.” — S. C. R., 1936. 


Authentication of 133. (jr) Save as provided by section (2) the balance-sheet a [and 

anee-sheet. profit and loss account or income and expenditure account] shall — 

(i) in the case of a banking company, be signed by the manager ^'[or managing agent] (if 
any) and, where there are more than three directors of the company, by at least 
three of those directors and, where there are not more than three directors, by all 
the directors ; 

{ii) in the case of any other company, be signed by two directors or, when there are less 
than two directors, by the sole director and by the manager ^[or managing agent] 
(if any) of the company. 

(5) When the total number of directors of the company for the time being in British India 
is less than the number of directors whose signatures are required by sub-section (I), then the 
balance-sheet a [and profit and loss account or income and expenditure account] shall be signed by 
all the directors for the time being in British India, or, if there is only one director for the time 
being in British India, by such director, but in such a case there shall be subjoined to the balance- 
sheet a [and profit and loss account or income and expenditure account] a statement signed by such 
directors or director explaining the reason for non-compliance with the provisions of sub-section (i). 

b[{3) If any default is made in laying before the company or in issuing a balance-sheet and 
profit and loss account or income and expenditure account as required by section 131 or if any 
balance-sheet and profit and loss account or income and expenditure account is issued, circulated or 
published which does not comply with the requirements laid down by and under section 131, section 
132, section 1S2A and this section, the company and every officer of the company who is knowingly 
and wilfully a party to the default shall be punishable with fine which may extend to five hundred ' 
rupees.] 

[ (1908) 8 Edw. VII. C. 69— S. 113 (3), (4), (5). (6) ; (1929) 19 and 20 Gao. V. C. 23-S. 129] . 

[a] Inserted by tbe Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936)' Jl. 73. [15-1-1937]. 

[b] SuhsiitvXed for the original sub-section. 


184. (2) a[ After the balance-sheet and profit and loss account l>[or the income and expendi- 
Oopy of balance-sheet ture account as the case may be] have been laid before the company at 
^ ^ general meeting ® [three copies thereof] signed by the manager or secre- 

^ "^Siry of the company shall be filed with the registrar at the same time as 
the copy of the annual list of members and summary prepared in accordance with the requirements 
of section 32. 

* {2) If the general meeting before which a balance-sheet is laid does not adopt the balance. 

sh^t, a statement of that fact and of the reasons therefor shall be annexed to the balance-sheet and 
to the ^[copies] thereof required to be filed with the registrar. 


SECTION l33^Note 1. 

[1] S. 133 (3) makes punishable the default in 
ftrlfilling the r^uirements of Ss. 131, 132 andl32 A 
only. There is no reference to E. 107 and therefore 
non-fulfilment of the requirement of B. 107 of Soh 1 
Table A cannot constitute an offence under S. 133 (3) 
(Vol 31) 1944 Bom 107TX16) : IBB (1944) Bom 302 : 
45 Or If Jour 612 (FB). 


C^3 The fact that one of the members of a firm act- 
ing As Managing Agents of a company was punished in 
his individual capacity as a Director of the company 
is no ground for not punishing him in his capacity as 
managing firm. (Vol 3) 1916 Lah 
199 : 1^16 Pun Be No, 18 Cr : 17 Cr L Jour 306, 


SECTION 134-Note 1. 

[1] Where tbe prize bonds issued to tbe Public by 
a private limited comp my were, in fact debentures, it 
was held that the company ceased to be a private 
one and became a public company and therefore, a 
conviction for failure to file copies of balance sheet 
with the Registrar under S 134 was proper. (Vol 33) 
1946 Bom 18 (20) : ILR (1945) Bom 863 : 47 Or L 
Jour 361. 

[2] The offence under S. 134 (4) is complete if the 
omcer of the company knew of the defaults and permit- 
ted them, and it is not necessary to prove that he wil- 
fully authorised those defaults. (Vol 23) 1936 Cal 237 
(238) : 37 Or D Jour 552, 
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(S) This section shall not apply to a private company. 

(4) If a company makes default in complying with the requirements of this section, the 
company and every officer of the company who knowingly and wilfully authorises or permits the 
default shall be liable to the like penalty as is provided by section 32 for a default in complying 
wuth the provisions of that section, 

[ (190S) 8 Edw. VII. C. 69— S. 26 (3), (4), (5) ; (1929)— 19 and 20 Geo. V, C. 23— S. 110,] 

[a] Substituted for “ After the balance-sheet has ** by the Indian Companies (Amendment) Act, 1936 (22 

[XXII] of 1936), S. 74. [15-1-1947.] 

[b] Inserted, ibid., 1938(2 [II] of 1938), S. 9. [26-2-1938.] 

[c] Substituted, ibid., for a copy of the balance sheet.” 

[d] Substituted, ibid., for “ copy- ’* 

135. Save as otherwise provided in this Act, any member of a company shall be entitled to 
Bight of member of furnished with copies of the balance-sheet a- [and the profit and loss 
company to copies of the account Or the income and expenditure account] and the auditor’s report 

balance-sheet and the at a charge not exceeding six annas for every hundred words or fractional 
auditor’s report. 

[ (1908) 8 Edw. VII, C. 69— S. 113 (3) ; (1929) 19 and 20 Geo. V, C. 23— S. 130 (1).] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 75. [13-1-1937]. 


STATEMENT TO BE PUBLISHED BY BANKING AND CERTAIN OTHER COMPANIES 

136. (l) Every company being a limited hanking company or an insurance company or a 
Certain companies to deposit, provident or benefit society shall, .‘before it commences business, 
publish statement in and also on the first Monday in February and the first Monday in August 
schedule. every year during which it carries on business, make a statement in the 

form marked G in the Third Schedule, or as near thereto as circumstances ■will admit. 


Section 134 (contd.) 

[3] In answer to a charge under S. 134 (4) it is not 
open to a director of a joint stock company to plead 
that as no general meeting was called in the year and 
no balance-sheet was laid before the company at any 
such general meeting, it was impossible for him or his 
company to comply with the requirements of S. 134 
(Vol 4) 1917 Cai 1 (1) ; 45 Cal 486 : 18 Cr L Jour 787 
(DB). 

[4] Before conviction of an officer under Sub-section 
(4) for default in submitting the balance-sheet in a case 
where no general meeting was held, it must be shown 
with reference to the provisions of S. 76 that the officer 
was party to default in holding the general meeting 
(Vol 5) 1918 Cal 190 (191) : 18 Cr L Jour 325 (DB). 

[5] The same xjertsonb cannot be charged in respect 
of the same years with offences punishable under Ss- 
131 and 134, Companies Act because S. 134 clearly con- 
templates tb e sending of a copy of the balance-sheet 
only after it has been placed before the company at a 
general meeting under S. 131, Where fn a case there 
is no such placing of the balance-sheet before the com- 
pany at a general meeting, the offence under S. 134 
cannot be committed. (Vol 24) 1937 Mad 341 (341) : 
38 Cr L Jour 695. 

[6] A charge under S. 134 (4) of non-filing of the 
balance-sheet is refuted if the balance-sheet was not 
due to be filed before the Registrar. It is immaterial 
whether the balance-sheet was prepared or not. (Vol 
19 ) 1932 Mad 497 (498) ; 33 Cr L Jour 589. 

[7] An order directing the Directors individually to 
pay the fine imposed on the company is illegal. (Vol 11) 
1924 Lab 489 (490) ; 26 Cr L Jour 799. 

[8] The Presidency Magistrates in Calcutta possess 
jurisdiction to try charges under S. 134 even where the 


company is situate outside Calcutta, as the office of the 
Registrar with whom the balance-sheet should be filed 
is in Calcutta. (Vol 4) 1917 Cal 1 (1) ; 45 Cal 486 ; 18 
Cr L. Jour 787 (DB). 

[9] Where t he conviction is not of the managing 
director but of the company an appeal is not properly 
instituted unless the appeal is by company through some 
authorised agent. (Vol 21) 1934 Cal 63 (63); 85 Cr L Jour 
492. 

[10] The Chairman of Directors could not escape 
liability on the ground that he depended on the Manag- 
ing Agents to do all that was necessary. He was bound 
to take all reasonable measures he could do to prevent 
default. (Vol 3)1916 Lab 199 (200) : 17 Cr L Jour 
306 : 1916 Pun Re Cr No. 18. 

[11] As to the exemption from filing a balance-sheet 
with the registrar as required by sub-section (1) of this 
section where an insurer is a company incorporated 
under this Act, see section 17, Insurance Act, 1938; and 
as to supply by Mutual Insurance company to the 
members of documents furnished to the registrar under 
this section, see section 101 of that Act. 

SECTION 135— Note 1. 

[1] That the statements were not published in time 
on account of the view of the officers of the company 
held in goed faith that a change in the financial year 
of the company would justify their action, is no defence 
(Vol 11) 1924 Bom 308 (309) ; 48 Bom 305 ; 25 Cr 
L Jour 1194 (DB). 

[2] Where the intention of the magistrate seems to 
have been to proceed against the Banking Company but 
there was nothing in his order or in the summons to 
show that a particular person was summoned as re- 
presenting the company or that any proceedings were 
being taken against the company as such, the procedure 
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(2) A copy of the statement a[together with a copy of the last audited balance-sheet laid 
before the members of the company] shall be displayed and, until the display of the next following 
statement, kept displayed in a conspicuous place in the registered office of the company, and in 
every branch office or place where the business of the company is carried on. 

{3) Every member and every creditor of the company shall be entitled to a copy of the 
statement on imyment of a sum not exceeding eight annas. 

(4) If a company makes default in complying with the requiremeiats of this section, it shall 
be liable to a fine not exceeding fifty rupees tor every day during which the default continues ; and 
every officer of the com^iany who knowingly and wilfully authorises or permits the default shall be 
liable to the like penalty. 

(d) This section shall not apply to a life assurance company or provident insurance society 
to w^hich the provisions of the h[liidian Life Assurance Companies Act, 1912, or of the hprovident 
Insurance Societies Act, 1912, as the case may he, as to the annual statements to be made by such 
company or society, apply with or without modifications, if the company or society complies with 
those provisions. 


[ (1908) 8 Edw. VII, C. 69— S. 103 ; (1929) 19 and 20 Geo. V, C. 23— S. 131.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 76. [15-1-1937.] 

[b] These two Acts ha\e been reyeccted by the Insurance Act, 1938 (4 [IV] of 1938), S. 106 ; c/. also 
S. 102-B of that Act, 


INVESTIGATION BY THE REGISTRAR. 

137. (i) Where the registrar, on perusal of any document which a company is required to 
Power of registrar lo Submit to him under the provisions of this Act, is of opinion that any in. 
call for_ information or formation or explanation is necessary in order that such document may 
explanation, afford full particulars of the matter to which it purports to relate, he may, 

by a Witten order, call on the company submitting the document to furnish in writing such infor- 
mation or explanation within such time as he may specify in his order. 

{2) On the receipt of an order under sub.section (1), it shall be the duty of all persons who 
are or have been officers of the company to furnish such information or explanation to the best of 
their pow'er. 

(5) If any such person refuses or neglects to furnish any such information or explanation, 
he shall be liable to a fine not exceeding fi% mpees in respect of each offence and the Court 
may on the application of the registrar and upon notice to the company make an order on the 
company for production of such documents as in its opinion may reasonably be required by the 
registrar for his investigation and allow the registrar inspection thereof on such terms and condi. 
tiona as it thinks fiij 

(4) On receipt of such information or explanation the registrar may annex the same to the 
original document submitted to him ; and any additional document so annexed by the registrar 
shall be subject to the like provisions as to inspection and the taking of copies as the original docu- 
ment is subject. 


Section 136 (conidj 

in issaing a summons to such a person is incorrect. 
Sub-S. (4) of the S. 136 provides for a penalty against 
the company and there is nothing to prevent the issue 
of summons against the company itself. (Vol 31) 1944 
Pat 21U (211) ; 46 Or L Jour 168. 

SECTION 137— Note 1. 

[1] S. 137 (3) has no relation to a prosecution for 
an offence under S, 282. Registrar’s complaint is neces- 
sary only where there is a failure to provide informa- 
tion required by him, for the Court to order produc- 
tion of documents. (Vol 29) 1942 Sind 9 (10) : 43 Cr 
L Jour 304. 

[2] No report by the reghtrar under sub-seotion (5) 
of this section — The Central Government may appoint 


inspectors to investigate the affairs of any company and 
to report thereon; see section 138 (iv). 

[3] The subject-matter of s. 137 is an investigation 
rather than a prosecution. Sub-s. (6) is confined to 
cases in which there are allegations of fraud and many 
prosecutions under the Act would be entirely outside it. 
The intention of the section is to facilitate the investi- 
gation of the affairs of a company and it has no refer- 
ence to actual proceedings in Court. (Vol 27) 1940 Cal 
232 (234) : ILR (1940) 1 Cal 575 ; 41 Cr L Jour 625 
(DB). 

[4] Private prosecutions are not barred by S. 137 
(6). It is impossible to read into Bub-S. (6) of S. 137 
any prohibition of private prosecution. (Vol 27) 1940 
Oal 232 (233. 234) : 2 L B (1940) 1 Cal 575 : 41 Cr L 
Jour 625 (DB). 
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(o) If such information or explanation is not furnished within the specified time, or if after 
perusal of such information or explanation the registrar is of opinion that the document in ques. 
tion discloses an unsatisfactory state of affairs, or that it does not disclose a full and fair statement 
of the matters to which it purports to relate, the registrar shall report in writing the circumstances 
of the case to the [Central Government]. 

a]i6*) If it is represented to the registrar in materials placed before him by any contributory 
or creditor that the business of a company is carried on in fraud of its creditors or in fraud of per- 
sons dealing with the company or for a fraudulent purpose, he may after giving the company an 
opportunity of being heard by writt'^n order call on the company for information or exi^lanation on 
matters specified in the order within such time as he may specify in the order and the provisions 
of sub-sections (2), (3) and (5) of this section shall apply to such order. If upon investigation the 
registrar is satisfied that any representation on which he has taken action under this sub-section is 
frivolous or vexatious, he shall disclose the identity of the informant to the company. 

(^) The provisions of this section shall apply mutatis mutandis to documents which a 
liquidator is required to file under this x\ct,] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 77. [15-1-1937]. 

[b] Substituted by A. 0. for “Local Government.** 


Objects and Reasons. 


“We have amended claucc 13S (nov? section 137) so 
as to render it obligatory on past officers of the com- 
pany to furnish information or espianation when called 
upon by the registrar, and we have made consequential 
alterations to give the same power to inspectors 
appointed under the Act.*’ — S. C. B.» 1913. 

Amendments made in 1936. — “The first amendment 
provides for intervention by the Courts to sesure pro- 
duction of documents for the information of the 
registrar : the second extends the powers of the registrar 


and makes the section applicable to documents required 
by a liquidator.” — S. C. R., 1936. 

“We have amended the provisions to be inserted 
section 137, by providing that action by the registrar 
shall be taken only after the company has been given 
an opportunity of explanation, and as a check on frivo- 
lous charges that the registrar shall disclose the identity 
of his informant if he finds the allegations made to be 
frivolous or vexatious.** — S 0. R., 1936. 


INSPECTION AND AUDIT. 

Investigation of affairs 138. The ® [Central Government] may appoint one or more compe- 

of company by inspectors, tent inspectors to investigate the affairs of any company and to report 
thereon in such manner as the [Central Government] may direct — 

(i) in the case of a banking company having a share capital, ton the application of mem- 

bers holding not less than one-fith of the shares issued; 

(ii) in the case of any other company having a share capital, on the application of mem- 

bers holding not less than one- tenth of the shares issued; 

(iii) in the case of a company not having a share capital, on the application of not less than 

one-fifth in number of the persons on the company’s register of members; 

(iv) in the case of any company, on a report by the registrar under section 137, sub-sec- 

tion (5). 

[ 1882— S. 82; (1908) Edw. VII, C. 69— S. 109 (1); (1929) 19 and 20 Geo. V. C, 23— S. 135(1)] 

[a] Substituted by A. 0. for “Local Government”. 


SECTION 138-Note 1. 

Cognate Sections. 

Inspection, application for, to be supported by evi- 
dence — 139. 

Inspectors, power of company to appoint — 142, 

Inspectors, report of, to be evidence — 143. 

[1] The rights conferred by section 138 upon mem- 
bers of a company may be exercised in respect of any 
subsidiary company by members of the holding com- 
pany as if they were members of that subsidiary eom- 
peny ; see section 132 A sub-section (6). 


[2] S. 138 does not bar a prosecution upon a private 
complaint of an offence under S. 282 (Vol 29) 1942 Sind 
9 (10) : 43 Or L Jour 304. 

[3] Section 3 of the Banking Companies (Inspection) 

Ordinance, No. IV of 1946 (16-1-1946) runs as follows : 
“Notwithstanding anything to the contrary contained 
in section 133 of the Indian Companies Act, 1913, the 
Central Government may at any time direct the Reserve 
Bank to cause an inspection to be made of any 
banking company and its books and aecouiats, and 
tb make a report thereupon to the Central Govern- 
ment.” ' 
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139. An application by members of a company under section 138 shall be supported by 
AppMcation for inspec- such evidence as the ^ [Central Government] may require for the pur- 
tion to be supported by pose of showing that the applicants have good reason for, and are not 
evidence. actuated by malicious motives in, requiring the investigation; and the 

^ [Central Go^^’ernment] may, before appointing an inspector, require the applicants to give security 
for payment of the costs of the inquiry. 

[1882— S. 83; (1908)8 Edw. VII, C. 69— S. 109 (2); (1929) 19 and 2« Geo. V, C 23— S. 135(2)]. 

[a] SubshMed by A. 0. for “Local Government *. 

Inspection of books and 1^3. (2) It shall be the duty of all persons who are or have been 

examination of officers. officers of the company to produce to the inspectors all books and docu- 
ments in their custody or power relating to the company. 

{2) An inspector may examine on oath any such person in relation to its business, and 
may administer an oath accordingly. 

(5) If any person refuses to produce any hook or document which under this section it is 
his duty to produce, or to answer any question relating to the affairs of the company, he shall be 
liable to a fine not exceeding fifty rupees in resjiect of each offeu^. 

[1882— S. 81; (1908) 8 Edw. VII, C. 69-S. 109 (3), (4), (5); (1929) 19 and 20 Geo. V.C. 23— S. 135 (3), (4), (6)] 

141. (I) On the conclusion of the investigation, the inspectors shall report their opinion to 
Results examination the [Central Government], and a copy of the report shall be forwarded 
how dealt with. by the ^[Central Government] ^[to the registrar and another copy] to the 

registered office of the company, and a further copy shall, at the request of the applicants, 
for the investigation, be delivered to them. 

{2) The report shall be written or printed, as the ^[Central Government] directs. 

(8) All expenses of, and incidental to the investigation shall be defrayed by the applicants 
unless the a[Central Government] directs the same to be paid by the company, which the a [Central 
Government] is hereby antiiorised to do. 

^[Provided that the expenses of and incidental to an investigation held in pursuance of 
clause (iv) of section 138 shall be paid out of the assets of the company and shall be recoverable 
as an arrear of land revenue. 

(4) The registrar shall keep the copy of the report sent to him with the records of the 
company in his custody.] 

[1882 S. 85; (1908) 8 Edw. VII, C. 69— S. 109; (6) (7); (1929) 19 and 20 Geo. V, C. 23— Ss. 135 (6)f 
136 (3)] 

[a] SubUituted by A. 0. for “Local Govermnenfc”: 

[b] I InseWed by the Indian Companies (Amendmenl) Act, 1936 (22 [XXII] of 1936), S. 78 [15-1-1937] 

a-[l4lA. (i) If from any report made under section 138 it appears to b[Central Gov- 
lustitution of prosecu- ernment] that any person has been guilty of any offence in relation to 
tionb. the company for w^hich he is criminally liable, the b[0entral Government] 

shall refer the matter to the Advocate-General of the Public Prosecutor. 


SECTION 140-Note 1. 

[1] Where the appointment of an inspector under 
S. 138 by the Provincial Government is invalid by 
reason of the provisions of para 8 (2), India and 
Burma (Transitory Provisions) Order 1937, conviction 
under S. 140 (5) for refusal to produce books and docu- 
ments before such inspector cannot be sustained. (Yol 
23) 1939 Mad 589 (589, 590) ; 40 Or L Jour 835. 

[2] Nothing that could be done either by the Board 
of Trade, or the Inspector appointed by them in the 
matter of an enquiry can be ground for a writ of prohi- 
bition. (1897) 76 LT 387 (339) (OA). 

[3] As to the application of this section to an investi*- 
gation made In pursuance of section 33 of the Insurance 
Act, 1938, see section 34, Insurance Act, 1938. 


SECTION 141-Not0 1. 

[l] Before the insertion of the proviso to Sub-S. (3) 
in 1936 it was held by the Lahore High Court that 
under the law as it then steod the Government was not 
entitled to preferential payment in respect of expenses 
of investigation although the investigation was directed 
by the Government for the good of the company. (Vol 
18) 1931 Lab 351 (352) : 12 Lab 678 (DB). 

SECTION 141-A-Note 1. 

[1] The words *of any offence in relation to the 
eompany for which he is criminally liable* in S. 141-A 
mean, not only criminally liable under the Act, but 
criminally liable onder the Penal Code as well. (Vol 29) 
1942 Sind 9 (10) : 43 Or L Jour 304. 

[2] S. 141- A does not bar prosecutions b; , private in- 
dividuals. (Vol 27) 1940 Cal 232 (233, 234): ILB (1940) 
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(j?) T£ the officer to whom the matter is referred considers that the ease is one in which a 
prosecution ousjht to be instituted, he shall cause proceedings to lie instituted, and it shall be the 
duty of all officers and agents of the company, past and present (other than the accused in the 
proceedings), to give to him all assistance in connection with the pi*o->ecation which they are 
reasonably able to give. 

iSi For the purijoses of sub-ssction f2), the expression “agents’’ in relation to a company 
shall be deemed to include the bankers and legal advisers of the company ^ and any persons 
employed by the company as auditors, w’hether those persons are or arc iiot officers of the com- 
imny. 

(4) Any director, manager or other officer of the company convicted as the result of a 
j)roseeution initiated under this section shall not without the leave of the Court be a director of or 
m any way w^bether directly or indirectly be concerned in or take part in the management of a 
company for a period of five years from the date of such conviction.] 

[ (1929) 19 and 20 Geo. V, C. 23— S. 136], 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 79. [15-1-1937] . 

[b] Substituted by A. 0. for “Local Government”. 

Power of company to 142. {!) A company may by a special resolution appoint ins- 

appoint inspectors. pectors to investigate its affairs. 

(j 9) Inspectors so appointed shall have the same powers and duties as inspectors appointed 
by the a[Centr^ Government], except that, instead of reporting to the a[Central Government], they 
shall report in such manner and to such per^na as the company in general meeting may 
direct. 

(5) All persons who are or have been officers of the company shall incur the like penalties 
in case of refusal to produce any book or document required to be produced to inspectors so 
appointed, or to answer any question, as they would have incurred if the inspectors had been 
apix)inted by the alCentral Government]. 

[1882—8.86; (1908)8 Edw. VII C. 69— S. 110; (1929) 19 and 20 Geo. V. C. 23— S. 137] 

[a] Substituted by A. 0. for “Local Government”. 

Beport of inspectors to j[43. A copy of the report of any inspectors appointed under this 

be evidence. authenticated by the seal of the company whose affairs they have in- 

vestigated, shall be admissible in any legal proceeding as evidence of the opinion of the inspectors 
in relation to any matter contained in the report. 

[1882— S. 87; (1908) 8 Edw. VII, C. 69— S. Ill; (1929) 19 and 20 Geo. V, C. 23—8. 138] 

Qaalifieations and ap* 144. (2) No person shall be appointed or act as an auditor of any 

pointment of auditors. company other than a private company a[nofc being the subsidiary com- 
pany of a public company] unless he holds a certificate from the b [Central Government] entitling 
him to act as an auditor of companies : 

^[Provided that a firm ^[whereof aU the partners practising in India] hold such certificates 
may be appointed by its firm-name to be auditor of a company, and may act in its firm-name.] 


Section 141 A (contd,) 

1 Cal 575 : 41 Or L. Jour 625 * (Vol 29) 1942 Mad 283 
(284, 285) : 43 Or L, -Jour 785. (The Madras Govern- 
ment notification No. 518 dated 6 — 6 — 1916 and G. O. 
Misc. No. 3070 dated 23 — 8 — 1932 do not purport to 
restrict a Magistrate in the exercise of his powers under 
S. 190. Criminal P. C.) * (Vol 29) 1942 Sind 9 (11) : 
43 Or L Jour 304, 

[3] S. 141-A casts a duty upon the Advocate-General 
or the Public Prosecutor to cause proceedings to be 
instituted in certain circumstances. The terms of the 
section are quite different from those of Ss. 196, 198, Or 
P 0 by which a bar is placed upon the jurisdiction of 
Criminal Courts. (Vol 27) 1940 Cal 232 (233, 234); ILE 
(1940) 1 Cal 575 : 41 Cr L Jour 625 (DB). 

[4] Where a special Act makes a special offence and 
a special procedure for the prosecution of offences under 
that Act, prosecutions not in accordance with that 


special procedure are barred. (Vol 29) 1942 Sind 9 (10) 
43 Cr L Jour 304. {Obiter). 

SECTION 142-Note 1. 

[1] The provision that the Company may appoint an 
Inspector by special resolution and that if it does so, 
the person appointed shall have certain drastic powers, 
does not necessarily imply that it may not do so by 
ordinary resolution, subject to this that the person 
appointed by ordinary resolution would not have those 
drastic powers. (Vol 32) 1945 Bom 475 (477) ; ILB 
(1945) Bom 687. 

SECTION 144— Note 1. 

[l] The Articles of Association of a company provided 
for indemnity to the officers of the company except in 
ease of their own wilful acts or defaults. The auditors 
of the company though appointed at a General Meeting 
of the company were not mentioned in the Articles of 
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The bfCentral Government] may, by notification in the ®[01ficial Gazette] and after 
previous publication, make rules^ providing for the grant, renewal or cancellation of such certifi- 
cates and prescribing conditions and restrictions for such gi*ant, renewal or cancellation : 

Provided that nothing contained in such rules shall preclude any person from being granted 
a certificate merely by reason that he does not practise as a public accountant. 

{2A) In particular, and without prejudice to the generality of the foregoing power, such 
rules may — 

{a) provide for the maintenance of a Eegister of Accountants entitled to apply for such 
certificates ; 

(h) prescribe the qualifications for enrolment on the Eegister and the fees therefor ; 

(c) provide for the examination of candidates for enrolment, and prescribe the fees to he 

paid by examinees ; 

(d) prescribe the circumstances in which the name of any person may be removed from or 

restored to the Eegister ; 

ie) provide for the establishment, constitution and procedure of an Indian Accountancy 

Board, consisting of persons representing the interests principally affected or having 
sxiecial knowledge of accountancy inTndia, to advise g[it] on all matters of admi- 
nistration relating to accountancy, and to assist g[it] in maintaining the standards 
of qualification and conduct of persons enrolled on the Eegister ; and 

if) provide for the establishment, constitution and procedure of local accountancy boards 

at such centres as the b [Central Government] may select, to advise g [it] and the 
Indian Accountancy Board on any matter that may be referred to them. 

(2B) The holder of a certificate granted under this section shall be entitled to be appoint- 
ed and act as an auditor of companies throughout British India.] 

(8) Every company shall at each annual general meeting appoint an auditor or auditors 
to hold office until the next annual general meeting. 

{4) If an appointment of an auditor is not made at an annual general meeting, the 
^[Central Government] may, on the application of any member of the company, appoint an 
auditor of the company for the current year, and fix the remuneration to be paid to him by the 
company for his services. 

{S) The following persons : that is to say, 

(/) a director or oifieer of the company; and 
Hi) a partner of such director or officer; and 

{Hi) in the case of a company other than a private company, a [not being the 
subsidiary company of a public company] any person in the employment of 
such director or officer ; a[and 

(iv) any person indebted to the company ;] 

shall not be appointed auditors of the company a [and if any person after being appointed auditor 
becomes indebted to the company his appointment shall thereupon be terminated]. 

(8) A person, other than a retiring auditor, shall not be capable of being appointed auditor 
at an annual general meeting unless notice of an intention to nominate that person to the office 
of auditor has been given by a member of the company to the company not less than fourteen 
days before such annual general meeting, and the company shall send a copy of any such notice 
to the retiring auditor, and shall give notice thereof to its members either by advertisement or in 
any other mode allowed by the articles not less than seven days before the annual general 
meeting : 

Provided that, if after notice of the intention to nominate an auditor has been given to 
the company, an annual general meeting is called for a date fourteen days or less after the notice 
has been given, the requirements of this section as to time in respect of such a notice shall be 
deemed to have been satisfied, and the notice to be sent or given by the company may, instead of 
being sent or given within the time required by this section, be sent or given at the same time as 
iis© notice of ibe annual general meeting. 
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) Tiie fiist auditors of the company may be appointed by the directors l)efore the statu- 
tory meeting, and if so appointed shall hold oSiee until the hist annual general meeting, unless 
previously removed by a resolution of the members of Ihj company in general meeting, in which 
case such members at that meeting may appoint auditoio. 

(S) The directors may fill any casual vacancy in the ofiiei of auditor, but while any such 
vacancy continues, thu surviving or continuing auditor or auditors (if any) may act. 

if)} The remuneration of the auditors of a company shall be fiKecl by the comiuiiv in 
general meeting, e\eept that the remuneration of any auditors appointed before the statutory 
meeting, or to fill any casual vacancy, may be fixed by the directors, 

[(1908) 8 Edw, VII, C. 69— S. 112; (1929) 19 and 20 Geo. V, C. 23— Ss. 132, 133.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 80. [15-1-1937]* 

[b] Substituted by A. 0. for “Governor General in CounoiL** 

[c] Substituted by the Indian Companies (Amendment) Act, 1930 (19 [XIX] of 1930), S. 2, for the 
original proviso totsub-see. (1) and for the original sub-sec. (2). 

[d] Substituted by the Indian Companies (Supplementary Amendment) Act, 1932 (1 [I] of 1932), S. 2, for 
“whereof the partners all.*' 

[e] Substituted by A. 0. for “Gazette of India.’* 

[f] See the Auditors* Certificates Rules, 1932, published wiih the Notification of the Government of India, 
Commerce Department (Registration of Accountants) No. 213-II-T. and E. (A-3), dated 26th March 1932. (8ee 
Supplement to G. S. R. and O., Voi III, page 409). 

[g] Substituted by A. O. for “him”. 

[h] Substituted by A. 0. for “Local Government** 

145. (1) Every auditor of a company shall have a right of access at all times to the books 
Powers and duties of and accounts and vouchers of the company, and shall be entitled to 
auditors. require from the directors and officers of the company such information 

and explanation as may be necessary for the performance of the duties of the auditors. 

{;?) The auditors shall make a rejxirt to the members of the company on the account, 
examined by them, and on every balance-sheet a.[and profit and loss account] laid before the corns 
Ijany in general meeting during their tenure of office, and the report shall state: — 

{ch) whether or not they have obtained all the information and explanations they have 
required; and 

b[ (6) whether or not in their opinion the balance-sheet and the profit and loss account 
referred to in the report are drawn up in conformity with the law; and] 

(c) whether fi>Cor not] such balance-sheet exiiibits a true and correct view of the state of the 
company’s affairs according to the best of their information and the explanations 
given to them, and as shovm by the books of the company: a[and 


Section 144 ( contd,) 

Association as officers. Owing to overdrawings and 
irregularities of Managing Agent and deliberate absten- 
tion on the part of auditors to examine documents the 
company had to wind up compulsorily. The official 
liquidators sued the auditors to make good the loss : 
Held that the auditors were not ofiScers within the 
meaning of S 2 (11) of the Act and therefore could not 
claim to be officeis of the company within the purview 
of the Article providing inde^pinity to officers so as to 
entitle them to claim indemnity. (Vol 16) 1929 All 826 
(880) (DB). 

[2] As to certificates granted to auditors before 1st of 
April 1932, see the Indian Campanies (Amendment) 
Act, 1930 (19 [XIX] of 1930), S. 3. 

SECTION 145-Note 1. 

[1] The duty of an auditor is confined to ascertain- 
ing and stating the true financial position of the com- 
pany at the time of the audit by examining its books. 
But -he must first satisfy that they show the true 
financial position of the company. Failure in duty 
makes him jointly and severally liable with those 
\ 


who are responsible for the management of the company 
although he is not guilty of any dishonesty (in liquida- 
tion.) (Vol 12) 1925 All 519 (532) : 47 All 669 (DB). 

[2] Auditors appointed by a company under the 
English Companies Act, S. 7 and spoken of as officers of 
the company in its articles of association are officers 
within the meaning of S. 10 English Companies (Wind- 
ing up] Act and liable to be prosecuted for misfeasance 
under that section. (1895) 2 Ch 166 (171, 173, 175) 
(Affirmed in (1895) 2 Oh 673 (681).) 

[3] Any article of a company or any contract with 
the company exempting any person employed by the 
Company as auditor from or indemnifying him against 
any liability arising out of law for negligence, default, 
breach of duty or breach of trust is declar^ void by 
section 86 C. As to power of Court to assess damages 
against delinquent auditor in a winding np proceeding, 
see Section 235. 

[4] As to the powers and duties of an auditor who 
audits the revenue account and balance-sheet of a 
provident Society, cee section 80. Insurance Act. 1938. 

215 A. 
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(d) whether in their opinion books of account ha^;e been kept by the company as required 
by section 130.1 

a[ {3 A) Where any of the matters referred to in clauses (a), (b), (c) and (d) of sub-section (2) 
is answered in the negative or with a qualification, the report shall state the reason for such 
answer.l 

(3) 111 the case of a banking company, if the company has branch banks be:^"ond the limits 
of India, it shall be sufficient if the auditor is allowed access to such copies of and evtracts from the 
books and accounts of any such branch as have been transmitted to the head office of the com 
pany in British India. 

«'[ (4) The auditors of a company shall he entitled to reeei’^e notice of and to attend any 
general meeting of the company at 'which any accounts which have been examined or reported on 
by them are to be laid before the eomi>any and may make any statement or explanation they 
desire with respect to the accounts. 

(«5) If any auditors’ report is made which does not comply with the requirements of this 
section, every auditor who is knowingly and wilfully ajiarty to the default shall he punishable 
with fine which may extend to one hundred rupees 1 

[(1908) 8 Edw. VII, C. 69-~S. 113 (1), (2), (5), (a); (1929) 19 and 20 Geo. V. C. 23-S. 134] 

[a] Inserted by the Indian Comiianie '5 (Amendment) Act, 1936 (22 [XXfl] of 1936), S. 81. [15-1-1937] 

[b] SnhsHhitedt ibid, for the original elaiwe. 

OBJECTS AND REASONS. 

Amendment made in section (4). — ** We have added a provision requiring the Auditor to 

explain the reasons for his opinion where he is unable to report that the accounts of the company are in 
thoroughly satisfactory order.” S. 0. B., 1936. 

Bights of preference 146 . ( 1 ) Holders of preference shares and debentures of a company 
shaxeholders, etc., as to shall have the same right to receive and inspect the balance-sheets ^ [and 
receipts and inspection profit and loss accounts] of the company and the reports of the auditors 
of repor s, etc. Other reports as is possessed by the holders of ordinary shares in the 

company. 

{2) This section shall not apply to a private company, nor to a company registered before 
the commencement of this Act : 

a [Provided that in the case of any public company whether registered before or after the 
commencement of this Act the trustees for holders or debentures shall have the right conferred by 
sub-section (I) on holders of preference shares and debentures of a company.] 

[ (1929) 19 and 20 Geo. V, C. 23-~S. 130.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 82. [15-1-1937]. 

CARRYING ON BUSINESS WITH LESS THAN THE LEGAL MINIMUM OF MEMBERS. 

147 . If at any time the number of members of a company is reduced, in the case of a private 
Liability for carrying on company, below two, or in the case of any other company, below seven, 

carries on business for more than six mohths while the number is 
private company, two SO reduced, every person who is a member of the company during the time 
membersK that it SO carries on business after those six months and is cognisant of the 

fact that it is carrying on business with fewer than two members or seven members, as the case 
may be, shall be severally liable for the payment of the whole debts of the company contracted 
during that time, and may be sued for the same without joinder in the suit of any other member. 

[1882-~S. 73 I (1908) 8 Edw. VII C. 69— S. 115 ; (1929) 19 and 20 Geo V. C. 23— S. 28]. 


SECTION 147-Note 1. number of members is reduced, in the ease of a private 

company, below two or, in the case of any other com* 
[I] A eompany may be wound up by the Court if the pany below seven ; see section 162 (iv). 
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SERVICE AND AUTHENTICATION OF DOCUMENTS. 

Service of document^ 158. A documeat may be served on a company by leaving it at, or 

on company. S'’nding it by T)Ost to, the registered office of the company. 

[IS'SS— S. S9; (1906) 8 Edw. VII. C. 69— S. 116 ; (1929) 19 and 20 Geo. V, C 23— S. 370 (1)]. 

S^irvice cf docaments 159. A document may be served on the registrar by sending it to 
on re,;istrar. liiui (jy post, or delivering it to him, or by leaving it for him at his office. 

[1SS2— S. 69.] 

150- A document or proceeding requiring authentication by a company may be signed by 

Authentication of docu- a director, secretary or other authorised officer of the company, and need 
“ents. not be under its common seal. 

[ 1882— S. 91 ; tl90&) 8 Edw. VII C 69— S. 117 ; (1929) 19 and 20 Geo V. C. 23— S. 83.] 


TABLES, FORM AND RULES AS TO PRESCRIBED MATTERS. 


A.ppUcation and altera- 
tion of tables and fornix, 
and power to make rules 
as to prescribed matterb. 


151. (I) The forms in the Third Schedule or forms as near thereto 
as circumstances admit shall be used in all matters to which those forms 
refer. 


i’J) The .Central Governmentj may alter any of the tables and loims in the First 
Beheduie, so that b "it, doca not increabe the amount of tees payable to the registrar in the said 
ficheuule mentk)ned, and may alter or add to the forms in the Third Schedule, 

(3) ^[Any alteration or luldition made under ^ 'bub-seetion {'2)j shall be publibhed in the 
ohicial Gazette, and on sueJ^ X)uGication the table or form as so altered or the added form as the 
case may be, shall ha\e etfect as if enacted in this Act,^ but no alteration ma«6e by the ^[Central 
(.lovernmentj in Table A in the First Schedule shall affect any company registered before the 
alteration; or repeal, as respects that company, any portion of that table. 


(4) In addition to the powers hereinbefore conferred by this section, the aLCenbral Govora, 
ment] may make rules e providing for all oi’ any matters which by this Act are to be prescribed 
by ZitsI authority. 

(5) Every such rule shall be published in the sZOfficial Gazette], and on such publication 
shall 4iave effect as if enacted in this Act. 

;i882-.S. 95; (1908) 8 Edw. VII C. 69— S. 118 (2), (3b (1929) 19 and 20 Geo. V. C. 28— S. 379J, 

'a] Substituted by A. O. for “Governor General in Council.” 

'b] Substituted by A. 0. for “he’b 

‘cl Substituted by the Indian Companies (Amendment) Act, 1943 (80 [XXX] of 1943), S 3 [27-11-1943] 
;d] Substituted by the Bepealing and Amending Act, 1945 (6) [VI] of 1945), s, 3 and Sch, 11 fox **0-)% 
, [16-4-1945] 

[ej For such rules, see the Indian Companies Rules, 1941 [Gazette of India. 1941, Part I dated 
22-2-1941]. 

(fj SubstiiiUed by A. 0. for “his”. 

[g] SuibbtitiUed by A. 0. for “Gazette of India”. 


SECTION 148-Note 1. 

[1] Service of summonaon a company wa^ effected by 
deliToring and leaving with a director of the company, 
a duplicate copy of the rit of summons and a copy of 
its Gujerati translation at hU private residence. The 
directo ’ accepted service on behalf of the conipany-ab its 
agent : 

Keld that the service was not properly effected under 
H 89 of Act of 1882 which alone governed service of 
documents on eompinicri registered under that Act : 
(1910) 12 Bom L R 730 (735) (DB). 

[2] The sfrr\ ice of a summons at the branch esiablisb- 
uient of a company is not proper service. (1902) 1KB 
91 (98).. 

E8} As to bervice on corporation, bee Civil PC 
Or. XXIX Rule 2. 

SECTION 151 -Not© 1. 

*[1] Prior to the amendment made^ii^ ^this sqct'on by 
Act, 80 of 1943, if was held f>y the Bombay High Couru 


in (Vol 31) 1944 Bom 107 (113) ; ILB (1944) Bom 
302 (FB) that the notification issued by the Central 
Goveinment under this section and publishedin the 
Gazette of India dated 16 — 1— .1937 directing alteration^ 
m Form F in Sch. Ill of the Act relieving banking. com- 
panies from obligation to disclose bad and doubtful 
debts for which adequate provision had been mad© in 
their accounts to the satisfaction of the auditors was 
ultra mres as it amounted to introducing a new form 
and altt^ring the provisions of section ife which the 
Central Goverument had no power to do under sec- 
tion 151. In order to meet this objection section 151 
has now been amended by Act 80 of 1948 : See the 
objects and Reabons given under the section above. 

[2] Per F.B. (Beaumont 0. J- dissenting): 


Where a Form in Sch. Ill of the Act- *is amended h'y 
the Central Government the pijbUeatton of a notipcafeion 
merely stating that the Form shall be anaended in the 
manner speeifii^ therein is substantial compliance with 
151 (8). . The notification nped not giLve, the altered^ 
Form. (Vol 31) 1*944 Bom, 107. (lU, 113^1l6i ; 45 Cj: 
L Jour 612 : ILR (1944) Bom 302 (FR). * 
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OBJECTS A 

Sub-section (3)^ Amendment made in 1943 

“Following the recognised practice of banking oom- 
"^anies in India and the United Kingdom, such com- 
panies were, bj a notification issued in 1927 under 
section 151 of the Indian Companies Act 1913, relieved 
from the obligation to disclose in Form F in the third 
Schedule to the Act, those bad and doubtful debts for 
which adequate provision had been made in their 
accounts to the satisfaction of the auditors. When the 
Indian Companies (Amendment) Act, 1936, was brought 
into force in January, 1937, a similar notification was 

ARBITRATION A 


[D REASONS. 

issued on the 16th January 1937. In a recent judg- 
ment [see (Vol 31) 1944 Bom 107 : ILR (1944) Bom 302 
(FB)j the Bombay High Court has held that the notifi- 
cation of the 16th January, 1937, issued under section 
151 of the Indian Companies Act, 1913, is ultra vtre& 
in so far as it seeks to distinguish banks from other 
companies. The amendments to the Act sought to be 
made . , , are designed to meet the objections pointed 
out by the Bombay High Court and to legalise long- 
standing practice followed by the banks.*’— S.O.R. 1943, 
Gaaette of India, 1943, Part 7, page 230. 

D COMPROMISE. 


refer 4 “ay by Written agreement refer to arbitration- 

t,iou. accordance with the a [X] Arbitration Act [1940] an existing or future 

difference between itself and any other company or person. 

(^) Companies, parties to the arbitration, may delegate to the arbitrator power to settle 
any terms or to determine any matter capable of being lawfully settled or determined by the com- 
panies themselves, or by their directors or other managing body, 

(5) The iTOvisions of the Arbitration Act h[i9io] 

rations between companies and persons in pursuance of this Act. 

[1883— Ss. 96 to 123]. 


shall apply to all arbit. 


fa] The word “ludiau” wa^ omUitd b> the liq^ealmg and AmendiDg Act, 1940 (32 [XXXllJ of 1940) S. 3 
aud Sch. II. [27-11-1940] 

[bj Suhbkiuted the Arbilvatiuii Act, 1940 (10 [X] of 1940), B. 49 aud Sch. IV for 1899”. 

[c] Omitted, ibid. 


SECTION 1S2— Synopsis. 

1. AppicablUiyand scope. 

2, Effect of amendment » 

1. Applicability and scope [1] Section 152 

empowers a Company to refer to arbitration an existing 
difference between itself and any other company or 
person. But a shareholder of a company has no such 
right against the company. (Vol 24) 1937 Mad 405 (406). 

[3] Although a living company is allowed to refer 
matters in a difference to arbitiB^tlon in a particular way 
an official liquidator may not be allowed to make a 
reference to private arbitration as he is not supposed to 
know the business of the company as much as the 
direetore. (Vol 15) 1928 All 553 (553) 50 All 867, 

[3J S. 152 applies to tboiac ca&eb only in which a joint 
clock company by written i^reenicnt refers to arbitration 
in acLordatiee with the pm^ibioiis of the Arbitration Act 
any dispute between it&elf and any other company or 
person. It does nut apply to ca«eo where the reference 
to arbitration i.. m^de by Court in a pending suit. (Vol 
23) 1936 Lab J57 (253) (DB). 

[4J A contract to refer arbitration any dii«pute which 
might aribe between a compa.ny and an individual is 
not illegal on the ground that it is not under the seal of 
the company, (Vol 2) 1915 All 234 (236) : 37 All 273* 
(nB). 


15) Where a dispute was referred to arbitration but 
the parties had not agreed to do so in writing it was 
held that the decree was not a nullity and it was not 
open to the executing Court to go behind the decree. 
(Vol 20) 1933 Lab 46 (46). 


[6] The arbitration under S. 208C is for settlini 
dispute between company in liquidation and one or mor 
of Its membexs while the arbitration contemplated b;; 
ft 15^, (3) is between a company and either anojth® 

(Vol 27) 194C 

Oa §20 (222): ILR (1840) 1 Calm - - 


2. Effect of amendbnent. — Before the enactment 
^ of the Arbitration Act, 1940, there was a conflict of deci- 
sions as to the applicability of the Arbitration Act, 1890, 
to references to arbitration by companies : 

[i] One view was that the Arbitration Act, 1899 
appli^ only if the subject matter of reference was situ- 
ated in a Presidency Town or in an area to which the 
Act had been extended by notification byHihe Provincial 
Government. (Vol 18) 1931 Lah 555 (556). (Overruled 
in (Vol 20) 1933 Lab 44 ; 14 Lab 248). 

[ii] The second view was that the Act of 1899 
applied irrespective of the locus of the property, which 
was the subject-matter of the reference. (Vol 31) 1944 
Mad 308 (310) : ILii (1944) Mad 385 (FB). (Overruling 
(Vol 31) 1914 Mad 95) i (Vol 28) 1941 Cal 127 (128)-: 
ILR (1940) 2 Cal 237 ^ (Vol 27) 1940 Cal 220 (222) : 
ILR (1940) 1 Cal 358 ^ (Vol 25) 1938 Pesh 54 (56, 57) 
^ (Vol 22) 1935 Bind 228 (231): 37 Or L Jour 175 4^ 
(Vol 21) 1934 Peoh 107 (108) (Vol 20) 1939 Lah 44 
(45): 14 Lah 348. (0\erruling (Vol 18) 1931 Lah 555) 
(Vol 20) 1933 Pat 49 (50)4^(Vol 16) 1929 Lah 246 (246). 

[lii] The third view was that this section was an 
enabling section and the company bad an option to refer 
either under the Arbitration Act, 1899, or under Sche- 
dule II, Civil PC. (Vol 23) 1936 Lah 721 (725) ; 17 Lah 
722 (FB) * (Vol 27) 1940 Lah 97 (98) * (Vol 25) 1938 
Lah 827(828). 

This conflict has now been set at rest by the 
Arbitration Act, 1940, which repeals the arbitration 
Act, 1899, and Schedule II of the Civil Procedure 
Code. The Act of 1940 extends to the whole of British 
India and thus applies to all references to arbitration by 
the companies,' without reference to the situation of the 
subject-matter of arbitration. The aw 9 ,rd can now be 
filed in any Court" having juriscfictiocMo decidfe the ques- 
tion forming the subiect-mattex of the referacMe if the 
same bad been the sueject-matter of a &uit. 
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1S3. (i) Where a compromise or arrangement is proposed between a company and its 

creditors or any class of them, or between the company and its members 
them the Court may, on the application in a 
bers:^^ summary way of the company or of any Creditor or member of the com- 

pany or, in the case of a company being wound up, of the liquidator, order 
a meeting of the creditors, or class of creditors or of the members of the company or class of 
members, as the ease may be, to he called, held and conducted in such manner as the Court directs. 

i:2} If a majority in number representing three-fourths in value of the creditors or class of 
creditors, or members or class of members, as the Gas's may be, present either in person or by proxy 
at the meeting, agree to any compromise or arrangement, the compromise or arrangement shall, if 
sanctioned by the Court, be binding on all the creditors or the class of creditors, or on all the 
members or class of members, as the ease may be, and also on the company, or, in the case of 
a company in the course of being wound up, on the liquidator and contributories of the company. 

8'[(5) An order made under sub.section (2) shall have no effect until a certified copy of the 
order has been filed with the registrar, and a copy of every such order shall he annexed to every copy 
of the memorandum of the company issued after the order has been made, or in the case of a 
company not having a memorandum, of every copy so issued of the instrument constituting or 
defining the constitution of the company. 

If a company makes default in complying with sub-section (a) the company and every 
ofiicer of the comi>any who is knowingly and wilfully in default shall be liable to a fine not exceed, 
iiig ten rupees for each copy in respect of which default is made. 

(<5) The Court may, at any time after an application has been made to it under this section, 
stay the commencement or continuation of any suit or proceeding against a company on such 
terms as it thinks fit and proper until the application is finally disposed of.] 

b(d) In this section the expression * ‘company’* means any company liable to be wound up 
under this Act and the expression “arrangement’* includes a re-organization of the share capital 
of the company by the consolidation of sbares of different classes or by the division of shares into 
shares of different classes or by both those methods, and for the purposes of this section unsecured 
ci*editors who may have filed suits or obtained decrees shall be deemed to be of the same class as 
other unsecured ereditoral 

H7) An appeal shaE lie from any order made by the Court exercising original jurisdiction 
under this section to the authority authorised to hear appeals from the decisions of the Court], 

[1882--S. 203 ; (1908) 8 Edw, VII C. 69— S. 120 (1), (2), (3) ; (1929) 19 and 20 Geo. V C. 23— S, 168 
(l)i (2), (5)3 

[a] Sab- section (3) to (5) were inserted and the onglnal sab-sectlon (3) was re-numbered as sab-seetion (6) 

by the Indian Companies (Amendment) Act, 1936 (22 [XXII] ol 1936). S. 83. [15 1-1937}. 

[b] Substituted, ibid, 1942 (17 [XVII] of 1942), S. 3 for the original sub-section (6). [30-3-X942]. 

[c] Ijuerted ibid, 1936 (22 [XXII] of 1936), S, 83. ^ [l5-l-1937] 

Objects and Reasons. 

Amendment made in 1942 — Sub section (6). — See the extract taken from the Statement of Objects and Bea- 
cons given under S. 54. 


SECTION 153 — Synopsis. 

1. Appeal. 

2. Applicability and scope. 

3. Assent of ^are-holders or creditors. 

4. Civil P, C.» O. 21, R. 2 — Scheme of adjust- 

ment. 

5. Civil P. a, S. 47. 

5. '‘Compromise or arrangement*’ — Meaning 
of. 

7, '‘Class.” 

8, Court meetings. 

9, Creditors — Meaning of. 

10. Foreign Companies- 

11, Pro’cfedure. 


12. Proxy. 

13. Sanction — Effect of. 

14. Scheme — Sanction of— Powers and duties 

of Court. 

15. Scheme sanctioned.— Date of its operation. 

16. Surety — Liability of, if affected by scheme. 

17. Variation of Scheme. 

1. Appeal. — [1] An order of the Court sanctioning 
a scheme of reconstruction of an xnsuranoe company 
by creation of a new insurance company involving 
the transfer of money deposited by the dissolved com* 
pany under S. 7, Insurance Act and the risduction of 
contracts of insurance, is an order under S. 153 read 
with S. 163 (A) and is appealable under S. 163 (7\ 
(Vol. 29) 1942 Cal 578 (580) : ILR (1942) 2 Cal 85. 

[2] Order of Court rejecting proxy forms used at a 
Statutory meeting of the creditors under S. 153 and 



fs. ISS] 


I’fSE INJ51AN] COMPANIES ACT, 1918 


1?18 


Section 153 ( contd.) 

directing another meeting of the creditors to be held 
is a judgment within cl. 1$ Letters Patent (Rangoon) 
and is appealable. (Vol 19) 1932 Rang 96 (96, 97) : 
10 Rang 139 (DB), 

2. Applicability and scope.— [1] Under S. 153 

(1) a ceEtain discretion is vested in Court but the scope 
of that discretion is limited. A Court should not dec- 
line to order meeting of creditors unless the proposals 
are illegal and their circulation would cause waste of 
time and expenditure. (Yol 26) 1933 Mad 318 (331). 

[2] Pailure of a scheme of re-u^.citation of a com- 
pany is not by itself sufficient to justify a winding-up 
order being made. Section 153 makes provision not 
merely for scheme for the “resuscitation” or ‘reorganisa- 
tion’ of companies, but it also provides for ‘Scheme of 
agreement,* which provides an aUernative mode of liqui- 
dation which the law allows the bt ilutory majority of 
creditors to substitute for winding up, whether volun- 
tary or under the Court. (Vol 22) 1935 Lah 779 (785) 
(SB). 

[3] A ijheiiic under S. 153 provides an alternative 
mode for winding up. It is a ]U’ovibion to avert a wind- 
ing up and therefore a provision with respect 
to the winding up within S. 271. (Voi 26) 1939 Mad 
318 (330, 331). 

[4] The machinery provided by S. 153, is available 
where there is and where there is not a winding up in 
progress. B. 213, on the other band, ig applicable only 
in view of a winding up or in the course of a winding 
up. (Yol 24) 1937 Bom 423 (427, 428), 

[5] A scheme prepared by a company for the trans- 
fer of its undertaking to a new concern formed by the 
amalgamation of several companies carrying on like 
business, and for the reorganisation of rights of and 
distribution of assets among the difieren t classes of 
share-holders, in the event of the company being wound 
up after the amalgamation can be sanctioned by the 
Court under S. 153, even if the scheme may involve 
winding up, and acts which will be ultra vires the 
company. But this rule is subject to the limitation 
that if the Companies Act contains express provisions 
onabling the doing in a particular way, the provisions of 
the onabUng section and not those of B. 153 must bo 
Wluwed. (Yul 24) 1037 Bom 423 (428). 

3. Assent of share-holders or creditors — ftj 
Company ordered to be wound up~Crcditor piop.'axng 
scheme to advance money on mortgage or b^ sale-* 

of sbaro-holdors accepting .^cheme to ^advance 
10 lakhs on mortgage— Claims of creditors exceediug 
the amount— Court adjourning matter to enable 
creditor to increase offer— Offer iuoreased by Rs. 62,000 
—Court approving scheme— Scheme as approved held 
not to have been assented to by share-holders. (Vol 16) 
1929 P 0 256 (258) (PC). 

[ 2 ] It I i not obligatory on company or Court to 
serve uotice ol creditor^ meeting un every creditoi. 
Absence of any indhidnal creditor because a notice was 
ifAt served upon him docs not invalidate a decision 
arrived at the meeting of the creditors and the com- 
pany and sanctioned by the Court. If majority required 
by B. 153 (2) is present the decision - becomes binding 
ott every creditue or member and the Company# (Yol 
24) 1937 Lah 442 (443). 

4 . Civil P. C., O. 21, R* 2-^Scheme of adjustment 

scheme framed by majority of creditors of 
bank snd sanctioned by the Court and made binding on 
tihobppcshig dBcree-holdep depositor* who is in the 
does ^ not* amount’ fo adjustment to the 


satisfaction of the opposing depositor decree-holder 
within the meaning of 0. 21, R, 2 Civil PC (Yol 24) 
1937 Cal 211 (212) : ILR (1937) 1 Cal 781. 

5. Civil P. C., S. 47. — [1] Where a scheme framed 
by the majority of creditors of the bank in terms in- 
consistent with the consent decree obtained by one 
creditor against the bank is sanctioned by the Court an 
objection that the scheme supersedes consent decree can 
be taken under S. 47 Civil PC in proceedings in execu- 
tion of the consent decree. (Vol 24) 1937 Cal 211 (212) : 
ILR (1937) 1 Cal 781. 

[2] Where a scheme sanctioned by the Court under 
S. 153 is set up against the execution of a decree the 
executing Court can consider only whether the execu- 
tion is aSected by the scheme and whether the order 
sanctioning the scheme was passed with jurisdiction. 
Subject to this it cannot go behind the sanctioned scheme. 

Whereunder the preliminary order of the High Court 
under S. 153 a meeting of the creditor b who had obtain- 
ed decrees as well those who had not was to be convened 
for considering a scheme and such meeting was held 
and the scheme accepted at the meeting was sanctioned 
by the High Court it was held that the nou-seevice of 
the notice of mooting on the judgment creditors seeking 
to execute his decree and the fact that no separate 
meeting ot the two classes of creditors was held did not 
affect the jurisdiction of the High Court when it made 
the order under S. 153 sanctioning the scheme. This 
defect ought to have been pointed out to the High 
Court when the matter of sanction came before it or 
thereafter and could not be gone into by the executing 
Court, (Vol 24) 1937 Cal 507 (509) (PB). 

6. “Compromise or arrangement.” — Meaning 
of, — [1] The word ‘arrangement’ in S. 153 means some- 
thing analagous in some sense to a compromise and 
there must be both give and take. (Vol 21) 1934 Sind 
54 (56) : 28 Sind LR 213. 

[2] The mere fact that year after year the company, 
by appropriate means, as laid down in the memorandum 
various the rights of different classes of shares cannot 
be tantamount to a compromise or arrangement between 
the company and its members or to a variation of the 
conditions in the memorandum of association. (Yol 22) 
1935 All 310 (319) ; 57 AU 810. 

7. Class.— [Ij The word “claso” in S. 153 (I) has 
not been defined in the Act. It must be confined tc 
those persons whose rights are not so dissimilar as to 
make it impossible for them to consult together with a 
view to their, common interest. If different state of facts 
exist among different creditors which may differently 
affect their minds and their judgment they must be 
divided into different classes. (Yol 29} 1942 Cal 578 
(582) : ILR (1942) 2 Cal 85. 

[2] Under S. 153, the scheme of rcomposiiion is 
applicable to all creditors including those who have 
already obtained decrees. It is uot necessary to con- 
\ en« a separate meeting of the decree-holder ereditora 
in order to make the scheme binding on them. ' (Vof 
29) 1942 Cal 442 (443). 

[3] Holders of shares partly paid with the uncalled 
balance paid in advance of calls and carrying, interest 
arc a different class to holders of fully-naid shares. 
(1910) 3 Oh 477 (480). 

[4] Prior to the amendment of S^. 153 (6) by Act of 
1936 there was a difference of bphiiisn on the question 
whether an unsecured' creditor who had obtained a 
decr^ belonged to the same class, as one. who had not 
obtained a decree In view of the amendment .which 
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has set at rest the question the following decisions which 
held that unsecured creditors w’ho bad already obtained 
decrees formed a distinct class from those who had not 
obtained decrees are no longer good law. (1935) 39 Cal 
WN 690 (691) ^ tYol 25) 1938 Cal 387 (340) : ILR 
(1938) 2 Cal 30 ^ lVol24) 1937 Cal 169 (172) (Vol 
1936 Cal 402 (403) ^ (Vol 23i 1936 Cal 162 (163, 
164) J ^ (Yol 22) 1935 Cal 398 (399} (Yol 22', 1935 
Cal 117 (1181. 

[5] The Amending Act XXII of 193G, purports to 
explain the meaning of “creditors of the same class*’ in 
S. 153 and as such relates back to the time when the 
prior Act was passed. (Vol 29) 1942 Cal 442 (443). 

[6] In view of the amendment of S. 153 (6) by Act 
of 1936 the following eases which were decided before 
the anjendment and which held that unsecured credi- 
tors who had already obtained decrees were within the 
•^^aine class as unsecured creditors who had not obtained 
decrees are still good law : — (Yol 24) 1937 Cal 401 (404) 
^ (Yol 24) 1937 Cal 124 (126) : ILR (1937) 1 Cal 368 

(Yol 22) 1935 Cal 777 (7781 ^ (Yol 24) 1937 Lah 442 
(444). 

[7] Section 153 enables the majority of a class of 
creditors to bind the minority; it exercises a most formid- 
able compulsion upon dissentient, or would-be dissenti- 
ent creditors ; and it therefore should be construed with 
care, so as not to place in the hands of some of the 
creditors the means and opportunity of forcing dissenti- 
ents to do that which it is unreasonable to require 
them to do, or of making a mere jest of the interests of 
the minority. But the body of persons who have made 
deposits on the same terms and similar agreements may 
be regarded constituting such a class of creditors as 
the Legislature had in mind when it enacted S. 153. 
Where by a very large majority both in the number of 
persons and in the amount of capital voting, the deposi- 
tors have accepted a scheme, the objection of ’the solitary 
objector can be overruled. (Vol 21) 1934 Sind 54 (56, 
57) : 28 SLR 213. 

[8] Where the directors are authorised to manage 
the business and to exercise all powers, a proposal 
under S. 153 by the board of directors in the company’s 
name is valid and proper. (Vol 21) 1934 Sind 54 (56, 
57): 28 SindLR 213. 

8. Court meetings. — [1] Though “Court meet- 
ings” are subject to the direction of the Court where 
no express direction is given. The articles of the 
company must be looked to so far as they are applicable. 
(Vol 15) 1928 Bom 80 (86). 

9. Creditois — Meaning of. — [1] Debenture- 

holders are creditors. (1890) 44 Oh D 402 (409). 

[2] Tbe word “ creditors ” includes every person 
having any pecuniary claim against the company 
whether actual or contingent. (1895) Ch 267 "(276). 

10. Foreign Companies. — [1] Since a foreign 
company is liable to be wound up as an unregistered 
company within the meaning of S. 271 the expression 
* Company ” which means a company liable to be 
wound up under the Act would include a foreign com- 
pany. ^ Similarly the expression “ Court ” in case of an 
unregistered company including a foreign company 
would mean the Court in which the said Company is 
liable to be wound up. Therefore in ease of a foreign 
company having its central office in British India, the 
H^h Court in whose jurisdiction such office is situate 
can entertain an application under S. 153 at tbe ins- 
tance of a creditor or a member of such foreign com- 

(Yol 26) 1939 Mad 318 (321, 322). 


Bank incorporated in Travancore having central 
office at Madras — Order for winding up passed by 
Travancore Court — Proceedings for winding up pending 
in Madras High Couii — Applicaiion under S. 153 held 
could be entertained by Hi^h Couit — Assuming 

Madras to be principal oomicile or liank scheme held 
could be-initiated and got pio’.'^ionally sanctioned in 
Madras High Conn — iUadia', Hi‘4i Co’ut held could call 
meeting of all creditois with'M and without British 
India or at least.of all Britisli Indian creditors and eel 
scheme approved by majorPo. (Vol 26) 1939 Mad 
(324, 325, 326, 327). 

[3] S 153 confers jir"sdiction on Courts to deal with 
a scheme, but how tbe scheme, when sanctioned, can be 
rendered efieetive and operative on the company as a 
whole does not affect tbe jorisdietio'i ofthe Court to 
deal with it. (Yol 26) 1939 Mad 318 (322). 

[4] When once an application for winding up a 
foreign company is made in British Indian Courts, tbe 
expression “Court” in vS. 153 must mean tbe Couit in 
which the Company is being w'ound up and therefore 
such Court will have jurisdiction to entertain an appli- 
cation made by a member or creditor of such company 
under S. 153 even before an order for winding up is 
passed by such Court, In such a ea-e the right to 
apply under S- 153 is not restricted only to a liquidator. 
(Vol 26) 1939 Mad 318 (322, 323). 

11. Pxocedure. — [1] A petition under S. 153 was 
presented by tbe directors of a company to refer a 
scheme they had prepared to the share-holders . and 
creditors for their consideration — On tbe date Jof hear- 
ing of the petition an application by creditors for com- 
pulsory winding up was made to the Court. The 
directors contended that it should not be considered 
until the scheme wa? placed before the ereditoisand 
share-holders. 

Reid that the application was to be considered at the 
earliest moment and also that even if an order for 
winding up was passed it will not interfere with a pro- 
per scheme being considered. (Vol 26) 1939 Mad 53 (69). 

12. Proxy. — [1] The executors or administrators 
of a deceased member or the trustees in bankruptcy of a 
bankrupt member may exercise tbe voting rights of the 
deceased or bankrupt member. But where there are 
special provisions in the articles of a company which 
prevent an executor from exercising the voting rights 
of deceased share- holder such provisions of the articles 
must apply to voting at meetings and any vote given by 
an executor on behalf of a deceased member mut be dis- 
allowed. The case of a liquidator or receiver cannot be 
put on a different basis. (Vol 15) 1928 Bom 80 (86, 87). 

[2] In a meeting held under S. 153 written accept- 
ance of arrangement by those share- holders and credi- 
tors who are not present either in person or by proxy, 
cannot be taken into account to make up majority in 
number representing three- fourths of share-holders and 
creditors. (Vol 4) 1917 Oudh 58 (59). 

[3] Under S. 153 the Court is entitled tp settle tlie 
terms of the instrument of proxy to beuse^^^t 
meeting of the creditors in any form it thinks fit. 
Therefore any rule of the High Court which purport.^ 
to fetter or restrict the jurisdiction of a Court in that 
behalf is inconsistent with S. 153 and pro tanto in- 
operative and ultra vires. (Vol 19) 1932 Rang 154 
(106) : 10 Bang 438 (DB). 

[4] Scrutineers appointed to help chairman whose 
decision under order of Court is to be final as to admis- 
sibility of any proxy at the statutory meeting of credi- 
tors under S. 153 have no Zoews standi to file petition 
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for directions as to validity of certain proxies used at 
tbe meeting. (Vol 19) 1932 Bang 96 (97) : 10 Rang 189. 

13, Sanction — Effect of. — [1] The words in 
S. 153 (2) give the scheme when sanctioned by the 
Court statutory operation. Such a scheme is not an 
adjustment or compromise within the meaning of 0. 23, 
B. 3, Civil P C. (Vol 24) 1937 Cal 381 (382). 

[2] S. 153 provides in clear language that when a 
compromise between the company and its unsecured 
creditors including decree-holders has been sanctioned 
by Court such compromise shall be bindmg on the 
creditors. Hence the Court has power to stay the 
execution of a decree started by one of the decree-holder 
creditors questioning the oompromise and issue injunc- 
tion to restrain him from proceeding further with such 
proceedings. The injunction would remain so long as the 
scheme is in operation. (Vol 23) 1936 Cal 662 (663). 

[3] A scheme of composition sanctioned by the 
Court applies to all the creditors of the company in- 
cluding judgment-creditors. Where therefore during 
the execution of a decree against the company a scheme 
of composition is filed under S. 153 the execution of the 
'decree cannot proceed. The fact that the decree sought 
to be executed was passed long before tbe scheme of 
composition makes no difference. (Vol 28) 1936 Cal 
282 (285). 

[4] A scheme of arrangement sanctioned by the 
Court under S. 153, has the force of a judicial pro- 
nouncement and the executing Court cannot go behind 
it. (Vol 25) 1938 Cal 337 (340, 341) : ILB (1938) 
2 Cal 30. 

[5] A creditor is bound by an arrrangement between 
the company and its creditors made under S. 153. The 
omission of the Company to raise a plea to this effect at 
the original trial is not fatal as to bar its being raised, 
in execution proceedings. (Vol 21) 1934 Lah 515 (515). 

14, Scheme — Sanction of — Powers and duties 
Court. — [1] A mere agreement on the part of the 
members or share-holders is not enough for the accep- 
tance of a scheme. It is ultimately for the Court either 
to sanction it or not to sanction it. (Vol 17) 1930 All 
330 (332) (DB), 

[2] In sanctioning a scheme under S. 153 the first 
thing that the Court has to see is whether the provisions 
of the Statute have been complied with. Secondly, 
whether the persons present at the meetings have acted 
hofia fide and done nothing injurious to the interest of 
the classes whom they represented. Tbe Court has 
farther to see whether the arrangement is fair and 
xeasonalfie as regards the interests of all concerned. The 
Court has a wide discretion in the matter; but it will 
reject the scheme only where it is shown that there was 
something wrong (Vol 20) 1933 Lah 51 (62, 53) * (Vol 
24) 1937 Bom 423 (430, 431) * (Vol 16) 1928 Bom 80 
(90) «• (Vol 29) 1942 Cal 578 (582) : ILB (1942) 2 Gal 
85 * (Vol 22) 1935 Cal 777 (778) * (Vol 19) 1932 Bang 
154 (168, 159) ; 10 Bang 438 (DB) * (Vol 21) 1934 Sind 
54(56, 66); 28 Sind LB 213. 

[3] It is not the function of the Court to substitute 
its own scheme for the scheme presented to it 
for sanction and if the Court is of opinion that unless 
some radical amendment is effected or the scheme Is 
fundamentally altered it ought not to be sanctioned it 
is the duty of the Court to reject the scheme. 
(Vol 19) 1932 Bang 154 (158) ; 10 Bang 438 (DB). 

[4] Under S. 153 the Court does not simply register 
the resolution come to by the creditors or the sWe- 


holders as the ease may be. But if the creditors are 
acting on sufficient information and with time to consi- 
der what they are about, and they are acting honestly 
they are much better judges of what is to their com- 
mercial advantage than the Court can be. (Vol 21) 1934 
Sind 54 (57) : 28 Sind LB 213. 

[5] Tbe Court is not bound to accept the scheme, 
because it is approved by the majority of share-holders 
aud creditors. That will of course carry weight hut 
there may be more important considerations. (Vol 27) 
1940 Mad 621 (622). 

[6] Per Cunliffe J. — The Court should always prefer 
a living scheme to a compulsory liquidation without any 
hope of payment in full. (Vol 19) 1932 Bang 154 (162) ; 
10 Bang 438 (DB). 

[7] The Court will not sanction a scheme which will 
have the effect of enabling a bank which is to all In- 
tents and purposes insolvent to continue carrying on 
business and attract new deposits which will go the 
way of the former deposits. It will not sanction schemes 
of composition and arrangement intended to keep afiaaf 
sinking banking companies of which the assets consist 
of moneys lent out on mortgage, simple bonds and 
promissory notes, decrees of Court and immovable pro- 
perties but no cash. (1936) 63 Cal 99 (101). 

[8] Court can sanction only hona fide and workable 
scheme. (Vol 3) 1916 Mad 1218 (1219) (DB). 

[9] Scheme of reconstitution amounting to voluntary 
liquidation cannot be accepted and liquidation must 1 m 
made officially. (Vol 17) 1930 Lah 777 (780) (DB). 

[10] Any scheme which is put forward before tbe 
general body of creditors must be based upon correct 
information and data but that does not mean that tbe 
application for sanction should be rejected if the inf(M- 
xnation is not accurate and complete. The Court oac 
call for a report to get a fair idea of the affairs of fiie 
company and on that state of information the scheme 
as proposed or with amendments can be circulate 
along with the report. (Vol. 26) 1939 Mad 318 (329). 

[11] Before sanctioning the scheme the Court may 
impose certain conditions upon the Company for 
making some provision for the dissentients. Tbe 
Court, however, does not necessarily make any previ- 
sion in favour of dissentients, if it is satisfied that fbe 
scheme is reasonable and fair and in the interest! of 
the general body of share holders. In any case under 
modern practice, such a provision is not a sine qua im 
to sanctioning the scheme if it is reasonable. (Yol 24) 
1937 Bom 423 (431), 

[12] Court need not issue notice Jbefore ordering & 
meeting of the class of creditors with whom it ^ 
proposed to make an arrangement. Where the Chair 
man certifies to Court that notice of the application 
and of the meeting has been sent to and acknowledged 
by all depositors, there is sufficient compliance with 
the law and the arrangement cannot be impngt^ed on 
the ground that the meeting was not duly called. 
(Vol 21) 1934 Sind 54 (56) ; 28 Sind LB 213. 

[13] In considering a scheme only the wisbe? of 
creditors and contributories have to be consultedf sad 
not the wishes of any person who may have propound- 
ed a scheme. (Vol 19) 1932 Bom 78 (79) ; 56 Bo® 
16 (DB). 

[14] The onus of showing that any scheme i$ tm* 

reasonable is on thejobjectors. (Vol. 19) 1932 Bang 1(B 
(162) ; 10 Bang 438 (DB). ! 

[15] Where one Judge of the Court has sancto^l 
a scheme another Judge exercising equal jurisdictiw 
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a[ldSA. (I) Where an application is made to the Court under section 153 for the sanctioning 
Provisions for faeilitat- of a compromise Or arrangement proposed between a company and any 
ing arrangements and such persons as are mentioned in that section, and it is shown to the 
compromises. Court that the compromise or arran^em *nt lias been proposed for the pur- 

poses of or in connection with a scheme for the reconstruction ot any company or companies or the 
amalgamation of any two or more companies, and that under the scheme the w'hole or any part of 
the undertaking or the property of any company concerned m the scheme (in this section referred 
to as a ‘ transferor company ’) is to be transferred to another company (m this section referred to 
as ‘ the transferee company ’), the Court may, either by the order sanctioning the compromise or 
arrangement or by any subsequent order, make provision for all or any of the following matters i™ 

(a) the transfer to the transferee company of the whole or any part of the undertaking and 

the property of or liabilities of any transferor company ; 

(b) the allotting or appropriation by the transferee company of any shares, debentures, 

policies, or other like interests in that company which under the compromise or 
arrangement are to be allotted or appropriated by that company to or for any 
person ; 

(c) the continuation by or against the transferee company of any legal proceedings pend- 

ing by or against any transferor company ; 

(d) the dissolution, without winding up, of any transferor company : 

(c) ttie provision to be made for any persons who, within such time and in such manner 
as the Court directs, dissent from the compromise or arrangement ; 

(/) such incidental, consequential and supplemental matters as are necessary to secure that 
the reconstruction or amalgamation shall be fully and effectively carried out. 


Section 153 (conld,) 

oannot declare, that the order sanctioning the scheme 
ii^ to the extent that it aSecis a particular person a 
nullity. (Vol. 24) 1937 Cal 401 (404). 

[16] Non-service of notice of meeting *held in pur- 
suance of the order of the High Court under S. 153 
does not afieef the jurisdiction of the High Court 
when it makes an order under S. 153 sanctioning the 
scheme. The defect should be brought to the notice 
of Court sanctioning the scheme at the time when the 
matter of sanction comes up or thereafter. (Vol 24} 
1937 Cal 507 (509). 

[17] Scheme by company for transfer of ’its under- 
taking to new company formed by amalgamation of 
several companies and for reorganisation of rights of 
and distribution of assets among diSerent classes of 
share-holders can be sanctioned by Court even if it 
involves winding up and ullra vires acts. (Vol. 24) 
1937 Bom 423 (428). 

15. Scheme Sanctioned — Date of its operation. — 
[1] A scheme sanctioned by the Court takes efTect 
from the date of the meeting of the Creditors in which 
it was arrived at and not from the date of sanction. 
(Vol. 6) 1919 P.C. 9 (10) ; 46 Jud App. 135 : 41 All 
566 : 23 Oudh Oas 106 (PC) *(Vol 4) 1917 Dah 386 
(387, 388) (DB). 

[2] The agreement becomes binding from the date 
when it is arrived at, subject to subsequent sanction 
by the Court. The agreement takes effect from the 
when it is made and not from the date of sanction 
(Vol. 6) 1919 P C 9 (16) : 46 Ind App 185 s 41 AU 
666^: 22 Oudh Cas 106 (PC) *(*S8) ILB (1938) 1 Cal 
121 (126. 128) (DB) *(Vol 3) 1916 Oudh 276 (277) : 180 
Oudh Cas 275 (DB). 

16. Surety — Liedsility of, if affecte4 by- 

— [1] A mftnaging agent gf a company passw 


a writing in favour of the creditor of the company by 
which he stood guarantee for the debt due hy the com- 
pany to the creditor. Ultimately, a petition was 
presented to wind up the company and meetings ef 
creditors and share-holders of the company were held 
to consider a scheme of reconstruction which was 
suggested. Under the scheme every creditor except 
preferential creditors was to receive half the sum in 
cash and other half in the shape of preference shares: 
Held that the fact that the creditor received from the 
company half the amount in cash and received also 
preference shares for the other half did not discharge 
the surety. (Vol. 27) 1940 Bom 247 (248) : ILR (1940) 
Bom 387 (DB). 

17. Variation of scheme. — [1] Under S. 153 the 
Courf may either sanction or refuse to sanction a 
scheme approved by the Company and its creditors or 
its membersv It has no power to modify or alter the 
scheme unless the company and its creditors or mem- 
bers have had an opportunity of reconsidering the 
scheme again along with such suggested modifications 
and have agreed thereto. (Vol. 24) 1937 Cal 124 
(126) : IliB (1937) 1 Cal 368 ^(Vol. 24) 1937 Cal 401 
(405) *(Vol 24) 1937 Cal 667 (668, 669) *(Vol. 21) 
1934 Cal 816 (817, 818} : 61 Cal 913 (DB). 

[2] A scheme upon confirmation by Court is bind- 
ing upon the creditors, the share-holders and the 
company. Its terms Oan only be varied by orc(er pi 
Court after the variation had been approved at meet-*' 
logs or the creditors and share-hold^ and It is not 
possible for the oempany or its directors or share- 
holders whether by resolution or rahfioation or other- 
wise to alter the scheme. No variation or departure 
from that scheme can be validated by mere acgole^- . 
cenceofthe share-holders or the <fr^itors. 

1938 PC 284 (288. 289) : ILR (1939) Jiah 1 : ILB 
PPC), ' " ' ' 
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{ 2 ) Where an order under this section provides for the transfer of property or liabilities, 
that property shall, by virtue of the order, be transferred to and vest in, and those liabilities shall, 
by virtue of the order, be transferred to and become the liabilities of, the transferee company, and 
in the case of any property, if the order so directs, freed from any charge which is by virtue of the 
compromise or arrangement to cease to have effect. - 

{ 3 ) Where an order is made under this section, every company in relation to which the 
order is made shall cause a certified copy thereof to be delivered to the registrar for registration 
within fourteen days after the completion of the order, and if default is made in complying with 
this sub-section, the company and every officer of the company who is knowingly and Tvllfully in 
default shall be liable to a fine not exceeding fifty rupees. 

( 4 ) In this section the expression ** property ” includes property, rights and powers of every 
description, and the expression “ liabilities ” includes duties, 

( 5 ) Notwithstanding the provisions of ^[sub-section (6)] of section 153, the expression 
“ company ” in this section does not include any company other than a company within the mean- 
ing of this Act] 

[ (1929) 19 and 20 Goo. V, C. 23— S. 154.] 

[a] Inserted by tlie Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 84, [15-1-1937,] 

[b] Substituted^ ibid, for “ snb-s6ction (4) * 1938 (2 [11] of 1938). S. 10, [26-2-1938.] 

Objects and Reasons. 

“ In anb-section (3) of new Section 153-A we have extended the time allowed for delivery of a copy of «n 
order made under the section to the registrar, and have substituted the day of completion of the order for the 
day of the making of the order as that from which the tinae will run,** — S. 0. E., 1936. 

^[1S3B. (I) Where a scheme or contract involving the transfer of shares or any class of shares 
Power to acquire shares in a company (in this section referred to as “ the transferor company ” 
in ^^ro^^^^hei^^^^or ^ another company, whether a company within the meaning of this Act 
contwST aj^ro^? by not (in this section referred to as the "transferee company”), has within 
majority. four months after the making of the offer in that behalf by the transferee 

company been approved by the holders of not less tha three- fourths in value of the shares affected, 
the faransferee company may, at any time within two months after the expiration Of the said four 
months, give notice in the prescribed manner to any dissenting shareholder that it desires to 
acquire his shares, and where such a notice is given the transferee company shall, unless on an 
application made by the dissenting share-holder within one month from the date bn which the 


SECTION I53-B— Note 1 

[1] WBat S. 153-B does is to provide that where a 
ooutraet or scheme for acquisition by one company of 
shares in another company has been accepted by the 
statutory majority of share-holders in the latter 
oompahy, the transferee company can acquire cor^pul- 
sorily the shares of the minority unless the Court 
orders otherwise. S* 153-B does not confer any right 
on the Court to consider the merits of the ^sontract so 
far as concerns the majority of share-holders who have 
accepted it. In their case the matter is complete. As 
regards the minority the section is based on the view 
that prifnct fade the minority are acting unreasonably 
in refusing to come into line with the majority and 
ought to be forced into line unless the Court orders 
otherwise. The Court must consider whether the 
attitude of the minority is reasonable. The burden is 
on the di^entiesnts to adduce reasons for thinking that 
the majority of share-holders were wrong. (Vol. 30) 
1943 Bom 325 (326) : ILB (1943) Bom 581 (DB). 

[2] In a petition under S. 153-B costs should follow 
the event in the normal course. (Vol. 30) 1943 Bom 
325 (332) : IDE (1943) Bom 581 (DB). 

[3] The Court under S. 153-B can direct that the 
transferee company is not to exercise the powers of 
compulsory purchase^ given by the sections over the 

of the dissejitipg; : bpt tjiq Cqurt no pow6| 


to direct the transferee Company to pay the dissenting 
members something which they have not offered. 
(Vol. 30) 1943 Bom 326 (327) ; ILR. (1943) Bom $81 
(DB). 

[4j Per Kania, J. — The Court’s jurisdiction to 
intervene under A 153-B is not limited to cases of 
misrepresentation and fraud. [Vol, 30) 1943 Bom 
325 (330) : ILB (1943) Bom 681 (DB). 

[5] The Court ought not to limit the class of cases 
in which the Court should take action under S. 153-B 
and refuse to accept the opinion of the majority of 
share-holders. The Court would be justified in not 
accepting the opinion of the majority of share-holders 
where their view is based on misrepresentation or 
there has been some unfair dealing or the majority of 
share-holders have some interest conflicting with that 
of the minority. (Vol 30) 1943 Bom 325 (326) : 
ILR (1943) Bom 581 (DB). 

[6] Where the Court starts with the presumption 
that the majority of share-holders were right it is no 
good allowing counsel for dissenting share-holders to 
indulge in detailed criticisms of the valuation on which 
the offer was based or accepted where all the facts ^on 
which those criticisms are founded were before the 
company when the majority of share-holders accepted 
the offer. (Vol. 30) 194? Bqm 3?5 (326) ; IHB, (1943) 
Boppi 68X (PB), 
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notice was given the Court thinks fit to order otherwise, be entitled and bound to acquire those 
shares on the terms on which under the scheme or contract the shares of the approving shareholdeuB 
are to be transferred to the transferee company : 

Provided that, where any such scheme or contract has been so approved at any time before 
the commencement of the Indian Companies (Amendment) Act, 1936, the Court may by order, 
on an application made to it by the transferee company within two months after the commence- 
ment of that Act, authorise notice to be given under this section at any time within fourteen days 
after the making of the order, and this section shall apply accordingly, except that the terms on 
which the shares of the dissenting shareholder are to be acquired shall be such terms as the Court 
may by the order direct instead of the terms prbvided by the scheme or contract. 

( 2 ) Where a notice has been given by the transferee company under this section and the 
Court has not, on an application made by the dissenting share-holder, ordered to the contrary, the 
transferee company shall, on the expiration of one month from the date on which the notice has 
been given, or, if an application to the Court by the dissenting shareholder is then pending, after 
that application has been disposed of, transmit a copy of the notice to the transferor company and 
pay or transfer to the transferor company the amount or other consideration representing the price 
payable by the transferee company for the shares which by virtue of this section that company is 
entitled to acquire, and the transferor company shall thereupon register the trasferee company as 
the holder of those shares. 

( 3 ) Any sums received by the transferor company under this section shall be paid into a 
separate bank account, and any such sums and any other consideration so received shall be held 
by that company on trust for ihe several persons entitled to the shares in respect of which the said 
sums or other consideration were respectively received. 

( 4 ) In this section the expression ‘dissenting shareholder’ includes a shareholder who has 
not assented to the scheme or contract and any shareholder who has failed or refused to transfer 
his shares to the transferee company in accordance with the scheme or contract.] 

[(1929) 19 and 20 Geo- V, C. 23— S. 155.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936, S. 84 [15-1-1937] 

[b] The Act came into force on the 15th January, 1937. 

CONVERSION OF PRIVATE COMPANY INTO PUBLIC COMPANY. 

^[154 (I) If a company, being a private company, alters its articles in such manner that 
Conversion of private they no longer include the provisions which, under the provisions or 
company into public com- clause (15) of sub-section (I) of section 2, are required to be included ia 
pany. the articles of a company in order to constitute it a private company, the 

company, shall, as on the date of the alteration, cease to be private company and shall, within a 
period of fourteen days after the said date, file with the registrar a prospectus or a statement in 
lieu of prospectus in the form and containing the particulars set out in the form marked 11 in 
the Second Schedule. 


Section 153 B ( c&ntd,) 

[7] Where the minority attacks the decision of the 
majority to accept an offer for purchase of their shares 
on the ground that it was not fair and reasonable the 
burden of proof on them is not discharged by establi- 
shing that a wrong basis was accepted for valuation. 
That conclusion could not be arrived at merely by 
proving the adoption of the wrong basis in respect of a 
particular item but by a further proof that by adopt- 
ing that wrong basis in respect of that particular item 
the valuation was materially low so as to ^aSect the 
reasonableness of -the offer. In valuing concerns where 
the assets are worth over two crores of rupees a diffe- 
rence in value of a few thousands or even a lakh or 
two on one item can hardly justify a Court in inter- 
fering because another expert might urge that on 
another item there was an over-valuatien. (VoL 30) 
1943 Bom 325 (331) ; ILR (1943) Bom 681 (BB). 


SECTION 154— Note 1, 

[1] The purpose of S. 154 is to insure that when a 

company has been converted from a private company 
to a public company certain information must be sent to 
the Registrar of joint Stock Companies and if such is 
not done certain penalties would follow. (Vol 30) 1943 
Pat 278 (279) : 22 Pat 204 (DB). ' 

[2] A public company can be converted into a private 
company by suitable amendments made to the Articles 
of Association of the company. S. 154 is no bar. It 
is not necessary to wind up the company apd reconsti- 
tute it. Nor is it necessary to send the information 
which S. 154 requires to be sent to the Registrar. (Vol 
30) 1943 Pat 278 (279,-280) : 22 Pat 204 (BB). 

[3] Amendments to the Articles of Association 
converting a public into a private company do not 
require the confirmation of the High Court. (Vol 30) 
1943 Pat 278 (279) ; 22 Pat 204 (DB). 
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(2) If default is made in complying with sub-section (1) of • this section, the company 
and every officer of the company who is knowingly and wilfully in default shall be liable to a 
fine not exceeding five hundred rupees. 

{3) Where the articles of a company include the provisions aforesaid but default is mad® 
in complying with any of those provisions, the company shall cease to be entitled to the privilege^ 
and exemptions conferred on private companies under the provisions contained in this Act, and 
thereupon the provisions of this Act shall apply to the company as if it were not a private 
company: 

Provided that the Court, on being satisfied* that the failure to comply with the conditions 
was accidental or due to inadvertence or to some other sufficient cause, or that on other grounds 
it is just and equitable to grant relief, may, on the application of the company or any other 
person interested and on such terms and conditions as seen to the Court just and expedient, order 
that the company be relieved from such consequences as aforesaid.] 

[(1929) 19 and 20 Geo. V, C. 23~S. 27.] 

[a] Substituted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 86 , for tBe ori- 
ginal section. [15-1-1937] 


PART Y. 

WINDING UP. 

preliminary. 

Mode of winding up. f 55 , (j) The winding up of a company may be either — 

(i) by the Court ; or 
in) voluntary ; or 

{Hi) subject to the supervision of the Court. 

(2) The provisions of this Act with respect to winding up apply, unless the contrary appears, 
to the winding up a company in any of these modes. 

T(190g) 8Edw. VII, c. 69-iS, 122; (1929) 19 and 20 Geo. V. C. 23— S. 156], 

contributories. 

156 . (i) In the event of a company being wound up, every present and past member shall 

Liability as contributories subject to the provisions of this section, be liable to contribute to the 
of present and past mem- assets of the company to an amount sufficient for payment of its debts 
bera. and liabilities and the costs, charges and expenses of the winding up, and 

for the adjustment of the rights of the contributories among themselves, with the qualifications 
following (that is to say) : — 

U] a past member shall not be liable to contribute if he has ceased to be a member for one 
year or upwards before the commencement of the winding up ; 


SECTION 155-Note 1. 

[ 1 ] As to tbe Imeaning of the word ‘company see’ 
sections 2 -( 1 ) ( 2 ), 2 ( 1 ) (7), 251, 253 and 270. 

[2] A company may be wound np either ( 1 ) by the 
Court (see section 162) or (ii) voluntary (see section 
203); or (iii) subject to the supervision of the Court (see 
section 221 ). 

[3] Registrar may 'strike defunct company ofe the 
register ; See section 247. 

SECTION ISe-Synopsis. 

1 . Applicability and scope. 

2. "Assets of the company" 

^ 3* Interest. 

4. Member— Liability of. 

5. Past member— Liability of. 

6 . Set off. 


Cognate sections. 

Contributory — 

Adjustment of rights of —192. 

In case of death of member — 160. 

In ease of insolvency of member — 161, 

Meaning of — 153. 

Nature of liability of — 159. 

Settlement of list of — 184. 

Directors whose liabilty is unlimited, liabilty of-^ 
157. 

1 . Applicability and scope.— [ 1 ] S. 156 pro- 
ceeds on the assumption that the contributories are all 
innocent parties and that they must contribute equally 
towards the loss sustained by tho company for no 
fault of theirs, subject however to certain equities 
which arq contained in-the exceptions to that section. 
Hence, whatever may he the eSeot of a plea of fraud 
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(li) a past member shall not be liable to contribute in respect of any debt, or liability of 
the company contracted after he ceased to be a member ; 

(ill) a past member shall not be liable to contribute unless it appears to the Court that the 
existing members are unable to satisfy the contributions required to be made by 
them in pursuance of this Act ; 

(iv) in the case of a company limited by share, no contribution shall be required from any 
member exceeding the amount (if any) unpaid on the shares in respect to which he 
he is liable as a present or past member ; 

(r) in the case of a company limited by guarantee, no contribution shall be required from 
any member exceeding the amount undertaken to be contributed by him to the 
assets of the company in the event of its being wound up ; 

(ri) nothing in this Act shall invalidate any provision contained in any policy of insurance 
or other contract whereby the liability of individual members on the 
policy or contract is restricted, or whereby the funds of the company are alone made 
liable in respect of the policy or contract; 

(vii) a sum due to any member of a company in his character of a member, by way of divi- 
dends, profits or otherwise, shall not be deemed to be a debt of the company payable 
to that member in a case of competition between himself and any other creditojt 
not a member of the company ; hut any such sum may be taken into account for 
the purpose of the final adjustment of the rights of the contributories among 
themselves. 

(j 9) In the winding up of a company limited by guarantee which has a share capital, every 
member of the company shall be liable, in addition to the amount undertaken to be contributed 
by him to the assets of the company in the event of its being wound up, to contribute to the 
extent of any sums unpaid on any shares held by him. 

[1882— S. 61; (1908) 8 Edw. VII C. 69— S 123 (1); (H29) 19 and 20 Geo. V. C. 23— S. 157 (1).] 


Section 156 {'contd.J 

or misrepresentation as against managing agents, it 
does not affect the liability of contributories in a wind- 
ing up of the Company, (Vol 2l) 1934 Sind 39 (43, 44). 

[2J The new liability to contribute under S. 156 
arises for the first time upon the winding up and is 
unaffected by the fact that previous calls have been 
made by tbe Company and have become barred by 
limitation. (Vol 28) 1941 Cal 143 ^43, 144) : ILE 
(1940) 2 Cal 175 (Vol 28) 1941 Mad 565 (565. 566, 
577) : ILE (1941),Mad 538 (DB) >£• (Vol 22) 1935 Lah 
335 (336) : 16 Lah 1055 (DB.* (Vol 21) 1934 Lah 1015 
(1015, 1016) © (1908) 31 Mad 66 (67) (DB). 

[See however (Vol 23) 1936 Lah 226 (227)]. 

[3] It is no answer to a claim in winding up that 
there had been an arrangement made by the directors 
which could be set up as excluding the statutory liability 
which attaches upon the winding up. (Vol 19) 1932 Cal 
691 '(693) : 59 Cal 1099 (DB). 

[4] Person transferring share remains liable until 
transferee’s name is entered into the register. (Vol 23) 
1936 Bom 24 (*^7) ; 60 Bom 297. 

[5] Non- observance of tbe requisite formalities for 
transfer of shares is a fatal defect — Such a transfer 
does not absolve,ithe transferor from his liability as a 
contributory, particularly when he is himself one of 
the directors of the company. (Vol 2) 1915 Lah 320 
(321). 

[6] Contributories are liable to pay up to the balance 
of Share-money uncalled, when Court is satisfied that 
call is necessary to discharge liabilities of the com- 
pand: Until such order is made the share-holder is 
not ^^able to pay anything. The call then becomes a 
claim on the contributory. (Yol 17) 1930 All 617 
(618). 


[7] A person who subsequently died, was, at the 
commencement of the winding up and had for over 
three years entered on the register of share-holders as 
the result of a contract. The liability of a member under 
S. 156 in respect of the shares is absolute and flows 
from the fact of his being on the register in respect of 
those shares. The original contract may supply the 
reason Iqi his name having been placed on the register, 
hut after the winding his liability arises esc lege and not 
ex contract. (Vol 19) 1932 PC 240 (243) : 54 All 827 : 

^ 60 Ind App 1 (PC). 

[8] The liquidators of a company obtained an order 
against a contributory and proceeded to execute it by 
attaching certain shares. But in the execution proceed- 
ings it was found that the son of the contributory was 
registered as the holder of those shares and was in 
actual possession of them. Thereupon the liquidators 
sought to prove that the transfer by the contributory in- 
favour of his son was a fraudulent one. It was held 
that the proper course for the liquidators to follow was 
to proceed by way of a regular suit under 0. P. C. 
0. 21 B. 63 if they had reason to belivethat the trans- 
fer by the contributory was for any reason, ineffective, 
inoperative and void as against the creditors in the 
winding up. (Vol 33) 1946 Mad 174(175) ( (Vol 7) 1920 
Mad 748 ; 43 Mad 760 (PB) (Disting).) 

2. “Assets of the company**.— [1] The unpaid 
or uncalled^ capital upon issued shares forms part of the 
capital or assets of the company. The fact that it has 
not been called before the winding up but remains un- 
.paid until the Liquidator has exercised his powers under 
S. 156 does not exclude it from the assets to capital of 
the company. Hence, where under the articles of 
Company the preference share-holders are entitled in 
winding up to^ return of capital in priority to other 
share holders the unpaid portion of the shaires held by 
the ordinary share-holders can be called up to meet 
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187. In the winding up of a limited company 'any director whether past or present, whose 
Liability of directors liability is, in pursuance of this Act, unlimited, shall, in addition to his 
vhose liability is unlimit- liability (if any) to contribute as an ordinary member, be liable to make a 
further contribution as if he were at the commencement of the winding up 
a member of an unlimited company ; 

Provided that— 

{i) a past director shall not be liable to make such further contribution if he has ceased to 
hold office for a year or upwards before the commencement of the winding up ; 

Hi) a past director shall not be liable to make such further contribution in respect of any 
debt or liability of the company contracted after he ceased to hold office ; 


Section 156 (contd.) 

the amount required to repay the preference share- 
holders. Such payment of course is subject to the dis- 
charge of all debts and charges ranking prior to the 
preference shares* (Vol 28) 1941 Mad 806 (807, 808). 

3. Interest.— The liability created by S. 156 is new 
and no provision is made for interest therein. It may 
be that when a court makes a payment order under 
that section it could direct future interest on the 
amount fixed in the payment order until realization ; 
hut it cannot include interest prior to that time. (Vol 
23) 1936 Lah 739 (741) (DB). 

4. Member, Liability of.— [1] Signatories to memo- 
randum are deemed to become members and they can 
be placed on the l.st of contributories though no shares 
nre alloted to them. (Vol 25) 1938 Sind 187 (188, 
189) : 32 Sind LB 167 (DB), 

[2] Onee a member is upon the list of contributories 
unless he shows he is wrongly placed, he is liable to con- 
tribute to the ass^s fox payment of debts and winding 
up expenses. (Vol 3) 1916 All 317 (318): 38 AU 347^BB). 

[3] A person rigning Memorandum of Assooistion 
on the understanding that he would be given certain 
nximber of shares as hilly paid-up in consideration of as- 
sets transferred to the company, is not liable as contribu- 
tory even if the contract to give such paid-up shares is 
subsequently cancelled. (Vol 13) 1926 A1HJ24 (527) 
(DB) : 48 AU 503. 

[4] The person who signed the transfer form as the 
purchaser of shares and whose name is entered as owner 
of the shares in the share register with his knowledge 
and consent is the contributory liable in respect thereof. 
The fact that the consideration for the shares was paid 
by some other person does not affect his liability (Vol 
23) 1936 Bom 24 (26) : 60 Bom 297. 

[6] Where there is winding up of a Company where 
liability to contribute is limited by guarantee the mem- 
ber is liable as a oontributoi^ only to the extent of his 
guarantee. Other sums which may be due from him 
though under the articles can be recovered by suit but 
not as contribution. (1899) 2 Ch 598 (598). 

[6] A subscriber to the memorandum of association 
remains a member of the company. He remains so till 
the company accepts the surrender of shares, or the 
Buhsoriher pays for the shares and validly transfers 
them to some other person. (Vol 18) 1931 AU 701 (702), 

[7] Provisional official liquidator with powers con- 
ferred by S. 179 appointed after compulsory winding up 
of company took steps for settling the list of contribu- 
tories. But before a formal order by Court eaUing 
money the liquidator issued a caU to one of the members 
who paid* ^e suceessor sought to recover once again 
and it was hdd that he could not do so. (Vol 19) 1932 
Ckl 691 (694) ; 69 Gal 1099 (DB). 

3f.« w . 


[8] Where are share-holder obtain shares with colla 
teral agreement for commission, breach or unenforce- 
ability of such collateral agreement does not interfere 
with his liability as contributory. (Vol 17) 1930 AU 357 
(360) : 52 All 406 (DB). 

[9] The plea of voidability or illegality of contract 
to take shares cannot be taken after winding up to 
avoid liability as a contributory. The contract so 
vitiated should be sought to be set aside before 
the company goes into liquidation. Therefore 
where a member remains quiet for over three 7 ears, but 
after his death, his executors contested the liability on 
the ground that the contract was void and therefore 
they could not be placed on the list of contributories it 
was held that they could not do so. (Vol 19) 1932 PC 
240 (243) : 60 Ind App 1 : 54 All 827 (PC) * (Vol 31) 
1944 Pat 226 (228) : 23 Pat 18 (DB) * (Instrument of 
transfer improporly stamped and therefore inadmissi- 
ble in evidence and cannot be acted upon — Illegality 
of transfer cannot be urged as exonerating the liabUity 
of a contributory especially when winding np takes 
places long after transfer. )*(Vol 11) 1924 Lah 649 (649) 
(649) * (Vol 1)1914 Lah 480 (484) ; 1914 Pun Be 
Ho 69 (DB), 

[10] When a contributory dies, his legal representa- 
tives automatically become liable as such in his stead. 
It is not necessary to make a formal application to bring 
them on the record. (Vol 19) 1932 Lah 648 (649). 

5. Past member — Liability of. — [l] A member of 
a company does not by his death become a past mem- 
ber within the meaning of S. 156. Though he dies, 
his estate continues to be liable as a member. (Vol 20) 
1933 All 334 (336) ; 65 All 417 (DB). 

[2] Where in the case of winding up of a company 
existing members on list A are not called upon to con- 
tribute to the full extent of the unpaid amounts of their 
share money, a past member on list B cannot be liable 
to contribute till list A is exhausted. (Vol 23) 1936 Lah 
739 (740) (DB) (Beversing (Vol 23) 1936 Lah 226). 

[3] A shareholder is liable even after a transfer, for- 

feiture or surrender of the share if the liquidation takes 
place within one year of such transfer, etc., and if he is 
on the list of contributories, (Vol 11) 1924 Mad 703 
(706) * (Vol 23) 1986 Lah 226 (227) (Shares 

forfeited for non-payment of call — Share-holder is not 
liable as past member for interests) 

6. Setoff, — [1] Member of joint stock oomi»ny or 
friendly society with limited liability under liquidation 
cannot set ofi paid up calls or calls to be paid up against 
a debt due by him to the company and thus give him- 
self a preference over the other creditors of the company. 
This principle is equally applicable to a set off claimed 
in Court as well as out of Court. (Vol 5) 1918 Mad 996 
(996) ; 40 Mad 1004 (DB), 
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(Hi) subject to the articles a director shall not be liable to make such further contribution 
unless the CJourt deems it necessary to require that contribution in order to satisfy 
the debts and liabilities of the company, and the costs, charges and expenses of 
the TV’inding up. 

[1882— Sj. 62 ( See Section 70, 71 of this Act. (1908) 8 Edw. VII, C. 69— S. 123 (2) ; (1929) 19 and 20 Geo. 
V, C. 23— S. 157 (2).] 

168. The term “ contributory ” means every person liable to contribute to the assets of a 
Meaning of •* contribu- company in the event of its being wound up, and, in aU proceedings for 
tory. determining and in all proceedings prior t© the final determination of the 

persons who are to be deemed contributories, includes any person alleged to be a contributory- 

[1882— S. 12<; (1908) 8 Edw. VII, C. 69— S. 124 ; (1929) 19 and 20 Qeo. V. C. 23— S, 158,] 

Nature of liability of 159 ^[(1) The liability of a contributory shall create a debt payable- 

coniaribntory. at the time specified in the calls made on him by the liquidator.] 

(j9) No claim founded on the liability of a contributory shall be cognizable by any Court 
of Small Causes sitting outside the Presidency-towns. 

[1882— S, 125 . (1908) 8 Edw VII, C. 69— S. 125 ; (1929) 19 and 20 Geo. V. C. 23— S. 159] 

[a] Substituted by the Indian Companies (Amendment) Act, 1935 (22 of 1936), S. 86, for the original sub* 
section. [15-1-1937]. 


Objects and Reasons. 


Amendment made in 1936. — “ We have amended 
section 159 in order to remove the difficulty created by 
the law as it stands, under which claims are frequently 
barred because the debt became payable at the time of 
call, which may have been more than three years before 
the winding up oommenced. We think it should be 
provided that where calls have been made before the 


date of the winding up the cause of action against a 
defaulter should be regarded as arising at the com- 
mencement of the winding up ; on calls made after the 
commencement of the winding up the cause of actiou 
may properly arise from the date of the call.” — S.O.R., 
1936. 


SECTION 158— Note 1. 

•[1] Where certain shares have been entered in the 
name of a person with his knowledge and consent in 
the share register of a company ‘prima facie he is the 
contributory who is liable in respect thereof. The Com- 
pany and the Liquidator where it is wound-up are not 
concerned with the person paying the consideration but 
with the'person who has signed the transfer form as 
purchaser and whose name is entered as owner of the 
shares in the share register. (Vol 23} 1936 Bom 24 
(26) : 60 Bom 297. 

[2] The term ” contributory ” in S- 158 does not 
necessarily mean a person whose liability as a contribu- 
tory has been established. It includes any person 
alleged to be a contributory. (Vol 7) 19*20 Lah 43 (44): 
1 Lah 237. 

[3] A fully paid up shareholder of a Company is a 
Contributory within the meaning of S. 158 for the pur- 
poses of presenting a petition for winding up. (Vol 3) 
1916 Lah 78 (79) : 1917 Pun Re No. 91, 

[4] Fully paid share-holders are ‘contributories* for 
purposes under Sec. 192 (Vol 21) 1934 Mad 476 (477) ; 
57 Mad 955 (DB). 

[5j Share-holders holding fully paid up shares at 
i^mmencement of liquidation are not contributories for 
me purposes of acting as shareholders or contributories 
to elect a liquidator. (Vol 11) 1924 All 772 (774) : 46 
4H 759 


[6] A person who agrees to be a member of a Com- 
pany on some condition does not become a member if 
the condition is not fulfilled and cannot be placed on 
the list of contributories. (Vol 15) 1928 Lah 236 (236) 
«i«(Vol 15) 1928 Lah 234 (235). 

[7] A mere debtor of a company in liquidation is not 
a ‘Contributory* of the company. (Vol 13) 1926 AU 101 
( 102 ). 

SECTION 159— Synopsis. 

1. Section 159 (1). 

2. Section 159 (2). 

1. Section 159 (1).— [1] When a Company 
carries on a business which is ultra vires and incurs 
losses, such transaction creates no debt either legal or 
equitable. ‘Clontributories* are not liable to pay such 
debts when the company is being liquidated. (Vol 18) 
1931 Mad 792 (794). 

[2] If an applicant for shares prescribes a condition 
precedent,he incurs no liability in the winding up.prooeed 
ings if the condition is not fulfiUed, more so when the 
company went into liquidation before an allotment of 
shares to him. (Vol 25) 1928 Lah 236 (236). ^ 

2. Section 159 (2). — [1] A suit against a share- 
holder for balance due on his shares is not cognizable 
by a Small Cause Court. (Vol 19) 1932 Cal 716 (719) : 
59 Cal 1186. 

[Bui see (Vol 20) 1933 Lah 657 (658) ( (1881) 1881 
?un Re No. 97 (Distiug) )]. 
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160. (I) If a contributory dies either before or after he has been placed on the list of 
Contributories in case contributories, his legal ’representatives and his heirs shall be liable in 
of death of member. due course of administration to contribute to the assets of the company 
in discharge of his liability and shall be contributories accordingly. 

(j 9) If the legal representatives or heirs make default in paying any money ordered to be 
paid by them, proceedings may be taken for administering the property of the deceased contribu- 
tory, whether moveable or immoveable, or both, and of compelling payment thereout of the money 
due. 


^[(d) For the purposes of this section the surviving coparceners of a contributory who is a 
member of a Hindu joint family governed by tbe Mitaksbara School of Hindu Law shall be 
deemed to be his legal representatives and heirs.] 

[1882— S. 126 and 154; (1908) 8 Edw. VII. C. 69— S. 126; (1929) 19 and 20 Geo. V, C. 2S— S. 160] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 87. [15-1-1937.] , 

Objects and Reasons. 

Amefidnient made in 19^6— Sub-sechon have insevted in section 160 of the Act a provision 

aimed at securing that a surviving co-parcener of a Hindu joint family -tinder ISIitakshara law cannot escape 
liability under this section by asserting that he is neither an heir or a legal representative.” — S. 0. B., 1936. 

Contributories in case 161. If a contributory is adjudged insolvent either before or after 

of insolvency of member, he has been placed on the list of contributories, then — 

(I) his assignees shall represent him for all the purposes of the winding up, and shall be 
contributories accordingly, and may be called on to admit to proof against tbe 
estate of the insolvent, or otherwise to allow to be paid out of his assets in due 
course of law, any money due from the insolvent in respect of his liability to contri- 
bute to the assets of the company; and 

(;9) there may be proved against the estate of the insolvent the estimated value of his 
liability to future calls as yell as calls already made. 

[188^—3, 127; (1908) 8 Edw. VII. C. 69— S. 127; (1929) 19 and 20 Geo V, C. 23—3. 161]. 


SECTION 160-Note 1, 

[1] Section 160 (1) does not deal with payment 
orders at all. A payment order against a deceased 
contributory is not executable. (Vol 28) 1941 Lab 480 
(480); ILR (1942) Lah 807 (DB). (Decree against dead 
man is nullity — Remedy is to proceed against estate in 
due course of administration.) 

[2] ‘Where a share-holder dies before the list of con- 
tributories is settled and his name is included in the list 
in liquidation proceedings and the Court makes an order 
for payment of the balance it is open to the Court to 
recsover it from his l^al representatives and heirs under 
S. 160. The proper remedy is to take proceedings in 
the due course of administration of the estate of the 
deceased and not application for payment against the 
legal representative -personally. (Vol 21) 1934 Bom 469 
(471). © 

[3] To fix a deceased contributory’s estate with the 
liabijity, persons representing his estate should he 
brought on record, before an effective order may be 
made. (Vol 17) 1930 All 503 (504) : 52 All 430 (DB). 

* [4] Where tbe deceased wbo bad applied for shares 
of a Company bad been placed on the list of contribu- 
t«dec|, ^e^dpes not ce^ to be a coutributory And forfeit 
d^^QBit he nad made, ujion aj^plication so as to: 


escape from the position of a contributory with future 
liability. In such a case the liability falls upon the 
representatives. (Vol 25) 1938 Pat 287 (288) (DB). 
(Fact that they were not substituted within 90 days is of 
no consequence, for to such cases Limitation Act does 
not apply. 

[See however (Vol 19) 1932 Lah 648 (649) [On 
the death of contributory the personal representatives of 
the deceased become automatically liable and no appli- 
cation is necessary for this purpose and therefore no 
question of limitation arises.] 

[5] In this case decided before the introduction of 
Sub-S. (3) in 1936, where the manager of the Hindu 
family consisting of his sons and nephews, bad agreed, 
to take certain shares in a company by signing the 
memorandum of the company, the sons, on the death of 
the manager were held liable only to the extent of the 
separate property of the father which had come into 
their hands, (Vol 20) 1933 All 334 (336) : 55 All 417 
(DB) * (Vol 18) 1931 Pat 44 (48) : 10 Pat 249 (DB). 

SECTION 161— Note 1* 

[1] As to the power of a liquidator to prove, rank 
and claim in the insolvency of a contributory, 
section 179, Clause (e), " 
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WINDING UP BY COURT. 

Circumstances in which 

company may be wound 182. A company may be wound up by the Court’— 

up by Court. 

(/) if the eomipany has by si^ecial resolution resolve 1 tint the company be wound up by 
the Court : 

(ii) if default is made in filing the statutory report or in bolding the statutory meeting : 

(Hi) if the company does not commence its business within a year from its incorporation, 
or suspends its business for a whole year : 

(iv) if the number of members is reduced, in the ease of a private company, below two or, 
in the ease of any other company, below seven ; 

(v) if the company is unable to pay its debts : 

ivi) if the Court is of opinion that is it just and equitable that the company should be 
wound up. 

[1882— S. 128 ; (1908) 8 Edw. VII, C. 69— S, 129; (1929) 19 and 20 Geo. V, C. 23— S. 168] 


SECTION 162 — Synopsis 

1. Section 162 (General). 

2. Clause (i) — Special resolution. 

3. Clause (ii) — Default. 

4. Clause (iii)— “ Suspends its business." 

5. Clause (iv). 

6. Clause (v) — Inability to pay debts. 

7. Clause (vi) — “ Just and equitable 

8. Winding up of insurance company. 

1. S. 162 (General^ — [1] Share-holders and 
Creditors is the main consideration for winding up a 
company. Hence the fact that many share-holders and 
creditors opposed the winding up should weigh with the 
Court. The mere fact that petitioner holds only a few 
shares is no bar to a winding up order (Vol 29) 1942 
Bom 231 (234) * (Vol 19) 1932 Bang 75 (77) : 10 Rang 
143 (DB). 

[2] One share-holier filed a petition alleging gross 
misconduct of the ex-managing director. Directors stated 
that they appointed Registered Auditors to investigate 
into the matter. Petitioner prayed that the petition be 
allowed to stand till the completion of the investigation. 
Held the petition should succeed or fail only on the 
material existing on the date of filing. It is open to the 
petitioner to present a fresh petition later on when he 
could gather more material. (Vol 29) 1942 Bom 231 
(238\ 

[3] The question of directors exceeding the borrowing 
powers given by articles is a question of internal 
management and in a petition for winding up, the 
Court will not go into it especially when the Company 
had passed a resolution ratifying the borrowings of the 
directors taking the view that they have acted in the 
best interests of the Company. (Vol 29) 1942 Bom 231 
(236). 

[4] Rules of the Company, precluding the winding up 
of the Company for reasons for which, and under cirum- 
stances in which, this Act provides that a Company 
may be wound up, ate uUra vires, (1902) 29 Cal 688 
(692) (DB). 

[6] In the ease of a petition for winding up a com- 
pany, the petitioner has got to make out a case for 
winding up on the petition. He cannot be allowed to 
fi^ out a case by cross-examination or by inspection of 
we accounts of the Company, (Vol 29) 1942 Bom 231 


[6] A share-holder petitioning for winding up is 

under no disability as compared with a contributory, 
nor is he under any obligation to satisfy the Court that 
on a winding up there would be surplus assets. Share- 
holder’s petition must be scrutinised much more care- 
fully than a contributory. (Vol 29) 1942 Bom 231 

(238). 

[7] Where a certain company wound up its business 
voluntarily and the creditor of the compay applied for 
the appointment of an official liquidator with the one 
appointed by the Company. Held the application could 
not be treated as an application for the compulsory 
winding up of the company because the rules of the 
High Court to be strictly observed had not been observed 
and the Court cannot waive the compliance with law, 
(Vol 23) 1936 Pat 468 (470). 

[8] In the undermentioned English Case, it has 
been held that after a resolution has been passed for a 
winding up a company voluntarily, a share-holder 
cannot, as a general rule, obtain a compulsory order 
for winding up or an order for continuing the voluntary 
winding up under supervision- The only exceptions 
to the rule are where the resolution has been passed 
fraudulently or where creditors appear to support the 
petition. ^879; 11 Oh. D. -701 (CA) (716, 717, 718) 
(As for power to order winding up subject to super- 
vision see S. 221), 

2. Clause (i) — Special resolution. — [1] As to special 
resolution. See S. 81. 

[2] When there is no valid resolution for voluntary 
windig up of a company, the Court will not pass an 
order for its compulsory winding up. (Vol 9) 1922 Cal 
365 (375) : 49 Cal 399 (DB) (Mere opinion of majority 
of share holders is not sufficient). 

3. Clause (ii)— Default [1] As to statutory report 

and statutory meeting, see section 77. 

[2] A petition for winding up a company on the 
ground mentioned in clause (ii) of this section shall 
not be presented by any person except a share-holdor 
not before the expiration of fourteen days after the 
lastiday on which the meeting ought to have been held; 
see section 166, clause (b). 

[3] If a petition is presented to the Court for wind- 
ing up the company on the ground mentioned in 
danse (ii) of this section the Court may, instead of 
directing that the company be wound up,* give direc- 
tions for the statutory report to be filed or a meeting 
to be held, or make such other order as may be just; 
see section 77, sub-section (9). 

217 A. M. 
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Section 162 (contd.) 

[4] Where the petition is presented on the ground 
mentioned in clause (ii) of this section, the Court may 
order the costs to be paid by any persons who, in the 
opinion of the Court, are responsible for the default; 
see section 170 (2). 

4. Clause (iii) — "Suspends its business." — 

[1] Unless certain conditions are fulfilled, a com- 
pany cannot commence any business or exercise any 
borrowing; see section 103. 

[2] A company which has received inoonporation, 
but carries on no trade should be wound up. (1871) 
40 LJ Ch. 655 (672). 

[3] A company can be wound up compulsorily on 
the ground that it has suspended business for a whole . 
year only when there is no intention on the part of the 
company to carry on business. If suspension be due to 
temporary causes Court may refuse compulsory winding 
up. (Vol 7) 1920 Cal 722 (722) : 47 Cal 664 (DB). 

[4] Where the firm of managing agents of a com- 
pany is dissolved, fact that steps were taken to appoint 
new managing agents is sufficient indication that it is 
possible to carry on the business. (Vol 7) 1920 Cal 722 
(722) : 47 Cal 654 (DB). 

5. Clause (iv), — [1] As to the liability for carrying 
on business with fewer than seven or, in the case of a 
private company, two members, see section 147. 

6. Clause (v) — Inability to pay debts. — [1] Under 
S. 162(v) a company may be wound up if it is com- 
mercially insolvent i.e. if it is unable to meet its 
current demands although the assets when realised 
including uncalled capiti may exceed its liabilities. 
(Vol. 20) 1933 Lab 301 (303, 304). 

[2] The test for determining whether a company 
should he wound up is, whether the company is com- 
mercially insolvent at the date of the petition for 
winding up. The expression ‘commercially insolvent’ 
megLDS that the existing assets and liabilities of the 
company are such as to make it reasonably certain as 
to make the Court satified that the existing and proba- 
ble assets would be insufficient to meet tbe existing 
liabilities. (Vol 29) 1942 Bom 231 (235) ( (1869) 9 
Eg. 122 Belied on.) 

^ [3] Other test to see whether company is commer- 
cially insolvent, is whether at the date of winding up 
petition, there was any reasonable hope that the 
object of trading at a profit could be attained, (Vol 29) 
1942 Bom 281 (236). 

[4] When the Court is asked to wind up a company 
on the ground that it cannot meet its debts, what has 
to be ascertained is not whether the company, if it 
converted all its assets into cash, would be able to dis- 
charge its debts, but whether in a commercial sense 
the company is solvent. The company is entitled to 
regard the money which it is entitled to call up on 
account of shares from the eoniributories ns money 
available for the discharge of its debts. (Vol 28) 1941 
Pat 603 (604) ; 20 Pat 638. 

[6] Where the only object of the creditor to 
recover his debt out of assets available and he has no 
mala fid&s and the company is not in a position to pay 
the debt, the creditor is prim a fade entitled to an 
order of winding up. (Vol 16) 1929 Lah 651 (652, 
663) : 11 Lah 80 (DB). 

[6] Por the compulsory winding up of a company on 
the petition of a creditor on the ground that the oom- 
fony has failed to pay his ,^debt ^ter ^.tatutory notice, 


the debt due by the company must be presently payable 
and the title of the creditor complete. The law requires 
that a demand must be made for a debt that is due and 
it is not permissible to support a petition by alleging 
that something else is due, (Vol 23) 1936 Cal 628 
(629) : 62 Cal 294. 

[7] Where a company has a bona fide defence to a 
creditor’s claim the creditor’s petition for its winding 
up must be dismissed. (Vol 12) 1925 Bang 128 (128) ; 
2 Bang 575 (DB). 

[8] Creditors must sue where there is bona fide dis- 
pute as to the company’s liability to pay the debt and 
would not be allowed to take advantage of Companies 
Act ; mere failure on the part of a company to comply 
with sta tutory demand does not entitle the creditor to 
ask as a matter of right for the winding up of the com- 
pany. (Vol 16) 1929 Mad 265 (265, 266) * (1883) 23 Ch 
D 210 (215). (The winding up proceedings are not to be 
had recourse to for the purpose of recovering a disputed 
debt). 

[9] Where the object of the creditor’s petition to 
wind up the company is to bring pressure upon tbe 
company in order to ma^e it pay the creditor's debt 
cheaply and expeditiously which the company desires 
to dispute in the Civil Court, the petition -is an abuse of 
the process of the Court and should be dismissed. 
(Vol 12) 1925 Mad 199 (201) : 48 Mad 267 (DB). 

[10] In ascertaining the debts of the company, the 
sums under items such as “calls in advance”, “share 
suspense”, “forfeited shares account” and “deposit 
against premium” which the company could not be 
called upon to pay immediately cannot be taken into 
account. The items such as “loans”, advances” and 
“outstanding liabilities” must however, be considered. 
(Vol 28) 1941 Pat 603 (604) : 20 Pat 538. 

[11] As to when a company is to be deemed unable 
to pay debts, see S. 163. 

7. Clause (vi)— ‘’Just and equitable.” — [1] The 
words “just and equitab’e” in S. 162 (vi) are not neces- 
sarily eyisdem geyieries with reasons given in the 
preceding clauses of the section. (Vol 12) 1925 Mad 
489 (489, 490) ; 48 Mad 448 (DB) * (Vol 16) 1929 Bom 
8 ( 11 ). 

[2] Though the Court is not bound to construe 
S. 162 (vi) as only covering grounds of a like nature 
with those specified in S. 162 (i) io (v) yet it wBi .re- 
quire grounds of a like magnitude before acting under 
the clause, and it is only in extreme cases that it will, 
at the suggestion of the minority, disregard the wishes 
of the domestic forum, and condemn the company to 
extinction. (Vol 6) 1919 Low Bur 29 (30). 

[3] No general rule can be laid down as to the nature 
of the circumstances which have to he borne in mind in 
considering whether tbe case comes within the phrase 
••Just and equitable” for purposes of winding up. Tbe 
decisive question must be whether at the date of tbe 
presentation of the winding up petition there is any 
reasonable hope that tbe object of trading at a profil 
with a v^ew to which the company was formed can he 
attained. In considering that question tbe guarantee 
of the preference shares snould bp left out of sight 
except lu so far as it may have biassed the evidence on 
either side. 

Where there was no question of a deadlock nor ^ 
there any question of share-holders who had the voting 
power using that power for their own commercial iute 
rests outside the company in disregard of the interest 
of a mkiority, nor was there any question of imprope 
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Section 162 (contd.) 

management of the company by the directors who were 
in control and the problem involved was ot the nature 
of a business problem it was held if there was at the 
reIe\aDt time a reasonable hope of tiding over the 
period of deep depression and of emerging into a region 
m ^vhich the company might reasonably expect to 
carry on at a profit, there would be no sujBhcient reason 
why the Court should wind up the company under the 
just and equitable clause — Begarding future prospects 
the Court should not impose its views but form a best 
opinion on the evidence of people having practical 
knowledge of that trade. The desires of the share- 
holders should not be disregarded because preference 
sbare-holders are interested in liquidation. (Yol 23) 
1936 PC 114 (121) (PC). 

[4] The power under S. 162(vi) should not be exer- 
cised unless there is very strong ground for acting upon 
it, because the companies are governed by a majority 
of their own members and where there is a domestic 
tribunal which has powers to decide upon a question, it 
should if possible, be left to that domestic tribunal. 

Where a company is not shown to have been con- 
ceived and brought forth in fraud or to be one whose 
substratum is gone, the mere fa 2 t that the applicants 
apprehended that the assets of the company will be 
frittered away and that loss instead of gain would- 
result from the company continuing to work is no 
ground for winding up the company under S. 162(vi) 
(Yoi 4) 1917 All 347 (349) : 39 AU 334. 

[5] To bring a company within the “just and equi- 
table” clause it must be shown that the substratum of 
the company has gone or that a deadlock has arisen in 
the sense that it is not possible for the company to 
carry out the objects for which it was formed. (Yol 18) 
1931 Cal 692 (696) : 58 Cal 716 (Held on facts that 
an order for winding up was not called for). 

[6] The sub-stratum of the company is deemed to 
be gone when (a) the subject-matter or the company is 
gone, or (b) the object for which it was incorporated 
has substantially failed, or (e) it is impossible to carry 
on the business of the company except at a loss which 
means that there is no reasonable hope that the object 
of Jljuading at a profit can be attained, or (d) the exist- 
ing and probable assets are insufficient to meet the 
existing liabilities. When none of these four tests can 
apply to the facts of the case, the company cannot be 
wound up. It is for the petitioner for winding up to 
prove that the test is satibtied. (Yol 29) 1942 Bom 
231 (235, 236) ^ (Yol 7) 1920 Cal 722 (723) : 47 Cal 
654 (DB'. 

[7] In a petition for winding up a company, the 
Court will refuse to give decision as to the probable 
success or non-success of the company as a commercial 
speculation. (Yol 29) 1942 Bom 231 (235). 

[8] In the following oases it was held that it was 
“just and equitable” to wind up the company: — 

(i) Where the directors exercised a dominating in- 
fluence on the management of the company and the 
managing director was able to outvote the minority 
and retain profits, and shareholders did not receive a 
copy of the balance sheet, nor was the auditor’s report 
read at the general meeting or attached to the balance 
sheet, and dividends were not regularly paid it was held 
that there were suflScient grounds to allow a winding up 
application. (Yol 12) 1925 Mad 489 (489, 490) : 48 
Mad 448 (DB). 

(ii) A bank had no properly constituted directorate 
and had not issued any baknee sheet for more than 


five years. Its accounts had not been properly audited. 
The cash balance had dwindled, and the business was 
almost at a stand still, and the meetings of the share- 
holders were not regularly held : 

Held that a proper case was made out for an older 
for the compulsory winding up of the bank under S. 162 
(vi). (Yol 19) 1932 Lab 571 (574) : 13 Lab 603. 

(iii) Satutory demand under S. 163 (1) n®t complied 
with — Affairs of company in moribund condition — 
Company unable to pay debt and unable to raise money 
— No prospect of work being resumed for appreciable 
time — Company held should be wound up. (Yol 17) 
1930 Lab 777 (779) (DB). 

(iv) Where it appeared from the auditor’s report tha^ 
there had been defalcation of certain funds and tha^ 
attempts were made to cover up the defalcation by vari“ 
ous devices and charges of dishonesty and mismanage" 
ment were levelled against one another by the different 
parties, it was held that the case was one in which the 
conduct of some officers of the company would require 
investigation and as this could only be obtained in 
winding up by the Court, considerations of justice and 
equity were more in favour of a compulsory winding up 
than voluntary liquidation, (Yol 24) 1937 Oudh 377 
(379). 

(v) Where a person who was adjudicated insolvent 
transferred large estates to a private limited company 
in which he had 90 per cent of shares and over which 
he had complete control it was held that the Company 
should be wound up. (Yol 15) 1928 Kang 36 (39, 40) : 

5 Bang 685 (DB). 

(vi) A press which was a limited concern was 
leased to certain person who subsequently leased it to 
another at large profits — Numerous share-*holders had 
also to file suits against the company for recovering 
dividends to them — Chairman was found not authorised 
to give receipt on behalf of persons named in the divi- 
dend warrant. 

It was held that under S. 162 (vi) it was just and 
equitable that the company should be wound up. (Yol 
17) 1930 Mad 240 (241, 242) : 53 Mad 38 (DB). 

(vii) Where the main object of a company Is the 
conduct of a lottery, the mere fact that some of its 
objects were philanthropic will not prevent the com- ' 
pany from being ordered to be wound up as being one 
formed for an illegal purpose. The purpose would still 
be illegal even where the illegal business is merely 
annexed to the real one which is philanthropic. (Yol 20) 
1933 Mad 16 (20) : 56 Mad 26 : 33 Cr L Jour 792 
(DB). 

(viii) It is particularly by the duty of the courts in 
India to see that directors and other officers of com- 
panies carry out their duties honestly and to punish 
them if they do not. Compulsory liquidation under the 
Court affords the best opportunately of performing this 
duty when there is a prima facie case of dishonesty 
against the officer of a company. (Yol 22) 1935 Lah 
779 (783) ; 16 Lah 1029 (SB). 

(ix) Where as a result of an onerous contract with 
a creditor, the company loses its identity and the credi- 
tor becomes de facto the company with a power to bring 
it to an end whenever it suited him and in accordance 
with the stipulations of the contract aeiizes the machi- 
nery and plant of the company with the result that 
the company is unable to carry on its business and to 
pay its debts, it is just and equitable to wfnd up the 
company. (Yol 28) 1941 TO X0« (109) (PC). 
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Company when deemed 163. a[(2)] A compaay sball be deemed to be unable to pay its 

unable to pay its debts. 

(i) if a creditor, by assignment or otherwise, to whom the company is indebted in a sum 
exceeding five hundred rupees then due, has served on the company, b[by 
causing the same to be delivered by registered post or otherwise] at its registered 
office, a demand under his hand requiring the company to pay the sum so due and 
the company has for three weeks thereafter neglected to pay the sum, or to secure 
or compound for it to the reasonable satisfaction of the creditor ; or 

Hi) if execution or other process issued on a decree or order of any Court in favour of a 
creditor of the Company is returned unsatisfied in whole or in part ; or 

Hii) if it is proved to the satisfaction of the Court that the company is unable to pay its 
debts, and, in determining whether a company is unable to pay its debts, the Court 
shall take into account the contingent and prospective liabilities of the company. 


Section 162 (contd.) 

[9] In the following cases it was held that tbe com- 
pany should not be wound up under S. 162 (Vi) : — 

(i) Mere fraud in the promotion, or fraudulent mis- 
representation in the prospectus, will not be sufficient 
to found a winding up order, for, the majority of tbe 
share-holders may waive the fraud. (Vol. 9) 1922 Cal 
365 (373) ; 49 Cal 399 (DB). 

(ii) The fact that the company is working at a loss 
is no ground for winding it up, especially when not a 
single share-holder has come forward to support the 
petition for winding up. (Vol 30) 1943 Lah 109 (113): 
ILB (1944) Lah 47 (DB). 

(iii) In the absence of fraud in conception of a com- 
pany or where it is not one whose substratum is gone, 
the mere fact that the applicants apprehended a loss 
from a further working is no ground for winding up 
the Company und^^r this Clause. (Vol 4) 1917 All 347 
(349) : 39 All 334. 

(iv) An ultra vires transaction on the part of direc- 
tors is of itself not sufidcient reason for a winding up 
order since other remedies are available to aggrieved 
share-holders. (Vol 19) 1932 PC 1 (10) : 58 Ind App 
416: 55 Mad 180 (PC). 

(v) To justify a winding up order on the ‘just and 
equitable’ rule it is necessary to prove a lack of confi- 
dence in the conduct and management of the Company’s 
aS^irs by the directors. The fact that a managing 
director has a preponderating voice in the company by 
reasons of his owning or controlling a large number of 
shares or that the dividends have not been paid regu- 
larly is by itself no reason for winding up a company. 
(Vol 19) 1932 PC I (6) : 58 Ind App 416 : 55 Mad 180 
(PC) (Beversing (Vol 12) 1925 Mad 683 (DB)). 

• (vi) The fact that the dividends had not been paid 
regularly is no ground for winding up tbe company. 
(Vol 19) 1932 PC 1 (6) ; 58 Ind App 416 : 55 Mad 180 
IKl). 

(vii) The misconduct of directors and the fact that 
the business has been carried on at a heavy lops, are 
per se not grounds on which the Court would order a 
winding up of the Company. (Vol 29) 1942 Bom 231 
(237, 238). 

(viii) Per Tek Chand J — Failure of a scheme for 
resuscitation of a company is not by itself sufficient to 
justify a winding up order being made. S. 153 provides 
not merely for resuscitation or re-organization of com- 
panies but also for scheme of arrangement which pro- 
vides an alfcesnaiave mode of liquidation. (Vol 22) 1935 
(785): 16 Lah 1029 (SB). 


(ix) Court can in extreme case wind up a company 
at the instance of a share-holder though he is not sup- 
ported by a majority of share-holders. But so long as 
the company has a chance of producing profit, there 
should be no interference. Where the company lost five 
out of total paid up capital of 7 lacs and a share- 
holder applied to wind up the company but tho majo- 
rity of the share-holders opposed it and under the 
mananagement the company showed progress it was 
held that the Court should not interfere and wind up 
the company. (Vol 16) 1929 Bom 8 (10, 11). 

(x) In considering whether company should be 
wound-up under the just and equitable clause the 
sums due to the company from the debtors, agent 
and policy holders and the value of its tangible assets 
in the form of furniture, motor cars, books, sta- 
tionery etc. should be taken into account. (Vol 28) 1941 
Pat 603 (604, 606) : 20 Pat 538. 

(ix) Fraud in promotion, or fraudulent misrepresen- 
tation in the prospectus is not ground for winding up, 
for majority of share-holders may waive the fraud. 
(Vol 9) 1922 Cal 365 (373) : 49 Cal 399 (DB). 

8. Winding up of Insurance company. — [1] When 
an Insurance company is sought to be wound up under 
S. 162 (vi) the Court must satisfy itself by evidence 
whether there was any reasonable hope of trading at 
a profit. Where there are no hopeful prospects, the 
fact that the Insurance Superintendent has not taken 
any steps deserves consideration, though it is not a 
deciding factor. (Vol 28) 1941 Pat 603 (605) : 20 Pat 
638. 

[2] As to additional grounds for winding up an 
insurance company, see section 54, Insurance Act, 
1938. 

SECTION 163— Synopsis. 

1. Clause (i)~ Creditor's demand. 

2. Clause (ii)— Execution of decree. 

3. Clause (iii) — Unable to pay its debts." 

1. Clause (i)— Creditor's demand [1] S. 165 

merely provides when a Company is to be deem^ 
unable to pay its debts and lays down a special rule of 
evidence the eSect of which is that if the notice provid- 
ed for by S. 163 (1) (i) is given and default is made the 
company is conclusively presumed to be unable to pay 
its debts. Once a notice is properly given and default 
is made it is not open to the debtor to show that inspite 
of the non-payment of the debt, he is in a position to 
pay his debt. (Vol 14) 1927 Bang 306 (307) : 5 Bang 
483. 
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c[(5) The demand referred to in clause (i) of sub-section (1) shall be deemed to have been 
duly ^iven under the hand of the creditor if it is signed by an agent or legal adviser duly autho- 
rised on his behalf, or in the case of a firm if it is signed by such agent or by a legal adviser or 
any one member of the firm on behalf of the firm]. 

ri882— S. 129; (1908) 8 Edw. VII. C. 69— S. 130; (1929) 19 and 20 Geo. V. C. 23— S. 169.] 

Li rrVifi nrifrinal S. 163 was re-numhered as sub-section (1) of that section by the Indian Companies {Amend- 
ment) Act, 1936 (22 [XXII] of 1936), S. 88. [15-1-1937]. 

[b] SubstitnUd ibid, for “by leaving the same’ . 

[c] Inserted, ihid. 


164 . Where the High Court makes an order for winding up a company under this Act, it 
may, if it thinks fit, direct all subsequent proceedings to be had in Districf 
Winding up ^ may be j and thereupon such District Court shall, for the purpose of wind- 

referred to District Cour . company, be deemed to be “the Court” within the meaning ot 

this Act, and shall have, for the purposes of such winding up, all the jurisdiction and powers of 
the High Court. 

[1882— S. 218.] 


Section 163 (contd.) 

[2] The statutory demand under Cl, (1) (i) S. 163 
must ba in strict compliance with the provisions of that 
clause, and if those provisions are not literally complied 
with, the demand, though followed by neglect of the 
company to pay the debt cannot be made the basis of 
presumption that the company is unable to pay its 
debts. S. 163 Sub-S. (1) (i) imposes a penal obligation 
upon the company and has therefore, to be strictly con- 
strued. (Vol 23) 1936 All 840 (844) : ILB (1937) All 
210 * (Vol 18) 1931 Cal 692 (694) : 58 Gal 716. 

[3] Though a statutory notice under S. 163 (1) (i) 
has not been properly served, the petitioners for wind- 
ing-up can show’ aliunde tbat the company is unable 

to pay its debts ; and failure to pay an undisputed debt 
would be, as a rule conclusive of this. (Vol 18 j 1931 
Cal 692 (694) : 58 Cal 716. 

[4] Mere service of notice by a creditor on a solvent 
company does not entitle the creditor to a winding up 
order if the company bona fide disputes the existence of 
the debt. (Vol 23) 1936 All 840 (845) ; ILB (1937) 
All 210- 

[5] Company must be in default at the time of 
service of notice of demand. (Vol 14) 1927 Cal 625 
(626) : 64 Cal 345 (DB). 

[6] A limited liabihty company must necessarily act 
through its officers and authorised agents. A demand 
of debts due to company under the band of its manager 
must, therefore, be deemed to be a demand under its 
hand within clause (i). (Vol 23) 1936 AU 840 (844) : ILE 
(1937) AU 210. 

[7] In view of Sub S- (2) newly inserted by the Act 
of 1936, the following cases decided before the amend- 
ment, are no longer good law : 

A demand by the solicitors of a creditor is not 
sufficient. (Vol 14) 1927 Cal 625 (626) ; 54 Cal 345 
(DB) m (Vol 18) 1931 Bang 306 (309) : 9 Bang 323 
(DB) * (Vol 18) 1931 Bang 306 (310) : 9 Bang 323 
(DB). 

« 2. Clause (ii) — Execution of decree. — [l] In 

the case of a judgment-debt, if execution for the recovery 
of that debt has been taken and has remained uusatis- 
fied, the Court is, in accordance with clause fii) bound 
to presume that the company is unable to pay its debts. 
Nevertheless, the decree-holder is not barred from 
making a demand for payment of the judgment-debt by 
a notice in accordance with clause (i), without having, 
recourse to execution proceedings. In such a case if the 
demand remains unsatisfied for three weeks, the pre- 
sumption enjoined by this section necessarily follows. 
(Vol 23) 1936 All 840 (845) : ILB (1937) All 210. 


3. Clause {iii)— ^’Unable to pay its debts." — 

[1] If the Court is satisfied that the company on a 
general perusal of its balance-sheet cannot pay its debts, 
in other words, that its assets are not sufficient to satisfy 
its liabUities, that would enable the court to order its 
winding-up. (1910) S4 Bom 533 (538). (Case under 
S. 129 (c) of Act of 1882 (now S, 163 (1) (iii) (Vol 19) 
1932 Lah 571 (574) : 13 Lah 603. 

[2] In a petition for windmdg up of a company the 
Court will not go behind the balance sheet duly audited 
by the auditors more so when it was open to the peti- 
tioner share-holder to question the same in other pro- 
ceedings. (Vol 29) 1942 Bom 231 (236). 

[3] While two suits were pending one by the com* 
pany against the creditor and another by the creditor 
against the company, a winding up petition was present- 
ed by the creditor on the ground that the company was 
unable to pay its debts. On the company’s application 
for removal of the* creditor’s petition from the file of the 
Court, the Court dismissed the creditor’s petition ; 
Held that the proper procedure was to stay the peti- 
tion till the disposal of the suits. (Vol 7) 1920 Cal 
1004 (1006) (DB). 

[4] If on materials before Court there is no evidence 
to justify the finding that company is unable to pay 
its debts, creditor should not be * allowed to lead oral 
evidence to prove it. (Vol 18) 1931 Bang 306 (309) : 
9 Bang 323. 

[5] See also under S. 162 (v). 

SECTION 164-Note 1. 

[1] under S. 164, the District Judge has, for pur- 
poses of winding up, all the jurisdiction and powers of 
the High Court and therefore can order attachment 
before judgment of property situate beyond his jurisdic- 
tion. (Vol 15) 1928 Lah 376 (378). 

[2] The additional District Judge has same jurisdic- 
tion as the District Judge to make orders in the winding 
up of a company. (Vol 9) 1922 PC 361 (362) (PC). 

[3] When applications are made to the High Court 
for directing District Courts concerned to enforce pay- 
ment orders made by another High Court in the matter 
of winding up of the company, the High Court cannot 
authorise the official liquidator to apply to the District 
Courts concerned for enforcing the order Under S. 164. 
The proper procedure is that the payment orders should 
be treated in the same manner as a decree passed by the 
High Court in which it is filed and transferr^ for 
exeeution to the respective District Courts, (Vol 14) 1927 
Mad 271 (271, 272). 

[Bui fidd (Vol 6) 1919 Ail 25 (26) (DB)]. 
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Transfer of winding 165. If during the progress of a winding up in a District Court it is 
up from one District. made to the appear to the High Court that the same could be more con. 
veniently prosecuted in any other District Court having jurisdiction to wind up companies, the 
High Court may transfer the same to such other Court, and thereupon the winding up shall proceed 
in such other District Court. 
fl882-S. 219] 

166. A.n application to the Court for the winding up of a company shall be by petition presen- 
Provisions as to appli- ted, subject to the provisions of this section, either by the company, or by 
cations for winding up. any creditor or creditors (including any contingent or prospective creditor 
or creditors), contributory or contributories, or by all or any of those parties, together or separately 
^[or by the registrar] : 

Provided that — 

{a) a contributory shall not be entitled to present a petition for winding up a company 
unless — 

(i) either the number of members is reduced, in the case of a private company, below 
two, or, in the case of any other company, below seven ; or 

(^^) the shares in respect of which he is a contributory or some of them either w^ere origi- 
nally allotted to him or have been held by him, and registered in his name, for at 
least six months during the eighteen months before the commencement of the 
winding up, or have devolved on him through the death of a former holder ; 

\(aa) the registrar shall not be entitled to present a petition for winding up a company — 

(i) except on the ground that from the financial condition of the company as disclosed in 
its balance-sheet or from the report of an inspector appointed under section 138 it 
appears that the company is unable to pay its debts, and 

(u) unless the previous sanction of the ^[Central Government ] has been obtained to the 
presentation of the petition : 

Provided that no such sanction shall be given unless the company has first been afforded an 
opportunity of being heard.] 


SECTION 165-Note 1. 

[1] Under this section the High Court may transfer 
proceedings from one District Court to another District 
Court. The power of the High Court to transfer such 
proceedings to its* own file is governed by Section 141 
read with Section 24, Civil P C. (1886) 9 All 180 (182) 
(BB). 

SECTION 166-.Note 1. 

[1] Petitioner must make out a case for winding up 
of company in the petition. He cannot fish out a case 
from deponents of the company or from inspection of 
the company’s accounts. (Yol 29) 1942 Bom 231 (237). 

[2] Members who have paid up their share capital 
fully can apply for winding up as they are contributo- 
ries. The qualification in S. 156 (4) does not make him 
1^3 a contributory. (Yol 17) 1930 Mad 240 (241) : 53 
Mad 38 (DB). 

[3] A person who holds a power-of-attorney from 
executor of a deceased ehare-holder and whose name 

been entered in the share ledger can apply for 
winding up as a contributory. (Yol 24) 1937 Oudh 377 
(378, 379). 

[4] Share-holders whose shares have been forfeited 
but who had not ceased to be members for one year 
before commencement of winding up are contributories 
entitled to apply for winding up if the shares were held 
by them and registered in their names for more than 
^ months before commencement of winding up. (Yol 
19)m2liah57l{572). 


[5] A petition by a share-holder for winding up 
stands on a different footing to a petition by a credltor- 
It should be more closely scrutinised on presentation* 
(Yol 1) 1914 Bom 190 (191) : 39 Bom 16 ® (Yol 29) 
1942 Bom 231 (238). 

[6] A share-holder applying for winding up is under 
no disability as compared with contributory nor is he 
under any obligation to satisfy the Court that on wind- 
ing up their would be surplus assets. (Yol 29) 1942 
Bom 231 (238). 

[7] If an application for winding up and liquidation is 
not bona fide the petitioner is to pay entire cost. In the 
absence of clear provision in Companies Act the matter 
is governed by Section 35, Civil P.C. (Yol 21) 1934 Lab 
746 (750) (DB). 

[8] One of the creditors of the company who was not 
supported by any of the other creditors, petitioned for 
winding-up order, alleging irregularities and that an ^ 
investigation into its affairs was necessary. It was held 
that nothing substantial would result from winding-up 
order and that the petition must be dismissed. (1901) 

1 Ch 102- (106). 

[9] In the ease of a demand by a creditor for his 
claim, the company believes it to be fraudulent and un- 
r^sonable at law, and in filing winding up application, 
his object is to bring pressure of insolvency proceedings 
of the company, the petition for insolvency of the com- 
pany must be dismissed. (Yol 1) 1914 Bom 251 (252) : 
39 Bom 47 (DB). 
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(b) a petition for winding up a company on the ground of default in filing the statutory 

report or in holding the statutory meeting shall not be i^resented by any person 
except a shareholder, nor before the expiration of fourteen days after the last day 
on which the meeting ought to hare been held ; 

(c) the Court shall not give a hearing to a petition for winding up a company by a contin- 

gent or prospective creditor until such security for costs has been given as the Court 
thinks reasonable and until a prima facie case for winding up has been established 
to the satisfaction of the Court. 

[ 1882— S. 131, 132 ; (1908) 8 Edvr. VII, C. 69—8. 137 (1) ; (1929) 19 and 20 Geo. V, C. 23— S. 170 (1)]. 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 fXXII] of 1936), S. 89. [15-1-1937]. 

[b] Substituted by A. O- for “Local Government.’* 

Objects and Reasons. 

Amendments made in 1936 — Clause (jaci ), — “We consider that the local Government should not sanction the 
presentation of a pelition by the registrar for winding up a company without first hearing what the company has 
to urge to contrary.”S.C.R., 1936. 

167 . An order for winding up a company shall operate in favour of all the creditors and of all 
Efiect of winding up the contributories of the company as if made on the joint petition of a 
order. creditor and of a contributory* 

C (1908) 8 Edw. VII, C. 69— S. 138 ; (1929) 19 and 20 Geo. V, C. 23— S. 178.] 

Commencement of 168 . A winding up of a company by the Court shall be deemed to 

winding up by Court. commence at the time of the presentation of the petition for the winding up. 
[1882— S. 133 ; (1908) 8 Edw. VII C. 69— S. 139 ; (1929) 19 and 20 Geo. V, C. 23— S. 175 (2).] 

169. The Court may, at any time after the presentation of the petition for winding up a eom- 
Court may grant in- pany under this Act, and before making an order for winding up the 

junction. company, upon the application of the company or of any creditor or contri- 

butory of the company, restrain further proceedings in any suit or proceeding against the com- 
pany, iii)on such terms as the Court thinks fit. 

[1882— S. 134 : (1908) 8 Edw. VII, C. 69— S. 140 ; (1929) 19 and 20 Geo. V. C. 23— S. 172.] 

170. (1) On hearing the petition the Court may t dismiss it with or without costs, or adjourn 
Powers of Court on the hearing conditionally or unconditionally, or make any interim order 

hearing petition. Or any ofher order that it deems just, but the Court shall not refuse to 

make a winding up order on the ground only that the assets of the company have been mortgaged 
to an amount equal to or in excess of those assets, or that the company has no assets. 

is) Where the petition is presented on the ground of default in filing the statutory report 
or in holding the statutory meeting, the Court may order the costs to be paid by any persons who 
in the opinion of the Court, are responsible for the default. 


SECTION 167— Note 1. 

[1] In matter of liquidation the rules relating to 
bankruptcy, as far as possible, apply when company goes 
into liquidation ; a secured creditor may realise his 
security and prove for £iny outstanding balance. The 
remaining assets would be liable for such principal and 
interest as was due on the date of the winding up order. 
(Vol 9) 1922 Lah 281 (285) : 3 Lah 59 (DB). 

SECTION 168— Note 1, 

[1] A voluntary winding up shall be deemed to 
commence at the time of the passing of the resolution 
for the voluntary winding up *, see section 204. 

[2] When the company is being wound up, the 
interest upon debts which carry interest ceases to run 
from the date of the winding up order unless the 
assets are enough to pay all debts in full. (Vol 17) 1930 
Mad 10X2 (1015) : 54 Mad 324. 

SECTION 169-Note 1. 

[1] When a company is being wound up voluntarily, 
stay of execution of decrees against it can be granted, 
except in very special circumstances. (*37) ILR (1937) 1 
Cftl6a2(633}. 


[2] Even in cases of voluntary liquidation the Court 
has power, in order to protect the assets of the h ank 
for its other creditors, to stay the execution of the 
decree for costs passed against the bank after liquida- 
tion, in a suit by the bank prior to its going into liquida- 
tion. (Vol 12) 1925 Oudh 630 (630) : 28 Oudh Oas 
197 (DB). 

[3] As to stay of suit after winding up order is made 
see section 171. 

SECTION 170-Note 1. 

[1] Where a petition filed by a creditor of a com 
pany for compulsory winding up, was opposed by the 
company and certain other large creditors on the ground 
that the company though involved had, since the peti- 
tion, entered into an agreement for sale of its property 
to a new company which was proposed to be formed 
and that the order if made would cause loss tolhe 
creditors and share-holders, the Court ordered the peti- 
tion to stand over and allotted time, upon the company 
undertaking not to part with any portion of the purchase 
money except for preliminary expenses and the Com- 
pany was allowed to complete the sale in the mean time, 
(Vol 11) 1924 Rang 108 (109). 
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^[(5) Where the Court makes an order for the winding up of a company it shall , except 
where a liquidator is appointed simultaneously, forthwith cause intimation thereof to be sent to the 
official receiver.] 

[1882— S. 135 ; (1903) 8 Ewd. VII, C. 69— Ss. 141, 65 (9) ; (1929) 19 and Geo. V. C. 23— S. 171.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 936), S. 90. [lo-l- 1937] 

171. When a Winding up order has been made [or a provisional liquidator has been 
Suits stayed on winding appointed] no suit or other legal proceeding shall be proceeded with or 
np order. commenced against the company except by leave of the Court, and sub- 

ject to such terms as the Court may impose. 

[1882— S. 136 ; (1908) 8 Edw. VII, C. 69— S. 142 ; (1929) 19 and 20 Geo. V, C. 23— S* 177.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] oM936), S. 91- [15-1-1987.] 

Objects and Reasons. 


Amendment made in 1936. — Under the section as 
it stood before the amendment in 1936 it was only after 
a winding up order had been made that proceedings 
against a company were stayed. The amendment of 


Section 170 (contd,) 

[2] A fully paid up share-holder is entitled to appear 
and to be beard upon an application to wind-up the com- 
pany. (Vol 18) 1931 Cal 391 (391) : 58 Cal 62 (DB). 

[3] An appeal will lie from an order refusing to wind 
up a company. (1914^ 39 Bom 47 (50) (DB). 

[4] A compulsory winding up order was made against 
a company upon a creditor’s petition. The company 
did not^ appear in the winding up proceedings but ap- 
pealed against the winding up order on the ground that 
the Court erroneously refused to hear a share-holder 
who was desirous of being beard at the time the wind- 
ing-up order was made- The share-holder had not 
appealed. 

Hold that it would be entirely improper to allow the 
company to come in and appeal and fight the battle or 
grievances of an individual share-holder. (Vol 18) 1931 
Cal 391 (392) : 58 Cal 62 (DB). 

[5] When a petition for winding up is dismissed, 
company is entitled to costs. Opposing share-holders 
and creditors are entitled to one set of costs. When 
counsel for the company and counsel for the share- 
holders are instructed by the same solicitors, costs of 
separate counsel may not be given. Of course, th» Court 
can give in a proper case. (Vol 29) 1942 Bom 231 
(239). 

[6] As a general rule a successful party is entitled to 
costs ; but a creditor appearing in a winding up petition 
is not entitled to coste unless he shows reasonable 
ground for appearing. ‘A’, creditor, made a winding up 
petition and notices were served on other creditors who 
wished to oppose. They appeared but supported the peti- 
tion. *A’ was unwilling to pursue the petition and 
other creditors were not willing to undertake the 
burden of petition. Petition was dismissed. Held the 
supporting creditors were not entitled to o6sts. (Vol 
25) 1938 Mad 96 (98) ; ILR (1938) Mad 284 (DB\ 

SECTION 171— Synopsis. 

1* Applicability and scope. 

2. Leave for suit when necessary. 

3. Leave for suit when not necessary. 

4. Leave for appeal or revision, 

5. Leave granted subsequent to institution of 

suit. 


the section made in 1936 follows the English Act, 1929, 
in provdiing that the appointment of a provisional 
liquidator should operate as a stay.— See S. 0. R., 
1936, Cl. 71. 


6. Powers of Court. 

7. Proceedings under section 145, Criminal 

P. C. 

8. This section and section 232. 

9. Waiver. 

1. Applicability and scope. — [1] When there is a 
a question as to whether S. 171 was intended to entail 
as a necessary consequence the dismissal of a suit insti- 
tuted without leave, or whether it was int^ded that a 
suit should be stayed until leave was obtained, as tbe 
words in S 171 were borrowed from English law where 
they had a recognised legal meaning the same meaning 
should be applied to tbe words occurring in the section. 
(Vol 29) 1942 Lab 289 (290) : ILR (1942) Lah 517 
(FB). 

[2] S. 171 applies to liquidation under Court’s super- 
vision (see S. 225 (2) as well as to liquidation by the 
Court. (Vol 15) 1928 All 165 (165) : 50 All 419. 

[3] Knowledge of the winding up order is not neces- 
sary for the application of S. 171. Section has opera- 
tion irrespective of the question of knowledge, (Vol 3) 
1916 Pat 47 (48) (DB). 

[4] “Suit” in section means proceedings instituted ‘ 
by the presentation of plaint in a court of original 
jurisdiction according to S. 26, Civil PC. (Vol 38) 1941 
Lah 392 (394) ; ILR (1941) Lah 760 (PB). 

[5] “Suit” and “action” are interchangeable terms 
so far as procedure in India is concerned. (Vol 29) 
1942 Lah 289 (292) : ILR (1942) Lah 517 (FB). 

[6] The expression *or other legal proceedings* in this 
section need not be confined to original preoeedings in 
a Court of first instance, anologous to a suit instituted 
by means of a petition similar to a plaint. No narrow 
oontruction should be placed upon the words *or other 
legal proceedings’ in this section. The words can and 
should be held to cover distress and execution proceed- 
ings in tbe ordinary Courts (see S. 282). Such proceed- 
ings are other legal proceedings against the company 
as contrasted with ordinary suits against the company. 
(Vol 33) 1946 F0 16(21) [(Vol 32) 1945 All 354: 
ILR (1945) All 352 (DB) affirmed ; ({Vol 28) 1941 Lah 
392 : ILR (1941) Lah 706 (FB) dissented from.) 

[7] The words ‘‘commenced” in S. 171 was put in 
to show that no suit could be instituted or other legal 
proceedings commenced without the leave in question 
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Section 171 (coutd.) 

after tlie company has gone into liquidation. (Yol 23) 
1936 Lah 401 (402) (BB). 

[8] Objection as to want of leave not taken in Court 
of Brst in'stance cannot be raised in appeal. (Yol 20) 
1933 Cal 809 (Sll) (DB). 

2. Leave for suits when necessary. — [l] Where 
the winding up order has been made^ no suit^ or other 
proceedings may be proceeded with against the 
company except by the leave of the Court since s. 171 
would apply. (Yol 19) 1932 Oal 76 (77) : 58 Cal 946. 

[2] Leave under S. 171 of Act means leave by the 
winding up Court and when once given includes all 
enb^idiary legal proceedings arising out of the suit. 
(Yol 6) 1919 All 337 (338) : 41 All 432 (DB). 

[3] Heavy contested money claims against company 
and its agent — Fraud of agent alleged — Leave lo sue 
should be granted. (Yol 14) 1927 Bom 167 (169) tDB). 

[4] Suit under 0. 21. R. 63, Civil P.C. against com- 
pany in liquidation is suit within S. 171 — Sanction of 
Court which ordered winding up is essential. (Yol 28) 
1941 Lah 392 (396) : ILR (1941) Lah 760 (FB). 

[5] A regular suit by an unsuccessful claimant of 
attached property against a company in liquidation is 
not a part of the execution proceeding and cannot 
be commenced without leave of the liquidation Court. 
(Yol 6} 1919 Lah 200 (201) : 1919 Pun. Be. No. 70. 

mh 

[6] No suit can be brought against the voluntary 
and official liquidators after winding up orders without 
leave of Court. (Yoi 4) 1917 Oudh 322 (323). 

[7] The word ‘proceeding’ includes execution pro- 
ce^iugs and require sanction for their continuation 
after winding up order. So where a bank as puisne 
mortgagee was impleaded as party to the suit as well 
as execution proceedings and the bank went into 
liquidation pending such proceedings it was held that 
sanction was necessary to continue the proceedings. 
(Yol 31) 1944 ilai 84 (85). 

[8] Though an application for discharge may not be 
independent proceedings the section requires leave of 
the High Court even for the continuation of insolvency 
proceedings already taken. (’37) 39 Pun LR 717 (717). 

[9] There is no exesption to S. 171 and the leave 
of the Gonrt is essential for the purpose of proceeding 
in execution even in case of decree obtained by the 
Government in respect of a debt due to the Crown. 
(Yol 19) 19^2 Pat 1 (3) (DB) *{Yol 19) 1932 Oal 430 
(431) : 59 Cal 327. 

[See however (Yol 13) 1926 Oal 781 (782): 53 
Cal 328. 

3. Leave for suit when not necessary. — [i] 
When once an action by the Company in liquidation 
itself has been proceeded with and is successful there is 
no necessity for the defendants in the action to obtain 
leave for any defensive proceeding on their behalf, as 
the defendants cannot be said to proceed with or com- 
mence any legal proceedings against the Company. 
(Yol 24) 1937 Lah 926 (929) (DB). 

[2] Winding *up order is no bar to proceedings 
against servant of company as they are not the com- 
pany itself. (Yol 31) 1944 Oudh ll7 (162) ; 19 Luck 
385 : 45 Cr L Jour 333. 

{3] Application for substitution as decree holder by 
a transferee of decree against a Company in liquida- 
tion must be made under S» 47 (3) Civil PC to the 


executing Court and not to tbe winding up Court. 
(Yol 6) 1919 All 337 (337) : 41 All 432 (DB). 

4. Leave for appeal or revision. — [1] Appeal 
or revicion art-ing out of action by company is not 
within S 17] .M-id no leave is necessary. (Yol 25) 
1938 Lah 754 (755) ^ (Yol 5) 1918 Lah 181 
(182) : 1918 Pun Re No. 62 (FB) •s&lYol 23) 1936 Pesh 
97 (100). 

[See however (Yol 38) 1941 All 154 (156) ; ILR 
(1941) All 175 (Decree in favour of company— Appeal 
by judgment-debtor — Company wound up— Leave of 
Court is necessary for proceeding with appeal, ^(Yol28) 
1941 All 335 (335) : ILR (1341) All 565. (Appeal 
against- decree in favour of bank filed wi thin time — 
Bank going into liquidation before filing of appeal — 
Application for leave to continue appeal h one to 
* commence” and not to ‘*Goiitinue”.)] 


[2] Leave to commence an appeal after tbe expiry 
of limitation should not be granted. (Yol 28) 1941 All 
335 (336) : ILR (1941) All 565. 

£3] Where a company in liqudation itself starts 
execution proceedings, it is not entitled to rely on S. 171 
Companies Act, to debar persons from raising of sec- 
tions under O. 21, R. 58. Order refusing to entertain 
objections is open to revision. (Yol 23) 1936 Pesh 185 
(186). 

[See however (Yol 3) 1916 Lah 24 (24) ; 1916 Pun 
Ee No. 9 (DB) (Company suing petitioner for sum due 
and obtaining decree which is confirmed on appeal 
Petitioner filing revision — Company becoming insolvent 
iu the meanwhile and winding up order passed — ■ 
Court’s leave must be obtained to take revision proceed- 
ings.) 

5, Leave granted subsequent to the institution 
of suits. — [Ij Leave to continue action should be given 
only when there arises some question which cannot be 
determined satisfactorily in the winding-up proceedings. 
(Voi 5) 1918 Lah 364 (364) : 1918 Pun Be No. 93. 

[2] Suit against Company in liquidation instituted 
without leave- — Application made for leave before expiry 
of limitation but leave granted after limitation— Dis- 
missal of suit is improper. (Yol 29) 1942 Lah 289 
(291): ILR (1942) Lah 517 (FB) {(Yol 23) 1936 Lah 401 
(overruled).) (Yol 17) 1930 All 503 (504) : 62 All 
430 (DB). 

[See however (Yol 27) 1940 Cal 166 (167) : ILR 
^1939) 2 Cal 425]. 

6. Powers of Court.— [1] Though ordinarily tbe 
Court should Hot exercise its discretion under the sec- 
tion, to permit proceedings which would have the efiect 
of giving priority to any particular 

tional oases it may. (Yol 19) 1932 Pat 1 (3) (D®)- 

[2] Judge to whom application for l^ve under S, 171 
is presented can adjudicate upon question of title 

by unsecured creditor whose claim is disputed by ofBc^ 
liquidator. (Yol 29) 1942 Oudh 417 (420) ; 18 Luck 110 
(DB). 

[3] Secured creditors prayer for leave to sue should 
be granted unless share 

it. (Yol 19) 1932 Lah 475 (476) (DB) * (Yol 16) 1929 
All 363 (360) : 51 All 695 (FB). 

[4l Ordar in suit against a company to be oontinued 
after winding-up order does not amount to permission 
to institute suit, Lower Court’s discretion m the maijto 
should not be interfered with in 
altogether wrong. (Yol 4) 1917 Lah 391 (392) : 1917 
Pan Be No. 13. 


218 A. H« 
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a[171&. ( 1 ) For the purposes of this Act, so far as it relates to the winding up companies 
Vacancy in the office by the Court, the term ** official receiver” means the official receiver, 
of liquidator. attached to the Court, or, if there is no such official receiver, then such 

person as the l^ECentral Government] may, by notification in the [official Gazette], appoint for 
the purpose. 

(j8) On the making of a winding up order, the official receiver shall become the official 
liquidator of the company and shall continue to act as such until his further continuance is termi- 
nated by an order of the Court. 

(5) The official receiver shall as such official liquidator forthwith take into his custody and 
control all the hooks, documents and the assets of the company. 

(4) The official receiver shall be entitled to such remuneration as the Court shall fix.] 

[a] Inserted, by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936) S. 22. [15-1-1937]. 

[b] Syhsiituted by A. 0. for “Local Government.” 

[c] Buhstituted by A. 0. for “Local official Gazette.” 

Objects and Reasons. 

“ Inconvenience has been experienced through the become the liquidator until some other person is ap- 
office of the official liquidator remaining vacant after a pointed by the Court aud can undertake the work.” — 
winding up order has been made. This clause is design- S. 0. B., 1939 
^ to secure that a public officiel shall automatically 

Copy of winding up 172. ®'[(i) On fehe making of a winding up order it shall be the duty 

order to be filed with petitioner in the winding up proceedings and of the company to 

regis rar. registrar a copy of the order within a month from the date 

of the making of the order.] 


Section 171 (contd.) 

[5] Suits by secured creditors previously allowed to 
to be proceeded with should not be stayed pending 
adjudication and priority among creditors by winding 
up Court. (Vol 12) 1925 Cal 916 (918, 919). 

[el Where leave was required by a person claiming 
two reliefs (1) specific performance of an agreement to 
mortgage and (2) Simple money demand against a com- 
pany the effect of granting which would result in con- 
verting him from the position of an unsecured creditor 
into a secured one, It was held that the Court had 
discretion to grant leave on condition that he should 
dect between enforcing one of the two claims. (Vol 14) 
1927 Bom 167 (173, 174) (DB). 

[7] Leave granted or refused under S. 171— Only 
Appellate Court can question the propriety of it. (Vol 
17) 1930 All 503 (504) : 52 All 430 (DB). 

[8] Suit by the contributories after winding up order 
is not competent. The matter can be decided only by 
Court conducting the liquidation. (Vol 4) 1917 Lah 391 
(392) : 1917 Pun Be No. 13. 

[9] Creditor required to prove claim against liquida- 
ted company net doing it within time — He asked to be 
allowed to prove his claim by a suit — He failed to file a 
suit even within extended time — The creditor again 
applied to the Court to have his claim adjudicated in 
the liquidation proceeding itself. — The Court dismissed 
it — This was appealed against. Held in appeal that 
having preferred to have his claim adjudicate d by a 
suit he could not be allowed to ask the court to change 
the pxoceedure he himself had chosen. (Vol 28) 1941 
Mad 855 (856, 857) (DB). 

[10] Where pronote in favour of a Bank under 
liquidation is endorsed in favour of another Bank and 
the latter contemplates to file a suit on the basis of the 
same against the original debtor of the bank in liquida- 
tion prima fade the bank in liquidation is a proper 
party to the suit and the latter bank apply for per- 
mi^ion to take the Bank in liquidation a party to the 
suit the permission as a rule should be granted against 
the bank under liquidation. (Vol 21) 1934 Lah 328 
<828J. 


7. Proceedings under S. 145 Criminal P. C. — 
[1] S. 171 is not meant to override an express enact- 
ment in S. 145 Or. PC by which a magistrate, if satis- 
fied that a dispute likely to cause a breach of the peace 
exists, is bound to call on the parties to attend his court 
and put in their claims as regards actual possession. 
(Vol 20) 1933 Cal 433 (434) : 34 Cr L Jour 640 
(DB). 

8. This section and S. 232, — [1] S. 232 has nothing 
to do with S. 171. S. 232 simply says that certain pro- 
ceedings shall be void but that, if they are by the 
Government, they shall not be void. S. 171 refers to 
any suit or legal proceeding. The initiation by the 
Income Tax Officer of steps to recover the amount of 
the assessment under S. 46, Income Tax Act, and the 
prosecution by the collector of those steps amount to 
“commencing” or “proceeding with” a “Suit or other 
legal proceeding”. The income tax department canuo# 
therefore without the leave of the winding up Court, 
continue the proceedings for summary collection of the 
Income Tax claimed outside the winding up. (Vol 32) 
1945 All 354 (356, 359, 360, 363) : ILB (1945) All 352 
(DB). 

9. Waiver. — [1] The bar created by section 171 
cannot be waived by liquidators in a way as to require 
them to admit a claim under decree rendered inoperative 
by that bar. (Vol 15) 1928 All 165 (166) ; 50 All 419. 

SECTION 171 A—Nota 1. 

[1] Official liquidator, like the official receiver ap- 
pointed by the Court in insolvency proceedings is an 
official of the Court and has been vested with powers 
under the Companies Act and as such he is a public 
servant within the meaning of the term. (Vol 21) 1934 
Oudh 158 (162) : 9 Luck 677. 

SECTION 172— Note 1. 

[1] If a company is wound up whether by the Court 
or voluntarily, any contract of management made with 
a managing agent shall be thereupon determined ; 
seetion STB (e)> 
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(^) On the filing of a copy of a winding up order, the^registrau shall make a minute thereof 
in his books relating to the company, and shall notify in the b^Official Gazette] that such an order 
has been made. 


(3) Such order shall be deemed to be notice of discharge to the servants of the company, 
except when the business of the company is continued.] 

[1882— S. 137 ; (1908) 8 Edw, VII, C. 69— S. 143 ; (1929) 19 and 20 Geo. V, C. 23— S. 176.] 

[a] Siibsiitufed by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 93, for the original 

sub-section, [15-1-1937] 

[b] Substituted by A. 0. for “local offizial Gazette.’* 

"^Objects and Reasons. 

Amendment made in 1936. — Under the old Section 172 the duty of filing with the registrar a copy of the 
winding up order was laid on the company. Such duty is now both on the company and the petitioner.— See 
S.C.R., 1936. 


Power of Court to stay «phe Court may at any time after au order for winding up, on 

winding up. application of any creditor or contributory, and on proof to the satis, 

faction of the Court that all proceedings in relation to the winding up ought to be stayed, make 
an order staying the proceedings, either altogether of for a limited time, on such terms and condi- 
tions as the Court thinks fit. 

[1882— S. 138; (1908) 8 Edw. VII. C. 69 S. 144 ; (1929) 19 and 20 Geo. V, C. 23— S. 202 (1)]. 


Court may have regard 
to wishes of creditors or 
contributories- 


175. The Court may, as to all matters relating to a winding up, 
have regard to the wishes of the creditors or contributories as proved to 
it by any sufidcient evidence. 


[1882-S. 140 ; (1908) 8 Edw. VII, C. 69— Ss. 145, 201, 219 ; (1929) 19 and 20.Geo. V, C. 23— S. 288.] 


SECTION 173— Note 1. 

[1] In the exercise of its jurisdiction with refercnc® 
to staying proceedings under an order for the winding 
up of a company, the Court should, so far as possible, 
act upon the principles which are applicable in exercis. 
ing jurisdiction to annul an adjudication in insolvency 
against an individual. (1903) 2 Ch. 174 (180, 181). 

[2] Courts in India have power to make order for 
stay of proceedings under voluntary winding-up under 
S. 216 read with S. 173. The Court has to see whether 
stay of proceedings will be conducive or detrimental 
to commercial morality and in the interest of public 
at large. Where the company was insolvent and its 
resolution to be wound up was passed with a view 
to its being started after the claims of the creditors had 
been satisfied, proceedings were stayed subject to the 
condition that all share-holders should be given option 
of retiring from the company or continuing to be its 
members, (Vol 6) 1919 Iiah 305 (306) (DB). 

[3] Application for winding up of a company on the 
ground of mismanagement must fail or succeed on the 
materials already adduced and cannot be made to stand 
over till after completion of the investigation into the 
affairs by Registered Auditors appoint^ by the direc- 
tors. (Vbl 29) 1942 Bom 231 (238). 

[4] Where a petition filed by a creditor for the com- 
pulsory winding up of a company was opposed by 
the company and other large creditors the petition was 
stayed in order to enable the company to complete an 
agreement entered into by it for sale of its property to 
a new company which was proposed to be formed. 
(Vol 11) 1924 Rang 108 (109). 

[5] As to what matters should he taken into cortsr 
deration while refusing or postponing a stay of winding 
up proceedings, see (1903) 2 Ch 174 (184), 


SECTION 174— Note 1. 

[1] For the purpose of ascertaining their wishes the 
Court may direct meetings of the creditors and contri- 
butories to be called ; see s. 239. 

[2] Object of compulsory winding up of company 
is closing down its business. In ordering compul^ty 
winding up Court should have regard to wishes of 
majority of creditors and if petition for compulsory 
winding up is opposed by majority of creditors. Court 
should not ordinarily grant petition. (Vol 19) 1932 
Bang 75 (77) ; 10 Bang 143 (DB)* (Vol 29) 1942 Bom 
231 (234). 

[3] The wishes of the majority of the creditors are 
not binding upon the Court but the Court ought to 
give them serious consideration, (Vol 19) .1932 Rang 
75 (77): 10 Bang 143 (DB). 

[4] In petitions for winding up by share-holders the 
Court has to consider that the internal management of 
of a company is its own concern and it is a much 
better judge of business prospects of a trading venture 
than the Court ; where the majority of share-holders 
show confidence in the management and have faith in 
its future prospects court should not interfere. (Vol 29) 
1942 Bom 231 (238). 

[5] Where in a winding up of a company the 
contributories are alone interested in its results as 
there were no creditors, the liquidation is a peculiar 
one in which the Court, as to aU matters affecting the 
contributories as a class would have regard to their 
wishes as proved by sufficient evidence. (Vol 19) 1932 
PC 1 (10) : 58 Ind App 416 : 55 Mad 180 (PC). 

[6] Any disposxrion of assets of the company after 
the winding up order is made and before the appoint- 
ment of o^ial liquidator is not regular as th5 pro- 
perty is then in custody of Court constructively. But 
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Official Liquidators. 

^ Appointment of official 175 . (i) For the purpose of conducting the proceedings in winding, 

liquidator. ^ company and performing such duties in reference thereto as the Court 

may impose, the Court may appoint a person or persons a[other than the official receiver] to be 
called an official liquidator or official liquidators. 

(-5) The Court may make such an appointment provisionally at any time after the presen. 
tation of a petition and before the making of an order for winding up a [but shall before making 
any such appointment give notice to the company, unless for reasons to be recorded it thinks fit to 
dispense with notice.] 

(5) If more persons than one are appointed to the office of official liquidator, the Court 
shall declare whether any act by this Act required or authorised to be done by the official liquidator 
is to be done by all or any one or more of such persons. 

^i) The Court may determine w'hether any, and what, security is to be given by any 
official liquidator on his appointment. 

(5) The acts of an official liquidator shall be valid notwithstanding any defect that may 
afterwards be discovered in his appointment : Provided that nothing in this sub-section shall be 
deemed to give validity to acts done by an official liquidator after his appointment has been shown 
to be invalid, 

(6) A receiver shall not be appointed of assets in the hands of an official liquidator. 

[1882— S. 141 ; (1903) 8 Edw. Vll, 0. 69— S. 149 (1), (*2), (4), (10); (1929) 19 and 20 Geo. V, C. 23— Ss. 
183, 184 (1), 188 (4), (5)]. 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 94. [15-1-1937] 


Section 174 (contd.) 

■where the company has no creditors and the dividend 
is declared by the unanimous resolution of the contri- 
butories and paid to them, the dividend ought not to 
be ordered to be repaid to the official liquidator as the 
only persons interested axe the contributories them- 
selves, (Vol 19) 1932 PC 1 (11) : 58 Ind App 416 : 
55 Mad 180 (PC). 

[7] While the opinion of share-holders and creditors 
ought to be taken into consideration, these classes of 
persons in India require to be protected against being 
easily misled by fraudulent directors. Consequently 
even though the shareholders and creditors have agreed 
that the liquidation should be carried on by certain 
directors who themselves are indebted to the company, 
compulsory liquidation by Court can be ordered ■w^hero 
it finds that those directors are not doing their work of 
collecting debts properly. (Vol 22) 1935 Lab 779 (782) : 
16 Lah 1029 (SB). 

[8] A fully paid up share-holder has the right to 
appear and to be heard upon the application for wind- 
ing up. He is in an entirely different position than a 
creditor or contributory who is still liable for calls. 
(Vol 18) 1931 Gal 391 (391, 392): 58 Gal 62 (DB). 

[9] If there is petition by a creditor who is prima 
facie entitled to an order for winding up but the 
majority of creditors do not desire a winding up then 
the question arises for discretion of the Court. The 
same question would not arise if the majority of share- 
holders or majority of contributories did not desire 
winding up. (Vol 18) 1931 Cal 391 (392) ; 58 Gal 62 
(DB). 

SECTION 175— Note 1. 

[1] Company suspended business and is plainly 
commercially and technically * insolvent. Court is 
justified in appointing provisional liquidator under this 
section. (Vol X) 1914 Lah 117 (119) : 191 l‘un Re. 

31. 

[2] Discretion of trial Court in the appcdntment of 

interfered with except under 


very special circumstances. (Vol 15) 1928 Rang 36 
(40) : 5 Rang 685 (DB). 

[3] Where one of two persons appointed liquida- 
tors jointly, refuses to act, the resolution appointing 
them becomes abortive. One of them cannot take 
up the work alone. {Vol 15) 1928 All 165 (166) : 50 
All 419. 

[4] ciompany authorised by memorandum of associ- 
ation to manage estate, can act as liquidator. Legality 
of appointment cannot be questioned in proceedings 
of a payment order under S. 186. (Vol 23) 1936 Lah 
276 (276). 

[5] S. 175(6) precludes the appointment of a 
Receiver at the instance of a secured creditor to oust 
the possession of the liquidator. In case of competi- 
tion between the Court at the instance of a secured 
creditor the Court will ordinarily in exercise of Its 
discretion, give preference to the liquidator. (Vol 19J 
1932 Cal 76 (77) ; 58 Cal 946. 

[6] After winding up order the Directors of a com- 
pany cease to be such and cannot institute proceedings 
on its behalf. Managing Director of a Campany 
wound up cannot appeal against order appointing 
Official Liquidator. (Vol 4) 1917 Mad 260 (260) : 40 
Mad 706 (DB). 

[7] Company under voluntary liquidation— Appli- 
cation for the appointment of an official liquidator 
does not lie, as *he can be appointed in compulsory 
winding up proceedings only. (Vol 23) 1936 Pat 468 
(470). 

[8] A person who has been appointed liquidator of 
a company ought not, after such appointment, to con- 
tinue to act as vakil of 'a creditor whose right to prove 
against the company is in dispute in the liquidation. 
(1887) 9 All 180 (184, 185) (DB). 

[9] An official liquidator is an official of the Court 
and is a public servant within the meaning of section 
80. Civil P.C. (Vol 21) 1934 Oudh 158 (162) : 9 Luck 
577. 
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Resignations, removals, 
filling up vacancies and 
compensation. 


176. (I) Any official liquidator may resign or be removed by the 
Court on due cause shown. 


(j9) Any vacancy in the office of an official liquidator appointed by the Court shall be filled 
up by the Court a[and until the vacancy is so filled up the ofiicial receiver shall be and act as the 
ofiicial liquidator.] 


There shall be paid to the official liquidator such salary or remuneration, by way of 
percentage or otherwise, as the Court may direct ; and, if more liquidators than one are appointed, 
such remuneration shall be distributed amongst them in such proportions as the Court directs. 

[1882— S. 142 ; (190S) 8 Edw. VII, C. 69— S. 149 (6), (7) (8); (1929) 19 and 20 Geo. V, C. 23— S. 188 
(l)i (2), (3)3 

[a] Inserted by the Indian CompaniejS (Amendment) Act, 1936 (22 [XXII] of 1936) S. 95. [15-1-1937] 


Official liquidator. 


177. The official liquidator shall be described by the style of the official 
liquidator of the particular company in respect of which he is appointed, 
and not by his individual name. 

[1882— S. 143 ; (1908) 8 Edw. Vir C. 69— S. 149 (9) ; (1929) 19 and 20 Geo. V, C. 23— S. 185 (6).] 


®’[177i. (I) Where the Court has made a winding up order or appointed an official liquida. 

Statement of affairs to tor provisionally, there shall, unless the Court thinks fit to order otherwise 
be made to the liquidator, and SO Orders, be made out and submitted to the official liquidator a state- 
ment as to the affaim of the company verified by an affidavit and containing the following parti, 
culars, namely; — 

(^) tibe assets of the company, stating separately the cash balance in hand and at the bank, 
if any ; 

(6) the debts and liabilities ; 

(c) the names, residences and occupations of the creditors stating separately the amount of 
secured debts and unsecured debts, and in the case of secured debts particulars of 
the securities, their value and the dates when they were given ; 

id) the debts due to the company and the names, residences and occupations of the persons 
fi’om whom they are due and the amount likely to be realised therefrom. 

(5) The statement shall be submitted and verified by one or more of the persons who are 
at the relevant date the directors and by the person who is at that date the secretary, manager or 
other chief officer of the company, or by such of the persons hereinafter in this sub-seetioa men, 
tioned as the official liquidator, subject to the direction of the Court, may recjuire to submit and 
verify the statement, that is to say, persons — 

(a) who are or have been directors or officers of the company; 

(6) who have taken part in the formation of the company at any time within one year 

before the relevant date; 

(c) who are in the employment of the company, or have been in the employment of the 

company within the said year, and are in the opinion of the official liquidator 
capable of giving the information required; 

(d) who are or have been within the said year officers of or in the employment of a company 

which is, or within the said year was, an officer of the company to which the state, 
ment relates. 


SECTION 176— Note 1. 

[1] An official liquidator cannot resign without leave 
of liquidating Court ; otherwise he is liable to forfeit 
pay. (Vol6) 1919 Lah 182 (183) ; 1919 Pun Re 
No. 51 (DB). 

[2] An official liquidator can resign only on due 
cause shown. (Vol 30) 1943 Sind 84 (84, 85) : ILR 
(1942) Ear 501 (DB), 

’ [3] It is quite unreaeonahle to expect the Official 


Liquidator to carry on the affairs of the company at 
his own expense when there is no prospect whatever 
of recovering the costs from the petitioner in the wind-* 
ing up proceedings who cannot be traced. In such h, 
case, tho Liquidator should be allowed to resign aa 
‘due cause* is shown. (Vol 30) 1943 Sind 84 (84, 85) : 
ILR (1942) Ear SOL 

(4) The judge in charge of the winding up may re" 
move liquidator for partiality to persons involved in 
the winding np and make new appointment. (Yoll9) 
1932 PC 1 (12) ; 55 Mad 180 ; 58 Ind App 416 (PC). 
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{$) The statement shall be submitted within twenty.one days from the relevant date, or 
within such extended time as the official liquidator or the Court may for special reasons appoint 

[4) Any person making or concurring in making the statement and affidavit required by 
this section shall be allowed, and shall be paid by the official liquidator or provisional liquidator, 
as the case may be, out of the assets of the company, such costs and expenses incurred in and 
about the preparation and making of the statement and affidavit as the official liquidator may con- 
sider reasonable, subject to an appeal to the Court. 

(5) If any person, without reasonable excuse, knowingly and wilfully makes -default in 
complying with the requirements of this section, he shall be liable to a fine not exceeding one 
hundred rupees for every day during which the default continues. 

(d) Any person stating himself in writing to be a creditor or contributory of the company 
shall be entitled by himself or by his agent at all reasonable times, on payment of the prescribed 
fee, to inspect the statement submitted in pursuance of this section, and to a copy thereof or 
extract therefrom. 

(7) Any person untruthfully so stating himself to be a creditor or contributory shall be 
guilty of an offence under section 182 of the Indian Penal Code and shall, on the application of the 
liquidator or of the official receiver, be punishable accordingly. 

(8) In this section the expression '‘the relevant date” means, in a case where a provisional 
liquidator is appointed, the date of his appointment, and, in a case where no such appointment is 
made, the date of the winding up order]. 

[1882— S. 143’, (1929) 19 and 20 Geo. V, C. 23— S. 181]. 

[a] Inserted by the Indian Companies (Amendment) Ant, 1936 (23 [XXII] of 1936); S. 96 [15-1-1937]. 

®‘[177B. (I) In a case where a winding up order is made, the official liquidator shall, as soon 
Statement by liquida- as practicable after receipt of the statement to be submitted under section 
tor. 177 A, and not latter than four, or with the leave of the Court, six months 

from the date of the order, or in a case where the Court orders that no statement shall be submitted, 
as soon as practicable after the date of the order, submit a preliminary report to the Court — 

{a) as to the amount of capital issued, subscribed, and paid up, and the estimated amount 
of assets and liabilities, giving separately under the heading of assets particulars of— 

(0 cash and negotiable securities; 

(n*) debts due from contributories; 

{Hi) debts due to and securities, if any, available to the company; 

(ip) movable and immovable properties belonging to the company; 

(t?) unpaid calls; and 

(6) if the company has failed, as to the causes of the failure ; and 

(p) whether in his opinion further inquiry is desirable as to any matter relating to the 
promotion, formation, or failure of the company, or the conduct of the business 
thereof. 

(2) Tho official liquidator may also, if he think fit, make a further report, or further reports 
stating the manner in which the company was formed and whether in his opinion any fraud has 
been committed by any person in its promotion or formation, or by any director or other officer 
of the company in relation to the company since the formation thereof, and any other matter 
which in his opinion it is desirable to bring to the notice of the Court.] 

[(1929) 19 and 20 Geo. V, C. 28— S. 182]. 

[a], Tits erted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 96. [15-1-1937]. 
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[Ss. 178 — 17SA] 


Custody of company’s 178. (1) The official liquidator *^[whether appointed provisionally or 

property. not] shall take into his custody, or under his control, all the property, 

effects and actionable claims to which the company is or appears to be entitled. 

h{2) All the property and effects of the company shall he deemsd to be in the custody of 
the Court as from the date of the order for the winding up of the company.] 

[1882— S. 143; (1908) 8 Edw. VII, C 69— S. 150 (1); (1929) 19 and 20 Geo. V, C. 23-S. 189] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936, (22 [XXII] of 1936), S. 97, [15-1-1937.] 

[b] Substituted, ibid, for the original sub-section. 

a[178A. (i) The official liquidator shall within a month from the date of the order for the 

winding up of a company convene a meeting of the creditors of the 
• company (as ascertained from the books and documents of the company) 

up, for the purpose of determining whether or not a committee of 

inspection shall be appinted to act with the liquidator, and who are to be 
members of the committee, if appointed. 

{2) The official liquidator shall within a week from the date of the criditors’ meeting con. 
vene a meeting of the cont ributories to consider the decision of the creditors and to accept the same 
with or without modifications. 

(3) If the contributories do not accept the decision of the creditors in its entirety, it shall be 
the duty of the official liquidator to apply to the Court for directions as to whether there shall be 
a committee of inspection and, if so, what shall be the composition of the committee, and who 
shall be members thereof. 

(4) A committee of inspection appointed under this section shall consist of not more than 
twelve members being creditors and contributories of the company or persons holding general or 
special powers of attorney from creditors or contributories in such proportions as may be agreed on 
by the meetings of creditors and contributories, or as, in case of difference, may be determined by 
the Court. 

(o) The committee of inspection shall have the right to inspect the accounts of the official 
liquidator at all reasonable times. 

(6) The committee shall meet at such times as they may from time to time appoint, and, 
failing such appointment, at least once a month, and the liquidator or any member of the commit- 
tee may also call a meeting of the committee as and when he thinks necessary, 

(?') The committee may act by a majority of their members present at a meeting, but shall 
not act unless a majority of the committee are present. 

(«S) A member of the committee may resign by notice in writing signed by him and deli- 
vered to the liquidator. 

(P) If a member of the committee becomes bankrupt, or compounds or arranges with his 
creditors, or is absent from five consecutive meetings of the committee without the leave of those 
members who together with himself represent the creditors or contribu tories, as the case may be, 
bis office shall thereupon become vacant. 

(10) A member of the committee may be removed by an ordinary resolution at a meeting 
of creditors if he represents creditors, or of contributories if he represents contributories, of which 
seven days’ notice has been given, stating the object of the meetin'g. 

(11) On a vacancy occurring in the committee the liquidator shall forthwith summon a 
meeting of creditors or of contributories, as the case may require, to fill the vacancy, and the 
meeting may, by resolution, re-appoint the same or appoint another creditor or contributory to fill 
the vacancy. 

(12) The continuing members of the committee, if not than two, may act notwith- 
standing any vacancy in the committee,] 

[(1929) 19 and 20 Geo. V, C. 23— Ss. 198, 199.] 

[a] Inserted by the Indian Companies (Amendment) Act 1936, (22 [XXII] of 1936}, B. 98. [15-1-1937]. 

— — ^ — — 

SECTION 178— Note 1. Hqnidator shall take into his nnstody or under his 

control all the assets of the company, hut the company’s 
[1] In liquidation proceedings all that is required property does not vest in the liquidate. (Vd 28) 

hy Cfompanies Act is that under B. 178, the of&oial 1941 Ijfth 134 (13?) : ILB (1941) Xiah 680 (BB)» 
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Powers of official liquida- 179 . The official liquidator shall have power, with the sanction of 
the Court, to do the following things : — 

ia) to institute or defend any suit or prosecution, or other legal proceeding, civil or 
criminal, in the name and on behalf of the company ; 

(h) to carry on the business of the company so far as may be necessary for the beneficial 

winding up of the same ; 

(c) to sell the immoveable and moveable property of the company by public auction or 
private contract, with power to transfer the whole thereof to any person or com- 
pany, or to sell the same in parcels ; 

id) to do all acts and to execute, in the name and on behalf of the company, all deeds, 
receipts, and other documents, and for that purpose to use, when necessary, the 
company’s seal ; 

(e) to prove, rank and claim in the insolvency of any contributory, for any balance against 
his estate, and to receive dividends in the insolvency, in respect of that balance, 
as a separate debt due from the insolvent, and rateably with the other separate 
creditors ; 

{/) to draw, accept, make and indorse any bill of exchange, hundi or promissory note in 

the name and on behalf of the company, with the same effect with respect to the 
liability of the company as if the bill, hundi, or note had been drawn, accepted, 
made or indorsed by or on behalf of the company in the course of its business ; 

ig) to raise on the security of the assets of the company any money requisite ; 

{h) to take out, in his official name, letters of administration to any deceased contributory 
and to do in his official name any other act necessary for obtaining payment of 
any money due from a contributory or his estate which cannot be conveniently done 
in the name of the company ; and in ail such cases the money due shall, for the 
purpose of enabling the liquidator to take out the letters of administration or 
recover the money, he deemed to be due to the liquidator himself : Provided that 
nothing herein empowered shall be deemed to affect the rights, duties and privileges 
of any Administrator General. 

(i) to do all such other things as may be necessary for winding up the affairs of the com- 

pany and distributing its assets. 

[1882— Ss. 144, 154; (1908) 8 Edw. VII, C. 69— Ss. 151 (1) (a)-(c), 151 (2) (a)-(g), 151 (3), 214 (1) (i)-(iii) ; 

(1929) 19 and 20 Geo. V. C. 23— S. 191]. 


SECTION 179-Synopsis. 

1. Clause (a). 

2. Clause (b). 

3. Clause (c). 

4. Clause (e). 

S- Clause (f). 

6. Clause (g). 

7. Clause (i). 

1. Clause (a).— [1] Liquidators are officers of 
Court and not ordinary litigants at all. A liquidator 
appointed in winding up by the Court ought not to 
appeal in any case withont permission of the winding 
up Court, and if he does so, be runs considerable risk, 
in the event of failure of having to pay the costs out 
Of his own pocket. (Yol 8) 1921 AU 149 (151) : 43 
All 433 (DB).. 

[2] Liquidator has no right of audience in any pro- 
ceeding in a suit brought by the company in the ordi- 
nary original jurisdiction of the High Court. (’37) 
ILK (1937) 2 Cal 178 (176). 

^ [3] Application under S. X50 of Act of 1882 (S. 186 
of A^ of 1913] by vendees of a Company as attorneys 
o4 lbs Hqddator for an order to recover debts 


and calls due from the contributories which were sold 
to them, is Incompetentdnasmuch as in reality it is not 
made ‘in the name* and on behalf of the Company. 
(Vol 8) 1921 Lah 140 (141) (DB). 

[4] A judge in winding up cannot grant the liqui- 
dator leave to bid, it being clearly a matter for the 
execution Court, but can sanction liquidator applying to 
the execution Court either in particular or generally in 
all oases for leave to bid as a decree-holder. It ia 
clearly covered by S. 179 (a) and (b). (Vol 14) 1927 
All 681 (681, 682) : 50 All 173, 

[5] A decree was obtained by a Bank and trans- 
ferred to another Court for execution. Then the bank 
went into liquidation. The liquidator applied to trans- 
feree Court for execution of the decree. The applica- 
tion was rejected under 0. 21 E. 16 O.P.O. on the 
ground that liquidator was a transferee and should 
apply to Court which passed the decree. Held that he 
was not a transferee of the decree but was acting under 

S. 179 Companies Act in the name and on behalf of the 
Company and therefore the decree could be executed 
on his application. (Vol 23) 1936 Lah 152 (153) 

[6] ^ Cause of Action for the liquidator to realise 
contribution from the contributories arises on the 
appointment of the liquidator. (Vol IS) 1926 All 550 
(551) ; 48 All 580. 
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180. The Court may provide by any order that the official liqviidator may exercise any of 
Disoretion of ofaoial the above powers without the sanction or intervention of the Court, and, 
liqnidator. where an official liquidator is provisionally appointed, may limit and’ 

restrict his powers by the order appointing him. 

[1882— S. 145; (1908) 8 Edw. VII. C. 69— S. 151 (5) ; (1929) 19 and 20 Geo. V, C. 23— S. 184 (4). 


Section 179 (contd.) 

[7] A successful litigant against a company in 
liquidation is entitled to be paid his full costs in priority 
over other ordinary creditors except where there are 
other creditors in the same position as himself when 
they and he will rank yari passu as regards the funds 
available for discharge of their debts. (Vol 29) 1942 
Lah 10 (11) : ILB (1942) Lah 742 (DB). 

[8] A proceeding started by a Liquidator is not 
initiated in his personal capacity but in the name and 
on behalf of the company and is deemed to be conti- 
nued by the company. (Vol 20) 1933 All 789 (795) : 
55 All 912 (DB) 

[9] Liquidator of a company in liquidation being 
trustees for the creditors time to recover debt does not 
run after an order or resolution for winding up. Date 
for testing liability is the commencement of winding up. 
(Vol 14) 1927 All 161 (162) : 49 All 520 (FB). 

2. Clause (b) — See notes under S. 212 (1) (b). 

3. Clause (c) — [1] Any sales or contracts of sale 
affected by the official liquidator in pursuance of the 
Court’s sanction previously obtained are not subject to 
subsequent confirmation by the Court. Hence where the 
Court gives to the Official Liquidator sanction to sell 
company’s property and fixes a reserve price and the 
iquidafor enters into contract of sale for a sum consi- 
derably in excess of the reserve price the Court cannot 
revoke its own sanction so as to nullify the contract 
of sale. (Vol 27) 1940 Mad 179 (182, 183) (DB) 

(Vol 25) 1938 Mad 176 (177) (DB). 

[2] Where the highest bidder for the purchase of a 
mill which was property of company under liquidation 
wanted immediate possession free from all disputes but 
unfortunately the lessees, from official liquidator for 
fixed period had got the whip hand and the* purchaser 
bad to take the property with all the burden of the 
lease and the furth r burden of any subsequent rights 
which the lessees had obtained, the sale to the lessees 
themselves for a lesser price is val'd. (Vol 9) 1922 PC 
361 (364) (PC). 

[3] Where the official liquidator let out a mill for a 
fixed period, thinking to sell it when the market was 
favourable and before expiry of the lease, circumstances 
make a sale necessary, the Court should give the 
lessees an option .to purchase and sanction the sale. 
(Vol 9) 1922 PC 361 (364) (PC). 

[4] No order sanctioning a sale to the prejudice of 
contributors or creditors can be made esi-parte on the 
lipphcation of the Official Liquidator. (V ol 8) 1921 Mad 
^86 (287) (DB). 

[5] In pursuance of an order in the winding up pro- 

business as a going concern the 
Official Rsc3v® caused an advertisement to be publish- 
ed that the tenders should be sent to him by 
Registen^ post so as to reach him on or before a certain 
date<i it was not, however, stated that the highest 
■tender will be accepted and there was no reserve price 
fixed* A*s bid was the highest. The Official Keceiver 
asked for an order from the Court for directions as 


regards the ofiers submitted by A and others. The Offi- 
cial Receiver reported that others were willing to raise 
their offers. The Court directed that a week’s further 
time should be given for the receipt of fresh offers or 
for increase of offers already made. It also directed that 
the offers should be made in sealed covers addressed 
to the Official Receiver and that they should be opened 
in Court : Held that it was not a question of confirma- 
tion of a sale as no sale bad taken place. Other persons 
were entitled to make a further offer and hence the 
Court’s order would stand. (Vol 30) 1943 Mad 365 
(366)^ : ILR (1943) Mad 790 (DB). (Procedure for sale in 
winding up proceedings indicated). 

[6] The sanction of the Court has to be exercised 
with J udicial discretion having regard to the interest of 
the company and its creditors. Whenever property is 
authorised to be sold by private contract it is the duty 
of the Court to satisfy itself that the price fixed is the 
best that could be expected unless so satisfied the only 
safe* and proper course is an auction sale. (Vol 8) 1921 
Mad 286 (2S7) (DB). 

4. Clause (e). — [1] The Official Liquidator can 
recover calls not paid although they have become time- 
barred and ceased to be recoverable by the company. 
(Vol 3) 1916 All 317 (318) : 38 All 347 (DB) ^ (Vol 18) 
1931 Pat 44 (48) : 10 Pat 249 (DB), 

5. Clause (f ). — [l] The power given to the Official 
Liquidator to endorse promissory notes is a power given 
by the statute and a statutory power cannot be delega- 
ted in the absence of a statutory provision for 
such delegation. Therefore the endorsement by the 
agents appointed by the liquidators conveys no title in 
law to the assignees. As such assignments are ah initio 
void, no subsequent ratification by liquidator can vali- 
date them. (Vol 27) 1940 Mad 882 (883). 

6. Clause (g)'— [1] Where on an order for winding 
up a company, K’s offer to take mortgage of its mills 
was accepted, but on the settlement of the terms, 
K being dissatisfied appealed to the Privy Council 
and the Privy Council directed the whole scheme to 
be placed before[the share-holders, but when the matter 
came back before the Court, K declined to keep his offer 
open any longer. 

Held ■ that K was estopped from acting otherwise 
than was promised. The offer being accepted by the 
Court on behalf of the Official Liquidators the offer 
and acceptance should be regarded as valid and binding 
contract between K and Official Liquidators. (Vol 17) 
1930 All 330 (335, 336) (DB). ^ 

7. Clause (i) — [1] Liquidation proceedings may 
be expected to come to an end at any time ; but this 
does not excuse the liquidator from fixing the period of 
employment in the case of an employee and if no term 
is fixed, an employee on a monthly rate of salary is 
entitled to notice when his services are to be termina- 
ted. (Vol 22) 1935 Lah 917 (917). 

[2] Official Liquidator is entitled admit admissi- 
ble claim and is not bound to call claimants and make 
enquiry. (Vol 26) 1939 Bang 46 (47) (BB). 

219 A. M« 
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^R» Tnp official liqi-iidator may, with the sanction of the Coimt, appoint an advocate, 

, r 1 • attorney or pleader entitled to appear before the Court to assist him in the 

cS perforJance’^of his duties : Provided that where the 

da^or. an attorney, he shall not appoint hia partner, unless the latter consents to 

act; without remuneration. 

J3Q2— S. 146 ; (1029)*19 and 20 Geo V. C 23 S. 191, (1C.)] 

iS9 The official liquidator of a company which is being wound up by the Court shall 

LlaSior io Serkee^Trmann^^ prescribed, proper books in which he shall cause ^ 
• ■ ■ madUntries or minutes of proceedings at meetings, and of such other 

matters as may be prescribed, and any creditor or contributory may, 
subject to the control of the Court, personaUy or by his agent inspect any 
such books. 


books cjoDtaimxig proceed- 
ings of meetings and to 
Bobmit account of bis 
rw'ceipts to Court. 


I'fi’) Ever%' official liquidator shaU, at such times as may he prescribed but not less than 
r^^ice in each year during his tenure of office, present to the Court an account of his receip s 
xaymonts as such liquidator. 

(5) The account shall be in the prescribed form, shall be made in duplicate, and shall be 
verified by a declaration in the prescribed form. 

(iif) The Court shall cause the account to be audited in such manner as it thinks fit and for 
the purpose of the audit the liquidator shall furnish the Court with such vouchers and information 
as the Court may require, and the Court may at any time require the production of and inspect 
any books or accounts kept by the liquidator. 

(.5) When the account has been audited, one copy thereof shall be filed and kept by the 
Court, and the other copy shall he delivered to the registrar for filing, and each copy shall be open 
to the inspection of any creditor, or of any person interested.] 

[(1908) 8 Edw. Vll, C 69-S. 156 ; (1929) 19 and 20 Geo V. C. 23— Ss. 193. 196]. 

[a] The original S. 122 was re-numbered as sub-section (1) of that section by the Indian Companies (Amend- 
ment) Act, 1936 (22 [XXII] of 1936), S. 99. [15-l-iyd7J 

[b] Sub-sections (2) to (6) were added^ ibid, 

183 . (I) Subject to the provisions of this Act the official liquidator of a company which is 
Exercise and control of being wound up by the Court shall, in the administration of the assets of 
liquidator’s powers. the company and in the distribution thereof among its creditors, have 

regard to any directions that may be given by resolution of the creditors or contributories at any 
general meeting ®’[or by the committee of inspection, and any directions given by the creditors or 
contributories at any general meeting shall in case of conflict be deemed to override any directions 
given by the committee of inspection,] 


SECTION 181— Not© 1. 

[1] The omission of the Official Liquidator to obtain 
sanction under this section for the appointment of a 
pleader does not affect the validity of the acts done by 
the pleader in instituting or conducting the case. (Yol 
12) 1925 Lah 222 (222) : 5 Lab 4l4 (DB). 

[2] Legal adviser is employee of liquidator and order 
fixing bis remuneration by court being purely minis- 
terial is not appealable. (Vol 30) 1943 Sind 82 (8$) : 
ILR (1942) Ear 496 (DB). 

i 3] As to the matters which should be taken into 
consideration in selecting solicitors for the Official L'qui- 
dator, see (Vol 22) 1935 Bom 337 (339). 

SECTION 182-Not© 1. 

[J] As to the filing of a statement by the Official 
Liquidator when the winding up is not concluded within 
oneyear of its commencement, see section 244; and as 
to the payment of money received by Official Liquidator 
into a bank, see section 244 A. 

SECTION ISS—Not© 1. 

] Pebenture-bolders are entitled 'to have- their 


debentures declared valid in winding up proceedings if 
Liquidators sought instructions of Court as to how 
theie debenture-holders should be ranked. (Vol 27) 1940 
All 458 : ILK (1940) All 668. 

[2] Section 183 (5) cannot apply to a ease in which 
the act of Official Liquidator has been performed in 
pursuance of Court’s express sanction. (Vol 27) 1940 
Mad 179 (180, 181) (DB). 

[3] Where, as a result of a compulsory winding up 
of a company, the Official Liquidator under direction of 
Court sells a decree standing in the name of the direc- 
tors by auction and assigns the decree to the purchaser 
the principles of 0. 21, E. 90, Civil P. C. do not apply 
and the Court has no right to set aside the sale. 
(Vol 25) 1938 Mad 176 (177) (DB). 

[4] Petitioning creditors are entitled under S. 183 

(5) to apply for review of an ex-parte order, appointing 
a particular firm as attorneys, (Vol 22) 1935 Bom 337 
(338), 

[6] As to meetings to ascertain wishes of cpeditorfl 
or oontributories, see Section 239. 
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[THS INDUN] COMPAiNlBS ACT, 1918 

(;9) The official liquidator may summon general meetings of the creditors or contributories 
for the purpose of asoarfcaining their wishes, and it shall be his duty to summon meetings at such 
times as the creditors or contributories, by resolution, may direct, or whenever requested in 
writing to do so by onetenth in value of the creditors or contributories, as the case may be- 

(5) The official liquidator may apply to the Court in manner prescribed for directions in 
relation to any particular matter arising in the winding up. 

( 4 ) Subject to the provisions of this Act, the official liquidator shall use his own discretion 
in the administration of the assets of the company and in the distribution thereof among the 
creditors. 

(5) If any person is aggrieved by any act or decision of the official liquidator, that person 
may apply to the Court, and the Court may confirm, reverse or modify the act or decision 
complained of, and make such order as it thinks just in the circumstances. 

[(1908) 8 Edw. VII, C.69— S. 158; (1929) 19 and 20 Geo. V, C 23-S. 192], 

[a] Inserted hy the IndAsbXi Companies (Amendment) Act, 1958 (22 [XXII] of 1936), S. lOO. [16-1-1937.] 
ORDINARY POWERS OF COURT. 

184 . il) As soon as may be after making a winding up order, the Court shall settle a list 
Settlement of list of oi contributories, with power to rectify the register of members in all cases 
contributories and appli- where rectification is required in pursuance of this Act, and shall 
. cation of assets. cause the assets of the company to be collected and applied in discharge 

of its liabilities- 

( 2 ) In settling the list of contributories, the Court shall distinguish between persons who 
are contributories in their own right and persons who are contributories as being representatives 
of or liable for the debts of others. 

[1882— Ss, 147, 148; (1908) 8 Edw. VII, C. 69-S. 163 (1), (2) ; (1929) 19 and 20 Geo. V, C. 23--S. 20S] 


SECTION 184— Synopsis. 

1. Assets. 

2. Civil P. C., Section 86. 

3. Costs. 

4. List of contributories. 

5. Notice. 

6. '‘Power to rectify register of mem- 

bers.” 

Cognate sections. 

Contributories — 156 to 161. 

Evidence — Register of members aud documents of 
company 40,240. 

Power of Court to rectify register — 38. 

1. Assets. — [1] Money deposited with a company 
as security for good behaviour of an employee consti- 
tutes trust money in the bands of the company and 
does not form part of its assets divisible among its credi- 
tors. (Vol 28) 1941 Oudh 126 (127, 128) (DB): 16 Luck 
2414* (Vol 26) 1939 Mad 337 (345) (Security amount 
deposited by the employee under S. 282 B). 

[2] It is the duty of the Judge in winding up to 
briBg all assets of the company into the winding 
up and in authorising proceedings on behalf of the 
.company to be careful to see that any action taken 
In the company’s name under his authority is not 
merely vexatious or oppressive. (Vol 23) 1936 PC 322 
(324). 

2. Civil P.C., Sec. 86.— [1] S. 86, Civil P.C. does 

not apply to proceedings under S. 184, Companies 
Act, 1913. (Vol 28) 1936 All 826 (829) : 68 All 742 
I>B). * 

3. Costs. — [1] The costs of a contest by a person 
disputing his liability as a contributory and failing 


must, except under very exceptional circumstances, be 
paid by such contributory. The ordinary rule that a 
party failing must pay the costs applies te such cases. 
(Vol 23) 1956 Bom 24 (29, 30) ; 60 Bom 297. 

4. List of contributories. — [1] If a person holds 
out that he is a share-holder he is estopped from deny- 
ing the fact when the company goes into liquidation on 
the ground that the tmnsfer of shares was a colourable 
transaction and he cannot object to be included in the 
list of contributories. (Vol 28) 1936 Lab 480 (481) : 
17 Lah 676. 

[2] Where in spite sf irregularities in the issue of 
shares to a person, he has been treated as a share- 
holder and has acted as such he will be estopped from 
denying that he is a share-holder. E^en illegality in 
the allotment does not affect when share-holder knowing 
the defect acts as a share-holder. (Vol 2) 1915 Lah 404 
(406, 407) : 16 Cr L. Jour 206. 

[3J Where the forfeiture of shares by the managing 
director is ultra vires his powers, his act cannot bind 
the company and the share holder may be placed on the 
list of contributories in spite of such forfeiture. (Vol 2) 
1915 Lah 109 (109) : 1915 Pun Re No. 37 * (Vol 8). . 
1921 All 135 (136, 137) (DB). 

(4) Where shares are pledged with the company the 
legal owner thereof is the share- bolder and not the 
company; he alone must be held liable for all unpaid 
calls thereon. (Vol 1) 1914 Lah 480 (483) : 1914 Pnn 
Re No. 69*(DB). 

[5] Signatories to a memorandum of association of 
a company are deemed to have agreed to become mem- 
bers of the company. The fact that no shares are 
allotted to them and that they have ceased to be treated 
as members for considerable time does not relieve him 
from liability of being placed on the list of contributories 
(Vol 25)1938 Sind 187 (188) : 32 Sind LB 167 (DB.) 
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Section 186 (contd,) 

provides a speedy procedure for recovering tlie amount 
due. But the Court cannot override the provisions 
of S. 86, Civil P.C» by making an order under S. 186. 
(Tol 23) 1936 All 826 (828) : 58 All 742 (FB), 

[2] In considering the meaning and eSeet of S. 186, 
the features to be noticed are ; (a) It is concerned only 
vfith monies due from a contributory, other than 
caU-money (b) It creates a special procedure for obtain, 
ing payment of moneys and creates no new rights 
(c) The power of the Court to ordei payment is dis- 
cretionarv. (Vol 20) 1933 PC 63 (65) : 54 All 1067 . 
60 Ind App 13 (PC) 

[3] Uuierthe section every objection is just as open 
to ihtf person sought to be charged as it would -have been 
if a suit were died, (Vol 20) 1933 PC 63 (66f : 54 
All 1067 : 60 Ind App 13 (PC , 

[4] The provisions of S 186 are not mandatory and 
the Court can grant or reject an application under 
S. 186. If the Court refuses to make an order under 
S. 186, the liquidator, in order to enforce his claim 
against the contributory, must proceed by way of a 
civil suit in which the contributory is entitled to main- 
tain the ordinary legal defences to such a claim. 
(Vol 27) 1940 AH 544 (549. 551) : ILE (1941) All 153 
(FB) * (Vol 25) 1938 All 618 : ILK (1938) AH 957 
overruled). 

[5] A payment order under S. 186 amounts to a 
decree by reason of S. 199 and enforceable as such and 
the provisions of the Civil P.O., relating to the execu- 
tion of decrees are applicable to the execution of such 
orders. Consequently, the holder of a decree is entitled 
under the law to claim rateable distribntion against 
the Official Liquidator as the holder of a*payment order 
under S. 186. (Vol 28) 1941 Lab 273 (273, 274) : ILR 
(1942) Lah 460 (DB) * (Vol 27) 1940 Oudh 237 : 15 
Luck 332 not approved) * (Vol 27) 1940 Oudh 237 
(239) : 16 Luck 332 (DB). 

[See however (Vol 27) 1940 Oudh 237 (239) : 15 
Luck 332 iBB) (An order under S. 186 cannot be a 
decree within the meaning of S. 73, Civil PC). 

[6] To recover money from firm, summary proee- 
dnre can be availed by selecting from among the part- 
ners one who is a contributory and calling upon him 
to liquidate the whole debt. The principle of S. 43, 
Contract Act applies. (Yol 11) 1924 Lah 148 (149) ; 4 
Lah 239 (DB). 

[7] S. 186 confirms certain special privileges of 
which apparently a third party cannot take advan- 
tage. (Vol 8) 1921 Lah 140 (141) (DB). 

[8] Where a company has been appointed to act 
as the liquidator of another company the legality of 
the appointment cannot be questioned in proceedings 
of a payment order under S. 186. (Vol 23) 1936 Lah 
276 (276). 

2. Liability of contributory, — [l] A shareholder 
settled on the list of contributories cannot in proceed- 
ings under S. 186 plead that he was improperly so 
settled. (Vol 10) 1923 Lah‘85 (86). 

[2] Contributory is liable, for payment of debts 
other than calls, only if the said debts are due in his 
personal capacity and not a member of firm which, 
is not a contributory, (Vol 10) 1923 Lah 85 (87). 

[3] Before the order of contribution is passed the 
liabiHty of contributory is contractual liability. Subse- 
quent to that order it is a statutory liability. (Vol 13) 
1926 Oudh 289 (2^0) ; 21 Luck 153 (DB). 


[4] The principal partner settled on the list of 
contributories can be held liable for the whole debt 
though neither the firm nor the other partners are so 
settled. (Vol 11) 1924 Lah 148 (149) ; 4 Lah 239 
(DB). 

[5] Contributories can be required not only to meet 
calls made on him, but also to pay debts owing by him 
to the company, for recovery of which court is not 
bound to proceed under this section but may direct 
the liquidator to sue for it. (Vol 2) 1915 Lah 198 
(199) : 1915 PuQ Be No. 59. 

[6] The contributory can be summarily directed to 
pay all moneys due from him whether as a eontribu- 
tocy or in bis private capacity. ’Debt due on a pronote 
by contributory’ comes under the section. The juris- 
diction is permissive and must not ordinarily be 
refused. (Vol 2) 1915 Lah 271 (272, 273) : 1916 Pun 
Re. No. 36 (DB). 

[73 In the case of a contributory becoming insolvent 
for mutual dealings and set-ofi, see S. 47, Presidency 
Towns Insolvency Act, 1909. and S. 46, Provincial 
Insolvency Act, 1920. 


3. Limitation. — [1] Words ‘any money due from 
him or from the estate of the person whom he repre- 
sents to the Company’ in S. 186 must be confined to 
money due and recoverable in a suit by the company 
and they do not include any moneys which at the 
date of the application under S. 186 could not have 
been so recovered. (Vol 26) 1933 PC 63 (66) : 60 Ind 
App 13 : 64 All 1067 (PC). 

[2] Terms ‘money owing* or ‘money due* in their 
primary sense denote existing debt, whether or not the 
right to recover the same is barred. Call is owing 
from date when it is made, although it may be payable 
at future date. (Vol 21) 1934 Bom 97 (98) (DB). 

[3] S. 186 of the Act does not override provisions 
of the Limitation Act and Court cannot enforce by 
summary order the payment of a debt which it could 
not have enforced in an action at law. The section 
only provides a summary procedure for enforcing exist- 
ing legal liabilities. The words “at any time” only 
mean at any time, during the course of liquidation 
proceedings commencing from date of winding up 
order. (Vol 11) 1924 Lah 53 .(54) : 4 Lah 109 (DB). 

[4] An application by the liquidators filed within 
three years from date of winding up order, if other- 
wise properly made, under and within the provisions 
of S. 186, Companies Act is not one which must be 
dismissed by reason of S. 3, Lim Act as it is either an 
application made within time or it is an application 
made for which no period of limitation is prescribed 
(Vol 20) 1933 PC 63 (66) : 54 All 1067 : 60 Ind App 
13 (PC). 


4. Powers of Court— [1] In proceedings under 

S. 186 the Court will not go into the question of 
validity of the liquidation. That question should be 
raised in proper proceedings. (Vol 29) 1942 All 136 
(138) : ILR (1942) All 26. 


[2] A payment order made after the assets of the 
Company are sold is a nullity and may be disregarded 
by Court whose help is sought for its execution. fVol 8) 
1921 Lah 67 (57). 


jio HUG oouna lo 


Loj <jourc in iiquiaation proceedings 
help third persons purchasing debts, to realise' them. 
Payment order in respect of a debt sold to a third per- 
son cannot be made. A payment order dan be disregard- 
ed by the Court which is applied for execution if the 
order is nullity. (Vol 8) 1921 tab 57 (57). 
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[THE INDIAN] COMPANIES ACT, 1913 


[S. 187] 


187. U) The Court) may, at any time after making a winding up order, and either before 
Powec of Court to or after it has ascertained the sufficiency of the assets of the company, 
make calls. make calls on and order payment thereof by all or any of the contribu- 

tories for the time being settled on the list of the contributories to the extent of their liability, for 
payment of any money which the Court considers necessary to satisfy the debts and liabilities of 
the company, and the costs, charges and expenses of winding up, and for the adiustment of the 
rights of the contributories among themselves. 

(J9) In making the call the Court may take into consideration the probability that some 
of the contributories may partly or wholly fail to pay the call. 

[1882— S. 151 ; (1908) 8 Edw. VII, C. 69— S 166 (1), (2) ; (1929) 19 and 20 Geo. V, C. 23-8. 206.] 


Section 186 (contd,) 

[4] Calls validly made by Directors prior to liquida- 
tion become, once the date for payment has passed, a 
debt due from share-holders which liquidator can 
realise. Under S. 186, the court cannot question 
liquidator as to purpose for which debt is being realised 
or withhold payment thereof though under S, 187 Court 
can consider whether liquidator really needs money. 
(Vol 29) 1942 All 136 (138) : ILE (1942) All 26. 

[5] Ss. 186 and 235 empower the court to make an 
order against the person complained against, but neither 
of them professes to confer a new right on the person 
applying. The power of the court is restricted from 
proceeding suo motu (Vol 20) 1933 All 789 (794) : 55 
All 912 (FB). 

[6] Where the registered office of a company is 
situated within the jurisdiction of the District Judge, 
he has jurisdiction to pass orders in liquidation proceed- 
ings. Contributories residing outside British India are 
amenable to jurisdiction of District Judge. (Vol 21) 
1934 Lah 362 (363) : 15 Lah 302. 

5. Set off. — [1] There is nothing in S. 186 which 
can reasonably be construed as a general deprivation of 
contributories to companies in liquidation of the right 
of set-off. ( (Vol 27) 1940 All 544 (550) : ILB (1941) All 
153 (FB) * (Vol 25j 1938 All 613 : ILR (1938) All 957 
overruled.) 

[2] A share-holder is not entitled to set off what he 
might receive on a winding up, against moneys due by 
him. (Vol 25) 1938 Mad 962 (965) ; ILR (1939) 
Mad 36. 

[3] »■ Defendants in a suit by liquidator on pronote 
are entitled to set off if they are creditors in respect of 
the money deposited as security, defendants not being 
contributories of the Bank and. the court conducting 
the liquidation cannot recover by a summary process 
the money due from them on the pronote, (Vol 6) 1919 
Lah 242 (243) (DB). 

[4] The Court will not allow a person to whom the 
company is indebted to set off that indebtedness against 
what is due from him as a contributory in respect of 
calls. It is otherwise where the two debts are of a purely 
commercial nature- But where the debt to the company 
is in respect of calls the set off Is never available to the 
contributory. (Vol 29) 1942 All 136 (138) : ILR (1942) 
All 26. 

[5] A debtor who is not a member is entitled to 
plead by way of set off that an ascertained sum of 
money is then due to him from the company in an 
action by liquidator to recover dues from him. Such 
a suit by liquidator is only an ordinary suit not govern- 
ed by Indian Companies Act. (Vol 2) 1915 Lah 204 
(205) : 1916 Pun Re No. 63 (DB). 

[6] A deposit by a Hindu husband in the name of 
himself and bis wife payable to either or survivor in 


the absence of evidence to the contrary must be pre- 
sumed to belong to the husband and therefore can be 
set off against the amount due to the bank from the 
husband. (Vol 29) 1942 Mid 351 (351). 

6. Transferee of order for payment — [1] In 
the case of orders of payment under S. 186 the person 
to apply for the enforcement of an order or decree is 
the person in whose favour order or decree has been 
made or passe<3. Assignee or transferee cannot make 
such an application and until his name has been substi- 
tuted for that of the person in whose favour the decree 
or order has been passed or made. Ss. 200 and 201 
must be held to be subject to special provision of R. 15 
of O. 21 of C P Code. Therefore a transferee of an 
order under S. 186 of Companies Act must, in the first 
instance, apply to the court which made the order (Vol 
5) 1918 Lah 211 (213) ; 1918 Pun Re No. 92. 

[2] A person to whom the liquidator has transferred 
a payment order made under this section against a 
contributory is entitled to invoke the summary juris- 
diction of the court under S. 199 for recovering the 
money. Dissolution of the company subsequently does 
not prevent the assignee from seeking relief from 
liquidation court. (Vol 8) 1921 Lah 78 (79) (DB.) 

[3] Application under S. 186 by transferees from 
the liquidator of debts and calls due from contributories 
not being one on behalf of the company or for its 
benefit is not maintainable- (Vol 8) 1921 Lah 140 (141) 
(DB). 

SECTION 187— Synopsis* 

1. Applicability and scope. 

2. Civil P. C , S. 86 - Applicability. 

3. Jurisdiction, 

4. Time-barred calls, 

1. Applicability and scope.— [l] S. 151 is not 
restricted to original calls but includes unpaid calls 
made before as well as after the winding up. The 
bala nee of -the price of shares for which he a call has 
been made before liquidation can be recovered by a sum- 
mary action by the Official Liquidator (*11) 12 Ind Oas 
958 (969) ; 1911 Pun Re No. 67 (DB). 

[2] A share-holder contracts to contribute a certain 
amount to be applied in payment ^of the debts and 
liabilities of the company and it is inconsistent with 
his position as a share-holder, where he remains as 
such to claim back any of that money. (Vol 4) 1917 
Bom 132 (133) : 40 Bom 264 (DB), 

[3] Where after the making of an order for compulsory 
winding up of a company money due by a contributory 
was demanded by the Official Liquidator and was paid 
to him as such an order was made by the Court under 

S.»187 the coutributory cannot be asked to pay over 
again on a s'lbsequent call by the court in the absence 
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The Court may order any contributory, purchaser or other person from whom money 
is due to the company to pay the same into * *] the account of the 
Po^er to order pay- liquidator b[in any scheduled bank as defined in clause (e) of sec. 

ment into bank. ^ Reserve Bank of India Act, 1934] instead ^ of^ to the official 

liquidator, and any such order may be enforced in the same manner as if it had directed 
payment to the official liquidator. 

[1S32-S. U2; (1908) 8 Edw. VII, C. 69-S. 167 (1); (1929) 19 and 20 Geo. V, C. 23— S. 207 (1)] 


188. 


[a] The words “the Bank of Bengal, the Bank of Madras, or the Bank of Bombay, as the ease may be, or 
any branch thereof, respectively, to’* were repealed by the Indian Companies (Amendment) Act, 1936), 
(22 [SXIIJ of 1936}, S. lOL 

[b] Inserted^ ibid. 


Kegulation of account Igg, jS^U moneys, bills, hundis, notes and other securities paid and 

with Court. delivered into a[the Bank where the liquidator of the Company may 

have his account] , in the event of a company being wound up by the Court, shall be subject in all 
respects to the orders of the Court. 

[1882— S. 153; (1908) 8 Edw. VII. C. 69— S. 167 (2); (1929) 19 and 20 Geo' V, C. 23— S. 207 (2)]. 

[a] Substituted for “the Bank of Bengal, the Bank of Madras or the Bank of Bombay, or any branch there- 
of by respectively,” by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936) S. 102. [15-1-1937]. 

Order on contributory 190. (I) An order made by the Court on a contributory shall 

■conclusive evidence. (subject to any right of appeal) be conclusive evidence that the money, if 

any, thereby appearing to be due or ordered to be paid is due. 

( 2 ) AH other pertinent matters stated in the order shall be taken to be truly stated as 
against aU persons, and in all proceedings whatsoever. 

[1882— S. 155; (1908) 8 Edw. VII, C. 69— S. 168; (1929) 19 and 20 Gso. V, C. 23— S. 208] 


Section 187 (contd,) 

of evidence that the liquidator had misapplied the 
money. (Voi 19) 1932 Cal 691 (695) : 59 Cal 1099 (DB). 

2. Civil?. Code, sec 86 —Applicability — 

[1] S. 86, Civil P. 0. applies to all proceedings under 
S. 187 of Companies Act. (Voi 23) 1936 All 826 (829): 
68 AU 742 (PB). 

3. Jurisdiction. — [1] S. 187 does not confer 
any higher jurisdiction on the court to enforce the 
remedy which was not open to the company before the 
liquidation proceedings against a person who is not 
amenable to the Court’s jurisdiction. No order under 
S. 187 can, therefore, be made against the sovereign 
prince or ruling chief at all and no question of the con- 
sent of Governor-General-in-Council can arise as such 
case is not covered by sub-sec (2) of sec, 86, C.P.C. (Voi 
23) 1936 AU 826 (829) : 68 All 742 (FB). 

[2] TFhere the defendant, a resident of British India, 
held shares in a company registered in an Indian State 
neither appeared nor submitted to the jurisdiction of 
the State Liquidation Court, but a call order was made 
by that Court : It was held that the order was without 
jurisdiction and could not be enforced «s such in 
British India. (Vol 25) 1938 Lah 659 (560) (DB). 

[3] A call, validly made by the directors prior to 
liquidation and when once the date for its payment has 
passed, it becomes a debt indistinguishable from any 
other. Hence the Uquidator can realise it as any other 
debt without telling to court what he wants it for, of 
wurse, when he makes a call under S- 187, Court has 
jurisdiction to consider whether the liquidator really 
needs the moneys he says he needs. (Vol 29) 1942 AU 
136 (138, 139); ILB (1942) All 26. 

4. Time-barred calls-— [1] Liquidation gives 
the official liquidators a cause of action and unpaid 
calls though time barred against the company, can be 
enforced by them. (Vol 15) 1928 Ail 272 (273) : 50 All 
476 * (Vol 3) 1916 AU 317 (318) : 38 All 347 (DB) ^ 

Vol 18) 1931 Pat 44 (48) ; 10 Pat 249 (DB). 


[2] A claim which might be harped by Civil ?• C. i 
brought by the company can be preferred by the officia 
liquidators under the provisions of the Companies Act* 
(Vol 15) 1928 All 272 (273) : 50 All 476. 

SECTION 188— Note 1. 

[1] S 188 does not give the Court power to direct 
payments from any persons other than those mentioned 
in S. 186. (Vol 27) 1940 All 514 (515) : ILK (1940) 
AU 730. 

[2] The word “purchaser ” refers to the word con- 
tributory, which immediately precedes it and means 
the purchaser of the interest of a contributory, (Vol 23) 
1936 All 808 (810) : 58 AU 925 (DB). 

[3] The words “ or other persons from whom money 
is due” have a reference to a person from whom money 
is due under S. 185. (Vol 23) 1936 All 808 (810) : 68 
All 925 (DB). 

[4] Judicial decisions of matters which may arisO 
with third parties owing to transactions entered into oy 
the Official Liquidator are beyond the pale of jurisdic- 
tion to the company judge and no order can be made 
with regard to these matters either under S. 185 or 188. 
(Vol 23) 1936 All 808 (809) ; 68 All 925 (DB). 

[6] Persons entering into contract with the Liquida- 
tion do not come under S. 185 and hence an order 
directing them to pay the liquidator cannot he enforced 
under S. 185 or under S, 188. (Vol 23) 1936 All 808 
(810) ; 68 AU 925 (DB). 

[6] The words “ and any such order may be enforced 
in the same manner as if it had directed payment to 
the Official Liquidator ” in S. 188 do not give jurisdic- 
tion to enforce an order against persons other than 
contributories or persons mentioned in S. 185. The 
natural construction to place on these words is that if an 
order can be enfo^'ced which is an order directing pay - 
ment to an official liquidator, the same order can be 
enforced if it directs payment to a Bank. (Vpl 23 
1936 All 808 (810) : £8 All 925 (DB). 
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[S3. 191—194] 


Power to exclude credi- ig j. The Court'may fix a time or times within which creditors are to 

ors no^ proving in une. pjQyg ^heir debts or claims, or to be excluded from ihe benefit of any dis- 
tribution made before those debts are proved. 

[1882— S. 156; (1908) 8 Bdw. VII, C. 69— S. 169; (1929) 19 and 20 Geo. V, C. 23— S 2 0] 

Adjustment of rights of 192 . The Courts shall adjust the rights of the contributories among 
contributories. themselves, and distribute any surplus among the persons entitled thereto* 

[1882— S. 153; (1908) 8 Edw. VII, C. 69— S. 170; (1929) 19 and 20 Geo. V, C. 23— S. 211] 


Power to order costs. 


193. The Court may, in the event of the assets being insufficient to 
satisfy the liabilities, make an order as to the payment out of the assets of 
the costs, charges and expenses incurred in the winding up in such order of priority as the Court 
thinks just. 

[1882— S. 158; (1908) 8 Edw. VII, C. 69— S. 171; (1929) 19 and 20 Geo. V, C. 23— S. 213] 


Dissolution of company. 


19^. ( 1 ) When the affairs of a company have been completely 

wound up, the Court shall make an order that the company be dissolved 
from the date of the order, and the company shall be dissolved accordingly. 


(*9) The order shall be reported within fifteen days of the making thereof by the official 
liquidator to the registrar, who shall make ^ in his books a minute of the dissolution of the 
company. 


($) If the official liquidator makes default in complying with the requirements of this 
section, 'he shall he liable to a fine not exceeding fifty rupees for every day during which he is in 
default. 

[1882— Ss. 159 to 161; (1908) 8 Edw. VII, C. 69— S. 172; (1929) 19 and 20 Geo. V, C. 23— S. 221] 


SECTION 191— Note 1. 

[1] The penalty for failure to come in within the 
time stated in the notice for proving the claim is that 
the claimant is excluded from the benefit of any distri- 
button made before such debts are proved. He can only 
claim a proportionate share in such assets as may 
remain undistributed at the time when the proof is 
claimed and without disturbino: any distribution made 
before such proof. (Voi 29) 1942 Mad 349 (350). 
(Claimant may be paid dividend without disturbing 
previous dividends) * (1904) 27 Mad 496 (498) (FB). 

[2] It is an irregularity to pass an order admitting 
the proof of a particular creditor of the company before 
any liquidator has been appointed. (1887) 9 All 180 
(184) (DB). 

SECTION 192— Note 1. 

[1] Fully paid share-holders are contributories and 
are entitled to have their rights adjusted under S. 192. 
(Vol 21) 1934 Mad 476 (477) : 57 Mad 965 (DB). 

[2] A transferee of shares whose name has not been 
entered in the register is not a contributory, (Vol 21) 
1934 Mad 476 (477) ; 57 Mad 955 (DB). 

SECTION 193-Note 1. 

[1] Where a lease provided that if lessees (a com- 
pany) caused delay in payment of rent, the Jandlords 
would be entitled to recover the arrears witlT interest 
from buildings which may have been erected on the 


land ; held that there was charge in ^uity giving 
priority to landlords over unsecured creditors of com- 
pany in liquidation was created. (Vol 1) 1914 Bom 267 
(268) : 39 Bom 136 (DB). 

SECTION 194— Note 1. 

[1] A company which has been dissolved no longer 
exists as a separate entity capable of holding propeB:y 
or of being sued in any Court ; but a company in liqui- 
dation, although the administration of its affairs has 
passed to the liquidator, retains its corporate existence. 
(Vol 26) 1939 Mad 318 (332). 

[2] Although, after dissolution, the company and its 
officers become functus officio^ yet the liquidator can 
complete a formal act like giving a transfer in writing fox 
a decree already transferred while he was still a liquida- 
tor. (Vol 15) 1928 Mad 478 (478) : 51 Mad 681 (DB). 

[3] As to the power of the Court to declare diflsola- 
tion of company void, see section 243. 

[4] If liquidation should be annulled, the company 
will resume its powers. (Vol 26) 1939 Mad 318 (S32). 

[5] In this case the form of order under Compaiues 
Act for dissolution of a Company in compulsory 
liquidation is laid down. (Vol 7) 1920 Cal 1002 (1002): 
47 Cal 620 (DB). 

[6] Under Section 153-A (1) (d) the Court may make 
a provision for the dissolution of any transferor com- 
pany without winding up- 
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Extntordiiiary Powers of Court. 

195 . (2) The Oourt may, after it has made a winding up order, summon before»it any 
Power to summon per- officer of the company or person known or suspected to have in his 
sons suspected of having possession any property of the company, or supposed to be indebted to 
property of company, Company, or any person whom the Court deems capable of giving 

infonnation concerning the trade, dealings, affairs or property of the company. 

(2) The Court may examine him on oath concerning the same, either x by word of mouth 
or on written interrogatories, and may reduce his answers to writing and require him to sign 
them, 

(5) The Court may require him to produce any documents in his custody or power relating 
to the company; but, where he claims any lien on documents produced by him, the production 
shall be without prejudice to that lien, and the Court shall have jurisdiction in the winding up to 
determine all questions relating to that lien. 

{4) If any person so summoned, after being tendered a reasonable sum for his expenses, 
refuses to come before the Court at the time appointed, not having a lawful impediment (made 
known to the Court at the time of its sitting, and allowed by it), the Court may cause him to be 
apprehended and brought before the Court for examination. 

[1882— Ss. 162, 163; (1908) 8 Edw. VII, C. 69— S. 174; (1929) 19 and 20 Geo. V, C, 23— S. 214] 


SECTION 195— Synopais, 

1. Scope of the section. 

2. Powers of Court. 

3. Bight of appeal, 

4. Right to copy of deposition. ^ 

1. Scope of the section. — [1] Examination 
under S, 196 is pnvate and petitioning creditor should 
not be allowed to attend, where the liquidator has conduct 
of examination, except in extreme cases. Where latter 
cannot act former may be given conduct of examina* 
tion. (Vol 11) 1924 Bang 24 (24, 2S) : 1 Bang 884. 

[2] The scope of an examination under S. 195 is to 
seek information on matters which may be just or 
beneficial for the winding up of the company. S. 195 
is intended to promote liquidation proceedings and 

S. 196 is Intended to investigate conduct of those charged 
with its affairs. (Vol 18) 1931 Lab 8 (11). 

[3] Before granting application under this section 
for discovery and the inspection of the books and papers 
of a company and for the' examination of certain of its 
Directors, the court ought to be satisfied that the 
inquiry is just and beneficial for the purposes of the 
widingnp and not merely intended to harass and 
annoy the Directors and Manager. (Vol 2) 1915 Lah 
109 (112) : 1915 Pun Be No. 40 (DB). 

[4] Depositions made nndr S. 195 and obtained by 
Liquidator under B. 174 of Chap XXXI, Original Side 
Brdes, (Calcutta) are private documents and liquidator 
was not entitled to use them in proceedings for appoint- 
ment of Receiver initiated by him, (Vol 27) 1940 Cal 
48$ (488) : ILB (1940) 1 Cal 28. 

2. Powers of Court. — [1] It is in the ‘discretion 
of .the Court conducting the winding up to determine 
whether it will exercise the powers vested in it by S. 195 
but the discretion must be exercised judicially and not 
without consideration. (Vol 2) 1915 Lah 109 (112) ; 
1915 Pun Be No. 40 (DB). 

[2] Powers of Court under S. 195 are very wide and 
it Is not necessary to determine before cdling upon 
him whether the person deemed capable of giving the 
lirEoisnation possesses ii (Vol 18) 1931 Lah 8 (11), 


[3] It is a matter entirely within the discretion of 
the District Judge whether the services of a counsel 
should be allowed to an official liquidator in an 
inquiry under S. 195. (Vol 18) 1931 L’ih 8 (11). ' 

[4] A creditor who refuses to give to liquidator all 

reasonable information as to past transactions, does so 
at his own peril and can be summoned under S. 195 
and if necessary arrested. (Vol X8) 1931 Bom 2 (16) ; 
54 Bom, 718 (DB). ' 

[5] Company Judge conducting proceedings under 
S. 195 is Court within S. 476, Criminal P 0. (Vol 28) 
1941 Lah 52 (52) : 42 Cr L Jour 351 : ILB (1940) Lah 
669 (DB). 

3. Right of appeal —[1] An appeal lies against 
an order made for the examination of Directors, where 
the order impugned is vexatious or oppressive so far as 
the appellant is concerned and when it is not necessary 
or beneficial for the purposes of the winding-up. (Vol 2) 
1915 Lah 109 (112j : 1915 Pun Re No. 40 (DB). 

[2] It is the final order that is appealable and not 
the preliminary order. (Vol 16) 1929 Lah 707 (7X0): 10 
Lah 806 (PB) * (Vol 18) 1931 Lah 8 (10, 11). (Order 
deciding objections to be examined under S. 195 is, and 
one merely issuing summonses is not, appealable.) 

[3] An order under S. 195 summoning directors of 
a company for examination is not judgment within Cl. 
15 Letters Patent (Calcutta) and therefore is not appeal- 
able. (Vol 16) 1928 Cal 295 (296) : 55 Gal 262 (DB). 

[4] See also Section 202. 

4. Right to copy of deposition [1] Each 

defendant deposing under S 195 is entitled to copy of 
his own deposition upon his counsel undertaking on his 
behalf to prevent communication of his deposition to his 
co-defendants or their solicitors or counsel. (Vol 27) 
1940 Cal 4S8 (489) : ILB (1940) 1 Oal 28. 

[2] Public officer charged with criminal investigation 
-should be allowed to inspect and take notes but not copy 
the depositions made under S. 195 by person believed 
to be involved in a criminal offence. (Vol 17) 1930 Cal 
521 (524) ; 57 Cal 424. 
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Cths in£)Un1 comAmts act, igi3 


196. (1) When an order has been made for winding up a company by the Court, and the 
Power to order public official liquidator has applied to the Court stating that in his opinion a 
examination of promo- fraud has been committed by any person in the promotion or formation 
ters, directors, etc. Company or by any director or other officer of the company, in 

relation to the company since its formation, the Court may, after consideration of the application, 
direct that any person who has taken any part in the promotion or formation of the company or 
has been a director, manager or other officer of the company shall attend before the Court on a 
day appointed by the Courfe for that purpose, and be publicly examined as to the promotion or 
formation or the conduct of the business of the company, or as to his conduct and dealings as 
director, manager or other officer thereol 

{ j 2) The official liquidator shall take part in the examination, and for that purpose may, if 
specially authorised by the Court in that behalf, employ such legal assistance as may be sanctioned 
by the Court. 


{3) Any creditor or contributory may also take part in the examination either personally 
or by any person entitled to appear before the Court. 

(4) The Court may put such questions to the person examined as the Court thinks fit. 

(6) The person examined shall be examined on oath, and shall answer all such questions 
as the Court may put or allow to be put to him. 

{6) A person ordered to be examined under this section may at his own cost employ any 
person entitled to appear before the Court, who shall be at liberty to put to him such questions as 
the Court may deem just for the purpose of enabling him to explain or qualify any answers given 
by him : Provided that if he is, in the opinion of the Court, exculpated from any charges made 
or suggested against him, the Court may allow him such costs as in its discretion it may 
think fit. 

(7) Notes of the examination shall be taken down in writing, and shall be read over to or 
by, and signed by, the person examined, and may thereafter be used in evidence against him in 
civil proceedings, and shall be open to the inspection to any creditor or contributory at all reason- 
able times. 

(8) The Court, may, if it thinks fit, adjourn the examination from time to time. 

(9) An examination under this section may, if the Court so directs, and subject to any 
rules in this behalf, be held before any District Judge or before any officer of the High Court, 
being an official referee, master, registrar or deputy registrar, and the powers of the Court under 
this section as to the conduct of the examination, but not as to costs, may be exercised by the 
person before whom the examination is held, 

[(1908) 8 Edw. VII, C. 69-S. 175; (1929) 19 and 20 Geo. V, C. 23— S. 216.] 

Objects and Reasons. 

We have amended clause 197 (now Section 196) to tion that the ordinary provision of the Indian law of 
provide that the Court shall act on an application evidence contained in the proviso to section 132 of the 
from the official liquidator, and we have amended sub- Indian Evidence Act, 1872, is not superseded thereby, 
clause (7) of this clause so that there can be no ques- — S.C.R., 1913. 


SECTION 196— Synopsis 

1. Applicability and scope. 

2. Appeals. 

3. Sub-section (1). 

4. Sub-section (3). 

5. Sub-section (5). 

6. Sub-section (7). 

1. Applicability and scope —[1] If a company 
is not in liquidation according to provisions of the Act 
Court ha^ no ^ power io order the directors to be 
examined under this section. (Vol 21) 1934 Bang 271 
(272). 

[2] Section 196 is designed for a thorough investiga- 
tion of the affairs of a company and the actions of its 
officers. (Vol 20) 1933 All 366 (368) : 55 All 496 (DB). 


[3] Prima facie case of fraud against particular per- 
son must be made out before order for public examina- 
tion can be passed under S. 196 (1), General allegation 
of fraud in Company’s management is not sufficient. 
Charge of fraud need not be set out with same particu- 
larity as in a criminal case. (Vol 20) 1933 All 366 (368); 
55 All 496 (DB). 

[4] A director who was a party to issue of shares in 
consideration of promissory notes can be publicly ex- 
amined although he has resigned prior to the notice. 
Issue of such shares is a circumvention of the provisions 
of the Act and is contrary to the provisions of the 
Articles of Association. This in itself would not be 
sufficient to prove fraud ; but it suggests fraud and 
would therefore justify the public examination of the 
directors concerned, (Vol 31) 1944 Mad 87 (87, 8^; - 
ILB (1944) Mad 540 (DB). 
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197. The Court, at any time either before or after making a winding up order on proof of 
Power to arrest abscond- probable cause for believing that a contributory is about to quit British 
ing contribatory. India or otherwise to abscond, or to remove or conceal any of his property, 

for the purpose of evading payment of calls or of avoiding examination respecting the affairs of 
the company, may cause the contributory to be arrested and his books and papers and movable 
property to be seized, and him and them to be safely kept until such time as the Court may order. 

[1882-S. 164; (1908) 8 Edw. VII, C. 69— S. 176 ; (1929) 19 and 20 Geo. V, C 23— S. 218.] 


198. Any powers by this Act conferred on the Court shall be in addition to, and not in 
Saving of other pro- restriction of, any existing powers of instituting proceedings against any 
ceedicga. contributory or debtor of the Company or the estate of any contribu- 

tory or debtor, for the recovery of any call or other sums. 

[18S2-.S. 165; (1908) 8 Edw. VII, C 69— S. 177 ; (1929) 19 and 20 Geo. V. C. 23—8. 219]. 


Enforcmient of and Appeal from Orders. 


Power to enforce or- 199. AU orders made by a Court under this Act may be enforced 
ders. in the same manner in which decrees of such Court made in any suit 

pending therein may be enforced. 

[1882— S.166 ; (1908) Edw. Vll, C 69— S. 178; (1929) 19 and 20 Geo. V, C. 23— S. 373] 


Section 196 (contd.) 

[5] A liquidator in a voluntary winding up of a com- 
pany may, under section 216, ask the Court for an 
order under this section. (Vol 7) 1920 Bom 284 (284) : 
44 Bom 459 (DB). 

[6] Er^lish decisions on the point of an investigation 
by a liquidator into the conduct of the officers of the 
company before liquidation cannot be held to be bind- 
ing upon Indian Courts. (Vol 20) 1933 All 366 (368) : 
$5 All 496 (DB). 

2. Appeal, — [1] Order directing examination of per- 
son under S. 196 is not judgment within Cl. 13, Betters 
Patent (Bang) and is not appealable. (Vol 23) 1936 Bang 
166 (167) : 14 Bang 15 (DB). 

[2] An order refusing an application for the inspec- 
tion and copies of statement of persons examined under 
S. 196 is appealable. (Vol 13) 1926 Lab 246 (246) (DB). 

[3] See also Section 202. 


3. Sob-section (1). — [1] Notice of an application 
under the section is not compulsory before the Court 
can pass an order directing the public examination of 
the directors. (Vol 31) 1944 Mad 87 (87) : ILB (1944) 
MaiS40(DB), 

[2] What should be contents of an application u>.der 
S. 196 (1) depends on the facts of each particular case. 
(Vol 20) 1933 All 366 (368) : 56 AU 496 (DB). 

4. ^ Sub-section (3). — [1] Party entitled to conduct 
examination is entitled to do so with the help of 
Coofisel. (Vol 18) 1931 Lab 8 (11). 

5. Sub-section (5).— [1] Proceedings under S. 196(5) 
axe meant to ascertain conduct of persons in manage- 
ment of company. (Vol 13) 1926 Lab 385 (388) : 27 
Crii Jour 1383. 

6. Sub-section (7).— [1] Only creditor, contri- 
Iwtory w party to the proceedings is entitled to inspec- 

of examination, {fol 13) 1926 Lah 246 

[2] Persons examined under S. 196 are not protected 


under S. 132, Evidence Act, as in these proceedings 
there is no contest between two parties, (Vol 13) 1926 
Lah 385 (388) : 27 Or L Jour 1383. 

[3] Use of words “in civil proceedings ” is to make 
the statement admissible unconditionally in civil pro- 
ceedings and subject to Section 1B2 Evidence Act in 
criminal proceedings. (Vol 13) 1926 Lah 385 (389) : 
27 Or L Jour 1383. 


SECTION 199— Note 1. 


[1] All orders made by a liquidation Court are en- 
forceable like decrees. (Vol 22) 1936 Lah 975 (976) : 17 
Lah 341. (Call-order by a Baroda Court is not a 
foreign Judgment and a suit based thereon in British 
India is governed by Art. 120 of Limitation Act). 

[2] A payment order though not a decree is to be 
executed in the same manner in which a decree can be 
executed. (Vol 8) 1921 Lah 78 (79) (DB). 

[3] Executable order under S. 199 is not an otder 
having the force of a decree for the purpose of Sch. II 
Art. 11, Court Fees Act. There is a distinction between 
an order “ enforceable as a decree ” and an order 
” having the force of a decree,” (Vol 32) 1945 Lah 146 
(148, 149) (FB). 


[4] Decision overruling preliminary objections and 
proceeding with the ease on merits and refusal to grant 
leaye^ to proceed with a suit in another Court are 
decisions and not orders coming within the scope ol 
S. 199. (Vol 32) 1945 Lah 146 (147) (FB). (Per 
Blacker, J in order of Eeferenee). 

[5] The effect pf this section is that a company 
which holds an order ifiade under Section 186 (1) may 
resort to any procedure for its enforcement which would 
be open to it if the order had been a decree made in a 
suit, with the result that the methods of enforcement 
provided by section 78, Civil PC., is open to the com- 
pany. (Vol 32) 1943 PC 60 (61) : 20 Luck 162 : 72 
Ipd App 85 : ILE (1945) Ear PC 148 (PC), ( (Vol 27) 
1 940 Oudh 237 : 15 Luck 882 reservea). ^ 



ifSt £tHB INDIANj OOMPANIflS ACT, 1913 [Ss, SOO— 20a] 

200. Any order made by a Court for or in tbe course of the winding up of a company shall 
Order made in any be enforced in any place in British India other than that in which such 

Court to be enforced by Court is situate, by the Court that would have had jurisdiction in respect 
other Courts. Qf company if the registered ofSce of the company had been situate 

at such other place, and in the same manner in aU respects as if such order had been made by 
the Court that is hereby required to enforce the same. 

[1882— S. 167; (1908) 8 Edw. VII; C. 69— S. 180 (1), (2); (1929) 19 and 20 Geo. V, C. 23—S. 223 (1) (2)], 

201. Where any order made by one Court is to be enforced by another Court, a certified 
Mode of dealing with Copy of the order SO made shall be produced to the proper officer of the 

orders to be enforced by Court required to enforce the same, and the production of such certified 
other Courts. copy shall be sufficient evidence of such order having been made; and 

thereupon the last-mentioned Court shaU take the requisite steps in the matter for enforcing the 
order, in the same manner as if it were the order of the Court enforcing the same. 

[1882— S. 168; (1908) 8 Edw. VII, G. 69— S. 180 (3); (1929) 19 and 20 Geo. V, 0. 23— S. 223 (3)] 

202. Ee-hearings of, and appeals from, any order or decision made or given in the matter 

Appeals from orders. winding up of a company by the Court may be had in the same 

' manner and subject, to the same conditions in and subject to which 
appeals .may be had from any order or decision of the same Court in cases within its ordinary 
jurisdiction. 

[1882— S. 169; {1908} 8 Edw. VII, C. 69— S. 181 (1).] 

Objects and Reasons. 

“We have amended clause 203 of the Bill (now section 202) by striking out the last seven lines of that 
clause, thereby providing that notice of appeal will he governed by the ordinary rules as to notices of appeals 
to the Court in the exercise of its ordinary jurisdiction.*' — S. G. R., 1913. 


SECTION 200— Note 1. 

[1] S- 200 applies where an order made by the High 
Court of one Province is to he enforced m another 
Province; it can only be enforced by High Court of that 
other Province. (Vol 17) 1930 Mad 74 (73) : 53 Mad 
147 (DB). 

[2] Where an order for payment in respect of a call 
is made by the High Court, it is the High Court alone 
that can take steps to enforce it under this section. A 
direct application to the District Court concerned does 
not lie. (Vol 17) 1930 Mad 74 (75) : 53 Mad 147 (DB). 
(In this case a direct application was made to District 
Court of Tanjore) * (Vol 14) 1927 Pat 182 (183) : 6 Pat 
132 (DB). (Hence a decree of the Allahabad High Court 
in liquidation proceedings cannot be sent direct for 
execution to the District Court, Gaya within Patna High 
Court's jurisdiction). 

[3] Where an application is made to the High Court 
for directing District Courts concerned to enforce the 
payment orders made by another High Court in the 
matter of the winding up of a company, the proper 
procedure is to treat the order as a decree passed by the 
High Court in which it is filed and transfer for execu- 
tion to respective District Courts. In such a case the 
High Court cannot authorise the official liquidator to 
apply to the District Court concerned under Section 164. 
(Vol 14) 1927 Mad 271 (271, 272). 

SECTION 201— Note 1. 

[1] An order passed by a Court under the Act can 
he enforced by another Court on production of a certi- 
fied copy of the order. (Vol 30) 1943 Sind 89 (90) ; 
ILR (1942) Kar 504 (DB). 

[2] Where an order under the Act by a Court is 
sought to be enforced in another Court the procedure 
laid down in S. 39 and O. XXI Br. 4 and 5 G P C need 
not be followed. (Vol 30) 1943 Sind 89 (90) ; IDB 
(1942) Kar 504 (DB). 


SECTION 202 — Synopsis. 

1. Applicability and scope. 

2. Court-fee. 

3. District Court — Order of— Appeal against- 

4. Limitation for appeal. 

5. Parties to appeal. 

6. Orders which are appealable. 

7. Orders which are not appealable. 

8. Right to appeal. 

9. Re-kearing. 

10. Review, 

11. Revision. 

12. Separate suit if barred. 

1. Applicability and scope. — [1] Where liquida- 
tion of a company had begun before the commence- 
ment of the Companies Act, 1913, it was held that by 
virtue of section 284 (as it stood priqr to its substitution 
in 1936) all the proceedings in the winding up includ- 
ing the coarse of appeal were governed by the old Act 
of 1882. (Vol 2) 1915 Lah 415 (415) * (Vol 6) 1918 All 
342 (342) (DB). 

[2] S. 202 differentiates between appeal against 
orders and appeal against decision and S. 199 applies 
only to order. (Vol 32) 1945 Lah 146 (147) (PB). 

[3] Appeal from Orders passed in winding up pro- 
ceedings under supervision of Court is competent like 
appeal from other orders when winding up is by Court. 
(Vol 22) 1935 Lah 174 (174). 

[4] All orders not merely formal or interlocutory but 
finally deciding disputes or depriving party of sub- 
stantial rights are appealable. (Vol 16) 1929 Lah 707 
(710) : 10 Lah 806 (PB) * (Vol 18) 1931 Lah 8 (10), 



'S. 202; 


[THB INDIAN] COMPANIES ACT, 1913 


1?S8 


Section 202 (miid.) 

[5] Orders which may be termed ministerial and not 
subject to appeal under S. 202, may be passed by a 
Judge when dealing with a company in liquidation. 
(Yol 30) 1943 Sind 82 (84) : ILB (1942) Ear 496 (DB). 

2. Court-fee. — [1] Memoranda of ^ appeals under 
this section are to be ^stamped under Sch. II Art. 11 
Court Fees Act. (Yol 32) 1945 Lah 146 (147) (FB). 


3. District Court — Order of — Appeal against. — 
[1] Only one appeal lies against the order or decision 
of a District Judge made in winding up proceedings. 
(Yol 1) 1914 Lah 39 (39) : 1913 Pun Be No. 34 (DB). 


4. Limitation for appeal.— [1] An appeal under 

S. 202 against an order passed by single Judge of 
High Court on Original Side is governed by Art. 
151, Lim. Act, which is subject to S. 12, Lim. Act. 
The appellant is entitled to deduct time requisite for 
obtaining copy of judgment even though under rules 
and orders of High Court no copy need be filed with 
memo of appeal. (Yol. 28) 1941 Lah 257 (258, 259, 
260) ; ILB (1941) Lah 191i(FB) : ((Yol 8) 1921 Lah 
26: 2 Lah 127 overruled). 

[2] — Winding up — Order under S. 196 for public 
examination of directors made on Dec. 3, 1929 — On 
Nov. 5, 1931, directors making protest, when one of 
them was examined in part — Protest rejected on Deo. 
18,. 1931 — Appeal by directors on Jan. 5, 1932 against 
order of Deo. 3, 1929, contending time ran only from 
Deo 18, 1931 : Eeld, that appeal was barred by time. 
(1932) Ind Bui (1932) Lah 658 (2). 

[S] Carelessness or ignorance of a pleader is not 
sufficient to extend time fixed by S. 169 of Act of 
1882 (S. 202 of Act of 1913). Unless delay is caused 
either by conduct of the respondent or by mistake of 
the officials of the appellate Court, time cannot be 
extended for appeal. (Yol 11) 1924 Lah 379 (379). 

[4] Delay in filing an appeal due to the appellant’s 
negligence cannot be excused, (Yol 11) 1924 Lah 
379 (379). 

[5] Where there is no marked want of diligence 
the appellant should be granted an extension of time 
for appeal. (Yol 8) 1921 Lah 346 (348) : 1 Lah 368 
(DB). 

[6] Order respecting liquidation passed on 6th 
February— Inofficial Liquidator appliying same day for 
leave to appeal and getting it — Notice to respondent 
given on 18th February— Appeal filed on 20th May — 
Liquidator having done all he could to comply with 
provisions of law held entitled to extension of time, 
(Yol 8) 1921 All 107 (108) (DB). 

[7] In the application of S. 169 of Act of 1882 a 
certain amount of' latitude was allowed because in 
matters 'of winding up the previous orders of the 
Court are not based upon issues which have been for- 
mulated as they are in an ordinary suit with pleadings 
and the time for appealing was very short. (Vol 10) 
1923 All 429 (429) (DB). 

5. Parties to appeal. — [1] In an appeal against 
compulsory winding up order the official liquidator is 
not a necessary party. But it is desirable that as a 
general rule he should be made a party to such 
appeals. (Vol 28) 1941 Lah 134 (138) : ILB (1941) 
Lah 680 (DB). 

[2] Directors of Company its sole share-holders — 
Appeal by some of diMctors against compulsory wind- 
^ up order — Official Liquidator and company not 
impteJided*— Befit oi dire'etors impleaded— -Appeal held 


competent. (Vol. 28) 1941 Lah 134 (137, 138) : ILB 
(1941) Lah 680 (DB), 

6. Orders which are appealable. — [1] Order refus- 
ing to wind up a company. (Vol 1) 1914 Bom 251 
(252) : $9 Bom 47 (DB). 

[2] An order granting or revoking a sanction under 
S. 144 of Act of 1882 (S. 179 of Act of 1913) (Yol 8) 
1921 Mad 286 (288) (DB). 

[3] Order directing Official Liquidator to prosecute 
for criminal oSenee. (Vol 18) 1931 Sind 120 (120). 

[4] Order refusing inspection and copies of state- 
ments of persons examined under, S. 196. (Vol 13) 
1926 Lah 246 (246) (DB). 

[5] Order of High Court holding petition under 
S. 235 maintainable. (Vol 25) 1938 Lah 658 (669) 
(DB). 

[6] Order refusing inspection and copies of state- 
ments under S. 196. (Vol 13) 1926 Lah 246 (246) 
(DB). 

[7] Order depriving creditor of all rights to take 
advantage of winding up proceedings. (Vol. 14) 1927 
Oal 689 (690, 691) (DB). 

[8] Order rejecting proxy forms used at a meeting 
under S. 153 and requiring another meeting to be 
held. (Vol 19) 1932 Bang 96 (96) ; 10 Bang 189 (DB). 

[9] Order directing public examination of directors. 
(Vol 31) 1944 Mad 87 (87) : ILB 1944 Mad 540 (DB). 

[10] An order under S. 158 rejecting a scheme is 
appealable both under S. 202 of Act and Cl. 13, 
Letters Patent. (Vol 19) 1932 Bang 154 (155) : 10 
Bang 438 (DB). 

[11] An order refusing to make a supervision 
order under section 221. (1906) 30 Mad 22 (23) (DB). 

[12] Where the Court directed issue of summonses 
for the examination of the managing agents of a 
company under S. 195 and the managing agents 
appealed against the order rejecting their objections 
to their examination the appeal was held competent 
even though no appeal was preferred against the order 
directing issue of summonses for examination of the 
managing agents. (Yol 18) 1931 Lah 8 (10). 

7. Orders which are not appealable. — [1] Order 

of District Judge as liquidation officer dismissing 
objections to attachment of property, (Vol 14) 1927 
Lah 282 (282). » ? 

[2] Order refusing security for costs under S. 280, 
(Vol 29) 1942 Mad 405 (406) (DB), 

[3] Order under S. 181 fixing remuneration of legal 
adviser. (Vol 30) 1943 Sind 82 (83) : ILB (1942) Ear 
496 (DB). 

[4] Liquidator’s order reducing remuneration of his 
employees. (Vol 7) 1920 Lah 433 (434) : 1 Lah 73. 

[5] Framing of issues by court in petition for wind- 
ing-up of company under the Act (as it is not an 
‘‘order” within S, 202). (1912) 16 Ind Cas 794 (795) 
(Mad) (DB). 

[6] Order under S. 247 (6) refusing to restore Com- 
pany on to register as it is not one given in the wind- 
ing up of a company. (Vol 12) 1925 Lah 443 (444). 

[7] Order of High Court Judge under S. 195 direct- 
ing examination of directors as it is not a judgment 
within the meaning of Cl 14, Letters Patent 
(Calcutta). (Vdl 15) 1928 Oal 295 (296) : 55 Cal 262 
(DB). 
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Voluntary Winding Up, 

Ciroumstanoes in which 

company may be wound 203 . A Company may be wound up voluntarily — 
up voluntarily. 

(i) when the period (if any) fixed for the duration of the company by the articles expires, 
or the event (if any) occurs, on the occurrence of which the articles provide that 
the company is to be dissolved and the company in general meeting has passed a 
resolution requiring the company to be wound up voluntarily; 

(^) if the company resolves by special resolution that the company be wound up 
voluntarily; 


Section 202 (contd.) 

f8] Bight of appeal under the section is co -exten- 
sive with that in 0. 21 E. 63 Civil P.C. Therefore 
where L was ordered to pay certain sum as contri- 
butory and in the order which was issued to another 
Court for execution L was described as proprietor of 
a firm and on attachment of certain goods 8 filed objec- 
tion that he and not L was the proprietor and the 
execution Court refrained from enquiry it was held 
that the order of the execution Court was not appeal- 
able as it must be taken to be one under O. 21 B» 63, 
Civil P C. (Vol 3) 1916 AU 341 (341) : 38 All 537 
(BB). 

8. Right of appeal. — [Ij The right of appeal con- 
ferred by this section extends to all orders and deci- 
sions made or given in the matter of the winding up 
of a company whether the winding up ^ be compulsory, 
voluntary or under supervision. (1907) 30 Mad 22 
(23) (DB). 

[2] Right of appeal under S. 202 is available only 
to a person who can show that he has got an interest 
which is adversely afiected by the decree, or has got an 
interest in the subject matter of the litigation. (Vol 19) 
1932 Bom 78 (79) : 56 Bom 16 (DB) ’if (Vol 19) 1932 
Bom 78 (79) ; 56 Bom 16 (DB). 

[3] A company not in th^ course of being wound 
up, cannot appeal from order under S. 153. (Vol 12) 
1925 Bom 442 (443) (DB). 

[4] A creditor or contributory who was barred from 
participating in the proceedings because of non-compli 
ance with R. 58 framed under S. 254 of the Act by 
the Punjab Chief Court and in fact did not partici- 
pate has no locus standi to appeal. (Vol 6) 1919 Lah 
180 (181) ; 1919 Pun Re No. 79 (DB). 

[5] When a Company is convicted and not its 

Managing Director, the appeal against the conviction 
should be by the Company acting through a properly 
authorized agent and it cannot be deemed to be pro- 
perly instituted when the appeal is filed by the Mana- 
ging Director. (Vol 21) 1934 Cal 63 (63) : 35 Or L 
Jour 492. ' 

[6] Where after winding up order, the majority of 
contributories declare themselves in a meeting in favour 
of appealing against the order in company’s name 
the appeal is competent. Contributories may be regard- 
ed as the real appellants. (Vol 19) 1932 PC 1 (8): 
58 Ind App 416 : 55 Mad 180 (PC). 

9. Rehearing.— [1] Rehearing of any order made in 
the matter of winding up of company can only take 
place before Court of appeal. But an order which has 
been obtained ex parte or which is in truth a nullity 
may be discharged by the Court which made it. S. 202 
has no application to petitions for setting aside of 
ex parte decrees. (Vol. 7) 1920 Lah 51 (52, fe) ; 1 Lah 
187 (DB), 


[2] S. 169 does not bar an application to set aside 
an ex parte order. (Vol 10) 1923 All 429 (429) (DB). 

10. Review. — [1] Company Law does not affect 
power of review vested in High Court under Civil 
PC (Vol 24) 1937 Lah 82 (83). 

[2] Where on objection to a petition for compul- 
sory winding up of a company, the Court ordered 
withdrawal of the petition company furnishing security 
to the satisfaction of the Registrar in Insolvency and 
the security was accepted by the Registrar it was held 
that the order could not be reviewed. (Vol 21) 1934 
Cal 603 (603) ; 61 Cal 429. (Case under Calcutta High 
Court Rules and Orders (Original Side.)) 

[3] A Judge conducting liquidation is not precluded 
from recalling wrong order and rectifying a mistake, 
S.202 is not intended to refer to cases in which a judge 
upon discovery of fresh matter considers it expedient to 
pass fresh order in place of an order passed by him. (Vol 
6) 1919 Lah 255 (255) ^ (1894) 16 All 53 (57, 58). 

11. Revision. — [1] An unappealable order passed 
by a District Court under the provisions of this Act is 
open to revision by High Court under section 115, 
Civil PC. (Vol 22) 1936 All 310 (3l5): 57 AU 810 (DB) 
(Crder under s. 54) * (Vol 12) 1925 Lah 443 (444). 
(Crder under s. 247 (6)). 

[See also Notes on S. 3]. 

12. Separate suit if barred. — [1] A question which 
has been decided by the liquidating Court cannot be 
reopened by a regular suit. Appeal is the onlyiremedy. 
(Vol 5) 1918 Lah 45 (47) : 1918 Pun Re No. 40 (DB). 

[2] Crder overruling the objection of contributories 
that they had ceased to be share- holders before the 
company went into liquidation, if not appealed against 
becomes final and operates as res judicata, (Vol 2) 
1915 Lah 227 (227). 

SECTION 203— Note 1. 

Cognate sections. 

Extraordinary and special resolutions — 81. 

Voluntary winding up of unregistered company— 
271 (1) (ii). 

Voluntary winding up — Notice of resolution 206. 

Rights of creditors and contributories saved— 218. 

[1] Resolution under the section containing also 
other matters relating to the agreement of amalga- 
mation with another company is not defective. (Vol 12) 
1926 Bom 49 (56) (DB). 

[2] Where there is no extra-ordinary^ resolution as 
required by Sub-s. (3) and the notice calling the genera^ 
meeting did not show that the liquidation was to b® 
proposed by way of an extraordinary resolution th® 
company cannot be held to have gone into voluntary 
liquidation. (Vol 21) 1934 Rang 271 (272). 
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(5) if the company resolves by extraordinary resolution to the effect that it cannot by 
reason of its liabilities continue its business, and that it is advisable to 
wind up; 

^[and the expression ‘resolution for voluntarily winding up’ when used hereafter in this 
Part means a resolution passed under ‘clause (l) , clause { 2 ) or clause (5) of this 
section] 

[1882— S. 173; (1908) 8 Edw. VIL C. 69— S. 182; (1929) 19 and 20 Geo. V, C. 23— S, 225 (1)] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 103, [15-1-1937] 

Commencement of 204. A voluntary winding up shall be deemed to commence at 

voluntary winding up. of the passing of the resolution ^[for voluntarily winding up], 

[1882— S. 174; (1908) 8 Edw VII. C- 69— S. 183; (1929) 19 and 20 Geo, V, C. 23— S. 227], 

[a] Substituted for “authorising the winding up** by the Indian Companies (Amendment) Act, 1936 (22 
[XXII] of 1936), S. 104. s XT' j [15-1-1937] 

^Efieet of voluntary 205. When a company is wound up voluntarily, the company shall* 
company!^^ status of commencement of the winding up cease to carry on its business* 

except so far as may be required for the beneficial winding up thereof : 

Provided that the corporate state and corporate powers of the company shall, notwithstand- 
ing anything to the contrary in its articles, continue until it is dissolved, 

[1882— S. 175; (1908)8 Edw. VII. C. 60— S. 184; (1929) 19 and 20 Geo. V, C. 23— S. 228] 

206. (i) Notice of any special. resolution or extraordinary resolution for winding up a com- 
Notice of resolution to pany voluntarily shall be given by the company within ten days of the 
windup voluntarily. passing of the same by advertisement in the 8* [Official Gazette], and also 
in some newspaper (if any) circulating in the district where the registered office of the company 
is situate. 


( 2 ) If a company makes default in complying with the requirements of this section, it shall 
be liable to a fine not exceeding fifty rupees for every day during which the default continues ; 
and every officer of the company who knowingly and wilfully authorises or permits the default 
shall be liable to a like penalty. 

[1882— S. 176; (1908) 8 Edw. VH, C. 69—8. 185; (1929) 19 and 20 Geo. V, C. 23— S. 226 (1), (2)] 

[a] Substituted by A. 0. for “local Official Gazette’*, 

Section 203 (contd,) ' [7] Section 54, Insurance Act, 1938, runs as follows: 


[3] If an extraordinary resolution passed under the 
nation does not provide that, by reason of its liabili- 
ties, the company cannot continue its business and 
that it is advisable to wind up, the defect is very 
serious. (Vol. 4) 1917 Eah 405 (406) : 1917 Pun Be 
No. 35. 

[4] If an inregnlarity in passing an extraordinary 
resolution, directing a voluntary winding up of the 
Company, is discovered after the supervision order has 
been m^e, the order may be discharged on applica- 
tion to the Court of Appeal, and the time for making 
the appeal may, if necessary, be extended. (Vol 4) 1917 
Lah 405 (405, 406) ; 1917 Pun Be No. 35. 

[5] Where a company goes into voluntary liqtddation 
during the pendency of a petition by the creditors for 
winding up, the liquidators appointed by the company 
pendente lite cannot contest the order directing the 
compulsory winding up, in pursuance of the petition. 
(Vol 1) 1914 Lah 36 (38). 

[6] Company fraudulently wound up by resolution 
of its members— Landlord re-entering Into possession 
of land leased to the company on ground of breach of 
covenant due to winding up of company — SubsequcsUtly 
Court declaring the resolution as void — Held that 
acts done by t3ae landlord such as granting of leases 
to other persons were not valid. (Vol 24) 1937 Cal 
129 (187, 13S> ; ILB (1937) 1 Cal 203 (DB). 


Notwithstanding anything contained in the 
Indian Companies Act, 1913, an insurance com- 
pany shall not be wound up voluntarily except for the 
purpose of effecting an amalgamation of a reconstruc- 
tion of the company or on the ground that by reason 
of its liabilities it cannot continue its business.” 

SECTION 204— Hotel. 

[1] For the two kinds of voluntary winding hp, 
namely, ‘a members voluntary winding up* and ‘a 
creditors* voluntary winding up,* see section 207 (3). 

[2] For the commencement of a winding up by 
Court, see section 168. 

SECTION 205— Note 1. 

[1] Volantary liquidation does not suspend right 
to commence or continue legal proceedings against the 
Company. (Vol 18) 1931 Cal 569 (570): 58 Cal 913 (DB). 

[2] Where a company goes into liquidation pending 
a suit against it, the liquidation effects no change in its 
position in the suit. The only change that happens is 
that in the conduct of its defence the liquidator will act 
instead of the directors. (Vol 22) ,1935 P 0 79 (85) : 
62 Ind App 100 : 13 Rang 256 (PC). 

[See also (Vol 13) 1926 Nag 303 (303) (Company as 
plaintiff.)] 

[3] On the appointment of a liquidator all the powers 
of the directors shall cease, except as allowed under the 
provisions of section 208A (2) and section 209D (2). 
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a[207. (i) Where it is proposed to wind up a company voluntarily, the directors of the 
company or, in the ease of a company having more than two directors, 
Declaration of solvency the majority of the directors may, at a meeting of the directors held 
before the date on which the notices of the meeting at which the resolu. 
tion for the winding up of the company is to be proposed are sent out *>[*] make a declaration 
verified by an affidavit to the effect that they have made a full inquiry into the affairs of the com- 
pany, and that, having so done, they have formed the opinion that the company will be able to 
pay its debts in full within a period, not exceeding three years, from the commencement of the 
winding up. 

(2) Such declaration shall be supported by a report of the company’s auditors on the com. 
pany’s affairs, and shall have no effect for the purposes of this Act unless it is delivered to the 
registrar for registration before the date mentioned in sub-seetion (l) of this section. 


(5) A winding up in the case of which a declaration has been made and delivered in 
accordance with this section is in this Act referred to as ‘a members* voluntary winding up*, and 
a winding up in the case of which a declaration has not been made and delivered as aforesaid is 
in this Act referred to as ‘a creditors’ voluntary winding up.* 

[(1929) 19 and 20 Geo. V, C 23— S. 230] 

[a] Ss. 207 to 218 were substituted for the original Ss. 207 to 219 by the Indian Companies (Amendmentf 

Act 1936 (22 [XXII] of 1936), S. 105. [15-1-1937.] 

[b] VP^ord *to* was omitted by the Bepeallng and Amending i Act, 1939 (34 [XXXIV] of 1939), S. 2 an6 
Seh. 1. 


Members^ Voluntary Winding Up. 


Provisions applicable 
to a members* voluntary 
winding up. 


&'208. The provisions contained in sections 208 A to 208 E, both 
inclusive, shall apply in relation to a members’ voluntary winding .up. 


[a] See legislative remark under S. 207. 


Power of company to ®‘208A. (I) The company in general meeting shall appoint one or 
appoint and fix re- more liquidators for the purpose of winding up the affairs and diatribii- 
muneration of Uquida. ting the assets of the company, and may fix the remuneration to be 
paid to him or them. 

(2) On the api)ointment of a liquidator all the powers of the directors shall cease, except so 
far as the company in general meeting, or the liquidator, sanctions the continuance thereof. 

[1882— S. 177; (1929) 19 and 20 Geo, V, C. 23— S. 232] 

[a] See legislative remark under S. 207. 


Power to fill vacancy ^208B. (l) If a vacancy occurs by death, resignation or oHierwise 

in office of liquidator. the office of liquidator appointed by the company, the company in 

general meeting may, subject to any arrangement with its creditors, fill the vacancy. 

{2) For that purpose a general meeting may be convened by any contributory or, if there 
were more liquidators than one, by the continuing liquidators, 


(5) The meeting shall be held in manner provided by this Act or by the articles, or in 
such manner as may, on application by any contributory or by the continuing liquidators, be 
determined by the (3ouri 

[1882— S. 184; (1929) 19 and 20 Geo. V, C. 23— S. 233] 

[a] See legislative remark under S. 207] 


SECTION 208A— Note 1. 

[1] Although a director loses most of his powers on 
his appointment as liquidator, he does not cease to be a 
director, (Vol 29) 1942 Mad 702 (703) : 44 Cri L J 
503, 

[2] A liquidator in voluntary liquidation must not by 
the resolution appointing him be restricted in the exer- 
cise of his statutory duties. Thus where to work out a 
scheme of amalgamation liquidator was appointed in 
respect of the transferee Company subject to the super- 


vision of the Directors of the transferor and transferee 
Company, it was held that such restriction was highly 
objectionable. (Vol 15) 1928 P G 180 (185) : 56 Ind 
App 274 : 52 Bom 571 (PC). 

[3] As to notice by liquidator of his appcdutment see 
section 214. 

SECTION 20SB— Note L 
[1] As to the powers of the Court to appoint and 
remove a liquidator in a voluntary winding up, see 
S. 213, 


221 A* M. 
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a208 C, (I) Where a company is proposed to be, or is in course of being, wound up 
Power of liquidator to altogether volunterily, and the whole or part of its business or property is 
accept shares, etc., as con- proposed to be transferred or sold to another company, whether a company 
sideration for sale of '^ithin the meaning of this Act or dot (in this section called **the 
proper y o company. transferee company”), the liquidator of the first-meiaiipned company (in 
this section called “the transferor company”) may, with the sanction of a special resolution of that 
company conferring either a general authority on the liquidator or an authority in respect of any 
parlacular arrangement, receive, in compensation or part compensation for the transfer or sale, 
shares, policies, or other like interests in the transferee company, for distribution among the 
members of the transferor company, or may enter into any other arrangement whereby the 
members of the transferor company may, in lieu of receiving cash, shares, policies, or other like 
interests or in addition thereto participate in the profits of or receive any other benefit from the 
transferee company. 

{2) Any sale or arrangement in pursuance of this section shall be binding on the members of 
the transferor company. 

{5} If any member of the transferor company who did not vote in favour of the special 
resolution expresses his dissent therefrom in writing addressed to the liquidator and left at the 
registered office of the company within seven days after the passing of the special resolution, he 
may require the liquidator either to abstain from carrying the resolution into effect or to purchase 
his interest at a price to he determined by agreement or by arbitration in manner hereafter provided. 

(3) If the liquidator elects to purchase the member’s interest, the purchase money must be 
paid before the company is dissolved, and be raised by the liquidator in such manner as may be 
determined by special resolution. 

(5) A special resolution shall not be invalid for the purposes of this section by reason that it 
is passed before or concurrently with a resolution for voluntary winding up or for appointing 
liquidators, but if an order is made within a year for winding up the company by or subject to the 
supervision of the Court, the special resolution shall not be valid unless sanctioned by the Court. 

(6) The provisions of the '>[Arbitration Act, 1940] other than those restricting the application 
of the Act in respect of the subject-matter of the arbitration, shall apply to all arbitrations in 
pursuance of this section. 

[1882— Ss. 204 to 211 ; (1929) 19 and 20 Geo. V, C. 23— S. 234]. 

[a] See legislative remark under S. 207, . 

[b] Substituted by the Repealing and Amending Act, 1940 (32 [XXXII] of 1940), S. 3 and Sch. II for Indian 

Arbitration Act, 1899, [27-11-1940], 


®‘206D'. (1) In the event of the winding up continuing for more than one year, the liquidator 
shall summon a general meeting of the company at thb end of the first 
year from the commencement of the winding up and of each succeeding 
year, or as soon thereafter as may be , convenient within ninety days of the 
close of the year, and shall lay before the meeting an account of his acts 
atid dealings and of the conduct of the winding up during the preceding year and a statement gga 
the prescribed form contaTning tlie preserit^ particulars with respect to the position of the 
liquidation. 


Duty of liquidator to 
call general meeting at 
end of each year. 


SECTION 208C— Note 1. 

[1] Every company has a right of amalgamation 
with another company irrespective of its own constitu- 
tion but the amalgamation will not bind the transferee 
company unless its constitution empowers it to efiect 
such an acquisition* (Vol. 15) 1928 P C 180 (1841 : 55 
lod App 274 : 52 Bom 571 (P C) * (Voll2) 1925 
Bom 49 (55J (DB). 

[2] Resolution mixing voluntary winding up with 
other matters relating to the agreement of amalgama- 
tion with another company is legal.* (Vol. 12) 1925 
Bom 49 (56) (DB), 

|[3] Resolution authorising liquidators to adopt agree- 
m)mt and carry same into effect, is quite legal and that 
imihoruiation need not be in words of the section. (Vol. 
12> 1925 Bom 49 (66, 61) (DB). 


[4] The arbitration contemplated in this section is 
one between the company in 'liquidation and one or 
more of its members. It is an arbitration to settle an 
internal dispute or difference as distinguished from an 
arbitration under section 162 (3) which is one between 
a company and either another company or an 
individual, a third party, (Vol 27) 1940 Cal 220 (222) ; 
IliB (1940) 1 Cal 358 (DB). 

[5] Machinery provided by S. 153 is available 
whether there is or is not a winding up in progress 
whereas this section is applicable only in view or in 
course of a winding up. (Vol 24) 1937 Bom 423 (427). 

SECTION 208D— Note 1. 

[1] As to the filing of a statement by a liquidator 
in Court or with registrar if the winding up is not con- 
cluded within one year after its commencement, see 
section 244. 



1768 


{IBS IMDUN] OOMFANIliS AOI, 191S 


tB$. aesD—SQ^ 

(j3) If the liquidator fails to comply with this seetiou, he shall be liable to a fine not exceed, 
ing one hundred rupees. 

[1882— S. 183 ; (1929) 19 and 20 Geo. V, C. 23— S. 235.] 

[a] See legislative remark under S. 207. 

^208E. (i) As soon as the affairs of the company are fully wound up, the liquidator shall 

Final meeting and dis- make up an account of the winding up, showing how the winding up has 
solution, been conducted and the property of the company has been disposed of, 

and thereupon shall call a general meeting of the company for the purpose of laying before it the 
account, and giving any explanation thereof. 

(J9) The meeting shall be called by advertisement specifying the time, place and object there- 
of, and published one month at least before the meeting m the manner specified in sub-section (l) 
of section 206 for publication of a notice under that sub.seetion. 

(5) Within one week after the meeting, the liquidator shall send to the registrar a copy of the 
account, and shall make a return to him of the holding of the meeting and of its date, and if the 
copy is not sent or the return is not made in accordance with this suLsection the liquidator shall 
be liable to a fine not exceeding fifty rupees for every day during which the default continues : 

Provided that, if a quorum is not present at the meeting, the liquidator shall, in lieu of the 
said return, make a return that the meeting was duly summoned and that no quorum was present 
thereat, and upon such a return being made the provisions of this sub-section as to the making of 
the return shall be deemed to have been complied with. 

(4) The registrar on receiving the account and either of the returns mentioned in sub-section 
(s) shall forthwith register them and on the expiration of three months from the registration of 
the return the company shall be deemed to be dissolved : 

Provided that the Court may, on the application of the liquidettor or of any other person who 
appears to the Court to be interested, make an order deferring the date at which the dissolution of 
the company is to take effect for such time as the Court thinks fit. 

(5) It shall be the duty of the person on whose application an order of the Court under this 
gection is made, within twenty-one days after the making of the order, to deliver to the registrar 
a certified copy of the order for registration, and if that person fails so to do he shall be liable to a 
fine not exceeding fifty rupees for every day during which the default eontinues. 

[1882--Ss. 186,187; (1929) 19 and 20 Geo. V, C. 23— S, 23^] 

[a] See legislative remark under S. 207. 


Creditor^' Volimtary Windmg Up, 


Provisions applicable 
to a creditors’ voluntary 
winding up. 


209. The provisions contained in sections 209A to 209H, both in- 
clusive, shair apply in relation to a creditors' voluntary winding up. 


[a] See legislative remark under S. 207, 


SECTION 208-E-Note 1. 

(1] Under S. 208E where Liquidator in voluntary 
liquidation sends a return to Begistrar oi the dnal 
meeting and dissolution of company and a Begistrar 
registers it the company is deemed to be dissolved on 
expiration of three months from the registration of 
the return. (Vol 18) 1931 Lah 500 (501) : 13 Lah 190 
(I>B). 

[2] As to disposal of documents of the company see 
flection 242 (1) (b). 


SECTION 20"8-Not© 1. 

[1] Where owing to oversight, provisipns of Ss. 209A 
to H have not been observed in winding up proper 
course to follow is to order a meeting of creditors and 
send notices of it by post to them. The Company should 
be directed to advertise notice of meeting as laid down 
in S. 206 (1). The directors should cause a Kstof credi- 
tors with the efatimated claims of thttrs be prepared 
and laid before the meeting. They shall also appoint 
one of their numbers to preside. At that meeting the 
creditors would consider all matters arising under 8s. 
209B to 209H. (Vol 28) 1941 Cal 30 (31) ; £LE (1940) 
2 Cal 325. 
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a 209A. (i) The company shall cause a meeting of the creditors of the company to be 
summoned for the day, or the day next following the day, on which there 
Meeting of creditors. is to be held the meeting at which the resolution for voluntary winding 
up is to be proposed, and shall cause the notices of the said meeting of 
creditors to be sent by post to the creditors simultaneously with the sending of the notices 
of the said meeting of the company. 

{2) The company shall cause notice of the meeting of the creditors to be advertised in the 
manner! specified in sub-section (I) of section 206 for the publication of a notice under that sub- 
section. 


(S) The directors of the company shall — 

(a) cause a full statement of the position of the company’s affairs together with a list of 
the creditors of the company and the estimated amount of their claims to be laid 
before the meeting of creditors to be held as aforesaid ; and 

(&) appoint one of their number to preside at the said meeting. 

It shall be the duty of the director appointed to preside at the meeting of creditors to 
attend the meeting and preside thereat. 

(5) If the meeting of the company at which the resolution for voluntary winding up is to be 
propos^ is adjourned and the resolution is passed at an adjourned meeting, any resolution passed 
at the meeting of the creditors, held in pursuance of sub-section (l) of this section, shall 
have effect as if it had been passed immediately after the passing of the resolution for winding 
up the company. 

(d) If default is made — 

(a) by the company in complying with sub.sections (l) and (2) ; 

(b) by the directors of the company in complying with sub-section (a); 

(c) by any director of the company in complying with sub-section (4) ; the company, direc- 
tors or director, as the case may be, shall be liable to a fine not exceeding one thousand rupees 
and. in the case of default by the company, every ofidcer of the company who is in default shall be 
liable to the like penalty. 

[{1929) 19 and 20 Geo. V, C. 23— S. 238] 

[a] See legislative remark under S. 207. 

209B. The creditors and the company at their respective meetings mentioned in section 209 A 
Appointment of liqui- may nominate a jierson to be liquidator for the purpose of windmg up the 
affairs and distributing the assets of the company, and if the creditors and 
the company nominate different persons, the person nominated by the creditors shall be liquidator, 
and if no person is nominated by the creditors the person, if any nominated by the company shall 
be liquidator : 

Provided that in the case of different persons being nominated, any director, member or 
creditor of the company may, within seven days after the date on which the nomination was made 
by the creditors, apply to the Court for an order either directing that the person nominated as 
liquidator by the company shall be liquidator instead of or joinily with the person nominated by 
the creditors, or appointing some other person to be liquidator instead of the person appointed by 
the creditors. 

[1882— S. 179; (1929) 19 and 20 Geo. V, C. 23— S. 288.] 

[a] See legislative remark under S* 207. 


SECTION 209A— Note 1. 

[1] An omission to convene the creditors’ meeting 
as provided by sub-section (1) is only an irregularity 
whi^sh can be cared and not an illegality which viti- 
ates the resolution winding up the company. The 
proper course is to require a meeting of the creditors to 
be called when that has been omitted but it; is not 
necessary to have a second meeting of the company. 
CVol 33) 1946 Nag 196 (197, 198) : ILE (1946) Nag 286 
(BB). • 

[2] Creditors* voluntary winding up— Company 
colling meeting under sectcoa 203 to pass i^esolution of 
windfittg Up— Creditors* meeting not having been sum- 


moned on that date, fresh meeting summoning credi* 
tors called and resolution passed — Liquidation 
commences from date of former meeting and not from 
date of fresh meeting. (Vol 33) 1946 Nag 196 (198) ; 
ILK (1946) Nag 286 (DB). 

SECTION 209B— Note 1. 

[1] The condition precedent to mov mg Court fo^^ 
removal t f liquidator is a meeting of creditors unde^ 
sub-s (1) of S, 209 where they shall determine whetheif 
application shall be made to Court for appointment of 
any person as Liquidator in place of, or jointly with, 
th'e Liquidator appointed by the company. (Vol 23) 
1936 Pat 468 (471). 
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^2090. The creditors at the meeting to be held in pursuance of section 209A or at any subse- 
Appomtmenfc of com- quent meeting may, if they think fit, appoint a committee of inspection 
mittee of inspection. consisting of not more than five persons, and if such a committee is 

appointed the company may, either at the meeting at which the resolution for voluntary winding 
up is passed or at any time subsequently in general meeting, appoint such number of persons as 
they think fit to act as members of the committee not exceeding five in number ; 

Provided that the creditors may, if they think fit, resolve that all or any of the persons so 
appointed by the company ought not to be members of the committee of mspection, and, if the 
creditors so resolve, the persons mentioned in the resolution shall not, unless the Court otherwise 
directs, be qualified to act as members of the committee, and on any application to the Court 
under this provision the Court may, if it thinks fit, appoint other persons to act as such members 
in place of the persons mentioned in the resolution. 

[(1929) 19 and 20 Geo. V, C. 23— S. 240 J 
[a] See legislative remark under S. 207. 

Fixing of liquidators* a209D. ( 1 ) The committee of inspection, or if there is no such 

remuneration and cesser committee, the creditors may fix the remuneration to be paid to the 
of directors* powers. liquidator or liquidators, and where the remuneration is not so fixed, it 

shall be determined by the Court 

(2) On the appointment of a liquidator, all the power's of the directors shall cease, except 
so far as the committee of inspection, or if there is no such committee, the creditors, sanction the 
continuance thereof. 

[1882— S 177; (1929) 19 and 20 Geo. V, C. 23— S, 241] 

[a] See legislative remark under S. 207. 

Power to fill vacancy 209E. If a vacancy occurs, Ijy death, resignation or otherwise, in 
in office of liquidator. the office of a liquidator, other than a liquidator appointed by or by the 
direction of, the Court, the creditors may fill the vacancy. 

[1882— S. 184; (1929) 19 and 20 Geo. V. C. 23— S. 241.] 

[a] See legislative remark under S. 207. 

a209F. The provisions of section 208C shall apply in the case of a creditors’ voluntary 
Application of section winding up as in the case of a members’ voluntary winding up with the 
2080 to a creditors* modification that the powers of the liquidator under the said section ahaJI 
voluntary wmdmg up. exercised except with the sanction either of the Court or of the 

committee of inspection. 

[(1929) 19 and 20 Geo. V, a 23— S* 243.] 

[a] See legislative remark under S. 207. 

a209e. (I) In the event of the winding up continning for more than one year, the Kqnidator 
Duty ol liquidator to summon a general meeting of the company and a meeting of joreditors 

call meetings of company 8it the end of the first year from the commencement of the winding np, 
and of creditors at end and of each succeeding year or as soon thereafter as may be convenient.’ 
of each year. and shall lay before the meetings an account of his acts and dcali-ngn and 

of the conduct of the winding up during the preceding year and a statement in the prescribed 
form containing the prescribed particulars with respect to the position of the winding up. 

(.8) If the liquidator fails to comply with this section, he shall be liable to a fine not 
exceeding one hundred rupees. 

[1882— S. 188; (1929) 19 and 20 Geo. V. C. 23-S. 244.] 

[a] See legislative remark under S. 207. 

“209H. (I) As soon as the affairs of the company are fully wound np, the liquidator ahoU 
Final meeting and make up an account of the wind’Hg up showing how the winding up has 
dissolution. been conducted and the propertj of the company has been dis pr^ed of, and 

thereupon shall call a general meeting of the company and a m.?eting of the creditors for the pur. 
pose of laying the account before the meetii^a and giving any explanation thereof. 
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{2) Each such meeting shall be called by advertisement specifying the time, place and 
object thereof and published one month at least before the meeting in the manner specified in sub. 
section (l) of section 206 for the publication of a notice under that sub-section. 

(B) Within one week after the date of the meetings, or, if the meetings are not held on 
the same date, after the date of the later meeting, the liquidator shall send to the registrar a copy 
of the account, and shall make a* return to him of the holding of the meetings and of their 
dates, and if the copy is not sent or the return is not made in accordance with-this sub-section 
the liquidator shall be liable to a fine not exceeding fifty rupees for every day during which 
the default continues : 

Provided that, if a quorum (which for the purposes of this section shall be two persons) is 
not present at either such meeting the liquidator shall, in lieu of such return, make a return that 
the meeting was duly summoned and that no quorum was present thereat, and upon such a return 
being made the provisions of this sub-section as to the making of the return shall, in respect of 
that meeting, be deemed to have been complied with. 

(4) The registrar on receiving the account and in respect of each such meeting either of 
the returns mentioned in sub-section (3) shall forthwith register them, and on the expiration of 
three months from the registration thereof the company shall be deemed to be dissolved : 

Provided that the Court may, on the application of the liquidator or of any other person 
who appears to the Court to be interested, make an order deferring the date at which the dissolu. 
tion of the company is to take effect for such time as the Court thinks fit. 

(5) It shall he the duty of the person on whose application an order of the Court under 
this section is made, within ten days after the making of the order, to deliver to the registrar a 
certified copy of the order for registration, and if that person fails to do so he shall be liable to a 
fine not exceeding fifty rupees for every day during which the default continues. 

[1882— Ss. 186, 187; (1929) 19 and 20 Geo. V, C. 23— S. 245]. 

[a] See legislative remark under S. 207. 

Members' or Creditors" Voluntary Winding Up, 

Provifflons applicable to ^ 210 . The provisions contained in sections 211 to 218, both inclusive, 
every volnntary winding np. apply to every voluntary winding up whether a members’ or a 

Creditors’ winding up. 

[a] See legislative remark under S. 207. 

«‘2ll. Subject to the provisions of this Act as to preferential payments, the property of a 
Distribution of property company shall, on its winding up, be applied in satisfaction of its liabili- 
of company. ties pari passu and, subject to such application, shall, unless the articles 

otherwise provide, be distributed among the members according to their rights and interests in the 
company. 

[1882— S. 177; (1929) 19 and 20 Geo. V. C. 23— S. 247] 

[a] See legislative remark under S. 207. 


SECTION 211— Note 1. 

[1] The provision that the assets of the Company in 
voluntary liquidation shall be applied in satisfaction of 
its liabilities pari passu is intended for the guidance 
of the private liquidator and does not control the Court’s 
power to entertain applications for execution against 
the assets of the company f to the detriment of other 
creditors. (Vol 18) 1931 Cal 569 (669) : 58 Cal 913 
(DB). 

[2] A comply, though private, is distinct from the 
persons composing it and the li<juidator cannot as a 
normal course of a liquidation, pay the creditors merely 
a dividend of their debts, when large surplus assets 
remain in hand, and then allow the contributories 
withont definition of their interests to take possession 
for the’<jselves of these surplus assets. (Vol 18) 1931 
PC 203 (207) (PC). 


[3] Where , certain assets including a leasehold-in- 
terest were distributed among the share-holders, it was 
held that the so-called “distribution** without the exeeu- 
fiomof any instrument of assignment did not make 
the “share-holders** the legal assignees of the original 
lessees. (Vol 18) 1931 PC 203 (205) (PC). 

[4] As regards rent due before date of winding up, 
lessor is only entitled to rateable distribution along 
with other creditors — As for rents falling due after 
that date, he is entitled to have them in full. (Vol 23) 
1936 Oudh 11 (12) : 11 Luck 615 (DB). 

[5] This section does not bar execution proceedings 
against a company gone into voluntary liquidation, 
unless a competent Court has granted leave for winding 
up or stay of proceedings. A liquidator, or dissatisfied 
creditor can move the Court. (Vol 3) 1916 AU 174 (174. 
175): 38 AU407 (DBJ. 
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Powers and duties of 

liquidator in voluntary a212. (I) The liquidator may — 

winding up. 

(a) in the case of a members’ voluntary winding up, with the sanction of an extraordinary 
resolution of the company, and in the case of a creditors’ voluntary winding up, 
with the sanction of either the Court .or the committee of inspection, exercise any 
of the powers given by clauses (d) (e) (/) and (h) of section 179 to a liquidator in a 
winding up. The exercise by the liquidator of the powers given by this clause 
shall be subject to the control of the Court and any creditor or contributory may 
apply to the Court with%respeet to any exercise or proposed exercise of any of these 
powers; 

(i) without the sanction referred to in clause (a), exercise any of the other powers by this 
Act given to the liquidator in a winding up by the Court; 

(c) exercise the power of the Court under this Act of settling a list of contributories, and the 

list of contributories shall be prima facie evidence of the liability of the persons 
named therein to be contributories; 

(d) exercise the power of the Court of making calls; 

(e) summon general meetings of the company for the purpose of obtaining the sanction of 

the company by special or extraordinary resolution or for any other purpose he 
may think fit. 

(j9) The liquidator shall pay the debts of the company and shall adjust the rights of the contri- 
butories among themselves. 

(3) When several liquidators are appointed, any power given by this Act may be exercised 
by such one or more of them as may be determined at the time of their appoint, 
ment, or, in default of such determination, by any number not less than two. 

[1882— Ss. 177 and 183; (1929) 19 and 20 Geo. V, C. 23~S. 248] 

[a] See legislative remark under S. 207* 


Section 211 feantd^J 

[6] As a mere attacHment creates no charge or lien 
upon the attached property in favour of the attaching 
criditor, until the property is actually sold, an attach- 
ing creditor of a company stands on the same footing 
as one who has a money claim against judgment-debtor. 
(Vol 18) 1931 bah 589 (590). 

[7] When a company goes into liquidation, though 
a voluntary one, the remedy of the creditor is only to 
take what he can take nnder the scheme of liquidation 
and nothing more, A creditor who obtains a decree 
against the company going into liquidation cannot 
recover the whole amount due under the decree but only 
a share of the decree in the terms of the scheme of 
liquidation. (Vol 17) 1930 Lah 299 (301). 

[8] Decree held by company attached in execution 
of decree passed against company after its voluntarily 
going into liquidation— Application by liquidators for 
removal of attachment should be granted. (Vol 12) 1925 
Oudh 483 (484). 

[9] As to costs, charges and expenses properly in- 
curred in the winding up including the remuneration 
of the liquidator see section 217. 

SECTION 212— Note 1. 

[1] It is not necessary that the liquidator should be 
expressly authorised by the company to exercise powers 
which the Companies Act gives him. Accordingly a 
suit filed by the voluntary liquidator to recover balance 
of share money due from a member is not invalid on 
the ground that no express power to file suits was given 


to him by the resolution by which certain powers were 
conferred on him by the company. (Vol 19) 1932 All 
342 (343) : 54 AU 541 (DB) * (1907) 9 Bom LK 825 
(828) (DB). 

[2] Share-holder failing to pay for shares allotted 
can, in the event of company going into liquidation, be 
placed on the list of contributories and liquidator can 
make a call upon him for money due to company and 
Court can enforce the call without requiring the liqui- 
dator to have recourse to a suit. (Vol 28) 1941 ISdad 
565 (566, 567) : ILR (1941) Mad 538 (DB). 

[3] A share-holder who had been induced to take 
shares by the fraudulent misrepresentation of directors, 
cannot repudiate his shares, nor seek to rescind a con- 
tract in respect of them, nor can he recover money paid 
for shares. (1877) 3 C.P.D. 282 (294, 295) (A.C) (The 
principles in voluntary winding up and compnlsory 
winding up or winding up subject to supervision by 
Court are same.} 

[4] Before voluntary winding up, directors made 
calls without giving the person to whom they Were to 
be paid and the ^ce. No notfoe of the calls was 
given. After winding up’ liquidator gave notice to share- 
holders specifying all particulars. Meld the liquidator 
had power to enforce calls made by directors. (1877) 3 
C. P. D. 282 (299) (C. A.) * (Vol 16) 1928 AH 165 
(166) : 50 All 419. 

[5] liquidator in a voluntsiry winding up has no 
right to ask the Court to pass an order compulsorily 
winding up the Company. (Vol 25) X938 AU 623 (625): 
ILR (1988) AU 945. 
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Power of Court to 
appoint and remove liqui- 
dator in voluntary wind- 
ing up. 


^2 13. (i) If from any cause whatever there is no liquidator acting, 
the Court may appoint a liquidator. 


(2) The Court may, on cause shown, remove a liquidator and appoint another liquidator. 


[1882— S, 186; (1929) 19 and 20 Geo. V. C. 23— S. 249] 
[a] See legislative remark under S. 207. 


Notice ty liquidator of ^214. (I) The liquidator shall, within twenty-one days after his 
his appointment. appointment, deliver to the registrar for registration a notice of his 

appointment in the form prescribed. 

(-9) If the liquidator fails to comply with the requirements of this section, he shall be 
liable to a fine not exceeding fifty rupees for every day during which the default continues. 

[(1929) 19 and 20 Geo. V. G. 23— S. 260.] 

[a] See legislative remark under S. 207. 

a‘2i6. (I) Any arrangement entered into between a company about to be, or in the course of 
Arran t h being, wound up and its creditors shall, subject to the right of appeal 

binding under this section, be binding on the company if sanctioned by an extra. 

ordinary resolution, and on the creditors if acceded to by three-fourths in 
number and value of the creditors. 

(2) Any creditor or contributory may, within three weeks from the completion of tbp arrange- 
uient, appeal to the Court against it, and the Court may thereupon, as it thinks just, amend, vary 
or confirm the arrangement. 

[1882— Ss. 180. 181 : (1929) 19 and 20 Geo. V, C, 23— S. 251] 

[a] See legislative remark under S. 207. 


Power to apply to ^*216. (1) The liquidator or any contributory or creditor may apply 

questions to the Court to determine any question arising in the winding up of a 
powers company, or to exercise, as respects the enforcing of calls, staying of 
* ^ _ proceedings or any other matter, all or any of the powers which the Court 

might exercise if the company were being wound up by the Court. 

liquidator or any creditor or contributory may apply for an order setting aside any 
attachment, distress or execution put into force against the estate or effects of the company after 
the commencement of the winding up. 


SECTION 213— Note 1. 

[y eompany^s voluntary wiuding-up liguidato 
^ ^ pemov^ by Court on cause shown with referenc 
JO interest of liquidation and purpose of bis appoiutmeni 
(Vol 11) 1924 Bom 339 (340) : 48 Bom 471 (BB). 

[2] Court can extend time for making an applicatioi 
for the appointment of a person as joint liquidator in i 
vomntoy winding up, but tbe ‘Court has no jurisdictioi 
to xnaRe an appointment with retrospective effect. Who 
application is made for appointment of a joint liquidatoi 
required simply to register by a forma 
order the recommendation of the creditcrs as to tb 
person to be appointed as joint liquidator or the Cour 
imj or ^y not act on the resolution of the creditors 
ine matt^ is entirely discretionary with the Court 
^11 an order is made appointing a person to act as join 
liquidator such ^r^n cannot take upon himself th( 
duti^ of a joint liquidator and such assumption does no 
gye him any rights whatever. (Vol 12) 1925 Cal 80i 
(812) : 53 Cal 106.< 

SECTION 214— Note 1. 

fl] Bispufing validity of his own appointment wil 
not save liquidator’s liability to penalty for default ii 
igmug noiioB of appointment under the section. (Vol 4 
19X7 All 93 (94) ; 39 AU 4X2 : 18 Or li Jour 510. 


[2] Before any proceedings can be taken up against 
the Birectors under this section, it must be shown that 
tbe Company was prejudiced by the act complained of. 
(Vol 4) 1917 Lah 383 (384) (BB). 

SECTION 213— Note 1. 

[1] The provisions of section 215 are mandatory ; 
where they are not complied with, 'parties cannot seek 
to enforce the transactions by invoking the doctrine of 
part performance. Where the original composition 
deed was modified at a meeting of the debenture 
holders but it appeared that the resolution was not 
acceded to by three-fourths in number and value of the 
creditors, held that the resolution was not binding on 
the creditors, and that the fact that the original scheme 
was modified by an applfeation to the Court did not 
matter. (Vol 18) 1931 All 59 (62) (DB). 

SECTION 216 — Synopsis. 

1. Sub-Section (1). 

2. Sub-Section (2). 

3. Sub-Section 2 (6). 

1. Sub-Sec. (1). — [1] Section 216 is exhaustive of 
the persons who are entitled to make applications, and 
the Eegistrar of Companies has no locus standi to make 
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Such application shall be made — 

{a) if the attachment, distress or execution is levied or put into force by a High Court, to 
such High Court, and 

(6) if the attachment, distress or execution is levied or put into force in any other Court, 
to the Court having jurisdiction to wind up the company. 

(5) The Court, if satisfied that the determination of ths question or the required exercise of 
power or the order applied fv«r will be just and beneficial, may accede wholly or partially to the 
application on such terms and conditions as it thinks fit, or may make such other order on the 
application as it thinks just. 

[1882— S. 182; (1929) 19 and 20 Geo. V, C. 23— S. 252] 

[a] See legislative remark under S. 207. 


Section 216 (contd,) 

an application to remove the liquidator. (Vol 28) 1941 
Bom 25 (26) : ILR (1941) Bom 39. 

[2] This section does ?not indicate that assistance of 
Court is the only method open to the Volantary liqui- 
dator and that ordinary powers that he may have under 
the law are taken away from him. Saits for enforcing 
calls can be instituted by him. (Vol 15) 1928 All 675 
(676) : 51 All 406. 

[8] The powers of a Court under the section are 
strictly limited to assistance in winding up. There is 
no power under the Act for the creditoi^ to come and 
say that the winding up resolution is bad. (Vol 28) 1936 
Pat 468 (470). 

[4] Voluntary liquidator is entitled to ask tbe Court, 
under S. 216 to make any order for public examination 
of Directors, etc., which the court may make on an 
application of Official Liqaidator under Sec. 196. (Vol 7) 
1920 Bom 284 (284) ; 44 Bom 459 (DB). 

[5] In the case cf a voluntary liquidation, if the 
liquidator is confronted with a decree which has to be 
satified out of the assets of the company before distri- 
bution of the assets among the creditors, his proper 
remedy is to appro i eh the Court, for proper direction. 
(Vol 18) 1931 Cal 569 (570) ; 58 Cal 913 (DB). 

[6] Liquidator can ask Court sitting in insolvency 
jurisdiction to go behind judgment made against com- 
pany showing that there ought not to be a judgment, in 
addition to the grounds of fraud or collusion. (Vol 19) 
1932 Bom 253 (254) (DB). 

[7] Liquidators dissatisfied with Registrar's decision 
under S. 20S-E or creditors and contributors dissatisfied 
With the conduct of the hquidator can apply to the Court 
under S, 216 for a proper order. (Vol 18) 1931 Lah 
500 (501) : 13 Lah 190 (DB). 

[8] In a case of compulsory liquidation, the creditor 
is debarred from proceeding by way of action unless 
he can show special grounds why he should be permit- 
ted to do so. In the ease of voluntary liquidation, the 
onus is on the liquidator to show that an order should 
be made staying an action brought against the company 
since prima facie the ordinary tribunal is the proper 
one to decide upon claim against the company. Pro- 
ceeding may be stayed when liability is substanti- 
ally admitted and the dispute is only as to what is the 
exact amount due. (Vol 2) 1915 Lah 344 (345) : 1915 
Pun Be No. 31. 

[9] An application by liquidator of a company in 
voluntary liquidation to order a contributory to pay 
call-money was dismissed by the District Judge. Later 
on he acted on his own initiative and ordered payment. 
Held : S. 151 (S- 187 of the present Act) had no appli- 
cation to voluntary winding up and the procedure laid 
down in S, 177 and 182 (S. 212 and 216 of the present 
Act) only governed such matters. The * District Judge 


could not act in the absence of an application from the 
liquidator as reqnired by S. 182 (S. 216), (Vol 2) 
1915 Lah 291 (292). 

2. Sub-Sec (2). — The mere fact that the company 
went into voluntary liquidation is in itself no bar to the 
progress of execution proceedings against-the company 
and the proper course for the voluntary liquidator is to 
obtain an order for stay from'the High Court before the 
execution sale is completed. Having been unsuccessful 
in the executing Court and also in appeal the liqaidator 
cannot approach the High Court for a declaration that 
the auction sale was invalid. (Vol 22) 1935 Lah 991 
(991) (DB). 

[2] Where a Bank has gone into voluntary liquida- 
tion and a mortgage decree which it holds has been 
attached in execution of a decree passed against the 
Bank after liquidation, the High Court can and ought 
to order the removal of such attachment. (Vol 12) 1925 
Oudh 483 (484), 

[3] Court has wide discretion to prevent execution 
against a company in voluntary liquidation and the 
discretion must be exercised according to sound judicial 
principles. Ordinarily execution is stayed. (Vol 18) 1931 
Lah 589 (590). 

[4] A liquidator may obtain a supervision order to 
protect him against actions which are-threatened and 
to save the expense of applying for the stay or res^ 
traint of proceedings against the company. (Vol 2) 
1915 Lah 393 (393). 

[5] Under this section strictly construed. Court 
cannot issue an order staying execution against the 
company. But tbe general practice is to stay execution 
when the company is in voluntary liquidation. This 
section gives the Court the power in voluntary liquida- 
tion to stay further proceedings. Such a power does 
not exist in compulsory liquidation. (Vol 15) 1928 All 
265 (266) : 50 All 482. 

[6] The voluntary winding-up of a company does 
not by itself prevent a person who holds a money- 
dcjcree against the Company from taking out or con- 
tinuing execution proceedings against it. The invaria- 
ble practice of the Court is to stay execution proceedings 
in such a case unless there esdst exceptional reasons 
for exercising its discretion otherwise, (Vol 18) 1931 
Lah 589 (590) (The mere fact that the decree.bolder 
had attached certain properties of the Company before 
tbe Company went into liquidation is not a special 
circumstance justifying a departure from the ordinary 
rule.) 

3, Sub-sec. 2(b), — [1] Registered office of Company 
within jurisdiction of District Judge — District Judge 
has jurisdiction to pass orders in liquidation proceedings 
— Some of the contributories though residing outside 
are amenable to the jurisdiction of District Judge. (Vol 
21) 1934 Lah 362 (363) ; 15 Lah 302. 

222 A. M« 
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Cost of voluntary wind- a217. All costs, charges and expenses properly incurred in the 

* winding up, including the remuneration of the liquidator, shall, subject to 

the rights of secured creditors, if any, be payable out of the assets of the company in priority to 
all other claims. 

[1882—S. 188; (1908) 8 Edw. VII, C. 69— S. 196 (1); (1929) 19 and 20 Geo. V. C. 23— S. 254] 

[a] See legislative remark under S. 207. 

Saving for rights of a218. The winding up of a company shall not bar the right of any 
creditors and contribu- creditor or contributory to have it wound up by the Court, but in the case 
of an application by a contibutory, the Court must be satisfied that the 
rights of the contributories will be prejudiced by a voluntary winding up.] 

[1882—S. 189; (1908) 8 Edw. VII, C. 69— S. 197; (1929) 19 and 20 Geo. V, C. 23— S. 255] 

[a] Sections 207 to 218 were substituted for original Ss. 207 to 219 by Act 22 of 1936, s. 105. 
a 219. C15-1-1937] 

[a] See Legislative remark under S. 218. 

Power of Court to 220 . Where a company is being wound up voluntarily, and an order 
adopt proceedings of is made for winding up by the Court, the Court may, if it thinks fit, by 
voluntary winding up. wcm or any subsequent order, provide for the adoption of all or any 

of tiie proceedings in the voluntary winding up. 

[1882—S. 190; (1929) 19 and 20 Geo. V. a 23— S. 175 (1)] 

Winding 2 ip subject to supervision of Court, 

221. When a company has by special or extraordinary resolution resolved to wind up 

Power to order wind- voluntarily, the Court may make an order that the voluntary winding 
i^^ up subject to super- up shall continue, but subject to such supervision of the Court, and 
with such liberty for creditors, contributories or others to apply to the 
Court, and generally on such term*? and conditions as the Court thinks just. 

[1882— S. 191; (1908) 8 Edw. VIl, C. 69— S. 199; (1929) 19 and 20 Geo. V, C. 23— S. 256] 


SECTION 217— Note 1. 

[1] By virtue of section 216, the Court may, under 
this section read with section 193, in the event of the 
assets being insnffioieni to satisfy the liabilities, make 
anorder as tothe payment out of the assets of the 
{Sosts, charges and expenses incurred in the winding up 
in such order of priority as it thinks just, 

[2] Prima /acts the whole of the expenses of the 
winding up ought to be paid before the remuneration 
of the liquidator, (1934) 103 L J Ch D 187 (192). 

[3] J. — **Nor do I think the Court ought 

to be unwilling to declare that the liquidator is entitled 
to retain the remuneration which be has paid 
himself out of the assets of ‘the company at a time when 
he had no reason to suppose that there would he an 
insufficient amount available for the payment of the 
costs, charges and expenses incurred in the windine- 
up.- (1934) 103 L J Ch D 187 (192). ® 

[4] Income-tax on the profits earned during the 

winding up is one of the expenses of the liquidation. 
(1934) 103 L J Ch D 387 (190). ^ 

. W A company in liquidation, if it earns profits, 

All 170 

(172) : 56 Ail 685 (DB.) 

SECTION 218-lNote 1. 

[IJ A creditor is not entitled as of right to ask a 
to convert a voluntary winding up into a com- 
pulsory winding up. He must show that he could 
ae^re omnpuJsory liquidation, had there been no 
jetotarj liquidation^ creditor who could have asked 
rn instance for a compulsory winding up order 


can always ask that the voluntary winding up should 
be converted into a compulsory one. (Vol 25) 1938 All 
623 (624) : ILR (1938) All 945. 

[2] Whether a company should be allowed to go 
into voluntary liquidation or the Court should wind 
it compulsorily, depends upon the facts of each case. 
(Vol 17) 1930 Sind 71 (72). 

[3] Where partiality was shown by a bank in 
advancing loans and creditors were desirous of official 
liquidation, winding up of the Bank by Court was held 
to be desirable. (Vol 17) 1930 Sind 71 (72). 

[4] To make liquidation by Court compulsory 
must be shown that rights of creditors or eontribut 
torifis are prejudiced by voluntary winding up and i- 
is not enough that allegations are made in application 
to that effect filed before the company decided to go 
in voluntary liquidation. (Vol 12) 1925 Lah 527 (528) : 
6 Lah 340 (DB.) 

[5] Eights of creditors or contributories not shown 
to be prejudiced by voluntary winding-up — Court 
should not order compulsory winding up even on a 
petition filed before decision to wind up voluntarily, 
(Vol 12) 1925 Lah 527 (528) : 6 Lah 340 (DB). 

SECTION 221— Note 1. 

[1] Winding up order can be set aside on ground of 
fraud and fraud must be specifically alleged and -proved . 
(Vol 15) 1928 PC 261 (263) (PC.) 

[2] A creditor made petition for order for windipfg 

up of a company under supervision of Court ^Notice 

as required under rules of the original side of the Madras 
High Court was issued inviting creditors who wished 
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222. A petition for the eontinuanoe of voluntary winding up subject to the supervision 
Effect of petition for of the Court shall, for the purpose of giving jurisdiction to the 

winding up subject to Court over suits, be deemed to be a petition for winding up by the 
supervision. Court. 

[1882--S. 192; (1908) 8 Edw. VII, C. 69— S. 200; (1929) 19 and 20 Geo, V, C. 23— S. 257] 

223. The Court may^ in deciding between a winding up by the Court and a winding up 
Court may have regard Subject to supervision, in the appointment of liquidators, and in all other 

to wishes of creditors matters relating the winding up subject to supervision, have regard 
and contributories. ^ 'vv’ishes of the creditors or contributories as proved to it by 

any sufficient evidence. 

[1882— S. 193; (1929) 19 and 20 Geo. V, C. 23— S. 288] 

Power for Court to 224. (I) Where an order is^made for a winding up subject to super, 

appoint or remove liqui- vision, the Court may by the same or any subsequent order appoint any 
additional liquidator. 

{2) A liquidator appointed by the Court under this section shall have the same powers, be 
subject to the same obhaations, and in all respects stand in the same position as if he had been 
appointed by the company. 

{0) The Court may remove any liquidator so appointed by the Com’t or any liquidator con- 
tinued under the supervision order, and fill any vacancy occasioned by the removal, or by death 
or resignation, 

[1882— S. 194; (1908) 8 Edw. VII, C. 69— S. 202; (1929) 19 and 20 Geo. V, C. 23— S, 259] 

228. (1) Where an order is made for a winding jxf subject to supervision, the liquidator may, 
Effect of supervision Subject to any restrictions imposed by the Court, exercise all his powers, 
order. without the sanction or intervention of the Court, in the same manner as 

if the company were being wound up altogether voluntarily. 

(2) Except as provided in suksection (l), and save for the purposes of section 196, any order 
made by the Court for a winding up subject to the supervision of the Court shall for all purposes, 
including the staying of suits and other proceedings, be deemed to be an order of the Court for 
winding up the company by the Court, and shall coiner full authority on the Court to make calls 
or to enforce calls made by the liquidators, and to exercise all other powers which it might have 
exercised if an order had hem made for winding up the company altogether by the Oom?t. 

(3) In the construction of the provisions whereby the Court is empowered to direct any act or 
thing to be done to or in favour of the official liquidator, the expression “official liquidator” shall 
be deemed to mean the liquidator conducting the winding up subject to the supervision of the 
Court. 

[1882— S. 195; (1908) 8 Edw. VII, C* 69— S. 203; (1929) 19 and 20 Geo. V, C. 23— S. 260] 


Section 221 (contd,) 

to opE^se the petition. — But the creditors supported 
the petition, and, when petitioning creditor withdrew 
from proceedings none of the other creditors were wil- 
ling to undertake the burden of petition which was then 
dismissed by Court ; Beld that creditors who supported 
the petition were not entitled to costs. (Vol 25) 1938 
Mad 96 (97) : IDE (1938) Mad 284 (DB), 

[3] Irregularities are not a matter for the Court but 
for a majority of the Company to deal with. The Courts 
will interfere only if the rights of the shareholders are 
infringed or if a case of a fraud or ultra vireB action* is 
made out. ♦ (Vol 11) 1924 Bom 102 (103) : 47 Bom 
915. 

[4] A supervision order can be made only where 
there is valid winding up. Hence where a creditor chal- 
lenges tih© volunjjary winding up proceedings as being 
void he cannot apply for a supervision order., (Vol 23) 
1936 Pat 468 (471). 

[5] An order for voluntary liquidation tinder super- 

vision of Court pissed consequent upon resolution 


passed at the extraordinary meeting of the company is 
not without jurisdiction merdyby reason of the fact 
that the meeting was convened within 14 days of the 
issue of notice or that the resolution was condi- 
tional. It may be a bad order. (Vol 17) 1930 I/ah 721 
(724). 

[6] So iar as the Court does not interfere, a wind- 
ing up under supervision remains essentiqjly a volun^ 
tary winding up; but the Court in a wiji4h3g 
supervision has full authority to interfara and to exer- 
cise to any extent the power whioli it might have 
exercised if an order had been made for winding up 
the company by the Court* (1881-82) 6 Bom 640 
(643.) 

[7] An order refusing to make a supervision order 
under this section is app^able under section 202 (1907J 
30 Mad 22 (23) (DB). 

SECTION 228— Note 1. 

[1] Orders passed iA winding up pr 
supervision of Courts are appealable, 
iah m (174). 
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226. Where an order has been made for the winding up of a company subject to supervision, 
A ointment in cer- Order is afterwards made for winding up by the Court, the Court 

of Niay, by the last-mentioned order or by any subsequent order, appoint the 

tary liquidators to office voluntary liquidators or any of them, either provisionally or perma- 
of official liquidators. Gently, and either with or without the addition of any other person, 
to be official liquidator in the winding up by the Court. 

[1882— S. 196; (1908) 8Edw. VII, C. 69— S. 204; (1929) 19 and 20 Geo. V, C. 23— S. 187 (3)] 

Supplemental Provisims. 

^ 21 . (i) In the case of voluntary winding up every transfer of shares, except transfers 
Avoidance of transfers made to or with the sanction of the liquidator, and every altera- 
etc., after commoncement tion in the status of the members of the company made after the com. 
of winding up. mencement of the winding up shall be void- 

er) Li the case of a winding up by or subject '•to the supervision of the Court, every 
disposition of the property (including actionable claims) of the Company, and every transfer of 
shares, or alteration in the status of its members, made after the commencement of the winding up 
shall, unless the Court otherwise orders, be void^ 

[1882— S. 197; (1908) 8 Edw. Vll. C. 69— S. 205 (1); (1929) 19 and 20 Geo. V, C. 23— S. 229.] 


SECTION 227— Synopsis. 

1. Dispositions of property : What are. 

2. Distinction between S. 227 and S. 57, Presi- 

dency Towns Insolvency Act. 

3. Transfers not ab initio void, 

4. “Unless the Court otherwise directs”. 

5. Hectification of register, 

1. Dispositions of property ; What are— [1] 
"Where between the commencement of winding up and 
the date of order of winding up, an insurance com- 
pany makes payments to some of its policy-holders ki 
respect of their policies, the amount of which had become 
due, such pa|yments being payments of debts by the 
company to its creditors, are not only void but cannot 
be validated as they clearly amount to dispositions of 
property within the meaning of S. 227 (2). (Yol 26) 
1939 Sind 196 (197) ; ILR (1939) Ear 460. 

[2] Contracts for the purchase of goods are no^ 
“dispositions of property” within the meaning of thi^ 
section. (Yol 17) 1930 Mad 1012 (1016) : 54 Mad 
324. 

[3] A Bank employed a treasurer and the treasurer 
in turn, employed a cashier. The cashier furnished 
security on being so required by the treasurer by charg- 
ing his deposit account in the Bank in favour of the 
treasurer. When the treasurer’s employment came to 
an end he ceased to employ the cashier. But the cashier 
was retained by the Bank by making an arrange- 
ment which released the deposit amount from the 
charge of the treasurer and made it his_ personal pro- 
perty which was ultimately convertedsinto a deposit 
Security account. This transaction took’ place between 
the date of the application for -winding up the bank and 
Tjefore the passing of the winding up Order. Held that 
the transaction amounted to a “disposition” by the 
company of its property. (Yol 29) 1942 All 1 -1 (143) : 
ILR (X942) All 86. ^ 

2. Distinctjon between S. 227 and S. 57 Presi- 
dency Towns Insolvency Act. — [1] There is a vital 
difference between S. 67, Presidency Towns I isolvency 
Act and S. 227, Companies Act ; while bona fide pay- 
ments to creditors by an insolvent are permi .sible and 
VaKds payments to creditors by *a company from the 
of the prtBentafcioh 15f a 'binding up petition 


become improper alienation and void. For the purpo 
ses of S. 227 it is wholly immaterial whether the per- 
son making or receiving the payment had notice of the 
presentation of the petition for winding up whereas it 
would be essential under S. 57, Presidency Towns Insol- 
vency Act for a person claiming the protection to 
show that the transaction was without notice of the 
presentation of any petition. (Yol 26) 1939 Sind 196 
(198-199) : ILR (1939) Ear 460. 

3. Transfers not ab initio void.— [1] The plain 

reading of the section means that it is within the 
jurisdiction of the Court at any time after the transfer 
of the shares to order that the transaction is a good 
transaction and shall stand. Every transfer of shares, 
therefore, without previous sanction, is not void. (Yol 
21) 1934 All 161 (162). v 

4. “Unless the Court otherwise directs”— [1] 
S, 227 (2) is a discretionary section by virtue of the 
words “unless the Court otherwise directs'*. That gives 
the Court discretion at any time to make an order in a 
proper case validating a disposition, notwithstanding 
that it is one made after the commencement of the 
winding up. (Yol 29) 1942 AU 141 (143) : ILR (1942) 
All 86. 

[2] S. 227 (2) intends to prevent any improper 
nation and disposition of the property of a company 
during the period which must elapse before a winding 
up petition can be heard. However any bona fide 
transaction carried out and completed in the ordinary 
course of current business can be sanctioned. (Yol 18) 
1931 Bom 2 (18) : 54 Bom 718 (DB) ^ (Yol 17) 1930 
Mad 1012 (1016) : 54 Mad 324. 

[3] After a petition fs presented, situation of course 
of business changes and, it is no longer in ordinary 
course of business to pay one creditor in full to the 
detriment of his fellow creditors. (Yol 18) 1931 Bom 
2 (15) ; 54 Bom 718 (DB). 

[4] Transactions whioh a Court would validate 
under S. 227j2b are transactions bona fide entered 
into by a conapany for its benefit and those interested 
in its assets for preserving its business and not to the 
detiiment of other creditors. (Yol 26) 1939 Sind 196 
(199) : ILE (1939) Ear 460. 

[6] ^'Bona /ides” of creditors— Knowledge of pre- 
sentation of the j^ti^n is not necessarily conclusive 
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228. In every winding up (subject in the ease of insolvent companies to the application in 
Debts of all deserip- accordance with the provisions of this Act of the law of insolvency) all 
tions to be proved. debts payable on a contingency, and all claims against the company, 

present or future, certain or contingent, shall be admissible to proof against the company a just 
estimate being made, so far as possible, of the value of such debts or claims as may be subject to 
any contingency or for some other reason do not bear a certain value. 

[(1908) 8 Edw. VII, C. 69— S, 206;'{1929) 19 and 20 Geo. V, C. 23— S. 261] 


Section 227 (cmtd.) 

to show want of hona fides, (Vol 18) 1931 Bom 2(19): 
54 Bom 718 (DB). 

[6] The payments to a creditor on decree after the 
petition for winding np cannot be held to be valid 
merely because be could have recovered the money 
before the date of presentation of the petition. (Vol 27) 
1940 All 514 (516) : ILB (1940) All 730. 

[7] Petitioning creditor cannot utilise bis petition to 
gain pecuniary benefit to himself in interval before 
winding-up order. (Vol. 18) 1931 Bom 2(9) : 54 Bom 
718 (DB). 

[8] The test for the exercise of such a discretion is 
whether the Court would have .sanctioned the transac- 
tion on an application in that behalf* (Vol 29) 1942 
All 141 (144) ; ILB (1942) All 86. 

[9] The Court should exercise a judicial discretion 
in aHowing or disallowing disposition of property, and 
the appellate court can interfere in appropriate cases. 
Piinciples which should guide Courts in such eases 
stated with reference to English Case law. JSdd on 
facts that the dispositions were not strictly necessary 
for carrying on business and should be set aside. 
(Vol 18) 1931 Bom 2 (18) : 54 Bom 718 (DB). 

[10] In exercising the discretion under S. 227 (2) 
the Court must have in mind the fundamental principle 
that the assets of the company shall be, so far as is 
possible and subject to certain well recognised excep- 
tions, distributed pari passu between the creditors 
and, subject as aforesaid, no creditor shall obtain an 
advantage over any other creditor. (Vol 29) 1942 
All 141 (143) : ILB (1942) All 86 ^(Vol 27) 1940 All 
514 (515, 516) : ILB (1940) All 730. 

[11] Petition by some share holders for winding up 
dismissed — Company subsequently granting lease of 
a certain property by a resolution at a general 
meeting — Winding np order made in appeal in the 
meantime— Lessee in possession and paying rent regu- 
larly — Lease should not be declared void, where com- 
pany had no creditors, and the shareholders had by an 
unopposed resolution approved of the lease. (Vol 19) 
1932 PC 1 (10) : 58 Ind App 416 ; 55 Mad 180 (PC). 

[12] A Bank employed a treasurer and the treasu- 
rer in turn, employed a cashier. The cashier had 
Es. 1000 on his deposit account in the bank and that 
was charged in favour of the treasurer as security— On 
termination of the treasurer’s employment, the 
cashier ceased to have his own employment too. Bat 
the Bank retained the cashier and an arrangement 
was made in the accounts of the bank which released 
the deposit account of the cashier from the char ^e 
of the treasurer and made it a personal account 
before it was ultimately taken to the Deposit security 
account. This transaction took place between the 
date of the application for winding up the bank and 
before the puesing di the winding up oifdler: 


Seldf that this was not fit for the exercise of dis- 
cretion under this section inasmuch as if the bank 
had applied to the Court for sanction to employ the 
cashier upon the terms that it should convert his 
ordinary unsecured deposit account into a deposit secu- 
rity account, the Court would, knowing the facts, 
not have given that sanction, (Vol, 29) 1942 All 141 
(144) : ILB (1942) All 86. 

5. Rectification of register. — [1] The Court may 
exercise the power given by S. 38 to rectify the register 
after the commencement of voluntary liquidation. And 
in ordering rectification of the register, the Court has, 
in a proper case, power to fix a particular date at 
which the registration shall become operative, even to 
the extent of making it retrospective, but subject, if 
necessary, to conditions protecting rights of third per- 
sons. (1904) lOh 598 (606, 607) 

SECTION 228— Note 1. 

[1] The expressions ‘‘rules — under the law of insol- 
vency*’ in S. 229, and law of insolvency in S. 228 
cannot be widened to include the whole law of insol- 
vency. The expression in S. 228 should be narrowed 
so as to include only “rules” as given in S. 229. All 
the provisions of the insolvency law and particularly 
S. 28(2) are not incorporated into the Company Law. 
(Vol 23) 1936 Pesh 57 (60) (DB). 

[2] Where a decree is passed after a regular con- 
test against the Company, the official liquidator 
cannot go behind the decree and reopen the cage. 
(Vol 14) 1927 All 426 (428) : 49 All 728. 

[S] It is the duty of the liquidators to decide what 
is properly due from the company to various claimants 
and they are entitled to go behind decrees which they 
consider were not properly obtained, (Vol 27) 1940 
All 514 (517) : ILB (1940) All 730* (Vol. 14) 1927 
All 426 (428) ; 49 All 728, (Where judgment is 
obtained on the admission of the insolvent the liqui- 
dator can ask for proof), 

[4] No secured creditor need oi can be forced to 
prove his debt, and can stand wholly outside the 
liquidation proceedings if he so elects and rely upon 
his security or decree if he has obtained one provided 
ho has obtained leave to proceed from the winding-up 
judge. (Vol 16) 1929 All 353 (360) : 51 AH 695 (FB) 

[5] Where by the debenture issued by a Company 
it bound itself and the successors and its real and per- 
sonal estate for repayment if seems due and also there 
was a proviso that the debenture holders were entitled 
to repayment of the principal and interest pari passim : 
Held : that they were entitled to prove with other credi- 
tors against the general assets with respect to the por- 
tion of the debt unsatisfied from out of the security. 
(1880) 15 Ch. D 465 (472), 

[0] As to the valuation of the liabilities of an insu- 
rance oomlpliny, seu eectlbili 55, Insurance Aclf, 19SS. 
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229. In the winding up of an insolvent company the same rules shall prevail and be observed 
Application of insol- regard to the respective rights of secured and unsecured creditors 
vency rales in winding and to debts provable and to the valuation of annuities and future and 
up of insolvent com- contingent liabilities as are in force for the time being under the law of 
insolvency with respect to the estates of persons adjudged insolvent; and 
all persons who in any such case would be entitled to prove for and receive dividends out of the 
assets of the company may come in under the winding up, and make such claims against the com, 
* pany as they respectively are entitled to by virtue of this section. 

[(1908) 8 Edw. VII, C. 69— S. 207; (1929) 19 and 20 Geo. V, C. 2d— S. 262] 


SECTION 229— Synopsis, 

1. Applicability and scope. 

2. Debenture holders — Claim of. 

3. Debts— Proof of. 

4. Director as creditor. 

5. Floating charge. 

6. Fraudulent transfer. 

7. Interest. 

8. Power of winding up Judge to decide ques- 

tion of title. 

9. Priority— Crown debts. 

10. Priority — Trust money. 

11. Secured creditor. 

12. Set-off, 

1. Applicability and scope. — [1] Ordinary bank- 
ruptcy rules apply to companies in liquidation. (Vol 8) 
1921 Lab 346 (348) : 1 Lab 368 (DB) * (Vol 28) 1941 
Mad 623 (623) ^ (Vol 28) 1941 Mad. 18 (19) : ILR 
(1941) Mad. 328 (DB). 

[3] The phrase “Same rules ..under 

the law of insolvency” in S. 229 includes rules contain- 
ed in the sections of the Provincial Insolvency Act, 
roles made under power conferred by that Act and rules 
of practice, unless the companies Act itself provides for 
the matter in question or is in conflict with tbe mle 
which it is sought to import. (Vol 16) 1929 All 363 

® :61 All 695 (FB) *iYol 29) 1942 Oudh 417 
; 18 Luck 110 (DB) (Word “rules” in S. 229 
should be understood in the sense of provisions, and 
should not be restricted to “rules made under an 
Act” (Vol 23) 1986 Pesh 57 (DB). (Not followed). 

[But see (Vol 23) 1936 Pesh 67 (60) (DB). (S. 229 
does not import all the provisions of the Provincial 
Insolvency Act into company Law and S. 28(2) of the 
Provincial Insolvency Act is not so imported.) 

[3] Section 229, makes the rules of bankruptcy appli- 
cable as far as may be to the winding up of compand 
In case of conflict between the companies Act and the 
Insolvency Act the provisions of the former must 
prevail. (Vol 18) 1931 Lah 351 (352) : 12 Lab 678 


2, Debenture holders— Claim of.— [1] The deben- 
ture-holders are not bound by anything done by the 

ofiScialliquidators, but they have no better claim than 
the company Itself. They have a charge on tbe assets of 
the company bnt what those assets are depends on the 
right of the company. The debenture- holders can have 
.no greater rights than the company from which their 
dghts are derived. (Vol 27) 1940 All 490 (493) (DB). 

of— D] The provisions of S. 34 (2) 
ftisplTeney Aet daW® 


judgment debts and by S. 229 Companies Act that 
provision is applicable to Insolvent Companies. (Vol 22) 
1935 Oudh 451 (452), 

[2] A, judgment is always priiiia facie proof of debt. 
An official liquidator can go behind the judgment of 
the Court and look into the consideration for a judg- 
ment-debt in case where there had been no real contest 
between a claimant and the company which goes into 
liquidation later, or there was an absence of real 
trial on the merits of the case or there was absenee 
of bona f%des or there was a miscarriage of justice. 
(Vol 22) 1935 Oudh 451 (452) ^ (Vol 14) 1927 All 496 
(428) ; 49 All 728. 

[3] The Liquidator in a voluntary winding up, who 
occupies the same position of a trustee in bankruptcy, 
is entitled to ask the Court sitting in insolvency juris- 
diction to go behind a judgment passed against a com- 
pany. Fraud need not be shown. It is sufficient if 
it can be shown that there ought not to have been a 
judgment. (Vol 19) 1932 Bom 253 (254) (DB). 

[4] A liquidation court can go behind assessments of 
income tax though the latter are prima facie evidence 
that certain income was earned and that an amount 
of tax is due. The onus, of proving that the assess- 
ment does not represent the real taxable income rests 
on the Liquidator. (Vol 30) 1943 Lah 228 (231, 232) ; 
ILR (1943) Lah 706 (SB). 

[5] Where tbe assessment of income tax on a 
company before its winding up, had been made on an 
estimated income without the accounts being looked 
into and the accounts show a loss instead of profits 
the official Liquidator can question the validity of the 
assessment debt and call for its proof. (Vol 22) 1936 
Oudh 451 (452). 

[6] But in a subesequent case the Oudh Chief iCourt 
has held that where a company has heed assessed 
under S. 23(4) of Income-Tax Aet, on the basis of the 
estimated income of the previous year and the order of 
assessment is not appealed against, the assessment 
becomes final and cannot be challenged or reopened in 
liquidation proceedings. (Vol 28) 1941 Oudh 260 
(262) ; 16 Luck 599 (DB). 

[7] As to fixing time for proof of debts, gee Section 
191. 

[8] As to debts provable see S. 46, Presidency Towns 
Insolvency Act, 1909, and S, 34 Provincial Insolvency 
Act, 1920. 

4. Director as creditor — [1] The HOourts do not 
look with favour on agreements between directors for 
their own advantage, and certainly noton those which 
would prejudice other creditors in the event of liquida- 
tion; Where a director claimt by virtue of a promise 
by a co-direetor to pay a big sum if anything went 
wrong with the company, the claim will not be allowed 
unless the formalities have been observed. (Vd 22) 
1935 Lah 9X7 (918). ^ ^ ^ 
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Section 229 (cofitd*) 

[2] A contract by which the director of a company 
lends money to the company and becomes its creditor 
is in the nature of a contract between a trustee and 
his Cestui gue trust; the trustee by discharging a small 
portion of the Cestui que trusts’ indebtedness puts him- 
s^ in the position of a secured creditor and prevents 
it from paying o£E its creditors equitably. It is not 
right that the director should have such rights and 
therefore he will not be allowed to enforce his security 
as against an innocent purchaser for value in execution 
of debt due to an unsecured creditor, (Vol 24) 19S7 
Pat 151 (154) : 15 Pat 762 (DB). 

5. Floating charge. — [1] S. 52 Presidency Towns 
Insolvency Act does not apply to floating charges crea- 
ted by company registered under the companies Act 
before its liquidation in favour of its bank. (Vol 12) 
1925 Mad 271 (271, 272). 

6. Fraudulent transfer. — [1] The unsecured credi- 
tors can challenge through the liquidator, who re- 
presents them, a transfer of prope 'ty belonging to the 
company if the transfer is fraudulent. If the liquidator 
refuses they may do it themselves with the leave of the 
Court under S- 54 A Provincial Insolvency Act. (Vol 29) 
1942 Oudh 417 (420) ; 18 Luck 110 (DB.) 

7. Interest. — [1] Where a company has been wound- 
up, the creditors of the company should be allowed in- 
terest from date of the winding up on the outstanding 
debts babre the preferential share-holders can get any- 
thing interest of 6 per cent may be allowed ; a rate of 
4 per cent is proper. (Vol 21) 1934 All 189 (189, 190) : 
56 All 423. 

[2] Company in liquidation becomes solvent when it 
has paid ofl its liabilities existing at the# date of the 
winding up order ; ordinary bankruptcy rules are 
applicable to companies in liquidation and when the 
liabilities existing at the date of the winding up order 
have been discharged, creditors are entitled to subse- 
quent interests on debts carrying interest, (Vol 8) 1921 
Lah 346 (348) : 1 Lah 368. (DB) ^ (Vol 18) 1931 Bang 
334 (335, 336) : 9 Bang 318 (DB). 

[3] When a company has been ordered to be wound 

up interest upon debts carrying interest ceases to run 
from date of the winding up order, unless the assets 
are enough to pay all debts in full- Where the estate 
is insolvent, nothing should be allowed for interest, if 
there is a surplus account must be taken as between 
the company and the creditors in the ordinary way by 
applying each dividend in the first place t® the payment 
of interest due at the date of the dividend and surplus, 
if any, to the reduction of the principal. (Vol 17) 1930 
Mad 1012 (1015) : 54 Mad 324. ' 

[4] S. 229 is only applicable to insolvent companie® 
and Interest accruing after the commencement of llqul' 
dation is not a provable debt under the Act. (Vol 18) 
1931 Bang 334 (335, 336) : 9 Bang 318 (DB). 

8. Power of winding up Judge to decide ques- 
tion of title — [1] Winding up Judge can adjudicate 
upon a question of title raised by an unsecured creditor 
whose claim is disputed by the official liquidator, the 
question being expressly covered by S. 229. (Vol 29) 
1942 Oudh 417 (420) : 18 Luck 110 (DB). 

9. Priority — Crown debts. — [1] Crown cannot claim 
priority in payment of its claims save that expressly 
conferred by the Act itself, in particular by S. 230 and 
8.232(2) (Vol 33) 1946 PC 16 (19) PC) ^ (*37) ILR 
(1937) 1 Cal 684 (688) * (Vol 18) 1931 Lah 351 (352) : 

12 Lah 678 (DB) ^ (Vol 14) 1927 Bom 606 (608) (Ptio- 
tity of ftll Ctqwn debts which prevails in insolvency, 


under S. 49 Presidency Towns Insolvency Act obtains 
equally in the winding up of a company by reason of 
S. 229, and that is not confined to the debts mentioned 
in a 230)]. 

10. Priority — Trust money.— If security deposit 
made with a company is impressed with trust or held 
by the company in fiduciary capacity the depositor can 
get it back from the company’s assets m priority over 
other creditors. His right is not affected because the 
deposit was not ear-marked by the company but was 
mixed up with the other funds. Whether the deposit 
is to be treated as a trust or as a loan depends on the 
facts and circumstances of each case, or on construction 
of a written contract, if any. (Vol 30) 1943 Cal 105 
(106) : ILE (1943) 1 Cal 313 (DB). 

[2] On the principle that money placed by customer 
with bank with specific purpose is impressed with trust 
the deposit by its employee or selling agent with the 
company for good behaviour or performance of other 
obligations must be regarded as trust money unless 
Other terms and conditions show it to be a debt- The 
mere stipulation for interest on the deposit or the fact 
that the company would be entitled to liquidate ifs 
claim from out of it would not establish the relation of 
debtor and creditor. (Vol 30) 1943 Cal 105 (108) : 
ILB (1943) 1 Cal 313 (DB.) 

[3] Money deposited by an employee with the bank 
as security for his good behaviour constitutes trust 
money in the hands of the bank and does not form 
part of its assets divisible among its creditors, ^ The 
depositor is entitled to priority over other creditors. 
The fact that the money deposited was to carry interest 
does not affect the position. (Vol 26) 1939 Mad 337 
(345) ^ (Vol 28) 1941 Oudh 126 (127, 128) : 16 Luck 
241 (DB) ^ (Vol 25) 1938 Mad 651 (652). 

[4] Selling agent appointed by company depositing 
security for fulfilment of his obligations under agree- 
ment — Deposit carrying interest and refundable on 
expiry of agreement — No fiduciary relation held was 
created — i^ent held not entitled to preferential treat- 
ment. (Vol 25) 1988 All 574 (576) : ILR (1938) All 
Sd6t 

[5] Security deposit by selling agent with company 
due discharge of terms of agreement carrying interest 
— Money not to be ear-marked bat could be used by 
company for its purposes — No fiduciary relation held 
created between company and agent — Agent held could 
not claim preference in respect of deposit. (Vol 19) 
1932 Bom 311 (314). 

[6] C ashier depositing security for appointment in 
bank — Deposit to carry interest and remain separate 
from other deposits and to be held by bank as trusteej— 
Fact of use of deposit by bank though known to cashier 
held could not alter fiduciary relationship— Cashier held 
entitled to preference. {Vol 24) 1937 Cal 221 (222) : 
ILB (1937) 2 Cal 305. 

[7] The fact that the depositor is a trustee and that 
the mony deposited is trust money does not affect the 
relation which the law "creates between a bank and 
an ordinary customer namely the relation of a debtor 
and creditor and does not give the depositor a r^ht to 
preferential payment when the bank goes into liquida- 
tion. The legal effect of notice to the bank that money 
deposited is trust money is only to east a duty on the 
bank not to participate in a breach of trust by the 
^trustees. (Vol 27) 1940 Mad 178 (179.) 

[8] Where money is deposited by a company with a 
bank as a result of the statutory obligation imposed 
upon the company by 8. 282-B (1), the Company is not 
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entitled "fo rank in the liquidation of the bank in prio- 
rity to the ordinary creditors. {Vol 28) 1941 Mad 48 
(48, 49) : ILR 1941 Mad 125 (DB). 

[9] Where money was paid to an insurance company 
for revival of a policy and the company went into 
liquidation before the policy was revived it was held 
that no trust had been created and hence no prefer- 
ence could be given m respect of the money paid. (Vol 
29) 1942 Mad 210 (211). 

[10] Company agreeing to hire film to T on deposit 
of Bs. 1,000-T sending Es. 250 as earnest money — 
Company unable to complete contract — Insolvency of 
Company — T admitted as creditor claiming whole 
amount — Company having at its credit Bs. 1,100 at 
winding up order — Company held trustee for T for 
Bs. 250 — T held entitled to whole amount under S.229 
read with S. 52 (1) Insolvency Act. (Vol 24) 1937 Mad 
833 (835). 

[11] Company having current account with Travan- 
eore Bank at Nagarcoil — Bank suspending business on. 
June 20, 1938 and in proocess of liquidation under 
Court’s order for its compulsory winding up-Oompany 
having no account with Bank’s Bombay braneh-^On 
June 14, 1938. company instructing Bombay branch to 
collect amount of cheque in its favour on Indian Bank 
at Bombay and remit proceeds to Bank’s Nagarcoil 
branch to credit of company’s account-Bombay branch 
of Bank collecting amount next day but not remitting 
it to Nagarcoil — After Bank’s liquidation amount re- 
maining with Bombay branch — Bank’s position held 
was of agent holding his principal’s money for special 
purpose — Company held entitled to amount of cheque. 
(Voi 29) 1942 Mad 646 (648) : IIiB (1948) Mad 187 
(DB). 

[12] Provident fund established by a bank for pay- 
ment to their employees or their legal representatives 
is in the nature of a trust. Fund does not form part 
of assets of Bank by combined operation of S. 229 
Companies Act and S. 62 Presidency Towns Insol- 
vency Act and cannot be taken into account during 
administration of assets daring liquidation. (Vol 26) 
1989 Mad 852 (356). 

[18] Where the company in liquidation was an agent 
to another company tor sale of its goods and was to 
pay the sale proceeds in due course and return the 
goods not sold, the principal company was held to have 
priority in respect of the price of goods to be reeived 
from the agent company. .(Vol 12) 1925 Mad 271 (271, 
272). 

[14] Where realisation of assets of a bank subsequent 
to its liquidation are really only the previously exist- 
ing assets, present in the bank’s strong rooms changed, 
into different form, the charge in respect of trust moneys 
deposited with the bank extends also to these subse- 
uent realisations of assets. (Vol 28) 1941 Oudhl26 
128) : 16 Luck 241 (DB). 

11. Secured creditor. — [1] A secured creditor, must 
confine his claim when he seeks to recover against other 
property as an unsecured creditor to the principal and 
interest accrued up to the date of adjudication, or liqui- 
dation deducting therefrom the amount realised by the 
^leof the property. (Vol 17) 1980 Bang 20 (21) ; 7 
J^ng 614. (Affirmed in 1930 Bang 47 : 7 Bang 514 
(DB). 'j 

[2] A secured creditor in the case of a liquidation is 
on the same footing as in that of insolvency prooeed- 

Xhe property hypothecated would thus be liable 


for the whole claim and it is only the liability of the 
remaining assets that could be afieeted by the winding 
up order. (Vol 9) 1922 Lah 281 (285) : 3 Lah 69 
(DB). 

^ [3] Secured creditor can stand wholly outside the 
winding up proceedings if he so elects and rely upon his 
security or his decree, provided he has obtained leave 
to proceed from the winding up judge. (Vol 16) 1929 
All 353 (360) : 51 All 695 (FB). 

[4] An attaching creditor is not a secured creditor. 
An attachment creates no charge in favour of the 
attaching creditor and confers no right on alienation. 
The attaching creditor must take pro rata, (Vol 17) 
1930 Bom 16 (18) ^ (DB) (Vol 29) 1942 Pat 508 (511): 
21 Pat 287 (DB). 

12. Set-off. — [1] Before a set off can be claimed 
there must he mutuality of debts or creditors or dea- 
lings, i.e., the set ofi is available only between the same 
parties in the same right as the claim. (Vol 28) 1941 
Mad 654 (655.) 

[2] Under O. 8, r. 6 Civil PC it is a condition prece- 
dent to a set-ofi that the money should be ^'legally 
recoverable” by the defeudant from the plaintiff. But 
the set-ofi which the Official Liquidator exercises is liUt 
controlled by such condition precedent. The Official 
Liquidator can appropriate the sum that the depositor 
owes to the company in satisfaction of what the com- 
pany owes to the depositor even if the company’s claim 
is time-barred. (Vol 28) 1941 All 278 (279): ILB (1941) 
All 415. 

[3] A debt, although not presently payable can be 
set-ofi against moneys owing to a company in liquida- 
tion ; such a set-ofi is not a fraudulent'jpreferenoe. (Vol 
27) 1940 Mi«157 (158, 169.) 

[4] Debtor is entitled to claim set-off in respect of 
amount due to him from the company. The fact that 
another person has stood surety for his debt does not 
deprive him of this right. (Vol 27) 1940 Mad 266 
(268.) 

[5] Liability of principal debtor and Surety to company 
joint and several— Surety himself creditor of Company 
in separate dealing — Dealings between them are 
mutual within S. 46 Pro. Insolvency Act — Surety is 
entitled to set-off. (Vol 27) 1940 Mad 266 (268.) 

[6] A joint debt and a several debt cannot be set-ofi 
against each other; but where a debt is joint and several 
a set-ofi can be allowed. Where several partners of a 
firm which has incurred a debt from a bank ara^ued 
by the bank, one of the partners can set-ofi against* the 
claim of the bank the amount due to him from the 
bank in as much as the liability of partners is joint and 
several. (Vol 28) 1941 Mad 654 (657.) 

[7] A had a personal account with a Bank on which 
he had overdrawn. He was also interested in another 
account in the name of a firm of which he was a part- 
ner and which he alone operated. The liquidators of 
the Bank sued for the amount due under his personal 
account. He claimed to set-ofi the amount due to him 
by the bank under the firms’ account on which the bank 
was indebted. 

Held, that S. 229 made the provisions of S. 46 
(Provincial Insolvency Act 1920 applicable to the case, 
that the dealings in question were not “mutual dealings” 
within the meaning of S. 46 and the set-ofi claimed 
could not be allowed. (Vol 14) 1927 Lah 228 (230) : 
18 Lah 106 (DB). 

[8] Where an amount is payable by Ain hisindi 
yidnal account with 8 bank and an ainonnt is payable 
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Preferential payments. 280. (l) In a winding up there shall be paid in priority to all other 
debts — 

(a) all revenue, taxes, cesses and rates, whether payable to the crown or to a local autho. 

rity, due from the company at the date hereinafter mentioned and having become 
due and payable within the twelve months next before that date; 

(b) all wages or salary of any clerk or servant in respect of service rendered to the com- 

pany within the two months next before the said date, not exceeding one thousand 
rupees for each clerk or servant 

(c) all wages of any labourer or workman, not exceeding five hundred rupees for each, 

whether payable for time or piecework, in respect of services rendered to the com- 
pany within the two months next before the said date ; 

b(^f) compensation payable under the Workmen’s Compensation Act, lO-iS, in respect of 
the death or disablement of any officer or employee of the company ; 

(e) all sums due to any employee from a provident fund, a pension fund, a gratuity fund 
or any other fund for the welfare of the employees maintained by the com- 
pany; and 

(/) the expenses of any investigation held in pursuance of clause (iv) of section 138 of 
this Act]. 

(j9) The foregoing debts shall — 

(fit) rank equally among themselves and be paid in full, unless the assets are insufficient 
to meet them, in which case they shall abate in equal proportion ; and 

(b) so far as the assets of the company available for payment of general creditors are 
insufficient to meet them, have priority over the claims of holders of debentures 
under any floating charge created by the company, and he paid accordingly out of 
any property comprised in or subject to that charge, 

(S) Subject to the retention of such sums as may be necessary for the costs and expenses 
of the winding up, the foregoing debts shall be discharged forthwith so far as the assets are suffi- 
cient to meet them. 


Section 229 (contd.) 

to A and B in their joint aeeounfc with the bank- 
the two accounts can be set ofi if it can be shown 
that though the joint account is in the name of A and 
Bi A is solely entitled to the amount. (Vol 27) 1940 
Mad 436 (435). 

[9] Bank lending Bs. 2,000 to G— P having Bs- 4,300 
in fixed deposit with Bank giving same as security and 
allowing Bank to set it oS against loan advanced to 
G — Liquidation of Bank— G, claiming to set-ofi his 
loan against amount due by Bank to P — Set-ofi cannot 
be allowed under S. 229 (Equity of case demanded that 
bank should adjust dividend payable under deposit 
towards amount due and recover balance alone) (Vol 
28) 1941 Mad 622 (624, 625). 

[10] S to supply cotton to company for spinning, pay 
spinning charges at certain rate, making advances to 
company to keep it going on and deduct advances 
from sum payable by him as spinning charges— Com- 
pany going into liquidation — S held entitled to deduct 
advances from sum payable as spinning charges. (Vol 
27) 1940 All 490 (494) (DB). 

[11] As to set-ofi, See S. 47, Presidency Towns 
Insolvency Act, 1909 and St 46, Provincial Insolvency 
Act, 1930. 


SECTION 230— Synopsis. 

1. Sub-section (1) (a). 

2. Sub-section (l) (b). 

3. Sub-section (1) (e), 

4. Sub-section (2), 

5. Sub-section (3), 

6. Sub- section (5). 

1. Sub-section (1) (a).— [1] The priority of pay- 
ments of all crown debts which prevails in insolvency 
under S. 49, Presidency Towns Insolvency Act, obtains 
equally in the winding up of the company in liquida- 
tion by reason of Section 229, Companies Act, and that 
priority’ is not confined to tbe ^bts mentioned in 
S. 230. (Vol 14) 1927 Bom 606 (608). 

[2] In the winding up of a company only those 
crown debts which are specifically mentioned in S. 260 
of the Indian Companies Act have priority. (’37) ILB 
(1937) 1 Cal 684 (687). 

[3] Income-tax not payable until after the windinS 
up order has been made is not a debt for which priority 
can be claimed. (Voi 30) 1943 I»ah 228 (22^; ILB 
(1943) Lab 706 (SB). 


223 A M, 
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U) In the event of a landlord or other person distraining or having distrained on any 
goods or effects of the company within three months next before the date of a winding up order, 
the debts to which priority is given by this section shall be a first charge on the goods or effects so 
distrained on, or the proceeds of the sale thereof : 

Provided that in respect of any money paid under any such charge the landlord or other 
person shall have the same rights of priority as the person to whom the payment is made. 

(5) The date hereinbefore in this section referred to is — 

(a) in the case of a company ordered to be wound up compulsorily which had not previ- 
ously commenced to be wound up voluntarily, the date of the winding up orderJ 
and 

(h) in any other case, the date of the commencement of the winding up. 

[X832— -S. 200-A; (i90S) 8 Edw. VIl C. 69— S. 209; (1929) 19 and 20 Geo. V. C. 23^S. 264] 

fa] The word *‘and*’ was repelled by the Indian Companies (Amendment) Act, 1936 (22 [XXIl] o£ 1936), 
S. 100. [15-1-1937] 

[b] Inserted^ iUd, 

Objects and Beasons. 

A 7 nendmefitB made in 1936— Swh-seciion (1) Sub-section (1) (e).— “ We have inserted amongst 

“It is equitable that -compensation payable under the the items receiving priority in winding up sums due to 
Workmen’s Compensation Act should not be treated an employee from a provident fund. This supplements 
as an ordinary debt provable in the winding up but the provision made by section 282 B (2) in the iute- 
Bhould have priority. This view is taken in England.*’ rests of provident fund subscribers.”— S. C. B., 1936. 

— S. 0. B.. 1936. 


Section 230 (contd.) 

[4] Word “revenue” is not necessarily ejtisdem 
generis with words that follow and means income. (Yol 
17) 1930 All 884 (885) : 53 All 92. 

[5] Bent of Government telephone lines and also 
charge for trunk calls is revenue. (Yol 17) 1930 All 
884 (888) ; 53 AH 92. 

[6] A claim for moving the telephone lines is for 
work and labour done and cannot come within the 
words “Bevenue taxes; oesses and rates” in the section. 
(Yol 17) 1930 All 884 (884, 885) ; 53 All 92. 

2. Sub-section (1) (b). — [1] Servants of the com- 
pany who have lost their appointments at the date of 
the voluntary winding up have a claim in priority to 
the extent of two months* salary. (Yol 21) 1934 All 
114 (114) : 56 AU 692. 

3. Sub-section (l)(e). — [1] Where the security deposit 
made with the company by its employee or selling agent 
is regarded as impressed with a trust, or a deposit can 
be regarded as being held by the depositary in a fidu- 
ciary capacity the depositor would in a competition with 
the creditors of the company get the whole of his 
money. Whether the security deposit will be considered 
as trust money in .the hands of the company or as a 
loan to it would depend upon the facts and circums- 
tances of each case, and where there is a written con- 
tract, the question would have to be decided on a cons- 
truction of that instrument. (Yol 30) 1943 Cal 105 
(108) : IIiB (1943) 1 Cal 313 (DB.) 

[2] The test of whether amounts deposited by an 

emploj^ with Company as security for discharge of his 
obligation is to be held as a trust fuud or not is to see 
whether it was intended that it should remain a segre- 
gated fund or whether it should become the property of 
the Company and be compensated for by the company’s 
covenant to repay it. In the former case only a trust 
is created.* (Yol 29) 1942 All 119 (120, 121) ; ILB 
(1942) AH 242 (PB).. ^ 

[3] On the principle that where money is placed by 
it ctiitomer in the hands of a bank with a specific pur- 
pose a trust is impressed, the money deposited by its 


employee or selling agent with the company as security 
for good behaviour or for the performance of other 
obligations must be regarded as trust money in the 
hands of the employer or the company, unless there 
are other terms and conditions which would make the 
relation between them to be that of creditor and debtor. 
(Yol 30) 1943 Cal 105 (108); IBB (1943) 1 Cal 313 (DB). 

[4] A person by agreement was appointed the sole 
selling agent of a company. He deposited certain sum 
as security on condition that it would be refunded after 
expiry of agreement. On expiry of the agreement he 
ceased to be selling agent and demanded a refund of 
the security money. Subsequently company was wound 
up. Held, no trust was created and he was not entitled 
to preferential payment. (Yol 25) 1938 All 574 (576) : 
IBB (1938) All 896. 

[5] Whether an employee is entitled to be paid out 
of the provident fund will depend upon the rules of 
the fund but so far as the applicability of the section is 
concerned it is enough if he is an employee on the 
date of winding np. It is immaterial when he entered 
service. (Yol 26) 1939 Mad 352 (354) 

[6] When a foreign company is wound up in morej^ 
jurisdictions than one the Court of each jurisdiction 
will be governed by the forensic rules which govern the 
conduct of its own liquidation. S. 230 (1) (e) is a 
forensic rule. It is applicable in the matter of winding 
up of foreign bank wound up in British India. (Yol 26) 
1939 Mad 352 (354). 

4. Sub-section (2).— [1] Beceiver appointed on 
behalf of debenture-holder — Debentuie secured by fixed 
as well as floiting charge— Priority given to preferential 
debts (such as wages of workman! applies only to assets 
subject to floating charge. (Yol 25} 1938 All 609 (611) : 
IBB (1938) All 869. 

[2] Where a company creates a fixed charge by 
mortgaging its immovable properties and also gives the 
mortgagee a floating charge over its book debts, S. 230 
applies to the floating charge. Consequently, the debts 
mentioned in S. 230 (1) must be given priority over 
the floating charge on the book debts. (Yol 28) 1941 
Mad 586 (587) (DB), ^ 
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^[ 230 - 5 . U) Where any part of the property of a company which is being wound up consists of 
Disclaimer of property. tenure burdened with onerous covenants, of shares or stock in 

companies, of unprofitable contracts or of any other property that is un- 
saleable, or not readily saleable, by reason of its binding the possessor thereof to the performance 
of any onerous act, or to the payment of any sum of money, the liquidator of the company, not- 
withstanding that he had endeavoured to sell or has taken possession of the property, or exercised 
any act of ownership in relation thereto, may, with the leave of the Court and subject to the provi- 
sions of this section, by writing signed by him, at any time within twelve months after the com- ^ 
mencement of the winding up or such extended period as may be allowed by the Court, disclaim 
the property : 

Provided that, where any such property has not come to the knowledge of the liquidator 
within one month after the commencement of the winding up, the power under this section of dis. 
claiming the property may he exercised at any time within twelve months after he has become 
aware thereof or such extended period as may be allowed by the Court. 

{ 2 ) The disclaimer shall operate to determine, as from the date of disclaimer, the rights, 
interests, and liabilities of the company, and the property of the company, in or in respect of the 
property disclaimed, but shall not, except so far as is necessary for the purpose of releasing the com. 
pany and the property of the company from liability', affect the rights or liabilities of any 
other person. 

{ 8 ) The Com‘t, before or on granting leave to disclaim, may require such notices to be given 
to persons interested, and impose such terms as a condition of granting leave, and make such 
other order in the matter as the Court thinks just. 

(4) The liquidator shall not be entitled to disclaim any property under this section in any 
case where an application in writing has been made to him by any persons interested in the pro- 
perty requiring him to decide whether he will or will not disclaim, and the liquidator has not, 
within a period of twenty-eight days after the receipt of the application or such further period as 
may be allowed by the Court, given notice to the applicant that he intends to apply to the Court 
for leave to disclaim, and in the case of a contract, if the liquidator, after such an application as 
aforesaid, does not within the said period or further period disclaim the contract, the company shall 
be deemed to have adopted it. 


Section 230 (cmitd,) 

[3] Action by holders of debentures issued by com- 
pany under security of fixed and, floating charge over 
its assets — Eeceivec appointed by Court actiing 
under Court’s order and obtaining loan to pay off 
arrears of wages of employees — ^Lender held entitled to 
charge in priority to debenture-holders. (Vol 32) 
1945 PC 121 (123) : ILB (1945) All 597 : 72 Ind App, 
133 (PC). ( (Vol 25) 1938 All 609 ; ILB (1938) All 869 
reversed). 

[4] As to the payment of certain debts out of assets 
subject to floating charge, in priority to claims under 
the charge, See S. 129- 

5. Sub-section (3).— [IJ A successful litigant 
against a company in liquidation is entitled to be paid 
his costs in full in priority over other ordinary credi- 
tors. Where other creditors are in the same position, 
they rank pari passim as regards fund available for the 
discharge of their debts. (Vol 29) 1942 Lah 10 (11) ; 
ILB (1942) Lah 742 (DB), 

6. Sub-Section (5).— [1] Date of commencement of 
winding up, in the ease of a compulsory winding up 
preceded by voluntary winding up, is the date on which 
the resolution for voluntary " inding up was passed. 
(Vol 21) 1984 All 114 (114) : 56 All 692. 

[2] Where on 8-10-1878 winding up petition was 
presented followed by the appointment of a provisional 
Hq'uidator on the following day and on 18-10’1878 a 


resolution for voluntary winding up was passed and 
it continued under the supervision of the Court; it was 
held that the winding up started on the same date on- 
which liquidator was appointed. (1880) 15 Ch D 465 
(472). 

SECTION 230A— Note 1. 

[1] A customer of a bank patting in an application 
under section 230A, after an order for the eompuJsory 
winding up of the bank is passed, for rescinding a 
contract between him and the bank and praying for 
damages is entitled to have his application heard. If 
the Court then comes to the conclusion that the con- 
tract has already been rescinded it would have no power 
to pass an order on the application and the applicant 
would have to be relegated to the ordinary procedure 
provided by the Act for proving any debt in the wind* 
mg up- The applicant cannot be relegated to the proce- 
dure of filing a suit unless he is heard. (Vol 28) 1941 
Mad 18 (19) : ILB (1941) Mad 328 (DB). 

[2] The creditor of a company in Kquidation was 
asked to prove his claim by a suit which he Mled to 
do within time. The Court refused to grant any fur- 
ther extension. The creditor relying on S. 230A 
applied again to the court to have his claim inquired 
intoaud adjudicated in ‘ liqiddation proceedings. It 
was held that if the creditor had at the beginnii^ 
inEisted on adjudicating his claim without recourse to 
the suit, his case would have fallen within S. 230A. 

, (Vol 28) 1941 Mad 5(55, (856) (DB). 
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(5) The Court may, on the application of any person who is, as against the liquidator, 
entitled to the benefit or subject to the burden of a contract made with the company; make an 
order rescinding the contract on such terms as to payment by or to either party of damages for the 
non-performanee of the contract, or otherwise as the Court thinks just, and any damages payable 
under the order to any such person may be proved by him as a debt in the winding up. 

(6) The Court may, on an application by any person who either claims-any interest in any 
disclaimed property or is under any liability not discharged by this Act in respect of any disclaimed 
property and on hearing any such persons as it thinks fit, make an order for the vesting of the 
property in or the delivery of the property to any persons entitled thereto, or to whom it may seem 
just that the property should be delivered by way of compensation for such liability as aforesaid, 
or a trustee for him, and on such terms as the Court thinks just, and on any such vesting order 
being made, the property comprised therein shall vest accordingly in the person therein named in 
that behalf without any conveyance or assignment for the purpose ; 

Provided that, where the property disclaimed is of a lease.hold nature, the Court shall not 
make a vesting order in favour of any person claiming under the company whether as under-lessee 
or as mortgagee except upon the terms of making that person^ — 

{a) subject to the same liabilities and obligations as those to which the company was 
subject under the lease in respect of the property at the commencement of the wind- 
ing up ; or 

^ (b) if the Court thinks fit, subject only to the same liabilities and obligations as if the lease 
had been assigned to that person at that date ; 

and in either event (if the case so requires) as if the lease had comprised only the property com- 
prised in the vesting order, and any mortgagee or under-lessee declining to accept a vesting order 
upon such terms shall be excluded from aU interest in and security upon the property, and, if there 
is no person claiming under the company who is willing to accept an order upon such terms, the 
Court shall have power to vest the estate and interest of the company in the property in any 
person liable, either personally or in a representative character, and either alone or jointly with the 
company, to perform the lessee’s covenants in the lease, freed and discharged from all estates, 
incumbrances and interests created therein by the company. 

{7) Any person injured by the operation of a disclaimer under this section shall be deemed 
to be a creditor of the company to the amount of the injury, and may accordingly prove the 
amount as a debt in the\inding upj , 

[ (1929) 19 and 20 Geo. V, C. 2S— S. 267.] 

• [a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), «S. 107. [15-1-1937]. 

231. U) Any transfer, delivery of goods, payment, execution or other act relating to property 
Fraudulent prefer- which would, if made or done by or against an individual, be deemed in 
his insolvency a fraudulent preference, shall, if made or done by or 
against a company, be deemed, in the event of its being wound up, a fraudulent preference of 
its creditors, and be invalid accordingly. 


SECTION 231— Note 1, 

[1] In order «to ascertain whether there has been 
fraudifient preferenoe.the act complained of must be 
done hy volition. The preference should be voluntary 
and not brooght on by pressure, (Vol 20) 1933 Cal 
809 (810) (DB). 

[2] Where the proper inference to draw from the 
facts is that the dominant motive actuating the debtor, 
is that in mahing the transfer to his creditor, he 
(the debtor) is doing what he felt himself bound or 
compelled to do, the case is not of fraudulent prefe- 
rence, . (Vol 20) 1933 Cal 809 (810, 8ll) (DB). 

[sj The.Sict that' two of the creditors at lea t were 
left unhe^ed while the^rest were- satisfied is sufficient 
to jn^y finding that these waa .an intent fo prefer. 

1943 Mftd 64 (66); ILB Mad 353 (DB). 


[4] A debt although not presently payable can be 
set off against moneys owing to a company in liquida- 
tion; such a set-off is not fraudulent preference.(Vol 27) 
1940 MadX57 (158, 159). 

[6] Contract of purchase entered into by company 
between presentation of winding up petition and wind- 
ing up order will be confirmed if goods were purchased 
in ordinary course of business and delivery taken and a 
claim for the price of goods should be allowed by the 
Court. (Vol 17) 1930 Mad 1012 (1016) : 54 Mad 324. 

[6] Per Niamatullah, J, — A winding up Court, un- 
like an insolvency Court, cannot- take cognisance ' of 
an adjadieation the title of third persons except to 
the limited extent mentioned in Ss. 231 and 232. 
(Vol 16) 1929 All 353 (362) ; 51 All 695 (FB). To 
impeach such title, the liquidators must have recourse 
to regular suits in otodintiflcy cfivii OouitS, 
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(^) For the purposes of this section the presentation of a petition for winding up in the ease 
of a winding up by or subject to supervision of the Court, and a resolution for winding up in the 
ease of a voluntary winding up, shall be deemed to correspond with the act of insolvency in the 
case of an individual. 

(5) Any transfer or assignment by a company of all its property to trustees for the benefit 
of all its creditors shall be void. 

[1882— S. 213 ; (1908) 8 Edw. VILC. 69— S. 210 ; (1929) 19 and 20 Geo. V, C 23— S. 265]. 

232. (I) Where any company is being would up by or subject to the supervision of the Court, 
Avoidance of certain any attachment, distress or execution put in force without leave of the Court 
attachments, executions, against the estate nr effects ® [or any sale held without leave of the Court 
of any of the properties] of the company after the commencement of the 
winding up shall be void. 

(^) Nothing in this section applies to proceedings by b[the Crown]. 

[1882— S. 212 ; (1908) 8 Edw. VII C. 69— S. 211 ; (1929) 19 and 20 Geo V. C. 23—5, 174 (1)]. 

[a] Inserted by the Indian Companies (Amendment) Act, -1936 (22 [XXII] of 1936), B. 108. [15-1-1937] 

[b] Substituted, by A. 0. for “the Government.*’ 


Objects and Reasons. 

Amendment made in 1936 — The section as it stood had been construed [See (Yol 8) 1921 All 149 : 43 All 
433] as not covering sales held after the winding up. The amendment to the section made in 1936 is designed 
to forbid such sale. — See S.O.R., 1936, 01., 85. 

283. Where a company is being wound up a floating charge on the under-taking or property 
Effect of floating of the company created within three months of the commencement of the 
charge. Winding up shall, unless it is proved that the company immediately after 

the creation of the charge was solvent, be invalid except to the amount of any cash paid to the 
company at the time of, or subsequently to the creation of, and in consideration for, the charge, 
together with interest on that amount at the rate of five per cent, per annum, 

[(1908) 8 Edw. VII, C. 69— S. 212 (1929) 19 and 20 Geo. V. 0. 23—5. 266] 


5ection 231 (conid,) 

[7] Money paid to creditor by way of fraudulent 
preference — ^Remedy of liquidator— Ko summary 
method of recovering money — Regular suit should be 
filed. (Vol 19) 1932 Sind 106 (107) ; 26 Sind LR 102. 

[8] Written statements which are filed opposing 
application by official liquidator to set aside certain 
fraudulent transfers need no court-fee stamps. (Yol 
21) 1934 All 332 (333) : 56 All 747- 

[9] Where a voluntary winding up by a company is 
followed by a petition for its winding up by or subject 
to the supervision of the Court, the crucial date for 
determining whether a transfer by the company was 
within three months of the act of insolveney is the date 
of the petition for compulsory winding up. (Vol 30) 
1913 Mad 54 (55) : ILR (194**^) Mad 353 (DB). 

SECTION 232— Note 1, 

Cognate Sections. 

Attachment, distress or execution, setting aside 216 

( 2 ). 

Supervision order, effect of — 225. 

Winding up, commencement of — 168, 204. 

9 V»tts stayed on— "171* . 


[1] Any attachment, distress or execution put in 
force against a company without leave of the Court 
after the commencement of the winding up shall be void 
only in oases in which the company is being wound up 
either by the Court or subject to the supervision of the 
Court, and a voluntary shall not ipso facto put an end 
to an attachment already in force. (Vol 11) 1924 Oudh 
406 (407)*(Voi 3) 1916 Ail 174 (175) : 88 AH 407 (DB). 

[2] Leave of the Court under section 171 is essentia 
for the purpose of proceeding to execution even in case 
of decree obtained by the Government, (Vol 19) 1932 
Pat 1 (3) (DB). 

[3] A sale without permission of Court in contraven- 
tion of S171 — Assets after winding-up order in execution 
of decree passed before order, is voidable at the instance, 
of the Liquidator— Want of knowledge of the winding 
up order does not validate such a sale. iVol 3) 1916 Pat 
47 (48) : 2 Pat L Jour 77 (DB) 

[4] Company in liquidation — Income-tax officer 
assessing such company to income-tax and proceeding 
to recover tax under section 46, Income-tax Act— In- 
come-Tax department connot proceed to do so without 

^ leave of winding up Court. (Vol 32) 1945 AU 354 (359); 
ILR (1945) All 852 (DB). 
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284. (I) The liquidator may, with the sanction of the Court when the company is being 

General scheme of wound up by the Court or subject to the supervision of the Court, and 
liquidation may be sane- with the sanction of an extraordinary resolution of the company in the 
case of a voluntary winding up, do the following things or any of them : 

(i) pay any classes of creditors in full ; 

(li) make any compromise or arrangement with creditors or persons claiming to be credi. 
tors or having or alleging themselves to have any claim, present or future, 
• whereby the company may be rendered liable ; 

(ill) compromise all calls and liabilities to calls, debts and liabilities capable of resulting in 
debts, and all claims, present or future, certain or contingent subsisting or sup- 
posed to subsist between the company and a contributory or alleged contributory 
or other debtor or person apprehending liability to the company, and all ques- 
tions in any way relating to or affecting the assets or the winding up of the com- 
pany, on such terms as may be agreed, and take any security for the discharge 
of any such call, debt, liability or claim, and give a complete discharge in 
respect thereoi 

{2) The exercise by the liquidator of the powers of this section shall be subject to the con- 
trol of the Court, and any creditor or contributory may apply to the Court with respect to any 
exercise or proposed exercise of any of these powers. 

[1882— Ss. 201, 202 : (1908) 8 Edw. VII C. 69— S. 214 (1) (a) (i) (i»)— 151 (^J), 1B6 (iv)— (vii) ; (1929) 
19 and 20 Geo. V C. 23— Ss. 191 (1) (d) (e) (/), (3) and 248.] 

235. (1) Where, in the course of winding up a company, it appears that any person who has 
Power of Court to taken part in the formation or promotion of the company, or any past or 
assess dam^es against preaeni director, manager or liquidator, or any officer of the company has 
delinquent directors, etc, misapplied Or retained or become liable or accountable for any money or 
property of the company, or been guilty of any misfeasance or breach of trust in relation to the 
company, the Court may, on the application of the liquidator, or of any creditor or contributory 
^Tmade within three years from the date of the first appoinment of a liquidator in the winding up 
or of the misapplication, retainer, misfeasance or breach of trust, as the ease may be, whichever is 


SECTION 234— Note 1. 

[1] Though the creditors referred to in S. 230 are 
persons entl&ed to priority under statute and as of 
right, the Court has under S, 234 a discretion to order 
payment in full to any class of creditors other than 
those referred to in 8.230 (Vol 23) 1936 Oadh 338 
(340) : 12 Luck 233 (DB). 

[2] Sanction by extraordinary resolution as under 

S. 234 is necessary in order that a compromise between 
a liquidator of a company and a contributory should 
bind the liquidator. (Vol 11) 1924 Lah 148 (149) : 4 
Lah 239 (DB) ^ (Vol 10) 1923 Lah 85 (86), 

fS] The liquidator must show that the compromise 
wifi be beneficial to the company. (Vol 26) 1939 Lah 
497 (497) I ILE (1939) Lah 324. 

[4J The Court cannot compel an unwilling liquida- 
tor to cotnpremise a debt due to the Company. (Vol 26) 
1939 Tiah 497 (497) : ILE (1939) Lah 324. 

[5] An official liquidator is not allowed to refer 
matters in difierence to private arbitration under S. 234 
{Vol IS) 1928 Ail 553 (553) : 50 AU 867. 

[6] High Court should be very slow to interfere 
undi S. 234 with the exercise of discretion by the 
JbWBiB court unless it is satisfied that the- discretion was 
nnreaeo^ably exercised. (Vol 23) 1936 Oudh 838 (340): 


SECTION 235 — Synopsis. 

1. Applicability and scope. 

2. Director, manager, etc.— Liability of. 

3. Legal re'presentative — Liability of. 

4. Jurisdiction, 

5. Joint trial. 

6. Limitation. 

7. Misfeaeance. 

8. Onus, 

9. Petitions — Amendment of. 

10. Promoters, auditors and share brokers. 

11. Right to appeal, 

12. Right to costs. 

13. Res judicata. 

1. Applicability and scope,— [IJ This section is, 
as amended in 1936, a section of procedure •containiug 
a rule of limitation which together with the rule of 
limitation contained in the old unamended section is 
adjective and not substantive law and has, therefore, a 
retrospective operation. (Vol 33) 1946 All 269 (274) 
(DB). 

[2] S. 235 is a procedure section only and creates no 
new or additional liability but provides a summary 
mode of enfoceing easistieg rights.. (VoU7) 1930 
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longer,] examine into the conduct of the promoter, director, manager, liquidator or officer, and 
compel him to repay or restore the money or property or any part thereof respectively with interest 
at such rate as the Court thinks just, or to contribute such sum to the assets of the company by 
way of compensation in respect of the misapplication, retainer, misfeasance or breach of trust as 
the Court thinks just 

{ 2 ) This section shall apply notwithstanding that the offence is one for which the offender 
may be criminally responsible. 

[b] ^ ^ 

[188^— S. 214; (1908) 8 Edw. VII C. 69—3. 215; (1929) 19 and 20 Geo. V. C 28— S. 276].- 

fa] Inserted by the Indian Companies (Amendment) Act, 1936 (22 -{XXII] of 1936), S. 109. [15-1 -1937], 

[b] Sub-section (3) was repealed^ ibid. 


Objects and Reasons. 


Amendments made in 1936 — Sub- section (3) of the 
section *as it stood by applying to an application 
under the section the limitation imposed on a suit 
allowed delinquent directors in many eases to evade 


Section 235 (conid,) 

Bom 572 (591) : 54 Bom 226 (DB) * (Vol 14) 1927 Lah 
433 (434) : 8 Lah 167 (DB) * (Vol 10) 1923 Lah 58 
(60) (DB). 

[3] The application contemplated in S, 235 is one 
filed really on behalf of the company and not in exer- 
cise of any new right conferred upon the liquidator. 
(Vol 20) 1933 All 789 (803) : 55 All 912 (PB). 

[4] This section contemplates a loss to the company 
before an order for the delivery of the property of the 
company can be passed under the section. (Vol 28) 1941 
Mad 53 (54) ; ILB (1941) Mad 120 (DB) * (Vol 4) 1917 
Lah 383 (385) (DB)(Prejudice to the interest of the com- 
pany by the acts of directors must be shown before 
taking any proceeding against directors). 

£5] Orders passed under S. 235 do not bar suit against 
third party. (Vol 22} 1935 All 995 (999) : 58 All 342 
(DB.) 

[6] The barring of an application under this section 
does not debar the liquidator from seeking the remedy 
by a regular suit. (Vol 13) 1926 Lah 624 (626) ; 8 Lah. 
549. 

[7] Petition under S. 285 neither accompanied by 
affidavit nor a statement that information contained 
therein bad been derived from sworn evidence as 
required by R. 77 of the Lahore High Court — Held that 
the rule did not require the affidavit to he filed along 
with the petition or that it should not be received at a 
later date and hence the defect was held not to vitiate 
the proceedings. (Vol 25) 1938 Lali 658 (669,670) 
(DB.) (Per Young 0. J. and Tekchand J.) 

[8] A petition by liquidator under S. 235 is not bad 
because he does not state specific amount claimed . But 
he must however bring all facts on which the claim is 
based to the notice of court. The amount of compen- 
sation is to be assessed not by the liquidator but by 
the Court. (Vol 25) 1938 Lah 658 (664, 665) (DB) 
(Per Munroe, J.) 

[9] An application under S. 235 is governed by 
the express provision provided for by the Companies Act, 
and the rules thereunder, for its contents and forma- 
lities. Civil PC is inapplicable though it is in the nature 
of a plaint, (Vol 25) 1938 Lah 658 (663) (DB) (Per 
Munroe, J.) 

[10] Court can deliver property to the liquidator 
if company is prima fade entitled to it though its 
title is not admitted. The final decision as to title may 


their civil liabilities. The amendment made to the 
section in 1936 allows three years for the making of an 
application dating from the fir st appointment of a liqui- 
dator — See S.O.R., 1936, Cl. 86. 


be made subsequently under S. 186 or S. 235. (Vol 25 

1936 Lah 408 (409) (DB). 

[11] Where a petition tinder S. 235 does not state 
particulars on which claim is based or sums sought to 
be recovered from the persons against whom the peti- 
tion is presented and is not-supported by affidavit, the 
absence of these does not render the proceedings defec- 
tive. (Vol 25) 1938 Lah 658 (669, 670) (DB). 

[12] Summary procedure contained in this section 
is inapplicable to every claim which the compiny has 
against its officers and the same can be resorted to 
only when such are in the nature of misfeasance or 
breach of trust in the performance of their duties. 
(1928) Ch 861 (871, 872). 

2. Director, manager, etc. — Liability of. — [1] Direc- 
tors must treat company’s work as his own. He is 
not liable for error of judgment or unavoidable 
absence or imprudence not amounting to gross negli- 
gence. A director (a) must act honestly (b) must 
exercise iluch d^ree of skill and diligence as would 
amount to the reasonable care, which ' an ordinary 
man might take on his own behalf; (o) he ought to 
attend meetings when reasonably able to do so ; and 
(e) he is in the absence of grounds for suspicion justi- 
fied in trusting other Officials properly empowered 
to perform duties honestly. (Vol 13) 1926 Oudh 153 
(156). 

[2] Directors of a company acting within their 
powers and with reasonable care and honesty in the 
interest of the company, are not peasonally liable for 
losses the company may suSer by reason of their mis- 
takes or errors in judgment. Hence where the act, in 
itself imprudent, is one which is authorised, they cannot 
be held responsible for the consequence. (Vol 13) 
1926 Lah 153 (156). 

[3] Directors of a company cannot he held perso- 
nally liable on the ground that they have trusted the 
regularly authorised officers of the company and that 
they have failed to detect, and been misled by misrep- 
resentation or concealment by such officers, if there 
was no reason for doubting their fidelity. (Vol 13) 
1926 Oudh 243 (244) ; 1 Luck 334. (DB). 

[4] Where a director accepts fixed deposit receipts 
from the bank In view of the claim against a person 
who is allowed overdraft, and subsequently cashes it, 
then he is liable to refund the amount reaUsedt 
(Vol 13) 1926 Oudh 153 (166). 
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[5] Managing directoc allowing overdraft witli 
motives of personal gain is liable to coompensate the 
bank. (Vol 13) 1926 Oudh 153 (157). 

[6] Directors party to fraud in floating company — 
Wilful contravention of S. 101 and guilty of misfea- 
sance — Directors must discharge every creditor and 
return the money of the shareholders. (Yol 21) 1934 
Ail 855 (863, 864) (DB). 

[7] Where the directors permitted the company to 
commence business in spite of their knowledge that per- 
mission to do so had been obtained owing to false 
declaration and that the directors had not paid what 
was due in respect of their respective shares and conse- 
quently the company suffered loss, the directors were 
held liable to make repayment. The directors must be 
deemed to know the law. (Vol 25) 1938 Mad 124 
(128) : IDE (1938) Mad 292 (DB) 

[8J Directors wilfully shutting their eyes to the acts 
of agents or managing agents and recklessly sanction- 
ing acts of such agents consciously, thereby aiding 
misfeasance, misappropriation and falsification of 
balance sheets are guilty of wilful conduct and are 
liable to pay compensation if that state of affairs con- 
tinnes over a series of yfars. (Vol 17] 1930 Bom 572 
(685) ; 54 Bom 226 (DB). 

[9] A director is not a trastee of the loans advanced 
by a company before his acceptance of office as such. 
(Vol 2) 1915 Lab 132 (134) : 1915 Bun Ke. No. 60. 

[10] The directors are in a limited manner trustees. 
Their liabilities are governed by the Articles of Associa- 
tion and the written constitution of the company. The 
liability under S. 2.35 thus arises out of a contract 
which is partly in writing and partly not so. (Vol 24) 
1937 Pat 293 (301). 

[11] Although the position of direcors differs from 
that of trustees in some respects yet to the extent 
of their being entrusted with the moneys of the com- 
pany they are trustees and are jointly and severally 
liable for breach of trust. (Vol 24) 1937 Pat 29d 
(299). 

[12] A Managing Director occupies the position of a 
trustee for the company and he is bound to exercise 
his powers only for the benefit of the company. It he 
takes a mortgage in his name with a part of company’s 
amount representing that the entirety of the moneys 
advanced on the mortgage were moneys belonging to 
himself, he is guilty of breach of trust. (Vol 12) 1925 
Cal 852 (855) 

[13] Ex-director sought to be made liable on ground 
of not disclosing his* indebtedness to company — Loss 
or damage must be proved to have resulted from non- 
disclosure. (Vol 2) 1915 Lah 132 (134) : 1915 Pun 
Be. No. 60. 

[14] The section applies to the conduct of director 
as such, and any thing done by him during the period 
of his directorship in his capacity as a debtor cannot 
be made a ground of liability under the section. (Vol 2) 
19X5 Lah 132 (133) : 1915 Pun Ee No. 60. 

[15] The section cannot be applied for enforcing 
sums due under contracts between the company and 
other persons, whether they happen to be directors or 
not. Therefore arrears of rent due by a director under 
a contract of tenancy entered into in his private capa- 
city is not recoverable under this section, (Vol 12) 
1926 Lah 194 (195) : 6 Lah 461 (DB). 

£16] Where Managing Director pf a Bank induces 


shareholders to pay dividend partly out of what was 
really capital, he ‘misapplied* the company's money 
and is guilty of misfeasance and breach of trust and 
he could be compelled by court to contribute a reaso- 
nable sum by way of compensation. (Vol 2) 1915 Lah 
471 (474) : 16 Gri L Jour 473 ; 1915 Pun Ee No. 28 
(Or) (DB). 

[17] Where auditor was appointed at a general 
meeting of share-holders without proper quorum, it is a 
mere irregularity and do^s not vitiate appointment : 
so they are not only de facto but also de jure auditors 
and are liable for misfeasance, (Vol 1) 1914 Low 
Bur 138 (139) : 8 Low Bur Rul 80 (DB), 

[18] Directors applying assets to other than defined 
objects are responsible as for breach of trust, (Vol 24) 
1907 Pat 293 (299). 

[19] The directors are liable to replace the moneys 
of the Company which they had misapplied by apply- 
ing them to a purpose which is ultra w&s. (1894) 
18 Bom 119 (129) (DB). 

[20] Unauthorised use of money by directors and 
managing agents does not by itself render them liable 
to make good the loss. Loss to company and use 
of money have to be connected as cause and effect. 
(1934) 3 All W. E. 222 (237) (DB). 

[21] As to the power of the Court where the amount 
of the life insurance fund has been wrongfully dimi- 
nished in contravention of the provisions of Insurance 
Act to proceed against every person who was at ^ the 
time of the contravention a director manager, liqui- 
dator or an officer of the insurance company, see sec- 
tion 106, Insurance Act, 1938. 

[22] As to the power of the Court to grant relief in 
certain cases to directors, see S. 281. 

3. Legal representative— Liability of. — [1] Where 
a liquidator dies i^ending proceeding under S. 235 for 
alleged misfeasances, his personal representatives 
cannot be made liable. (Vol 31) 1944 Bom 193 (194) ! 
ILR (1944) Bom 284 (DB). 

[2] Proceedings contemplated in section 236 are 
intended to apply only to the director and not to 
his legal representatives. The right to bring summary 
proceedings under section 235 does not survive as 
against the personal representatives or heirs of a 
deceased director. In proper • oases, however, there is 
nothing to prevent the liquidator from instituting a 
regular suit against the legal representatives or heirs of 
a (deceased director. (Vol 26) 1939 All 1 (4) ; ILE 
(1939) All 6. 

[3] Action can be taken against representative of 
promoter or director only if he comes within the defi- 
nition of promoter or director. (Vol 13) 1926 Lah 
624 (626) : 8 Lah 549. 

[4] On file death of a director pending the proceed- 
ings started against him under this section, the 
proceedings cannot be continued against his heirs 
(1946) 1 Mad L Jour 63 (53). 

4. Jurisdiction. — [1] In an application relating to 
misfeasance of the directors of a company, the High 
Court of the Province wherein the registered office of 
the company is situate has got jurisdiction over the di- 
rectors of the company who, at the time when the appli- 
cation is made, were residing outside the Province in 
India. But the High Court has no jurisdiction over the 
director residing in foreign countries. (Vol 24) 1937 
Pat m (1^8, 199) ; X5 Pat 630, 
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[2] Where an official liquidator m^kes an applica- 
tion under S. 235 and he is ordered to state particulars 
of charge as against each of such persons and to make 
an affi lavit, but instead of complying with the order 
the official liquidator institutes a criminal complaint 
under Penal Code, his, conduct is a clear attempt to 
divest the Court of its jurisdiction. High Court cannot 
permit such an attempt to succeed. (Vol 15) 1928 Oudh 
104 (107) : 29 Cri L Jour 102 : 3 Luck 287, 

5. Joint-trial. — [1] Where un a proceeding under 
S. 235 against certain persons, matters alleged against 
some of them differed entirely from those alleged 
against others, it was held that there could not be a 
joint trial of the claims against all. (Vol. 25) 1938 
Lah 658 (671) (DB). 

6. Limitation. — [1] Under Sub-section (3) of this 
section which made the Limitation Act, applicable to 
applications under this section, there was coudict of 
decisions whether applications under this section were 
governed by Act 36, 115, 116, or 120 Limitation Act. 
This has been removed by the Amendment Act 1936 
which omits Sub-S. (3) of this section and provides 
in sub-S. (1) a special period of limitation of three 
years, from the date of the appointment of a liqui- 
dator or of misapplication, retainer, misfeasance or 
breach of Trust whichever is longer. The cases under 
old sub S. (3) having now become obsolete have been 
omitted. 

[2] When in an application under S. 235 to High 
Court, the names of certain persons are added subse- 
quently but documents relating to them fulfilling the 
requirements of rule under S. 235 are not filed at that 
time but later on, the date of the application against 
the added defendants is the date on which the docu- 
ments are filed. (Vol 25) 1938 Lah 658 (665) (DB)* 

[3] The official liquidators of a company are entitled 
to have the conduct of any promoter, director, 
manager or officer of the company examined under 
this section \nd to claim compensation for the wrongful 
act of any such person, discovered and proved as a 
result of such inquiry, notwithstanding that a cause of 
action on the act would, in a suit by the company 
itself, have been barred by the law of limitation in 
force prior to the coming into operation of the amend- 
ment. provided that the express provision as to limiia- 
tion of the amended sub-section (1) are themselves 
observed. (Vol 33) 1946 All 269 (276) (DB). 

[4] The three persons enumerated in S. 235 are 
not representatives of company. Consequently if a suit 
by the company be time-barred, it does not necessarily 
follow that a suit by the official liquidator or a creditor 
or a contributory is necessarily time-barred. (’34) 3 
All W. E. 222 (227, 229) (DB). 

[5] On the true construction of the amended sub- 
section (1), the only period of limitation to be applied in 
eases governed by the amended section is that contain- 
ed in sub-section, itself. That of course does not mean 
that the section has ceased to be a discretionary section. 
And it may be in a proper case, the Court might still 
view lapse of time as a sufficient reason for refusing to 
exercise its jurisdiction in the liquidator’s favour. 
(Vol 33) 1946 All 269 (272) (DB). 

7. Misfeasance. — [1] The section does not exclude 
no i-feasance and would apply to every act of com- 
mission or omission resulting in loss to the company. 
Hence where a director not only did not exercise oare 
in ascertaining the true state of affairs of the company 
out also wilfully shut his eyes *to it until a very late 
»tage it was held that he was guilty of gross negligence 


which would amount to misfeasance. (Vol 29) 1942 
Mad 365 (367) (DB). 

[2] Distribution of dividends out of capital and other 
funds not being profits amounts to misapplication of 
funds. (Vol 12) 1925 All 519 (520) ; 47 AU 669 (DB). 

[3] Becoming a director by accepting a gift of 
shares without paying for them is misfeasance. 
(Vol 29) 1942 Mad 365 (367) (DB). 

[4] A misfeasance proceeding is merely an exami- 
nation by the Court into the conduct of an officer of 
the company, though as a result of that examination 
the Court may order the officer to restore the money 
or the property of the company as the Court may 
think just. Security for costs cannot be asked of the 
official liquidator. (Vol 20) 1933 All 206 (206) : 55 
All 250. 

[5] Giving advance by directors on a promise to 
execute a mortgage instead of the mortgage itself is 
no misfeasance, (Vol 13) 1926 Oudh 153 (156). 

[6] A person who had signed the prospectus re- 
signed before the declaration under S. 103 was sent to 
the Registrar. Seld that the person could not be said 
to be guilty of any misfeasance by reason of which any 
pecuniary loss was sustained by company by virtue of 
payments made after his ^resignation. {Vol 29) 1942 
Mad 365 (367) (DB). 

[7] Act, or omission to do an act, is wilful, where 
the person who acts, or omits to act, knows tba the is 
doing and intends to do, what he is doing; but if 
that act or omission amounts to a breach of that per- 
son’s duty, and therefore to negligence, he is not guilty 
of wilful neglect or default unless he knows that he is 
committing and intends to commit, a breach of his 
duty, or is recklessly careless in the sense of not caring 
whether his act or omission is or is not a breach of bis 
duty. (Vol 13) 1926 Oudh 243 (245) : 1 Luck 334 (DB). 

[8] Misfeasance under S. 235 is not independent 
of contract inasmuch as the relation between a director 
and the company is based on contract. (Vol 20} 1933 
Sind 103 (107). 

[9] Allotment of shares made without the applica- 
tion and allotment money not being paid is illegal. And 
directors who make such allotment are guilty of misfea- 
sance. (Vol 21) 1934 All 855 (862) (DB). 

[13] A director who is a party to a calculated and 
deliberate fraud in the fiotation of the company and in 
the conduct of its business is guilty of misfeasance. 
(Vol 21) 1934 All 855 (863) (DB). 

8. Onus, — [1] The onus is on the applicant to prove 
the facts which bring the case within the section. (Vol 
2) 1915 Lah 132 (134) : 1915 Pun Be No. 60. 

9. Petition — Amendment of. — [1] An order allow- 
ing an amendment of a petition under S. 235 entirely 
altering its character after a period of two and a half 
years, is highly unjudicial. (Vol 16) 1929 Lah 710 (711) 
(DB). 

10. Promoters, auditors and share-brokers. — [1] 
For the purpose of this section an auditor is an officer; 
see section 2 (1) (11.) 

[2] Auditor doing the work of audit under an ap- 
pointment as such by the company cannot be heard to 
say that his appointment was invalid and improper. 
(1913) 13 Mad L Tim 282 (288, 289) (DB). 

[3] The share-broker of a company is not an officer 
for the purpose of S. 235. Hence, when moneys had 
been wrongly paid to him the official liquidator is not 
entitled to use S, 235 for recovering them, (Vol 25) 
1938 Mad 154 (156, 157) ; ILR (1938) Mad 192 (DB). 

224 A. M, 
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238. If any director, manager, officer or contributory of any company being wound up des- 
Penalty for falsfioation troys, mutilates, alters or falsifies or fraudulently secretes any books, 
of books, papers or securit’es, or makes or is privy to the making of any false 

or fraudulent entry in any register book of account or document belonging to the company with 
intent to defraud or deceive any person, he shall be liable to imprisonment for a term which may 
extend to seven years, and shaU also be liable to fine. 

[ 1882— S. 215 ; (1908) 8 Edw. VII C. 69— S. 216 ; (1929) 19 and 20 Geo V. C. 23— S. 272.] 

®'[2S7. (I) If it appears to the Court in the course of a winding up by, or subject to th^ 
Prosecution of delinqu- supervision of, the Court that any past or present director, manager 
ent directors. other officer, or any member, of the company has been guilty of any offenc® 

in relation to the company for which he is criminally liable, the Court may, either on the applica^ 
tion of any person interested in the winding up or of its own motion, direct the liquidator either 
himself to prosecute the offender or to refer the matter to the registrar. 

{ 2 ) If it appears to the liquidator in the course of a voluntary winding up that any past or 
present director , manager or other officer, or any member of the company has been guilty of any 
offence in relation to the company for which he is criminally liable, he shaE forthwith report the 
matter to the registrar and shaU furnish to him such information and give to him such access to 
and facilities for inspecting and taking copies of any documents, being information or documents 
in the possession or under the control of the liquidator relating to the matter in question, as he 
may require. 


Section 235 (eofitd,) 

[4] Where a person did not take any steps to bring 
company into being, but thereby signed memorandum 
of association and subscribed for certain shares, the fact 
that money so subscribed bad been utilised in paying 
part of expenses of formation does not make him a 
promoter. (Vol 25) 1938 Mad 154 (156) : IL,E (1938) 
Mad 192 (DB). 

11, Right to appeal. — High Court passing order 
bolding application under S. 235, by liquidator to be 
maintainable— Order is appealable under S. 202 and the 
aggrieved party is entitled to appeal to a division bench 
under 01 10 Letters Patent. (Vol 25) 1938 Lab 658 
(669) (DB). 

12. Right to costs. — [1] Unsuccessful appeal by 
directors in winding up proceeding of the company— No 
order as to costs — Directors can claim -reasonable costs 
bona fide incurred for company and are not to that 
extent bound to make up company’s amount in their 
bands. (Vol 16) 1929 Rang 139 (140) : 7 Rang 34 
(DB). 

14. Res judicata, — [l] On a company being wound 
up the remedy against a delinquent director whether 
for negligence, fraud or misfeasance is under S. 235, 
Companies Act. Once such proceedings are taken up, no 
subsequent action can lie against him on the principle 
of res judicata for compensation for bis delinquency 
(Vol 25} 1938 Lab 577 (578, 579) (DB). 

SECTION 236— Note 1. 

[1] The liquidator of the company which had gone 
into voluntary liquidation, who was prosecuted under 
S. 236, was also a contributory. It was argued that 
though the accused was once a director, he ceased to be 
so when once liquidation proceedings had begun— Held, 
that the liquidator was an oflSioer of the company and 
that whether as director, officer or contributory S. 236 
applied. (Vol 29) 1942 Mad 702 (703) : 44 Crl L Jour 
603. 

{2] Where there is nothing in the special Act to 
exchiScte the operation of the general criminal law, it 
eaiziQOt he Inferred that there was an intention on the 
pfitt of the legislature to exclude it. Where therefore 


there were specific charges of eheating, attempting to 
cheat, forgery, falsification of accounts and criminal 
misappropriation against certain promoters of the com- 
pany but none of them were awarded a sentence for 
forgery or falsification of accounts in execess of seven 
years, it was held that the prosecution of the accused 
for the offences of forgery aud falsification of accounts 
under the Indian Penal Code was legal. (Vol 24) 1937 
All 714 (716) : ILR (1937) All 779 : 39 Ori L Jour 38 
(DB). 

[3] The Companies Act nowhere lays down that 
there can be no prosecution on a criminal charge other- 
wise than upon a direction by the company judge or 
judges, (Vol 24) 1937 All 714 (716) : ILR (1937) All 
779 : 39 Cri L Jour 38 (DB). 

SECTION 237-Note 1. 

[1] The whole scheme of S. 237 is enabling rathe^ 
than mandatory or exclusive. The Court may order 
the Liquidator to prosecute or refer the matter to the 
Registrar. The Registrar may refuse to prosecute and 
the liquidator with previous sanction of the Court 
may prosecute. (Vol 29} 1942 Sind 9 (10) : 43 Cr L 
Jour 304. 

[2] S 237 is not limited to the criminal liability o^ 
the directors under the Act, and hence is not confined 
to the special offences created under the Act. (Vol 29) 
1942 Sind 9 (10) ; 43 Cri L Jour 304. 

[3] Order under S. 237, directing the official liqui- 
dator to prosecute a person for a criminal offence is 
more of a criminal than of a civil nature aud S. lo9 C. 
Civil PC is not applicable. An appeal to^Privy Council 
is not competent. (Vol 18) 1931 Sind 120 (120), 1 

[4] The Companies Act nowhere lays down that 
there can by no prosecution on a criminal charge other- 
wise than upon a direction by the company Judge or 
Judges. (Vol 24) 1937 All 714 (716) ; ILR (1937) All 
779 ; 39 Ori L Jour 38 (DB). 

[5] Before any proceedings can be taken against that 
Directors of a company under this section it must be 
shown that the company was prejudiced by the act 
complained of. (Vol 4) 1917 Lab 383 (385) (DB). 
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(5) Where any report is made under sukseetion [2) to the registrar, he may, if he thinks 
fit, refer the matter to the ^[Oentral Government] for further inquiry, and the *>[OentraI Govern- 
ment] shall thereupon investigate the matter and may, if they think it expedient, apply to the 
Court for an order conferring on any person designated by the b[Central Government] for the 
purpose with respect to the company concerned all such powers of investigating the affairs of the 
company as are provided by this Act in the case of a winding up by the Court. 

{4) If on any report to the registrar under sub-section {2) it appears to him that the case 
is not one in which proceedings ought to be taken by him, he -shall inform the liquidator accord- 
ingly, and thereupon, subject to the previous sanction of the Court, the liquidator may himself take 
proceedings against the offender. 

iS) If it appears to the Court in this course of a voluntary winding up that any past or 
present director, manager or other ofiicer, or any member, of the company has been guilty as afore, 
said, and that no report with respect to the matter has been made by the liquidator to the registrar, 
the Court may, on the application of any person interested in the winding up or of its own motion, 
direct the liquidator to make such a report, and on a report being made accordingly, the provisions 
of this section shall have effect as though the report has been made in pursuance of the provisions 
of sub-section {2). 

(6) If, where any matter is reported or referred to the registrar under this section, he eon. 
aiders that the case is one in which a prosecution ought to be instituted, he shall place the papers 
before the Advocate General or the public prosecutor and if advised to do so institute proceedings, 

Cj- ^ ^ 9^]^ 

Provided that no prosecution shall be undertaken without first giving the accused person an 
opportunity of making a statement in waiting to the registrar and of being beard thereon. 

^ ^ ^ *]. 

^.7] Notwithstanding anything contained in the Indian Evidence Act, 1872, when any 
proceedings are instituted under this section, it shall be the duty of the liquidator and of every 
officer and agent of the company past and present (other than the defendant in the proceedings) to 
give all assistance in connection with the prosecution which he is reasonably able to give, and for 
the purposes of this sub-section, the expression agent in relation to a company shall be deemed to 
include any banker or legal adviser of the company and any person employed by the company as 
auditor, whether that person is or is not an officer of the company.] 

®[(<S) If any person fails or neglects to give assistance in manner required by ^[suksection 
(?')], the Court may, on the application of the registrar, direct that person to comply with the 
requirements of the said sub-section, and where any such application is made with respect to a 
liquidator, the Court may, unless it appears that the failure or neglect to comply was due to the 
liquidator not having in his hands sufficient assets of the company to enable him so to do, direct 
that the costs of the application shall he borne by the liquidator personally.] 

[ 1882— S. 216 ; (1903) 8 Edw. VII, C. 69— S. 217 ; (1929) 19 and 20 Geo. V, C. 23— S. 277], 

[al Substituted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S, 110 for the 
original section. [15-1-1937.] 

[b] Substituted by A. 0. for “ Local Government 

c] Oviitted, by the Indian Companies (Amendment) Act, 1938 (22 [XXII] of 1938), S. 11. [26-2-1938.] 
]d] Sub- sec, (7) w(xs hiseried i^id, see ll (b). 

'e] Existing sub-sec. (7) was re-numbered as sub-sec, (8), ibid. Sec. 11 (c). 

'f] Substituted, ibid, for “sub-section (6).'’ 


Section 237 (contd,) 

[6] No protection is afforded by S. 237 to company 
promoters and directors against prosecution for criminal 
breach of trust. Consequently police do not require any 
oanction to prosecute any one for that offence. The 
section is intended to safeguard the interest of the share- 
holders of a company, which has filled to prevent what 
remains of their money from being wasted by the liqui- 
dator on unprofitable criminal prosecptions. The Court, 
under the directions of which the company is being 
wound up by a liquidator, must be satisfied that prose- 
cution is worthwhile before it will allow the liquidaior 
to, or before it will itself, inilinfe p^pOefedings aafiPincur 


expenditure in the matter. (*37) 1937 Mad WN 1122 
(1124). 

[7] The dissolution of a company does not debar the 
liquidator from taking action in respect of the assets 
realized after the dissolution of the company, (Vol 4) 
1917 Lah 383 (3S4) (DB). 

[8] As to the power of the Court where the amount 
of the fife insurance fund has been wrongfully dimi- 
nished in contravention of the provisions of the 
Insurance Act to proceed against every person who 
was at the time of the contravention a director, 
manager, liquidator or an officer of the Insurance com- 
pany, see section 106, Insurance Act, 1938, 
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238. If any person, upon any examination upon oath authorised under this Act, or in any 
Penalty for false affidavit, deposition or solemn affirmation, in or about the winding up of 
evidence. any company under this Act, or otherwise in or about any matter arising 

under this Act, intentionally gives false evidence, he shall be liable to imprisonment for a term 
which may extend to seven years, and shall also be liable to a fine. 

[ 1882— S. 217 ; {1929) 19 and 20 Geo. V, C. 23— S. 363.] 


®'L238-A U) If any person, being a past or present director, managing agent, ^ manager or 
. , other officer of a company which at the time of the commission of the 

e provisions. alleged ofience is being wound up, whether by or under the supervision of 

the Court or voluntarily, or is subsequently ordered to be wound up by the Court or subsequ- 
ently passes a resolution for voluntary winding up — 


(a) does not to the best of his knowledge and belief fully and truly discover to the liquida- 
tor all the property, real and personal, of the company, and how and to whom and 
for what consideration and when the company disposed of any part thereof, except 
such part as has been disposed of in the ordinary way of the business of the 
company ; or 


(6) does not deliver up to the liquidator, or as he directs, all such part of the real and per- 
sonal property of the company as is in his custody or under his control, and which 
he is required by law to deliver up ; or 

(c) does not deliver up to the liquidator, or as he directs, all books and papers in his custody 

or under his control belonging to the company and which he is required by law to 
deliver up ; or 

(d) within twelve months next before the commencement of the winding up or at any 

time thereafter conceals any part of the property of the company to the value of 
one hundred rupees or upwards or conceals any debt due to or from the com- 
pany ; or 

(e) within twelve months next before the commencement of the winding up or at any time 

thereafter fraudulently removes any part of the property of the company to the value 
of one hundred rupees or upw^ards ; or 

(/) makes any material omission in any statement relating to the affairs of the com- 
pany ; or 

({/) knowing or believing that a false debt has been proved by any person under the 
winding up, fails for the period of a month to inform the liquidator thereof ; or 

(h) after the commencement of the winding up prevents the production of any book or 

paper affecting or relating to the property or affairs of the company ; or * 

(i) within twelve months next before the commencement of the winding up or at any time 

thereafter, conceals, destroys, mutilates or falsifies, or is privy to the concealment, 
destruction, mutilation or falsification of any book or paper affecting or relating to 
the property or affairs of the company ; or 

( ;) within twelve months next before the commencement of the winding up or at any time 
thereafter makes or is privy to the making of any false entry in any book or paper 
affecting or relating to the property or affairs of the company ; or 

(k) within twelve months next before the commencement of the winding up or at any time 
thereafter fraudulently parts wiih, alters or makes any omission in, or is privy to the 
fraudulent parting with, altering or making any omission in, any document affec- 
ting or relating to the property or affairs of the company ; or 


SECTION 238A— Note 1. company was being wound up. (Vol 31) 1944 Mad 

424 (424): 46 CriL Jour 347. 

[1] Under S. 238-* A — (1) (b), accused must have in [2] As to the penalty for wrongful withholding of 
ms or Undhx^ his control, articles when the pTop'erty. Sfeh S. 2Bi2[-A. 
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il) after the commencement of the winding up or at any meeting of the creditors of the 
company within twelve months nest before the commencement of the winding up, 
attempts to account for any part of the property of the company by fictitious losses 
or expenses ; or 

(m) has within twelve months next before the commencement of the winding up or at any 
time thereafter, by any false representation or other fraud, obtained any property 
for or on behalf of the company on credit which the company does not subsequently 
pay for ; or 

within twelve months nest before the commencement of the winding up or at any time 
thereafter, under the false pretence that the company is carrying on its business, 
obtains on credit, for or on behalf of the company, any property which the com- 
pany does not subsequently pay for ,* or 

(o) within twelve months next before the commencement of the winding up or at any time 

thereafter pawns, pledges or disposes of any property of the company which has 
been obtained on credit and has not been paid for, unless such pawning, pledging or 
disposing is in the ordinary way of the business of the company ; or 

(p) is guilty of any false representation or other fraud for the purpose of obtaining the 

consent of the creditors of the company or any of them to an agreement with 
reference to the afi:*airs of the company or to the winding up ; 

he shall be punishable, in the case of the offences mentioned respectively in clauses (m), (?t) and (o) 
of this sub-section, with imprisonment for a term not exceeding five years, and in the case of any 
other offence, with imprisonment for a term not exceeding two years ; 

Provided that it shall be a good defence to a charge under any of clauses (1), (c), (d), (/), {n) 
and (c), if the accused proves that he had no intent to defraud, and to a charge under any of 
clauses (a), (70, (i) and (j), if he proves that he had no intent to conceal the state of affairs of the 
company or to defeat the law% 

{2) Where any person pawns, pledges or disposes of any property in circumstances which 
amount to an offence under clause [6] of sub-section (I) every person who takes in pawn or pledge 
or otherwise receives the property knowing it to be pawned, pledged or disposed of in such circum- 
stances as aforesaid shall be punishable with imprisonment for a term not exceeding three years-] 
[ (1929) 19 and 20 Geo. V, C. 23— S. 271.] 

[a] by the Indian Companies (Amendment) Act, 1936 (22 [XZII] of 1936), S. 111. [15-1-1937] 


289. 0) Where by this Act the Court is authorised in relation to winding up to have regard 
Meetings to ascertain to the wishes of creditors or contributories, as proved to it by any suffici- 
wishes of creditors or con- ent evidence, the Court may, if it thinks fit for the purpose of ascertain, 
tributories. jjig those wishes, direct meetings of the creditors or contributories to be 

cailed, held and conducted in such manner as the Court directs, and may appoint a person to act 
as chairman of any such meeting and to report the result thereof to the Court. 

{2) In the case of creditors, regard shall be had to the value of each creditor’s debt. 

(5) In the case of contributories regard shall be had to the number of votes conferred on 
each contributory by the articles. 

[(1908; 8 Edw. VII, C. 69— S. 145, 201, 319 ; (1939) 19 and 20 Geo. V. C. 23— S. 288.] 

240. Where any company is being wound up, all documents of the company and of the 
Documents of company liquidators shall, as between the contributories of the company, be prima 
to be evidence. facie evidence of the truth of all matters purporting to be therein recorded. 

[1882— S. 198; (1908) 8 Edw. VII. C. 69— S. 220; (1929) 19 and 20 Geo V, C. 23— S. 282], 


SECTION 240— Note 1. 

[1] Onus lies— keavily upon those who seek to show 
entries in the looks of the company to be inoorreet 
and had been made fraudulently or without sufficient 
causb. {Vbl 22) 1935 Lah Ul (k68) (DbJ., 


[2] Onus is on the contributory denying transaction 
to rebut and disprove the entries. The mere fact that 
contributory has repudiated the transaction will not 
save him from his liability* (Vol24) 1937 Dah €1 
(61, 62): 
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241. After an order for a winding up by or subject to the supervision of the Court, the Court 
Inspection of docu* may make such order for inspection by creditors and contributories of 

ments. the company of its documents as the Court thinks just, and any docu- 

ments in the possession of the company may be inspected by creditors or contributories accordingly, 
but not further or otherwise. 

[1882— S. 200 ; (1908) 8 Bdw. VII. C. 69— S. 221; (1929) 19 and 20 Geo. V, C. 23— S. 212] 

242. (I) "When a eomyany has been wound up and is about to be dissolved the docu- 
Disposal of documents ments of the company and of the liquidators may be disposed of as 

of company. follows (tha(i is to say) : — 

(a) in the case of winding up by or subject to the supervision of the Court, in such way as 

the Court directs ; 

(b) in the case of a voluntary winding up, in such way as the company by extraordinary 

resolution directs. 

(^) After three years from the dissolution of the company, no responsibility shall rest on 
the company or the liquidators, or any person to whom the custody of the documents has been 
committed, by reason of the same not being forthcoming to any person claiming to be interested 
therein. 

[1882— S. 199; (1908) 8Edw. Vll, C. 69— S. 222; (1929) 19 and 20 Geo. V. C. 23— S. 283 (1) ]. 


Objects and Reasons. 

“ We have amended clause 243 (now S. 242) of the seems to us a reasonable reduction, regard being had 

Bill so as to shorten the period after which no res- to the shorter period of limitation in India.” S. C. E., 

ponsibility attaches to any person to whom the custody 1913. 
of documents of a company has been committed. This 

243. (I) Where a company has been dissolved, the Court may at any time within two years 
Power of Cburt to of the date of the dissolution, on an application being made for the pur, 
declare dissolution of pose by the liquidator of the company or by any other person who ai^pears 
company void. ^ Court to he interested, make an order, upon such terms as the 

Court thinks fit, declaring the dissolution to have been void, and thereupon such proceedings may 
be taken as might have been taken if the company had not been dissolved. 

{ 2 ) It shall he the duty of the person on whose application the order was made, within 
twenty-one days after the making of the order, to file with the registrar a certified copy of the 
order, and if that person fails so to do, he shall be liable to a fine not exceeding fifty rupees for 
every day during which the default continues. 

[1908—8 Edw- VII C. 69— S. 223 ; (1929) 19 and 20 Geo. V. C. 23— S. 294.] 


SECTION 241— Note 1. 

[1] Section 241, places matter of ordering inspec- 
tion of documents entirely in the discretion of the 
Court and if this discretion has once been exercised 
in favour of a contributory or creditor, it cannot be 
interfered with on the ground that he may use the 
information thus got on inspection, in the interest of 
directors yet to be examined. This circumstance 
would not be a bar to the exercise of the right by 
persons authorised under the law to inspect the docu- 
ments and other records which the law permits. 
(Vol 24) 1937 Lab 82 (84) 

SECTION 243— Note 1. 

[ 1 ] An order of the Court declaring the dissolution 
of a company to have been void does not affect the 
validity of proceedings lahen during the interval 
^between the dissolution and its avoidance, (*21) 1927 
Agfe Cbs 251 (257, 258), 


[2] Where a company is fraudulenty wound up by 
a resolution of its members and the landlord reenters 
into possession of land leased to the company on 
ground of breach of covenant due to winding up of 
the company and subsequently Court declares the reso- 
lution as void the acts done by the landlord such as 
granting of leases to other person are not valid. (Vol 24) 
1937 Cal 129 (137, 138) : ILE (1937) 1 Cal 203 (DB). 

[3] ^ The dissolution of a company does not debar 
a liquidator from taking action in respect of the assets 
realised after the dibsolation. (Vol 4) 1917 Lah 383 
(384) (DB). 

^ [4] Where an action is brought after complete 
winding up and dissolution and the official 
liquidator refuses to appear on the ground he is 
functus officio the Court will treat him as still a 
party to proqeedings and proceed ex parta against him. 
(Vol 4) 1917 Lah 383 (3^84) (DB). 
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244. (I) Where a company is being wound up, if the winding up is not concluded within one 
Information as to pend- year after its commencement, the liquidator shall, a[once in each year 
ing liquidations. and at intervals of not more than twelve months], until the winding up 

is concluded, lj[file in Court or with the registrar, as the case may be,] a statement in the prescrib. 
ed form and containing the prescribed particulars with respect to the proceedings in and position 
of the liquidation. 

( 2 ) Any person stating himself in writing to be a creditor or contributory of the company 
shall he entitled, by himself or by his agent, at all reasonable times, on payment of the prescribed 
fee, to inspect the statement, and to receive a copy thereof or extract therefrom ; but any person 
untruthfully so stating himself to be a creditor or contributory shall be deemed to be guilty of an 
oflPence under section 182 of the Indian Penal Code, and shall be punishable accordingly on the 
application of the liquidator. 

( 3 ) If a liquidator fails to comply with the requirements of this section, he shall be liable to 
a fine not exceeding five hundred rupees for each day during which the default continues. 

c[(^) When the statement is filed in Court a copy shall simultaneously be filed with th® 
registrar and shall be kept by him along with the other records of the company.] 

[ (1908) 8 Edw. VII, C. 69~S. 224 ; (1)— (3) ; (1929) 19 and 20 Geo. V, C. 23~S. 284]. 

[a] Substituted by the Indian Companies (Amendment) Aot, 1936 (22 [XXII] of 1936), S. 112 for “at such 

intervals as may by prescribed ” [15-1-1937] 

[b] Substituted, ibid, for “ file with the registrar.” 

[c] Inserted, ibid. 

Objects and Reasons. 

Amendment made in 1936. — ^This section provides in these statements are prescribed by the High ConrtFi 
that the interim report of the liquidator shall be sub- which have followed rules 193 to 195 of the English 
mitted to the Court or the registrar, as the ease may be, Gompenies (Winding up) Buies and have prescribed a 
but that a copy should in any case be given to the form similar to the English Form 92 drawn up under 
registrar and defines the time when the report shall ba those Buies. — See S.O.B., 1936. 
made. The form and the particulars to be contained 

^[2 44 A. (I) Every liquidator of a company which is being wound up by the Court shall, in 
Payments of liquidator such manner and at such times as may be prescribed, pay the money 
into bank. received by him into a scheduled bank as defined in clause (e) of section 2 

of the Eeserve Bank of India Act, 1934 : 

Provided that if the Court is satisfied that for the purpose of carrying on the business of 
the company or of obtaining advances or for any other reason it is for the advantage of the eredi. 
tors or contributories that the liquidator should have an account with any other bank, the Court 
may authorise the liquidator to make his payments into or out of such other bank as the Court 
may select and thereupon those pajments shaE be made in the prescribed manner. 

{ 2 ) If any such liquidator at any time retains for more than ten days a sum exceeding five 
hundred rupees or such other amount as the Court may in any particular ease authorise him to 
retain, then, unless he explains the retention to the satisfaction of the Court, he shall pay interest 
on the amount so retained in excess at the rate of twenty per cent, per annum and shall he liable 
to disallowance of all or such part of bis remuneration as the Court may think 'just and to be 
removed from his office by the Court and shall be liable to pay any expenses occasioned by reason 
of his default, 

(5) A liquidator of a company which is being wound up shall open a special banking 
account and pay aU sums received by him as liquidator into such account.] 

[ (1929) 19 and 20 Geo. V, C. 23— S. 194.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 113. [15-1-1937.] 


SECTION 244A— Note 1. 

[1] A bank is deemed to know that official liqui- 
dator under this section ^nd B. 66 Madras High 
Coart rules framed under Companies Act must have a 
bank account and can collect the amount of any 
cheque paid during the course of liquidation only 


through his bank. Henee the bank would be guilty 
of neglect if it makes payment direct to the Official 
liquidator and he misappropriates ihe amount subse- 
quently. (Vol32) 1945 Mad 30 (81, 32) : I LB (1945) 
Mad 328 (DB). (S. 85, Neg. Instru. Act, does not 

protect him). 
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Objects aad Reasons. 

This section requires the liquidator to pay moneys by the proviso to sub -section (1) and by sub-section (2) 
received by him during a winding up into scheduled are to be exercised by the Court. Sub-section (3) applies 
banks; and prohibits him from paying any such to all windings up. — See S. 0. R., 1936. 
moneys into his private account-. Tne powers given 

®2MB. (I) Where any company is being wound up, if the liquidator has in his hands or 
rnclaimed dividends under his control any money of the company representing unclaimed 
and undistributed assets dividends payable to any creditor or undistributed assets refundable to 
to be paid to Companies ^ny contributory which have remained unclaimed or undistributed for six 
iqm a ion ecoun . months after the date on which they became payable or refundable, the 
liquidator shall forthwith pay the said money into the Keserve Bank of India to the credit of the 
Central Government in an account to be called the Companies Liquidation Account, and the liqui- 
dator shall,, on the dissolution of the company, similarly pay into the said account any money 
representiag unclaimed dividends or undistributed assets in his hands at the date of dissolution, 

(,2) The liquidator shall, when making any payment referred to in sub,seetion (1), furni^ 
to such ofiScer as the Central Government may appoint in this behalf a statement in the prescribed 
form setting forth in respect of all sums included in such payment the nature of the sums, the 
names and last known addresses of the persons entitled to participate therein, the amount to which 
each is entitled and the nature of his claim thereto, and such other particulars as may be 
prescribed. 

(5) The receipt of the Eeserve Bank of India for any money paid to it under sub-section 

(1) shall be an effectual discharge of the liquidator in respect thereof. 

(4) Where the company is being wound up by the Court, the liquidator shall make the 
payments referred to in sub-section (I) by transfer from the special banking account referred to in 
sub-section (5) of section 144A, and where the company is wound up voluntarily, or subject to the 
supervision of the Court, the liquidator shall, when filing a statement in pursuance of sub.section 

(2) of section 244, indicate the sum of money which is payable to the Reserve Bank of India under 
sub-section (2) which he has had in his hands or under his control during the six months preceding 
the date to which the said statement is brought down, and shall, within fourteen days of the date 
of filing the said statement, pay that sum into Companies Liquidation Account- 
ed) Any person claiming to he entitled to any money paid into the Companies Liquidation 

Account in pursuance of this section may apply to the Court for an order for payment thereof, and 
the Court, if satisfied that the person claiming is entitled, may make an order for the payment to 
that person of the sum due : 

Provided that before making such order the Court shall cause a notice to be served on such 
ofScer as the Central Government may appoint in this behaif calling on the ofiScer to show cause, 
within one month from the date of the service of the notice why the order should not be made- 

(6) Any money paid into the Companies Liquidation Account in pursuance of this section 
which remains unclaimed thereafter for a period of fifteen years, shall be transferred to the general 
revenue account of the Central Government ; but any claim preferred under sub-section (d) to any 
money so transferred shall be allowable as if such transfer had not been made, the order for pay- 
ment on Such claim being treated as an order for refund of revenue. 

(^) Any liquidator retaining any money which should have been paid by him into the 
Companies Liquidation Account under this section 'shall pay interest on the amount retained at the 
rate of twenty per cent, per annum and shall also be liable to pay any expenses occasioned by 
reason of his default, and, where the winding up is by or under the supervision of the Court, he 
shall also be liable to disallowance of all or such part of his remuneration as the Court may think 
just and to be removed from his office by the Court. 

(8) Nothing in this section shall apply in relation to companies with objects confined to a 
single Province which are not trading corporations.] 

W InmUd by the Indian Companies (Amendment) Act, 1940 (36 [XXXYI] of 1940, 3. 2) [27-11-1940] 
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riHE INDIAIS] COMPA^’IBS ACT, 1910 


Objects and Reasons. 


The Indian Companies Act, 1913, did not contain 
provisions for the custody of unclaimed dividends and 
undistributed assets of companies in liquidation or for 
the disposal of subsequent lawful claims to such money 
and in the absence of such provisions there was a con- 
siderable diversity of opinion as to the Jaw applicable to 
these matters in British India. The new section 244-B 


is designed to rectify this unsatisfactory position. It 
follows generally the lines of the Bnglish Companies 
Act 1929, sections 285 and 300 and the relevant provi- 
sions of the English Companies (Wmding-up) Rules, 
1929 (Eule^ I9d to 201), with such modifications as are 
suited to Indian conditions — See S. O. B., Gazette of 
Inditii dated 9 — 11 — 1940, Part V, 


245. (i) Any affidavit required to “be sworn under the provisions or for the purposes of this 

Court or ^rson before Part may be sworn in British India, or elsewhere within the dominions of 
whom affidavit may be His Majesty, before any Court, Judge or i>erson lawfully authorised to take 
and receive affidavits, or in any part of India other than British India 
before any Court authorised or continued by a[the Central Government or the Crown Eepresenta- 
tive], or in any place outside His ^Majesty’s dominions before any of His Majesty's Consuls or 
Vice-Consuls. 


(2) All Courts, Judges, Justices, Commissioners, and persons acting judicially in British 
India shall take judicial notice of the seal or stamp or signature (as the case may be) * of any such 
Court, Judge, person, Consul or Yice-Consul, attached, appended or subscribed to any such 
affidavit or to any other document to be used for the purposes of this Part. 

[1882— Ss. 170 & 172 ; (1908) 8 Edw. VII, C. 69— S. 228 ; (1929) 19 & 20 Geo. V, C. 2a— S. 293] 

[a] Substituted by A.O. for “the Governor-General in Council 


Bides. 

246. (I) The High Court may, from time to time, make rules consistent with this Act and 
Power of High Court with the Code of Civil Procedure, 1908, concerning the mode of proeeed- 
to make rules. ings to he had for winding up a company in such Court and in the Courts 

subordinate thereto, ^[and for voluntary winding up (both members and creditors), for the holding 
of meeting of creditors and members in connection with proceedings under section 153 of this Act,] 
and for giving effect to the provisions hereinbefore contained as to the reduction of the capital 
and the suh-divisions of the shares of a company [and generally for all applications to be made 
to the Court under the provisions of this Act] b [and shall make rules providing for all matters 
relating to the winding up of companies which, by this Act, are to he prescribed]. 

{2) Without prejudice to the generality of the foregoing power, the High Court may by such 
rules enable or require all or any of the powers and duties conferred and imposed on the Court 
by this Act, in respect of the matters following, to be exercised or performed by the official liqui. 
dator, and subject to the eoutroi of the Court, that is to say, the powers and duties of the Court 
in respect of — 

[a) holding and conducting meetings to ascertain the wishes of creditors and contribu- 
tories ; 

[h) settling lists of contributories and rectifying the register of members where required, 
and collecting and applying the assets ; 

(c) requiring delivery of property or documents to the liquidator ; 

(d) making calls ; 

(e) fixing a time within which debts and claims must be proved ; 

Provided that the official liquidator shall not, without the special leave of the Court, rectify 
the register of members, and shall not make any call without the special leave of the Court. 

[1382— S, 254; (1908) 8 Edw. VII. C. 69-S. 173, 237 ; (1929) 19 and 20 Geo. V, C. 23— S, 220. 305.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S, 114. [15-1-1937.] 

[b] Inserted by the Repealing and Amending Act, 1915 (11 [XI] of 1915), S. 2 and Sob I. 


SECTION 246— Note 1. 

[1] Power of High Court to make rules relating to 
company was limited to making rules concerning 
mode of proceeding to be had for winding-up a com- 
pany and for giving effect to the provisions contained 
as to reduction of capital and sub-division of shares of 
company. For the purpose of ‘regulatiiig costs in other 


proceedings in company matters, recourse had to be 
made to rules framed by High Court under its general 
powers. (Vol 2) 1915 Bom 66 (66) : 39 Bom 383 (DB). 

Gases decided under Big% Court Butes. 

[2] The period of 30 days Tnentioned in S. 58» 
framed by Allahabad High Court for an applibation for 
remoyal of applicant's name from the list of contj^ibU' 

225 A. K* 
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Eemoval of defunct Gompmiies from Register, 

247. (1) Where the registrar has reasonable cause to believe that a company is not carrying 
Registrar may strike on business or in operation, he shall send to the company by post a 
defunct company off letter inquiring whether the company is carrying on business or in 
operation. 

(2) If the registrar does not within one month of sending the letter receive any answer 
thereto, he shall within fourteen days after the expiration of the month send to the company by 
post^ a registered letter referring to the first letter, and stating that no answer thereto has been 
received and that, if an answer is not received to the second letter within one month from the 
date thereof, a notice will be published in the ^[Official Gazette] with a view to striking the name 
of the company off the register. 

is) If the registrar either receives an answer from the company to the effect that it is not 
carrying on business or in operation, or does not within one month after sending the second letter 
receive any answer, he may publish in the ^[Official Gazette], and send to the company by post a 
notice that, at the expiration of three months from the date of that notice, the name of the com- 
pany mentioned therein will, unless cause is shown to the contrary, be struck off the register and 
the company will be dissolved. 

{4} If, in any case where a company is being wound up, the registrar has reasonable cause 
to believe either that no liquidator is acting or that the affairs of the company are fully wound up, 
and the returns required to be made by the liquidator have not been made for a period of six 
consecutive months after notice by the registrar demanding the returns has been sent by post to 
the company, or to the liquidator at his last known place of business, the registrar may publish in 
the a[Of5cial Gazette] and send to the company a like notice as is provided in the last preceding 
suKsection. 


Section 246 Icontd.) 

tones will not commenoe to run till service of notice 
tinder R. 57. (Vol 19) 1932 PC 240 243) : 54 All 
827 ; 60 Ind App 1 (PC). 

[S] The rules framed by the Lahore High Court 
under S. 246 Companies Act, relating to the winding 
up of a company, contained in Chap. I. Vol. 2, Rules 
and Orders of the High Court, should be made ex- 
pressly applicable to appeals and it should be provided 
therein that in the case of appeals against compul- 
sory winding up orders, the official liquidator should 
^ made a party. (Vol. 28) 1941 Lah 134 (138) : ILR 
(1941) Lah 680 {DB). 

[4] An order for a call on contributories disregard- 
ing the rules as to notice under S. 246 cannot be 
maintained. (Vol 5) 1918 Lah 302 (304) : 1918 Pun 
Re. No, 1* 

[5] An application for leave to appeal to the Privy 
Council against an order for winding up is not a 
proceeding in winding up under the rules and orders of 
the High Court. Even assuming it to be so R. 95 Voi 2 
would apply, in eonfirmity to which the petition should 
state the names of respondents, as it did not contain 
the name of the respondent, it should be dismissed. 
(Vol 23) 1936 Lah 322 (323, 324) (DB). 

[6] In liquidation proceedings person entered in the 
list of contributories — Notice was issued to put forth 
this objection but objection was disallowed as he failed 
to get his name registered as per E. 85 framed by the 
Lahore High Court — Held that the ease should have 
been decided on merits and application of B. 85 was 
held doubtful. (Vol 19) 1932 Lah 123 (123). 

, ITl. .5 of the rules framed under the Companies 
Act makes the High Court fees rules applicable to 
Proceeding m^er the Companies Act or the rules under 
It* Tlw officla! liquidator who is directed by the Court 


to settle the list of creditors acts in a judicial capacity 
while settling it and an advocate who has appeared 
for a creditor in the proceedings is entitled to apply 
for his bill of costs being taxed. ^(Vol 31) 1944 Mad 
367 (368) : ILR (1945) Mad 24 (DB). 

[8] Notice referred to in R. 27 of the rules of the 
Madras High Court under the Companies Act is intended 
to issue only to persons who wish to oppose and not 
to support a petition for winding up and therefore 
supporting creditors are not entitled to costs. (Vol 25) 
1938 Mad -96 (97) : ILR (1938) Mad 284 (DB). 

SECTION 247— Note 1. 

[1] The Registrar is not bound to remove the com- 
pany from the registrar on discovering that it is not 
carrying on business or that its members have been 
reduced to less than 7. (Vol 12) 1925 Lah 443 (444). 

[2] The mere fact that the share-holders of a com- 
pany become less than seven does mot render the com- 
pany defunct. (Vol 12) 1925 Lah 443 (444). 

[3] A c ompany can be wound up even after it has 
been dissolved, with this difference that in the ease of 
a defunct company it can be done on the application of 
an erstwhile share-holder. (Vol 15) 1928 Nag 194 (195): 
24 Nag LR 100 (DB). 

[4] Only person who can legally put in an appear- 
ance on behalf of company in proceedings under S. 247 

(6) on the application of a share-holder is either 
secretary of the company or one of its directors though 
they may not be parties to original proceedings. The 
Registrar cannot represent the company. (Vol 16) 1929 
Nag 185 (190) (DB). 

[5] An order refusing to restore the company to the 
register is not an order made or given in the matter of 
winding up of a company by the Court. (Vol 12) 1925 
Lah 443 (444)^ 
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(5) At the expiration of the time mentioned in the notice the registrar may, unless cause to 
the contrary is previously shown by the company, strike its name off the register, and shall pub- 
lish notice thereof in the a [Official Gazette] and, on the publication in the ^[Official Gazette] of 
this notice, the company shall be dissolved : Provided that the liability (if any) of every director 
and member of the company shall continue and may be enforced as if the company had not 
been dissolved. 

(6) If a company or any member or creditor thereof feels aggrieved by the company having 
been struck off the register, the Court, on the application of the company or member or creditor, 
may, if satisfied that the company was at the time of the striking off carrying on business or in 
operation, or otherwise that it is just that the company be restored to the register, order the name 
of the company to be restored to the register, and thereupon the company shall be deemed to have 
continued in existence as if its name had not been struck off ; and the Court may by the order 
give such directions and make such provisions as seem just for placing the company and all other 
persons in the same position as nearly as may be as if the name of the company had not 
been struck off*. 

(7) A letter or notice under this section may be addressed to the company at its registered 
office, or, if no office has been registered, to the care of some director, manager or other officer of 
the company, or, if there is no director, manager or other officer of the company whose name and 
address are known to the registrar, may be sent to each of the ijersons who subscribed the memo- 
randum, addressed to him at the address mentioned in the memorandum. 

[ (1908) 8 Edw. VII, C. 69— S. 242 ; (1929) 19 and 20 Geo. V, C. 23—S. 295.] 

[a] Siibstituted by A. 0. for ** Local Official Gazette.’* 


PAET TL 


Eegisteation Office and Pees. 


248. (2) For the purposes of the registration of companies under this Act, there shall be 
PecriQ+rflfmn placBS as the ^’[Central Government] thinks fit, and no com. 

^ * pany shall be registered except at an office within the province in which, 

by the memorandum, the registered office of the company is declared to be established, 

(ji?) The ^[Central Government] may appoint such registrars and assistant registrars as it 
thinks necessary for the registration of companies under this Act, and may make regulations with 
respect to their duties. 


(8) The salaries of the persons appointed under thib section shall be fixed by the 
a[Central Government]. 

(4) The a [Central Government] may direct a seal or seals to be prepared for the authentL 
cation of documents required for or connect^ with the registration of companies. 

(5) Any person may inspect the documents kept by the registrar on payment of such fees 
as may be appointed by the a [Central Government], not exceeding one rupee for each inspection ; 
and any person may require a certificate of the incorporation of any company, or a copy or extract 
of any other document or any part of any other document, to be certified by the registrar on pay- 
ment for the certificate, certified copy or extract, of such fees as the a[Central Government] may 
appoint, not exceeding three rupees for a certificate of incorporation, and not exceeding six annas 
for every hundred words or fractional part thereof required to be copied. 

(6) Whenever any act is by this Act directed to be done to or by the registrar it shall, until 
the a[Gentral Government] otherwise directs, be done to or by the existing registrar of joint-stock 
companies or in his absence to or by such person as the ^ [Central Government] may for the tima 
being authorise ,* but, in the event of the ^[Cenfcral GovernnientJ altering the eonstitufion of 'the 
existing registry offices or any of them, any such act shall be done to or by such officer and at such 
place with reference to the local situation of the registered offices of the companies to be registered 
as the a[CentraI Guveiniiient] may appoint. 

[1882— S. 220 ; 119QS) 3 idv% VH, C. 69— S. 24a (1) (bi, (1929) 19 and 20 Geo. V, C. 23— Ss. 312, 814]. 
[a] Siibsiiiuied by A. 0. for ‘‘Local Government,*’ 


SECTION 248— Note 1. a complaint. A share-holder who is aggrieved candle % 

m BulelS made by the 0. P. Goyemment tmdei (Vol 15) 1928 Nag 186 (187) ; 29 OH 

S. 248 nt)1; bar a competent filing’ ii ^^onr om.., -- 
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2-19. {!) There shall be paid to the registrar in respect of the several matters mentioned in 
Table B in the First Schedule the several fees therein specified, or such 
smaller fees as the a[Central Government] may direct. 

(2) All fees paid to the registrar in pursuance of this Act shall be accounted for to the Grown, 

[ (1908) 8 Edw. VII, C. 69— S. 244 ; (1929) 19 and 20 Geo. V, C. 23— S. 813.] 

[a] Siibstituted by A. 0. for “ Governor-General in Council 

a[2^9.A. (I) If a company, having made default in complying with any provision of this 
Enforcing submission Act vrhich requires it to file with, deliver or send to the registrar any 
of returns ^ and docu- return, account or other document, or to give notice to him of any matter, 
ments to registrar. make good the default within fourteen days after the service of a 

notice on the company requiring it to do so, the Court may on an application made to the Court 
by any member or creditor of the company or by the registrar, make an order directing the com- 
pany and any ofiicer thereof to make good the default within such time as may be specified in 
the order. 

(2) Any such order may provide that all costs of and incidental to the application diaU be 
borne by the company or by any officers of the company responsible for the default. 

(3) Nothing in this section shall be taken to prejudice the operation of any enactment im- 
posing penalties on a company or its officers in respect of any such default as aforesaid.] 

[(1929) 19 and 20 Geo. V. C. 23— S. 315]. 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 115. [15-1-1937]. 

PAET YII 

Ai^plication of Act to Companies poemed and eegistebed undee fobmeb 

Companies Acts. 

230. In the application of this Act to existing companies, it shall apply in the same man- 
AppHcation of Act to Her in the case of a limited company, other than a company, 
oompanies formed under limited by guarantee, as if the company had been formed and 

former Companies Acts- registered under this Act as a company limited by shares ; in the case of a 
company limited by guarantee, as if the company had been formed and registered under this Act 
as a company limited by guarantee ; and, in the case of a company, other than a limited company, 
as if the company had been formed and registered under this Act as an unlimited company : 

Provided that — 

(1) nothing in Table A in the First Schedule shall apply to a company formed and 

registered under Act XIX of 1857 and Act VII of 1860, or either of them, or under 
the Indian Oompanies Act, 1866, or the Indian Companies Act, 1882 ; 

( 2 ) reference, express or implied, to the date of registration shall he construed as a reference 

to the date at which the company was registered under Act No, XIX of 1857 and Act 
No. VII of I860, or either of them, or under the Indian Companies Act, 1866 , or the 
Indian Companies Act, 1882, as the case may be. 

£1882—3. 221; (1908) 8 Edw. VIL C. 69-~S. 245 ; (1929) 19 and 20 Geo. V, C. 23— S.316]. 

251. This Act shall app^ to every company registered but not formed under Act No. XIX of 
Application of to j^857 and Act No. Vn of I860 or either of them, or under the Indian Com- 

Indian Companies Act, 1882, in the same manner 
Companies Acts. it is hereinafter in this Act declared to apply to companies registered 

but not formed under this Act : 

Provided that reference, express or implied, to the date of registration shall be construed as a 
reference^ to the date at which the company was registered under the said Acts or any of them. 

-S V 2; l’i29H9 and *>0 Gr . V. C 2 — S 317]. 

• ^ n 1 ' >rX'X :>f and Act VII of .860 or either of them 

~ “the niMin r *i lerto" m .S 3 , or 

uiuiuiKit {la ca. ooiUijauy may dij.,.ct.' 

\ 8 Edw. vn 0. 69— S. 246 ; {md) 19 and 20 Geo. V, C. 2d-^S. 319 ( 1 ).] 
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PART vin. 

Companies authobised to begistbb undbb this Act. 

Companies capable of 263. U) With the exceptions and subject to the provisions mentioned 

being registered. and contained in this section, — 

{i) any company consisting of seven or more members, -which was in existence on the first 
day of May, eighteen hundred and eighty.two, including any conapany registered 
under Act No. XIX of 1857 and Act No. VII of i860 or either of them, and 

Hi) any company formed after the date aforesaid whether before or after the commence, 
ment of this Act, in pursuance of any Act, of Parliament or a[Indian law] other than 
this Act, or of Letters Patent, or being otherwise duly constituted according to law, 
and consisting of seven or more members ; 

may at any time register under this Act as an unlimited company or as a company limited by 
shares, or as a company limited by guarantee ; and the registration shall not be invalid by reason 
that it has taken place with a view to the company being wound up : 

(2) Provided as follows : 

{a) a company having the liability of its members limited by Act of Parliament or a[Indian 
law] or by Letters Patent, and not being a joint-stock company as hereinafter 
defined, shall not register in pursuance of this section ; 

(b) a company having the liability of its members limited by Act of Parliament or 

^[Indian law] or by Letters Patent shall not register in pursuance of this section as 
an unlimited company or as a company limited by guarantee ; 

(c) a company that is not a joint-stock company as hereinafter defined shall not register 

in pursuance of this section as a company limited by shares ; 

id) a company shall not register in pursuance of this section without the assent of a 
majority of such of its members as are present in person or by proxy (in cases 
where proxies are allowed by the articles) at a general meeting summoned for the 
purpose ; 

(e) where a company not having the liability of its members limited by Act of Parliament 
or a [Indian law] or by Letters Patent is about to register as a limited company, 
the majority required to assent as aforesaid shall consist of not less than three, 
fourths of the members present in person or by proxy at the meeting ; 

(/) where a company is about to register as a company limited by guarantee, the assent to 
its being so registered shall be accompanied by a resolution declaring that each 
member undertakes to contribute to the assets of the company, in the event of its 
being wound up while he is a member, or within one year afterwards, for payment 
of the debts and liabilities of the company contracted before he ceased to be a 
member, and of the costs and expenses of winding up, and for the adjustment of 
the rights oi the contributories among themselves such amount as may be required 
not exceeding a specified amount. 

(3) In computing any majority under this section when a poll is demanded regard shall 
be had to the number of votes to which each member is entitled according to the articles* 

(d) A company registered under the Indian Companies Act, 1882, shall not be registered 
in pursuance of this section. 

[1882— Ss. 224, 225; (1908) 8 Edw. VII, C- 69— S. 249 ; (1929j 19 & 20 Geo. V, C. 23— S. 321.] 

[a] Substituted by A. 0. for “Act of tlie Governor-General in Council 

254. Por the purposes of this Part as far as relates to regirtration of companies as oom- 
Definition of “joint- panies limited by shares, a joint-stock company means a company 
slock .company having a perrnanent paid up or nominal share capital of fixed 

amount divided into shares, also of fixed amount, or held and transferable as stock, or 
divided and held partly in one way and partly in the other, and formed on the principle of 
having for its members the holders of those shares or that stock, and no other persons ; and such 
a company, when registered with limited liability under this Act, shall be deemed to be a company 
limited by shares. 

[1SS2— S. 25B; (1908) 8 Edw. Va, C. 69— S. 250; 19 61 20 Q'erb. V, b. 23-.S. 322] 
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Eequirements for 255. Before the registration in pursuance of this Part of a joint- 

registration by joint- stock company, there shall be delivered to the registrar the following 
stock companies. documents (that is to say) ; — 

{1) a list showing the names, addresses and occupations of all persons who, on a day 
named in the list, not being more than six clear days before the day of registration, 
were members of the company, with the addition of the shares or stock held by 
them respectively, distinguishing, in cases where the shares are numbered, each 
share by its number ; 

(j 9) a copy of any Act of Parliament, a[lndian law], Eoyal Charter, Letters Patent, deed 
of settlement, contract of co-partnery or other instrument constituting or regulat- 
ing the company ; and 

(5) if the company is intended to be registered as a limited company, a statement speci- 
fying the following particulars (that is to say) : — 

{a) the nominal share capital of the company and the number of shares into which it is 
divided or the amount of stock of wMch it consists ; 

(b) the number of shares taken and the amount paid on each share ; 

(o) the name of the company, with the addition of the word “ limited ” as the last word 
thereof ; and 

(d) in the case of a company intended to be registered as a company limited by 
guarantee, the resolution declaring the amount of the guarantee. 

[1882-S- 227 ; (1908) 8 Edw. Vll, C. 69— Ss. 252 ;(1929) 19 and 20 Geo. V, C. 23— S. 323.] 

[a] Substituted by A. 0. for “Act of the Governor-General in Council.” 


Eequirements for regis- 256. Before the registration in pursuance of this Part of any com. 
tration by other than pany not being a fointstock company, there shall he delivered to the 
joint-stock companies. registrar — 

(I) a list showing the names, addresses and occupations of the directors of the company ; 
and 

(^) a copy of any Act of Parhament, a[Indian law], Letters Patent, deed of settlement, 
contract of co-partnery or other instrument constituting or regulating the company; 
and 

(5) in the case of a company intended to be registered as a company limited by guarantee, 
a copy of the resolution declaring the amount of the guarantee. 

1 1882— S. 228 ; (1908) 8 Edw. VII, C. 69— S. 253 ; (1929) 19 and 20 Geo. V, C. 23— S. 324], 

[a] SuhsiituUd by A. 0. for “ Act of the Governor-General in Council 


Authentication of state- 257. The list of members and directors and any other particulars 
ment of existing com- relating to Ihe company required to be delivered to the registrar shall be 
duly verified by the declaration of any two or more directors or other 
principal officers of the company. 

[1882— S. 230 ; (1908) 8 Edw. VII. C. 69— S. 254 ; (1929) 19 and 20 Geo. V, C. 23— S. 325] 

Kegistrar may require 258. The registrar may require such evidence as he thinks necessary 
evidence as to nature of for the purpose of satisfying himself whether any company proposing to be 
company. registered is or is not a joint-stock company as hereinbefore defined. • 

[1882 — S. 231 ; (1908) 8 Edw. VH, C. 69 — S. 255 ; (1929) 19 and 20 Goo. V, C- 23 — S. 326.] 


359.* (i) TVhei’e a banking company, which W’as in eiisfconee on the fiist day of May 
On registration.o£ bank- eighteen hundred and eighty.two, proposes to register as a limited com- 
mg company with limit- pany, it shaU, at least thirty days before so registering, give notice of its 

who has a ba?ki?g account with 
nf*. Company, ei^er by delivery of the notice to him or by posting it to him 

ofr dehVBrmg it at, hisjast ImtAvu address. 
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{2) if the company omits to give the notice required by this section, then as between the 
company and the person for the time being interested in the account in respect of which the notice 
ought to have been given, and so far as respects the account down to the time at which notice is 
given but not further or otherwise, the certificate of registration with limited liability shall have no 
operation. 

[1882— S. 232 ; (1908) 8 Ewd. VII, C. 69— S. 256 ; (1929) 19 and 20 Geo. V. C. 23— S. 359.] • 

260. No fees shall be charged in respect of the registration in pursuance of this Part of a 
Exemption of certain company if it is not registered as a limited company, or if before its 
companies from payment registration as a limited company the liability of the shareholders was 
limited by some Act of Parliament or a [Indian law] or by Letters Patent. 

[1882— S. 233 ; (1908) 8 Edw. VII, C. 69— S. 257; (1929) 19 and 20 Geo. V, C. 23— S. 327.] 

[a] Substituted by A. 0. for "Act of the Governor-General in Council”. 


Addition of “Limited” 281. When a company registers in pursuance of this Part with 

to name. limited liability, the word “ Limited shall form and be registered as 

part of its name. 

[1882— S. 234 ; (1908) 8 Edw. VII C. 69— S. 258 ; (1929) 19 and 20 -Geo. V. C. 23— S. 328.] 

262. On compliance with the requirements of this Part with respect to registration, and on 
Certificate of re^stra- payment of such fees, if any, as are payable under Table B in the First 

tion of existing com- Schedule, the registrar shall certify under his hand that the company 
applying for registration is incorporated as a company under this Act, 
and in the case of a limited company that it is limited, and thereupon the company shall be 
incorporated, and shall have perpetual succession and a common seal. 

[1882— S. 235; (1908) 8 Edw. VII, C. 69— S. 259; (1929) 19 and 20 Geo. V, C. 23— S. 329.] 

263. All property, movable and immovable, including all interests and rights in, to and 
Vesting of property on out of property, movable and immovable, and including obligations 

registration. and actionable claims as may belong to or be vested in a company at the 

date of its registration in pursuance of this Part, shall, on registration, pass to and vest in the 
company as incorporated under this Act for all the estate and interest of the company therein. 
[1882— S. 237; (1908) 8 Edw. VII, C. 69— S. 259; (1929) 19 and 20 Geo. V, C. 23— S, 329] 

26i. The registration of a company in pursuance of this Part shall not affect the rights or 
Saving of existing liabilities of the company in respect of any debt or obligation incurred or 
liabilities. any contract entered into, by, to, with, or on behalf of, the company 

before registration. 

[1882-S. 238; (1908) 8 Edw. VII, C. 69— S. 261 ; (1929) 19 and 20 Geo. V, C 23— S. 331.] 


265- AU suits and other legal proceedings which at the time of the registration of a company 
Continuation of exist- in pursuance of this Part are pending by or against the company, or the 
ing suits. public officer or any member thereof, may be continued in the same man. 

ner as if the registration had not taken place ; nevertheless execution shall not issue against the 
effects of any individual member of the company on any decree or order obtained in any such suit 
or proceeding ; but in the event of the property and effects of the company being insufficient to 
satisfy the decree or order, an order may be obtained for winding up the company. 

[1882— S. 239; (1908) 8 Edw. VII, 0.^69— S. 262; (1929) 19 and 20 Geo. V, C. 23— S. 332] 


Effect of registration 266. When a company is registered in pursuance of this Part — 
under Act. 

(/) all provisions contained in any act of Parliament, a[Indian law], deed of settlement, 
contract of co-partnery, Letters Patent, or other instrument constituting or regulat. 
ing the company, including, in the case of a company registered as a company 
limited by guarantee, the resolution declaring the amount of the guarantee, shall 
be deemed to be conditions and regulations of the company, in the same manner 
and with the same incidence as if so much thereof as would, if the company had 
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been formed under this Act, have been required to be inserted in the memorandum, 
were contained in a registered memorandum, and the residue thereof were con- 
tained in registered articles ; 

{ii) all the provisions of this Act shall apply to the company and the members, contri. 
butories and creditors thereof, in the same manner in all respects as if it had been 
formed under this Act, subject as follows (that is to say) : — 

(a) the regulations in Table A in the First sclfedule shall not apply unless adopted by 
special resolution ; 

(h) the provisions of this Act relating to the numbering of shares shall not apply to any 
joint-stock company whose shares are not numbered ;* 

(c) subject to the provisions of this section, the company shall not have power to alter any 
provision contained in any Act of Parliament or ^[Indian law] relating to the 
company ; 

{d) subject to the provisions of this section, the company shall not have i’)ower, without 
sanction of the b[Central Government], to alter any provision contained in any 
Letters Patent relating to the company ; 

(e) the company shall not have power to alter any provision contained in a EoyaT 
Charter or Letters Patent with respect to the objects of the company ; 

(/) in the event of the company being wound up, every person shall be a contributory, in 
respect of the debts and liabilities of the company contracted before registration, 
who is liable to pay or contribute to the payment of any debt or liability of the 
company contracted before registration, or to pay or contribute to the payment of 
any sum for the adjustment of the rights of the members among themselves in 
respect of any such debt or liability ; or to pay or contribute to the payment of the 
cost and expenses of winding up the company, so far as relates to such debts or 
liabilities as aforesaid ; and every contributory shall be liable to contribute to the 
assets of the company, in the course or the winding up, all sums due from him in 
respect of any such liability as aforesaid ; and in the event of the death or 
insolvency of any contributory, the provisions of this Act with respect to the legal 
representatives and heirs of deceased contributories, and with reference to the 
assignees of insolvent contributories, shall apply ; 

(Hi) the provisions of this Act with respect to — ■ 

(a) the registration of an unlimited company as limited ; 

(b) the powers of an unlimited company on registration as a limited company to increase 

the nominal amount of its share capital and to provide that a portion of its share 
capital shall not be capable of bing called up except in the event of winding up ; 

(c) the power of a limited company to determine that a portion of its share capital shal^ 

not be capable of being called up except in the event of winding up ; 
shall apply notwithstanding any provisions contained in any Act of Parliament, 
^[Indian law], EoyaL Charter, deed of settlement, ‘contract of co-partnery, Letters 
Patent or other instrument constituting or regulating the company ; 

iiv) nothing in this section shall authorise -the company to alter any such provisions con- 
tained in any deed of settlement, contract of co.partnery, Letters Patent or other 
instrument constituting or regulating the company, as would, if the company had 
originally be‘en formed under this Act, have been required to be contained in the 
memorandum and are not authorised to be altered by this Act ; 

(t?) nothing in this Act shall derogate from any lawful power of altering its constitution 
or regulations which may, by virtue of any Act of Parliament, a[Indian law], deed 
of settlement, contract of co-partnery. Letters Patent or other instrument constitut- 
ing or regulating the company, be vested in the company. 

C1882-.S. 240; (1908) 8 Edw. VII, C. 69— S. 263; (1929) 19 and 20 Geo. V, C. 23— S. 333] 

[a] Substituted by A, 0. for “ Act of the Governor-General in Council”, 

p5] Substituted by A, 0, for “Governor-General in Council *1, 
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267. (i) Subject to the proTisions of this section, a company registered in pursuance of this 
Power to substitute Part may by special resolution alter the form of its cons. 

memorandum and articles titution by substituting a memorandum and articles for a deed of settle, 
for g'ed of settlement. ruent. 

(^) The provisions of this Act with respect to confirmation by the Court and registration 
of an alteration of the objects of a company shall, so far as applicable, apply to an alteration 
under this section with the following modifications : — 

(a) there shaE be substituted for the prmted copy of the altered memorandum required 
to be filed with the registrar a printed copy of the substituted memorandum of 
articles ; and 

(h) on the registration of the alteration being certified by the registrar, the substituted 
memorandum and articles shall apply to the company in the same manner as if it 
were a company registered under this Act with that memorandum and those articles, 
and the company's deed of settlement shall cease to apply to the company. 

(5) An alteration under this section may be made either with or without any alteration of 
the objects of the company under this Act. 

(4) In this section the expression “deed of settlement” includes any contract of co-partnery 
or other instrument constituting or regulating the company, not being an Act of Parliament, an 
^'[Indian law], a Royal Charter or Letters Patent. 

[(1908) 8 Edw. Vn. C. 69— S. 264; (1929) 19 and 20 Geo. V, C. 28— S. 334.] 

[a] Siibstituted by A. O. for “ Act of the Governor^Oeneral in OounoiF*. 

268 . The provisions of this Act with respect to staying and restraining suits and legal pro. 
Power of Court to stay ceedings against a company at any time after the presentation of a petition 

or restrain proceedings. for winding up and before the making of a winding up order shall, in the 
case of a company registered in pursuance of this Part, where the application to stay or restrain 
is by a creditor, extend to suits and legal proceedings against any contributory of the company. 
[1882— S. 241; (1908) 8 Edw. VII, 0. 69— S. 265; (1929) 19 and 20 Geo. V, 0. 23— S. 335*] 

269. Where an order has been made for winding up a company registered in pursuance 
Saits stayed on wind- of this Part, no suit or other legal proceeding shall be commenced or 

ing up order. proceeded with against the company or any contributory of the company 

in respect of any debt of the company, except by leave of the Court, and subject to such terms as 
the Court may impose. 

[1882— S. 242; (1908) 8 Edw. VII; C. 69— S. 266; (1929) 19 and 20 Geo. V, C. 23— S. 336. ] 

PART IX. 

Winding up op Unregistered Companies 

270. For the purposes of this Part, the expression “ unregistered company ” shall not 
Meaning of ‘‘^unregis- include a railway company incorporated by Act of Parliament or by an 

tered company ^[Indian law], nor a company registered under the Indian Companies 

Acfc, 1866, or under any Act repealed thereby, or under the Indian Companies Act, 1882; or under 
this Act, but save as aforesaid, shall include any partnership, association or company consisting of 
more than seven members. 

[1882— S. 243; (1908) 8 Edw. Vn, C. 69— S. 267; (1929) 19 and 20 Geo. V, C. 23— S. 337.] 

[a] Substituted by A. 0. for ”Act of the Governor-General in Council.”] 

SECTION 269— Note 1. SECTION 270— Note 1. 

[1] S. 269 applies to a suit brought by third person [1] In a proper easua Court can order winding up 

against Company or its Contributory but not to a suit of a partnership, assoemtion or company under S. 27 1 
brought by a Company. Company’s suit need not be only if it comsists of more seven members on the 
stayed owing to winding up order. (Vol 7) 1920 Iiah date of the presentation of petition. (Vd 18) 1931 
43 (44) : 1 Lah 237. Rang 77 (78) : 8 Rang 658 (DBj ((Vol 17) 1930 Rang 

[2] Dismissal of suit against registered company ® Rang 409 reversed ) 

after liquidation is no bar to maintenance of claim before [2] “Company” in the second part of section must 
the Official Liquidator. (Yol 1) 1914 All 439 (440) mean a body which has no corporate existence not 
(DB). being registered under the Act. But a foreign Company 

226 A.H. 
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271. (J) Subject to the provisions of this Part, any unregistered company may be wound 
Winding np of unregis- up under this Act, and all the provisions of this Act with respect to 
tered oompames. Winding up shaU apply to an unregistered company, with the fonowine 

exceptions and additions : — 

O') an unregistered company shall, for the purpose of determining the -Court having 
jurisdiction in the matter of the winding up, be deemed to be registered in the 

province where its principal place of business is situate or, if it has a principal 

place of business situate in more than one province, then in each province where 
it has a principal place of business ; and the principal place of business situate in 
tlmt provinoe in which proceedings are being instituted shall, for all the purposes 
of the windiiig up, be deemed to be the registered of&oe of the company ; 

iii) no unregistered company shall be wound up under this Act voluntarily or subject to 
supervision ; 

iiii) the oircumstanoes in whioh an unregistered company may be wound up are as follows 
(that is to say) ; — 

(a) if the company is dissolved, or has ceased to carry on business or is carrying on busi. 
ness only for the purpose of winding up its affairs ; 

(fe) if the company is unable to pay its debts ; 

(c) if the Court is of opinion that it is just and equitable that the company should be 

wound up; 

(iv) an unregistered company shall, for the purposes of this Act, be deemed to be unable to 
pay its debts — 

{a) if a creditor, by assignment or otherwise, to whom the company is indebted in a sum 
exceeding five hundred rupees then due, has served on the company, by leaving at 
its principal place of business, or by delivering to the secretary, or some director, 
manager or principal officer of the company, or by otherwise serving in such man- 
ner as the Court may approve or direct, a demand under his hand requiring the 
company to pay the sum so due, and the company has for three weeks after the 
service of the demand neglected to pay the sum, or to secure or compound for it to 
the satisfaction of the creditor ; 

(^) if any suit or other legal proceeding has been instituted against any member for any 
debt or demand due or claimed to be due, from the company or from him in his 
character of member, anrl notice in writing of the institution of the suit or other 
legal proceeding having been served on the company by leaving the same at its 
principal i:)lace of ^ business or by delivering it to the secretary, or some director, 
manager or principal officer of the company or by otherwise serving the same in 
such manner as the Court may approve or direct, the company has not within ten 
days after service of the notice paid, secured or compounded for the debt or demantl, 
or procured the suit or other legal proceeding to be stayed, or indemnified the 
defendant to his reasonable satisfaction against the suit or other legal prooeedmg, 
and against all costs, damages and expenses to be incurred by him by reason of 
the same ; 

Section 270 (contd,) 

is a Corporate body and a legal entity and it can sue 
and be sued. Words “shall include*’ will not exelnde a 
foreign Company not registered under the Act and such 
Company must fall within the expression “unregistered 
Company” whatever may be the number of Its mem- 
bers. ^ BKgh Court has jurisdiction to make order for 
windii^ up the Company irrespective of the number of 
Its members and the mere facst that order for winding 
up has been made by a Competent Court of the place of 
Company’s incorporation eanno t make any difference 
to the jurisdiction. (Vol 24) 1937 Bom 15 (17-18). 

£3] A bank which has its Central Office in British 
India Is subjoet to the jurisdiction of the High Court in 
that part of India though its registered office and place 


of incorporation may be outside British India. {Vol 
26) 1939 Mad 318 (322). 

SECTION 271-Note 1. 

[1] In case of unregistered company, winding up 
order can be made on’y (l) when company is dissolved 
or about to be dissolved, (2) when it is unable to pay 

- debts, and (3) when the court thinks that the company 
should be wound up. (1909) 2 Ind Cas 164 (165) (Mad). 

[2] If unregistered company ceases to take new busi- 
ness, it does not mean that it is about to be wound up, 
and an order for winding it up is not justified. (1909) 
2 Ind Cas 164 (166) -(Mad). 

^ [3] An unregistered company carrying on business 
as a sealed series’ does not incur the winding up order 
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(c*) it execution or other proeedti issued on a decree or order obtained in any Court in 
favour of a creditor against the company, or any member thereof as such, or any 
person authorised to be sued as nominal defendant on behalf of the -company, is 
returned unsatisfied ; and 

{d) it it is otherwise proved to the satisfaction of the Court that the company is unable to 
pay its debts.- 

l^;^) Nothing in this Part shall affect the operation of any enactment which provides for any 
partnership, association or company being wound up, or being wound up as a company or as an 
unregistered company, under any enactment repealed by this Act, except that references in any 
such first-mentioned enactment to any such repealed enactment shall be read as references to the 
corresponding provision (if any) of this Act-i 

a[(5) Where a company incorporated outside British India which has been carrying on 
business in British India ceases to carry on business in British India it may be wound up as an 
unregistered company under this Part, notwithstanding that it has been dissolved or otherwise 
ceased to exist as a company under or by virtue of the laws of the company under which it was 
incorporated.] 

[1882— S. 243; (1908)3 Edw. VII. C. 69— S. 268; (1929) 19 and 20 Geo* V, a 23— S. 338] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936, (22 [XXII] of 1936), S. 116. [15-1-1937.] 

272. (i) In the event of an unregistered company being wound up, every person shall be deem- 
Contributories in wind- ed to bo a contributory who is liable to pay or contribute to the payment 
ing up of unregistered of any debt or liability of the company, or to pay or contribute to th® 
companies. payment of any sum for the adjustment of the rights of the member® 

among themselves, or to pay or contribute to the payment of the costs and expenses of winding up 
the company, and every contributory shall be liable to contribute to the assets of the company all 
sums due from him in respect of any such liability as aforesaid. 

{2) In the event of any contributory dying or being adjudged insolvent, the provisions of this 
Act with respect to the legal representatives and heirs of deceased contributories, and to the 
assignees of insolvent contributories shall apply. 

[1882 -S. 244; (1908) 8 Edw. VII, C 69— S. 269 ; (1929) 19 and 20 Geo. V. C* 23— S. 339]. 


278. The I'l’ovibions of this Vet ^Mtih respect to btaying and restraining suits and legal proceed. 
^u^^cl to ota:- 01 mg against a company at any time after the presentation of a petition for 
tram proceedings. indiDg up and before the making of a winding up order shall, in the 

ease of an unregistered company, where the application to stay or restrain is by a creditor, extend 
to suits and legal proceedings against any contributory of the company. 

[1882--S.245; (1908) 8 Edw. VII, C 69— S. 270; (1929)19 and 20 Geo. V, 0. 23— S. 340] 


Section 271 (mitd,) 

if the company is solvent. (1909) 2 Ind Cas 164 (165) 
(Mad). 

[4] If a mutual t»ife Insurance Company is solvent, 
it cannot be ordered to be wound up against the 
wishes ot the minority of share-holders. (1909) 2 Ind 
Gas 164 (165) (Mad). 

[5] A scheme under S 153 provides an alternative 
mode of winding up a company. It is a provision to 
avert winding up and is therefore a provision with res- 
pect to winding up within the meaning of S. 271. (Vol 
26) 1939 Mad 318 (327). 

^ • [6] Where a company has ceased to exist by an Act of 
the country by whose Acts and under whose law itwas 
made a juristic entity, it must be treated as non-exis- 
tent by all Courts administering English Jaw. (Vul 
28) 1941 PC 88 (-89) -(PC). (Companies Ordinance 
(Hong Kong) 1932, S. 313 (2) (Oerresponding to Indian 
Companies Act, 1913, S. 271 (3) — Company incorpora- 
ted under laws of Bepublie of China having head-office 
Chinese Province jind branch at Hong Kong — Oom- 
di£iist>lVeti by dbtttliEAs ^ 


for winding up in Supreme Court of Hong Kong — Hdd 
Supreme Court had power to wind up company.) 

[7 ] As a foreign company is liable to be wound up 
as an unregistered company within the meaning of 
S. 271, the expression “company*’ in S. 153 which 
means a company liable to be wound up under the Act. 
would include a foreign company. (Vol 26) 1939 Mad 
318 (321). 

[8] A Court has a jurisdiction to wind up as an un- 
registered company, a foreign company whatever the 
number of its members, if it has an office and assets 
Within its jurisdiction, and the mere fact that the order 
for winding-up the company has been made by a^com- 
peteht Court of the place of the company’s incorpora- 
tion cannot make any difference to the jurisdiction of 
the Court. (Vol 24) 1937 Bom 15 (18). 

[9] Court has jurisdiction in a proper case to- order 

the winding up of a partnerslwp association or company 
under S. 271 if and only if at the 'time when the * peti- 
tion for the winding up is presented it consists of more 
than seven members. (Vol 18) 1931 Bang 77 (78) : 8 
Bang 658 ((Voi 17)193P 337 ; 3 Ba?jgi409 
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274. Where an order has been made for winding up an unregistered company, no suit or other 
Suits stayed on winding legal proceedings shall be proceeded with or commenced against any 
up order. contributory of the company in respect of any debt of the company, 

except by leave of the Court, and subject to such terms as the Court may impose. 

[1882— S. 246; {1908>8 Edw. VII, C. 69— S. 271; (1929) 19 and 20 Geo. V, C. 23— S. 341] 

278. If an unregistered company has no power to sue and be sued in a common name, or if for 
Directions as to pro- «ny reason it appears expedient, the Court may, by the winding up order, 
perty in csertain cases. or by any subsequent order, direct that all or any part of the property, 
movable or immovable, including all interests and rights in, to and out of property, movable 
and immoveable, and including obligations and actionable claims as may belong to the company 
or to trustees on its behalf, is to vest in the official liquidator by hia official name, and thereupon 
the x»^operty or the part thereof specified in the order shall vest accordingly ; and the official 
liquidator may, after giving such indemnity (if any) as the Court may direct, bring or defend in 
his official name any suit or other legal proceeding relating to that property, or necessary to be 
brought or defended for the purposes of effectually winding up the company and recovering 
its property. 

[1882— S. 24?; (1908) 8 Edw VII. C. 69— S. 272; (1929) 19 and 20 Geo. V, 0. 23— S. 190], 

276. The provisions of this Part with respect to unregistered companies shall be in addition 
- Provisions of this to, and not in restriction of, any provisions hereinbefore in this Act 
Part cumalative. contained with respect to winding up companies by the Coui‘t, and the 

Court or official liquidator may exercise any powers or do any act in the case of unregistered 
companies which might be exercised or done by it or him in winding up companies formed and 
registered under this Act ; but an unregistered company shall not, except in the event of its being 
wound up, be deemed to be a company under this Act, and then only to the extent provided by 
this Part. 

[1882— S. 24S; (1908) 8 Edw. VII, C. 69— S. 273; (1929) 19 and 20 Geo. V, C. 23— S. 342]. 


PAET X. 


Companies established otjtsidb British Iniha 

277. (i) Every company incorporated outside British India, which at the commencement of this 
Eequirements as-to com- Act has a place of business in British India, and every such company 
pauies established outside which after the commencement of this Act establishes such a place of 
Bidtish India. business within British India, shall, within six months from the com- 

mencement of this Act or within one mouth from the establishment of such place of business, 
as the case may be, file '^th the registrar in the province in which such place of business 
is situated, — 

(<j) a certified copy of the charter, statutes or memorandum and articles of the company, 
or other iiistrument constituting or defining the constitution of the company, and, 
if the instrument is not written in the English language, a certified tsMnslMfoaa 
thereof ; 

(b) ffie full address of ihe registered or principal office of the company ; 

(c) a iijJt of the directors and managers (if any) of the company ; 

(t?) the names and addresses of some one or more persons resident in British India autho- 
rised to accept on behalf of the company service of process and any notices required 
to be served on the company ; 


• SECTION 277— Note 1. 

’ [I] A company registered in foreign state is entitled 
to Hk Huits aud maintain action in British India. It 
not cease to be a legal body in India even though 
it is unregistered. (Vol 94) 1987 Bom 24 (24). 

[2] Where an insurance company incorporated out- 
slda British India has got itself registered under S. 277, 
Act, and has employed a £rm carrying ^ 
io l&olai at ^hts, and authods"^ to 


accept proposals, issue cover notes and issue policies 
and pay claims, and is paying rent for ofiSce and pays 
license-tax to the corporation and keeps a sign board 
and maintains separate accounto : 

Held, that the company carried on buainebs at that 
pjace. (Vol 34) 1987 All 200 (215 217) : ILB (1937) All 
234 (DB). 


[3] The only mode of service on foreign companies is 
that prescribed by Ss. 277 and not by CP Code* 
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®[(e) the full address of that office of the company in British India which is to be deemed 
the principal place of business in British India of the company ;] 

and, in the event of any alteration being made in any such instrument b [or in any such address} 
or in the directors or managers or in the names or addresses of any such persons as aforesaid, the 
company shall, within the prescribed time, file with the registrar a notice of the alteration. 

{2) Any process or notice required to be served on the company shall be sufficiently served, 
if addressed to any person whose name has been so filed as aforesaid and left at or sent by post to 
the address which has been so filed. 

(3) Every company to which this section applies shall in every year file with the registrar 
of the province in which the company has its principal place of business — 

(i) in a ease where by the law, for the time being in force, of the country in which the 

company is incorporated such company is required to file with the public authority 
an annual balance-sheet, — o[three copies of that balance-sheet] ^[and if the 
balance-sheet does not contain all the information provided for in the form 
marked H in ^the Third Schedule, such supplementary statements [in triplicate] 
as shall furnish'such information] ; or 

(ii) in a case where no such provision is made by the law, for the time being in force, of 

the country in which the company is incorporated, — ^such a statement ®[in triplicate] 
in the form of a balance-sheet as such company would, if it were a company formed 
and registered under this Act, be required to file in accordance with the provisions 
of ibis Act : 

f [ * * ^ -ic 2 

(4) Every company to which this section applies and which uses the word “ Limited as 
part of its name, shall — 

(a) in every prospectus inviting subscriptions for its shares “or debentures in British India, 
state the country in which the company is incorporated ; and 

(&) conspicuously exhibit on every place where it carries on business in British India the 
name of the company and the country in which the company is incorporated in 
letters easily legible in English characters and also, if any place where it carries on 
business is beyond the local limits of the ordinary original civil juri^iotion of U 
High Court, in the characters of one of the vejjiaoular languages used in th^ 
place; and 

(c) have the name of the company and of the ccamtry in which the company is incorporated 
mentioned in legible English characters in all bill heads and letter paper, and in all 
notices, advertisements and other offieM publications of the company. 

g[(^) Every company to which this section applies shall if the liability of the members of 
the company is limited cause notice of that fact to be stated in legible characters in every pros- 
pectus inviting subscriptions for its shares, and in all bilLheads and letter paper, notices, adver, 
tisements and other official publications of the company in British India, and to be affixed on 
every place where it carries on business.] 

g[(6)l If any Company to which this section applies fails to comply with any of the require, 
ments of this section, tjie comp&ny, and every officer or agent of the company, shall be liable to 
a fine not exceeding five hundred -rupees- or,' in -the' ease of a continuing offence, fifty rupees for 
every day during which the default continues. 

For the purposes of this section — 

(«) the expression ‘‘certified” means eertifej in the prescribed manner to be a true copy or 

- . . a correct tsanslarfsimi ; 

lb) the expression “ place of business ” includes a share "transfer or share ^registration 
office ; 

—(c)'- the 'Expression “director” includes any per^n o(^upyijjg the p<^ition of director, by 
wl&teMStf ntofe <^e8r; and - - - ' — - » 
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(d) the expression ‘‘prospectus” means any prospectus, notice, circular, advertisement or 
other invitation, offering to the public for subscription or purchase any shares or 
debentees of the company. 


There shall be paid to the registrar for registering any document required by this 
section to be filed with him a fee of five rupees or such smaller fee as may he 
prescribed. 

[(1908) 8 Edw. VII, C.69— S. 274; (1929) 19 and 20 Geo. V, C. Ss. 343, 344, 346, 347, 348, 349, 
351, 352.] 

[a] Inserted Tjy the Indian Companies (Amendment) Act, 1938 (2 [II] of 1938), S. 12. [26-2-1938] 
lb] Substituted iUd,^ for *‘or in such address,*’ 

[cj Substituted^ %bid.f for “a copy of that balance sheet.” 

[d] Inserted, ibid., 1936 (22 [XXII] of 1936), S. 117. [15-1-1937.] 

[e] Inserted ibid., 1938 (2 [II] of 1938), S. 12. 

[f] Proviso was repealed ibid., 1936 (22 [XXII] of 1936) S. 117. 

[g] Sub-seetion (5) was inserted and the original sub-sections (5), (6) and (7) were re-nmnbered as sub- 
sections (6), (7) and (8) respectively, ibid. 

Objects and Reasons. 


“We have amended sub-clause (1) so as to include 
companies already carrying on business in British India 
within the scope of the clause, and we have added to 
the requirements prescribed by that clause a list of the 
managers and the full address of the registered office 
of the company. We have re-drawn sub-clause (3) to 
make it clear that where a company to which this clause 
applies is required by the law of the country in which 
it is incorporated to file an annual balance-sheet, a 
copy of that balance-sheet must be filed in this country, 
and, where no such provision is made, that the com- 
pany must file such a balance-sheet as companies under 
[the Act] are required to file . . . ”-“S. C. R , 1913. 

Amendments made in 1936. — “In view of the diffi- 
culty which, it is represented, would he experienced by 
certain companies incorporated abroad if they were 
required to prepare and file balance-sheets in the form 
required from companies incorporated iu British India 
when the balance-sheet prescribed by the law under 
which they are incorporated is of a widely divergent 
nature, we have eonsideied it sufficient to secure that 


they shall file with the registrar a copy of their own pro- 
per balance-sheet, but shall supplement it if necessary 
by further documents giving the information which is 
deemed essential and which has now been tabulated in 
new form inserted as Eorm H -in the Third Schedule 
of the Act. Where any such company is not required 
by the law of the country in which it is incorporated to 
file a balance-sheet, the company must comply with 
the requirements of the British Indian law in this 
respect. 

We consider that the provision of the New Zealand 
Companies Act of 1933 requiring these companies, to 
keep books of account in relation to tbe business done in 
the country where they are trading should be incorpo- 
rated in the Act, and we have provided accordingly by 
an addition to proposed section 277D. 

We have also incorporated the provisions of section 
348 (4) of the English Act regarding full disclosure of 
the fact chat the liability of the membeis of any such 
company is limited.” — S.O.R., 1936 


^[277A. (I) It shaU not be lawful for any person— 

(a) io issue, circulate or distribute iu'Britisli India any prospectus offering for subscription 

shares in or debentures of a company incorporated or to be incorporated outside 
British India whether the company has or has not established or when formed will 
or will not establish, a place of business in British India uhless — 

(i) before the issue, circulation or distribution of the prospectus in British India a copy 
thereof, certified by the chairman and two other directors of the company as having 
been approved by resolution of the managing body, has been delivered for registra- 
tion to the registrar ; 

Kii) the prospectus states on the face of, it that the copy has been so delivered ; 

(ni) the prospectus is dated ; and 

(^v) the prospectus otherwise complies with this Part ; or 

(b) to issue to any person in British India a form of application for shares in or debentures 

of such a company or intended company as aforesaid, unless the form is issued with 
a prospectus which complies with this Part ; 

"Provided that this provision shall not apply if it is shown that the form of application was 
issued in connection with a ion^ fide invitation to a person to enter into an 
undtit.wtiteng ag»^^t Vfth: to. to tones ox tobtoyren. 
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(2) This section shall not apply to the issue to existing members or debenture holders of a 
company of a prospectus or form of application relating to shares in or debentures of the company, 
whether an applicant for shares or debentures will or will not have the right ro renounce in favour 
of other persons, but, subject as aforesaid, this section shall apply to a prospectus or form of 
application whether issued on or with reference to the formation of a company or subsequently. 

(5) Where any document by which any shares in or debentures of a company incorporated 
outside British India are offered for sale to the public would, if the company concerned had been 
a company within the meaning of this Act, have been deemed by virtue ot sc‘Ction 9SA to be a 
prospectus issued by the company, that document shall be deemed to be, for the purposes of this 
section, a prospectus issued by the company, 

(4) An offer of shares or debentures for subscription or sale to any person whose ordinary 
business or part of whose ordinary business itj is to buy or sell shares or debentures, whether as 
principal or agent, shall not be deemed an offer to the public for the purposes of this section. 

(-5) Any person who is knowingly responsible for the issue, circulation or distribution of any 
prospectus, or for the issue of a form of application for shares or debentures, in contravention of the 
provisions of this section shall be liable to a fine not exceeding five thousand rupees. 

(6) In this section and in section 277B, the expressions ‘prospectus’, ‘shares’ and ‘debentures’ 
have the same meanings as when used in relation to a company incorporated under this Act. 

[{1929) 19 and 20 Geo. V, C. 23— S. 354] 

[a] S. 277 A was inserted by the Indian Oompanies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 1*18. 

[15-1-1937] 

Eequirements as to ^*2778. (7) In order to comply with this Part a prospectus, in addL 
prospectus. tion to complying with the provisions of sub-clauses (ii) and {Hi) of clause 

{a) of sub-seetion (I) of section 277A, must — 

{a) contain particulars with respect to the following matters : — 

(i) the objects of the company 

{ii) the instrument constituting or defining the constitution of the company ; 

{ni) the enactments, or provisions having the force of an enactment, by or under which the 
incorporation of the company was effected ; 

(/?’) an address in -British India where the said instrument, enactments or provisions, or 
copies thereof, and if the same or in a foreign language a translation thereof in the 
English language certified in the prescribed manner, can be inspected ; 

(/’) The date on which and the country in which the company was incorporated ; 

(/•/) whether the company has established a place of business in British India, and, if so, 
the address of its principal office in British India ; 

Provided that the provisions of sub-clauses (i), {ii) and (in) of this clause shall not apply 
in the ease of a prospectus issued more than two years after the date at which the eompai-^y is 
entitled to commence business ; 

(Z?) subject to the provisions of this section, state the matters specified in sub.section (lA) 
of section 93 and set out the reports specified in that section : 

Provided that — 

(?) where any prospectus is published as a newspaper advertisement, it shall be a sufficient 
compliance with the requirement that the prospectus must specify the objec|s of the 
company if the advertisement specifies the primary object with which the company 
was formed, and 

(if) in section 93 of this Act a reference to toe articles of toe company shall be deemed to 
be a reference to toe constitution of toe company. 

( 2 ) Any condition requiring or binding any applicant for shares or debentures to waive oonou 
pliance with any requirement of this section, or purporting to affect him with notice of any 
contract, document, or matter not specifically referred to in toe pro^ctus, shall be void. 
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(5) In the event of non,eonipliance with or contravention of any of the requirements of this 
section, a director or other person responsible for the i:)rospectus shall not incur any liability by 
reason of the non-complianoe or contravention, if — 

{a) as regards any matter not disclosed, he proves that he was not cognizant thereof ; or 

(fc) he proves that the non-compliance or contravention arose from an honest mistake of 
fact on his part, or 

(c) the non-compliance or contravention was in respect of matters which, in the opinion 
of the Court dealing with the case, were immaterial or were otherwise, such as 
ought, in the opinion of that Court, having regard to all the circumstances of the 
case, reasonably to be excused : 

Provided that in the event of failure to include in a prospectus a statement with respect 
to the matters specified in clause (n) of sub-seetion (l) of section 93, no director or other person 
shall incur any liability in respect of the failure unless it be proved that he had knowledge of the 
matters not disclosed, 

(4) Nothing in this section shall limit or diminish any liability which any person may incur 
under the general law or this Act, apart from this section. 

[(1929) 19 and 20 Geo. V, C. 23— S. 355.] 

[a] inserted by the Indian Companies (Amendment) Act 1936, (22 [XXII] of 1936), S. 118. [15-1-1937] 

Bestriction on canvassing ^2770 (i) It shall not be lawful for any person to go from house 

for sale of shares. to house offering shares of a company incorporated outside India for 

subscription or purchase to the public or any member of the public. 

is) In this sub-section the expression ‘house* shall not include an office used for business 
purposes. 

(5) Any person acting in contravention of this section shall be liable to a fine not exceeding 
rupees one hundred. 

[(1929) 19 and 20 Geo. V, C. 28--S. 356.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 118. [15-1-1937.] 

a277D. ^[(2)1 The provisions of sections 109 to 117, both inclusive, and 120 to 125, both inclu 
sive, shall extend to charges on properties in British India which 
Eegistration of charges. are created and to charges on property in British India which is acquired 
after the o commencement of the Indian Companies (Amendment) Act, 
1936, by a company incorpc»rated outside British India which has an established place of business 
in British India. 

h (Provided that references in the said sections to the registrar shall be deemed to be refer- 
ences to the registrar of the province in which the principal place of business in British India of 
such company is situated, and references to the registered office o! the Company dhall be deemed 
to be references to the principal place of busings in British India of the company : 

Provided further that, where a charge is created outside British India or the comple- 
tion of the acquisition of property takes place outside British India, sub clause {/) of the proviso 
to sub-seetion (l) of section 109 and the proviso to sub-seetion (l) of section 109A shall apply as if 
the property^ wherever situated were situated outside British India, 

{2) This section shall be deemed not to have come into force until the <1 [commencement 
of the Indian Companies (Amendment) Act 1938 : 

Provided that where the provisions of section 109 and sections 117 to 120 have not been 
complied with in respect of any charge or mortgage created since the 15th day of January, 1937, 
as required by this Act, those provisions shall be complied with wnthin four weeks from the 
d [commencement of the Indian Companies (Amendment) Act, 1938\ 

[(1929) 19 and 20 Geo. V, C. 23—S. 90.] 

[a] Inserted by fch?e Indian Companies (Amendment) Act, 1936 (22 [XXH] of 1936). S. 118. [This section is 
deemed to have come into force on 26-2-19^; see sub-s. (2) of this section.] 

[b] S. 277 D was Ten^mbeTed as sab-section (I) and provisos and sub-section {2) were added ibid*, 1938 
(2 [II] of 1938), S. IS t26-2-m8]. 

[c] For the purpose of tbi^t lietjtlon, the amending Act of 1986 is deemed to have oome into force on 
26-2-1938 (See sub-sec* (2) of thi^ sfiption). 

[d] The amending Act of 1988 cdme into force on 86th February 1938, 
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a277E. The provisions of sections 118 and 119 shall mutatis apply to the case of 

all companies incorporated outside British India but having an established 
oi^^eiYe^^ appoiatment pi^^e of business in British India and the provisions of section 130 shall 
apply to such companies to the extent of requiring them to keep at their 
principal place of business in British India the books of account required by that section with 
respect to money received and expended, sales and purchases made, and assets and liabilities in 
relation to its business in British India.] 

hrProvided that references in the said section to the registrar shall be deemed to be references 
to the registrar of the province in which the principal place of business in British India of such 
company is situated, and references to the registered-office of the company shall be deemed to be 
references to the principal place of business in British India of the company.] 

[a] liis&Tted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936) S. 118 [15-1-1937J. 

[b] Proviso was added^ ibid., 1938 (2 [II] of 1938), S. 14. [26-2 -1938] 

afPART XA.1 
Banking Co:mpanies. 

ar277P. A ‘banking company’ means a company which carries on as its principal business 
the accepting of deposits of money on current account or otherwise. 
Definition of banking to withdrawal by cheque, draft or order, notwithstandian that 

company. it engages in addition in any one or more of the following forms 

of business, namely : — 

(I) the borrowing, raising or taking up of money ; the lending or advancing of money 
either upon or without security ; the drawing, making, accepting, discounting, 
buying, selling, collecting and dealing in bills of exchange, hoondees, promissory 
notes, coupons, drafts, bills of lading, railway receipts, warrants, debentures, cerfeiffi 
cates, scrips and other instruments, and securities whether transferable or negotia- 
ble or not ; the granting and issuing of letters of credit, travellers, cheques and 
circular notes ; the buying, selling and dealing in bullion and specie ; 
the buying and selling of foreign exchange including foreign bank notes; the 
requiring, holding, issuing on commission, underwriting amd dealing in stock, 
funds, shares, debentures, debenture stock, bcmds, obligations, securities and invest- 
ments of all kinds ; ihe purchasing and selling of bonds, scrips or other forms of 
securities on b^lf of constituents or others; the ne^tiating of loai^ and advan- 
ces; the receiving of all kinds of bonds, scrips or valuables on deposit, or for safe 
custody or otherwise ; the collecting and transmitting of money and Securities ; 

{2] acting as agents for Governments or local authorities or for any other person or 
persons ; the carrying on of agency business of any description other than the 
business of a managing agent ^[of a company not being a banking company] in. 
eluding the power to act as attorneys and to give discharges and receipts ; 

(5) contracting for public and private loans and negotiating and i^ing the same ; 

(4) the promoting, effecting, insuring, gaaranteeingj-underwriting, participating in manag. 
ing and carrying out of any issue, public or private, of State, Municipal or other 
loans or of shares, stock, debentures, or debenture stock of any company, corpora- 
tion or association and the lending of i^oney for the purpose of any such issue ; 

(6) carrying on and transacting every kind-of guarantee and indemnity business ; 

(6) promoting or financing or assisting in promoting or financing any business under- 
taking or industry, either existing or new, and developing or forming the same 
either through the instrumentality of syndicates or otherwise ; 


SECTION 277F— Mote 1. cause an inspection of the aEBairs of hanking eons^amies 

to be made in certain circnnistances, seethe Bhnkbig 
m As to the power of the Central Government to Companies (Inspection) Ordinanee, No. IV of 

227 Ar M. 
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(7) acquisition by purchase, lease, exchange, hire or otherwise of any property immovable 
or movable and any rights or privileges which the company may think necessary 
or convenient to acquire or the acquisition of which in the opinion of the company 
is likely to facilitate the realisation of any securities held by the company or to 
prevent or diminish any apprehended loss or liability ; 

(8) managing, selling and. realising all property movable and immovable which may 
come into the possession of the company in satisfaction or part satisfaction of any 
of its claims ; 

(P) acquiring and holding and generally dealing with any property and any right, title or 
interest in any property movable or immovable which may form part of the 
security for any loans or advance or which may ‘be connected with any such 
security ; 

undertaking and executing trusts ; 

undertaking the administration of estates as executor, trustee or otherwise ; 
taking or otherwise acquiring and holding shares in any other company having obiects 
similar to those of the company ; 

establishing and supporting or aiding in the establishment and support of associations, 
institutions, funds, trusts and conveniences calculated to benefit employees or 
employees of the company or the dependents or connections of such persons ; grant- 
ing pensions and allowances and making payments towards insurance; subscribing 
to or guaranteeing moneys for charitable or benevolent objects or for any exhibi- 
tion or for any public, general or useful object ; 

(24) the acquisition, construction, maintenance and alteration of any building or works 
necessary or convenient for the purposes of the company ; 

(2^) seUing, improving, managing, developing, exchanging, leasing, mortgaging, disposing 
of or taming into account or otherwise dealing with all or any part of the property 
and rights of the company ; 

(Id) acquiring and undertaking the whole or any part of the business of any person or 
company, when such business is of a nature enumerated or described in this 
section ; 

(I^) doing all such other things as are incidental or conducive to the promotion or advance- 
ment of the business of the company.] 

^[Provided that any company which uses as part of the name under which it carries on 
business the word ‘*bank”, “banker” or “banking” shall be deemed to be a banking company not- 
withstanding that the accepting of deposits of money on current account or otherwise, subject to 
withdrawal by cheque, draft or order, is not, or is not shown to be the principal business of 
the company.l 

[ai] Part X A consisting of sections 277F to 277N was inserted by the Indian Companies (Amendment) 
Act, 1936 (22 [XXII] of 1936), S. 119 [15-1-1937.] 

[b] Inserted, ibid., 1938 (2 [H] of 1938) S. 15 [26-2-1938] 

[c] Proviso was added by the Indian Companies (Second Amendment) Act. 1942 (21 [XXI] of 1942) S. 2. 
[The amending Act of 1942 came into force on 1-11-1943; See S. 1 (2) of the Act and Com. Dept, notification 
No- 24 (8) Tr. (CL) 43 in Gaeette of Xndia^ Fart I, dated ^Qth I une 1943.] 


( 10 ) 

ill) 

( 12 ) 

as) 


Objects and Reasons. 


Amendment made in 1942, — The definition of bank- 
ing companies in this section had created considerable 
difficulties in deciding whether a company was a bank- 
ing company or hot. The chief difficulty arose out of 
the use of the term ‘principal business* in this section. 
Registrars of Companies had often found it difficult to 
decide, particularly in the case of smaller institutions 
calling themselves banks, whether or not in terms of 
this definition they were banking companies. The result 
had been that a very great number of such institutions 
whirix might be regarded as non-scheduled banks 
Ofmting in British India were-not subject to the obliga- 
ti^ Imposed by law on banking companies as for 
example, maintaining a minimum cash reserve. There 


were others which claimed that for one reason or another 
they did not fall within the definition of banking com- 
panies, and this contention had, in some cases, been 
upheld by the Courts. With the object of removing 
these difficulties the section has been amended in 1942 
by adding a proviso to the section. And according to 
a suggestion that adequate time should be given to 
allow companies using any of the words ‘bank’, 
‘banker* or ‘banking* to make necessary changes in 
their nomenclature, the date of the amending Act of 
1942 was postponed to a date not earlier than one year 
from the date of its publication in the official Gazette. 
— See Gazette of Itvd^a 1942, Fart V* Fage 

137, 



1811 


lTHE INDIAN] COMPANIES AOX, 1915 


EBs, 


^[277©* U) No company formed after the b commencement of the IndiAu Companies 
Limitation of activities (Amendment) Act, 1936, for the purpose of carrying on business as a 
of banking company. banking company or which uses as part of the name under which it pro, 
poses to carry on business the word ‘ hank * banker ’ or ‘banking’ shall be registered under this 
Act, unless the memorandum limits the objects of the company to the carrying on of the business 
of accepting deposits of money on current account or otherwise subject to withdrawal by cheque, 
draft or otherwise along with some or all of the forms of business specified in section 27T-P. 

( 2 ) No banking company whether incorporated in or outside British India shall after the 
expiry of two years from the heommencement of the said Act carry on any form of business other 
than those specified in section 277-P ; 

Provided that the ® [Central Government] may, by notification in the <3 [Official Gazette] 
specify in addition to the businesses set forth in clauses (l) to (17) of section 277-F other forms of 
business which it may bo lawful under this section for a banking company tc engage in.] 

[a] X'i^ted by the Indian Companies (Amendment) Act, 1936 (22 [XXIIj of 1936), S. 119. [15-1-1937.] 

[b] The Aot came into force on 15-1-1937. 

[c] Substituted by A, 0. for “ Governor-General in Council 

[d] Substituted by A. 0. for “ Gazette of India’*, 


Banking company not ai277H. No banking company shall after the expiry of two yeai*s 
to employ managing from the ^commencement of the Indian Companies (Amendment) Act, 
19 ;^^ employ or be managed by a managing agent other than a banking 
company for the management of the company.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936). S. 119. [15-1-1937]. 

[b] U. 15-1-1937. 


a[277HH. No banking company, whether incorporated in or outside British India, which 
Prohibition of employ- carries on business in British India, shall, after the expiry of two years 
ment of managing agents from the ^commencement of the Indian Companies (Amendment) Act, 
and restrictions on certain 1944 ^ employ or be managed by a managing agent, or any person whose 
ormso employment. remuneration or part of whose remuneration takes the form of com. 
mission or a share in the profits of the company, or any person having a contract with the com- 
pany for its management for a period exceeding five years at any one time ; 

Provided that the period of five years shall, for the purposes of ffiis section, be computed 
from the date on which this section comes into force ; 


Provided further that any such contract may be renewed or extended for a further period not 
exceeding five years at a time if and so often as the directors think fit.” 

[aj Inserted by the Indian Companies (Amendment) Act, 1944 (4 [IV] of 1944) S. 2 [This Act came into 
force on 1-7-1944, See Gasstte of Indidf 1944, Pari I dated 10 — 6 — 1944, Com. Dept, No, 24 (22)-Tr-(0L) 144*] 

[bj This Act came into force on Ibt July 1944. 

Objecis and Beasons. 


“ Certain undesirable features in the structure and 
management of banking companies have of late come 
to notice, such as (i) the appointment of managing 
directors or managers on long term contracts on pay- 
ment of remuneration by commission or share in the 
profits, (ii) the fixation of the authorised capital at a 
very high figure as compared with the subscribed and 
paid up capital, (iii) the possessing of large . voting 
rights by an individual or a small group of individuals, 
usually partly-paid ordinary or deferred share-holderb. 
The first of these is contrary to the spirit of section 


277H, though not at present expressly prohibited. The 
second gives the public a false impression of the status 
and importance of the bank. The third enables an 
individual or a small group of individuals to concentrate 
in his or their hands the oontrol of the companies’ 
activities, thereby facilitating the undertaking of unsafe 
or speculative business, to the detriment of the interests 
Of the depositors.” In order to remove these objection- 
able features, this section was newly inserted, section 
277 I was substituted and section 277L was amended.— 
See S.O.E., Gazette of India 1944. Part V, Page 3. 


**•[2771. Notwithstanding anything contained in section 103, no banking company incorporated 
Eestrictions on com- ^nder this Act on Or after the i6th flay of January 1937 ,, 
mencement of ^business, business unless shares have been allotted to an , amount suffitsient -to yield 
‘i'ng^on buSt by tek- a Sum of at least fifty thousand rupees as workihg capital,^ and tml^ tA 
ing company, * declaration duly verified by an affidavit signed by the directors fnd the 

manager that such a sum has been received by way. of paid up capit4 JjaifS , been Ife? 

reeialirarr 
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(^) No baoiking company, whether incorporated in or outside British India* if incorporated 
on or after the 15th day of January 1937 shall, after the expiry of two years from the b oommaice- 
ment -of the Indian Companies (Amendment) Act, 1014, carry on business in British India unless 
it satisfies the following conditions, namely : — 

(a) that the subscribed capital of the company is not less than half the authorised capital, 
and the paid up capital is not less than half the subscribed capital, and 

(h) that the capital of the company consists of ordinary shares only, or ordinary shares 
and such preference shares as may have 'been- issued before the -b commence- 
ment of the Indian Companies (Amendment) Act, 1941, only, and 

(c) that the voting rights of all shareholders are strictly proportionate to the contribu- 
tion made by the shareholder, whether a preference shareholder or an ordinary 
shareholder, to the paid up capital of the company/’] 

[al Substituted lot the original section by the In^an Companies (A^mendment) Act, 1944 (4 [IVX of 1944)* 
S. S. [1-7-19441 

[b] This Act came into force on 1st July 1944. {See G-azette of India, 1944, Part I, dated 10-6-1944) 
Com. Dept. No. 24 (22), Tr. (CD) 144.] 

Objects and Reasons. 

For Objects and Reasons See under S. 277HH. 

Probibitioa of charge on a,277J. No banking company shall create any charge upon any un. 

unpaid capital. paid capital of the company, and any such charge shall be invalid.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXIIJ of 1936), »S. 119. [15-1-1937], 

Reserve fund ^r277K (7) Every banking company shall, after the bcommencement 

^ ' of the Indian Companies (Amendment) Act, 1936, maintain a reserve fund. 

{2) Every hankii^ coimpany shall out of the declared profits of each year and before any 
dividerid is dedared traiiafer a sum equivalent to not leas than twenty per cent, of such profits to 
the reserve fund until the amount of the said fund is equal to the paid-up capital, 

(5) A banking company shall invest the amount standing to the credit of ^its reserve fund in 
Goverment securities or in securities mentioned or referred to in section 20 of the Indian Trusts 
Act, 1882, or keep deposited in a special account to be opened by the company for the purpose in 
a s^eduied bank as defined in clause (e) of section ( 2 ) of the Eeserve Bank of India Act, 1934 : 

Provided that the provision of the sub-section shall not apply to a banking company incorpo- 
rated before the bcommencement of the Indian CSompanies (Amendment) Act, 1986, till after the 
expiry of two years from the commencement of the said Act,] 

[a] Inserted by the Indian Qompanies (Amendment) Act, 1986 (22 [XXII] of 1936), S, 119* Il5tl-19B7] 

[b] i.e. 15-1-1987. 

»'[277L (I) Every banking company shall- maiatam by way of cash reserve in cash a sum 
equivatot to at least one and a half per cent of the time liabilities and 
Cash reserve. five per cent, of the dmnand liabilities of such company and shall file 

with the registrar before the tenth day of every month b [three copies] of 
a statement of the amount so held on the Friday of each week of the preceding month with 
particulars of the time and demand liabilities of each such day. 

( 2 ) For the purposes of suh-section (l) ‘demand liabilities’ means liabilities which must be 
met on demand, and ‘time liabilities’ means liabilities which are not demand liabilities. 


SECTION 277K--Note 1. 

t » Ll] JTba word in subsection (X) means ’main- 

and rlecssssrily prohlbitgtha utilisation r>i 
reiwrve in ad&j other in accordance 
with subsepticn (3), (Yol 30) 1943 Had 629 (639) : 45 
C4D Joci'r39T. 

As regards a banking company incorporated 
Ivelofm Jamiaiy 15, 1987, the date of the commence- 


S. 277-K (3) came into operation on January 15, 1939, 
(Vol 30) 1943 Mad 629 (630) : 45 Cri D Jour 391. 

SECTION 1 , 

[ 1 ] Where the evidence dobs not warrant the oen- 
elusion that a director was knowingly and wijfuljy ft 
party to the default to maintain the requisite cash 
reserve, he cannot be convicted under Miiou 

am I im t *78 {4'/8). t:.. * 



mi 
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iSs. 2!if7L‘r-^27?lf j 


(5) Nothing in this section or in section 277JK shall apply to a scheduled bank as defined in 
clause ie) of section 2 of the Eeserve Bank of India Act, 1934. 

{ 4 ) If default is made in complying: with the requirements of section 277G, sectiou 277H 
[section 277HH, section 2771] section 277 J, section 277K or section 277M or with the requirements of 
this section as to the maintenance of a cash reserve, every director or other officer of the company 
who is knowingly and wilfully a party to the default shall be liable to a fine not exceeding five 
hundred rupees for every day during which the default continues, and if default is made in com- 
plying with the requirements of this section as to the filing of the statement referred to in sub- 
section (l), to a fine not exceeding one hundred rupees for every day during which the default 
continues.] 

[a] Inerted by the Indian Companies (Amendnient) Act, 1986 (22 [XXII] of 1936), S* 119. [15-1-1937]# 
[bf Inserted, ibid., 1938 (2 [H] of 1938) S. 16. [26-2-1938] 

[c] Inserted, md., 1944 (4 [IV] of 1944), S. 4. [1-7-1944] 


fti277Mb [(!)] e[A banking company shall not form any subsidiary company except a subsi- 
Bestriction nature of diary company] formed for the purpose of undertaking and executing 
subsidiary companies. truste, undertaking the administration of estates as executor, trustee or 
otherwise and such other purposes set forth in section 277F as are incidental to the business of 
accepting deposits of money on current account or otherwise.] 

b[(j9) Save as provided in sub-seotion (l), a banking company shall not hold shares in any 
company whether as pledgee, mortgagee or absolute owner of am amount exceeding forty per cent, 
of the issued share capital of that company ; 


Provided that nothing in this sub-section shall apply to shares held by a banking company 
before idie ^ commencement of the Indian Companies (Amendment) Act, 1936.1 

[a] Inserted by the ladian Oompanies (Amendment) Act, 1936 (22 [XXII] of 1936) S, 119. [15-1-1937] 

[b] Sec. 277 M yia&re^mimbered as sub-section (1) of that section and sub-seotion (2) was added, ibid,, 

1938 (2 [II] of 1938) S. 17/ [26-2-1938] 

[c] Svbstituted, ibid. 

[d] ue., 15th January 1937# 

8'[277N. (I) The Court may on the application of a banking company which is temporarily 
unable to meet its obligations make an order staying the commencement 
pro^ffinga. ^ ^ continuance of all actions and proceedings against the company for a 

^ ® " fixed period of time on such terms and conditions as it diali tiiink fit aind 

proper and may from time to time extend the period. 


{ 2 ) No such application shall be maintainable unless accompained by report of the 
registrar ; 

Provided, however, the Court may, for sufficient reasons, grant interim relief, even if the 
application is not accompained by such report. 

( 8 ) The registrar shall for the purposes of his report be entitled at the cost of the company to 
investigate the financial condition of the company and for such purpose to have the books and 
documents of the company examined by an accountant holding a certificate isaied under section 
144.J 

[a] Inserted by the ladian Oompanies (Amendment) Act, 1936 (22 [XXll] of 1936) S. 119. [15-1-1937] 


SECTION 277N^NiOta 

[l] Unless the Court is satisfied that the position of 
the company is embarrassed only temporarily, no 
order nnder S. 277-N can be passed. Mere fact that 


think that iheir arra^ngemaot is best suited meet, 
the llabffitles, is jcti^SEBni. CksmpanymiiiiilEkeoi- 
vent position oannot be*. sJleered under 
continue pi?Qt«(^Qmo£thei<Ofaiir , 


CBs. 278—281] 


WaB INDIAN] COMPANIES AOX, 1913 


1814 


PAET XI. 


Supplemental, 


Cognizanoe of offenceb. 


Legal proceedings, offences, etc, 

278* (i) No Court inferior to that of a Presidency Magistrate or a 
Magistrate of the first class shali try any offence against this Act. 


(,2) If any offence which by this Act is declared to he punishable by fine only is committed 
by any person within the local limits of the ordinary original civil jusisdiction of the High Courts 
of Judicature at Port William, Madras and Bombay, such offence shall be punishable upon sum- 
mary conviction by any Presidency Magistrate of the place at which such Court is held. 

(5) Notwithstanding anything in the Code of Criminal Procedure, 1898, every , offence 
against this Act shall, for the purpose of the said Code, be deemed to be non-cognizable. 

[1882— S. 252] 

Objects and Reasons. 

“We have re-drawn sub-clause (1) of this clause be made non-cognizable, and we have adapted this 
and merely provided that no Court inferior to that of amendment following in this respect th© analogy 
a Presidency Magistrate or Magistrate of the first class of section 477A of the Indian Penal Code.**— S . C. B., 
shall try any oSenee under the [Act]. It was strongly 1913. 

pressed upon us that offences under the [Act] should ' 


279. The Gomi imposing any fine under this Act may direct that the whole or any part 
Application of fines. thereof be applied in or towards payment of the costs of the proceedings, 
or jn or towards the rewarding of the person on whose information the fine is recovered. 

[1882— S. 2d3 ; (1908) 8 Edw. VII, C. 69— S. 277 ; (1929) 19 and 20 Geo. V, C 23— S. 367]. 


280. Where a limited company is plaintiff or petitioner in any suit or other legal proceed- 
Power to require limit- ingi any Court having jurisdiction in the matter may, i£ it appears that 
ed company to give secu- there is reason to believe that the company will be unable to pay the costs 

rity for costs. of ^he defendant if successful in his defence, require sufficient security to 

be ^ven for those costs, and may stay all proceedings until the security is given. 

' [1882— S. 93 ; (1908) 8 Edw. VII C. 69— S. 278 ; (1929) 19 and 20 Geo V. C. 23—8, 371]. 


a [281. U) If in any proceeding for negligence, default, breach of duty or breach of trust 
Power of Court to grant against a person to whom this section applies, it appears to the court 
relief in certain oases. hearing the case that that person is or may *be liable in respect of the 
negligence, default, breach of duty or breach of trust, but that he has acted honestly and reasonably, 
and that having regard to all the circumstances of the case, including those connected with his 
appointment, he ought fairly to be excused for the negligence, default,- breach of duty or breach of 
trust, that Court may relieve him, either wholly or partly, from his liability on such term^ as the 
Court may thank fit. 


SECTION 278-Note 1. 

[1] A Magistrate of the Pirst Class can try ofience 
under S. 134. The Magistrate should exercise wise dis- 
cretion in trying case summarily and ordinarily he 
ought to restrict such trials to simple cases. (1913) 35 
All 173 (176) : 14 Cri L Jour 106. (Case under S. 74 
of 1882 Code.) 


[2] An ofEenee, under the Companies Act, punisha- 
ble with fine and imprisonment can be tried summarily 
by the Presidency Magistrate, unless he imposes an 
appealable sentence. (Yol 31} 1944 Bom 129 (ISO) : 
IIiB(1944) Bom 882 : 45 Cri L Jour 631 (PB). 


[3] Though offences under the Act, stre non-cogniza- 
ble,m£ud x^nnot be investigated lUnder Chap XTY Crimi- 
nal PC the mere fact that the offences were wrongly 
umstigaled and sent up by the police is no obstacle to 
being tried by the Magistrate. (Vol 26) 1939 Bang 
tm fsni ) : 4aOr Ii Jour 799. . 


the Begistrax witlr whom the 

‘ “ is Hessideucy 


Magistrate in Calcutta can try charges under section 
134 although Company is situated outside Calcutta. 
(Vol 4) 1917 Cal 1 (1) ; 45 Cal 486 : 18 CrL Jour 787 
(BB) * (Vol 4) 1917 Cal 2 (2) : 45 Cal 490 : 18 Or 
h Jour 787 (DB). 

section 280— Note 1. 

[1] Misfeasance proceedings under 8. 236 are not 
“suit or other legal proceeding’* within S. 280 and so 
the Court cannot require security for costs from the 
Liquidator. (Vol 20) 1933 All 205 (206) ; 55 All 250. 

[2] No appeal lies from an order dismissing the 
petition for taking security under S. 280. (Vol 29) 1942 
Mad 405 (405)/*DB). 

SECTION 281— Synopeie^- - 

1. Applicability. 

2. Bleach of Duty. 

3. Bleach of Trust. 

4. Negligence. 

. .^3. ssaA . 
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[Ss. 281—282] 


(j 9) Where any person to whom this section applies has reason to apprehend that any 
claim will or might be made against him in respect of any negligence, default, breach of duty or 
breach of trust, he may apply to the Court for relief, and the Court on any such application shall 
have the same power to relieve him as under this section it would have had if it had been a Court 
before which proceedings against that person for negligence, default, breach of duty or breach of 
trust had been brought. 

(5) The persons to whom this section applies are the following : — 

(a) directors of a company ; 

(b) managers and managing agents of a company ; 

(c) officers of a company ; 

(d) persons employed by a company as auditors, whether they are or are not officers of 

the company,] 

[(1908) 8 Edw, VII, C. 69— S. 279; (1929) 19 and 20 Geo. V, C. 23—3. 372 (1)] 

[a] by the Indian Companies (Amendment) Act, 1936 (22 [XXII] -of 1936), S. 120, forth® 

original section. [15-1-1937,-* 

282. Whoever in any return, report, certificate, balance-sheet or other document, required by 
Penalty for false state- or for the purposes of any of the provisions of this Aet, wilfully makes a 
ment. statement false in any material particular, knowing it to be false, shall be 

punishable with imprisonment of either description for a term which may extend to three years, 
and shall also be liable to fine. 

[(1908) 8 Edw. VII, C. 69—3. 281; (1929) 19 and 20 Geo. V, C. 23—3. 362 ] 


Section 281 fcontdj 

1. Applicrability. — [1] S. 281 is not designed to 
cover gross neglect of a director's ordinary duties over 
a long series of years. (Vol 17) 1930 Bom 572 (581) ; 
54 Bom 226 (DB). 

[2] An innocent director cannot he held liable for 
fraud of co-direetors in issuing false reports and balance 
sheet‘d provided that books are properly kept and audi- 
ted and there are no circumstances arousing suspicion. 
(Vol 31) 1944 Mad 536 (538) : IDE (1945) (Mad 107 
(DB). 

[3] Where a company entered into contract of lease 
with a third person and after the contract one of 
the secretaries entered into a par nership with the 
lessee, it was held that the Secretary could not be 
charged by the company with the whole profits of the 
partnership but only his individual share in the profits. 
(Vol 19) 1932 PC 244 (245, 246) (PC). 

2. Breach of Duty [1] Before S. 281 can be 

invoked it must beehown that the directors have acted 
reasonably as well as honestly, while the directors are 
not trustees in the technical sense they hold a fiduciary 
position with regard to the assets of the company and 
they are guilty of a grave breach of duty if they allow 
the Managing Director to dissipate the company’s 
funds by gambling in differences. (Vol 31) 1944 Mad 
536 (538) : ILR (1945) Mad 107 (DB). 

3. Breach of Trust. — [1] Directors entering into 
contract and making payments on it during winding 
up must be assumed to do so with knowledge that such 
payments are likely to be void and are in this sense 
guilty of breach of trust. Absence of dishonesty on 
their part is no excuse. (Vol 24) 1937 Pat 293 (298). 
(Belief under 281 cannot be granted). 

4. Negligence. — [1] In a suit by a company against 

its directors, with respect to decrees allowed to be 
time barred by them it was necessary for the company 
to show that the failure to do this was due to the negii 
genee of the directors. (Vol 19) 1933 PC 244 (246) 

(PC). 


[2] A director can be charged with wilful negligence 
only if he knew that he was committing breach of 
duty and was recklessly careless, A director is justi- 
fied in trusting the integrity, skill and competence of 
officials. Insolvency does not necessarily mean that 
tho official is dishonest. (Vol 25) 1938 Mad 124 
(127) : IDE (1938) Mad 292 (DB). 

[3] Auditor should satisfy himself whether the 
books submitted to him show a true state of affairs. 
If he fails in his duty he will be jointly and severally 
responsible with officers of the company though he is 
not guilty of dishonesty. (Vol 12) 1925 All 518 
(535) : 26 Ori L Jour 1061. 

5. Reasonably and honestly, — [1] Directors made 
responsible by the articles of the company, for the 
management of the company blindly trusting a dis- 
honest manager, keeping themselves in utter ignorance 
of the affairs, cannot be said to act reasonably. (Vol 
12) 1925 All 519 (520) : 47 All 669 (DB). 

[2] In a suit against its director, the rate of interest 
on a loan raised by a director was impugned bu t no 
attempt was made on behalf of the company that the 
money urgently needed, could have been raised at any 
lower rate. It was held that the rate of interest was 
proper. (Vol 19) 1932 PC 244 (245) (PC). 

SECTION 282— Synopsis. 

1. Applicability. 

2. Auditor’s liability. 

3. Director’s liability, 

4. False Statement. 

5. Liquidator’s liability. 

6. Manager’s liability. 

1. Applicability.— Section 137 has no relation to a 
prosecution, for an offence under S. 282, nor does 
S. 138 or SJ 141 A bar a prosecution upon a private 
complaint of an offence under 3. 282. (Vol 29} 1942 
Sind 9 (10) : 48 Or Ii Jour 304 (DB). 
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s^[2824. Any director, managing agent, manager or other officer or employee of a company 
Penalty for wrongful who wrongfully obtains possession of any property of a company, or 
withholding of property, having any such property in his possession wrongfully withholds it or 
wilfully applies it to purposes other than those expressed or directed in the articles and authorised 


Section 282 (cmtd.) 

[2] It is the efiect upon the ordinary investor regar- 
ding the statements «nade in a balance-sheet in an 
ordinarily careful mauner in which an investor would 
do which has to be considered, when one is making 
up one’s mind as to whether the breach of S. 282 has 
been committed. (Vol 23) 1936 Cal 680 (684) : ILE 
(1937) 1 Cal 328 : 38 Cr L Jour 151 (DB). 

[3] The expression “wilfully” in S. 282 does not 
embi^y the idea of criminal mentality, but it means 
nothing more nor less than the spontaneous action of 
a person who is a free agent. It is a term which must 
be inlei^reted according to the facts of each ease. It 
is not a term of art but a legal expression to be fitted 
to the circumstances being considered by the Court. 
(Vol 23) 1936 Cal 680 (683) : IIiB (1937) 1 Cal 328 : 
38 Cr L Jour 151 (DB). 

[4] Prosecution under a penal enactment in a special 
Act is no bar to a prosecution under a general Act. 
(Vol 24) 1937 All 714 (716) : ILB (1937) All 779 (DB). 

2. Auditor’s liability.— [1] Auditors signing the 
report in a false balance sheet to the efiect that it is 
correct makes a false statement wilfully and Is liable 
to prosecution under S. 282* (Vol 19) 1932 Sind 4 
(7) : 25 bind D B 297. 

3. Director’s liability.— [1] Directors signing 
false balance sheets ate liable to prosecution The 
fact that they did not attend the meeting or had no 
knowledge of banking Or accounts is immaterial. 
(Vol 19) 1932 Sind 4 (7) ; 25 Sind LB 297. 

[2] An omission to inform the registrar that some 
of the directors subscribing to the capital in the 
prospectus had not paid their ‘share money makes a 
person applying for the commencement of business, 
after making the necessary declaration that all the 
directors have paid their dues, guilty of offence under 
S. 282. (Vol 11) 1924 All 314 (314); 46 All 218 : 25 Or 
L Jour 474 (DB). 

[3] Directors are trustees of public money; so If they 
publish false balance sheets to cosceal their misconduct 
they are guilty under S. 282. (Vol 23) 1936 Cal 680 
(684, 686) : ILE (1937) 1 Cal 323 : 38 Or L Jour 151 
(DB). 

[4] If persons join a board of directors and allow 
their names to be used as bait to -induce the public to 
deal with tte concern of which they are directors, 
they must take the consequences if they do not exer- 
sise due care and attention in signing a false balance 
sheet. (Vol 19) 1932 Sind 4 (7) ; 25 Sind L B 297. 

4. False Statement. — [1] S. 282 requires that false 
statements in a balance sheet should be made wilfully, 
knowing them to be false. Where the points involved 
are really technical matters, they do not normally fall 
within this section at any rate where no dishonesty or 
motive for dishonesty is shown and where the direc- 
tors acted on the advice of counsel. (Vol. 16} 1929 
Bom 443 (445) : 31 Cr L Jour 383 (DB). 

t2] In the case of an offence under section 282 
what the law makes punishable is a false statement, 
that is an untrue or incorrect statement, known to 
the framers of the balance sheet to be false. If there 
b tBotmnMe likelihood of an honest difference of 
opinion, based on notions of right and wrong, correct 


and incorrect, mens rea cannot be attributed by the 
holder of one view to the holder of the opposite view. 
Any ex poit facto consideration of the view held by 
the directors with regard to the balance sheet should 
not be the determining factor in a case under section 
282. (Vol. 20) 1933 Sind 12 (14) : 26 Sind L B 211 : 
33 Cr L Jour 891. 

[3] Showing false profit by adding irrecoverable 
amounts, in a balance sheet is making a materially 
false statement. (Vol 19) 1932 Sind 4 (5) : 25 Sind 
LB 297. 

[4] A loan and a deposit are two different things. 
One is an asset and the other is a liability. Consolidating 
the two and presenting them as one item to the readers 
is a striking case of none-disclosure, amounting to 
a suppression of the truth. (Vol 23) 1936 Cal 680 
(684) : ILB (1937) 1 Cal 328 : 38 Cr L Jour 151 (DB). 

f 5] Showing bad debts, which are not paid and are 
not likely to be paid, as part of profits, amounts to 
making false -statement. (Vol 19) 1932 Sind 4 (5) : 
25 Sind LB 297. 

[6] The proper ascertainment of profits -in the case 
of a company is of great importance only in order to 
avoid the possibility of payment of dividend wholly 
or partially out of capital which is strictly forbidden. 
Where that is guarded against and there is no idea* 
of declaring a dividend, showing of profit on paper may 
not be so vitalily misstating the position of the bank 
(Vol 20) 1933 Sind 12 (15 & 16) : 26 Sind LE 211: 
33 Cr L Jour 891. 

[7] It is not necessary that the statement in a 
balance sheet should be such as to deceive any 
one or that it should even be dishonestly made. Thus 
where after the company has begun to earn revenue, 
current expenditure has been debited to organisation 
expenses when it ought to have been debited in revenue 
accounts in the balance sheet the balance sheet contains 
a wilful false statement and a technical offence under 
section 282 is committed. (Vol 22) 1935 Cal 741 (742): 
37 Cr L Jour 115 (DB). 

5. Liquidator’# liability.— [1] Section 282 
applies to a de facto Liquidator. A person who accepts 
an appointment as Liquidator of a compaily and who 
has acted in accordance with the powers granted to him, 
must be deemed to have accepted the duties and res- 
ponsibilities of that office and so any wrongful act done 
by him is a wrongful act done by him as Liquidator 
even though his appointment was irregular. (Vol 29) 
1942 Mad 702 (704) ; 44 Cr L Jour 503. 

6. Manager's liability. — [1] Where a person 
signs a balance sheet containing false statements as 
manager he renders himself liable to prosecution under 
S. 282, even though it was not necessary for him to 
sign the balance sheet and signed merely because the 
directors wished him to do so. (Vol 19) 1932 Sind 4 
(6) ; 25 Sind L B 297. 

SECTION 282 A— Note 1, 

[1] Where a managing agent having possession of the 
articles of the company fails to hand them over to the 
liquidator, he wrongfully withholds 'them and is there- 
fore guilty of an offence punishable under secton 282 A. 
(Vol 31) 1944 Mad 424 (4=24) ; 46 Cr L Jour 347* 
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by this Act, shall, on the complaint of the company or any creditor or contributory thereof, be 
punishable with fine not exceeding one thousand rupees and may be ordered by the Court trying 
the offence to deliver up or refund within a time to be fixed by the Court any such property im, 
properly obtained or wrongfully withheld or wilfully misapplied or in default to suffer imprison, 
ment for a period not exceeding two years.] 

[a] S. 282 A was inserted by the Indian Companies (Amendment) Act, 1936 (22 rXXII] o! 1936). S. 121, 

[16-1-1937], 

a [2828. (7) All moneys or securities deposited with a company by its employees in pursu. 

Penalty for misapplica- of their contracts of service , with the company shall be kept or 

tion of securities by em- deposited by the company in a special account to be opened by the com. 

pa 22 y for the purpose in a schedule bank as defined in clause (e) of section 
2 of the Eeserve Bank of India Act, 1934, and no portion thereof shall be utilised by the company 
except for the purposes agreed to in the contract of service. 

(2) Where a provident fund has been constituted by a company for its employees or any 
class of its employees, all moneys contributed to such fund (whether by the company or by the 
employees) or accruing by way of interest or otherwise to such fund after the h eommencement of 
the Indian Companies (Amendment) Act, 1936 ^[shali be either deposited in a Postal Savings 
Bank account or invested] in securities mentioned or referred to in clauses {a) to (e) of section 20 
of the Indian Trusts Act, 1882, and all moneys belonging to such fund at the commencement of lie 
said Act <i[whieh are not so deposited or invested shall be so deposited or] invested in such 
securities by annual instalments not exceeding ten in number and not less in amount in any year 
than one-tenth of the whole amount of such moneys. 

^[Provided that where one-tenth part of the whole amount of the moneys belonging to such 
fund exceeds the maximum amount which may be* deposited in a Post Office Savings Bank account 
under the rules regulating such deposits for the time being in force, the amount of such excess 
may be kept or deposited in a special account to be opened for the purpose in a scheduled bank 
as defined in clause (e) of section 2 of the Eeserve Bank of India Act, 1934.] 

(5) Notw'ithstanding anything to the contrary in the rules of any fund to which sub.section 
{2) applies or in any contract between a company and its employees, no employee shall be entitled 
to receive in respect of such portion of the amount to his credit in such fund as is invested in 
accordance with the provisions of sub-section {2) interest at a rate exceeding the rate of interest 
yielded by such investment. 

(4) An employee shall be entitled on request made in this behalf to the company to see 
the bank’s receipt for any money or security such as is rrferred to in sub-section (7)' and sub. 
section {2), 

(6) Any director, managing agent, manager or other officer of the company who know, 
ingly contravenes or permits or authorises the contravention of the provisions of this section (Shall 
be liable on conviction to a fine not exceeding five hundred rupees.] 


SECTION 282B— Hotel. 

[1] The fact that the depositor is a trustee and the 
money deposited is trust money does not affect the 
relation which the ’ law creates between a bank and an 
ordinary customer namely that of a debtor and a 
creditor. The legal effect of a notice to a bank that 
the money deposited is trust money is only to cast a 
duty on the bank not to participate in a breach of trust 
by the trustee. (Vol 27) 1940 Mad 178 (179) * (Vol 28) 
1941 Mad 48 (48) : I L E (1941) Mad 12*5 (DB). (A 
Company is not entitled to priority in liquidation of a 
bank in which it has deposited money under statutory 
obligation imposed by S. 282) * (Vol 27) 1940 Mad 184 
(184). (The fact of notice to a bank that the moffey 
deposited is trust money does not make the bank a 
trustee in respect thereof.) 

[2] Where amounts of provident fund lying in de- 
posit in a bank to the credit of the company has not 


been invested in the authorised securities as provided 
by S. 282B, the company is guilty of breach of trust 
and the bank with knowledge- of this must be held to 
have participated in the breach of trust. (Vol 27) 1940 
Mad 184 (185), 

[3] Provident fund amount deposited in Bank after 
the coming into operation of 8. 282B— The company 
renewing the deposit and the Bank failing~No qnestion 
of breach of trust so far as the amount of the secnrQy 
deposit was concerned. (*39) 1939 Mad W ^ 1069 
(1070). 

[4] A deposit by the employees under this section 
constitutes Trust money in the hands of the Company, 
(Vol 26) 1939 Mad 337 (345). 

[6] Upon the Bank going into liquidation the em- 
ployee has a preferential claim agaiust the assets in 
respect of the amount deposited by him under this sec- 
tion. (Vol 26) 1939 Mad 337 (346). ^ 

223 A. M. 
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^[(6) Nothing in sub-section (2) shall affect any rights of an employee under the rules of 
a provident fund to obtain advances from or to withdraw money standing to his credit in the 
fund, where the fund is a recognized provident fund within the meaning of clause (a) of section 
58-A of the Indian Income-tax Act, 1922, or, the rules of the fund contain provisions corresponding 
to rules 4, 6, 6, 7, 8 and 9 of the Indian Income-tax (Provident Funds Relief) Rules.] 


[aj Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936). S. 121. [15-1-1937] 

[b] i.e. 15-1-1937. 

[c] Substituted by the Indian Companies (Amendment) Act, 1941 (26 [XXYI] of 1941), S, 3. [26-11-1941]. 

[d] Substituted, ibid, 

[e] Pioyiso was added, ibid,, 1946 (13 [XIII] of 1946), S. 2. [18-4-1946] 

[f] Kew sub-section (6) was added, ib%d; 1946 (4 [IV] of 1945), S. 2- [16-4-1945] 

Objects and Reasons, 


Amendment made in 1936 — Sw&-secfion(2).— “We have 
omitted from sub-section (2) the provision hy which the 
whole of any provident fund was constituted a trust. 
We are impressed by the considerations that in many 
large and stable funds the contributors would have to 
snfier considerable loss from the inevitable lowering of 
the interest yield, and that the withdrawal from the 
business of the sums '"represented by such 
funds and at present functioning as a part of the 
company’s reserves might be fraught with difficulty. We 
have provided merely that all future contributions by 
employees themselves to any provident fund shall be 
separately invested, and that the securities in which 
they are invested, shall be trust securities.”— -S. C. E., 
1936. 

Amendment made in l^il-^Suh'Seotion (2). — There 
was a strong demand that Provident Fund moneys of 
employees of companies should be allowed to be 
dej^ited in the Post Office Savings Bank. Such 
deposits were not permissible under sub-section (3) of 
seotlon 2B2-B which permitted investment of such 
Provident Fund moneys only in seourites mentioned or 
referred to in clauses (a) to (e) of section 20 of the 
Indian Trusts Act, 1882, Deposits in the Post Office 
Savings Bank do not constitute securities for this pur- 


pose. This position is now rectified by amending sub- 
section (2) of se3tion 282-B to enable deposits of the 
nature mentioned above being made in the Post Office 
Savings Bank. — See S.O.B., 1941, Gazstte of India, 
1941, Part V, Page 199. 

Amendnieni made in 1946 — Proviso to sub-section 
(21 — As the up- ward limit of the amount that can be 
kept in the Post Office Savings Bank is Bs. 6,000 which 
is insufficient to meet the day to day running expenses 
in the casse of provident funds of big concerns, the 
proviso to sub-s»ctiou (21 is inserted so as to afford 
greater liquidity to a provident fund, where necessary, 
by allowing a part of its funds being kept in deposit in a 

scheduled bank See S. 0 B., Gazette of India, 

23-3-1946, Part V, Page 65. 

Amendment made m 1945 — Sub.section (6). — Cer- 
tain Registrars of Joint Stock Companies took the 
view that sub-section (2) of this section precluded the 
withdrawal by an employee of the money standing to 
his credit. This view, wl^ch is not only contrary to 
inteation but is destruotive of the normal operation of 
all provident funds maintained by companies is now 
displaced by the addition of sub-section (6) to this 
section.— See S. 0. B., 1945. 


283. If any person or persons trade or carry on businesss under any name or title of which 
Penalty for ^ improper “Limited*’ is the last word, that person or those persons shall unless duly 
use of word '‘Limited’*. incorporated with limited liability, be liable to a fine not exceeding fifty 
rupees for every day upon which that name or title has been used. 

[(1908) 8 Edw. VII, C. 69-S. 282; (1929) 19 and 20 Geo. V, 0. 23-S 364.] 


^[284. The provisions with respect to winding up contained in this Act as amended by the 
Saving of pending pro- Companies (Amendment) Act, 1936, shall not apply to any com- 

ceedings for winding up. which the winding up has commenced before the b commence- 

ment of the Indian Companies (Amendment) Act, 1936, but every such 
^mpany shall be wound up in the same manner and with the same incidents as if the Indian 
CK)mpani6s (Amendment) Act, 1936 had not been passed.] 

[1882— S. 250, (1929) 19 and 20 Geo. V,C 23— S. 383.] 

SectiS^ Companies (Amendment) Act, 1938 (2 [II] of 1938), S. 18 for the original 

[b] i. e., 15-1-1937. 


SECTION 283— Note 1. 

[1] Offences under S. 4 (6) and S. 283 are non-eogni- 
^ble and cannot be investigated by the police under 
W 14 Or P C. However investigation of such offences 
hr police does not debar magistrate from trying them. 
(Vol 26) 1939 Rang 273 (274) : 40 Or L Jour 799, 
SECTION 284— Note 1. 

[11 In the following cases it was held that the 


winding up proceedings commenced before the Act of 
1^3 came into force were governed by the provisions 
contained in the old Act. (Vol 7) 1920 All 257 (258) 
(Setting aside of decree obtained by rfficial liquidator.) 
^ (Vol 10) 1923 Lab 98 (99). (Appeal). ^ (Vol 2) 

1916 Lab 213 (213) (Appeal) * (Vol J) 1914 Lab 611 
(512) : 1916 Pun Be No. 20. (No part of Act of 1913 
applies to pending liquidations.) 
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285. Every instrument of transfer or other document made before 
Saving of document, the commencement of this Act in pursuance of any enactment hereby 
repealed, shall be of the same force as if this Act had not been passed, 
and for the purposes of that instrument or document the repealed enactment shall be deemed 
to remain in full force. 

[1882— S. 251.] 

Former ^ registration 286. U) The offices existing at the commencement of this Act for 

offices, registers and re- registration of ioinistock companies shall be continued as if they had been 
gistrars, continued. gg^blished under this Aci 

(2) Eegisters of companies kept in any such existing offices shall respectively be deemed part 
of the registers of companies to be kept under this Act. 

0 ,^ ^ ^ ^ ^ ^ *] 

[a] Sub-section (3) was repealed by A. O. 


Savings for Indian Life 
Assurance Companies 
Act, 1912, and Provident 
Insurance Societies Act, 
1912. 


287. Nothing in this Act shall affect the provisions of the Indian 
Life Assurance Companies Act, 1912 a or of the Provident Insurance 
Societies Act, 1912a. 


[a] Both these Acts have now been repealed by the Insurance Act, 1938 (4 [IV] of 1938), S. 128. 


288. In sections 1 and IS of Act No. XXI of 1860a {for the 
rerjistraiion of Literary^ Scientific and Charitable Societies), the 
words ‘‘registrar of joinkstock companies” shall be construed to mean the 
registrar under this Act. 

[1882— S. 255] 

[a] The Societies Begistration Act, 1860. * ♦ 


Construction of “regis- 
trar of joint-stock eom- 
pauies^ in Act XXI of 
1860. 


Act not to apply to 289. Save as provided in sections ISS and 189, nothing in this Act 

Banks of Bengal, Madras shall he deemed to apply to the ^Bank of Bengal, the Bank of Madras and 
or Bombay. the Bank of Bombay. 

[1882— S. 256] 

[a] The reference to the Presidency Banks should now be construed as reference to the Imperial Bank of 
India : See the Imperial Bank of India Act, 1920 (47 [XLVII] of 1920), S. 32 (1). 


Application of Act to a[289A. The powers conferred by this Act on the Central 

non-trading companies Government shall, in relation to Companies with objects confined to 
with purely Provincial a angle Province which are not trading corporations, be powers of 
objects. Provincial Government.] 

[a] Inserted by A. 0. 

Bepeal of Acts and 290. (I) The enactments mentioned in the Fourth Sechedule are 

Savings. hereby repealed to the extent specified in the fourth column thereof ; 

Provided that the repeal shall not affect — 

{a) the incorporation of any company registered under any enactment hereby repealed ; 
nor 

{b) Table Ba in the Schedule annexed to Act No. XIX of 1857, or any part thereof, so 
far as the same applies to any company existing at the commencement of this 
Act ; nor 

(c) Table A^ in the First Schedule annexed to the ^Indian Companies Act, 1882, or any 
part thereof, so far as the same applies to any company existing at the com- 
mencement of this Act. 

SECTION 287 — Note 1. [2] A Company roistered under the Companies Act 

[1] The effect of S. 287 and S. 22, Life Assurance 1913 is subject to all the provisions of the Act of 1913 
Companies Act, is to incorporate into the Life Assn- and if if carries on life insurance business it is in addi* 
ranoe Oompauies Act the releyant prwisiong about fion subject to the further providons contained in the 

wmdtng up contained m the Companies Act indndmg . ‘ 

theprodsions contained in S. 166. (Vol 25) 1988 Bom ^ife Insurance Companies Act of 1912. (Vol2l)19S4 
182 (184). Oal 63 (64) ! 35 Or Ii Jour 492. 
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(2) All fees directed, resolutions passed and other things duly done under any enactment 
hereby repieaed, shall be deemed to have been directed, passed or done under this Act. 

(8) The mention of particular matters in this section or in any other section of this Act shall 
not prejudice the general application of section 6 of the General Clauses Act, 1897, with regard to 
the effect of repeals. 

S- 2; (1929) 19 and 20 Geo. V, C. 23— S. 382], 

‘al See Appendix I to this Act. 

'bj See Appendix, XI to this Act. 

cj Bepeaied by this Act. 

SCHEDULES. 

THE FIEST SCHEDULE. 

(See sections 2, 17, IS, 79, 266.) 

TABLE A. 

Bbgtjlations fob Management op a Company Limited by Shabes. 

Preliminary. 

1. In these regulations, unless the context otherwise requires, expressions defined in the 
Indian Companies Act, 1913, or any statutory modification thereof in force at the date at which 
these regulations become binding on the company, shall have the meanings so defined ; and words 
importing the singular shall include the plural, and vice versa, and words importing the masculine 
gender shall include females, and words importing persons shall include bodies corporate. 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I. Table A, Reg. 1] 

Business. 

* 2. The directors shall have regard to the restrictions on the commencement of business im- 

posed by section 103 of the Indian Companies Act, 1913, if, and so far as, those restrictions are 
binding ppon the company. 

Shares, 

8 . Subject to the provisions, if any, in that behalf of the memorandum of association of the 
company, and without prejudice to any special rights previously conferred on the holders of exist- 
ing shares in the company, any share in the company may be issued with such preferred, deferred 
or other special rights, or such restrictions, whether in regard to dividend, voting, return of share 
capital, or otherwise, as the company may from time to time by special resolution determine a^and 
any preference share may with the sanction of a special resolution be issued on the terms that it 
is or at the option of ihe company is liable to be redeemed.! 

[(1929) 19 and 20 Gao. V, C. 23 — Sc. I, Table A, Reg. 2] 

[a} Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 122. [15-1-1937]. 

5. If at any time the share capital is divided into different classes of shares, the rights 
attached to any class (unless otherwise provided by the terms of issue of the shares of that class) 
may aisnhject to the provisions of section 66 A of Ihe Indian Companies Act, 1913] be varied with 
the consent in writing of the holders of three-fourths of the issued shares of that class, or with the 
’sanction of an extraordinary resolution passed at a separate general meeting of the holders of the 
shares of the class. To every such separate general meeting the provisions of these regulations 
relating to general meetings shall mutatis mutandis apply, but so that the necessary quorum shall 
be two persons at least holding or representing by proxy one-third of the issued shares of the 
dasa. 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 3] 

[a] Ifmrted by the Indian Companies (Amendment) Act, 1986 (22 [XXII] of 1936), S. 122. [15-1-1937] 


giiage used in the Articles if it conveys meaning 
as that in Table A* is valid. (1896) A 0 461 (466). 

REGULATION 3— Note 1. 

[1] Where the articles of association provided that 
shares should be under the control of aireetors who 
might allot the same to such persons or on such terms 
as they deem fit, it awas held that the articles gave 
power, also to ctmtrol the character of shares .and to 
fs^ shkm [Vbl 2f0j 1^^ P D 39 (42^ (FO). 


TABLE ‘ A * REGULATIONS. 

TABLE A. (General) — Note 1. 

(1) Any provision in the articles of associafion 
an&gons to the provisions of Table *A* would be valid 
as ihe legislature b^s given a general sanction to 
T^hle ‘A\ (1896) 1 Ch 397 (406, 407). 

, {NoU. — See S. 18 Indian Companies Act, 1913). 

[2] By Table *A^ thp statute expressly givens an 

bedbne, unless the company 
thiniir^o^ to kaopl c^f wir own. Ahy Im- 
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5. No share shall be offered to the public for subscription except upon the terms that the 
amount payable on application shall be at least fire per cenfe. of the nominal amount of the share; 
and the directors shall, as regards any allotment of shares, duly comply with such of the pro- 
visions of sections 101 and 104 of the Indian Companies Act, 19i3, as may be applicable thereto. 

6. Every person whose name is entered as a member in the register of members shall, with- 
out payment, be entitled to a certificate under the common seal of the company specifying the 
share or shares held by him and the amount paid up thereon : Provided that, in respect of a share 
or shares held jointly by several persons, the company shall not be bound to issue more than one 
certificate, and delivery of a certificate for a share to one of several joint-holders shall be sufficient 
delivery to all. 

{See S. 108 (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A. Reg. 4] 

7. If a share certificate is defaced, lost or destroyed, it may be renewed on payment of such 
fee, if any, not exceeding eight annas, and on such terms, if any, as to evidence and indemnity 
as the directors think fit. 

[(1929) 19 and 20 Geo. V, C. 23— Sc. 1, Table A, Reg. 5] 

8 . a [Except to the extent allowed by section 54 A of the Indian Companies Act, 1913,] no 
part of the funds of the company shall be employed in the purchase of, or in loans upon the 
security of, the company’s sbarea 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 6] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936). S. 122. j[15>M937] 

Lien. 


9 . The company shall have a lien on every share (not being a fuUy-paid share) for all moneys 
(whether presently payable or not) called or payable at a fixed time in respect of that share, and 
the company shall also have a lien on all shares (other than fully. paid shares) standing registered 
in the name of a single person, for all moneys presently payable by him or his estate to the com. 
pany ; but the directors may at any time declare any share to be wholly or in part exempt from 
the provisions of this clause. The company’s lien, if any, on a share shall extend to all dividends 
payable thereon. 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 7] 

10. The company may sell, in such manner as the director thinks fit, any shares on which 
the company has a lien, hut no sale shall be made unless some sum in respect of which the lien 
exists is presently payable, nor until the expiration of fourteen days after a notice in writing, 
stating and demanding payment of such part of amount in respect of which the lien exists as is 
presently payable, has been given to the registered holder for the time being of the share, dr the 
^rson entitled by reason of his death or insolvency to the share. 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 8] 


REGULATION 7-Note 1. 

[ll Where the articles provided “if any certificate 
be lost or destroyed, then upon proof to the satisfac- 
tion of the directors, or in default of proof on such 
indemnity as the directors may deem adequate being 
given a new certificate in lieu thereof shall be given to 
the party entitled to such lost or destroyed certificate . 
It was held that the clause gave an absolute discre^on 
to the directors as to the indemnity to be furnished 
with which the Court would not interfere. (Vol 14) 
1927) Cal 947 (948). 

REGULATION 8-Note 1, 

fl] With certain safeguards created by the statute 
to protect the interests of creditors, shareholders and 
the public, the Act leaves the Company -to determme 
the extent, mode and the incidence of reduction, the 
application or 

proposed reduction may set free. (1894) A C 399 (all, 

regulation 9-Note 1. 

[1] UontSauy has Eta oh ahatta anS atviaenda flos 


on them but not on fees of directors. (Vol 24) 1937 
Lah 62 (63). 

[2] A provision in the articles of association which 
makes a shareholder’s debt to the Company a charge 
upon his shares applies even to shares of a person who 
becomes a shareholder subsequent to event incurring 
debt in respect of those debts. (Vol 6) 1919 Mad 1161 
(1163) (UB). 

I 

[3] Transmission of shares results by operation of 
law, and the shares on devolution continue - to be 
subject to any lieu on them for sums due to the com- 
pany. (Vol 30) 1943 Mad 743 (747). 

[4] If a member pledges his shares to a third party 
and the company has notice of the transaction the lieu 
on the shares is lost subsequent to the knowledge of 
the transaction. A company is deemed to have knowl- 
edge, where the managing director having all the 
powers of the board pledges his shares although in his 
private capacity. (Vol 20) 1933 AH 607 (607) : 55 
AH SIH. 
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11. The proceeds of the sale shall be applied in payment of such part of the amount in 
respect of which the lien exists as is presently payable, and the residue shall (subject to a like lien 
for sums not presently payable as existed upon the shares prior to the sale) be -paid to the person 
entitled to the shares at the date of the sale. The purchaser shall be registered as the holder of 
the shares, and he shall not be bound to see to the application of the purchase.money, nor shall his 
title to the shares be affected by any irregularity or invalidity in the proceedings in reference to 
the sale. 

[(1929) 19 and 20 Geo V, C. 23- Sc. I, Table A, Reg. 10] 

Galls on Shares, 

12. The directors may from time to time make calls upon the members in respect of any 
moneys unpaid on their shares, provided that no call shall exceed one.fourth of the nominal 
amount of the share, or be payable at less than one month from the last call ; and each member 
shall (subject to receiving at least fourteen days’ notice specifying the time or times of payments) 
pay to the company at the time or times so specified the amount called on his shares. 

[(1929) 19 and 20 Geo V, C. 23— Sc. 1, Table A, Reg. 11] 

13. The joint-holders of a share shall be jointly and severally liable to pay all calls in respect 
thereof. 

[(1929) 19 and 20 Geo V, C. 23— Sc. I, Table A, Reg. 12] 

15. If a sum called in respect of a share is not paid before or on the day appointed for 
payment thereof, the person from whom the sum is due shall pay interest upon the sum at the 
rate of five per cent, per annum from the day appointed for the payment thereof to the time of the 
actual payment, bnt the directors shall be at liberty to waive payment of that interest wholly or 
in part. 

[(1929) 19 and 20 Geo V, C. 23^Sc. I, Table A, Reg. 13] 

18. The provisions of these regulations as to payment of interest shall apply in the case of 
non-payment of any sum which, by the terms of issue of a share, becomes payable at a fixed time, 
whether on account of the amount of the share, or by way of premium, as if the same had 
become payable by virtue of a call duly made and notified. 

[(1929) 19 and 20 Geo V, C. 23~Sc. I, Table A, Reg. 14] 


REGULATION 12-Note 1. 


[1] Where the articles empower the board of 
directors to make calls upon the shareholders for the 
unpaid money on shares and fix * liability to pay at the 
time and place appointed, a resolution of the hoard 
alone can call such money. (Vol 13) 1926 Bom 341 
(348): 50 Bom 461. 

[2] Resolution for call without fixing time or place 
of payment is valid. Such details may be provided by 
a subsequent resolution or even direction. (Vol 20) 
1933 Bom 80 (82). 

[See however (Vol 13) 1926 Bom 341 (343) ; 50 
Bom 461 (DB)*(Vo 17) 1930 Bom 267 (270) : 34 Bom 
178 (pJB). (The resolution making the call must fix 
the time, place and the person to whom it is to be 
paid). 


[3] Where a resolution for call has already been 
passed, a formal resolution of the directors specifying 
the person to whom and the place where a call is to be 
necessary when the agent signs in notice 
01 calls by order of the board*’ as there is the pre- 
sumption that the agents act properly. en if the 
necessary it can be waived by the partv. 
(Vol 20) 1983 Bom 86 (83, 84) t 57 Bom 413 (DB). 


[4] Only a debt due in praesenti by the company 
can be set off against future calls on shares. (Vol 1) 
1914 Lab 483 (485) (DB). 

[5] When a suit to recover the call money has been 
barred by time, the fact that the mame is kept in the 
register as a shareholder and the share is forfeited 
only subsequently, does not revive the debt, as limita- 
tion does not run from the date of forfeiture. (Vol 20) 
1933 Oudh 285 (287) : 8 Luck 723 (DB). 

REGULATION 14— Note 1. 

[1] Interest under Reg. 14 is payable by a person as 
a shareholder. Therefore where a person’s shares are 
forfeited, he ceases to be a shareholder from the date 
of forfeiture and interest cannot be ordered subsequent 
to that date to the date of suit in the absence of any 
provision of law or contract. (Vol 19) 1932 All 342 
H 12) 1925 Bom 321 (322)1 

49^omn5 (DB). (But by virtue of the provisio^ 
contained in the Articles of Association, he may 
become a debtor to the company for the amount of 
calls, instalments interest and expenses due at the time 
of forfeiture and on that account, a new cause of 
action arises under that special contract between him 
ana tne company.) 
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16. The directors may make arrangements on the issue of shares for a difference between the 
holders in the amount of calls to be paid and in the times of payment, 

[ See S. 49 (1) (1929) 19 and 20 Geo V, G. 23— Sc. I, Table A, Reg. 15] 

17. The directors may, if they think fit, receive from any member willing to advance the 
same all or any part of the moneys uncalled and unpaid upon any shares held by him ; and upon 
all or any of the moneys so ad tranced may (until the same would, but for such advance, become 
presently payable) pay interest at such rate (not exceeding, without the sanction of the company 
in general meeting, six per cent.) as may be agreed upon between the member paying the sum in 
advance and the directors. 

[ See S. 49 (-2) (1929) 19 and 20 Geo V, C. 23— Sc. I, Table A, Reg. 16] 


Transfer and transmission of shares, . 

18. The instrument of transfer of any share in the company shall be executed both by the 
transferor and transferee, and the transferor shall be deemed to remain holder of the share until 
the name of the transferee is entered in the register of members in respect thereoL 

[ See S. 34. (1920) 19 and 20 Geo V. C 23-Sc. I, Table A, Reg. 17] 

19. Shares in the company shall be transferred in the following form, or in any usual or 
common form which the directors shall approve : 

I, A B of , in consideration of the sum of rupees paid to me by CD 

of (hereinafter called " the said transferee”)* do hereby transfer to the said trans- 
feree the share [or shares] numbered in the undertaking called the Company, 

Limited, to hold unto the said transferee, his executors, administrators and assigns, subject to the 
several conditions on which I held the same at the time of the execution thereof, and I, the said 
transferee, do hereby agree to take the said share [or shares] subject to the conditions aforesaid. 
As witness our hands the day of witness to the signatures of, etc’ 

[ (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 18] 


REGULATION 16-Note 1. 

[1] An agent of a company has no legal authority 
to enter into an agreement with a shareholder that the 
latter will not be liable for call money on shares subs- 
cribed. Such an agreement is a fraud upon the credi- 
tors and sbarehold.rs of the company. It amounts 
only to a personal arrangement between the share- 
holder and the agent. (Vol 4) 1917 P G 267 (269j (P G). 
(Gase from Quebec). 

regulation 17— Note 1. 

[1] A conipany by the issue of a share creditors 

with a definite sum as paid thereon does not become a 
debtor to its share-holder in respect of that full amount. 
A company is in no sense debtor to capital. (Vol 17) 
(P^ ^ ^ Ind 'App 152 : 54 Bom 437, 

REGULATION 18 -Note 1. 

[X] A transfer not in compliance with the articles 
though it carries lo the person who is subsequently 
entered as transferee the equitable and legal interest 
to require the company to register the ti?.nsfer doe« not 
create a legal title to the share until registration. 
(Vol 15) 1928 All 481 (489): 50 All 695 (DBl 

[2] When an order is issued under 0, 21 R. 79 (3) 
Civil F 0 the company acting through the secretary or 


proper officer, could not make a transfer of the shares 
to anybody else. {Vol 10) 1923 Mad 241 (244, 246): 45 
Mad 537 (DB). 

fS] Where the plaintifi by delivery of signed transfer 
forms in blank to the broker enables him to give title 
to the defendant, who is a bona fide purchaser for 
value without notice, plaintiS is estopped from asser- 
ting any right to the shares. (Vol 9) 1922 Bom 303 
(319): 46 Bom 489 (DB). 

[4] Delivery of share certificates in blank passes not 
the property in the shares but a legal and equitable 
title, which cannot be defeated by the registered owner, 
or others deriving title from him. (Vol 9) 1922 Bom 
303 (313) : 46 Bom 489 (DB). 

[■5] When a share of a company is sold in Court 
auction, the court need not execute a transfer. (Vol 15) 
1928 Mad 671 (578). (DB) ({Vol 3) 1916 Bom 147: 41 
Bom 76 aud (Vol 10) 1923 Mad 241:45 Mad 537 Dis- 
tinguished). 

[6] Where shares are sold whether by private treaty 
or by public sale, to the exclusion of dividends due 
thereon the pureba'se cannot deprive the original owner 
of his right to dividend for the period anterior to the 
sale though declared subsequently. (Vol 17; 1930 AU 
615 (617) (DB), V / 
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20. The directors may decline to register any transfer of shares, not being fuUy-paid shares, 
to a person of whom they do not approve, and may also decline to register any transfer of shares 
on which the company has a lien. The directors may also suspend the registration of transfers 
during the fourteen days immediately •‘preceding the ordinary general meeting in each year. The 
directors may decline to recognise any instrument of transfer unless — 

{a) a fee not exceeding two rupees is paid to the company in respect thereof ; and 

(h) the instrument of transfer is accompanied by the certificate of the shares to which it 
relates, and such other evidence as the directors may reasonably require to 
show the right of the transferor to make the transfer. 

®[If the directors refuse to register a transfer of any shares, they shall within two months 
after the date on which the transfer was lodged with the company send to the transferee and the 
transferor notice of the refusal.] 

[(1929) 19 and 20 Geo. V, C. 23— Sc. 1, Table A. Reg, 19] 

[a] Inserted by the Indian Campanies (Amendment) Act, 1936 (22 [XXII] of 1936) S. 122. [15-1-1937.] 

21- The executors or administrators of a deceased sole holder of a share shall he the only 
persons recognised by the company as having any title to the share. In the case of a share regis- 
tered in the names of two or more holders, the survivors or survivor, or the executors or adminis- 
trators of the deceased survivor, shall be the only persons recognised by the company as having 
any title to the share. 

\See S. 35 (1929) 19 and 20 Geo, V, C. 23— Sc I, Table A, Reg. 20] 

22. Any person becoming entitled to a share in consequence of the death or insolvency of a 
member shall, upon such evidence being produceed as may from time to time be required by the 
directors, have the right, either to be registered as a member in respecb of the share or, instead of 
being registered himself, to make such transfer of the share as the deceased or insolvent person 
could have Inade ; but the directors shall, in either ease, have the same right to decline or suspend 
registration as they would have had in the case of a transfer of the share by the deceased or 
insolvent person before the death or insolvency. 

[ See Sa. 35, 160, 161, (1929) 19 and 20 Geo. V.C. 23— Sc. I, Table A, Reg. 21] 

23. A person becoming entitled to a share by reason of the death or insolvency of the holder 
shall be entitled to the same dividends and other advantages to which he would be entitled if he 
were the registered holder of the share, except that he shall not, before being registered as a mem. 
her in respect of the share, be entitled in respect of it to exercise any right conferred by member, 
ship in relation to meetings of the company. 

[ (1929) 19 and 20 Geo. V, C 22— Se, I, Table A, Reg. 22] 


REGULATION 20— Note 1. 

[1] Whether sale of shares is made by a private 
individual or by a Court, the buyer gets merely the 
property in the shares plus limited right to have the 
transfer registered; provisions of 0. 21 R 79 Civil T C 
do not mean that the directors are compellable to 
accept the purchaser as transferee. (Vol 3) 1916 Bom 
147 (148, 149 150); 41 Bom 76 (DB). 

[2] A transfer of a share cannot take efiect without 
the sanction of the company. (Yol 14) 1927 Lab 797 
(797) (DB). 

[3] It is in the discretion of the company to recog- 
nise or not a transfer, whether the same is private or 
by court-auction, (Vol 10) 1923 Mad 241 (242): 45 Mad 
537 (DB), 

REGULATION 21— Note 1. 

[1] Regulations 21 and 22 which follow closely 
Regs. 20 and 21 of Table A, English Companies Act of 
1029, while appropriate to a system such as that 
prevailing in England under which a legal title from a 
aecfased person can only be traced either through 
probate or through letters of administration are hardly 


so appropriate to a system under which a legal title by 
devolution may be obtained apart altogether from and 
without either probate or letters of administration. 
(Vol 23) 1936 Rang 52 (53). 

[2] It is not within the legal competence of any 
company to lay down any condition regulating the 
grant of letters of administration in contravention of 
any statutory enactment relating thereto. (Vol 17) 1930 
All 82 (83) (DB). 

[3] Where the property belongs to a joint Hindu 
family, a person claiming by survivorship is not en- 
titled to a grant of the letters of administration to any 
portion of such property. This rule is applicable to 
cases where the property is joint and applies even 
where the property consists of shares of a company 
acquired by members -or a joint Hindu family with 
joint funds. (Vol 17) 1930 All 82 (83) (DB). 

Such is the decision, even in ease the articles of 
association provided that the executors or administra- 
tors of a deceased shareholder are the only persons 
recognised by the company as bearing a title to the 
shares ) 

[But se9 (Vol 23) 1936 Rang 52 (54)] 
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Forfeiture of Shares, 

2^. If a member fails to pay any call or instalment of a call on the day appointed for 
pavment thereof, tha directors may, at any time there daidng such time as any part of such 
call or instalment remains unpaid, serve a notice on b.m reian'ii^ payment of so much of the call 
or instalment as is unpaid, together with any interest which may have accrued. 

[ (1929) 19 and 20— Geo. V, C. 23— Sc. I, Table A, Reg. 23] 

25. The noDiee shall name a further day (not earlier than the expiration of fourteen days, 
from the date of the notice) on or before which the payment required by the notice is to be made, 
and shall state that, in the event of non-payment at or before the time appointed, the shares in 
respect of which the call was made will be liable to be forfeited. 

[ (1929) 19 and 20 Geo. V, C. 23—Sc I, Table A. Reg. 24.] 

26. If the requirements of any such notice as aforesaid are not complied with, any share in 
respect of which the notice has been given may at any time thereafter, before the payment required 
by the notice has been made, be forfeited by a resolution of the directors to that effect. 

[ (1929) 19 and 20 Goo. V. C 23— Sc. I, Table A, Reg. 25.] 


REGULATION 24-Noie 1. 

[1] Articles of association provided that a contract 
entered into by directors and assented to by the 
company in a general meeting be deemed absolutely 
unimpeachable ; subsequently the directors contracted 
with a share-holder to cancel forthwith all his shares 
which where not fully paid up. It was assented to in a 
meeting. But the shares were not cancelled till the 
company went into liquidation. Seld the agreement 
for cancelletion of shares could not be impeached^ and 
that the share-holders name should not be on the list of 
contributories. (136S) 7 Eq 129 (137). 

[2] The f^.ilure of the directors to appoint the place 
at which and the persons to whom the call money to 
be pail renders the resolution and the notices of calls 
invalid and there can be no forfeiture of the shares for 
non-payment of the calK (Yol 29) 1942 Cal 516 (521) : 
I L B (1942) Gal 132. 

[3] A notice is bad if it requires payment of too 
large a sum and of sums not due. A forfeiture based 
upon, failme to pav in compliance with such a notice is 
ultra vires, (Yol. 29) 1942 Oal 516 (521) :I L R (1942) 
X Cal 132. 

regulation 25— Note 1. 

[1] The articles provide for issue of notices for the 
protection of shaie holders- The provisions can be 
waived by individual share-holders. (Yol 25) 1938 P 0 
284 (2891: ILE (1939) Kar (PC) 16: ILR (1939) Lab 1 
(PC), 

[2] Mere notice of forfeiture does not excuse from 
payment of call^. (Yol 18) 1931 Pat 44 (46): 10 Pat 
249 (DB). 

[3] The company only has the option to forfeit or 
not;defaulting share-holder will continue to be a member 
until it is exercised though articles provide for forfei- 
ture ipso facto on default He cannot insist on the 
clause being acted upon. (Yol 2) 1915 Lah 358 (359): 
1915 Pun Re No. 36. 

REGULATION 26— Synopsis. 

1. Forfeiture. 

2. Surrender. 

1. Forfeiture. — [1] A forfeiture of shares which 
involves reduction of company's capital, can only be 
carried out under the articles of asssoeiation of the com- 
pany where the call has been validly made and that call 


has not been paid. VTbere no call has been made the 
forfeiture is outside the powers of the company and 
hence invalid. (Yol 20) 1933 Bom 80 (81) : 57 Bom 
413* (Yol 2) 1915 Lah 358 (359): 1915 Pun Be No. 36. 
(For a valid forfeiture of shares there must be also inten- 
tion to forfeit and intention must be actually carried 
into effect). 

[2] In the matter of forfeiture, technicalities must be 
strictly observed. (Yol 25) 1938 PG 284 (288, 289) ; 
ILR fl939) Kar (PC) 16: ILB (1939) Lah 1 (PC) * (Yol 
29) 1942 Cal 516 (521): ILR (1942) 1 Oal 132 * (Yol 2) 
1915 Lah 109 (109): 1915 Pun Re No. 37. 

[3] Arrangement made with a share-holder that on 
payment of money his shares be declared forfeited on 
non-payment of a call, is %iltra vires the power of direc- 
tors and a fraud on the sharer-holders. Lapse of time 
makes no diSerence. (1866) 1 Oh 161 (169). 

[4] Where memorandum of association gives direc- 
tors no power to forfeit shares an unauthorized forfei- 
ture can be set aside. (Yol 17) 1930 Bom 267 (270) : 
54 Bom 178 (DB). 

[5] It is not only the person whose shares are being 
forfeited that can insist on the conditions prescribed for 
the forfeiture but also a creditor. (Yol 25) 1938 P C284 
(2891: XLR (1939) Kar PC 16: ILB (1939) Lah 1 (PC)* 
(Yol 29) 1942 Cal 516 (521) : ILB (1942) Gal 132. 

[6] A share-holder may waive a notice as required to 
be served by Beg. 25 but thereby the directors will not 
be invested with power to forfeit shares for non-pay- 
ment of calls not yet due. (Yol 25) 1938 PC 284 (289): 
ILR (1939) Kar (PC) 16: ILR (1939) Lah 1 (PC)* (Yol 
29) 1942 Oal 516 (521): ILR (1942) 1 Cal 132. 

[7] Where a company without any resolution forfeits 
the share of a person, and such person does not 
challenge the forfeiture for two years, the irregularity 
should be deemed to have been waived and the com- 
pany cannot revoke the forfeiture. (Yol 20) 1933 Bom 
80 (84): 57 Bom 413 (DB). 

[8] Forfeiture of shares in absence of a notice 
required by the articles is invalid. (Yol 8) 1921 All 135 
(136) (DB). 

[9] Although the notices issued by the Directors 
state that if the amounts called were not paid on the 
date specified the shares would be forfeited, in the 
absence of a resolution by the directors actually forfmt- 
ing the shares as required under the articles of 

229 A. Hi. 
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27. A forfeited share may be sold or otherwise disposed of on'such terms and in such man- 
ner as the directors think fit, and at any time before a sale or disposition the forfeiture may be 
cancelled on such terms as the directors think fit. 

[ (1929) 19 and 20 Geo. V, C. 23— Sc. I. Table A, Reg. 26.] 

28. A person whose shares have been forfeited shall cease to be a member in respect of the 
forfeited shares, but shall, notwithstanding, remain liable to pay to the company all moneys which 
at the date of forfeiture, were presently payable by him to the company in respect of the shares, 
but his liability shall cease if and when the company received payment in full of the nominal 
amount of the shares. 

[ (1929) 19 and 20 Geo. V. C. 23— Sc. I. Table A, Reg. 27.] 


Regulation 26 (contd,) 

association of tie company, there is no valid forfeiture, 
(Vol 21) 1934 Lab 1015 (1016) ^{Vol 18) 1931 Pat 44 
(46) ; 10 Pat 249 (DB). 

[10] Forfeiture due to failure to pay in response to a 
notice wherein the place and day of payment are not 
mentioned is not legal. (Vol 31) 1944 Had 322 (323) : 
IIiR(1944) Mad 798 (DB). 

[11] Where a valid resolution of the directors declares 
shares to be forfeited, mere continuance of the owner’s 
name on the share register is of .no consequence. (1867) 
4 Eq. 233 (238). 

[12] There can be no ratification of ultra vires acts 
of dirsetors without an intention to ratify and there can 
be no intention to ratify without knowledge of the 
illegaHty of the forfeiture. (Vol 25) 1938 PC 284 (289): 
ILR (1939) Ear (PO) 16: ILB (1939) Lah 1 (PC). 

[13] Certain share-holders who received notice that 
if there was failure to pay by a certain date call in res- 
pect of allotment money, shares would be forfeited 
failed to pay. The Board of directors passed a resolu- 
tion forfeiting the shares of certain other persona but 
the names of these share-holders were not included. It 
was held that the company continued to treat these as 
share-holders. (Vol 27) 1940 Mad 873 (874). 

[14] Where the Directors have once validly exercised 
the power of forfeiture, they or the company cannot 
revoke the forfeiture subsequently, without the consent 
of the share-holder, on the ground that there were some 
irregularaties in their own procedure. (Vol 17) 1930 
Bom 267 (270) : 54 Bom 178 (DB). 

[15] Where certain signatories of the memorandum 
and articles of association of a company had undertaken 
to purchase a certain number of shares but there was 
no term in the articles by which the signatories were to 
pay the amount on a particular date nor was any date 
fixed by the board of directors and having failed to pay 
the prescribed amount before the prescribed date fixed 
by the directors their shares were forfeited. Held that 
such amount was not presenty due and hence their 
shares were not liable to forfeiture. (Vol 26) 1939 All 
739 (743). 

[16] A compromise by director of unpaid calls under 
guise of forfeiture is ultra vires and invalid though 
beneficial to the company, unless expressly ratified by 
all the share-holders or unless all, with notice or knowl- 
edge acquiesced in what has been done. (Vol 17) 1930 
Bom 267 (270); 64 Bom 178 (DB). 

2. Suxxenddx. — [1] The principle applicable to 
to cases of surrender is that surrender is good if it 
amounts to forfeitures. A company cannot by a resolution 


of its directors accept surrender of shares unless its aet 
can be brought within rules relating to forfeiture- 
(Vol 15) 1928 Lah 240 (241), ((1870) 5 Oh App 22 Dist- 
inguishing) * (1928) 110 Tnd Cas 421 (422) (Lah). * 

(Vol 11) 1924 Mad 703 (704) (Though the articles 
authorised acceptance of surrender, it will not be valid 
unless it took place in circumstances which will justify 
forfeiture). * (Vol 21) 1934 Sind 39 (43). 

[2] Persons who set up a plea of surrender should 
prove that there was a surrender and that it was accept- 
ed by the directors. (Vol 25) 1938 Sind 187 (188) ; 32 
Sfnd LE 167 (DB). 

REGULATION 27— Not© 1. 

[l] Where the language of the articles implied an 
interval between forfeiture and disposal of the shares if 
was held that there was no obligation on the directors 
to sell or ascertain the value of a forfeited share the 
moment it was forfeited. (Vol 22) 1935 Lah 190 (191) 

REGULATION 28-Note 1. 

[1] When forfeiture of shares occurs for non-payment 
of money and the share holder c<>ases to be a member of 
the Company, he ceases to he liable to pay any further 
moneys in his capacity as share-holder and any further 
liability of the defendant must be based on some 
separate contract making him liable to nay these 
moneys after he had ceased to be a share-holder. (Vol 
21) 1934 Bom 97 (97i (DB) (Vol 15) 1928 Bom 252 
(253): 52 Bom 477 (DB). 

[2] When one ceases to be a share-holder as a con- 
sequence of forfeiture, no interest could be allowed 
after date of forfeiture and before the suit in the 
absence of any provision of law or eentract. (Vol 19) 
1932 All 342 (343, 344): 54 All 541 (DB). 

[3] Official liqu’dator cannot take advantage of any 
irregularity in the procedure of the directors in forfeit- 
ing the shares, so long as the directors were acting 
intra vires and bona fide, (Vol IG) 1929 Lah 70 (71). 

[4] Subscriber of share failing to pay part of call 
money and shares forfeited — Company involuntary 
liquidation— Suit by liquidator for recovery of balance 
within three years of forfeiture but -beyond three years 
of default. Held that suit was governed by Art, 115 
Ijimitation Aet, and filed within time (Vol 19) 1932 All 
342 (343): 54 All 541 (DB) # (Vol 15) 1928 Bom 252 
(253): 52 Bom 477 (DB). 

[.5] A person whose shares have been forfeited is 
liable with regard to unpaid calls not as a contributory 
either as a present or part member but as a debtor to 
the company. (Vol 15) 1928 Bom 252 (253) ; 52 Bom 
477 (DB). 
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29. A duly verified declaration in writing that the declarant is a director of the company, 
and that a share in the company has been duly forfeited on a date stated in the declaration, -shall 
be conclusive evidence of the facts therein stated as against all persons claiming to be entitled to 
the share, and that declaration, and the receipt of the company for the consideration, if any, given 
for the share on the sale or disposition thereof, shall constitute a good title to the share, and the 
person to whom the share is sold or disposed of shall be registered as the holder of the share and 
shall not be bound to see to the application of the purchase-money (if any), nor shall his title to 
the share be affected by any irregularity or invalidity in the proceedings in reference to the 
forfeiture, sale or disposal of the share- 

[ (1929) 19 and 20 Geo. V, C. 23— Sc. I. Table A, Reg. 28] 

30. The provisions of these regulations as to forfeiture shall apply in the ease of non-pay- 
ment of any sum which, by the terms of issue of a share, becomes payable at a fixed -time, whether 
on account of the amount of the share, or by way of premium, as if the same had been payable by 
virtue of a eall duly made and notified. 

[(1929} 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 29] 

Conversion of shares into stock. 

31. The directors may, with the sanction of the company previously given in general meet- 
ing, convert any paid-up shares into stock, and may with the like sanction re-convert any stock 
into paid-up shares of any denomination. 

[See Ss. 50 (1) (c), 52; (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 30] 

32. The holders of stock may transfer the same, or any part thereof, in the same manner, 
and subject to the same regulations, as and subject to which, the shares from which the stock 
arose might previously to conversion have been transferred, or as near thereto as circumstances 
admit ; but the directors may, from time to time fix the minimum amount of stock transferable 
and restrict or forbid the transfer of fractions of that minimum, but the minimum shall not 
exceed the nominal amount of the shares from which the stock arose. 

[(1929) 19 and 20 Geo. V, C. 23— Se. I. Table A, Reg. 31] 

33. The holders of stock shall, according to the amount of the stock held by them, have the 
same rights, privileges and advantages as regards dividends, voting at meetings of the company, 
and other matters, as if they held the shares from which the stock arose, but no such privilege or 
advantage (except participation in the dividends and profits of the company) shall be conferred by 
any such aliquot part of stock as would not, if existing in shares, have conferred that privilege or 
advantage. 

[(1929) 19 and 20 Geo. V. G. 23-Sc. I, Table A. Reg. 32] 

34. Such of the regulations of the company (other than those relating to share-warrants), as 
are applicable to paid-up shares shall apply to stock, and the words “share” and “share-holder” 
therein shall include “stock” and ‘*stockholder-” 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 33] 

Share^ioarrants, 

85. The company may issue share-warrants, and accordingly the directors may in their dis- 
cretion, with respect to any share which is fully paid up, on application in writing signed by the 
person registered as holder of the share, and authenticated by such evidence (if any) as the direa 
tors may from time to time require as to the identity of the person signing the request, and on 
receiving the certificate (if any) of the share, and the amount of the stamp-duty on the warrant 
and such fee as the directors may from time to time require, issue under the company’s seal a 
warrant, duly stamped, stating that the bearer of the warrant is entitled to the shares thei^ein 
specified, and may provide by coupons or otherwise for the payment of dividends, or other moneys 
on the shares included in the warrant. 

86. A share-warrant shall entitle the bearer to the shares included in it, and the share shall 
be transferred by the delivery of the share-warrant, and the provisions of the regulations of the 
comp any with respect to transfer and transmission of shares shall not apply thereto. 
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87* The bearer of a share-warrant shall, on surrender of the warrant to the company for 
cancellation, and on payment of such sum as the directors may from time to time prescribe, be 
entitled to have his name entered as a member in the register of members in respect of the shares 
included in the warrant. 

38. The bearer of a share-warrent may at any time deposit the warrant at the office of 
the csompany, and so long as the warrant remains so deposited, the depositor shall have the same 
right of signing a requisi tion for calling a meeting of the company, and of attending and voting 
and exereing the other xjrivileges of a member at any meeting held after the expiration of two 
dear days from the time of deposit, as if his name were inserted in the register of members or the 
holder of the shares included in the deposited warrant. Not more than one person shall be recog- 
nised as depositor of the share-warrant. The company shall, on two days’ written notice, return the 
deposited share-warrant to the depositor. 

39. Subject as herein otherwise expressly provided, no person shall, as bearer of a share, 
warrant, sign a requision for calling a meeting of the company, or attend, or vote or exercise any 
other privilege of a member at a meeting of the company, or be entitled to receive any notices 
from the company ; but the bearer of a share-warrant shall be entitled in all other respects to the 
same privileges and advantages as if he were named in the register of members as the holder of 
the shares included in the warrant, and he shall be a member of the company. 

50. The directors may, from to time, make rules as to the terms on which (if they shall 
think fit) a new share-warrant or coupon may be issued by way of renewal in case of defacement, 
loss or destruction. 


Alteration of GapitaL 

41. The directors may, with the sanction of a[the company in general meeting], increase the 
share capital hy such sum to be divided into shares of such amount, as the resolution shall 
prescribe. 

[See S. 50 (1929) 19 and 20 Geo. V, C. 23— Sch. I, Table A, Reg. 34] 

[a] Substituted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 122, for “an 
extraordinary resolution of the company”. [15-1-1937.] 

42. Subject to any direction to the contrary that may be given by the resolution sanctioning 
the increase of share capital, all new shares shall, before issue, be offered to such persons as at the 
date of the offer are entitled to receive notices from the company of general meetings in propor- 
tion, as nearly as the circumstances admit, to the amount of the existing shares to which they are 
entitled. The offer shall be made by notice specifying the number of shares offered, and limiting 
a time within wh^ch the offer, if not accepted, will be deemed to be declined, and after the 
expiration of that time, or on the receipt of an intimation from the person to whom the offer is 
made that he declines to accept the shares offered, the direcfcoift may dispose of the same in such 
manner as they think most beneficial to the company. The directors may likewise so dispose of 
any new shares which (by reason of the ratio which the new shares bear to shares held by pe'^rsons 
entitled to an offer of new shares) cannot, in the opinion of the directors, be conveniently offered 
under this article. 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I. Table. A, Reg. 35] 

43. The new shares shall be subject to the same provisions with reference to the payment of 
calls, lien, transfer, transmission, forfeiture and otherwise as the shares in the original share 
capital. 

[(1929) 19 and 20 Geo. V, C. 23— Sc I, Table A. Reg. 36] 


REGULATION 42— Note 1. 

[1] Whetber a suit by a share-holder for a declaration 
that allotment of new shares in consequence of a resolu- 
tion, is in itself invalid, deciding to increase the capital 
ot the company by is^e of new shares to certain persons 
is Illegal and that they chunot act as share-holders of 


the company isjaot maintainable. Even assuming that 
such a suit lies, it is bad under tho proviso of section 
42, Specific Relief Act, for want of consequential relief 
such as rectification of the register, removal of the 
names of those share-holders and prayer for in junction. 
(Vol 19} 1932 Cal 714 (715) (DB). 
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44. The company may, by ^[ordinary resolution], — 

(a) consolidate and divide its share capital into shares of larger amount than its 
existing shares ; 

{&) by sub-division of its existing shares or any of them, divide the whole or any part of 
its share capital into shares of smaller amount than is fixed by the memorandum of 
association, subject, nevertheless, to the j)rovisions of paragraph (,d) of sub-section 
(I) of section 60 of the Indian Companies Act, 1913 ; 

(c) cancel any shares which, at the date of the passing of the resolution, have not been 
taken or agreed to be taken by any person ; 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I. Table A. Reg. 37] 

b[Ht * * * * *] 

[a] Sub$Uiute& by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. X22 for ‘‘special 

resolution**. [16-1-1937] 

[b] 01. (d), was repealed, ibid. 

®‘[MA The company may, by special resolution, reduce its share capital in any manner and 
with, and subject to any incident authorised and consent required, by law.] 

[ (1929) 19 and 20 Geo. V, C. 23— Sc- I. Table A, Reg. 38.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1938) (22 [XXII] of 1936, S. 122) [16-1-1937] 

General Meetings. 

48. The statutory general meeting of the company shall be held within the period required 
by section 77 of the Indian Companies Act, 1913. 

46. A general meeting shall be held ^’[within eighteen months from the date of its incor- 
poration and thereafter once at least in every year] at such time (not being more than fifteen 
months after the holding of the last preceding general meeting) and place as may be prescribed 
by the company in general meeting, or, in default, at such time in the month following that in 
which the anniversary of the company’s incorporation occurs, and at such place as the directors 
shall appoint In default of a general meeting being so held, a general meeting shall be held in 
the month next following, and may be called by any two members in the same manner as nearly 
as possible as that in which meetings are to he called by the directors. 

[ (1929) 19 and 20 Geo. V. C.- 23— Sc- 1, Table A, Reg. 39] 

[a] Substituted for ‘‘once in every year’* by the Indian Companies (Amendment) Act, 1936 (22 [XXIU 
of 1936), S. 122 [15-1-193?]! 

47. The above-mentioned general meetings shall be called ordinary meetings ; att other 
general meetings shall be called extraordinary. 

[(1929) 19 and 20 Geo V, C. 23 — Sc. 1, Table A, Reg. 40] 

48. The directors may, whenever they think fit, caU an extraordinary general meeting, and 
extraordinary general meetings shall also be called on such requisition, or in default, may be calleiS 
by such requisitionists, as provided by section 78 of the Indian Companies Act. 1913. J1 at any 
time there are not within British India sufficient directors capable of acting to form a quorum, any 
director or any two members of the company may call an extraordinary general meeting in the* 
saiue manner as nearly as possible as that in which meetings may be called by the directors. 

ISee S. 78 (1929) 19 and 20 Geo. V, C. 23 — Sc. I, Table A, Reg. 41] 

Proceedings at General Meeting. 

49. ^'[Subject to the provisions of sub-section (J9) of section 81 of the Indian Companies Act, 
1913, relating to special resolutions] , fourteen days’ notice at the least (exclusive of the day on 
which the notice is served or deemed to be served, but inclusive of the day for which notice is 
given) specifying the place, the day and the hour of meeting and, in case of special business, the 
general nature of that business, shall be given in manner hereinafter mentioned, or in such other 
manner, if any, as may be prescribed by the company in general meeting, to such persons as are, 
under ®'[the Indian Companies Act, 1913, or] the regulations of the company, entitled to receive 
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such notices from the company ; but b[the accidental omission to give notice to or the non-receipi 
of noMce] by any member shall not invalidate the proceedings at any general meeting. 

iSee Ss. 76, 79. (1929) 19 and 20 Geo. V, C. 23— Sc. I. Table A, Regs. 42 , 43.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 [22 [XXII] of 1936), S. 122. [16-1-1937] 

[b] Substituted, ibid, for “ non-reoeipt of the notice”, 

50. All business shall be deemed special that is transacted at an extraordinary meeting, and 
all that is transacted at an ordinary meeting with the exception of sanctioning a dividend, the 
consideration of the accounts, balance sheets and the ordinary report of the directors and auditors, 
the election of directors and other ofldcers in the place of those retiring by rotation,, and the flying 
of the remuneration of the auditors. 

[ (1929) 19 and 20 Geo. V, C 23— Sc. I. Table A, Reg. 44], 

81. No business shall be transacted at any general meeting unless a quorum of members is 
present at the time when the meeting proceeds to business ; save as herein otherwise provided, 
a [two members in the case of a private company and five members in the of any other com 
pany] personally present shall be a quorum. 

[ (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 46] 

[a] Substituted for “three members” by the Indian Companies (Amendmett) Act, 1936 (22 [XXII] of 1936) 
S. 122. [15-1-1937] 

52. K within half an hour from the time appointed for the meeting a quorum is not present, 
the meeting, if called upon the requiation of members, shall be dissolved ; in any other case, it 
shall stand adjourned to the same day in the next week at the same time and place, and, if at ' the 
adjourned meeting a quorum is not present within half an hour from the time appointed for the 
meeting, the members present shall be a quorum. 

[ (1929) 19 and 20 Geo. V, C. 23-Sc. I, Table A, Reg. 46] 

53. The chairman, if any. of the board of directors shall preside as chairman at every 
genecai meeting of the company. 

[ (1929) 19 and 20 Geo. V.-C. 23_Se. I. Table A, Reg. 47] 

5§. If there is no such chairman, or if at any meeting he is not present within fifteen 
minutes after the time appointed for holding the meeting, or is unwilling to act as chairman, the 
members present shall choose some of their number to be chairman. 

[ (1929) 19 and 20 Goo V, C. 23— Sc. I, Table A, Reg. 48.] 

88. The diairman may, with the consent of any meeting at which a quorum is present (and 
shall if so directed by the meeting), adjourn the meeting from time to time and from p lace to place 
but no business shall be transacted at any adjourned meeting other than the business left nnfinialna^’ 
at the meeting from which the adjournment took place. When a meeting is adjourned for ten days 
or more, notice of the adjourned meeting shall be given as in the case of an original meeting. 
Save as aforesaid, it shall not be necessary to give any notice of an adjournment or of the busi! 
ness to be transacted at an adjourned meeting. 

[ (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 49]. 


56. At any general meeting a resolution put to the vote of the meeting shall be decided on 
a show of hands, unless a poll is (before or on the declaration of the result of the show of hands) 
demanded a[in accordance with the provisions of clause (c) of sub-section (I) of section 79 of the 
Indian Companies Act, Vn of 1913] and unless a poll is so demanded, a declaration by the nha.ir 
man that a resolution has, on a show of hands, been carried, or carried unanimously, or by a 


REGULATION 5S— Note 1. 

[1] Where the articles empower the chairman to 
adjourn any meeting with its consent, the chairman has 
discretion to adjourn, which he can exercise with the 
consent of the meeting* But if the meeting desires an 
adjoun^nent the chairman is not necessarUy bound to 
adjourn, (Vol 11) 1924 Bom 102 (104): 47 Bom 915, 

W Mere absence of any provisions in the articles 
with regard to adjournment does not prohibit 


purpose. 


meeting to adjourn itself for bona fide 
(Vol 12} 1925 Mad 1216 (1220) (DB). 

regulation 56— Note 1. 

[1] The minutes of meeting are •prime facie evidence 

the meeting. (Vol 12)1925 Bom 49 

IbOJ (DB). 

[2] This regulation is deemed to be included in all 
articles of association* See Sec. 17 (2). 
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particular majority, or lost, and an entry to that eflfeet in the book of the proceedings of the 
company shall be conclusive evidence of the fact, without proof of the number or proportion of 
the votes recorded in favour of, or against, that resolution. 

[ (1929) 19 and 20 Geo, V, C. 23— Se.I, Table A. Reg. 50] 

[a] Substituted, for ‘by at least three members* by the Indian Companies (Amendment) Act, 1938 (2 [II] of 
1938) S. 19. [26-2-1938] 

57. If a poll is duly demanded, it shall be taken in such manner as the chairman directs, 
and the result of the poll shall be deemed to be the resolution of the meeting at which the poll was 
demanded. 

[ (1929) 19 and 20 Geo. V, a 23— Sc. I, Table A. Reg. 51] 


68. In the case of an equality of votes, whether on a show of hands or on a poll, the chair- 
man of the meeting at which the show of hands takes place, or at which the poll is demanded, 
shall be entitled to a second or casting vote. 

[{1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 52] 

59. A poE demanded on the election of a chairman or on a question of adjournment shall 
be taken forthwith. A poll demanded on any other question shall be taken at such time as the 
chairman of the meeting directs. 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 53] 


Votes of Members, 

60. On a show of hands every member present in person shall have one vote, a [On a poll 
every member shall have one vote in respect of each share or each hundred rupees of stock held 
by him.] 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 54] 

[a] SuhsHtuted by the Indian Gompiaies (Amendment) Act, 1936 (22 [KXII] of 1936) S. 122, for * On a 
poll every member shall hive one vote for each share of which heU the holder.” [15-1-1937] 

61. In the case of joiut-holdars, the vote of the senior who tenders a vote, whether in person 
or by proxy, shall be accepted to the exclusion of the votes of the other joint-holders : and for 
this purpose seniority shall be determined by the order in which the names stand in the register of 
members. 

[(1929) 19 and 20 Geo. V, C 23— Sc. I, Table A, Reg. 55] 

62. A member of unsound mind, or in respect of whom an order has beau made by any 
Court having jurisdiction in lunacy, may vote, whether on a show of hands or on a poll, by his 
committee or other legal guardian, and any such committee or guardian may, on a poE, vote by 
proxy. 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 56] 

63. No member shall be entitled to vote at any general meeting unless all calls or other 
sums presently payable by him in respect of shates in the company have been paid. 

[(1929) 19 and 20 Geo. V, 23— Sc. I, Table A, Reg 57.] 

64. - On a poll votes may be given either personally or by proxy : Provided that no com|^)any 
shall vote by proxy as long as a resolution of its directors in accordance with the provisions of 
section 80 of the Indian Companies Act, 1913, is in force. 

[See S. 80 (1929) 19 and 20 Gao. V, C. 23— Sc I, Table A, Reg, 58] 


REGULATION 57— Note 1. 

[1] If a poll is demanded it must be taken, and this 
is so even though the chairman refuses to grant the 
poll. If unforeseen circumstances prevent the poll being 
taken, there is no termination of the election and the 
chairman should appoint some other time for the 
taking of the poll. (Vol 19) 1932 Mad 100 (108) (DB). 


[2] The taking of a poll is not a meeting of the 
company but in law, a mere continuation of the meet- 
ing at which the poll is demanded. It continues only 
for taking the poll and for no other purpose. (Vol 19) 
1932 Mad 100 (103) (DB). 


[3] As to demanding a poll, see Sec. 79 (1) (o). 
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68. The instrument appointing a proxy shall be in writing under the hand of the appointor 
or of his attorney duly authorised in writing ; or, if the appointor is a corporation either under 
the common seal, or under the hand of an officer or attorney so authorised. No person shall act 
as a proxy unless ^[he is a member of the company]. 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 59] 

[a] SuhBHtiit&d for the original words by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 
1936) S. 122. [15-1-1937] 

66. The instrument appointing a proxy and the power-of.attorney or other authority (if any) 
under which it is signed or a notarially certified copy of that power of authority, shall be deposit- 
ed at the registered office of the company not less than seventy.two hours before the time for 
holding the meeting at which the person named in the instrument proposes to vote, and in default, 
the instrument of proxy shall not he treated as valid. 

[{1929) 19 and 20 Geo. V. C. 23— Sc. I, Table A, Reg. 60] 

67. An instrument appointing a proxy may be in the following form, or in any other form 
which the directors shall approve : — 

Company, Limited. 

“I of in the district of , being a member of the 

Company, Limited, hereby appoint of as my proxy 

to vote for me and on my behalf at the [ordinary or extraordinary, as the case may be] general 
meeting of the company to be held on the day of and at any adjourn, 

ment thereof”. 

Signed this day of 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 61] 

Directors, 

68. The number of the directors and the names of the first directors shall be determined in 
writing by a majority of the subscribers of the memorandum of association. 

[See S. 83A. (1929) 19 and 20 Geo. V, C.'23— Sc. I, Table A, Reg. 64] 

69. The remuneration of the directors shall from time to time be determined by the com. 
pany in general meeting. 

[(1929) 19 and 20 Geo V. C. 23— Sc. I, Table A. Reg. 65] 

70. The qualification of a director shall be the holding of at least one share in the company , 
and it shall be his duty to comply with the provisions of section 85 of the Indian Companies Act, 
1913. 

ISee S. 85 (1929) 19 and 20 Geo. V, C. 23 — Sc. I, Table A, Reg, 66] 

Powers and duties of Directors. 

71. The business of the company shall hetmanaged by the directors, who may pay all expen- 
ses incurred in getting up and registering the company, and may exercise all such powers of the 
company, as are not, by the Indian Companies Act, 1913, or any statutory modification thereof for 
the time being in force, or by these articles, required to be exercised by the company in general 
meeting, subject nevertheless to any regulation of these articles, to the provisions of the said Act, 
and to such regulations being not inconsistent with the aforesaid regulations or provisions, as may 
be prescribed by the company in general meeting ; but no regulation made by the company in 
general meeting shall invalidate any prior act of the directors which would have been valid if that 
regulation had not been made. 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 67] 


REGULATION 69-Note I. 

[1] Held on the oonstraetion of the bye-laws of a 
co-operative society that a bye-law providing that the 
services of a director were to be gra'tuitous did prevent 
the director holding the office of the secretary from 
sharing benefits which were provided by another of the 
hye-Iaws. (Vol 24) 1937 Mad 379 (381). 

[2] Where a company owed to its directors his fees 
and the director owed to the company interest on his 
ebm it held that company could not adjust 


fees of director with interest due from him without 
his consent. (Vol 24) 1937 Lah 62 (63). 

REGULATION 71— Note 1. 

[1] A suit for injunction restraining the other direc- 
tors from wrongfully excluding from acting as a direc- 
tor will lie at the instance of the aggrfeved director. 
It is for the Court to decide whether the circumstances 
warrant such an order. (Vol 11) 1924 Cal 982 (983):51 
Oal 916 (DB), 
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72. The directors may from time to time appoint one or more of their body to the office of 
managing director or manager for such term, and at such remuneration (whether by way of 
salary, or commission, or participation in profits, or partly in one way and partly in another) as 
they may think fit, and a director so appointed shall not, while holding that office, be subject 
to retirement by rotation, or taken into account in determining the rotation of retirement of 
directors, but his appointment shall be subject to determination ip$o facto if he ceases from any 
cause to be a director, or if the company in general meeting resolve that his tenure of the 
office of managing director or manager be determined. 

[(1929) 19 and 20 Geo.V, C. 23— Sc. I, Table A, Reg. 68] 

73. The amount for the time being remaining undischarged of moneys borrowed or raised by 
the directors for the purposes of the company (otherwise than by the issue of share capital) shall 
not at any time exceed the issued share capital of the company without the sanction of the com- 
pany in general meeting. 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 69] 


Regulation 71 (eontd.) 

[2] A director or managing director is in no way a 
servant of tbe company. He is the agent of the 
company for carrying on its business. (Vol 29) 1942 
Lah 47 (50);I L B (1943) Lah 28 (DB) ( (Vol 27) 1940 
Lab 243 reversed). 

[3] Althoagh directors differ from trustees in some 
respects yet to the extent of their being entrusted with 
the monies of the company they are trustees and they 
are jointly and severally liable for breach of trust. 
(Vol 24) 1937 Pat 203 (299). 

[4] Directors of companies are not trustees in whom 
the property of the companies has become vested in 
trust for any specific purpose within the meaning of 
section 10, Limitation Act. (Vol 18) 1931 Mad 58 (59): 
54 Mad 153 (DB). 

[5] Suit against director who fraudulently sanc- 
tioned loan in violation of the rules is one for the 
breach of fiduciary obligation and not merely for com- 
pensation for the loss committed. (Vol 22) 1935 Lah 
705 (707). (D B). pn the death of director, the suit 
survives against his legal representative by application 
of S. 306, Succession Act). 

[6] Powers of directors managing the business of 
the company would include institution of suits as well 
when it becomes necessary, in the course of manage- 
ment to recover moneys due to the company. (Vol 25) 
1938 Mad 962 (964): I L R (1939) Mad 36 (DB). 

[7] Directors utilising company’s money for their 
own interests are liable to account for such money to 
company. (Vol 22) 1935 Lah 705 (706) (DB). 

[8] Where an article of association comprises the 
indemnity to directors for anything done by them, 
except where loss has been incurred as the result of 
wilful neglect or wilful default on their part, in order 
to be guilty of wilful negligence the director must not 
only be guilty of negligence, but he must know that 
he is committing a breach of duty or is recklessly 
careless in the matter. A director is justified in trust- 
ing the integrity, skill and competence of the officials 
unless he has ground for suspicion. (Vol 25) 1938 Mad 
124 (127) : ILR (1938) Mad 292 (DB). 

[9] Any person dealing with a company is supposed 
to be . acquainted with its articles and memorandum 
and, therefore to be aware of the powers that the 
directors havd* company cannot be bound by any 
contract which is entered into by the directors and 
which is beyond their powers even though it subsequ- 
ently ratified it. (Vol 25) 1938 Mad 227 (229) [obiter). 


[10] A company is liable for all acts done by its 
directors even though unauthorized by it provided such 
acts are within the apparent authority of the directors 
and not ultra vires of the company. (Vol 19) 1932 All 
141 (145) ; 53 All 1009 (DB). 

[11] Where the articles provide for certain safe- 
guards in segard to the borrowing powers of a company, 
viz, that manager or managing agent can borrow and 
directors to control them ; then in the absence of an 
express provision delegating such powers to the 
directors, the directors cannot exercise those borrowing 
powers. (Vol 14) 1927 Cal 299 (301) (DB). 

[12] See also notes on S. 86. 

REGULATION 72— Note 1. 

[1] Where one of the directors is authorized to 
dismiss or appoint servants of the company, dismissal 
of the general manager by him is valid and tba recog- 
nition of him by some of the directors as general 
manager does not make him contliiae to be such. 
(Vol 20) 1933 AU 344 (347) : 55 AU 399 (DB). 

[2] A managing director U in no way a servant of 
theieompany ; he is the agent of the company for car- 
rying on its business. (Vol 29) 1942 Lah 47 (50): ILR 
(1943) Lah 28: (DB) ( (Vol 27) 1940 Lah 243 reversed). 

REGULATION 73— Note 1. 

[1] Regulation 73 cannot be interpreted narrowly 
to mean that the Court has no power to inquire into 
initial borrowing by the directors. The regulation 
fixes the limit at any time, and the words “for the 
time being ” do not mean “ when the claim is made 
(Vol 23) 1936 Bom 62 (63); 60 Bom 326 (Per Kania, J), 

[2] Where the principal (the company) through its 
agents (the directors or the managing agents) borrows 
money which the principal has not authorijaed the 
agents to borrow and the money having been borrowed 
and used by the principal, the principal (the company) 
cannot repudiate its liability to repay on the ^otmd 
that the agents had no authority from the principal to 
borrow. When these facts are established a <^im on 
the footing of money had and reodved would he 
maintainable. (Vol 23) 1936 Bom 62 (66): 60 Bom 
326 (Per Kania, J). 

[3] Regulation 73 limits the directors’ authority to 
borrow. The requirement of the reflation is that the 
directors shall so restrict their arrowing that the 
amount for the time being remalmi^ tindiscdiatged 
shall not exceed the limit specified. The intention of 
the regulation is not satisfied by treating it as a direc- 

230 A. M. 
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74- The directors shall duly comply with the provisions of the Indian Companies Act, 1913, 
or any statutory modification thereof for the time being in force, and in particular with the provi. 
sions in regard to the registration of the particulars ot mortgages and charges ^[affeGting the pro. 
perty of the company or created by it, and to keeping a register of the directors, b[and to sending 
to the registrar an annual list of members, and a summary c[of particulars relating thereto and 
notice of any consolidation ^ or increase e of share capital, or conversion of shares into stock, and 
copies of special resolutions ^ and a copy of the register of directors and notifications of any 
changes g therein, 

[a] See Ss. 109, 1Q5 [b] See S. 87 [c] See S. 32 [d] See S. 51 [e] See S. 53 

[fl See S. 82 [g] See S. 87. 

75 . The director shall cause minutes to be made in books provided for the purpose — 

(a) of all appointments of officers made by the directors ; 

(h) of the names of the directors present at each meeting of the directors and of any com- 
mittee of the directors ,* 

{c) of all resolutions and proceedings at all meetings of the company, and, of the directors^ 
and of committees of directors ; 

and every director present at any meeting of directors or committee of directors shall 
sign his name in a book to be kept for that purpose. 

[Sec S. 83 (1929) 19 and 20 Geo. V, C. 23— Se. I, Table A, Reg. 70] 

The Seal. 

76 . The seal of the company shall not be affixed to any: nstrument except by the authority 
of a resolution of the board of directors, and in the presence of at least two directors and of the 
secretary or such other person as the directors may appoint for the purpose ; and those two direc- 
tors and secretary or other person as aforesaid shall sign every instrument to which the seal of the 
company is so affixed in their presence. 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I. Table A, Reg. 71] 

Disqualifications of Directors, 

77 * The office of director shall be vacated if the director — 

fails to obtain within the time specified in sub.section (2) of section b [85] of the 
Indian Companies Act, 1913, or at any time thereafter ceases to hold, the share 
qualification, if any, necessary for his appointment ; or 

(J) is found to be of unsound mind by a Court of competent jurisdiction ; or 

(c) is adjudged insolvent ; or ^ 

(d) fails to pay calls made on him in respect of shares held by him within six months 

fromjhe date of such calls being made ; or_ 


Regulation 73 (amid,) 

laon that beyond the specified limit further borrowing, 
though not prohibited, are to be expended in redaction 
of existing loans. (Vol 25) 1938 PC. 169 (164): IDE. 
(1938) Bom 421: 32 Sind LB. 517 (PC). 

[4] “Where, however, the loans, although in excess 
of the authority of the directors, are not ultra vires, 
the money having been received by the company and 
applied for its purposes, the official liquidator of the 
company cannot, during the winding up proceedings, 
reduce the balance outstanding at the date of liquida- 
tion by disputing the liability of the company to pay 
the whole sums advanced. (Vol 25) 1938 PC 159 
(164) : ILR. (1938) Bom 421: 32 Sind LR. 517 (PC). 

[5] The question of the directors exceeding borrow- 
ing powers conferred upon them by articles of associa- 
tioh is essentially a question of internal management 
4nd Court will not go into that question on a winding 
up petition, espeeially when company has by resolution 


ratified the borrowings and has taken the view that 
the directors have acted in the best interests of the 
company. (Vol 29) 1942 Bom 231 (236). 

REGULATION 76-Note 1. 

[1] A document though defective with respect to 
the seal affixed thereto, is not bad for all purposes and 
if the Court is satisfied that the parties intended and 
had power to make the contract it will give efiect to 
the intention. The position is further strengthened 
if the document has been acted upon by the company, 
(Vol 17) 1930 Cal 782 (787) : 57 Cal 1101 (DB). (Only 
one director present and signing). 

[2] The point that Eegn 76 of Table A of Sch 1 
Companies Act, was applicable to the company depends 
upon the question whether there was a special resolu- 
tion of the company adopting Table A. (Vol 30) 1948 
Cal 455 (456): 44 Cv L Jour 790: ILR. (1943) Cal 
59 (DB). 



1^33 


[THB INDIAN] COMPANIES ACT, 1013 


[Ba. 77—88J 


(e) without the sanctiou of the company in general meeting accepts or holds any office 
of profit under the company other than that of a managing director or 
manager or a legal or technical adviser or a banker ; or 

(/) absents himself from three consecutive meetings of the directors or from all meetings 
of the directors for a continuous period of three months, whichever is longer, 
without leave of absence from the board of directors ; or 

({/} accepts a loan from the company ; or] 

®[(/t)] is concerned or participates in the profits of any contract with the company ; or 
°[{i)] is punished with imprisonment for a term exceeding six months : 

Provided, however, that no director shall vacate his office by reason of his being a member of 
any company which has entered into contracts with, or done any work for, the company of which 
he is director, but a director shall not vote in respect of any such contract or work, and if he does 
so vote, his vote shall not be counted. 


C (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table ft, Reg. 72.]. 

[a] Substituted by the Indian Gomi^anies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 122, for the 

Original Ols- [a) to (d), ^ [15-1-1937]. 

[b] Substituted, ibid,, 1938 (2 [II] of 1938), S. 19 for “84”. [26-2-1938] 

[c] The original clauses (e) and (/) were relettered {h) and (i), ibid,, 1936 (22 [XXII] of 1936), S. 122. 

[15-1-1937] 

Rotation of Directors, 


78. At the first ordinary meeting ^of the company, the whole of the directors shall retire 
from office, and at the ordinary meeting in every subsequent year, one.third of the directors for 
the time being or, if their number is not three or a multiple of three, then the number nearest to 
one-third shall retire from office. 

[ See Section 17 (2) and 83-B (2) (1929) 19 and 20 Geo. V, C. 23 — Sc. I, Table A, Reg. 73.] 

[a] See Reg. 47, 


79. The directors to retire in every year shall be those who have been longest in office since 
their last election, but as between persons who became directors on the same day those to retire 
shall (unless they otherwise agree among themselves) be determined by lot. 

[ See S, 17 (2) (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 74] 


80. A retiring director ^all be eligible for re-election, 
[ (1929) 19 and 20 Geo. V, C. 23— Sc- 1, Table A, Reg. 75] 


81. The company at the general meeting at which a director retires in manner aforesaid 
may fill up the vacated office by electing a person thereto. 

[ (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A. Reg^ 76.] 

82. If at any meeting at which an election of directors ought to take place, the places of the 
vacating directors are not filled up, the meeting shall stand adjourned till the same day in the next 
week at the same time and place, and if at the adjourned meeting the places, of the vacating 
directors are not filled up, the vacating directors or such of them as have not had their places 
filled up shall be deemed to have been re-elected at the adjourned meeting. 

[ See S. 17 (2).3 


83. a[Subject to the provisions of sections saA and 83-B of the Indian Companies Act, 1913] 
the Company may from time to time in general meeting increase or reduce the number of direc. 
tors, and may also determine in what rotation the increased or reduced number is to go out of 
office- 

[ (1929) 19 and 20 Geo. V. C. 23— Sc. I, Table A, Reg. 77.] 

[a] Inserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S* 122. [15-1-1937,] 
REGULATION 82-Note 1, REGULATION 83— Note L 


[1] In case of non-election of directors for a particu- 
lar year, directors of previous yearb continue in oflice ; 
and suit by a shareholder for declaring fets by -such 
directors to be illegal dees not lie. (Vol 15) 1928 Cal 
868 (869, 870).. (DB). 

[See (1890) 44 Ch D. 47-2 (482)]. 


[1] Regulation 83 contemplates a change being 
made in the oiginal number of directors and 
change to be made by a general meeting and nnt by a 
special resolution. (Vol 20) 1933 AIJ 344' (348): w All 
399, (Per Bennel; (DB). 
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84. Any casual vacancy occurring on the board of directors may be filled up by the 
directors, but the person so chosen shall be subject to retirement at the same time as if he had 
become a director on the day on which the director in whose place he is appointed was last 
elected a director. 

[ (1929) 19 and 20 Geo. V, C. 23— So. I, Table A, Reg. 78] 

85. The directors shall have power at any time, and from'time to time, to appoint a person 
as an additional director who shall retire from ofiSce at the next following ordinary general meet- 
ing, but shall be eligible for election by the company at that meeting as an additional director. 

[ (1929) 19 and 20 Geo. V, C 23— Sc. I, Table A, Reg. 79.] 

88 . The Company may by extraordinary resolution remove any director before the expira. 
tion of his period of office, and may by an ordinary resolution appoint another person in his stead ; 
the person so appointed shall be subject to retirement at the same time as if he had become a 
director on the day on which the director in whose place he is appointed was last elected a director. 

[ (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A. Reg. 80.] 

Proceedings of Directors. 

87. The directors may meet together for the despatch of business, adjourn and otherwise 

regulate their meetings, as they think fit. Questions arising at any meeeting shall be decided bv a 
majority of votea In case of an equality of votes, the chairman shall have a second or castin® 
vote. A director may, and the secretary on the requisition of a director shall, at any time suin 
mon a meeting of directors. ’ 

[ (1929) 19 and 20 Geo. V. C. 23— Sc. I, Table A, Reg. 81] 

88. The quorum necessary for the transaction of the business of the directors may be fixed 

by the directors, and unless so fixed shall (when the number of directors exceeds three) be three. 

[ (1929) 19 and *20 Geo. V. C. 23— Sc. I. Table A, R^. 82.] 


REGULATION 84— Note 1. 

[1] A casual vacancy means in general any vacancy 
occurring by death, resignation or bankruptcy and not 
by efiluxion of time. (Vol 19) 1932 Mad 100 (lOS). 
DB). 

REGULATION 85— Note 1, 

[13 The election of a person by directors as a 
director entitles him to', hold oihce till "the next general 
meeting while if he is elected at the general meeting of 
the shareholders he is entitled to hold ofiice for three 
years. (Tol 20) 1933 All 344 (346): 55 All 399 : (DB). 

REGULATION 87-Note 1. 

[1] PrimoL facie due notice must i)e given conven- 
ing a meeting of directors, and in defeult, the meeting 
is irregular. But no nodoe is necessary if absent 
director had knowledge of meeting otherwise. Gene- 
rally Court is entitled to assume that everything has 
been done regularly and- in due coarse. (Vol 23) 1936 
Bom 24 (28): 60 Bom 297 (Vol 25) 1938 Mad 962 

■ 965): I L B (1939) Mad 36 (BB). 

[2] It is not necessary as a matter of law, though as 
a matter of prudence it is very often done to state in 
the notice convening the meeting of the director what 
the business to be transacted at that meeting is to be. 
(Vol 15) 1928 Mad 372 (374): 51 Mad 68 (DB). 

[3] A company cannot confirm or ratify anything 
vrhich is beyond its powers, express or implied in the 
gmopandum or conferred by statute. Transactions 
‘^cfed-dmeotops’ powers can, however, be ratified by 

(Vol 21) 1934 Bom 243 (247). 

" eIi Mefelinloi DirVctli^ itif^ 


B ^ vote-Company may agree that debt 
oBitc* k might be setoff against future 

ffii « him— Setd in the ciroumstanoes of 

i^ia ease that one of the directors who was also manag- 
“ fiduciary relation to company and 
resolution touch- 

g own shares moved in directors* meeting was for 

ra Ma'd 

[5] It is^ a cardinal rule of corporation law that 
pr%ma facie a majority of its members is entitled to 
exercise the powers of the corporation and when no 
special provision is made, the whole are bound not only 
by the major part, but by the maj'or part of those pre- 
sent a4i a regular corporate meeting whether the num- 
ber present be a majority of the whole or not. This 
rule applies to a company, save so far as its constitu- 
tion or articles, or the Companies Act itself, exclude or 

M 123 (dS (70):ILE (1948) 

REGULATION 88— Note 1. 

[1] In the absence of a specific provision in the 

articles of association in respect of the requisite number 
of directors for a quorum, the number usually acting in 
the oondnct of business will constitute quorum. (1867) 
4 (237}« 

[2] Whwe inles lay down a quorum for directoi. 
meeting a lesser number cannot transact any bitfding 
business by circulation, even though the rules permit- 
tmg dffip#tch of business by circulation do not stipulate 
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89. The contiiiiimg directors may act notwithstanding any vacancy in their body, but, if and 
so long as their number is reduced below the number fixed by or pursuant to the regulations of the 
company as the necessary quorum of directors, the continuing directors may act for the purpose of 
increasing the number of directors to that number, or of summoning a general meeting of the 
company, but for no other purpose. 

[ (3929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 83] 

90. The directors may elect a chairman of their meetings and determine the period for 
which he is to hold office ; but if no such chairman is elected, or if at any meeting the chairman 
is not present within five minutes after the time appointed for holding the same, the directors 
present may choose one of their number to be chairman of the meeting. 

[ (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A. Reg. 84] 

91. The directors may delegate any of their powers to committees consisting of such member 
or members of their body as they think fit ; any committee so reformed] shall in the exercise of 
the power so delegated, conform to any regulations that may be imposed on them by the directors. 

[ (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 85 ] 

[a] SvhstiUUed by the Repealing and Amending Act, 1914 (H) [SL] of 1914), Sc. I, for “found**, 

^ 92- A committee may elect a chairman of their meetings : if no such chairman is elected, or 
if at any meeting the chairman is not present within five minutes after the time appointed for 
holding the same, the members present may choose one of their number to be chairman of the 
meeting. 

[ (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A. Reg. 86.] 

93. A committee may meet and adjourn as they think proper. Questions arising at any 
meeting shall be determined by a majority of votes of the members present, and in case of an 
equality of votes, the chairman shall have a second or casting vote. 

[ (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 87.] 

All acts done by any meeting of the directors or of a committee of directors, or by any 
person acting as a director, shall, notwithstanding that it be afterwards discovered that there was 
some defect in the appointment of any such directors or persons acting as aforesaid, or that they 
or any of them were disqualified, be as valid as if every such person had been duly appointed and 
was qualified to be a director, 

[ See S. 86 (1929) 19 and 20 Geo. V,*C. 23— Sc. I, Table A, Reg. 88.] 

Dividends and Beserve^ 

98. The company in general meeting may declare dividends, but no dividends shall exceed 
the amount recommended by the directors. 

[ (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 89.] 


REGULATION 91— Note 1. 

fl] Directors can delegate their power to remove or 
to appoint officers of the company to one of themselves 
by resolution. (Vol 20) 1933 All 344 (347) : 55 All 
399 (DB). 

[2] Director authorised by board of directors to 
attend to court proceedings can file petition in insol- 
vency. (Vol 27) 1940 Mad 958 (959) (DB), 

[3] Where rules regarding the administration of 
policy holders’ trust Fund in an Insurance Company 
authorise the directors to purchase hotisc property if 
there is unanimity of opinion among them, ouoh unani- 
mity must exist not only as regards the amount to 
be spent but also as regards the property to be purchas- 
ed the duty of deciding \thich property is to be pur- 
chlBised cannot be delegated tb a epmmittee, (Vol 31) 
1934 MSa4lf (rfBj. 


REGULATION 94— Note 1, 

[1] A director who ceased to be a director entered 
into an agreement on behalf of the company. The 
shareholders agreed to ratify the agreement, Eeld that 
the irregularity, if any, was cured by Art, 94 and 
company was estopped from challenging the validity or 
the agreement on the grounds thfi4 the director was not 
duly appointed. (Vol 22) 1935 Bang 76 (80), 

[ 2] See also Notes on S. 86. 

REGULATION 9S--Noto 1, 

[IJ When a company declares a dividendr on ity 
shares a debt immediately becomes payable to each 
shareholder in respect of his dividend for wMoh ha 
can sue, and the statute of limitations 
bhfelns to run. (18^ 1 Ch 55^ 5B5), 
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96. The directors may from time to time pay to 'the members such interim dividends as 
appear to the directors to be justified by the profits of the company. 

[(1929) 19 and 20 Geo, V, C. 23— Sc. I, Table A, Reg. 90] 

97. No dividends shall be paid otherwise than out of profits 8- [of the year or any other un- 
distributed profits.] 

[(1929) 19 and 20 Geo. V, C. 23 — Sc. I. Table A, Reg. 91] 

[a] by the Indian Companies (Amendment) Act, 1936 (22 [XiQI] of 1936), S. 122. [15-1-1937] 

98. Subject to the rights of persons (if any) entitled to shares with special rights as to divi- 
dends, a [all dividends shall be declared and paid according to the amounts paid on the shares, but 
if and so long as nothing is paid upon any of the shares in the company, dividends may he dec- 
lared and paid according to the amounts of the shares. No amount paid on a share in advance of 
calls shall, while carrying interest. i^[be treated for the purposes of this article as paid on the 
share. 

See S. 49 (3) (1929) 19 and 2o Geo, V. C, 23— Sc. I, Table A. Reg. 92] 

[a] See Reg, 3. [b]^See Reg 17 

99. The directors may, before recommending any dividend, set aside out of the profits of 
the company such sums as they think i)roper as a reserve- or reserves w^oh 
shall, at the discretion of the directors, be applicable for meeting contingencies, or for equalizing 
dividends, or for any other purpose to which the profits of the company may be properly applied, 
asd pending such application may, at the like discretion, either be employed in the business of the 
ompany or be invested in such investments (other than shares of the company) as the directors 
may from to time think fit. 

S. 131 A. (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 93] 

100. If several persons are registered as joiniholders of any share , any one of them may 
give effectual receipts for any dividend payable on the share. 

[(1929) 19 and 20 Geo. V, C.23-So. I, Table A. Reg. 94] 

101. Notice of any dividend that may have been declared shall be given in manner, herein- 
after mentioned to the persons entitled to share therein. 

102. No dividend shall bear interest against the company. 

[1929) 19 and 20 Geo. V, C. 23— Sc. I. Table A. Reg. 96] 

JccoiDiii), 

^[103. The directors shall cause to be kept proper books of account with respect to — 

(a) all sums of money received and expended by the company and the matters in 
respect of which the receipts and expenditure take place : 


REGULATION 96— Note 1. 

[1] The opinion of directors r^arding declaration of 
dividend cannot altogether be disregarded ; the courts 
may overrule directors who proposed to pay dividends 
but generally the Court will not compel them to pay 
when they have expressed their opinion that the state 
of accounts did not admit of any such payment. (1902) 
^ 1 Ch 353 (368). 

REGULATION.98— Note 1. 

[1] A company is bound to pay dividend to its 
members whose name was registered in the books of 
the company and the company could not take notice of 
any private arrangement entered into between the 

, vendor and the vendee of certain shares regarding 
apportionment of dividends. (Yol 32) 1945 All 47 (48). . 

• I L B (1945) All 15. 

[2] A company was not to hold its devidends as a 
tefitee lor flab shareholders. (Vol 11) 1924 Mad 
Til (722). 


[3] Arrears of dividends and interest thereon are 
not debt diSerent in character from obligation to day 
current dividend. (Vol 27) 1940 Bom 97 (99): I L R 
(1940) Bom 165 (FB). 

[4] Where the dividends on the second preference 
shares are declared “subject to income-tax” it does not 
amount that declaration can be only after deduction of 
tax. The words only mean that the dividend is subject 
to tax R properly deductible and where no tax is so 
deductible they have no effect on the amount declared. 
(Vol 27) 1940 Bom 97 (99): I L B (1940) Bom 115 
(FB). 

REGULATION 99~Note 1. 

[1] In gperal a company is entitled to place profits 
to a depreciation or to a reserve fund and dissentient 
shareholders, in the absence of a declaration of dividend 
or bonus or a winding-up, cannot challenge the decisioxi 
of the majority. (Vol 14) 1027 Bom 3^1 (373); 51 
Bom 372 (DB), 



1839 


[THE INDIAN] COMPANIES ACT, 1913 


[Ha 103 — 107] 


ib) all sales and purchases of goods by the company : 

(c) the assets and liabilities of the company. 

[See S. 130. (1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 97] 

[a] Suhstitiited for the original regulation by the Indian Companies (Amendment) Act, 1936 (22 I XXII] 
of 1936), S. 122 [15-1-1937] 

®'[104. The books of account shall be kept at the registered office of the comp any orat such 
other place as the directors shall think fit and shall be open to inspection by the directors during 
business hours.] 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I. Table A, Reg. 93] 

[a] SiihsHtiited for the original regulation by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 
1936, S* 122. [15-M937] 

105. The directors shall from time to time determine whether and to what extent and at 
what times and places and under what conditions or regulations the accounts and hooks of the 
company or any of them shall be open to the inspection of members not being directors, and no 
member (not being a director) shall have any right of inspecting any account or hook or document 
of the company except as conferred by law or authorised by the directors or by the company in 
general meeting- 

[(1929) 19 and 20 Geo. V, C 23— Sc. I, Table A, Reg. 99] 

a [106. The directors shall as required by sections 131 and l3lA of the Indian Companies Act, 
1918, cause to be prepared and to be laid before the company in general meeting such profit and 
loss accounts [income and expenditure accounts] balance-sheets, and reports as are referred to in 
those sections. 

[ (1929) 19 and 20 Geo. V, C. 23— Sc. I. Table A. Reg. 100] 

[a] Substituted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S* 122, for the 
original regulation. 

[b] Inserted, ibid., 1938 (2 [n] of 1938), S. 19, [26-2-1938] 

107. The profit and loss account shall a[in addition to the matters referred to in sub-section 
(5) of section 132 of the Indian Companies Acfcd 1913,] show, arranged under -the most convenient 
heads, the amount of gross income 1»[ (diminished in the case of a banking company by the amount 
of any provision made to the satisfaction of the auditors for bad and doubtful debts)] distinguishing 
the several sources from which it has been derived, and the amount of gross expenditure distin- 
guishing the expenses of the establishment, salaries and other Hke matters. Every item of 
expenditure fairly chargeable against the year’s income shall be brought into account, so that a 
just balance of profit and loss may be laid before the meeting, and, in cases where any item of 
expenditure which may in fairness be distributed over several years has been incurred in any one 
year, the whole amount of such item shall be stated, with the addition of the reasons why only a 
portion of such expenditure is charged against the income of the year. 

[See Ss. 17 (2) second proviso and 132] 

[a] Inserted by tbe Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S, 122 [15-1-1937] 

[b] Inserted, ibid, 1943 (30 [XXX] of 1943), S. 4. [27-11-1943] 

These words shall be deemed always to have been inserted. 


REGULATION 105 .Note 1. beforehand seek to obtain information which can be 

supplied at the general meeting and ask the Court to 
[1] A member has no right to inspection by proxy stop the meeting till the information is supplied, 
even though she be a woman. Nor can a shareholder (Tol 13) 1926 Sind 295 (296), 
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Objects and Reasons^ 

Amendment made in 1943.— Por the reason for the amendment made in this regulation by Act 30 of 1943, 
see the Objects and Reasons given under section 151. 

108. A balance-sheet shall be made out in every year and laid before the company in general 
meeting made up to a date not more than -six months before such meeting. The balance-sheet 
shall be accompanied by a report of the directors as to the state of the company’s affairs, and the 
amount which they recommended to be paid by way of dividend, and the amount (if any) which 
they propose to carry to a reserve fund, 

109. A copy of the balance-sheet and report shall, ^[fourteen] days previously to the meeting, 
be sent to the persons entitled to receive notices of general meetings in the manner in which 
notices are to be given hereunder. 

[(1929) 19 and 20 Geo. V, C- 23— Sc, I, Table A, Reg. 101] 

[a] Substituted by the Indian Companies (Amendment) Aot, 1938 (2 [II] of 1938), S, 19, for “seven” 

[26-2-1988] 

110. The directors shall in all respects comply with the provisions of sections 130 to 1.35 of 
the Indian Companies Act, 1913, or any statutory modification thereof for the time being in force. 

Audit 

111. Auditors shall be appointed and their duties regulated in accordance with sections 144 
and 145 of the Indian Companies Act, 1913, or any statutory modification thereof for the time 
being in force. 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 102] 

Notices. 

112. il) A notice may be given by the company to any member either personally or by 
sending it by post to him to his registered address or (if he has no registered address in British 
India) to the address, if any, within British India supplied by him to the company for the giving 
of notices to him, 

(2) Where a notice is sent by post, service of the notice shall be deemed to be effected by 
properly addressing, prepaying and posting a letter containing the notice and, unless the contrary 
is proved, to have been effected at the time at which the letter would be delivered in the ordinary 
course of post. 

[See S. 79. (1929) 19 and 20 Geo. V, C, 23— Sc. 1, Table A. Reg, 103] 

113. If a member has no registered address in British India, and has not supplied to the 
company an address within British India for the giving of notices to him, a notice addressed to 
him and advertised in a newspaper circulating in the neighbourhood of the registered office of the 
company shall be deemed to be duly given to him -on the day on which the advertisement 
appears. 

[(1929) 19 and 20 Geo. V, C: 23— Sc. I, Table A, Reg. 104] 

114. A notice may he given by the company to the joint-holders of a share by giving the 
notaee to the joiniholder named first in the register in respect of the share. 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 105] 
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115. A notice may be given by the company to the persons entitled to a share in consequence 
of the death or insolvency of a member by sending it through the post in a preiaid letter addressed 
to them by name, or by the title of representatives of the Jec-^ased, or assignee of the insolvent or 
by any like description, at the address (if any) in British la La sapplied for the purpose by the 
persons claiming to be so entitled, or (until such an address has been so supplied) by giving the 
notice in any manner in which the same might have been given if the death or insolvency ha I 
not occurred. 

[(1929) 19 and 20 Geo, V, C. 23— Sc, I, Table A, Reg. 106] 

110. Notice of every general meeting shall be given in some manner hereinbefore authorised 
to {a) every member of the company (including bearers of share-warrants) except those members 
who (having no registered address within British India) have not supplied to the company an 
address within British India for the giving of notices to them, and also to (b) every person entitled 
to a share in consequence of the death or insolvency of a member, who but for 'his death or 
insolvency would be entitled to receive notice of the meeting. 

a[ * * * 

[(1929) 19 and 20 Geo. V, C. 23— Sc. I, Table A, Reg. 107] 

[a] The ’words *’No other persons shall be entitled to receive notices of general meetings*^ were omitted by 
theln^n Companies (Amendment) Act, 1938 (2 [IIJ of 1938), S. 19, [26-2-1938] 

TABLE B. 

{See sectioms 249 and 262) 

TABLE OP PEES TO BE PAID TO THE BEGISTBAR. 

J , — By a company having a share capital, 

1. For registration of a company whose nominal share capital does not exseed Bs« 20,000, 

a fee of. ’ . 

2. For registration of a company whose nominal share capital exceeds Bs. 20,000 the above 

fee of forty rupees, with the following additional fees regulated according to the 
amount of nominal capital (that is to say) — 

For every 10,000 rupees* of nominal share capital, or part of 10,000 rupees, after the first 

20.000 rupees up to 50,000 rupees . . , 20 0 0 

For every 10,000 rupees of nominal share capital, or part of 10,000 rupees, after the first 

50.000 rupees np to 10,00,000 rupees - , . 5 0 0 

For every 10,000 rupees of nominal share capital, or part of 10,000 rupees, after ^the first 

10,00,000 rupees • • *10 0 

3. For registration of any increase of share capital made after the first registration of the 

eompany, the same fees per 10,000 rupees or part of 10,000 rupees, as would have 
been payable if such increased share Capital had formed part of the original share 
capital at the time of registration : 

Provided that no company shall be liable to pay in respect of nominal share capital on 
registration, or afterwards, any greater amount of fees than 1,000 taking into 
account, in the case of fees payable on an increase of share capital after registration, 
the lees paid on registration. 


Rs. A. P, 
40 0 0 


230a A« M* 
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4. For registration of any existing company, except such companies as are by this Act exempt- 

ed from payment ©f fees in respect of registration under this Aet, the same fee as is 
charged for registering a new company. 

5. For filing any document by this Act required or authorised to be filed, other than the 

memorandum or the abstract required to be filed, with the registrar by a receiver 
or the statement required to be filed with the registrar by the liquidator in 
a winding up ... 

6. For making a record of any fact by this Aet authorized or required to be recorded by the 

registrar, a fee of . 


II . — By a company not having a share capital. 

1, For registration of a company whose number of members, as stated in the articles of 

association, does not exceed 20 . . , 

2, For registration of a company whose number of members, as stated in the articles 

of association, exceeds 20, but does not exceed 100 

3. For registration of a company whose number of members, as stated in the articles of 

association, exceeds 100 but is not stated to be unlimited, the above fee of Es. 100 
with an additional Rs, 5 for every 50 members, or less number than 50 members, 
after the first 100. 

4, For registration of a company in which the number of members is stated in the articles 

of association to be unlimited, a fee of . 

5. For registration of any increase on the number of members made after the registration 

of the company, the -Jame fees as would have been payable a [in respect of such 
increase] if such increase had been stated in the articles of association at the time 
of registration. 

Provided that no one company shall be liable to pay on the whole a greater fee than 
Rs- 400 in respect of its number of members, taking into account the fee paid on the 
first registration of the Company. 

6, For r^iatration of any existing company except such companies as are by this Act exempt- 

ed from payment of fees in respect of registration under this Aqt the same fee as is 
charged for registering a new company. 

7. For filing any document by this Act required or authorised to be filed, other than the 

memorandum or the abstract required to be filed with the registrar by a receiver or 
the statement required to be filed with the registrar by the liquidator in a winding up 

8. For making a record of any fact by this Act authorised or required to be recorded by the 

registrar a fee of . 

[a] Inserted by Notification No. I.D,, dated 3rd November 1917, see Gazette of India, 1917, 

Pt. I, p. 1787. 

[b] The figure “5” wss omitted, ibid. 


5 0 0 
5 0 0 

40 0 0 
100 0 0 

400 0 0 

b[*] 


5 0 0 
5 0 0 


aTHE SECOND SCHEDULE. 

(See sections 98 and 1^4.) 

FORM I. 

The Indian Companies Act, 1913. 
STATEMENT IN LIEU OF PROSPECTUS 
filed by 


- Limited, 

pursuant to section 98 of the Indian Companies Act, 1913. 

Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 123* 

[15-M937] 


for tho 
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Presented for filing by 


The nominal share capital of the company . . . . , 

» 

Es 

« e « 

Divided into . . . 

Shares of Bs 

n RS 

» Bs 

111 

Amount (if any) of above capital which consists of redeemable prefer- 1 
ence shares. 1 

1 

Shares of Bs. . . . . . 

. . . each. 

The date on or before which these share are, or are liable, to be 
redeemed. 


Names, descriptions and addresses of directors or proposed directors 
and managers or proposed managers, and any provision in the 
articles, or in any contract, as to appointment of and remuneration 
payable to directors or managers. 


If the share capital of the company is divided into diSerent classes 
of shares, the right of voting at meetings of the company conferred 
by, and the rights in respect of capital and dividends attached to, 
the several classes of shares respectively. 


Number and amount of shares and debentures agreed to be issued as 
fully or partly paid up otherwise than in cash. 

1. shares of Es 

folly paid. 

2. shares upon which Es. . . . • . 

per share credited as paid. 

3. Debenture Rs ....... . 

4. Consideration. 

Names and addresses of vendors of property purchased or acquired, or 
proposed to be purchased or acquired by the company. 



Amount (in cash, shares or debentures) .payable to each separate 
vendor. 



Amount (if any) paid or payable (in cash “"or shares or debentures) 
for any such property specifying amount (if any) paid or payable 
for goodwill. 

Total purchase price Bs. . . . • 

Cash • • • Bs. • # a • 

Shares . . . Bs 

Debentures . . Bs. . • • , 


Goodwill 

Bs..... 

Amount (if any) paid or payable as commission for subscribing or 
agreeing to subscribe or procuring or agreeing to procure subscrip- 
tions for any shares or debentures in the company ; or 

Amount paid. 
Amount payable. 


Bate of the commission • 

Bate per cent. 
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mi 


The number of shares, if any, which persons have agreed for a com- 
mission to subscribe absolutely. 


EsUmated amount of preliminary expenses 

i 

Amount paid or intended to be paid to any promoter. 

Consideration for the payment. 

Name of promoter 

Amount Bs 

Consideration : — 

Dates of , and parties to every material contract (except eontraots 
entered into in the ordinary course of the business intended to be 
carried on by the company or contracts, other than contracts 
appointing or fixing the remuneration of a managing director or 
managing agent, entered into more than two years before the 
delivery of this statement). 


Time and place at which the contracts 'Or copies thereof may be 
inspected. 


Names and addresses of the auditors of the company (if any). 


Full particulars of the nature and extent of the interest of every 
director in the promotion of or in the property proposed to be 
acquired by the company, or, where the interest of such a director 
consists In being a partner in a firm, the nature and extent of the 
interest of the firm, with a statement of all sums paid or agreed 
to be paid to him or to the firm in cash of shares, or otherwise, by 
any person either to induce him to become, or to qualify him as, a 
director, or otherwise for services rendered by him or by the firm 
in connection with the promotion or formation of the company. 


If it is proposed to acquire any business the amount as certified by the 
persons by whom the a[aooount^] of, the business, have been audit- 
ed, of the net profits of the business in respect of each of the three 
fin^cial years immediately preceding the date of tMs statement 
provided that in the case of a business which has been carried on 
for less than three years and the accounts of which have only been 
made up in respect of two years or one year the above requirement 
shall have effect as if references to two years or one year, as the 
ease may be, were substituted for references to three years, and in 
any such case the statement shall say how long the business to be 
acquired has been carried on. 



(Signatures of the persons above-named as directors or 
proposed directors or of their agents authorised in 
writing.) 


[aj 8ub$titutedhj the In$an Companies (Amendment) Act. 1938 (2 pi] of 1938), S. 20, for “amounts”. 

[26-2-1938] 
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FOBil n. 

The Iotian Companies act, 1913. 
STATEMENT IN LIEU OF PROSPECTUS 
filed by 

Limited, 

pursuant to sub-seetion (I) of section 154 of the Indian Companies Act, 1913. 
Presented for filing by 


The nominal share capital of the Company. 

Es 

Divided into . . . • 

Shares of Bs each. 

Shares of Bs.... each. 

Shares of Bs each. 

Amount (if any) of above capital which consists of redeemable preference 
shares. 

Shares of Bs each. 

The date on or before which these shares are, or are liable, to be redeemed. 


Names, descriptions and addresses of Directors or proposed Directors and 
Managers or proposed Managers, and any provision in the Articles, or in 
any contract, as to appointment of and remuneration payable to Directors 
or Managers. 


If the share capital of the Company is divided into dlfierent classes of shares, 
the right of voting at meetings of the Company conferred by and the rights 
in respect of capital and dividends attached to, the several classes of shares 
respectively. 


Number and amount of shares and debentures issued within the two years 
preceding the date of this statement as fully or partly paid up otherwise 
than for cash or agreed to be so issued at the date of this statement. 

1. Shares of Rs fully paid. 

2. Shares upon which B8-*»***per 

share credited as paid. 

3. Debenture Bs- 

4. Consideration. 

Names and addresses of vendors of property (I) purchased or acquired by the 
Company within the two years preceding the date of this Statement or 
(2) agre^ or proposed to be purchased or acquired by the Company. 


Amount {in cash, shares or debentures) payable to each separate vendor. 


Amount (if any) paid or payable (in cash or shares or debentures) for any 
such property specifying amount (if any) paid or payable for goodwill. 

Total purchase price Bs 

Cash , . . Bs.... 

Shares . . , Bs.......... 

Debentures . ^ Bs 

Goodwill! . . Bs..... 

Amount (if any) paid or payable as commission for subscribing or agreeing 
to subscribe or procuring or agreeing to procure subscriptions for any 
shares or debentures in the Company; or Bate of the Commission. 

Amount paid. 

Amount payable. 

Bate per cent. 

The number of shares, if any, which persons have agreed for a commission 
to subscribe absolutely. 


Unless more than two years have elapsed since the date on which the Com- 
pany was entitled to commence business : — 

Estimated amount of preliminary espenses. 

Amount paid or intended to be paid to any promoter. 

Consideration for the payment 

Bs..... 

, Name of promoter. 

Amount 

1 Consideration. 


231 & 232.A.M. 
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Dates of, and parties to every material contract (Except contracts entered into 
in the ordinary course of the business intended to be carried on by the 
Company or contracts, other than contracts appointing or fixing the 
remuneration of a Managing director or Managing Agent, entered into 
more than two years before the delivery of this statement.) 


Times and place at which the contracts or copies thereof may be inspected. 


Names and addresses of the Auditors of the Company. 


Full particulars of the nature and extent of the interest of every Director in 
the promotion of or in the property purchased or acquired by the Com- 
pany within the two years preceding the date of this statement or proposed 
to be acquired by the Company or where the interest of such a Director 
consists in being a partner in a firm, the nature and extent of the interest 
of the firm, with a statement of all sums paid or agreed to be paid to him 
or to the firm in cash or shares, or otherwise, by any person either to in- 
duce him to become, or to qualify him as, a Director, or otherwise for 
services rendered fay him or by the firm in connection ^Yith the promotion 
or the formation of the Company. 


If it is proposed to acquire any business, the amount, as certified by the 
persons by whom the accounts of the business have been audited, of the 
net profits of the business in respect of each of the three financial years 
immediately preceding the date of this statement provided that in the case 
of a business which has been carried on for less than three years and the 
accounts of which have only been made up in respect of two years or one 
year the above requirements shall have effect as if references to two years 
or one year, as the case may be, were substituted for references to three 
years, and in any such case the statement shall say how long the business 
to be acquired has been carried on. 


(Signatures of the persons above named as Directors or proposed Directors 
or of their agents authorised in writing.) 



Bated the day of .] 


THE THIRD SCHEDULE, 

FORM A. 

(See sections 6 and 151.) 

Memorandum op association op a Company limited by shares, 

1st . — The name oi the company is “The Eastern Steam Packet Company, Limited”. 

2nd . — The registered office of the company will be situate in the province of Bombay. 

3rd . — The objects for which the company is established are “the conveyance of passengers, and goods 
in ships or boats between such places as the company may from time to time determine, and the doing all such 
other things as are incidental or conducive to the attainment of the above object”. 

Mh . — The liability of the members is limited. 

5th . — The share capital of the company is two hundred thousand rupees, divided into one thousand shares 
of two hundred rupees each. 

We, the several persons whose names and addresses are subscribed, are desirous of being formed into a com- 
pany in pursuance of this memorandum of association, and we respectively agree to take the number of shares in 
the capital of the company set opposite our respective names. 


1. A. B. of 

2. 0. D. „ 

3. E. F. „ 

4. G. H. „ 

5. I. L „ 

6. K L. „ 

7. M, N. „ 


Names, addresses and descriptions of subscribers. 


Number of shares 
taken by each 
subscriber. 


merchant 

»» 

If 

n 

]f 


Total shares taken 


200 

25 

30 

40 

15 

5 

J.0 

325 “ 


day of 

Witness to the above signatures. 

X, y., of , 


Dated the 


19 
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FOEM B. 

fStV sectio}zs 7 and IjI.j 

MUMORANDOr AKD A7>TICU:== OF ASSOCIATION OF A COilPANY LIMITED EY GCARANTEE, \.ND NOT 

HAVING A bHARE CAPITAL. 

IJcmoraiLdcttn of AssociaiiOiZ. 

1st . — Tiie name of the eomrany Is ‘‘The Alutual Calcutta Marine Assoelatlan, L’liilted *. 

The rt^'^tered ofSee cf the eoninany will be situate in Calcutta. 

5/d . — The objects for wbl^h tbj ccmpany is established are “the mutual Iusu:ance -hips beiongia^ to 
members 3 ! the Lornpuay, and the doing a<I such other things as are incidental or conducive to the attainment of 
the aco\e object**. 

The Ihbiritj ci the raembers limited. 

oth . — Every member ci the company undertakes to contribute to the assets ot the company in the event oi its 
beinj wound up while he is a member, or within cne year afterwards, for payment of the debts and liabilities of 
the company contracted before he cea-es to be a member, and the costs, charges and expenses of winding up and 
tor the adjustment oi the rights of the contributories among themselves, such amount as may be required not 
exceeding one hundred rupees. 

We, the several persons whose names and addresses are ^sabserlbsd, are desirous of being formed into a com- 
pany. in pursnance of thi^ memorandum of association. 

Sah.cs, Addresses and Descripiio'ns of Siihso zbers. 

“ 1. A. B. of 

2. C. D. of 
“ 3. E. F. of 
“ 4. G. H. oi 
“ 5. I. J. of 
“ 6. K. L. of 
“ 7. M. K. of 

Dated the day cf 

Witness to the above signatures. 

X. Y., of 

Articles of association to accompany preceding AIemoeandum op 

ASSOCIATION. 

Nitmher of Members. 

1. The company for the purpose of registration is declared to esnsist of five hundred members. 

2. The directors hereinafter mentioned may, whenever the business or the association requires it, register an 
increase of members. 

Definition of Members. 

3. Every person shall be deemed to have agreed to become a member of the company who insures any ship 
or share in a ship in pursuance of the regulations hereinafter contained. 

General Meetings. 

4. The first general meeting shall be held at such time not being less than one month nor more than 
three months after the incorporation of the company, and at such place, as the directors may determine. 

5. A general meeting shall be held once in every year at such time (not being more than fifteen months 
after the holding of the last preceding general meeting) and place as may be prescribed by the company in general 
meeting, or, in default, at such time in the month following that in which the anniversary of the company’s 
incorporation occurs, and at such place, as the directors shaO appoint. In default of a general meeting being so 
held, a general meeting shall be held in the month next following, and may be called by any two members in the 
same manner as nearly as possible as that in which meetings are to be called by the directors. 

6. The above-mentioned general meetings shall be called ordinary meetings ; all other general meetings 
shall be called extraordinary. 

7. The directors may, whenever they think fit, and shall, on a requisition made in writing by any five or 
more members, call an extraordinary general meeting. 

8. Any requisition made by the members must state the object of the meeting proposed to be called, and 
must be sign^ by the requisltionists and deposited at the registered office of the Company. 

9. On receipt of the requisition the directors shall forthwith proceed to call a general meeting : if they do 
not proceed to cause a meeting to be held within twenty-one days from the date of the requisition being so 
deposited, the requisitionists or any other five members may themselves call a meeting. 

Troceedings at General Meetings. 

10. Fourteen days’ notice at the least, specifying the place, the day and the hour of meeting, and in case of 
special business the general nature of the business, shall be given to the members in manner hereinafter men- 
tioned, or in such other manner (if any) as may be prescribed by the company in general meeting; but the non- 
receipt of such a notice by any member shall not invalidate the proceedings at any general meeting, 

11. All business shall be deemed special that is transacted at an extra-ordinary meeting, and all that is 
transacted at an ordinary meeting, with the exception of the consideration of the accounts, balance-sheets and the 
ordinary report of the directors and auditors, the election of directors and other officers in the place of those 
retiring by rotation, and the fi^ng of remuneration of the auditors. 
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12. No business shall be transacted at any meeting except the declaration of a dividend, unless a quorum of 
members is present at the commencement of the business. The quorum shall be ascertained as follows (that is to 
say)— if the members of the company at the time of the meeting do not exceed ten in number, the quorum shall 
be five; if they exceed ten, there shall be added to the above quorum one for every five additional members with 
this limitation, that no quorum shall in any case exceed ten. 

13. If within one hour from the time appointed for the meeting a quorum of members is not present, the 
meeting, if called on the requisition of the members, shall be dissolved; in any other ease it shall stand adjourned 
to the same day in the following week at the same time and place; and if at such adjourned meeting a quorum of 
members is not present, it shall be adjourned sme die, 

14. The chairman (if any) of the directors shall preside as chairman at every general meeting of the 
company. 

15. If there is no such chairman, or if at any meeting he is not present at the time of holding the same, 
the members present shall choose some one of their number to be chairman of that meeting. 

16. The ebaiiman may, with the consent of the meeting, adjourn the meeting from time to time and from 
place to place, but no business shall be transacted at any adjourned meeting other than the business left unfinished 
at the meeting from which the adjournment took place. 

17. At any general meeting, unless a poll is demanded by at least three members, a declaration by the 
chairman that a resolution has been caixied, and an entry to that eSect in the book of proceedings of the com* 
pany, shall be conclusive evidence of the fact without proof of the number or proportion of the votes recorded in 
favour of or against the resolution. 

18. If a poll is demanded in manner aforesaid, the same shall be taken in such manner as the chairman 
directs, and the result of the poll shall be deemed to be the resolution of the meeting at which the poll was 
demanded. 

Yotes of MeMers, 

19. Every member shall have one vote and no more. 

20. If any member is a lunatic or idiot, he may vote by his committee or other legal guardian. 

21. No member shall be entitled to vote at any meeting unless all moneys due from him to the company 
have been paid. 

22. On a poll votes may be given either personally or by proxy : Provided that no company shall vote by 
proxy as long as a resolution of its directors in accordance with the provisions of section 80 of the Indian Companies 
Act, 1913, is in force. A proxy shall be appointed in writing under the hand of the appointor, or, if such appointor 
is a corporation, under its common seal. 

23. (2 ) No person shall act as a proxy unless he is a member, or unless he is appointed to act at the meeting 
as proxy for a corporation. 

(^) The instrument appointing him shall be deposited at the registered ofiice of the company not less than 
forty-eight hours before the time of holding the meeting at which he proposes to vote. 

24. Any instrument appointing a proxy shall he in the following form 

Company, Limited. 

I, , of , being a Member of the 

Company Limited, hereby appoint of as my proxy to vote for me and on my 

behalf at the [ordinary or extraordinary, as the case may be] general meeting of the company to be held on the 
day of and at any adjournment thereof. 

Signed this day of 

Directors. 

25. The number of the directors and the names of the first directors shall be determined by the subscribers 
of the memorandum of association. 

26. Until directors are appointed, the subscribers of the memorandum of association shall, for ail the pur- 
poses of the Indian Companies Act, 1913, be deemed to be directors, 

Powers of Directors. 

27. The business of the company shall be managed by the directors, who may exercise all such powers of 
the company as are not by the Indian Companies Act, 1913, or by any statutory modification thereof for the time 
being in force, or by these articles, required to be exercised by the company in general meeting ; but no regulation 
made by the company in general meeting shall invalidate any prior act of the directors which would have been 
valid if that regulation had not been made. 

Elections of Directors. 

28. The directors shall be elected annually by the company in general meeting. 

Business of Company. 

(Here insert rzLles as to mode in tohieh lusiness of insurance is to he conducted.) 

Audit* 

29. Auditors shall be appointed and their duties regulated in accordance with sections 144 and 145 of the 
Indian Companies Act, 1913, or any statutory modification thereof for the time being in force, and for this pur- 
pose the said sections shall have effect as if the word ‘‘members” were substituted for “shareholders,” and as if 
“first general meeting” were substituted for “statutory meeting”. 

Notices. 

j. t.. ^ noti(^ may be given by the company to any member either personally or by sending it bv post to him 

to hia r^tered address. o ir 
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31. Where a noiice is -ent by p3=l, service of the noti 2 e sball be deein-.i to be c-iected by properly address- 
ing, prepaying and psitlnj a htter coatainia^ tae nit ee and, uniess the contrary Is proved to have been effected 
at the time at which the letter woo! i bo de Ivered in the ordinary coar-e cf post. 

J^.zrcsxs and DescriptzGKC. cf Sulicribtvs, 

A. B. cf 
*‘2. G. D of 
“3. E. F. of 


“4. G. H. of 
'M 1. J of 
“u. K L. of 
“7. M. N. of 


Witness :o 


Dated tltc 

the above signatures. 
X. Y., 01 


my oj 


10 


FORM C. 

(ScQ sectioiz^i 7 and Idl.) 

Memoeandum and Articles of association of a C03.ipant Limited by guarantee, 

AND HAVING A SHARE CAPITAL. 


^lemorandum of Association, 

1st — The name of the company is “Tbe Saowy Range Hotel Company, Limited”. 

^nd , — The registered office of the company will be situate in the province of Bengal, 

Srd — The objects for which the company is established are “the f tcilitating travelling in the Snowy Range, 
by providing hotels and conveyances by sea and by land for the accommodation of travellers and the doing all 
such other things as are incidental or conducive to the attainment of the above object”, 

— The liability of the members is limited. 

5i/i. — Every member of the company undertakes to contribute to the assets of the company in the event of 
its being wound up while he is a member, or within one year afterwards, for payment of the debts and liabilities of 
the company, contracted before he ceases to be a member, and the costs, charges and expenses of winding up the 
same and for the adjustment of the rights of the contributories amongst themselves, such amount as may be 
required, not exceeding fifty rupees. 

6th , — The share capital of the company shall consist of five hundred thousand rupees, divided into five 
thousand shares of one hundred rupees each. 


We, the several per^os whose names and addresses are subscribed, are desirous of being formed into a 
company, in pursuance of this memorandum of assocUtion, and we respectively agree to take the number of shares 
in the capital of the company set opposite our respective names. 



Number of shares 

Names, Addresses and Descriptions of Snbscribers- 

taken by each 


SuDsoriber. 

“1. A. B. of 

200 

“2. C. D. of 

25 

“3 E. P. of , . , . . . 

30 ' 

“4. G. H of 

40 

“5. I. J. of 

15 

“6. K. L. of 

5 

“T.M.N.of 

10 

Total shabes takes . ' 

825 


Dated the day of 19 , 

Witness to the above signatures. 

S. Y., of 

Articles of Association to accompany preceding Memorandum of Association, 

1. The share capital of the company is five hundred thousand rupees, divided into five thousand shares of 
one hundred rupees each. 

2. The directors may, with the sanction of the company in general meeting, reduce the amount of shares 
in the company. 

3. The directors may, with the sanction of the company in general meeting, cancel any shares belonging to 
the company. 

4. All the articles of Table A of the Indian Companies Act, 1918, shall be deemed to be incorporated with 
these articles and to apply to the company. 

Na^nes, Addresses ajw2 Descriptions of Subscribers, 

“1. A. B. of , merchant. 

”2. C. D. of 
“3. E. P. of 
”4. G. H. of 
“5. I. J. of 
“6. K L. of 
”7. M. N. of 

Dated the day of 

Witness to the above signatures. 

X. Y., of 


19 , 
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(See sections 8 and 151*) 

MEMORANDUM AND ARTICLES OP ASSOCIATION OP AN UNLIMITED COMPANY 
HAVING A SHARE CAPITAL, 

Memorandtmi of Association, 

1st . — The name of the company is “The Patent Stereotype Company”. 

2nd , — The registered office of the company will be situate in the province of Bombay. 

3rd , — The objects for which the company is established are “the working of a patent method of founding 
and casting stereotype plates of which method P. Q., of Bombay, is the sole patentee”. 

We, the several persons whose names are subscribed, are desirous of being formed into a company in pur- 
suance of this memorandum of association, and we respectively agree to take the number of shares in the capital 
of the company set opposite our respective names. 


Names, Addresses and Descriptions of Subscribers. 


Number of shares 
taken by each 
Subscriber, 


“1. A.. B. of 







3 

“2. C. D. of 







2 

‘■s. E. F. of 







1 

*‘4. G. H. of 







2 

“5. 1. J. of 





• * « 


2 

“6. K. L. of 





• 90 


1 

“7. M. N. of 





• m 0 


1 






Total shakes taken 

• 

12 


Dated ilie day of 19 . 


Witness to the above signatures, 

X, Y., of 

Articles of Association to accompany the preceding Alemorandum of Association, 

1, The share capital of the company is twenty thousand rupees, divided into twenty shares of one 
thousand rupees each. 

2. All the articles of Table A of the Indian Companies Act, 1913, shall be deemed to be incorporated with 
these articles and to apply to the company. 

KavieSf Addresses and Descriptions of Snbscinbers, 

“1. A. B. of , merchant, 

“2. C. D. of 
“3. E. F. of 
“4. G. H. of 
“5. I. J. of 
“G. K. L. of 
“7. M. N. of 

Dated the day of 19 . 

Witness to the above signatures. 

X. Y„ of 


FORM E. 

As REQUIRED BY PART 11 OF THE ACT. 

(See section 32,) 

Summary of Share Capital and Shares of the Company, Limited, made up to the 

(being the day of the first ordinary general meeting in 19 ), 


19 


day of 


(shares of Es. 
[shares of Rs, 
which number 


Nominal share capital Es. divided into’^ 

Total number of shares taken up* to the day of 19 

must agree with the total shown in the list as held by existing members 
Number of shares issued subject to payment wholly in cash 

Number of shares issued as fully paid up otherwise than in cash 

Number of shares issued as partly paid up to the extent of per share otherwise than in' cash 
t There has been called up on each — of shares ...... 

There has been called up on each— of shares 
There has been called up on each — of shares 

I Total amount of calls received, including payments on application and allotment 


each. 

each. 


Es. 

Es* 

Rs. 

Rs. 


state 10°) 

Inhere various amounts have been called or there are shares of different kinds, state them separately. 

; Include what has been received on forfeited as well as on existing shares. 
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Total amount (if any) ajjeed u be considered as i*aid cn shares v.liieli have \ eea issued 
as fully paid up otherwise than in cash 


parti. 


Total amount (if any) agreed to le considered as i^all on shr.res v bieL ba^c be-n hsucd as 

|3aid up to the cntent ct per share . 

Total amount of cabs unpaid 

Total amoun: »if anyi c! sums paid by way of eonimis-:cn in recpc-ct o: shares cr debenture? 

or allowed by way of discount since date of Ia=t su* :n.a”y 

Total amount (if an v) raid cn * shares forfeited 

Total amount of shares and stcri: for wh’ch share-warrants art oatstandiag 
Total amount of share* warrant^ i-^ued and surrendered respectively since date 

of last summary 

Xiimber of shares or amcuut ci stock ctnipristd in each share-warrant 
Total amount of debt dae from the company in respect of all. mortgages and charges which are 
re*][aired to be registered with the registrar under thi^j Acl 

List of Persons holding shares in the Cempanj, limited, on the 

19 , and of persons who have held shares therein at any time since the date of the 
showiog^their names and addresses and an account of the shares so held. 


Bs. 


Rs. 

Rs. 


Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

day of 
last return, 


hsames, Addresses ana 
Occupations. 


Folio in 
register 
ledger 
contain- i 
ing parti- 
culars. j 


2 


o 

.2 

a 


Account of Shares. 


I, 


**‘Xamber 
of shares 
held by 
existing 
Members 
at date of 
return. 


5 Particulars of shares, 
! transferred since the 
date of the last Re- 
turn by persons who 
are still members. 


5 Particulars of Shares 
transferred since the 
date of the last 
Return by persons who 
have ceased to be 
Members. 


Remarks. 



Date of 

j Date of i 


Registra- 
tion of 

‘‘““‘“■i' S'? i 


Transfer. 

Transfer. ; 


1 I 


State the aggregate number of shares forfeited. 

** State the aggregate number of shares forfeited (if any). 

+ The aggregate number of shares held and not the distinctive numbers, must be stated and the column must 
be added up throughout so as to make one total to agree with that stated in the summary to have been taken up. 

i When the shares are of different classes, these columns may be sub-divided so that the number of each class 
held or transferred may be shown separately. 

§ The date of registration of each transfer should be given as well as the number of shares transferred on each , 
date. The particulars should be placed opposite the name of the transferor and not opposite that of the transferee, 
but the name of the transferee may be inserted in the remarks column immediately opposite the particulars of each 
transfer. 
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Names and addresses ol the persons who are the Directors of the , Limited, on the 

day of 19 • 



Names and addresses of the persons who are the managers of the , Limited* on the 

day of 19 . 


Names* 


Addresses. 



Noa?E — Banting companies must add a list of all their places of business. 

^ hereby certify that the above list and summary truly and correctly states 

the foots as they stood on day of 19 

(State whether director, manager or secretary.) (Signature) 
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“■FOBM r. 


See sec 1j!.i 


LimiED 

TjHance-Si^et sts a* 19 , 


CAPITAL AX0 LIABILITIES. 
C.1PITAL— 


1 

' PROPBETY AKD ASSETS. 

f 

rixED Capital Espectixuee— 


Authorised Capital -bares of R:!.,, 

each . . . . 

(Difctingaisbing between cLe various 
classes of Capital ) 

Issued Capital share* of Rs 

each .... 



( 1 / Shares issued as fully paid up 
pursuant to any contract without 
payments being received in cash 

shares ot Rs each. 

(ii) Shares issued for payments in 

cash shares of Rs each. 

Subscribed Capital shares of Rs... 

each .... 


Amount called up at Rs pei share. 

Less — Calls unpaid— 

(%) due from Managing Agents 
(%i) due from others 

Forfeited shares (amount paid 

up). 

Note. — Where circumstances permit 
issued and subscribed capital and 
amount called up may be shown as 
one item, e. g,, 




Issued and Subscribed Capital. 
shares of Bs each, Rs... paid up. 


Reserves - 


Debentures stating the nature of 
security , . , . 


(Di-tiugulshicg as far as possible be- 
tween expenditure upon goodwill, 
land, bu’ldings, lease-holds, railway 
sidings, plant, machinery, furndure, 
development of property, patents, 
trade-marks and designs, interest 
paid out of Capital during construc- 
tion, etc , and stating in every ease 
the original cost and the additions 
thereto and deductions therefrom dur- 
ing the year, and the total Deprecia- 
tion written oS under each head. 
Where bums have been written off on 
a reduction of capital or a reval aation 
of assets every balance-sheet after 
the first balance-sheet subsequent to 
the reduction or revaluation shall show 
the reduced figures, with the date 
of and the amount of the reduction 
made.) 

PEELIMINARy EXPENSES . 
Commission or Brokerage 

(Commission or Brokerage paid for 
underwriting or placing or subscrib- 
ing shares or debentures until written 
off.) 

Discount Allowed on the issue 
of shares or so much as has not been 
written off at the date of the balance- 
sheet. 

Stores and spare parts 
loose Tools 


Any Sinking fund 


LIVE stock and vehicles 


Any oTidER Fund ^Jreated out 
of Net Profits, including any 
development fund . 

ANY Pension or Insurance Fund. 

h[pRovisioN for Bad and Doubt- 
ful Debts (in the case of Com- 
panies other than Banking Com- 
panies)] .... 


Stock in Trade . 

(Stating mode of valuation, 0 . cost 
or market value). 

Bills of exchange 

®[BOOK DEBTS (Other than Bad and 
Doubtful Debts of a Banking Com- 
pany for which Provision has been 
made to the satisfaction of the 
auditors)]. 


i 

» 

i 


[a] Substituted by the Indian Companies (Amendment! Act, 19S6 (22 [XXII] of 19S6), S. 124, for the original 
form [10-1-1937 ] [b] Substituted, ^bid, 1943 (30 [XXX] of 1943), S.0, for “Provision for Bad and Doubtful 

debts.” [27-11-1943.] [e] Substituted, iUd^ for “Book Debts.” 
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CAPITAL AND LIABILITIES, 
Loans— 

(a) Secured — 

(i) loans on mortgage^ or fixed 

assets . . . 

(ii) loans on debentures . . 

(Hi) loans from banks, stating the 1 

nature of security 
Hv) liabilities to subsidiary com- 
panies . * . ’ 

frj other secured loans, stating 
the nature of security 
frz j interest accrued on mortgages, 
debentures cr other secured 
loans . • • 

(b/ rnseeured— 

(i) loans from banks 
fiij fixed deposits 
/ Hi) short term loans 
( iv) advances by directors or 

managers and managing 
agents 

frj interest aeeraing but not due 
and interest accrued and due. 
frij liabilities to subsidiary com- 
panies , . • 

Unclaimed Dividends . 

Liabilities— 

For Goods supplied . « • 

For Expenses 

For Acceptances . , 

For Other Finance . 

Advance payments and unex- 

PIBED DISCOUNTS 

(For the portion for which value has 
still to be given, e. {7 , in the case 
of the following classes of com- 
panies— 

Newspaper, Fire Insurance, 
Theatre, Club, Banking, 
Steamship Companies, etc.), 

Pbofit and Loss , 


Contingent Liabilities— 

Claims against the company not ac- 
knowledged as debts 
Money for which the company is 
contingently liable 
(Showing separately the amount of 
any guarantees given by the com- 
pany on behalf of directors or offi- 
cers of the company.) 

Arrears of Cumulative Preference 
Dividend .... 


I I i 


•1 I ! 


i I ! I 


PEOPEETT AND ASSETS, [ 

(Distinguishing between those consi- , 
dered good and in respect of which 
the company is fully secured and I 
those considered good for which the | 
company holds no security other than 
the debtor’s personal security, and | 
distinguishing between debts eon&i- | 
dered good and debts considered | 
doubtful or bad. Debts due by direc- 
tors or other officers of the company 
or any of them either severally or I 
jointly with any other persons to be | 
separately stated.) ' 

Advances .... 

(Recoverable in cash or in kind or for 
value to be received, e. {/., Rates, 
Taxes, Insurance, etc., showing sepa- 
rately — 

fij loans given to subsidiary com- 
panies . . • . 

(iij loans including temporary ad- 
vances made at any time during 
the year to directors or managers 
of the company) 

INVESTMENTS 

(Showing nature of investments and 
mode of valuation, e. g., Cost or 
Market value and distinguishing — 

(i) investments in Government or 
trust securities . 

( li) investments in shares, debentures 
or bonds (showing separately 
shares fully paid up and partly 
paid up) 

(Hi) investments in shares, debentures 
or bonds of subsidiary companies. 
(iv) immovable properties) 

Interest accrued on Invest- 
ments . , . . 

Cash and other Balances 

Amount in band 

Balances with Agents and Bankers 
(in detail showing whether on depo- 
sit or current account, etc.) 

Profit and Loss . 


[The information required to be given under any^of the items or sub-items in this Form if not included in 
the Balance-Sheet itself shall be furnisbed in a separate Schedule or Schedules to be attached to and to form part 
of the Balance-Sheet.] 
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COill'A^.'IES ACT (ACT 7 OF 1913) 


mi 


FOKM G. 

^Sec iccticn 1S6J 

Form of Statemen't to be published by Banking and Inseranci: Companies and deposit, 

Provident, or Benefit Societies. 

* The share capital of the eorapany ;s divi^e l into sliarGS oi Pi^ each. 

The number o! shares is . Cal’s id the amount of Es. 

per share have been made, under vrhAh th- sum of Pi-.. has uaea received. 

The liabilities c: the cMupaiiy on the :birry-£rst dav o: Decenilsr (or thirtieth oi June'i vrere — 

Debts owing to sundry persons by the company : 

Under decree, Pis. 

On mortgages or bonds, Bs. 

On notes, bills cr hundis, Pt=. 

On other contract^, Bs. 

On estimated liabilities, B?. 

The assets of the company on that diy v;era : 

Government securities ^stating them], Bs, 

Bill o: exchange, hundis and promissory notes. B<. 

Cash at the Bankers, Rs. 

Other securities, Bs. 

*lf the company has nc capital divided into shares, the portion of the statement relating to capital and 
share must he omitted. 

^-FORM H. 

( See sectio}i 2i 7,} 

Information to be oCpplied in or in addition to the inforaiation contained in the 
Balance-Sheet of a company referred to in Part X. 

Liabilities. 

1. Summary of authorised Share Capital and Issued Share Capital. 

2. Redeemable Preference Shares, stating date on or before which the shares are or are liable to be 
redeemed. 

3. Debentures stating the nature of the Security. 

4. Redeemed debentures which the Company has power to re-issue. 

5. Loans (a) secured, stating the nature of the security ; 

(b) unsecured. 

6. Loans from Banks : — 

(a) Secured, stating the nature of the security ; 

(b) Unsecured. 

7. Profit and Loss Account, showing (unless disclosed in a separate account) ; — 

Balance as per previous Balance-Sheet. 

Appropriation thereof. 

Profit since last Balance-Sheet, 

8. Contingent Liabilities. 

9. Arrears of Cumulative Preference Dividend. 

Assets. 

1. Fixed Assets, with sufficient particulars to disclose their general nature and stating how their values are 
arrived at. 

2. Preliminary expenses, so far as not written o2., 

3. Any expenses incurred in connection with any bsue of Share Capital or Debentures, so far as not written 

00 . 

4. If it is shown as a separate item in or is otherwise ascertainable from the books of the Company, or from 
any contract for the sale or purchase of any property to be acquired by the Company, or from any documents in 
the possession of the Company relating to the stamp duty payable in respect of any such contract or the conveyance 
of any such property the amount of the goodwill and of any patents and trade marks as so shown or ascertained. 

5. Interest paid on Capital, so far as not written ofi, showing the Share Capital on which and the rate at 
which interest has been paid out of Capital daring the period to which the accounts relate. 

6. Discount allowed on Shares issued, so far as not written o0. 

7. Commission paid or allowed in respect of any shares or debentures, so far as not written o0. 

8. Loins outstanding to enable employees or trustees on their behalf to purchase shares in the Company. 

9. Particulars showing : — 

(a) the amount of any loans which during the period to which the accounts relate have been made either 
by the Company or by any other person under a guarantee from or on a security provided by the 
Company to any director or officer of the Company, including any such loans which were repaid 
during the said period ; 

and 

[a] Liserted by the Indian Companies (Amendment) Act, 1936 (22 [XXII] of 1936), S. 124. [15-1-1937] 



1852 


INDIAN COMPANIES ACI (ACI 7 OP 1913) 


[SOE. Ill] 


(b) the amount of any loans made in manner aforesaid to any director or oflficer at any time before the 

period aforesaid and outstanding at the expiration thereof ; 

and 

(c) the total of the amount paid to the directors as remuneration for their services, inclusive of all fees, 

percentages, or other emoluments, paid to or receivable by them by or from the Company or by or 
from any subsidiary Company, 
jSOTE fij— There shall not be required to be shown : — 

( a) in the case of a Company the ordinary business of which includes the lending of money, loans made 
by the Company in the ordinary course of its business; or 

(b) loans made by the Company to any employee of the Company if the loan does not exceed twenty 
thousand rupees and is certified by the directors of the Company to have been made in aocordacce 
with any practice adopted or about to be adopted by the Company with respect to loans to its 
employees. 

HOTE (B ) — The foregoing shall not apply in relation to a Managing Director of the Company, and in the ease 
of any other director who holds any salaried employment or office in the Company there shall not be re- 
quired to be included m the said total amount any sums paid to him except sums paid by way of directors* 
fees. 

(Where a company is a holding company then the Balance-Sheet shall disclose the particulars required by 
section 132A.)] 

THE POTJRTH SCHEDULE. 

( See section 290.) 

Enactments repealed. 


X 

2 

3 

4 

Year, 

No. 

Subject or short title. 

Extent of repeal. 

1882 . 

VI 

The Indian Companies Act, 1882. 

So much as has not been repealed. 

1887 . 

VI 

1 The Indian Companies Act, U882) 
Amendment Act, 1887. 

The whole. 

1891 . 

XII 

The Amending Act, 1891. 

So much of the Second Schedule as 
relates to the Indian Companies Act, 
1882. 

1895 . 

XII 

The Indian Companies (Memorandum 
of Association) Act, 1895. 

The whole. 

1899 . 

IX 

The Indian Arbitration Act, 1899. 

The second proviso to section 3 relating 
to the Indian Companies Act, 1882. 

1900 . 

IV 

The Indian Companies (Branch Regis- 
ters) Act, 1900. 

The whole. 

1910 . 

IV 

The Indian Companies (Amendment) 
Act, 1910. 

The whole. 


APPENDIX I. 

(Table B in Schedule to Act XIX of 1857. f' 

Regulations for Management of the Company. 

Shares. 

1. No person shall be deemed to have accepted any share in the company unless he has testified his 
acceptance thereof by writing under his hand in such form as the Company from time to time directs. 

2. The Company may from time to time make such calls upon the share holders, in respect of all moneys 
unpaid on their shares, las they think fit, provided that twenty-one days’ notice at least is given of each call ; 
and each shareholder shall be liable to pay the amount of calls so made to the persons and at the times and 
places appointed by the Company. 

3. A call shall be deemed to have been made at the time when the resolution authorizing such call was 

passed. 

4. If, before or on the day appointed for payment, any shareholder does not pay the amount of any call 
to which he is liable, then snob shareholder shall be liable to pay interest for the same at the rate of 5 per cent, 
per annum from the day appointed for the payment thereof to the time of the actual payment. 

5 The Company may, if they think fit, receive, from any of the shareholders willing to advance the same, 
all or any part of the moneys due upon their respective shares beyond the sums actually called for, and upon the 
moneys so paid in advance, or so much thereof as from time to time exceeds the amount of the calls then made 
upon the shares in respect of which such advance has been made, the Company may pay interest at such rate 
as the shareholder paying such sum in advance and the Company agree upon. 

[a,] See S. 290 (1) (b) of the Indian Companies Act, 1913 (7 [VII] of 1913), The Table is reproduced here as 
an Appendix for convenience of reference. 
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6. If several persons are registered as joint holders o: anv share, anv one o! such 
receipts for any di\ idend payable in respect of ^neh. share. 


persons may give effectual 


7. The Company may decline to register any tranefeJ of shares made by a shareholder who h indebted 
to them. 

8. Every shareholder ^hall, on payment of such sum not exceeding eight annas as the Comnanv mav 

prescribe, be entitled to a certificate, under the common seal of the Cjmpany, specifying the share or sharU held 
by him, and the amount paid up thereon. ' .. o - 

9. Ii such certificate is worn out or lost, it may be renewed on payment of such sum, not esceedinrr ei^ht 

annas, as the Company may prescribe. ® ° 


10. The transfer books shall be closed dating the fourteen days immediately preceding the ordinary general 
meeting in each year. " ® *' ® 

Transmission of Shares, 


11. The executors or administrators or representatives of a deceased shareholder shall ba the only persons 

recognized by the Company as having any title to his share. ^ 

12. Any person becoming entitled to a share in consequence of the death, bankruptcy or insolvency of anv 

shareholder, or in consequence of the marriage of any female shareholder or in any way other than by transfer 
may be registered as a shareholder upon such evi^nee being produced as may from time to time be required by 
the Company, ^ 

13. Any person who has become entitled to a share in any way other than by transfer may, instead of beino- 
registered himself, elect to have some person to be named by him registered as a holder of such share. 

14. The person so becoming entitled shall testify such election by executing to his nominee a transfer of 
such share. 


15. The instrument of transfer shall be presented to the Company accompanied with such evidence as they 
may require to prove the title of the transferor, and thereupon the Company shall register the transferee as a. 
shareholder. 

Forfeiture of Shares, 

16. If any shareholder fails to pay any call due on the appointed day, the Company may, at any time 

thereafter, during such time as the call remains unpaid, serve a notice on him, requiring him to pay such call 
together with any interest that may have accrued by reason of such non-payment. * 

17. The notice shall name a further date, and a place or places, being a place or places, at which calls of 
the Company are usually made payable, on and at which such call is to be paid; it shall also state that in the 
event of non-payment at the time and place appointed, the shares in respect of which such call was made* will be 
liable to be forfeited. 


18. If the requisitions of any such notice as aforesaid are not complied with, any share in respect of which 
such notice has been given may be forfeited by a resolution of the directors to that effect. 

19. Any shares so forfeited shall be deemed to be the property of the Company, and may be disnosed of in 

such manner as the Company thinks fit. ^ 

20. Any shareholder whose shares have been forfeited shall notwithstanding be liable to pay to the 
Company all calls owing upon such shares at the time of the forfeiture. 


Irtcrease in Capital. 

21. The Company may, with the sanction of the Company previously given in general meetine increft^fe 
its capital. 

22. Any capital raised by the creation of new shares shall be considered as part of the original capital 
and shall be subject to the same provisions in all respects, whether with reference to the payment of calls or the 
forfeiture of shares on non-payment of caUs or otherwise, as if it had been part of the original capital. * 

General Meetings, 


23. The first general meeting shall be held at such time, not being more than twelve months after the 
incorporation of the Company, and at such place as the directors may determine. 

24. Subsequent general meetings shall be held at such time and place as may be prescribed by the 
Company in general meeting; and if no other time or place is prescribed, a general meeting shall ba held on the 
* [first Monday in February] in every year, at such place as may ba determined by the directors. 

[a.] The braeketted portion read originally as follows : “ day of **. 

25. The above-mentioned general meetings shall be called ordinary meetings; all other general meetings 

shall be called extraordinary. ® 


26. The directors may, whenever they think fit and they shall, upon a requisition made in writing by any 
number of shareholders holding in the aggregate not less than one-fifth part of the shares of the Company, 
convene an extraordinary gener^ meeting. 

27. Any requisition so made by the shareholders shall express the object of the meeting proposed to be 
called, and shall be left at the registered o:fidce of the Company. 

28. Upon the receipt of such requisition, the directors shall forthwith proceed to convene a general meeting; 
if they do not proceed to convene the same within twenty-one days from the date of the requisition, the requisi- 
tionists, or any other shareholders holding the required number of shares, may themselves convene a meeting. 
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29. Seven days’ notice at the least, specifying the place, the time, the hour of meeting, and the purpose for 
which any general meeting is to he held, shall be given by advertisement, or in such other manner (if any) as 
may he prescribed by the Company. 

30. Any shareholder may, on giving not less than three days’ previous notice, submit any resolution to a 
meeting beyond the matters contained in the notice given of such meeting. 

31. The notice required of a shareholder shall be given by leaving a copy of the resolution at the registered 
■office of the Company, 

32. Ko business shall he transacted at any meeting, except the declaration of a dividend, unless a quorum of 
shareholders is present at the commencement of such business; and such quorum shall be ascertained as follows 
(that is to say); if the shareholders belonging to the Company at the time of the meeting do not exceed ten in 
number, the quorum shall be five; if they exceed ten, there shall be added to the above quorum one for every five 
additional shareholders up to fifty, and one for every ten additional shareholders after fifty, with this limitation, 
that it shall not he necessary for any quorum in any case to exceed forty. 

33. If within one hour from the time appointed for the meeting the required number of shareholders is not 
present, the meeting, if convened upon the requisition of the shareholders, shall be dissolved; in any other case it 
shall stand adjourned to the following day at the same time and place; and if at such adjourned meeting the re- 
quired number of shareholders is not present, it shall be adjourned sine die, 

34. The chairman (if any) of the Board of Directors shall preside as chairman at every meeting of 
the Company, 

35. If there is no such chairman, or if at any meeting he is not present at the time of liolding the same, 
the shareholders present shall choose some one of their number to be chairman of such meeting. 

36. The chairman may, with the consent of the meeting, adjourn any meeting from time to time and from 
place to place ; but no business shall be transacted at any adjourned meeting other than the business left 
unfinished at the meeting from which the adjournment took place. 

37. At any general meeting, unless a poll is demanded by at least five shareholders, a declaration by the 
chairman that a resolution has been carried, and an entry to that effect in the book of proceedings of the 
Company, shall be sufficient evidence of the fact, without proof of the number or proportion of the votes recorded 
in favour of or against such resolution, 

38. If a poll is demanded in manner aforesaid, the same shall be taken in such manner as the chairman 
directs; and the result of such poll shall be deemed to be the resolution of the Company in general meeting. 

Votes of Shareholders, 

39. Every shareholder shall have one vote for every share up to ten ; he shall have an additional vote for 
every five shares beyond the first ten shares up to one hundred, and an additional vote for every ten shares held 
by him beyond the first hundred shares. 

40. If any shareholder is a lunatic or idiot, he may vote by his committee ; and if any shareholder is a 
minor, he may vote by his guardian, or any one of his guardians if more than one. 

41. If more persons than one are jointly entitled to a share or shares, the person whose name stands first 
in the register of shareholders as one of the holders of such share or shares, and no other, shall be entitled to vote 
in respect of the same. 

42. No shareholder shall be entitled to vote at any meeting unless all calls due from him have been paid, 
nor until he shall have been possessed of his shares three calendar months, unless such shares shall have been 
acquired or shall have come by bequest, or by marriage, or by succession to an intestate’s estate, or by any deed of 
settlement after the death of any person who shall have been entitled for life to the dividends of such shares. 

43. Votes may be given either personally or by proxies ; a proxy shall he appointed in writing under the 
hand of the appointer, or, if such appointer is a corporation, under their common seal. 

44. No^ person shall be appointed a proxy who is not a shareholder, and the instrument appointing him 
shall be deposited at the registered office of the Company not less than forty-eight hours before the time of holding 
the meeting at which he proposes to vote ; but no instrument appointing a proxy shall be valid after the expira- 
tion of one month from the date of its execution. 


Directors, 

45. The number of the directors, and the names of the first directors shall be determined by the subscribers 
of the memorandum of association. 

46. Until directors are appointed, the subscribers of the memorandum of association shall for all the pur- 
poses of this Act be deemed to be directors. 


Powers of Directors, 

47. The business of the Company shall be managed by the directors, who may exercise all such powers of 
the Company as are not by this Act or by the articles of association (if any) declared to be exercisable by the Com- 
general meeting, subject nevertheless to any regulations of the articles of association, to the provisions of 
this Act, and to such regulations, not being inconsistent with the aforesaid regulations or provisions, as may be 
^escribed py the Company in general meeting, but no regulation made by the Company in general meeting 
Bhau invalidate any prior act of the directors which would have been valid if such regulation had not been 
made. 
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Disqualification of Directors. 

48. The office of director shall be vacated — 

if he holds any other office or place of profit under the Company; 

if he becomes bankrupt or insolvent ; 

if he is concerned in or participates in the profits of any contract with the Company ; 

if he participates in the profits of any work done for the Company. 

But the above rules shall be subject to the following exceptions : — that no director shall vacate his office by 
reason of his being a shareholder in any incorporated Company which has entered into contracts with or done any 
work for the Company of which he is director ; nevertheless he shall not vote in respect of such contract or work ; 
and, if he does so vote, his vote shall not be counted, and he shall incur a penalty, not exceeding five 
hundred rupees. 

Pi,otation of Directors, 

49. At the first ordinary meeting after the incorporation of the Company the whole of the directors shall 
retire from office ; and at the first ordinary meeting in every subsequent year, one-third of the directors for the- 
time being, or, if their number is not a multiple of three, then the number nearest to one-third, shall retire 
from office. 

50. The one-third or other nearest number to retire during the first and second years ensuing the incorpo- 
ration of the Company shall, unless the directors agree among themselves, be determined by ballot ; in every subse- 
quent year the one-third or other nearest number who have been longest in office shall retire. 

51. A retiring director shall be re-eligible. 

52. The Company at^the general meeting at which any directors retire in manner aforesaid shall fill up the 
vacated offices by electing a like number of persons. 

53. If at any meeting at which an election of directors ought to take place no such election is made, the 
meeting shall stand adjourned till the next day, at the same time and place, and, if at such adjourned meeting no 
election takes place, the former directors shall continue to act until new directors are appointed at the first ordi- 
nary meeting of the following year. 

54. The Company may from time to time, in general meeting, increase or reduce the number of directors, 
and may also determine in what rotation such increased or reduced number is to go out of office. 

55. Any casual vacancy occurring in the Board of Directors may be filled up by the directors; but any 
person so chosen shall retain his office so long only as the vacating director would have retained the same if no 
vacancy had occurred. 

Proceedings of Directors, 

56. The directors may meet together for the despatch of business, adjourn and otherwise regulate their 
meetings, as they think fit, and determine the quorum necessary for the transaction of business; questions arising 
at any meeting shall be decided by a majority of votes; in case of an equality of votes, the chairman, in addition 
to his original vote, shall have a casting vote ; a director may at any time summon a meeting of the directors. 

57. The directors may elect a chairman of their meetings and determine the period for which he is to hold 
office ; but if no such chairman is elected or if at any meeting the chairman is not present at the time appointed 
for holding the same, the directors present shiiill choose some one of their number to be chairman of such 
meeting. 

58. The directors may delegate any of their powers to committees consisting of such member or members 
of their body as they think fit ; any committee so formed shall, in the exercise of the powers so delegated, conform 
to any regulations that may be imposed on them by the directors. 

59. A committee may elect a chairman of their meetings : if uo such chairman is elected, or if he is not 
present at the time appointed for holding the same, the members present shall choose one of their number to be 
chairman of such meeting. 

60. A committee may meet and adjourn as they think proper : questions at any meeting ffhall be 
determined by a majority of votes of the members present ; and in case of an equal division of votes, the chairman 
shall have a casting vote. 

61. All acts done by any meeting of the directors, or of a committee of directors, or by any person acting as 
a director, shall notwithstanding that it be afterwards discovered that there was some defect in the appointment of 
any such directors or persons acting as aforesaid, or that they or any of them were disqualified, be as valid as if 
every such person had been duly appointed and was qualified to be a director. 

62. The director shall cause minutes to be made in books provided for the purposfe — 

(1) of all appointments of officers made by the directors ; 

(2) of the names of the directors present at each meeting of directors and committees of directors ; 

(3) of all orders made by the directors and committees of directors ; and 

(4) of all resolutions and proceedings of meetings of the Company, and of the directors and committees of 

directors. 

And any such minute as aforesaid if signed by any person purporting to be the chairman of any meeting of 
directors, or committee of directors, shall be receivable in evidence without any further proof. 

63. The Company, in general meeting, may, by a special resolution, remove any director before the 
expiration of his period of office, and appoint another qualified person in his stead; the person so appointed shall 
hold office during such time only as the director in whose place he is appointed would have held the same if he hact 
not been removed. 
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Dividends, 

64. The directors may, with the sanction o£ the Company in general meeting declare a dividend to be paid 
to the shareholders in proportion to their shares. 

65. The directors may, before recommending any dividend, set aside out of the profits of the Company such 
sum as they think proper as a reserved fund to meet contingencies, or for equalizing dividends, or for repairing or 
maintaining the works connected with the business of the Company, or any part thereof ; and the directors may 
invest the sum so set apart as a reserved fund upon such securities as they, with the sanction of the Company, 
may select. 

66. The directors may deduct from the dividends payable to any shareholder all such sums of money as 
may be due from him to the Company on account of calls or otherwise. 

67. Notice of any dividend that may have been declared shall be given to each shareholder or sent by post 
or otherwise to his registered place of abode *, and all dividends unclaimed for three years, after having been 
declared, may be forfeited by the directors for the benefit of the Company. 

68. No dividend shall bear interest as against the Company. 

Accounts. 

69. Once at the least in every year the directors shall lay before the Company in general meeting a 
statement of the income and expenditure for the past year made up to a date not more than three months before 
such meeting. 

70. The statement so made shall show, arranged under the most convenient heads, the amount of gross 
income, distinguishing the several sources from which it has been derived, and the amount of gross expenditure, 
distinguishing the expense of the establishment, salaries, and other like matters ; every item of expenditure fairly 
chargeable against the year’s income shall be brought into account, so that a just baUnce of profit and loss may 
be laid before the meeting ; and in cases where any item of expenditure which may in fairness be distributed over 
several years has been incurred in any one year, the whole amount of such item shall be stated, with the addition 
of the reasons why only a portion of such expenditure is charged against the income of the year. 

71 . A balance-sheet shall be made out in every year, and laid before the general meeting of the Company J 
and such balance-sheet shall contain a summary of the property and liabilities of the Company arranged under 
the heads appearing in the form annexed to this table, or as near thereto as circumstances admit. 

72. A printed copy of such balance-sheet shall, seven days previously to such meeting, be delivered at or 
sent by post to the registered address of every shareholder. 

Audit. 


73. The accounts of the Company shall be examined, and the correctness of the balance-sheet ascertained 
by one or more auditor or auditors to be elected by the Company in general meeting. 

74. If not more than one auditor is appointed, all the provisions herein contained relating to auditors shall 
apply to him. 

75. The auditors need not be shareholders in the Company : no person is eligible as an auditor who is 
interested otherwise than as a shareholder in any transaction of the Company ; and no director or other officer of 
the Company is eligible during his continuance in office. 

76. The election of auditors^ shall be made by the Company at their ordinary meeting, or, if there are more 
than one, at their first ordinary meeting in each year. 

77. The remuneration of the auditors shall be fixed by the Company at the time of their election. 

78. Any auditor shall be re-eligible on his quitting office, 

79. If any casual vacancy occurs in the office of auditor, the directors shall forthwith call an extraordinary 
general meeting for the purpose of supplying the same, 

80. If no election of auditors is made in manner aforesaid, the Local Government may, on the application 
of one-fifth in number of the shareholders of the Company, appoint an auditor fox the current year, and fix the 
remuneration to be paid to him by the Company for his services, 

81. Every auditor shall be supplied with a copy of the balance-sheet, and it shall be his duty to examine 
the same with the accounts and vouchers relating thereto. 

82. Every auditor shall have a list delivered to him of all books kept by the* Company, and he shall at all 
reasonable times have access to the books and accounts of the Company ; he may, at the expense of the Company, 
employ accountants or other persons to assist him in investigating such accounts and he may in relation to such 
accounts examine the directors or any other officer of the Company. 

83. The auditors shall make a report to the shareholders upon the balance sheet and accounts ; and in 
every such report they shall state whether in their opinion the balance-sheet is a full and fait balance-sheet, con- 
taimng the particulars required, by these regulations, and properly drawn up so as to exhibit a true and correct view 
of the state of ^e Company’s affairs ; and in case they have called for explanations or information from the 
dir^tors, whether such explanations or information have been given by the directors, and whether they have been 
satisfactory ; and such report shall be read, together with the report of the directors, at the ordinary meeting. 


Notices. 

84.^ Notices requiring to be served by the Company upon the shareholders may be served either personally, 
or by leaving the same, or sending them through the post in a letter addressed to the shareholders, at their regis- 
tered places of abode. " 


notices dxr^ted to be given to the shareholders shall, with respect to any share to which persons are 
jomtly entitled, be given to^whichever of the said persons is named first in the register of shareholders; and 
notice so given, shall be sufficient notice to all the proprietors of such share* 
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‘See dauses 71 and 72 of the foregoing Table B, 
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APPENDIX II. 

(Table A in the First Schedtde to Act VI of 1882,)^ 

Eegulations POE Management op a CoiwPANV Limited bv Shares. 

Shares, 

(1) li several persons are registered as joint holders of any share, any one of snob persons may give 
efiectual receipts for any dividend payable in respect of such share. 

(2) Every member shall, on payment of eight annas or such less sum as the Company in general meeting 
n^ny prescribe, be entitled to a certificate under the common seal of the Company, specifying the share or shares 
held by him, and the amount paid up thereon. 

(3) If such certidcate is worn out or lost, it may be renewed on payment of eight annas or such less sum as 
the Company in general meeting may prescribe. 

Calls on Shares, 

(4) The directors may from time to time^mahe such calls upon the members in respect of all moneys 
unpaid on their shares as they think fit, provided that twenty-one days' notice at least is given of each call; and 
each member shall be liable to pay the amount of calls so made to the persons and at the times and places 
appointed by the directors. 

(5) A call shall be deemed to have been made at the time when the resolution of the directors authorising 
such call was passed. 

{ 6) If the call payable in respect of any share is not paid before or on the day appointed for payment 
thereof, the bolder for the time being of such share shall be liable to pay interest for, the same at the rate of fivtt 
per cent, per annum from the day appointed for the payment thereof to the time of the actual payment. 

(7) The directors may, if they think fit, receive, from any member willing to advance the same, all or any 
part of the moneys due upon the shares held by him beyond the sums actually called for; and, upon the moneys 
so paid in advance, or so much thereof as from time to time exceeds the amount of the calls then made upon the 
shares in respect of which such advance has been made, the Company may pay interest at such rate as the member 
pacing such sum in advance and the directors agree upon. 


Transfers of Shares, 

(8) The instrument of transfer of any share in the Company shall be executed both by the transferor and 
transferee, and the transferor shall be deemed to remain a holder of such share until the name of the transferee is 
entered in the register book in respect thereof. 

(9) Shares in the Company shall be transferred in the following form : 

I, A B of , in consideration of the sum of rupees 

paid to me by 0 D of , do hereby transfer to the said 0 D the share (or shares) numbered 

standing in my name in the books of the Company to hold 

unto the said C D, his executors, administrators and assigns, subject to the several conditions on which I held the 
same at the time of the execution thereof; and I, the said 0 D, do hereby agree to take the said share (or shares) 
subject to the same conditions. As witness our hands the day of 

(lOj The Company may decline to register any transfer of shares made by a member who is indebted to 

them. 

(21) The transfer books shall be closed during the fourteen days immediately preceding the ordinary gene- 
ral meeting in each year. ^ ^ 

Transmission Df Shares, 


(12) The executors or administrators of a deceased member shall be the only persons recognised by the 

Company as having any title to his share. o j 

(13) Any person becoming entitled to a share in consequence of the death, bankruptcy or insolvency of 
any member, or in consequence of the marriage of any female member, may be registered as a member upon such 
evidence being produced as may, from time to time, be required by the Company. 

(14) Any person who has become entitled to a share in consequence of the death, bankruptcy or insolvency 
of any inember or in consequence of the marriage of any female member, may, instead of being registered himself, 
elect to have some person to be npied by him registered as a transferee of such share. 

ol transfer of suohYbara^ becoming entitled shall testify such election by executing to his nominee an instrument 


(16) The instr^ent of transfer shall he presented to the Company, together with such evidence* as the 
directors ^y require to prove the title of the transferee, and thereupon the Company shall register the transferee 


Forfeiture of Shares, 

+• member fails to pay any call on the day appointed for payment thereof, the directors mav at 

meh call togethM wi* wterest and any expenses that may have aootued by reason ot such nonpayment. ® 

^ ® further day on or before which such call and all interest and expenses that 

m 1 to be paid. It shall also name the place where to 

madi^ the place so n^ed l^g either the registered office of the Company or some other place at which calk id 
the ^pany are nsnally made payable. The notice shall also state that in the e^t of nSnCymL* aPr bX1 

U,r J Ih. “ ““ f 1 i» 
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(31) Any member whose shares have been forfeited shall notwithstanding be liable to pay to the Company 
all calls owing upon suoh shares at the time of the f(>rf^^itare. 

(22) A solemn declaration in writing, made before a Magistrate, that the call in respect of a share was 
made and notice thereof given, and that default in payment of the call was made and that the forfeiture of the 
share was made by a resolution of the directors to that efiect, shall be sufficient evidence of the facts therein 
stated as against all persons entitled to such share and such declaration and the receipt of the Company for the 
price of suoh share shall constitute a good title to such share, and a certificate of proprietorship shall be delivered 
to the purchaser, and thereupon he shall be deemed the holder of such share disc arged from all calls due 
prior to such purchase, and he shall not be bound to see lo the application of the purchase- money, nor shall his 
title to such share be affected by any irregularity in the proceedings in reference to such sale. 

Conversion of Shares into Stock, 

(23) The directors may, with the sanction of the Company previously given in general meeting, convert any 
paid up share'* into stock, 

(24) When any shares have been converted into stock, the several holders of such stock may thenceforth 
transfer their respective interests therein, or any part of such interest, in the same manner and subject to the 
same regulations as and subject to which any shares in the capital of the Company may be transferred, or as 
near thereto as circumstances admit. 

(25) The several holders of stock shall be entitled to participate in the dividends and profits of the 
Company according to the amount of their re^psctbe interests in suoh stock; and such interests shall, in 
prop)rtion to the amount thereof, confer on tbe h ildacs thsceof, respectively, the same privileges aud advantages 
for the purpose of voting at meetings of the Comp my and for other purposes as would have been conferred by 
shares of equal amount in the oaoltal of the Go npinv; but so thit none of such privileges or advantages, except 
the ptrtioipation in the dividends and profits of the Go npany, snail be oonterred by any such aliquot part of the 
OonsoUdated stock as would not, if existing in shares have conferred snob privileges or advantages. 

Increase in Capital, 

(26) The directors may, with the sanction of a special resolution of the Company previously given in 
general meeting, increase its capital by the issue of new shares, such aggregate increase to be of such amount, and 
to be divided into shares of such respective amounts, as the Company in general meeting directs, or, if no direction 
is given, as the directors think expedient. 

(27) S abject to any direction to the contrary that maybe given by the meeting that sanctions the increase 
of capital, all new shares shall be offered to the members in propoetbn to the existing shares held by them, and 
such offer shall be made by notice specifying the number of shares to which the member is entitled and limiting a 
time within whbh the offer, if not acceptel, will b) deemed to be declined; and after the expiration of suob time, 
or on the receipt of an intimation from the member to whom such notice is given that he declines to accept the 
shares offered, the directors may dispose of the same in such manner as they think most beneficial to the 
Company. 

(28) Any capital raised by the creation of new shares shall be considered as part of the orig nal capital, and 
shall be 8ubj<"Ct to the same provisions, with reference to the payment of calls, and the forfeiture of shares on non- 
payment of calls, or otherwise, as if it had been part of the original capital. 

General Meetings, 

(29) The first general meeting shall be held at suoh time, not being more than six months after the 
registration of the Company, and at suoh place as th** directors may determine. 

(30) Subsequent general meetings shall be held, once at the least in every year, at such time and place as 
may be prescribed by the 0 »mpany in general meeting; and if no other time or place is prescribed a general 
meeting shall be held on the first Monday in February in every year, at suoh place as may be determined by the 
directors. 

(31) The above mentioned general meetings shall be called ordinary meetings; all other general meetings 
shall be called extraordinary. 

• (32) The directors may, whenever they think fit, and they shall, upon a requisition made in writing by 
not less than one-fifth in number of the members of the Company, convene an extraordinary general meeting. 

(33) Any requisition made by the members shall express the object of the meeting proposed to be called, 
and shall be left at the registered office of the Compmy. 

(34) Upon the receipt of suoh requisition tne directors shall forthwith proceed to oonveae an extraordinary 
general meeting. If they do not proceed to convene the same within twenty-one days from the date of the 
requisition, the requisitionists, or any other members amounting to the required number, may themselves convene 
an extraordinary general meeting. 

Proceedings at General Meeting, 

(35 ) Seven days’ notice at the least, specifying the place, the day aud the hour of meeting, and, in case 
of special business, the general nature of such business, shall be given to the members in manner hereinafter 
mentioned, or in such other manner, if any, as may be prescribed by the Company in general meeting ; bat the 
non-receipt of suoh notice by any member shall not invalidate the proceedings at any general meeting. 

(36) All business shall be deemed special that is transacted at an extraordinary meeting, and all that is 
transacted at an ordinary meeting, with the exception of sanctioning a dividend, and the oonslderation of the 
ai3oounts, balance-sheets and the ordinary report of the directors. 

(37) No business shall be transacted at any general meeting except the declaration of a dividend, unless a 

quorum of members is present at the time when the meeting proceeds to business. Such quorum shall be 
SiSoCrtained as follows, that is to say If the persons who have taken shares in the Company at the time of the 
meeting do not exceed ten in number, the quorum shall be five ; if they exceed ten, there shall be added to the 
above quorum one for every five additional members up to fifty, and one for every ten additional members after 
fifty, with this limitation that no quorum shall in any case exc^ twenty. ' 
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($8 ) If, witliia oas hoac from the time appointed for the meecinj?, a quorum is uofc present, the meeting, if 
convened upon the requisition of members, shall be dissolved. In any other .case, it shall stand adjourned to the 
same day in the next week, at the same time and place ; and if, at such adjourned meeting, a quorum is not 
present, it shall be adjourned sine die. 

(S9 ) The chairman (if any) of the board of dlreotors shall preside as cbairman at every general meeting of 
the Company, 

(4,0 ) If there is no suoh chairman, or if at any meeting he is not present within fifteen minutes after the 
time appointed for holding the meeting, the members present shall choose some one of their number to 
be chairman. 

(41) The chairman may, with the consent of the meeting, adjourn any meeting from time to time and from 
place to place but no business shall be transacted at any adjourned meeting other than the business left unfinished 
at the meeting from which the adjournment took place, 

(42) At any general meeting, unless a poll is demanded by at least five members, a declaration by the 
chairman that a resolution has been carried, and ah entry to that eSect in the book of proceedings of the Company, 
shall be sufficient evidence of the fact, without proof of the number or proportion of the votes recorded in favour of 
or againsfsuch resolution. 

(43) If a poll is demanded by five or more members, it shall be taken in such manner as the chairman 
directs, and the result of suoh poll shall be deemed to be the resolution of the Company in geaeral meeting. In the 
case of an equality of votes at any general meeting, the chairman shall be entitled to a second or easting vote. 

Votes of Members. 

(44) Every member shall have one vote for every share up to ten. He shall have an additional vote for 
every five shares beyond the first ten shares up to one hundred, and an additional vote for every ten shares beyond 
the first hundred shares. 

(45) If any member is a lunatic or idiot, he may vote by his committee or other legal curator ; and if any 
member is a minor, he may vote by his guardian or any one of his guardians if more than one. 

(40) If one or more parsons are jointly entitled to a share or shares, the member whose name stands first 
in the register of members as one of the holders of such share or shares, and no other, shall be entitled to vote in 
respect of the same. 

(47) No member shall be entitled to vote at any general meeting unless all calls due from him have been 
paid, and no member shall be entitled to vote in respect of any share that he has acquired by transfer at any 
meeting held after the expiration of three months from the registration of the Company, ‘unless he has been 
possessed of the share in respect of which he claims to vote for at least three months previously to the tirao of 
holding the meeting at which he proposes to vote. 

(48) Votes may be given either personally or by proxy. 

( 49) The instrument appointing a proxy shall be in writing, under the hand of the appointor, or, if such 
appointor is a corporation, under their common seal, and shall be attested by one or more witness or witnesses* 
No person shall be appointed a proxy who is not a member of the Company. 

(50) The instrument appointing a proxy shall be deposited at the registered office of the Company not 
less than seventy-two hours before the time for holding the meeting at which the person named in such instrumont 
proposes to vote; but no instrument appointing a proxy shall be valid after the expiration of twelve months from 
the date of its execution. 

(51) Any instrument appointing a proxy shall be in the following form 

Company, Ltd. 

If ^ . . , , , being a member of the 

Company, Limited, and entitled to vote or votes, hereby appoint 

» of , as my proxy to vote for me and on my behalf at the 

[ordmary or extraordinary as the case may he\ general meeting of the Company to be held on the 

. , . ^ adjournment thereof (or at any meeting of the C5ompauv 
that may be held m the year ). 4 

As witness my hand, this day ot ^ . Signed by the said 

m the presence of , 

Direotors. 

(SS) The number of the direotors, and the names of the first directors, shall be determined by the 
subscribers of the memorandum of association. 

(53) Until directors are appointed, the subsorlhars of the memorandum of association shall be deemed to be 
directors. 


(54) The future remuneration of the directors, and their remuneration for services performed previously to 
•the first general meeting, shall be determined by the Company in general meeting. 

Powers of Directors, 

(06) The business of the Company shall be managed by the directors, who may pay all expenses iruourred in 
gettmg up and re^stering the Company and may exercise all such powers of the Company as are not by the fore- 
going Act, or by th^e articles, requited to be exercised by the Company in general meeting, subject nevertheless to 
any Eolations of these articles, to the proyisious of the foregoing Act and to suoh regulations, being not inconsis- 
tent the afo^aid regmations. or provisions, as may be prescribed by the Company in general meeting ; but 

(56) The continuing directors may act notwithstanding any vacancy in their body. 
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jDisgualification of Directors, 

(57) The office of diueclor shall be vacated — 

if he, or any partner of his, or the firm of which he is a member, holds any other ofiioe or place of profit 
under the Company ; 

if he becomes bankrupt or insolvent ; 

if he is punished under any of the penal provisions of the foregoing Act ; 

if he is concerned in or participates in the profits of any contract with the Company, 

But the above rules shall be subject to the following exceptions : — that no dir otor shall vacate his office by 
reason of his being a member of any Company which ha«j entered into contracts with, or d^ae any work for, the 
Company of which he is director ; nevertheless, he shall not vote in respect of such contract or work, and, if he 
does so vote, his vote shall not be counted. 

notation of Directors, 

(58) At the first ordinary meeting after the registration of the Company the whol3 of the directors shall 
retire from office ; and at the first ordinary meeting in every subsequent year one- third of the directors for the 
time being, or, if their number is not a multiple of three, then the number nearest to one-third, shall retire from 
office. 

(59) The one-third or other neatest number to retire during the first and second years ensuing the first 
ordinary meeting of the Company shall, unless the directors agree among themselves, be determined by ballot. In 
every subsequent year, the one-third or other nearest number who have been longest in office shall retire, 

( 60) A retiring director shall be re-eligible, 

( 61) The Company at the general meeting at which any directors retire in manner aforesaid shall fill up 
the vacated offices by electing a like number of persons. 

(62) If at any meeting at which an election of directors ought to take place the places of the vacating direc- 
tors are not filled up, the meeting shall stand adjourned till the same day in the next week, at the same time and 
place; and if at such adjourned meeting the places of the vacating directors are not filled up, the vacating directors, 
or such of them as have not had their places filled up, shall continue in office until the ordinary meeting in the 
next year, and so on from time to time until their places are filled up. 

(68) The Company may from time to time, in general meeting, increase or reduce the number j>f directors, 
and may also deiermine in what rotation such increased or reduced number is to go out of office. 

( 64) Any casual vacancy occurring in the board of directors may be filled up by the directors, but any 
person so chosen shall retain his office so long only as the vacating dueotor would have retained the same if no 
I vacancy had occurred. 

(65) The Company in general meeting may by a special resolution remove any direotor before the expiration 
of his period of office, and may by an ordinary resolution appoint another person in his stead. The person so 
appointed shall hold office during such time only as the director in whose place he is appointed would have held 
the same if he had not been removed. 

Proceedings of Directors. 

(66) The directors may meet together for the despi.toh of business, adjourn and otherwise regulate their 
meetings as they think fit, and determine the quorum necessary for the transaction of bu^ness. Questions arising 
at any meeting shall be decided by a majority of votes. In case of an equality of votes, the chairman shall have a 
second or casting vote. A direotor may at anytime summon a meeting of the directors. 

(67) The directors may elect a chairman of their meetings, and determine the period for which he is to 
hold office ; but, if no such chairman is elected or if at any meeting the chairman is not present at the time 
appointed for holding the same, the directors present shall choose some one of their number to be chairman of 
such meeting. 

(68) The directors may delegate any of their powers to commit teos consisting of such member or members 
of their body as they think fit. Any committee so formed shall,; in the exercise of the powers so delegated, con- 
form to any regulations that may bo imposed on it by the directors. 

(69) K committee may elect a chairman of its meetings. If no such chairman is elected, or if he is not 
present at the time appointed for holding the same, the members present shall choose one of their number to be 
chairman of such meeting. 

(70) A committee may meet and adjourn as it thinks proper. Questions arising at any meeting shall bo 
determined by a majority of votes of the members present; and, in case of an equality of votes, the chairman shall 
have a second or casting vote. 

(71 ) All acts done by any meeting of the directors, or of a committee of directors, or by any person acting 
as a director, shall notwithstanding that it be afterwards discovered that there was some defect in the appointment 
of any such directors or persons acting as aforesaid, or that they or any of them were disqualified, be as valid as if 
every such person had been duly appointed and was qualified to be a director. 

Dividends, 

(72 ) The directors may, with the sanction of the Company in general meeting, declare a dividend to be 
paid to the members in proportion to their shares. 

(78) No dividend shall be payable except out of the profits arising from the business of the Company. 

(74) The directors may, before recommending any dividend, set aside out of the profits of the Compaq 
Buch sum as they think proper as a reserve fund to meet contingencies, or for equalizing dividends, or for repairing 
or maintaining the works connected with the business of the Comp my or any part thereof ; and the directors may 
invest the sum so set apart as a reserved fund upon such securities as they may select. 

(75 ) The directors may deduct from the dividends payable to any member all sacb sums of money as may 
be due from him to the Company on account of calls or otherwise. 
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(76) Notice ot any div'Send that may have been declared shall be given to each, member in manner herein* 
after mentioned ; and all dividends unclaimed for three years after having been declared may be forfeited by the 
directors for the benefit of the Company. 

(??) No dividend shall bear interest as against the Company. 

Accounts, 

(78) The directors shall cause true accounts to be kept— 
of the stock m trade of the Company ; 

ot the sums of money received and expanded by the Company, and the matters in respect of which 
such rt'celpt and expenditure take place ; and 
of tbe credits and UabLlities of the Company. 

The hooks of aoc mnt shall be kept at the regUtered office of the Company, and, subject to any reasonable 
restrictions as to the time and manner of inspecting tbe same that may be imposed by the Company in general 
meetings, shall be open to the inspection of the members during the hou>s of business 

(79) Once at the least m every year the directors shall lay before tbe Cofnpany in general meeting a state- 
ment of the income and expenditure for tbe past year, made up to a date not more than three months before such 
meeting. 

(80) The statement so made shall show, arranged under the most convenient heads, the amount of gross 
Income, distinguishing the severdl sources from which it has been derived, and the amount of gross expenditure, 
dlstlnguibhing the expenses of tbe establishment, salaries and other like matters. Every iti-m of expenditure fairly 
cWgeable against the year’s income shall be brought into account, so that a just balance of profit and loss may 
be laid before the meeting, and, in cases where any item of expenditure which may in fairness be distributed over 
several yi-ars has been incurred in any one year, tbe whole amount of such item shall be stated, with the addition 
of the reasons why only a portion of such expenditure is charged against the income of the year. 

(81) k balance-sheet shall be made out in every year and laid before the Company In general meeting, and 
such balance sheet shall contain a summary of the property and liabilities of the Company arranged under the 
heads appearing in the form annexed to this table, or as near thereto as otrcum&tances admit. 

(82) k printed copy of such balance-sheet shall, seven days previously to such meeting, be served on every 
member in the manner in which notices are hereinafter dueoted to be served. 

^ Audit, 

(83) Once at tbe lea«t in every year the accounts of the Company shall be examined, and the correctness of 
the balance-sheet ascertained by one or more auditor or auditors. 

(84) The first auditors shall be appointed by the directors ; subsequent auditors shall be appointed by the 
Company in general meeting. 

(85) If one auditor only is appointed, all the provisions herein contained relating to auditors shall apply to 

him. 

(86) The auditors may be members of the Company, but no person is eligible as an auditor wbo is interested 
otherwise than as a member in any tran&aoilon of the Company, and no director or other officer of the Company is 
eligible during his continuance in office. 

(87) Tue election of auditors shall be made by the Company at their ordinary meeting in each year. 

(88) Tbe remuneration of the first auditors shall be fixed by the directors; that of subsequent auditors shall 
be fixed by the Company in general meeting. 

(89) Any auditor shall be re-eligible on his qu'tting office. 

(90) If any casual vacancy occurs in the oflfije of any auditor appointed by the Company, the directors shall 
forthwith call an extrao'dinacy general meeting for tbe purpose of supplying the same. 

(91) If no election of auditors is made in manner aforesaid the tioeal Government may, on the application of 
not less than five members of the Company, appoint an auditor for the current year and fix the remuneration to be 
paid to him by the Company for his services. 

(92) Every auditor shall be supplied with a copy of the balance-sheet, and it shall be his duty to examine 
the same with the accounts and vouchers retarlng thereto. 

(93) Every auditor shall have a list delivered to him of all books kept by the Company, and shall at all 
reasonable times have acct-ss to the books and accounts of the C)mpany. He may, at the expmse of the Company 
employ accountants or other pf-r-ons to assist him m inve-.tigating such accounts, and he may, in relation to such 
accounts, examine the directors or any other officer of the Company. 

(94) The auditors shall make a report to the members upon the balance-sheet and accounts, and in such 
report they shall state whether, in their opinion, the balance-sheet is a full and fair balance-sheet, containing the 
particulars required by these regulations and properly drawn up so as t ) exhibit a true and correct view of the 
state of the Company’s affairs, and, in case they have called for explanations or information from the directors, 
whether such explanations or information have or has been given by the directors, and whether they or it have or 
has been satisfactory. Such report shall be read, together with the report of the directors, at the ordinary meeting. 

' Notices, 

(95) k notice may be served by the Company upon any member either personally or by sending it ihirotigli 
the post in a letter addressed to such member at his registered place of abode. 

(96) All notices directed to be given to the members shall, with respect to any share to which persons are 
jointly entitled, be given to wbiohever of such persona is named first in the register of members; and notice so 
given sball be sufficient notice to all the holders of such share. 

. notice, if sec by post, shall be deemed to have been served at the time when the letter 

eontammg the same would be dehveted in the ordinary course of tbe post; and, in proving such service, it shall 
he sufficient to prove that the letter containing tbe notice was properly addressed and put into the post office* 
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THE INDIAN COMPANIES (AMENDMENT) ACT, 
(Act XIX of 1980.)^ 


1980, 

[4th April 1930.] 


An Act Jurther to amend the Indian Companies Act, 1918, for certain purposes. 
Whebeas it is expedient further to amend the Indian Companies Act 1918, for the purposes 
hereinafter appearing ; It is hereby enacted as follows : — 

[a] For Statement ot Objeota and Eeasons, see Gazette of India, 1930, Ft. V, p. 63; for Eeport of Select 
Committee, sea i6icZ, p. 89. 

Short title and commence- 1. This Act may be called the INDIAN COMPANIES 

menu (Amendment) Act, 1930. 

(2) It eball come into force on such date^ as the ^[Central Government] may, by notification 
in the ° [Official Gazette], appoint. 

[a] This Aet came into force on the 1st April, 1932 ; see Gkizette of India, 1932. Pt. I, p. 299, [b] Substituted 
by A. O. for “Governor-General in Council”, [c] Subst%tuted by A. 0. foe “Gazette of India”. 

2. [Amendment of 8, 144, Act VII of 1918 J Eepealed by the Repealing Act, 1938 (l [i] of 
1938), S, 2 and Schedule. 

3. (1) All certificates granted by [Provincial Governments] before the commencement of 
Certificates granted before this Act entitling the holders, and all declarations made before the 

the commencement of this Act commencement of this Apt by the ^[Central Government] entitling the 
members of any specified institution or association, to be appointed and to act as auditors' of 
companies throughout British India shall be deemed to be cancelled on the expiry of one year from 
the commencement of this Act : 

Provided that the ^[Central Government] may direct that any such certificate or declaration 
^hs^\\ remain in force for a further period not exceeding one year : • 

Provided further that any person who — 

(a) was entitled immediately before the commencement of this Act by reason of any such 
certificate or declaration to be appointed and to act as an auditor of companies throughout 
British India, and 

(b) has at any time, after he became so entitled and before the commencement of this Act, 

resided in India, 

shall, if he possesses such qualifications as to good character and on payment of such fee as may 
be prescribbd under clause (h) of sub-s. ( 2A) of section 144 of the Indian Companies Act, 1913, be 
entitled to be enrolled on the Register of Accountants referred to in that sub-section. 

( 2) Persons holding restricted certificates gramted by ^[Provincial Governments] before the 
commencement of this Act entitling them to act as auditors within a Province may continue so to 
act, on such conditions as may be prescribed by the ® [appropriate Government] in rules^ made by 
notification in the ® [Official Gazette] and after previous publication. 

*[In this section “the appropriate Government” means, in relation to companies falling within 
item- 33 of List X in the Seventh Schedule to the Government of India Act, 1936, the Central 
Government, and in relation to other companies, the Provincial Government ] 

[a] SubstiMited by A. O. for “Local Government”, [b] Substituted by A, O. for “Governor-General in Coun- 
cil”, [c] Substituted by A. O. for “Governor-General in CounoU”. [d] For the Auditors Bestricted Certi- 
ficate Bales made by the Governor-General in Council under this section, see Gazette of India, 1932, Pt, !„ 
p. 299. fe] Substituted by A. 0. for “Gazette of India”, [f] Inserted by A. 0. 


THE INDIAN COMPAI^IES (FOREIGN INTERESTS) ACT, 1918. 

(ACT XX of 1918), 

STATEMENT OF OBJECTS AND REASONS. 


Tt is considered desirable that companies which, 
during the war, have been re-constituted in India on 
Itos approved by the Government of India and that 
new companies, whose business is of importance to the 
security of India and of tbe British Empire as a whole, 
should be restrained from altering their articles of asso- 
ciation in such a way as to bring them under the con- 
trol of fore'gn interests. It is, therefore, proposed that 
the provisions m the articles of association ot such 
wmpanies, which are desig/ied to restrict the shares or 
Inieri^tB to "lbs held or “the powers to be exercised by 
petsons other than Briti^ subjects, should not be 


altered without the consent of the Governor-General in 
Council, Similarly, legislation in tbe XJnittd Kingdom 
has resulted in the Companies (Foreign Interests) Act, 
1917 (7 and 8 Geo. V, Ch. 18), which prohibits the 
alteration of restrictive articles of this neture without 
tbe permission of the Board of Trade. Clauses 3 and 4 
(1) of the BUI are designed to give effect to this pro- 
posal, and the remaining sub-clauses of cl. 4 have been 
inserted to prevent evasion of this provision by voitin- 
tary liquidation on the part of the Companies con- 
cerned.” 

— Gazette of India, 1918, Part V, page 74, 
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THE INDIAN COMPANIES (FOEEIGK INTERESTS) ACT, 1918, 

(Act XX op 1918).®' 

[26th September 1918,] 

All Act to take power to prohibit the alt&ration, except with the sanction of the 
Governor. General in Council^ of articles of association tohtch restrict 
foreign interests in certain Gompanies^ and to provide for 
other purposes connected therewith, 

Wheueas it is expedient to take power to prohibit the alteration, except with the sanction 
of the Governor-General in Council, of articles of association which restrict foreign interests in 
^certain companies, and to provide for other purposes connected therewith ; It is hereby enacted 
as follows : — 

[a] For Proceedings in Council, see Gazette of India, 1918, Pt. VI, pp. 955 and 1140. 

SJrntmu, 1. This Act may he called the INDIAN COMPANIES {FOREIGN IN^ 
TERE8TS) AOT, 1928. 

Definitions^ 2. (IJ In this Act — - 

(a) the expression “British subject*’ has the same meaning as in S. 27 of the British 
Nationality and status of Aliens Act, 1914,^ but shall in dude any person who holds^ 
a certificate of naturalization as a British subject granted under any Act of 
^[the Central Legislature] for the time being in force and any association 
incorporated in any part of His Majesfcy’s dominions : Provided that the said 
expression shall, for the purposes of this Act, be deemed to apply to any subject of 
a State in India ; 

(b) the expression “restrictive provision” means any provision in the articles of 
association of a company which, in the opinion of the ^[Central Government], is 
designed to restrict or limit or has the effect of restricting or limiting the share or 
shares or interest which may be held, or the rights, powers or authority which may 
be conferred upon or exercised by or on behalf of persons other than British subjects 
in the Company, or in respect of the control, management or direction of the affairs 
thereof. 

(2) All words and expressions used in this Act and defined in the Indian Companies Act, 
1918, shall be deemed to have the meanings respectively attributed to them by that Act. 

[a] 4 <& 5 Geo V, Ch. 17. First paragr^iph of S. 27 is as follows : “Tho expression ‘British subject* means a 
person who is a nat'irabborn British subject, or a person to whom a certificate of naturalization has been 
granted’\ [b] Substituted by a A. O. for “Governor-General in Oouncir*. 

3 This Act shall apply to such companies as the ^[Central Government] may, by notifica- 

Application of Jet, tion ia the ^[Ofifioial Gazette], declare to be companies with restrictive 
provisions, and any such notification shall specify the restrictive provisions. 

[a] Substituted by A. 0. for ‘‘Governor-General in Council”, [b] Substituted by A. 0. for “Gazette of India” 

Alterations in restrictive So long as a notification issued under section 8 is in force in 

provisions and winding up, respect of any company, notwithstanding anything to the contrary in anjr 
other Act — 

(1) no alteration of the articles of association of the company affecting either directly or 
indirectly any restrictive provision shall be of any effect until it has received the 
consent in writing of the ®'[Oentral Government] ; 

(2) resolution for the voluntary winding up of the company shall be of no effect unless 

the [Central Government] authorises or ratifies it by a written consent ; ^ 

(3 ) any Court which has jurisdiction to wind up the company may in its discretion refuse 
to make a winding up order. In the exercise of its discretion, the Court shall be 
guided by the consideration whether the winding up is bona fide with a view to the 
discontinuance of the undertaking or is with a view to continuing the undertaking 
freed either wholly or in part from any restrictive provision ; 

(4) the ®'EOentral Government] in giving consent, or the Court in making a winding up 
order, as the case may be, may impose such terms or conditions for giving effect to 
the purposes of this Act as **[it] thinks fit. 

[a] SubstitV/ted by A. 0, for “Governor-General in Council”, [b] Substituted by A. 0. for “he or 
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CONTEMPT OF COURTS ACT, 1926. 
(ACT XII OF 1926.) 
STATEMENT OF OBJECTS AND REASONS. 


*‘Tho several High Courts of Judicature fstabUshedby 
Letters Paient are superior Courts of record, and sueli 
they have i ower to attach mad commit for acts amount- 
ing to contempt of their own proceedinKS as contempt 
of Court without reference to whether the acts alleged 
constitute an offence under the Indian Penal Code. 
Different vi^ws have, however, been held by the various 
High Courts in regard to their power to punish for such 
contempts committ d in regard to proceedings in Courts 
which are subordinate to them. The Madras High Court 
in ease of In re Venkata Bao (21 Mad. L Jonr 832 
and the Bombay H gb Court in case of King-Emperor 
V, B O, Kulkarni (24 Bom. L B 16) have held that 
they possess this power to protect their subordinate 
Courts against such contempts. The Calcutta High 
Court, on the other hand, in ease of Legal Bemembrancer 
V. Motilal Ghose (I. L, B. 41 Cal. 1731 has taben a 
contrary view. In case in which it is held that the 
power to attach and commit exists the powers of the 
Court are as unrestricted as are the powers of superior 
Oourts of record in England. It has not been decided 
whether the Courts of Judicial Commissioners of Central 
Provinces, Oudh and Sind, have these general powers 
either win regard to- contempt of their own proceedings 
or of the proceedings of Courts subordinate to them. In 
England, m addition to the powers of the Superior 
Courts of record to attach and commit for contempt of 
<}ourt, contempts of Courts are also indictable mis- 
demeanours at Common Law In India on the other 
hand, though the Indian Penal Code makes certain acts 
which would be punishable as contempts of Court in 


England specific offences, it does not provide generally 
for the punishment of contempts of the aulWity of 
judicial officers not committed in their pre«ience. 

The condition of the law in India as silmmarised 
above has long been regarded as unsatisfactory, and in 
1914 a Bill was introduced in the Indian Legislative 
Council which would have increased the classes of oases 
of contempts of Court punishable as ofienees under the 
Indian Penal Code, but it was not proceeded with owing 
to the war. The present Bill proposes to declare and 
amend the law on the other lines. Instead of increasing 
the classes of cases punishable as contempts of Court 
after trial by Magistrates, the Bill resf riots the power 
to protect subordinate Courts against contempts wh'ch 
are not already provided for in the Indian Penal Code 
to High Courts themselves. The Bill resolves any doubts 
as to the powers of the High Courts of judicature in 
regard to the protection of their subordinate Courts 
from such contempts. It will show clearly that the 
Courts of the Judicial Commissioners of the Central 
Provinces, Oudh and Sind, will have the same powers 
of punishing for contempts committed in regard to their 
own proceedings or of the proceedings of Courts sub- 
ordinate to them. In lieu of the existing unrestricted 
powers of the High Courts of judicature it will define 
the nature of the offence of contempt of Court and the 
extent of the punishment which may be Awarded. 
Finally, it bars the inherent powers of the High Courts 
to deal with such offences.” 

— Gazette of India, 1925, Pt, V, page 42. 


SELECT COMMITTEE REPORT. 


‘*The following Beport of the Select Committee on the 
Bill to define and limit the powers of certain Courts in 
punishing contempts of Courts was presented to the 
Legislntive Assembly on the 16th September 1925 

1. We, the undersigned, Members of the Select Com- 
mittee to which the Bill to define and limit the powers 
of certain Coufts in punching contempts of Courts was 
referred, have considered the Bill and tbe papers noted 
in the mirgm, and have now toe honour to submit tbia 
our Beport, with the Bill as amended by us annexed 
thereto. 

2. We have re-drafted the Bill ntailting or restricting 
the provi^dons of the Bill as introduced as indicated 
below : — 

(a) The definition of “contempt of Court” has been 
omitted. We are of opinion that the case-law on the 
subjt^ot will form an adequate guide. 

{b» The provisions regulating the taking cognizance 
of offences under the Act and the procedure and powers 
of Counts in respect thereto have been omitted ; the 
procedure at present followed by High Courts in respect 
of such offences is adequate, and we have provided that 


High Courts, in respect of offences committed against 
subordinate Courts and Chief Courts, should follow the 
same procedure. 

(c) Courts of Judicial Commissioners have been ex- 
cluded as we are not of opinion that such Courts should 
have power to punish contempt. 

(d) The provisi ns empowering Chief Courts to punish 
contempt have been limited to contempts of themselves. 

(e) Simple imprisonment has been prefrcribed. 

(f) The amount of fine has been limited to two 
thousand rupees. 

The decisions referred to in clauses (c) (d) and (f) 
supra were not unanimous dfcisions. 

3. We have further provided that a High Court will 
have no jurisdiction in respect of a contempt committed 
against a subordinate Court when such contempt is an 
offence punishable under the ordinary law ; and in the 
proviso added to clause (3) we have, in accordance with 
the opinion of the majority, recognised the existing 
practice in such oases of accepting apologies. 

[Note Minutes of Dissent are omitted.] 

—Gazette of India, 1925, Pt. V, page 249. 


COGNATE ACTS AND PROVISIONS. 

1. Ceiminal Peooedueb Code, 1898, Ss 476-482, 

2. Penal Code, ih60, Ss. 172 to 190, 228. 

3. Peesidbncy Small Cause couets Act, XV of 1882, Ss. 87 88 

4. Pbesidency-Towns Insolvency act, ui of 1909, Ss. 6 (3) 90 (8) 


[THE] CONTEMPT OF COURTS ACT, 1926, 

(Act XII OF 1926.) 

^ ^ [8th March 1926.] 

An -Act to def%ne and limit the powers of certain Courts in punishing 

contempts of Courts^ 

^ ^ Jadio^tote to puniah 
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And whereas it is expedient to resolve these doubts and to dedne and limit the powers 
exercisable by High Courts and Chief Courts in punishing contempts of court ; It is hereby enacted 
as follows : 


[a] The word “subordinate” was repealed by the Contempt of Courts (Amendment) Act, 1937 (12 [XII] of 
1937), S. 2. 

^ CONTEMPT OF COUETS ACT, 1926. 

( 2 ) It shall extend to the whole of British India. 


( 3 ) It shall come into force on such date® as the ^[Central Government] may, by notification 
in the ® [Official Gazette], appoint. 

[a] Ist May 1926 ; see Gazette of India, 1926, Pt. I, p. 442. [b] Substituted by A. 0. for **Governor-General 
in Council’*, [c] Substituted by A. O. for ‘ Gazette of India’*. 


SECTION 1 — Synopsis. 

1. Scope and object of Act. 

2. Jurisdiction of Courts. 

3. Contempt of Court, what amounts to. 

1. Scope and object of Act. — [1] The new Con^ 
tempt of Courts Act has been enacted in order to remove 
doubts which had arisen as to the powers of a High 
Court but does not imply that the Legislature recognised 
that no such power did in fact exist. (Vol 13) 1926 All 
623 (632) : 43 All 711 (SB). 

[2] The Act creates no new powers but merely re- 
cognises them to exist and seeks to define and limit them. 
(Vol 26) 1939 Oudh 131 (136, 139) : 14 Luck 492 : 40 
Cri L Jour 421 (PB)- (Oudh Chief Court has inherent 
power to protect Subordinate Courts and to prevent 
interference with course of justice.) 

[3J High Courts being Courts of Eeeord can proceed 
summarily to punish their own contempts. (Vol 22) 1935 
Cal 419 (423, 424, 425): 63 Cal 217 : 36 Cri L Jour 1053 
(FB). (Right to punish by summary procedure con- 
tempts of itself by scandal izat' on of the Court still 
exist9)*(Vol 29. 1942 Lah 105 (107, 108) : I L R (1942) 
Lah 411 : 43 Cri li Jour 699 (FB) *(’37) I L R (1937) 
1 Cal 845 (364). 

[4] Object of proceedings in contempt is to ensure 
that every litigant in Court of justice has a fair and un* 
prejudiced hearing — Objf'ct is not so much to vindicate 
the dignity of Court or person of judge. (Vol 24) 1937 
Bom 305 (307) ; 38 Cri L Jour 942*(Vol 27) 1940 Rang 
70 (71) ; 41 Cri L Jour 445 (DB) *(Vol 22) 1935 All 1 
(6) iDB) (Object is to protect admini4*tration of justice.) 

[5] Notice of motion for contempt of Court is a pro- 
ceeding of a Criminal nature. (Vol 21) 1934 Bom 452 
(454) ; 54 Bom 10 *(Vol 31) 1944 Lah 196 i202) : 46 
Cri L Jour 174 (SB), (Person charged with contempt is 
entitled to benefit ot doubt.) *(*37) I L R (1937) 1 Cal 
345 (356) (Jurisdiction is quasi criminal and is not 
affected by Criminal P. C.) *(Vol 16) 1929 Cal 115 
(116) (DB). 

2. Jurisdiction of Courts. — [1] Per MacleodJ* 
It is not that every contempt of an inferior Court is 
necessarily a contempt of High Court, It is a question 
which must be decided on facts. (Vol 9) 1922 Bom 52 
(62) : 46 Bom 592 : 23 Cri L Jour 177 (DB). 

[2] Madras High Court has jurisdiction in matters of 
contempt of High Court arising anywhere in Presidency 
-—Jurisdiction is determined by place where contempt is 
committed and not where contemner resides. (Vol 21) 
1934 Mad 423^424} ; 57 Mad 831 : 35 Cri L Jour 962 
{DB). 

[3] Party restrained by judicial order of High Court 
from taking certain action — Breach committed in other 
High Conrt*s jurisdiction— Former High Court can com- 
mit such person for contempt. (Vol 24) 1937 Cal 601 
(602, 603) ; 39 Cri L Jour 664. 

[4] Writ of arrest upon committal can be executed 
anywhere in Bengal or through Court within whose 


jurisdiction such person happens to be. (*37) I L R 
(1937) 1 C^il 345 (354, 366, 357) *(Vol 32) 19-i5 All 1 
(4): 46 Cri L Jour 272: 1LK(1944) All 665 (DB). (Con- 
tempt of Court is offence within S. 5 (2), Criminal P 0.) 

[But see (Vol 31) 1944 Bom 127 (128, 129) : I L R 
(1944) Bom 333 : 45 Cri L Jour 647 (DB). (High Court 
can deal with that person if he were within its jurisdic- 
tion— But it cannot arrest a man outside its jurisd ctiou 
nor can it arrest person for contempt of another High 
Court — B mbay High Court cannot take action in res- 
pect of contempt of Allahabad High Court if cornmittedl 
by publication out of Court by person within jurisdic* 
tion of Bombay High Court and a fortiori the Chief 
Presidency Magistrate of Bombay cannot do so - — Nor 
can the Commissioner of Police, Bombay, deal with the 
matter — Snch publication does not fall under either 
I P. O. or Cr. P. C or under any other law within 
meaning of S. 5 ^2), Cr. P. C.)] 

[6] Once a person is brought before the H’gli Court 
the question whether his arrest kt place outside juris- 
diction was I gal or illegal becomes irrelevant. (Vol 32) 
1945 Oudh 266 (268) : 20 Luck 442 : 47 Cri L Jour 
294 (DB). 

[6j High Court at Allahabad being a Court of record 
is the sole and exolus ve judge of what amounts to con- 
tempt of Court. (Voi 32) 1945 Oudh 266 (267); 20 Luck 
442 ; 47 Ori L Jour 294 (DB). 

[7] Subordinate Court has no power to entertain 
contempt proceedings if the contempt is not committed 
in its presence. (Vol 80) 1943 Nag 334 (334) : 45 
Cri L Jour 407 

3. Contempt of Court, what amounts to, — 
[1] Contempts of Court are of three kinds: those which 
(1) scandal ze the Court or (2) abuse iho parties con- 
cerned in causes there or (3) prejudice mankind against 
persons before the oause is heard. (Vol 25) 1938 Mad 
248 i249) : I L R (1938) Mad 645 ; 39 Cri L Jonr 328 
(DB) *(Vol 32) 1945 Lah 206 (207) : 47 Cri L Jour 116 
(DB) *iVol 30) 1943 Lah 329 (335. 337) : I L R (1944) 
Lah 111 : 45 Cri L Jour 445 (FB). (Essence of each 
kind indicated and duty of Court before taking notice of 
publication pointed out.) 

[See also iVol 22) 1985 Cal 419 (429, 430) ; 63 Cal 
217 : 36 Cri L Jour 1053 (FB). (Per Mukerji J. ‘Con- 
tempt of Court* involves two ideas; contempt of their 
power and coptempt of their authority — ‘‘Court** means 
judges who constitute it; “Authority** does not mean 
the coercive power of the judges but deference and res- 
pect which is paid to them and their acts.)] 

[2] Anything lending to curtail or impair the freedom 
of limbs of judicial proceedings constitutes contempt of 
Court (Vol 27) 1940 Nag 110 (112, 113) : I L R (1940) 
Nag 69 ; 41 Cri L Jour 709. 

[3] An act calculated to affect dignity of Court is 
contempt — To describe Court proceedings as ‘tamasha^ 
is contempt. (Vol 32) 1946 Oal 107 (121, 122, 125) : 
I L B (1944) 1 Col 489 (BB). 
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[4] Oondnet calculated and having tendency to pro* 
duce, so to speak, an atmosphere of prejudice in the 
midst of which the proceedings must go on is contempt 
of Court even though it is not likely that the mind of 
Magistrates or judges charged with case would thereby 
be prejudiced. (Vol 19) 1932 Mad 26 (27) : 65 Mad 262: 
S3 Cri L Jour 270 (DB). 

[5] Untruth amounting to contempt — Eepetition of 
untruths is contempt, however, mitigated. (’42) 1942 
Oudh W N 6 (20) (DB) •3E‘(Vol 30) 1943 Lah 329 (337) : 
I L B (1944) Lah 111 : 45 Gri L Jour 445 (FB). (That 
the publication objected to is quotation from other 
source is no defence, i^ the article amounts to contempt.) 
«.(Vol 28) 1941 Pat 135 192) : 20 Pat 306 : 42 Cri L 
Jour 225 (DB), 

[6] Intention of writer is immaterial. (Vol 24) 1937 
Bora 305 (306, 307) : 38 Cri L Jour 942 5«(Vol 29) 1942 
Bom 86 (89) ; I L B (1942) Bom 151 : 43 Cri L Jour 
583. (Not motive but effect of publication is to be con- 
sidered.) •©(’42) (1942) Oudh W N 6 (20) (DB). (Notice 
may be a proper criterion in awarding punishment.) 
3*(Vol 28) 1941 Pat 185 (188, 189, 194) : 20 Pat 306 : 
42 Cri L Jour 225 (DB) *iVol 26) 1939 Mad 257 (259) : 
1 L B (1939) Mad 466 : 40 Cri L Jour 533 (SB). 

[7] Publication of writing calculated to interfere with 
due course of justice — Intention or notice of writer is 
immaterial. (Vol 32) 1945 Lah 206 (207, 208, 209) ; 47 
Cri L Jour 115 (DB). (Principles on which Court will 
act, indicated.) 

[83 Innocence of act is relevant only for punishment. 
(Vol 32) 1945 Nag 33 (47) : I L B (1945) Nag 74 (DB). 

[9] Printer and Publisher are liable for ofiending 
article written by another even if they have dissociated 
from it or disapproved it. (Vol 27) 1940 Sind 239 (247); 
I L B (1941) Bar 3 : 42 Cri L Jour 1 (FB). 

[10] In order to see whether certain passage consti- 
tutes contempt of Court, it is for High Court: to construe 
words and phrases which have no technical significance 
and to decide the meaning and effect they are calcu- 
lated to produce. (Vol 16) 1929 Pat 72 (77) : 30 Cri L 
Jour 741 : 8 Pat 323 (FB). 

[lOa] Summary power of punishing for contempt 
should be used very sparingly and only in serious cases. 
To use it to suppress methods of advocacy which are 
merely offensive is to use it for a purpose for which it 
was never intended. (Vol 32) 1945 P C 134 (136) : 72 
Ind App 189;ILB (1945) Kar P 0 294; ILB (1945) Bom 
950 (PC). 

Comment on pending proceedings and judgments, 

[11] Publication of comments prejudicing adminis- 
tration of justice amounts to contempt of Court. (Vol 15) 
1928 Bang 115 (116) : 6 Bang 39 ; 29 Cri L Jour 695 
S*(Vol 32) 1945 Nag 33 (48): ILB (1945) Nag 74 (DB). 
(T ndanoy to interfere is enough.) »i‘(Vol 28) 1941 Nag 
241 (241, 242, 243) ; 43 Cri L Jour 98; ILB (19421 Nag 
506. (When no harm is caused or intended Court should 
not be too sensitive.) ©(Vol 28) 1941 Oudh 14 (15, 16) : 
41 Cri L Jour 584 : 16 Luck 61 (DB) (Speech leading 
to influence result of pending trial.) ©(Vol 27) 1940 
Oudh 137 (137): 15 Luck 268: 41 Cri L Jour 169 (DB). 
(Newspaper has no special privilege.) ©(Vol 17) 1930 
Bang 124 (126) : 7 Kang 844 : 31 Cri L Jour 397 (DB). 
(Contempt to be punishable must interfere sub'^tantiaHy 
•mth due administration of justice.) ©{Vol 18) 1931 Cal 
257 (258) ; 58 Cal 884: 82 Cri L Jour 675 (DB). 
(Creation of prejudicial atmosphere against p^^rson under 
trial ) ©(Vol 16) 1929 All 81 (82):30Cri L Jour 217 (SB). 
(Article influencing mind of prosecution witnesses and 
general public and written with object of prejudicing 
publie against merits of prosecution.) 

. pRiblii^ during pendency of pro- 

ceeding amounts to contempt of Court when (1) it as- 


sumes truth of certain facts connected with matters- 
awaiting decision, (2) it contains reflection on persons 
connected with proceeding and (3) it purports to predict 
that certain party is likely to be successful and com- 
ments in effect that if he is successful, law and justice 
will be defeated. (Voi 26) 1939 Cal 672 (673) : I L E 
(1939) 1 Cal 399 ; 41 Cri L Jour 148 (SB). 

[13] Discussion in newspaper of rights and wrongs of 
pending case is improper and constitutes contempt of 
Court — To suggest Court to take certain course in 
matters before it or about to come before it amounts to 
contempt irrespective of notice — Criterion is whethei^ 
act complained of is likely to prejudice course of justice. 
(Vol 26) 1939 Mad 257 (259): 40 Ori L Jour 533: ILB 
(1939) Mad 466 (SB). 

[14] Befereiices by newspapers to pending cases 
should exclude everything leading to prejudice or pre- 
possess mind of judicial officer concerned Facts of 
pending cases should be expressed in form of state- 
ments of facts by newspaper itself (Vol 33) 1946 All 
298 (299, 300) ; 47 Cri L Jour 333 (FB). 

[15] Press comment on pending cases affecting dig- 
nity of Court is contempt so also headlines in paper if it 
prejudices leader. (Vol 20) 1933 Cal 118 (121, 122) ; 60 
Cal 603 : 34 Cri L Jour 662 (DB) ©{Vol 25) 1938 Ms,d 
248 (249) : I L B (1938) Mad 645 : 39 Crf L Jour 328 
(DB). (Fact that trial Judge is not affeeb d by article 
has no bearing.) ©(Vol 22) 1935 All 1 (3) (DB). (There 
need be no record that similar publications have been 
held in the past to constitute contempt.) 

[16] In the absence of good faith and where there 
are misstatements and misrepresentation, criticism of 
Court is not protected. (Vol 27) 1940 Sind 239 (246) : 
I L E (1941) Kar 3 ; 42 Ori L Jour i (FB). 

[17] Contempt can be committed apart from any 
case in Court. (Vol 22) 1935 Cal 419 (424) ; 36 Cri L 
Jour 1053 (FB) © (Vol 20) 1933 Cal 118 (122) : 60 Cal 
603 : 34 Ori L Jour 662 (DB). 

[18] It is enough that writer cither knows a pro- 
ceeding or cause to be imminent or should have known 
that it was imminent. In criminal cases it is not neces- 
sary that accused should have been brought before Magis- 
trate provided he has been arrested and is in custody. 
(Vol 32) 1945 Lah 206 (209) : 47 Cri L Jour 116 (DB). 

[19] Beasonable argument or expostulation offered 
against judicial acts as contrary to law or public good is. 
not contempt of Court — To say that human element 
enters when sentences are awarded by Judges does not 
amount to contempt. (Vol 23) 1936 P C 141 (145, 146)(PO)* 

[20] Article in newspaper commenting upon findings 
of Magistrate in inquest held under S 176, Criminal 
P, C into the death of certain person, amounts to con- 
tempt of Court if the comments impute deliberate 
perversity, incapability and partiality to the public on 
the part of the Magistrate. (Vol 27) 1940 Bang 70 (71) : 
41 Ori L Jour 445 (DB). 

[21] Comment in newspaper reflecting on impar- 
tiality of Magistrate before whom the complaint is 
pending is contempt of Magistrate’s Court. (Vol 9 3922 
Bom 52 (63) : 46 Bom 592 ; 23 Cri L Jour 177 (DB). 

[22] Article in newspaper suggesting that evidence 
used in prosecution which is proceeding or contem- 
plated is obtained by improper means or is unreliable 
amounts to contempt of Court. (Vol 25) 1938 Bom 198 
(199) : I L E (1938) Bom 176 : 39 Cri L Jour 424. 

[23] Headline not itself misleading but amounting 
to criticism of prosecution case under guise of summary 
of day’s proceedings— Contempt is committed— Absence 
of danger of actual prejudice is not only consideration 
for jurisdiction. (Vol 20) 1933 Cal 118 (121) ; 60 Cal 
603 : 34 Ori L Jour 662 (DB). 

[24] Article demanding that counsd should not 
und^take defence of accused amounts to contempt of 
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Court. (Vol 28) 1941 Pat 185 (190) : 20 Pat 306 ; 42 
Ori L Jour 225 (DB). 

[25] Writer stating what he regards to be true facts 
of case while it is pending — This amounts to contempt 
of Court. (Vol 28) 1941 Pat 185 (189, 190) : 20 Pat 
306 : 42 Ori L Jonr 225 (DB). 

[26] Editor of newspaper publishing complaint, filed 
by person charging certain persons of abduction, with 
scare headlines and comments — Publication held con- 
tempt of Court. (Vol 25) 1938 Lah 815 (816) : 40 
Cri L Jour 156 (DB). 

[27] During pendency of title suit for declaration that 
<»ertain land claimed by defendant was public pathway, 
plaintiff publishing norice calling upon public to attend 
meeting to deter course of action to be followed— 
Notice, resolution at meeting and article in newspaper 
all asserting that disputed land was public pathway and 
that defendant was attempting to close it — This held 
amounted to contempt of Court. (Vol 25) 1938 Cal 772 
(774) : I Ii R (1938) 2 Cal 447 (DB). 

[28] Per Harries C. J. and Teja Singh J. ; Munir J. 
aontra, — Article in newspaper headed ‘‘Arrest made on 
flimsy grounds” held in circumstances of case did not 
amount to contempt. 

Per Full Bench— Article headed “Lawyer insulted'* 
held was not comment on pending case and did not 
constitute contempt. (Vol 30) 1943 Lah 329 (338, 339) : 

I L R (1944) Lah 111 : 45 Cri L Jour 446 (FB). 

Report of J udicial proceedings, — [29] Editors and 
proprietors of newspaper, in publishing copies or re- 
sumes of pleadings in pending cases, run the risk of 
being guilry of contempt of Court. (Vol 21) 1934 Gal 
606 (60H). 

[30] Publication of plaint which reflects severely on 
defendant’s conduct is contempt of scandalous and 
serious nature. (Vol 23) 1936 Lah 917 (918) : 38 
Ori L Jour 73. 

[31] Will disputed in a pending suit — Newspaper 
publishing it so as to prejudice party contesting it — 
Such publication amounts to contempt of Court. (Vol 18) 
1931 All 420 (421) ! 53 All 712 : 33 Cri L Jour 259. 

[82] Defamation case pending — Publication with 
tendency to prejudice public or Court for or against any 
party before cause is finally heard amounts to contempt 
of Court. (Vol 28) 1941 Oudh 399 (401) : 16 Luck 758 ; 
42 Ori L Jour 524 (DB). 

[33] Proceeding relating to appointment of guardian 
€Ld litem is proceeding relating to a ward of the Court 
and is within exceptions recognized in 1913 App Oas 
417 — Publication of proceedings in 8 newspaper amounts 
to contempt of Court. (Vol 29) 1942 Bom 86 (88) : 
I L E (1942) Bom 151 : 43 Cri L Jour 583. 

[34] It is contempt of Court to publish reports of 
chamber proceedings without permission of Judge con- 
cerned. (Vol 29) 1942 Bom 86 (87) ; I L R (1942) Bom 
151 ; 43 Ori L Jour 683. 

[35] Bfport of proceedings under S. 491, Or. P. C., 
pending before High Court and publication of paras 
from petition under S. 491, Cr. P. C,, held did not 
amount to contempt. (Vol 30) 1943 Lah 329 (338) ; 
I L R (1944) Lah 111 : 45 Cri L Jour 445 (FB). 

[36] Cases of contempt in nature of scandalizing 
Court require to be treated with much discretion. Pro- 
ceeding for contempt of this nature should be instituted 
sparingly and always with reference to administration 
of justice — ^Tests is whether words complained of are cal- 
culated to obstruct or interfere with course of justice 
and due administration of law— Judicial personages can- 
not afford to be too sensitive. If a Judge is’defamed in 
such a way as not to affect administration of justice he 
has ordinary remedy for defamation — Proceedings for 
contempt of Court would be misconceived where the re- 


port does not involve any criticism of the Chief Justice 
in his administrative capacity but Contains a mere alle- 
gation that he has committed an ill-advised act in 
writing to Subordinate Judges asking them to collect 
subscriptions for war fund. Such a remark does not 
amount to scandalizing the Court. (Vol 80) 1943 P O 
202 (204, 205) : 70 Ind App 216 : I L B (1944) AU 32 : 
I L R (1944) Ear (PC) 7 (PC). 

[37] Election manifesto slandering whole judiciary 
to secure votes at Bar Council election — Truth of all^ 
gation is no justification of contempt. (Vol 22) 1935 All 
38 (39, 40) ; 36 Ori L Jour 620 (DB). 

[38] Allegation by a legal practitioner in a notice 
under S 80, Civil P. 0., that Judge has acted with pre- 
judice, that he decided case not according to his own 
convictions, that he abused his powers and acted dis- 
honestlv amounts to contempt of Court of grossest kind. 
(Vol 28) 1941 Bom 228 (232) : I L B (1941) Bom 548 ; 
42 Ori L Jour 723 (DB). 

[39] As persion*? to amount to contempt of Court 
need not be against particular Judge. An article was 
headed “Scandalous situation — Bar Council Election,” 
The passage objected to was as follows : “In this con- 
nection it is amusing to note that when a comparatively 
undeserving lawyer is raised to the Bench, which is a 
fairly frequent occurrence in our judicial history, it is 
generally claimed 

J^eld that these remarks constituted a contempt of 
Court of which High Court was bound to take notice. 
(Vol 22) 1935 All 1 (6) (DB). 

[40] Speech expressing contempt for all Courts of 
justice in geperal and not making any attack on any 
Judge in particular or commenting on particular case, 
does not amount to such contempt of Court as to be 
dealt with by process for contempt. (Vol 25) 1938 Bom 
197 (198) : I L R (1938) Bom 179 : 39 Cri L Jour 440. 

[41] It is as much contempt to say that judiciary 
has lost its independence by reason of something it is 
alleged to have done out of Court, as to say that as re- 
sult of a case it has decided, it is clear that it has no 
independence or has lost what it had. ^Vol 22) 1935 
Cal 419 (426) : 63 Oal 217 : 36 Ori L Jour 1053 (FB). 

[42] Counsers statement before Pull Bench that his 
client does not wish matter to be argued before the 
Bench as constituted amounts to contempt. (Vol 19) 
1932 Lah 485 (486) (FB). 

[43] An article suggesting abuse by Chief Court pf 
its powers, desire on its part to enter into conflict with 
executive government and containing invitation to 
Magistrates to disregard its authority, amounts to con- 
tempt of Court. (Vol 27) 1940 Sind 239 (249) : 42 
Cri L Jour 1 : 1 L R (1941) Ear 3 (FB). 

[44] Act or writing leading to undermine authority 
of Court or to influence result of pending case is serious 
offence. Article in question stated that “judgment after 
judgment was being given by the High Court arbitrarily, 
that neither law nor facts were discussed.” It was fur- 
ther added that it was necessary “to restore confidence 
of the public that law is discussed and facts are digested 
before cases are disposed of.” It also alleged that 
summary justice was being administered ; Meld that 
the article constituted a gross contempt of Court. 
(Vol 22) 1935 Lah 212 (212) : 16 Lah 266 : 36 Cri L 
Jour 837 (SB). 

[46] Publication by a- newspaper of a comment and 
.an editorial insinuating that the Chief Justice acting 
under influence of the executive head issued some cir- 
cular, amounts to contempt of Court. (*42) 1942 Oudh 
W. N. 6 (20) (DB), 

[46] Suggestion that High Court Judge was in- 
fluenced by remarks of Secretary of State amounts to 
contempt of Court. (Vol 32) 1945 All 1 (5) : I L R 
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(1944) All 665 : 46 Cci Ii Jonr 272 (DB). 

[47] Advocate expressing at meeting of Bar Associa- 
tion that ^'the man in the str^'et has lost confidence in 
the administration of j -stice in the province,” commits 
contempt of Court. (Vol 20) 1933 Oudh 118 (119) ; 34 
Ori L Jour 726 (DB). 

[48] Article in newspaper suggesting that on ao” 
count of youth of Judge he is unlikely to differ from 
decision of lower Court — ^It is attack on his competency 
as Juds;e and amounts to contempt. (Yol 17) 1930 Bang 
124 (127) : 7 Bang 844 : 81 Cri L Jour 397 (DB). 

[49] There cannot be contempt more gco«5s th<\n alle- 
gation that once Magistrate knew that Government had 
instituted prosecution there was bound to be conviction. 
(Vol 29) 1942 Mad 711 (711) ; I L B (1943) Mad 26 : 
44 Ori ti Jour 162 (SB). 

[60] Fer Mitter J. — Statement by Police officer that 
arrest of detenu released under S. 491, Criminal P, C., 
was made in Court precincts with the permission of the 
Hon’ble Chief Justice, constitutes coniempt. The impli- 
cation of the statement suggests “hobnobbing with the 
executive.** (Vol 32) 1945 Cal 107 (121) ; I L E (1944) 
X Cal 489 (SB). 

[51] Allegation by Solicitor engaged in case that 
Judge ha'^ prejudged issue of fact before evidence has 
been called on either side amounts to contempt of 
Court known as scandalizing Court. (Vol 29) 1942 Bom 
331 (331 332} : 44 Cri h Jour 93. 

[62-63] Criticism of executive officer is not contempt 
of Court. But if it contains matter calculated to inter- 


fere with due course of juatiee, it would amount to con- 
iempt — Proprietors and publishers of newspapers 
criticising public administration regarding matrers which 
are sub judioe do so at tbeir perU. (Vol 32) 1945 Lah 
206 (209) : 47 Cri L Jour 116 (DB) (Vol 80) 1948 
Jjskh 329 (337) : I L B (1944) Lah 111 : 46 Cri L Jour 
445 (FB). (It is one thing to say during pendency of 
proceedings that an executive officer should not have 
taken certain course and it is quite different thing to 
say that the course he took was wholly illegal.) 

BemarJes against parties and witnesses [54] Publi- 

cation leading to prejudice party to proceedings amounts 
to contempt — Heasons for rule explained. (Vol 30) 1943 
Lah 329 (346) ; I L B (1944) Lah 111 : 45 Cri L Jour 
445 (FB). 

[56] Criminal proceedings launched by a zamindar 
against his ryots — Person, while the proceedings were 
pending, issuing pamphlet accusing complainant zamin- 
dar of having deliberately launched false cases against 
his ryots is guilty of contempt of Court of grave nature. 
(Vol 25) 1938 Mad 975 (976) ; 40 Ori L Jour 169 (DB). 

[66] Abase of parties amounting to ridicule or con- 
tempt is prohibited — Test is whether articles have 
tendency to interfere with due and proper administra- 
tion of justice — Intention of writer is immaterial. 
(Vol 24) 1937 Bom 305 (306, 307) : 38 Cri L Jour 942. 

[57] Complaint under S. 600, Penal Code, against 
editor of a newspaper pending— Editor publishing article 
suggesting that complainant is king of liars and con- 
veying threat of future proceedings gainst complainant 
and his witness — Editor committ^ contempt of Court. 
(Vol 28) 1941 Oudh 67 (69j : 42 Cri L Jour 221 ; 16 
Luck 506 (DB). 

[58] An article published in partisan spirit does not 
fall within functions of honest journalism. (Vol 29) 
1942 Bom 86 (90) ; I L E (1942) Bom 151 : 43 Cri L 
Jour 583. 

[69] Publication which is defamatory of parties does 
not cjall for interference of Court unless it is likely to 
interfere with trial of suit — PnbKoation not fair and 
honest has such effect- (Vol 29) 1942 Bom 86 (89) : 
I L B Ck942} Bom 151 : 43 Ori L Jour 583. 


Communication with parties or Court — [60] An Ad- 
vocate addressed a letter to Court before whom the execu- 
tion was pending. The letter was as followsi: . . in case 
further action in execution is taken after this informa- 
tion as to the revision application and my obent after 
success files a suit for damages, you shall uot be iu a 
position to put in your plea of good faith and bona fide**: 
Held that the intention may be to influence the Court by 
the threat held out and to prevent him from passing 
orders in execution proceedings and exercising his 
independent judgment. Such contempt could not be 
purged by subsequent apology, however full and ample. 
(Vol 21) 1934 All 317 (318) : 35 Ori L Jour 433 (DB). 

[61] Party sending to Judge, seised of case, letter con- 
taining threat and imputations about Judge*3 impartia- 
lity is guilty of contempt of serious nature. (Vol 27) 
1940 Nag 407 (408) : IL B (1941) Nag 804 : 42 Ori L 
Jour 237, 

[62] M. L. A. issuing instructions to District Magis- 
trate in respect of pending trial is guilty of contempt of 
Court. (Vol 26) 1939 All 247 (248) (DB). 

[63] Letter by M. L. A. asking Magistrate to drop 
certain pending proceedings amounts to contempt (ft 
Court, (Vol 27)^1940 Oudh 178 (178, 179):41 Cri L Jour 
233 (DB). 

[64] Proceedings under S. 107, Criminal P.C., against 
villagers — Letter by pleader for villagers to Magistrate 
requesting him to take immediate steps against opposite 
party and not to proceed with cases against villagers, 
amounts to contempt of Court, (Vol 26) 1939 Oudh 180 
(180) : 14 Luck 653 (DB). 

[65] When there is no judicial proceeding pending, 
a letter written to a Magistrate requesting him to take 
steps in his executive capacity for ensuring peaceful 
celebration of certain ceremonies likely to be obstructed 
by certain persons not containing any prayer to bound 
down such persons, does not amount to contempt of 
Court. (Vol 26) 1939 Oudh 182 (183, 184) ; 14 Luck 
649 ; 40 Cri L Jour 666 (DB). 

[66] Undertaking given by two adjoining estate 
owners not to interfere with embankment — Breach in 
embankment — One party repairing it but increasing the 
length of embankment — Complaint by other estate 
owners to District M^^gistrate who was also Collector — 
Complaint rejected — Letter by manager of complaining 
estate to Collector stating that rejection had emboldened 
people of other estate to make breach— Letter held did 
not amount to contempt. (Vol 24) 1937 Pat 124 (125, 
127) : 38 Cri L Jour 412 (DB). 

[67] Sending threatening notice to defendant in pen- 
ding suit to withdraw plea taken by him in written 
statement is contempt— Pleader who sends it himself on 
behalf of his client is also guilty of contempt. (Vol 22) 
1935 All 117 (118, 119) : 57 AU 573 (DB) © (Vol 27) 1940 
Nag 110 (112, 113) : ILB (1940) Nag 69 : 41 Cri L Jour 
709. (A party addressing threatening notice to counsel of 
opposite party to withdraw certain allegations of fact in 
written statement of his client — There is clear invasion 
of oounael’a right to represent his client’s case.) 

ISee (Vol 28) 1941 Nag 241 (241, 242, 243) : I L B 
(1942) Nag 606 ; 43 Cri L Jour 98. (Non party to pro- 
ceeding sending notice to one of parties demanding 
damages and apology. for reference made about him in 
written statement held did uot commit contempt oi 
Court, there being no interference with course of justice.) 
®(Vol 27) 1940 All 114 (116, 116) : 41 Ori L Jour 390 
(DB), (Suit by A against B ^ Bin written statement 
describing A*$ son with defamatory epithet - AppUeatiipn 
by A to Cemrt for striking out those statements tiudi 
notice by A*s son (jailing upon B to pay damages for 
defamation *or to face suit for defamation did not 
amount to contempt of Court)] 
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Institution of proceedings^ pending ease, — [68] 
Essence of offence of contempt of Court lies in prejadic- 
ing fair trial of pending case^A instituting insolvency 
proceedings against B and *making statements defama- 
tory of B— B to vindicate bis character and integrity 
filing complaint under S. 500, Penal Code, against A^B 
was not guilty of contempt of Court— Threat by B prior 
to A*s starting insolvency proceedings that B would file 
complaint under S. 600, Penal Code, if A instituted 
insolvency proceedings against him amounted only to 
warning and not contempt of Court. (Vol 28) 1941 All 
96 (97, 99) : 42 Cri L Jour 370 (DB) * (Vol 31) 1944 
Oudh 14 (15, 16) ; 19 Luck 303 : 45 Ori L Jour 108 
(DB). (Complaint by party under S. 600, Penal Code and 
application for proceedings under S. 182, Penal Code, 
and notice demanding damages for allegation by oppo- 
site party in proceedings under S 100, Criminal P. C., 
after termination of proceedings under S. 100, Criminal 
P. 0.) * (Vol 27) 1940 All 497 (499, 500) : LL E (1940) 
All 710 : 42 Cri L Jour 211 (DB). (Application during 
pendency of guardianship proceedings by applicant 
under S. 476, Criminal P. C., alleging objector’s allega- 
tion to be false and also complaint under 3. 500, Penal 
Code ) ^ (Vol 26) 1939 Oudh 225 (226, 227) : 40 Cri L 
Jour 569 (DB). (Defamatory statements by witness— 
Complaint for defamation after examination of all pro- 
secution witnesses — Complainant is not bound to wait 
till termination of case.) 

[69] Arrest of counsel proceeding to file or appear in 
case by police amounts to contempt when there is 
something in nature of mala fides, and the arrest 
is intended to interfere with due course of justice or 
calculated so to interfere. Mistaken and honest arrest 
does not amount to contempt. (Vol 31) 1944 Lah 
196 (199, 200) : 46 Cri L Jour 174 (SB). 

[70] Arrest under Eegulatioa 3 of 1818 in court- 
room when Court is not sitting or in precincts does not 
amount to contempt. (Vol 32) 1945 Cal 107 (119) : ILE 
(1944) 1 Cal 489 (SB). 

[71] Per Mitter J, — Person released under S 491, 
Criminal P G., re-arrested under Begulation 8 of 1818 
— No warrant issued at the time — Arrest amounts to 
contempt. [Majority however held that warrants Were 
issued and hence re-arrest did not amount to contempt.] 
(Vol 32) 1945 Cal 107 (121) : I L E (1944) 1 Cal 489 
(SB). 

Bisobedieftce or interference with orders of Court, 
— [72] Lady ordered to deliver custody of boy to his 
father guardian — Intentional disobedience of Court’s 
order — Held, that lady was guilty of contempt. (Vol 25) 
1938 Cal 38 (42) : 39 Cri L Jour 466. 

[73] Accused evading warrant of arrest and misre- 
presenting in revision application that he was in jail is 
guilty of contempt of Court, (Vol 27) 1940 All 386 
(387) ; I L E (1940) All 607 ; 41 Cri L Jour 741 (DB). 

[74] Injunotiou against Government not to interfere 
with possession of A — B not party to injunction pro- 
ceedings and claiming interest through Government 
interfered with A’s possession — Held, that neither B nor 
Government was guilty of contempt. (Vol 26) 1938 P 0 
295 (299, 300) : 17 Pat 770 ; ILE (1939) Ear P 0 42 
(PC) (Reversing) (Vol 24) 1937 Pat 65 : 16 Pat 159 (SB). 

[76] That another person is surety for payment of 
moneys payable by the receiver, does not relieve receiver 
from obligation to obey Court’s order to pcqr. (Vol 19} 
1932 Bom 688 (642). 

[76] Eeceiver in partition suit — Defendant brother 
taking certain sums from family funds disregarding 
protests of receiver and plaintifi and warnings of Court, 
is guilty of contempt. (Vol 27] 1940 Cal 487 i488) (DB). 

[77] Person wilfully disobeying order of Court prohi- 
biting him from performing marriage of minor in bis 


custody, is guilty of criminal contempt. (Vol 27) 1940 
Nag 203 (206, 207) ; I L E (1942) Nag 45 : 41 Cri L- 
Jour 803. 

[78] Party restrained by judicial order from proceed- 
ing with certain action — Disobedience is contempt, even 
if party is advised that order is wrong, (Vol 24) 1937 
Cal 601 (602) : 39 Cri L Jour 654. 

[79] Tampering with applications addressed to High 
Court IS contempt — Altering date of application fr im 
22nd to 23rd is contempt, (Vol 32) 1945 Nag 33 (38) ; 
ILE (1945) Nag 74 (DB;. 

[80] Withholding of application to High Court under 
S. 491, Criminal P. 0., constitutes tethnioal contempt , 
— Such withholding amounts to punishable contempt — 
When withholding lends substantially to interfere with 
course of justice— Fact that it might possibly interfere is 
not enough — There must be tendency substantially so to 
interfere. (Vol 31) 1944 Lah 196 (203, 204, 205) : 46 
Cri L Jour 174 (SB). 

[See also (Vol 32) 1945 Nag 33 (35, 38, 49) : I L E 
(1945) Nag 74 (DB). (Deliberately withholding applica- 
tion addressed to High Court by Head of Government 
Department and not filing it on earliest opportunity 
and filing partial copies is inexcusable, and constitutes 
contempt.)] 

[81] Disobedience to an order by Chief Judge of 
Presidency Small Cause Court under S. 6A, Mus^alman 
Wakf Act, directing to furnish accounts within 30 days, 
on the plea that the property in respect of which it is 
made is not wakf property, amounts to contempt of 
Court. (Vol 29) 1942 Bom 154 (154) : 43 Cri L Jour 667 
(DB). (Affirmed in (Vol 82) 1945 P C 147 ; 72 Ind App 
226 ; 47 Cri L Jour 61 ; ILE 1945 Ear PC 355 : 
ILE (1946) Bom 959 (P 0).) 

[82] There is distinction without difiereuce between 
direction and order of Court — Both mu^t be obeyed — 
But the words ‘‘opinion, advice or direction” in S. 34, 
Trusts Act, mean nothing more than guidance — Dis- 
obedience to these does not involve committal for con- 
tempt. (Vol 32) 1945 Sind 81 (89, 92, 93) : ILR (1945) 
Ear 384 ; 47 Cr LJ 283 (FB) 

Breach of undertaking, -^[892 Counsel lor accused 
assuring counsel for complainant that accused would 
not leave jurisdiction of Court — Accused leaving pne 
day before judgment — Case is not fit for proceeding in 
contempt. (Vol 19) 1932 Cal 229 (230) : 33 Ori L Jour 
322 (DB). 

[84] Undertaking given by party made part of decree 
— ^Breach of undertaking before satisfaction of decree — 

It is contempt of Court. (1938) 42 Cal W N 203 (206). 

[85] Marri^e of ward of Court without consent of 
Court in spiW^f undertaking not to do so — Only per- 
sonal guardian is liable for contempt. (Vol 16) 1929* 
Bom 417 (417). 

Contempt in relation to officers of Court, — [86] 
Interference with the posses'^ion of receiver appointed 
by Court is contempt. (Vol 21) 1934 Bom 462 (455) : 59 
Bom 10 * (Vol 32) 1945 Sind 76 (80) : 47 Cri L Jour 
408 : I L E (1944) Ear 396. (Interference by levying 
execution.) * (Vol 19) 1932 Cal 706 (707) : 33 Ori L 
Jour 945 (DB). (Attempts to interfere with Eeceiver’s 
possession and intercept rent— Personal service of order 
appointing receiver is not necessary.) 

[87 1 Where the Court comes to a decision that it will 
appoint a receiver but does not name any person as 
receiver, it is not contempt of Court, for a person who 
knows of that decision to collect and disburse moneys 
which are intended to fall within the powers of the 
Eeceiver. (’41) 1941 Bang L E 747 (762). 

Abuse of process of CoMrt.— [88] Complainant'^ 
genuinely on information given to him obtaining war- 
rant against certain person — Finding him, to be wrong; 
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(1) Subject to the provisions of sub-section ^5 j, the High Courts of Judicature established 
Power of superior by Letters Patent shall have and exercise the same jurisdiction, powers and 
^Courts to pumsh con- authority, in accordance with the same procedure and practice, in respect of 
iempts of court contempts of courts subordinate to them as they have and exercise in respect 
of contempts of themselves. 

(2) Subject to the provisions of sub-seetion (3), fh Chief Court shall have and exercise the 
eame jurisdiction, powers and authority, in accordance with the same procedure and practice, in 
respect of contempt of itself as a High Court referred to in sub-section (1). 

(3) High Court shall take cognisance of a contempt alleged to have been committed in 
respect of a Court subordinate to it where snob contempt is an offence punishable under the Indian 

. Penal Code. 


Section 1 (contd,) 

person complainant attempting but unsuccessfully to use 
that warrant to influence that person — Complainant 
then obtaining warrant against right person— This held 
did not amount to contempt of Court in the absence of 
evidf-nee showing that complainant misused process of 
Court by obtaining warrant against person against 
whom he had no intention of proceeding merely to use 
it as a lever for blackmailing him. (Vol 26) 1939 Lah 
143 (144) : 40 Gri L Jour 671 (DB). 

SECTION 2. — Synopsis. 

1. Sub-section (1) (General). 

2. Practice and procedure. 

3. “Courts subordinate to them.” 

*4. Appeals. 

5. Sub-section (2), 


6. Sub-section (3). 

1. Sub-section (1) (General) [1] Judicial Com- 

missioner’s Court not being Court of Keoord has no 
powers either by Statute or otherwise to punish con- 
tempts of Courts subordinate to it. (Vol 22/ 1935 Nas? 
46 (48) : 31 Nag L B 154. 

^2] High Court can punish contempt of subordinate 
Courts in same way as if contempt had been of the 
High Court itself subject to limitation as to the extent 
of the punishment. (Vol 20) 1933 Pat 142 (143) : 12 
Pat 1 : 34 Cr li Jour 770 (DB) * (Vol 22) 1935 All 117 
<1X8) : 57 All 573 (DB). 

£3] Power to commit for contempt should be used 
only when contempt is deliberate. (Vol 26) 1939 Mad 
257 (260) : I D B (1939) Mad 466 ; 40 Cr h Jour 533 
<(SB). 

[4] Order for contempt should not be passed unless 

there is ample material to justify.it — Court acting on 
receiver’s or other ofiflcer’s report — Finding should he 
based on evidence either oral or by means of affidavits, 
(Vol 16) 1929 Cal 115 (116) (DB). ^ 

[5] Committal for contempt is matter of discretion 
— Unless discretion is used in serious disregard of 
principles of natural justice, Privy Council will be slow 


to interfere — Fact that another remedy is open 
should he considered while exercising di«eretion. (Vol 32^ 
1945 P 0 147 (150) : 72 Ind App 226 ; 47 Cr L Jour 61 ■ 
ID® (1946) Ear P O 365 : 1 L E (1945) Bom 959 (PC). 

, m Marries 0. J . and Teja Singh J Proceed- 

4ngs^ Boxt summary and arbitrary and so should be 
sparingly instituted and person should be convicted 

only when it is essential in interests of justice There 

must be substantial contempt. (Vol 30) 1943 Lah 829 
{337) : I LB (1944) Lah 111 : 45 Or L Jour 445 (FB). 

2. Practice and procedure, — [1] Ordinarily, if 
the contempt is not committed in the presence of the 
Court the proceeding for contempt is started by means 
supported by an affidavit, (Vol 16) 
1929 Cal 115 (116) (DB). ^ ^ 

Xiegp.1 Eemembrancer is the Chief 
Law Officer empowered to make a petition for contempt 


of Court on behalf of Government and to instruct the 
Advocate-General to carry on proceedings in the High 
Court. (Vol 2ft) 1941 Pat 185 (187, 188) : 20 Pat 806 : 
42 Cr L Jour 225 (DB). 

[3] Under Cl. 28, Letters Patent (Patna), the Divi- 
sional Bench has power to issue a rule to show cause on 
its own motion against committal for contempt. High 
Court can take notice and issue rule of its own motion. 
(Vol 28) 1941 Pat 185 (187, 188) : 20 Pat 30ff ^ D 
Jour 225 (DB). 

[4] When parties aggrieved refuse to apply for con- 
tempt, Court may take aotion of its own accord. 
(Vol 19) 1932 Cal 254 (255) ; 33 Or L Jour 444 (DB). 

[5] In Bengal, Division Bench cannot entertain ap- 
plications for contempt unless the Bench has been ap- 
pointed by the Chief Justice to deal with such oases. 
(Vol 19) 1932 Cal 254 (255) : 33 Cr L Jour 444 (DB). 

[6] Contempt in relation to officer of Court — Inter- 
ference with Beoeiver appointed in suit — Plaintiff in 
suit, rather than Eeceiver, should apply for initiating 
proceedings for contempt. (Vol 22) 1935 Cal 684 (686) : 
37 Or L Jour 66 (DB). 

[7] Contempt m relation to officer of Court (Eeceiver) 
— Application for proceedings for contempt should be 
made direct to the High Court by parly aggrieved. 
(Vol 19) 1932 Cal 254 (255) : 33 Cr L Jour 444 (DB). 

[8] High Court may treat petition for contempt pro- 
ceedings made to lower Court as a petition to itself. 
(Vol 19) 1932 Cal 254 (255) ; 33 Cr L Jour 444 (DB). 

[9] Petition for issue of process for contempt made 
by Governor-in-Oouncil with affidavit signed by Secre- 
tary is proper and within authority until -contrary is 
shown. (Vol 20) 1933 Cal 138 (120) : 60 Cal 603 : 84 
Or L Jour 662 (DB), 

[10] Belated application for exercise of summary 
procedure for contempt cannot be answered by saying 
that proceedings are terminated. (Vol 20) 1933 Cal‘ll8 
\122) ; 60 Cal 603 :.34 Or L Jour 662 (DB). 


[11] Rule issued by Calcutta High Court to show 
causa against committal for contempt of itself and a 
subordinate Court. Party need not appear through 
Advocate instructed by attorney, (Vol 17) 1930 Cal 759 
(760) : 58 Cal 458 : 32 Or L Jour 352 (DB). 

[12] Complaint not signed as required by rules and 
practice of the Calcutta High Court — Evidence showing 
prwia facie that contempt has been committed 
Absence of proper signature is not fatal irregularity. 
(Vol 20) 1933 Cal 118 (120) : 60 Cal 603 ; 34 Or L Jour 
662 (DB). 


[Id] Disobedience of Court’s order — Notice of motion 
must set out precise breach of the order. (Vol 19) 1932 
Bom 638 (640). 

[14] Party charged cannot be called upon to answer 
anything not specifically set out in grounds upon which 
the-rule is issued. (Vol 19) 1932 Cal 265 (257) : 33 Cr L 
Jour 369 (DB). 

Order of Court disobeyed — * Personal service of 
order must be proved — Service on attorney isinsuffioienifc 
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3. Save as otherwise expressly provided by any law for the time being in force, a contempt 
Limit of punishment of court may be punished with simple imprisonment for a term which may 
for contempt of court extend ti six months, or with fine, which may extend to two thousand 
rupees, or with both : 


Section 2 (contd.) 

to support notice of motion for contempt of Court. 
(Vol 19) 1932 Bom 638 (639). 

[16] When the eontenapt is committed in the face of 
a Court, it is that Court which is the proper tribunal to 
decide whether the contempt has been committed. 
(Vol 19) 1932 Lah 502 (503) : 33 Ori L Jour 675 (PB). 

[17] Rule that party in contempt cannot be heard is 
inapplicable when order for the breach of which con- 
tempt is alleged is challenged on ground of want of 
furisdiction. (Vol 18) 1931 Bom 402 (402) : 55 Bom 803 
(BB). 

[18] It is the duty of Magistrates to bring to notice 
of Chief Court attempt made to bring improper influence 
on them in connection with magisterial worL (Vol 26) 
1939 Oudh 180 (181) : 14 Luch. 653 (DB). 

[19] Where doubtful questions of fact are involved 
the High Court may refuse to issue notice to the 
person charged with contempt, before being satisfied 
by affidavit that there was reasonable ground for think- 
ing that contempt had been committed. (Vol 82) 1945 
All 67 (68) : I li R (1945) All 7 : 46 Ori L Jour 458 
(BB). 

[20] Though proceedings are of nature of criminal 
proceedings the position of alleged contemner is not 
that of an accused person who cannot file affidavit or 
make statement on oath. (Vol 30) 1943 Lah 329 (346): 
I L R (1944) Lah 111 ; 45 Cri L Jour 445 (P B). 

[21] Proceedings for contempt are of summary nature 
—Hotly contested question of fact cannot be decided. 
(Vol 31) 1944 Lah 196 (201) : 46 Ori L Jour 174 (SB). 

3. “Courts subordinate to them.’* — [1] Words 
“subordinate Court” were used in a wide sense as in- 
cluding any Court over which the High Court has 
superintendence for the purposes of S. 85, G-overnment 
of Burma Act, 1985. (Vol 27) 1940 Raug 68 (70): 1940 
Rang L B 188 : 41 Ori L Jour 470 (B B). 

[2] The Sub-Bivisional Magistrate holding an inquiry 
under S. 176, Criminal P. 0,, is a Court subordinate to 
the High Court. (Vol 27) 1940 Rang 68 (70) ; 1940 
Rang L R 188 : 41 Cri L Jour 470 (B B). 

[3] A Court of Commissioners appointed under Ben- 
gal Criminal Law Amendment Act is subordinate to 
High Court within the meaning of S. 2 (1). (Vol 20) 
1933 Cal 118 (120) : 60 Cal 603 : 34 Ori L Jour 662 
(B B). 

4. Appeals.— [1] No application lies either under 
01. 41, Letters Patent (Cal) or under any other prior issue 
of law for leave to appeal to Privy Council, in summary 
proceedings taken by Calcutta High Court for contempt 
of itself by scandalization, even if such proceedings are 
taken (which is doubtful) in exercise of its ordinary 
original criminal jurisdiction. (1935) 39 Cal W N 823 
(828) (B B). 

[2] No leave to appeal to Privy Council under S. 109, 
Civil P, 0., can be granted against refusal of High 
Court to punish party for contempt of Court. (Vol 28) 
1941 All 211 (212) : i L R (1941) All 364 (B B). 

[3] Leave to appeal to Privy Council ought not to be 
granted unless there is something in order of committal 
rendering it improper and therefore subject of appeal. 
(Vol 22) 1935 Cal 419 (453) : 63 Cal 217 : 30 Ori L Jour 
1053 (F B). 

[4] Appeal lies against High Court’s order of com- 
mittal for contempt. (1883) 7 Bom 5 (12) (B B). 

5. Sub-section (2). — [1] Chief Court has inherent 
power to protect subordinate Courts and to prevent 
Interference with course of justice. The Act creates no 


new powers but merely recognizes them to exist and 
seeks to define and limit them. (Vol 26) 1939 Oudh 131 
(136, 139) : 14 Luck 492 : 40 Cri L Jour 421 (P B). 

[2] The Chief Court of Sind has a right to punish 
in summary way contempt of itself. (Vol 27) 1940 Sind 
239 (241) : I L R (1941) Kar 3 : 42 Ori L Jour 1 (P B) 
•K (Vol 32) 1945 Sind 75 (78) : I L R (1944) Kar 396 : 
47 Ori L J our 408. 

6. Sub-section (3). — [1] High Court Judge can 
entertain proceedings for contempt only when no oflenee 
under the Penal Code is committed — Before relinquishing 
jurisdiction it must be determined whether act amounts 
to offence. (Vol 30) 1943 Nag 334 (335) : 45 Cr L J 407, 

[2] Qt6cBre . — Whether S. 2 (3), Contempt of Courts 
Act prohibited the High Court from dealing with 
ofiences punishable under the Penal Code as contempt. 
(Vol 32) 1945 P 0 147 (151) : 72 Ind App 226 : 47 Ori 
L Jour 61 : ILB (1945) Kar (PC) 355 ; ILR (1945) Bom 
959 (P C). 

[3] Prohibition contained in S. 2 (3) refers only to 
ofiences punishable as contempt of Court by the Penal 
Code, and not to offences punishable there otherwise 
than as contempt. (Vol 27) 1940 Nag 407 (410) : I L R 
(1941) Nag 304 : 42 Cri L Jour 237 © (Vol 25) 1938 All 
358 (361) : I L R (1938) All 548 : 39 Cri L Jour 677 
(B B) (Defamation.) (Vol 23) 1936 Lah 917 (918) : 
ILR (1937) Lah 34 : 38 Cri L Jour 73 I-* (Vol 20)1933 
Pat 204 (206) : 12 Pat 172 (B B) ^ (Vol 20) 1933 Pat 
142 (144) ; 12 Pat 1 : 34 Ori L Jour 770 (D B). 

[But see (Vol 30) 1943 Nag 334 (335) : 45 Ori L 
.Tour 407.] 

[4] Where proceedings in the Magistrate’s Court 
would be quite sufficient to meet the requirements of 
the ease, it is not desirable to invoke the jurisdiction of 
the High Court. (Vol 13) 1926 Cal 701 (703) : 53 Cal 
401 (DB). 

i8ee also (1937) 41 Cal W N 1326 (1326).] 

[5] Where naih nasdr when directed by Judge to 
deliver possession to decree-holder goes to spot but ia 
obstructed by person in possession ; Held, that person 
was guilty of two ofiences one being obstruction to naib 
nazir and other contempt to Judge and High Court 
would take notice of second ofience under this Act. 
(Vol 20) 1933 Pat 204 (206) ; 12 Pat 172 (D B). 

[6] Defamatory answers to interrogatories by presid- 
ing officer — Proper remedy is to proceed under S. 499, 
I. P. 0., and not proceeding for contempt of Court. 
(Vol 22) 1935 All 896 (896) : 36 Cri L Jour 967. 

[7] Failure to furnish information under S. 6A, Waqf 
Act is not ofience under I. P. 0. and High Court can 
deal with it under this Act. (Vol 32) 1945 P 0 147 (150): 
72 Ind App 226: 47 Ori L Jour 61: ILB (1945) Kar (PC) 
355 : ILR (1945) Bom 959 (P 0) ^ (Vol 29) 1942 Bom 
154 : 43 Cri L Jour 667 (D B) (Affirmed.) 

SECTION 3 — Synopsis 

1. Scope. 

2, Apology, 

1. Scope. — [1] Judicial independence of presiding 
officers of the Courts is to be maintained with a strong 
hand and the public must be made to feel that the 
Courts are not amenable to political or executive influ- 
ence. (Vol 25) 1938 All 358 (360) ; I L R (1938) All 
648 : 39 Cri L Jour 677 (B B). 

[2] Expression of intention not to repeat offence 
cannot affect question whether offence committed is 
serious one. (Yol 28) 1941 Pat 185 (194) : 20 Pat 306 ; 
42 Ori L Jour 225 (D B). 
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Provided that the accused may be discharged or the punishment awarded may he remitted 
on apology being made to the satisfaction of the Court : 

^[Provided further that notwithstanding anything elsewher^ contained in any law no High 
Court shall impose a sentence in excess of that specified in this section for any contempt either ira 
respect of itself or of a Court subordinate to it.] 

[a] Inserted by the Conlempt of Courts (Amendment) Act, 1937 (12 [XII] of 1937), S. 3. 

OBJECTS AND REASONS. 

Amendment made in 1937.— It has been held by the the original intention of the enactment of section 8 was 

Lahore High Court (see (Vol 24) 1937 Lah. 497 (SB) ) to restrict the powers of High Court in the punishment 

that the power of punishment provided in section 8 of any contempts whether of themselves or of Court® 

related to the contempt of Courts subordinate to it, and subordinate to them, this amendment made in 1937 

that it had no application to the contempt of itself, to makes the intention clear by deleting the word ‘subordi- 

punish which it possessed inherent power to pass a nate* from the preamble and adding a second proviso tc 

sentence without regard to the limit of six months. As section 3. —See S, 0. R., 1937. 


Section 3 ( coiiid.) 

[8] Motive of contemner is immaterial though it 
may be a proper criterion in awarding punishment. (’42) 
1942 Oudh W N 6 (20) (D B). 

[4] Innocence of act is relevant for punishment. 
(Vol 32) 1945 Nag 33 (47) ; I L R (1945) Nag 74 (D B). 

[5] Excitable temper of the accused is a justification 
for mitigation of the maximum sentence for contempt 
of Court, (Vol 25) 1938 All 358 (362) : I L R (1938) 
All 648 : 39 Cri L Jour 677 (BB). 

[6] Article not amounting to contempt of serious 
kind— Opposite party expressing no regret but insisting 
that no oAence was committed — No apology offered— 
Case was fit for punishment. (Vol 28) 1941 Pat 185 
(194) : 20 Pat 306 ; 42 Cri L Jour 225 (D B). 

[7] Other remedy available — Court has discretion to 
commit or not for contempt — Disobedience of order 
under S. 6 A of Mussalman Waqf Act for two years — 
Court may consider that heavier fine than Imposed 
under Waqf Act or even imprisonment is necessary and 
commit for contempt. (Vol 32) 1945 P C 147 (150) ; 72 
Ind App 226 : 47 Cri L Jour 61 ; ILR (1946) Ear (PC) 
355 : ILR (1946) Bom 959 (P 0). 

[8] High Courts can enforce their orders for con- 
tempt by attachment. (1883) 7 Bom 5 (13) (B B). 

[9] Section 58, Civil P. C,, does not apply to eases of 
imprisonment for contempt of Court. (1879) 4 Cal 665 
(657) (BB). 

[10] Because a particular type of contempt of Court 
is unusual or unprecedented, it does not follow that the 
Court has no power to punish such a contempt. (Vol 22) 
1935 All 1 (3) (BB). 

[11] High Court has jurisdiction to order the pay- 
ment and recovery of fine from a person punished under 
the Act. (Vol 22) 1935 All 1013 (1014) : 58 All 374 ; 36 
Cri L Jour 1365 (BB), 


[12] The High Court has jurisdiction to direct a 
person punished under the Contempt of Courts Act, to 
pay costa of the Crown. Such costs can be recovered on 
the lines of execution of decrees. (Vol 22) 1935 All 1013 
(1014) : 58 All 374 : 36 Cri L Jour 1365 (BB). 

[13] Where the Chief Justice and another Judge of 

the Court of which the appellant is alleged to be in 
contempt are of the opinion that no contempt is com- 
mitted but the executive deems it necessary not only to 
appear but endeavours to uphold the order, the appel- 
lant should be given costs of the appeal. (Vol 32) 1945 
B G 134 (136) ; 72 Ind App 189 : 1 LE (1945) Ear (PC) 
294 : IBB (1946) Bom 950 (PC). ^ ^ ) 

[14] Person obstructing receiver in discharge of his 
duty may be made to pay costs of a hearing, (vol 1) 
1914 Cal 550 (564) : 15 Cri B Jour 65. 

[15] Persons charged with contempt is entitled to 
lienefit of doubt. (Vol 31) 1944 Bah 196 (202) ; 46 On 
Jj Jour 174 (SB). 


2. Apology. — [1] Except in scandalous and 
outrageous cases an unconditional apology is ordinarily 
considered to purge contempc. Contempt is aggravated.. 
Where person persistently justifies bis action. (Vol 32' 
1946 Nag 33 (49, 50) : I B B (1945) Nag 74 (BB). 

[2] An apology must be tendered at the earliest stago 
possible. 

At the appellate stage it should be tendered un- 
reservedly and unconditionally before the argument'i 
begin, and must be the full, frank and manly confession 
of a wrong done, and should be intended to be evidence 
of real contriteness. (Vol 27) 1940 Nag 407 (408, 409) : 
ILR (1941) Nag 304 : 42 Cri B Jour 237. 

[3] Where the accused takes such action as is likely 
to prejudice the trial and instead of apologising in thp 
beginning contends that no contempt has been com- 
mitted, his apology tendered at a late stage can only be 
regarded as an after-thought put forward in the hope oi 
avoiding the wrath to come. (Vol 28) 1941 Oudh 67 (69, 
70) 1 16 BuokSOS-: 42 Cri B Jour 221 (BB). 

[4] Court can refuse to accept apology which it does 
not believe to be genuine, (Vol 27) 1940 Sind 239 (246) : 
ILR (1941) Ear 3 : 42 Cri L Jour 1 (FB). 

[5] Advocate expressing at meeting of Bar Association 
“that the man in the street has lost confidence in the 
administration of justice in the province” commits 
contempt — Unconscious use of expression — Written 
apology is sufficient amends. (Vol 20) 1933 Oudh 118 
(119) ; 34 Cri L Jour 726 (BB). 

[6] Where a person guilty of contempt of Court 

admits his error and states that he is “extremely sorry”, 
it may amount to an expression of regret, but it is not 
an apology within the meaning of proviso to S. 3. (’42> 
1942 Oudh W N 6 (20) (BB). ' 

[7] In view of the fact that the contemner (who was 
a solicitor) committing contempt by scandalizing th& 
Court had offered a very frank and unqualified apology 
and had admitted that the letter written by bfm -was 
improper and ought not to have been wu-itten, only a 
fine of Es. 1000 was imposed, (Vol 29) 1942 Bom 331 
(332) : 44 Cri B Jour 93. 

[8] An Editor who bad committed contempt of Courfe 
by publishing an article prejudicing the course of 

in pending case, was discharged on his tendering un- 
qualified apology. (Vol 27) 1940 Oudh 137 (137, 138) i 
15 Luck 268 : 41 Cri L Jour 169 (BB). 

[9] Publisher and editor of newspaper commenting' 

upon findings of Magistrate in inquest held under S. 176, 
Criminal P. 0., imputing deliberate perversity, incapabi- 
lity and partiality to police on part of the Magistrate 
cannot be allowed to go unpunished merely because they 
have tendered apology, (Vol 27) 1940 Rang 70 (72) : 41 
OriB Jour 445 (DB), s v y 
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Pebamble, 

PEBIilMINARY, 

Sections. 

1. Shorfi title. 

Extent. 

Oommenoement. 

2. Interpretation-clause. 


CHAPTER L 

Of the Communication, Acceptance and 
Revocation op Peoposals. 

3. Communication, acceptance and revoca- 

tion of proposals. 

4. Communication when complete. 

5. Revocation of proposals and acceptances. 

6. Revocation how made. 

7. Acceptance must be absolute, 

8. Acceptance by performing conditions, or 
receiving consideration. 

9. Promises, express and implied. 


CHAPTER ir. 

Of Contracts, Voidable Contracts and 
Void Agreements. 

10. What agreements are contracts, 

11. Who are competent to contract. 

12. What is a sound mind for the purposes of 
contracting, 

13. “Consent** defined. 

14. “Free consent** defined, 

15. “Coercion** defined. 

16. “Undue influence’* defined. 

17. “Fraud” defined, 

18. “Misrepresentation** defined. 

19. Voidability of agreements without free con- 
sent. 

19A. Power to set aside contract induced by 
undue influence. 

20. Agreement void where both parties are 
under mistake as to matter of fact. 

21. Effect of mistakes as to law. 

22. Contract caused by mistake of one party 
as to matter of fact. 

28. What considerations and objects are lawful, 
and what not. 

Void Agreements. 

24. Agreements void, if considerations and ob- 
jects unlawful in part, 

25. Agreement without consideration void, un- 
less it is in writing and registered, or is a 
promise to compensate for something done, 
or is a promise to pay a debt barred by 
limitation law. 


26. Agreement in restraint of marriage void. 

27. Agreement in restraint of trade void. 

Saving of agreement not to carry on busi- 
ness of which good will is sold. 

28. Agreements in restraint of legal proceed- 
ings void. 

Saving of contract to refer to arbitration 

dispute that may arise. 

Suits barred by such contracts. 

Saving of contract to refer questions that 
have already arisen. 

29. Agreements void for uncertainty, 

80. Agreements by way of wager void. 

Exception in favour of certain prizes for 
horse-racing. 

Section 294A of the Indian Penal Code not 
affected. 


CHAPTER III 
Of Contingent Contracts. 

31. “Contingent contract** defined. 

82. Enforcement of contracts contingent on 
an event happening. 

38. Enforcement of contracts contingent on an 
event not happening. 

34. When event on which contract is contin- 
gent to be deemed impossible, if it is the 
future conduct of a living person. 

85. When contracts become void which are 
contingent on happening of specified event 
within fixed time. 

When contracts may be enforced which are 
contingent on specified event not happen- 
ing within fixed time. 

86. Agreement contingent on impossible events 
void. 

CHAPTER IV. 

Of the Performance of Contracts. 
Contracts which must he 'performed, 

87. Obligation of parties to contracts. 

38, Effect of refusal to accept offer of perfor- 
mance. 

89. Effect of refusal of party to perform pro- 
mise wholly. 

By whom Contracts must he performed. 

40. Person by whom promise is to be per- 
formed. 

41. Effect of accepting performance from third 
person. 

42. Devolution of joint liabilities. 


Section 3 (contd.) and the advocate is liable to conviction. 

[10] An advocate in writing a threatening letter to Punishment can, however, be remitted in view of 
Court, commits contempt of Court a»d mere apology unconditional apology, under the proviso to S. 3, (Yol 
howsoever full and ample could not purge contempt 21) 1934 All 317 (318) : 35 Cri L Jour 433 (DB), 
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48. Any one of joint promisors may be com- 
pelled to perform. 

Each promisor may compel contribution. 
Sharing of loss by default in contribution. 

44. Effect of release of one joint promisor, 

45. Devolution of joint rights. 

Time and Place for Performance. 

46. Time for performance of promise where 
no application is to be made and no time 
is specified. 

47. Time and place for performance of pro- 
mise where time is specified and no ap- 
plication to be made. 

48. Application for performance on certain day 
to be at proper time and place. 

49. Place for performance of promise where 

no application to be made and no place 
fixed for performance. 

50. Performance in manner or at time pres- 

cribed or sanctioned by promisee. 
Performance of Beciprocal Promises, 

51. Promisor not bound to perform unless reci- 
procal promisee ready and willing to per- 
form. 

52. Order of performance of reciprocal pro- 
mises, 

58. Liability of party preventing event on 
which contract is to take effect. 

54, Effect of default as to that promise which 
should be first performed, in. contract, 
consisting of reciprocal promises. 

65, Effect of failure to perform at fixed time 
in contract in which time is essential. 
Effect of such failure when time is not 
essential. 

Effect of acceptance of performance at 
time other than that agreed upon. 

56. Agreement to do impossible act. 

Contract to do act afterwards becoming 
impossible or unlawful. 

Compensation for loss through non-per- 
formanoe of act known to be impossible 
or unlawful. 

57. Beciprocal promise to do things legal and 
also other things illegal. 

58. Alternative promise, one branch being 
illegal. 

Appropriation of Payments, 

59. Application of payment where debt to be 
discharged is indicated. 

60. Application of payment where debt to be 
discharged is not indicated, 

61. Application of payment where neither 
party appropriates. 

Contracts which need not he performed, 

€2. Effect of novation, rescission, and altera- 
tion of contract. 


63. Promisee may dispense with or remit per- 
formance of promise. 

64. Consequences of rescission of voidable 
contract. 

65. Obligation of person who has received ad- 
vantage under void agreement or contract 
that becomes void. 

66. Mode of communicating or revoking res. 
cission of voidable contract. 

67. Effect of neglect of promisee to afford 
promisor reasonable facilities for perform- 
ance. 

CHAPTEE V. 

Of ceetain relations resemlling 

THOSE CREATED BY CONTRACT. 

68. Claim for necessaries supplied to person 
incapable of contracting, or on his account. 

69. Reimbursement of person paying money 
due by another, in payment of which he 
is interested. 

70. Obligation of person enjoying benefit of 
non-gratuitous act. 

71. Responsibility of finder of goods. 

72. LiaMity of person to whom money is 
paid, or thing delivered, by mistake or 
under coercion. 


CHAPTER VI 

Of the consequences op Breach 
OP Contract. 

73. Compensation for loss or damage caused 
by breach of contract. 

Compensation for failure to discharge obli- 
gation resembling those created by con. 
tract. 

74. Compensation for breach of contract where 
penalty stipulated for. 

75. Party rightfully rescinding contract en- 
titled to compensation. 


CHAPTEE VII. 
Sale of Goods. 
76 to 123. [Bepealed.] 


CHAPTER VIII 

Of Indemnity and Guarantee 

124. ''Contract of indemnity” defined. 

125. Eights of indemnity-holder when sued, 

126. "Contract of guarantee,” "Surety,” "prin- 

cipal debtor,” and "creditor.” 

127. Consideration for guarantee, 

128. Surety’s liability. 

129. "Continuing guarantee.” 

130. Revocation of continuing guarantee. 
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181. Eevocation of continuing guarantee by 
surety’s death. 

132. Liability of two persons, primarily liable, 
not affected by arrangement between them 
that one shall be surety on other’s default. 
183. Discharge of surety by variance in terms 
of contract. 

134. Discharge of surety by release or discharge 
of principal debtor. 

185. Discharge of surety when creditor com- 
pounds with, gives time to, or agrees not 
to sue, principal debtor. 

186. Surety not discharged when agreement 
made with third person to give time to 
principal debtor. 

187. Creditor’s forbearance to sue does not dis- 
charge surety. 

188. Eelease of one co-surety does not discharge 
others. 

139. Discharge of surety by creditor’s act or 

omission impairing surety’s eventual re- 
medy. 

140. Eights of surety on payment or perfor- 
mance. 

141. Surety’s right to benefit of creditor’s secu- 
rities, 

142. Guarantee obtained by misrepresentation 
invalid. 

143. Guarantee obtained by concealment in- 
valid. 

144. Guarantee on contract that creditor shall 
not act on it until co-surety joins. 

145. Implied promise to indemnify surety. 

146. Oo-sureties liable to contribute equally. 

147. Liability of co-sureties bound in different 

sums. 

CHAPTER IX, 

Of Bailment. 

148. ‘‘Bailment,” “bailor” and “bailee” defined. 

149. Delivery to bailee how made. 

150. Bailor’s duty to disclose faults in goods 

bailed. 

151. Care to be taken by bailee. 

152. Bailee when not liable for loss, etc., of 

thing bailed. 

153. Termination of bailment by bailee’s act 
inconsistent with conditions. 

154. Liability of bailee making unauthorized 

use of goods bailed. 

155. Effect of mixture, with bailor’s consent, of 
his goods with bailee’s. 

156. Effect of mixture, without bailor’s consent, 

when the goods can be separated. 

157. Effect of mixture, without bailor’s consent, 
when the goods cannot be separated. 


158. Eepayment, by bailor, of necessary ex- 
penses. 

159. Restoration of goods lent gratuitously. 

160. Return of goods bailed, on expiration of 
time or accomplishment of purpose. 

161. Bailee’s responsibility when goods are not 
duly returned. 

162. Termination of gratuitous bailment by 
death, 

168. Bailor entitled to increase or profit from 
goods bailed. 

164. Bailor’s responsibility to bailee. 

165. Bailment by several joint owners. 

166. Bailee not responsible on re-delivery to 
bailor without title. 

167. Eight of third person claiming goods 
bailed. 

168. Eight of finder of goods; may sue for spe- 
cific reward offered. 

169. When finder of thing commonly on sale 
may sell it. 

170. Bailee’s particular lien. 

171. General lien of bankers, factois, whar- 
fingers, attorneys and policy-brokers. 

Bailments of Fledges* 

172. “Pledge,” “pawnor” and “pawnee” defined. 

173. Pawnee’s right of retainer. 

17 4. Pawnee not to retain for debt or promise 
other than that for which goods i^ledged. 

Presumption in case of subsequent ad- 
vances. 

17 5. Pawnee’s right as to extraordinary expen- 
ses incurred. 

176. Pawnee’s right where pawnor makes de- 
fault. 

177. Defaulting pawnor’s right to redeem. 

178. Pledge by mercantile agent. 

178A, Pledge by person in possession under 
voidable contract. 

179. Pledge where pawnor has only a limited 

interest. 

Suits by Bailees or Bailors against 
Wrojig^doers, 

180. Suit by bailor or bailee against wrong-doer, 

181. Apportionment of relief or compensation 
obtained by such suits. 


CHAPTER X, 

Agency, 

Appointment and Authority of Agents* 

182. “Agent” and “principal” defined. 

183. Who may employ agent. 

184. Who may be an agent. 

185. Consideration not necessary, 

186. Agent’s authority may be expressed or im- 

plied. 
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187. Definitions of express and implied autho- 
rity. 

188. Extent of agent’s authority. 

189. Agent’s authority in an emergency, 

Suh^agents. 

190. When agent cannot delegate. 

191. “Sub-agent” defined, 

192. Eepresentation of principal by sub-agent 
properly appointed. 

Agent’s responsibility for sub-agent. 
Sub-Agent’s responsibility. 

198, Agent’s responsibility for sub-agent ap- 
pointed without authority. 

194. Eelation between principal and person 
duly appointed by agent to act in business 
of agency, 

195. Agent’s duty on naming such person. 

Baiification. 

196. Eight of person as to acts done for him 
without his authority. 

Effect of ratification, 

197. Eatifioation may be expressed or implied. 

198. Knowledge requisite for valid ratification. 

1 99. Effect of ratifying unauthorized act forming 
part of a transaction. 

200. Eatifioation of unauthorized act cannot 
injure third person. 

Bevocation of Authority* 

201. Termination of agency. 

202. Termination of agency where agent has an 
interest in subject-matter. 

208. When principal may revoke agent’s autho- 
rity. 

204. Bevocation where authority has been partly 
exercised. 

205. Compensation for revocation by principal, 
or renunciation by agent. 

206. Notice of revocation or renunciation. 

207. Bevocation and renunciation may be ex- 
pressed or implied. 

208. When 'termination of agent’s authority 
takes effect as to agent, and as to third 
persons. 

209. Agent’s duty on termination of agency by 
principal’s death or insanity. 

210. Termination of sub-agent’s authority. 

Agent's duty to Principal 

211. Agent’s duty in conducting principal’s 
business. 

212. Skill and diligence required from agent. 

218. Agent’s accounts. 

214. Agent’s duty to communicate with prin- 
cipal. 

215. Bight of principal when agent deals, on 
his own account, in business of agency 
without principal’s consent. 


216. Principal’s right to benefit gained by agent 
dealing on his own account in business of 
agency. 

217. Agent’s right of retainer out of sums re- 
ceived on principal’s account. 

218. Agent’s duty to pay sums received for 
principal. 

219. When agent’s remuneration becomes due. 

220. Agent not entitled to remuneration for 
business mis-conducted. 

221. Agent’s lien on principal’s property. 

Principal's Duty to Agent* 

222. Agent to be indemnified against conse- 
quences of lawful acts. 

228. Agent to be indemnified against conse- 
quences of acts done in good faith. 

224. Non-liability of employer of agent to do 
a criminal act. 

225. Oompensation to agent for injury caused 
by principal’s neglect. 

Effect of Agency on Contract toiih third 
persons* 

226. Enforcement and consequences of agent’s 
contracts. 

227. Principal how far bound when agent ex- 
ceeds authority. 

228. Principal not bound when excess of agent’s 
authority is not separable. 

229. Consequences of notice given to agent. 

280. Agent cannot personally enforce, nor be 
bound by, contracts on behalf of principal. 
Presumption of contract to contrary. 

281. Rights of parties to a contract made by 
agent not disclosed. 

282. Performance of contract with agent sup- 
posed to be principal. 

283. Eight of person dealing with agent per- 
sonally liable. 

234. Consequence of inducing agent or principal 
to act on belief that principal or agent 
will he held exclusively liable. 

285. Liability of pretended agent, 

286. Person falsely contracting as agent not 
entitled to performance. 

237. Liability of principal inducing belief that 
agent’s unauthorized acts were authoriz- 
ed, 

288. Effect, on agreement, of misrepresentation 
or fraud by agent. 


CHAPTER XL 
Of Partnership. 
239 to 266. [Repealed*] 


SCHEDULE* [Repealed.] 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

—Amended by Acts 4 of 1886 ; 12 of 1891 ; 4 of 1930. 

—Amended in C. P. by C. P. Act, 1 of 1915. 

— Amended in C. P, and Berar by C. P. and Berar Act, 15 of 1938. 

—Adapted by A. 0. 

—Repealed in part and amended by Acts 6 of 1899 ; 24 of 1917. 

— Repealed in part by Acts 1 of 1877 ; 10 of 1914 ; 3 of 1930 ; 9 of 1932. 

COGNATE ACTS AND PROVISIONS. 

1. Limitation Act, 1908, S. 29 (i). 4. Sale of Goods Act, ill of 1930. 

2. PARTNERSHIP ACT, IX OF 1932. 5. SPECIFIC RELIEF ACT, 1877. 

3. Penal Code, i860, S. 491. 6. Transfer of Property act, 1882, S. 4. 


[THE INDIAN] CONTRACT ACT, 1872. 

(Act IX OF 1872.)^ 

[25th April 1872.] 

Preamble. WHEREAS it is expedient to define and amend certain parts of the law relating 
vO contracts ; It is hereby enacted as follows; — 

[a] For the Statement of Objects and Reasons for the ^ill, which was based on a Report of Her Majesty’s 
Commissioners appointed to prepare a body of substantive law for India, dated July 6, 1866, see Gazette of 
India^ 1867, Extraordinary, p. 34; for the Report of the Select Committee, see Ibid, Extraordinary, dated 
28th March 1872 ; for discussions in Council, see ibid, 1867, Supplement p. 1064; abid, 1871, p. 313 and ibid, 
1872, p. 627. 

The chapters and sections of the Transfer of Property Act (4 [IV] of 1882) which relate to contracts are, 
in places in which that Act is in force, to be taken as part of Act 9 [IX] of 1872— See Act 4 [IV] of 1882, S. 4, 


PREAMBLE - SYNOPSIS 

1. Applicability and scope o£ the Act. 

2. Illustrations to sections. 

3. Interpretation of the Act. 

1. Applicability and scope of the Act. — [1] The 
Contract Act, so far as it goes, is exhaustive and impera- 
tive. (’03) 6 Bom L R 421 (427) (PC). 

[2] Although the Indian Contract Act purports to 
deal only with certain parts of the law relating to con- 
tracts yet where it treats with a subject in a way at 
variance with the English law, it should be considered 
as exhaustive a»- d binding on Courts in India. (Vol 3) 
1916 Nag 104 (110) ; 12 Nag L R 177 (DB). 

[3] The Contract Act is not exhaustive. In cases 

where the law in terms is not applicable, the principles 
of English law should apply, as rules of justice, equity 
and good conscience. (Vol 33) 1946 Nag 114 (116) : 
1 L B (1946) Nag 210 (»35) 62 Cal 612 (617) (DB) 

*5(Vol 19) 1932 Bom 168 (172, 173) : 56 Bom 101 (DB) 
ig&{Vol 26) 1939 Bom 23 (25): ILR (1938) Bom 794 (DB). 
(The general principles of English law underlying the 
law of suretyship (and in particular the principle that 
the rights of a surety are not to be interfered witli 
without his consent) may be applied even though the 
provisions of the Contract Act do not govern the case.) 
* (Vol 16) 1929 Bo n 260 (261) (DB) * (Vol 24) 1937 
Rang 302 (307) (DB) (Vol 25) 1938 Nag 254 (255). 
(The Act is not exhaustive and so far as the law relat- 
ing to agency is concerned, it merely lays down general 
principles in wide and general terms.) © (Vol 29) 1942 
Bom 302 (303) : I L R (1942) Bom 670. (The Contract 
Act is both an amending and a consolidating Act, and 
it is not exhaustive of the law of contract to be applied 
by the Courts in India.) © (Vol 4) 1917 Bom 268 (270) 
(Do.). 

[4] English principles of equity can be applied, if not 
opposed to the provisions of the Contract Act. (Vol 24) 
1937 Oudh 82 (86) : 13 Luck 65 (DB). 

[5] Justice, equity and good conscience mean the 
rules of English Law so far as they are applicable to 


Indian circumstances, (Vol 26) 1939 Sind 125 (126) : 
ILR (1939) Ear 422 (DB)©(’35) 62 Cal 612 (617) (DB). 

[6] Trade usage can be pleaded in conflict with the 
provisions of the Contract Act. Its incidents and details 
ought to be indicated with clearness and precision. 
(Vol 18) 1931 All 583 (583, 684) (DB). 

[7] The rights and liabilities arising out of a joint 
ownership created by Hindu law between the members 
of an undivided family cannot be determined exclusive- 
ly by Indian Contract Act but must be considered with 
the general rules of Hindu law. (1880-81) 5 Bom 38 
(39) (DB). 

[8] The general provisions of the Contract Act as to 
the rights and liabilities of undisclosed principals were 
not intended to alter well established rules as to negoti- 
able instrument. (’07) SO Mad 88 (92) (FB). 

[9] The Contract Act, 9 (IX of 1872), is not retrospec- 
tive. (Ib74) 12 Beng L R 461 (458, 472) (SB). 

[10] The general provisions of the Contract Act do 
not supersede the provisions of a special later enact- 
ment such as Bombay Hereditary Offleea Act. (Vol 15) 
1928 Bom 201 (203) (DB). 

2. Illustrations to sections,— [1] An illustration 
to a section cannot contiol the plain meaning of the 
section itself especially when its effect would curtail a 
right purported to be conferred by the section. (Vol 4) 
1917 B^m 268 (270). 

[2] The illustrations are only intended to assist in 
construing the language of the Act. It is a mistake to 
be guided by the illustrations rather than considering 
the wording of the sections. (1874) 22 Suth W R 367 
(368) (DB). 

[3] Practice of looking more at illustrations in the 
Contract Act than at the words of the sections is not 
correct. (1874) 22 Suth W R 367 (368) (DB). 

3. Interpretation of the Act. — [1] The Court 
must interpret an act where it applies and the natural 
meaning of the words should be followed uninfluenced 
by the previous state of the law. (Vol 19) 1932 Bom 168 
(172, 173) ; 56 Bom 101 (DB). 



1880 


[THE INDIAN] CONTBACT ACT, 1872 


[SS. 1-2 1 


Peeliminary. 

Short title. 1, This Act may be called the Indian Contract Act, 1872. 

Exte}it. It extends to the 'whole of British India f and it shall come into force on 

Commencement, the first day of September 1872. 

b|- ] Nothing herein contained shall affect the provisions of any Statute, Act, 

Enactments repealed^ or Eegulation not hereby expressly repealed, nor any usage or custom of 
trade, nor any incident of any contract, not inconsistent with the provisions of this Act. 

[al This Aot has been declared in force in — the Santhal Parganas [see the Santhal Parganas Seitlemenfr 
Regulation (3 [III! of 1872), S. 3] ; British Baluchistan [see the British Baluchistan Laws Regulation 1913, 
(2 [II] of 1913), S. 3] ; Pauth Piploda [see the Panth Piploda Laws Regulation, 1929 (1 [I] of 1929), S. 2.] 
It has been declared by notification under S. 3 (a) of the Scheduled Districts Aot, 1874 (14 [XIV] of 1874) to 
be in force in — the Tarai of the Province of Agra — see Gazette of India 1876, Pt. I, p. 505 ; the Districts of 
Hazaribagh, Lohardaga, and Manbhum, and Pargana Dhalbhum, and the Kolhan in the District of Sing- 
bhum— sec Gazette of India, 1881, Pt. I, p. 504. [The District of Lohardaga included at this time the present 
District of Palamau, which was separated inl894. The District of Lohardaga is now called the Ranchi District — 
see Calcutta Gazette, 1899, Pt. I, p. 44 ] [b] The words “The enactments mentioned in the schedule hereto 

are repealed to the extent specified in the third column thereof, but” were repealed by the Repealing 
and Amending Aot, 1914 (10 [X] of 1914). 

2. In this Act the following words and expressions are used in the following senses, unless 
Interyretation-clause^ a contrary intention appears from the context : — 

( a) When one person signifies to another his willingness to do or to abstain from doing 
anything, with a view to obtaining the assent of that other to such act or 
abstinence, he is said to make a proposal : 


Section 1 — Note 1 

[1] The law of contract is the law of the place 

■where the contract was made. V7here the law of one 
province of British India is distinct from the law of 
the other province, the two provinces must be regarded, 
lor the purposes of this rule, as foreign countries se. 

(Vol 27)1940 Bom 362(363): ILR(1940) Bom 799 (DB). 

[2] Words “not inconsistent with provisions of this 
Act” are not to be connected with words “usage or 
custom of trade”. Both grammatical construction of 
sentence and reason of the thing require that applica- 
tion of these words should be confined to subject which 
immediately precedes them. (1891) 18 Cal 620 (626) : 
18 Ind App 121 (PC). 

[But see (1875) 14 Beng L R 76 (85) (DB)]. 

[3] Where an agent by the trade usage sells goods, 
the question whether he is authorised to do so is not 
governed by the provisions of the Contract Act inasmuch 
as S. 1, Contract Act, provides that nothing therein 
contained shall affect any usage or custom of trade, 
{Vol 20) 1933 Lah 183 (184). 

[4] It is for the parties to decide on what terms 
contracts should be entered into and if they choose to 
enter into contracts with full knowledge of the com- 
mercial usage governing them, they are bound by them 
even if the usage does involve some conflicts between 
the agent’s duty and interest. (Vol 19) 1932 Lah 633 
(635) (DB). 

[6] It is open to a party to plead a trade usage in 
conflict with the provisions of this Aot. But the inci- 
dents and details ought to be indicated with clearness 
and precision. (Vol 18) 1931 All 583 (583) (DB). 

[9] By the mercantile usage prevailing in the Delhi 
iron market, among big merchants, no interest can be 
charged on the unpaid price for transactions before 
1917. (Vol 20) 1983 Lah 127 (127) (DB). 

[7] The rule that a person building on the land of 
another is ‘priwrn fade* entitled to remove the buildings 
erected upon the land demised or to receive compensa- 
tion, when applied to a contract of tenancy, is not 
inconsistent with anything in the Contract Act, and 
therefore, is unaffected by it. (1880) 5 Cal 688 (692). 

[8] The existence of the usage of “Pafe/ci AdaV* (a 
local usage) must be strictly proved. (Vol 22) 1935 Sind 
38 (40) (DB). 


[9] English principles of equity can be applied to 
contracts in suitable cases by < Indian Courts if such 
principles are not opposed to the provisions of the 
Contract Act. (Vol 24) 1937 Oudh 82 (86) ; 13 Luck 65 
(DB). 

[10] The Contract Act, including S. 73, applies in 
terms to all contracts including those in respect of 
lands. The Indian Courts cannot, therefore, even where 
the result might appear hard, apply to such contracts 
foreign rules of law or equity, modifying the express 
terms of the Statute. (Vol 14) 1927 Sind 120 (122) : 19 
Sind L R 337. 

[11] The liability of common oarxiers in India is not 
affected by the Indian Contract Act, 1872. The written 
law relating to that liability is untouched by the Act;, 
the unwritten law is not within its scope. (1891) 18 Cal 
620 (628) : 18 Ind App 121 (PC). 

[12] The Contract Act applies to suits in the Calcutta 
Small Causes Court between the Hindoos. (1874) 22 
Suth W R 370 (375) (DB). 

[13] Chapters and sections of the Transfer of Pro- 
perty Act (IV of 1882), which relate to contracts, are, 
in places where the T. ]?. Act is in force, to be taken as 
part of this Act : see S. 4, T, P. Act, 

[14] The provisions of this Aot, except in so far as 
they are inconsistent with the provisions of the Partner- 
ship Act (IX of 4932), continue to apply to firms, 

[15] Proof of usage or custom, see Evidence Aot, 
1872, S. 92 (5), 

[16] The Barrister’s profession cannot be called a 
trade and therefore the exception contained in this 
section has no application. (Vol 20) 1933 All 417 (420) ; 
55 All 570 (FB). 

Section 2 (Gen.)— -Note 1 

[1] The definitions in this section have been applied 
to the Sale of Goods Act, 3 of 1930, S. 215; Partner- 
ship Act, 9 of 1932, S. 2 (e); Trusts Aot, 2 of 1882, 
S. 3. 

[2] Voidable contracts and void agreements, see 
Ss. 10 to 29. 

Section 2 (a)— Note 1 

[1] A proposal is merely an offer to be bound by a 
promise. (Vol 26) 1939 Rang 86 (87, 88) : 1938 Rang 
L R 667. 
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(h) \Yhen the person to whom the proposal is made signifies his assent thereto, the 
proposal is said to be accepted. A proposal, when accepted, becomes a promise: 


Section 2 (a) — Note 1 

[2] Where an instrument is so worded as to be bind- 
ing only on the promisor, it is in point of law only an 
ofier and until both parties are bound, neither party is 
bound. (Vol 19) 1922 Mad 16 (16) : 46 Mad 30 (D B). 

[3] Where the agreement is executory on both sides 
with an option to one of the parties to do as he likes, 
there is nothing more than a standing offer. (Vol 9) 
1922 Mad 16 (17) : 46 Mad 30 (D B). 

[4] Telegraphing lowest price on request is not 
tantamount to an offer but a mere intimation for an 
offer. (Vol 1) 1914 Low Bur 236 (237) : 7 Low Bur 
Eul 343 (D B). 

[5] A catalogue of the goods of a Company for sale is 
not a series of offers but only an invitation for offers. A 
person ordering a certain article is the offeror and the 
Company is the acceptor. (*09) 12 Oudh Cas 17 (20). 

[63 When a merchant or commission agent sends his 
quotations or terms of business it is not an offer but 
merely an Intimation on his part of his readiness to 
transact business on those terms. The addition of the 
words “let us have your transaction once” will not 
convert it into an offer. (Vol 25) 1938 Nag 186 (188) ; 
I L E (1939) Nag 648 (Vol 7) 1920 Mad 377 (179) 
(D B). (C-iving of quotations indicating the value of 
articles to be supplied is not an offer) (Vol 11) 1924 
Sind 64 (66). (Quotation cards are mere invitations for 
offers and not offers themselves). 

[7] A. letter sent by a commission agent to other 
people stating the terms on which he was prepared to do 
business, whether written in the first instance or on 
enquiry from other people, is not an offer but only an 
intimation of the terms on which he is prepared to do 
business. A contract comes into being only when orders 
for business are given by the other people and accepted 
by the commission agent. (Vol 19) 1932 Bom 291 (298): 
56 Bom. 324 (D B). 

[8] A person who bids at an auction thereby does not 
conclude a contract but states offer by which until it is 
accepted it is open to him to withdraw. (Vol 9) 1922 
Mad 486 (491);45 Mad 799 (D B) 4* (’13) 18 Cal L Jour 
53 (56) © (Vol 10) 1923 Mad 582 (582, 583) (D B). 

[9] Where one person by a letter asks the consent of 
another to a certain transaction without stating the 
consideration, it does not become an offer. (’13) 1913 
Pun L E No. 277, page 929 (930) (D B). 

[10] A letter reciting a request for a loan and calling 
on the addressee to pay the amount to the bearer and 
containing “this sum I shall repay with interest .... 
and get back this letter. I request you will not neglect 
to pay the amount on the strength ol this letter” is a 
pronote and not a mere proposal for a loan. (1893) 16 
Mad 283 (283) (D B). 

[11] A letter was in the following terms 

Money is required for paying demands of Government 


, Please Send Es. 175 It will 

be repaid in August with interest ” It was held 


that it was only a request to borrow on certain condi- 
tions and constituted a proposal. (1889) 13 Bom 609 
(670) (D B). 

[12] A letter requesting a loan and promising to 
repay with interest by a certain date is not a promissory 
note but a mere proposal. (’23) 71 Ind Oas 968 (969) 
(Pesh). 

[13] An offer to sell and to fieep the offer open till a 
certain time is nudum 'Quotum and can. at any tune 
before acceptance, be recalled. (Vol 3) 1916 Low Bur 
18 (19). 

[14] Letter communicating willingness to sell at a 
price in reply to an enquiry whether the property is for 


sale, amounts to an offer and is not merely an invitation 
to an offer, (Vol 23) 1936 Cal 87 (89) (D B). 

[15] Plaintiff instructing defendant, a commission 
agent, to purchase silver bars and to keep them with 
defendant—Defendant purchasing, and reporting that 
they were kept at plaintiff ‘s risk — Bars kept by defen- 
dant at his Qodlfii unlocked and unattended — Three bars 
lost — Plaintiff’s offer held was accepted by the defen- 
dant when he executed his instructions and he could not 
add or alter the contract by adding terms as to risk — 
That term was mere offer which, was never accepted — 
Defendant held liable for damages for negligence. 
(Vol 26) 1939 Bom 101 (102, 103) (D B). 

[16] Where an advertisement in a newspaper by 
Bailway Company invited tenders for certain contract 
and was not addressed to any particular person it was 
held that the advertisement did not constitute a pro- 
posal. (Vol 26) 1939 Oudh 249 (252) : 14 Luck 710 
(D B). 

[17] On a request from a party the Bank sent some 
forms to be filled in by the party if he proposed to 
deposit money in the Bank. The party filled in the 
forms and sent them along with the money. The Bank 
accepted the deposit and sent back a receipt. It was 
held that the first letter of the Bank was a quotation 
and not an offer. The real offer wa? made by the party 
when he filled in the forms and sent the money and the 
acceptance was by the Bank by the issue of the deposit 
receipt. (Vol 29) 1942 P C 6 (7) ; 69 Ind App 1 : 1 L B 
(1942) Bom 318 : I L B (1942) Kar (P C) 7 (P C). 

[18] A consignor whose goods were not delivered to 
the consignee was informed by the Eailway Company 
that the goods were lying in its lost property office and 
lie could tako delivery if he liked. The company in 
another letter offered to pay Es. 20/- in satisfaction of 
the consignor’s claim but this was refused by the 
consignor who sued to recover Es. 50 as compensation- 
It was held that there was no definite p>romise to pay in 
the letter but only an offer to settle a claim at a certain 
amount which was not accepted. (Vol 7) 1920 All 157 
(158) ; 42 All 390. 

[19] In a suit where plaintiffs based their claim on a 
contract alleged to arise out of an offer made by the 
manager of defendants who said in a suit that if the 
plaintiffs took into account a certain havula he would 
have to pay a certain amount to the plaintiffs, it was 
held that the statement only amounts to an expression 
of the consequences in law and not an offer. (1936) 162 
Ind Oas 327 (328, 329) (P 0). 

[20] Informal discussions by interested persons and 
Court of Wards, culminating in Court of Wards passing 
a resolution that if possible compromise should be 
effected in terms arrived at the discussion docs not 
amount to offer or an acceptance of an offer. The stage 
of making an offer and getting the acceptance would 
follow passing of the resolution. (Vol 28) 1941 Oudh 
529 (539). 

Section 2 (b) — Note 1 

[X] The word ‘promise’ in the Contract Act is used 
in a narrow sense. A proposal is merely an offer to be 
bound by a promise and a promise in law is an accepted 
proposal. It is the promise or promises only which can 
give rise to an agreement, which, if enforceable by law, 
is contract, but if not, is a void agreement. (Vol 26} 
1939 Kang 86 (87, 88) : 1939 Bang L E 667. 

[2] Silence to letter, is not acceptance of its terms. 
(Vol 28) 1941 Bang 270 (272), 

[3] Where a vendor of certain properties subject to 
pre-emption offered to sell them to his co-sharers by a 
notice and the co-sharers remained silent without ex- 


-1882 


[THE INDIAN] CONTRACT ACT, 1872 


[S.2l 


fo) The person making the proposal is called the “promisor/* and the person accepting 
the proposal is called the “promisee** : ^ 

( d) "When, at the desire of the promisor, the promisee or any other person has done or 
abstained from doing, or does or abstains from doing or promises to do or to abstain 
from doing, something, such act or abstinence or promise is called a consideration 
for the promise : 


Section 2 (b) (oontd,) 

pressing •willingness to buy, it was held that the co- 
sharera* conduct; amounted to a refusal to buy. (Yol 6 ) 
1919 All 340 (342) (DB). 

[4] Response to invitation of offer is not acceptance. 
(Vol 9) 1922 Lah 100 (101). 

[5] To constitute a contract there must be an acoept- 
-fince of the oJler and there can be no acceptance unless 
there is a knowledge of the ofier. (’13) 11 All L Jour 
489 (492). 

[6] Reward offered for the search of a- missing boy 
for whose search a servant was already sent cannot be 
claimed by the servant though he found the boy out; 
the servant did not undertake the search with know- 
ledge of the offer and finding out by him does not 
amount to acceptance by conduct. (*13) 11 All L Jour 
.489 (493). 

[7] Where defendant desired that money should be 
lent to his friend, and the plaintiff money-lender lent 
on his acknowledging receipt of the money it was held 
that there was an implied promise by the defendant to 
repay as the plaintiff would not have lent if he had 
understood that the defendant did not intend to pay. 
(Vol 21) 1934 All 271 (272). 

[8] Where after the demand by landlord for enhance- 
ment of rent, the tenant continues to occupy the 
premises without any express or implied protest, he 
must be deemed to have accepted by conduct the propo- 
sal for enhanced rent. (Vol 27) 1940 Oudh 287 (288). 

[93 Before a party can be said to accept something 
other than the performance of the contract, he must 
have the option to refuse to accept such satisfaction and 
to insist on performance as stipulated. (’37) ILB (1937) 
1 Cal 767 (763). 

[10] Where there was an offer by a letter which was 
-accepted by a minute of the Company which did not 
incorporate all the terms contained in the letter, it was 
held that the only binding contract was that contained 
in the minute. (Vol 1) 1914 P 0 48 (48) ; 10 Nag L R 
'108 (PC). 

[11] Where a letter addressed to a member of a 
-^Company offered him new shares and in the event of 

his renouncing, to his nominee, and on the member’s 
renouncing, the nominee accepted the shares, it was 
held that a contract with the nominee was concluded 
even though the offer was made in the letter to the 
member. (Vol 25) 1938 Cal. 423 (428) ; I L R (1938) 2 
Cal 190. 

[12] An offer giving a sort of right of pre-emption to 
another, by giving him first opportunity to purchase in 
the event of sale, cannot create a contract unless there 
is anything to compel the offeree to buy the property 
«.nd until the offer is perfected by acceptance, it is not 
binding. (Vol 13) 1926 Mad 120 (121). 

[13] Where the plaintiff accepts the offer of the de- 
fendant to sell but seeks to add a further term, which 
the defendant refused to consider, at the same time 
repeating the offer previously made, and the plaintiff 
accepts the offer, the transaction of contract is complete 
•and binding on the defendant. (Vol 25) 1938 Cal 343 
[346). 

[14] Where intention of offeror was to sell all the 
properties at a uniform rate of price offeree cannot 
accept a portion of it and claim specific performance of 


that portion of contract. (’13) 1913 Pun L B No, 277 
page 929 (932, 933) (DB). 

[15] If the making of the contract be part of the 
cause of action, it follows that the act of concurrence of 
either party, which is essential to the contract, is itself 
a part of the cause of action, for without such act of 
concurrence the contract cannot come into existence. 
(Vol 18) 1931 Cal 659 (662) : 68 Cal 539 (DB). 

[16] The defendant in a suit offered that if plaintiff’s 
key witness ate food served by the plaintiff, the suit 
may be decreed. The offer was acted upon and the suit 
was decreed in plaintiff’s favour: TIeldt that there was 
an offer and an acceptance thereof and the defendant 
could not resile from his promise and the suit wat. 
rightly decreed. Order 23, B. 3, Civil P. C., had no* ap- 
plication. (Vol 12) 1925 All 271 (271, 272) : 47 All 456 
(DB). 

[17] The mere writing on bills of medical practi- 
tioners that interest at 1 per cent per mensem will be 
charged cannot amount to a contract. (Voi'28) 1941 
Oudh 254 (256, 257) : 16 Luck 701 (DB). 

Section 2 (c) — Note 1 

[1] No man can in bis own right be under any 
obligation to himself. Where hatchita is executed by a 
person in favour of himself and some others, such 
person cannot in law become a promisee. Promisees 
must be taken in law to be the persons mentioned in 
the hatchita other than such person And the portion 
of tho debt due to himself will stand discharged by the 
doctrine of merger. (Vol 28) 1941 Cal. 695 (697) (DB). 

^ [2] The assignees of a mortgagee cannot be promisees 
with regard to the original promise concerned. (Vol 26) 
1939 Mad 818 (821) (DB). 

[3] The promisee must include the representative of 
a deceased promisee as a person to whom the offer of 
performance can be made. (*08) 4 Mad L Tim 335i336)* 
SECTION 2 (d) — SYNOPSIS. 

1. “At the desire of the promisor.” 

2. Consideration need not be to the benefit of the 

promisor. 

3. Consideration whether may proceed from third 

party. 

4. Compromise as consideration. 

5. Co-promisors — Whether consideration to one 

is consideration to alb 

6. Essentials of consideration. 

7. Evidence as to consideration. 

8. Forbearance. 

9. Future promises— Whether consideration. 

10. Promise to pay subscription— Enforceability, 

11. Past consideration. 

12. Stranger to contract — Right to sue, 

13. Valid consideration — Illustrations. 

1, “At the desire of the promisor.” — [1] The 
words “at the desire of the promisor” in S. 2 do not 
necessarily contemplate a promisor who, attime, pOfsses* 
ses contractual liability. (’06) 16 Mad h Jour 422 (423) 
(DB). 

[2] Promise to pay at some indefinite time is no 
promise made “at the desire of promisor.” The words 
‘at the desire of the promisors’ imply a promise which 
has a real effect in conducing to the contract. (Vol IB) 
1926 Bom 54 (54, 65) (DB). 
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[3] Where plainfeiflc company agreed to undertake 

management ot mining concern of defendant and an- 
other and finance it on being admitted to share of pro- 
fits : that advances made were made not at 

personal request of defendant but on account of agree- 
ment and could not be treated as consideration for pro- 
note executed by defendant subsequently. (*12) 1912 
Mad W N 930 (931, 932) (DB). 

[4] Plaintiff asked defendant to bring a Thakur on a 
certain day. On that day he had arranged Bhog and 
feeding of guests. Defendant who promised to bring the 
Thakur faihd to do so and the guests went away 
without taking the food. In the suit for damages it 
was not proved that defendant promised to bring 
the Thakur in consideration of the plaintiff inviting 
guests. It was therefore held that there was no promise 
to do at the desire of the promisor and therefore there 
was no promise supported by consideration. (Vol 16) 
1929 Cal 369 (370). 

[5] By an agreement in writing the defendants pro- 
mised to pay the plaintifi a commission on articles sold 
in a market Hama Ganj, in consideration of plaintiff 
having expended money in construction of the GanJ. 
Plaintifi constructed Ganj at the request of the Collector, 
in a suit filed by plaintiff to establish the agreement, it 
was held that the construction of Ganj was not ‘at the 
desire” of defendants so as to constitute a consideration 
as defined in S. 2 (d) and agreement was therefore void 
for want of consideration. (1881) 3 All 221 <228) (DB). 

2. Consideration need not be to the benefit of 
the promisor. — [1] It is not necessary that promisor 
bhould benefit by consideration. (Vol 13) 1926 Nag. 
149 (161). (Forbearance to sue on bond is consideration 
for execution of fresh bond.) ^ (Vol 21) 1934 All 271 
(272). (Where money was lent to a friend, for which the 
obligor signed a stamped receipt, it was held that there 
was consideration for it.) 

[2] If the promisee does some act by which a third 
person is benefited which he would not have done but 
for the promise, the consideration is sufficient. (Vol 6) 
1918 Cal 816 (816) ; 46 Cal 774 (DB). 

[3] Agreement tcf pay money to third person is valid 
consideration for contract. (’09) 9 Cal L Jour 16 (17) 
(DB). 

[4] Municipality applying to Government for contri- 
buting one third of the additional , expenditure to be 
incurred on the scheme of free and compulsory primary 
education — Government offering to bear half costs — 
Municipality accepting the offer and putting the scheme 
into action Held^ that the agreement was supported by 
“consideration.” The consideration being; an advantage 
to be gamed by a section of Government’s subjects. 
(Vol 21) 1934 Bom 277 (281, 282) : 58 Bom. 660. 

[5] In cases of family arrangements, the consideration 
is not the sacrifice of any right, but the settlement of a 
dispute and the Court does not in such cases consider 
narrowly the quantum of consideration. (’09) 9 Cal Ij 
J our 19 (38) (DB). 

3. Consideration whether may proceed from 
third party. — [1] The consideration for a promise 
need not necessarily move from the promisee but may 
move from a third party. (Vol 26) 1939 Pat 477 (485) 
fDB).4<(Vol 27) 1940 Rang 91 (93) : 1940 Bang L B 
237 © (Vol 23) 1936 Bom. 344 (351, 352) ; 60 Bom 
954 »5 (Vol 10) 1923 Mad 434 (435). 

[2] An agreement to pay a debt due from a third 
person is good consideration. Suit on basis of acknow- 
ledgment by defendant of moneys due by his father is 
maintainable. (Vol. 24) 1937 Lab 484 (484). 

[3] A and his elder brother, both Hindus, who lived 
together and cultivated their land jointly had dealings 
with B but the elder brother alone made the necessary 


entries in the account books. After the elder brother’s 
death, A struck a balance and continued the dealings in 
the same manner as before striking periodical balances. 
B then sued on the basis of the last balance and A’s 
defence was that there was no consideration for striking 
the balance : Held, that the defendant must also have 
felt a moral obligation to pay the debt because he had 
enjoyed the benefit of it jointly with his deceased bro- 
ther and there was, therefore, good consideration for 
acknowledgment made by A after his elder brother’s 
death. (Vol 21) 1934 Lab 789 (796). 

[4] In marine insurance broker’s undertaking to pay 
premium is consideration though it moves from a third 
person. (Vol 13) 1926 Bom 82 (85). 

4, Compromise .^as consideration. — [1] The 
compromise of doubtful "rights is a sufificient basis 
of and forms a sufficient consideration for the agree- 
ment. (Vol 22) 1935 Cal 263 (266) (DB) © (Vol 24) 
1937 Lab 708 (709). (A compromise of a doubtful claim 
is a valuable consideration for an agreement restricting 
the power of alienation of ancestral land.) © (Vol 21) 
1934 Oudh 442 (444) (Vol 20) 1933 Lab 121 (122). 
(Abandonment of doubtful claim is a valid con- 
sideration even if the claim is ultimately found to be 
without foundation.) •i' (Vol 20) 1933 Pat 306 (332) : 12 
Pat 359 (DB) © (’29) 116 Ind Gas 719 (720) (Lab) (DB) 

(Vol 13) 1926 Oudh 22 (24). (Though claim turns out 
afterwards to have had no foundation.)^^ (Vol 12) 1925 
Pat 68 (94) (FB) fSf (Vol 11) 1924 Pat 736 (744) (DB). 
(Even though it later on turns out that those supposed 
rights do not exist.) 3* (Vol 5) 1918 P C 287 (291) 
(PC). (Compromise of threatened suit is good consi- 
deration for promise irrespective of the possibility of 
the suit succeeding ) ® (’10) 1910 Pun W B No. 47, 
p. 114 (117). 

[2] Compromise is agreement to put an end to dis- 
pute and to terminate or avoid litigation, and real 
consideration is not sacrifice of right but abandonment 
of claim. (Vol 3) 1916 Cal 843 (857) (FB). 

[3] Family settlement entered into, as to avoid the 
possibility of a future dispute is supported by considera- 
tion. (Vol 6) 1919 Oudh 105 (109) : 22 Oudh Oas 300 
(FB). 

[4] Settlement of a doubtful claim for maintenance 
is not void for want of consideration. (Vol 18) 1931 
Nag 197 (198) : 27 Nag D R 281. 

[5] Composition followed by partial acceptance is 
consideration. (Vol 16) 1929 Sind 153 (164) : 23 Sind 
L R 294 (DB). 

[6] Parties can arrange to avoid necessity for legal 
proceedings and such arrangement is supported by suffi- 
cient consideration. (’08) 8 Cal L Jour 458 (465) (DB)® 
(Vol 21) 1934 Lah 163 (163), (Dispute as to amount 
due from defendant — Settlement of dispute without 
necessity of going to Court is a good consideration in 
law.) ® ( 34) 60 Cal L Jour 477 (511) (DB) ® (’09) 11 
Bom L R 1064 (1069, 1070) (DB). 

5. Co-promisors — Whether consideration to 
one is consideration to all, — [1] Consideration paid 
to one of several joint promisors is sufficient considera- 
tion to support a promise to pay made by others. (Voll) 
1914 Mad 41 (41) i 38 Mad 680 (DB) ® (Vol 16) 1929 
Lab 466 (467). (Wbere a bond to pay in instalments is 
executed by several promisors in lieu of a debt due to 
the lender from only one of them, the lender’s abstin- 
ence from suing at the request of other promisors con- 
stitutes the consideration in respect of all,)® (Vol 15) 
1928 Bom 316 (318) (DB) © (Vol 13) 1926 Nag 149 
(162) © (Vol 9) 1922 Ma^ 23 (24) ; 45 Mad 345 
(DB). (A pronote is enforceable against all the exe- 
cutants if there is consideration for the instrument as a 
whole. Separate consideration to each executant is not 
necessary.) 
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6. Essentials of consideration. — [1] A consi- 
deration for a contract operates only once and when it 
has operated as consideration for one contract, it is 
spent. A single consideration cannot be made, by force 
of the dednition in the Contract Act, to support an in- 
definite series of subsequent contracts. (’10) 1910 Mad 
W N 618 (622) © (Yol 15) 1928 All 440 (441) : 51 All 
164 (FB). (Consideration received by a minor cannot be 
good consideration lor fresh promise by him after 
attaining majority.). 

[2] A valuable consideration may consist either in 
some right, interest or profit accruing to one party or 
some loss or responsibility suffered or undertaken by 
other. (Yol 5) 1918 Bom 183 (184) (DB). 

[3] Consideration is what moves from the promisee 
whether it be an advantage to the promisor or detri- 
ment suffered by the promisee. (Yol 23) 1936 Mad 978 
(980) (DB) * (Yol 6) 1918 Mad 311 (312) (DB). 

[4] To constitute consideration, there must be an 
act, abstinence or promise on the part of promisee or 
some other person at the desire of promisor. (1875-77) 
1 All 309 (310) (DB). 

[5] Per Sadas%va Aiyar J. — The mere doing of a 
thing which a person is already legally bound to do is 
no consideration for a new promise in his favour. 
(Yol 2) 1915 Mad 528 (529) (DB). 

[6] Per Sadaswa Aiyar J. — A consideration to be 
valid must be “good or valuable” in the sense in which 
these words appear in English Law though these words 
do not appear in the Contract Act which speaks only of 
unlawful and lawful considerations. (Yol 2) 1915 Mad 
528 (529) (DB). 

[7] Motive is distinct from and therefore cannot be- 
come the consideration for a contract. (Yol 23) 1936 
Mad 978 (880) * (Yol 13) 1926 Cal 59 (63) ; 53 Cal 51 
(DB). (When a certain amount was paid so that the 
complainant may drop a criminal prosecution for em- 
bezzlement it was held that the amount paid was not 
consideration for dropping down the prosecution but 
only to provide a motive.) 

7. Evidence as to consideration. — [1] Section 92 
of Evidence Act does not prohibit the disproof of a 
recital in a contract as to the consideration by showing 
that the actual consideration was something different to 
that alleged. (1882) 5 Mad 6 (8) (DB). 

[2] Onus of proving that there was no consideration 
rests on a person who denies it, (Yol 19) 1932 Lah 135 
(136) (DB). 

[3] When execution of a document and receipt of 
consideration has been admitted at registration the 
burden of proving non-receipt of consideration falls 
upon the party who makes such allegation. (’05) 27 All 
71 (72) (DB) ® (1896) 23 Cal 950 (955) : 23 Ind App 92 
(PC), (The mere fact that the mortgagee had wrongly 
omitted to include the interest accruing on the mort- 
gage in his income-tax returns will not help the mort- 
gagor who denies the consideration after acknowledging 
it before^ the registering officer, to shift the burden of 
proof lying on him to show that no consideration 
actually passed.) 

[4] When a defendant vendor admits the execution 
and registration of a sale-deed, but denies the receipt of 
the consideration, it is for the plaintiff purchaser who is 
kept out of possession to prove that the consideration 
money was paid. (1886) 8 All 641 (643) (DB). 

[5] Eeeital in a contract that vendor has received 
consideration can be disproved by him, by proving a 
collateral^ agreement to the effect that money was to 
remain with the vendee fdr a specific purpose, (1900) 
22 All 370 (375) : 27 Ind App 93 (PC), 

[6] Where the price has been inflated to avoid pre- 
emption, and the price is clearly beyond the reasonable 


market value, the vendee must show the actual pay- 
ment of consideration and explain why an abnormal 
price was given. (Yol 6) 1919 All 340 (342) (DB). 

[7] In an agreement to reconvey property the reci- 
procity between the parties is evidence of consideration, 
(Vol 18) 1931 All 113 (120) (DB). 

[8] Document embodying only some terms— Suit on 
original consideration — Document should be produced. 
(Yol 24) 1937 Bang 61 (62). 

8. Forbearance. — [1] Forbearance to sue can 
form valid consideration for a promise, provided some 
liability exists. (Vol 18) 1931 Lah 756 (757) (DB) ^ 
(Vol 28) 1941 Pat 282 (283, 284). (Wife forbearing 
to sue husband for maintenance allowance on his agree- 
ing to pay her monthly allowance by way of mainten- 
ance.) ^ (Yol 25) 1938 Lah 781 (784) (DB). (The 
forbearance of a plaintiff to sue, coupled with his for- 
bearance to declare the defendant a defaulter, consti- 
tutes a good consideration for fresh agreement though 
the original contract had been in the nature of a 
wagering transaction.) © (Vol 17J 1930 Nag 298 (300) : 
26 Nag L B 320. (Forbearance to sue debtor is a good 
consideration for the promise of the debtor to pay the 
amount found due.) 6&(Vol 16) 1929 Lah 689 (690) (DB) 
4* (Vol 15) 1928 Bom 316 (318) (DB). (Money paid for 
making ornaments not returned — Goldsmith ^ with 2 
others passing pronote for forbearance from being sued 
— It is good consideration.) (Vol 12) 1925 All 503 
(506) ; 47 All 637 (FB). (Abstention from taking legal 
steps is consideration to support an agreement especially 
where there are mutual considerations and both parties 
are intending and agree to make an end of their 
dispute.) ©(Yol 10) 1923 Oudh 176 (176) : 26 Oudh Cas 
204. (Forbearance to sue on original instrument is 
good consideration for renewal of pronoto.) © (Yol 9) 
1922 All 260 (262) ; 44 All 424 (DB), (Forbearance to 
sue is a good consideration to support a Hundi.)©(Yol 9) 
1922 Lah 269 (270) (DB). (Plaintiff refraining from 
seeking legal remedy against defendant for having 
infringed his right by mortgaging tho poition of the 
house sold to him, is sufficient consideration for agree- 
ment with the plaintiff whereby he undertook to dis- 
charge the mortgage himself.) © (Vol 6) 1919 Mad 628 
(629) (DB). (Forbearance to sue debtor on his pro-note 
good consideration for latter executing security bond for 
payment of debt.) © (Vol 4) 1917 Mad 341 (343) (DD), 
(Abstention from taking legal proceedings against estate 
which the debtor may acquire at a future date is 
sufficient consideration for a promise to pay debt due to 
creditor.) © (’ll) 11 Ind. Oas. 773 (773) (Burma), (Pro- 
note was executed by five persons in consideration of 
old debts incurred by only three of them. On suit on 
pro-note other two signatories pleaded denial of receipt 
of any consideration. Held, that two contesting defen- 
dants being closely related to actual debtors, creditor’s 
forbearance to sue latter was sufficient consideration.) 
© (’10) 5 Low Bur Eul 192 (194, 195). (Forbearance 
by mortgagee to sue on debt is sufficient consideration 
for promissory note executed by mortgagor.) © (1908) 2 
K B 696 (727). (Forbearance to sue a book-maker and 
to declare him a defaulter thereby saving him from in- 
jury with his customers.) © (1893) 17 Bom 457 (465) 
(DB). 

[2] Forbearance to sue will not constitute a valid con- 

sideration where the plaintiff does not bona fide be- 
lieve in the validity of his claim. (Yol 16) 1929 Lab 
689 (690) (DB). > 

[3] A promise to defer bringing a suit upon contract 
which is void does not amount to a consideration. 
(Yol 4) 1917 Cal 485 (486) (DB), 

[4] Forbearance to continue an appeal against a 
person on that person’s brother agreeing to xiay the 


[s. 2] 


[THE INDIAN] CONTRACT ACT, 1872 


1885 


Section 2 (d) { contd,) 

amount claimed is good consideration. (’12) 15 Oadh 
Cas 314 (315). 

[5] Suit for ejectment and recovery of cess — Decree 
for latter relief only — Subsequent agreement to accept 
decree — Payment of decretal amount — Held each party 
impliedly agreed not to appeal from decree and there- 
fore it was good consideration. (Yol 21) 1934 Pat 644 
(645) (DB). 

[6] An agreement not to appeal, consideration for 
which is the mutual consent of parties to refer the 
matter in dispute to Court as an arbitrator, is binding. 
(Vol 2) 1915 Mad 1074 (1074). 

[7] Creditor forbearing to enforce execution and 
allowing time to pay at the request of the debtor is good 
consideration for a verbal promise by the debtor to pay 
the debt. The verbal promise constitutes a fresh con- 
tract. (Vol 8) 1921 Cal 67 (69) : 48 Cal 817. 

[8] Decree-holder’s forbearance to enforce decree if 
property under execution be leased to him is a good 
consideration. (Vol 12) 1925 Nag. 455 (456). 

[9] The promise or undertaking on the part of a 
decree-holder not to execute his decree, or the acceptance 
by him of a bond, or mortgage or other similar con- 
tract as satisfaction of the decree is undoubtedly a con- 
sideration within the meaning of S. 2 of the Contract 
Act. (1885) 7 All. 124 (131) (DB). 

[10] Relative of judgment-debtor offering money to 
decree-holder— .The consideration consists in the decree- 
holder not insisting on attachment of the judgment- 
debtor’s property. (Vol 28) 1941 Pesh. 6 (7) (DB). 

[11] Where A and B executed a pro-note for the 
decretal amount against A alone, the abandonment by 
the promisee of his decree against A is a consideration 
for H’s liability. (Vol 29) 1942 Mad. 134 (136) (DB). 

[12] Positive evidence as to postponement of legal 
action is not essential in every case but may safely be 
assumed when the circumstances so permit. (’31) 32 
Pun Jj R 632 (633) (DB). (Two persons executed a 
balance because by so doing and by thus assuming lia- 
bility, they were aware that further time for payment 
of debt would be given by plaintiff to the principal 
debtor — Held that there was consideration for the 
balance struck.) 

[13] Agreement for forbearance to sue need not be 
for any definite time and it is enough if implied request 
for forbearance be inferred, (Vol 6) 1919 Mad. 628 
529 (DB). 

[14] Release of principal debtor is good consideration 
for undertaking liability by another. (Vol 3) 1916 Cal 
740 (740) (DB). 

[15] Acceptance by creditor of sole liability of one of 
two joint debtors is good consideration for agreement to 
discharge other debtor. (Vol 23) 1936 Rang 396 (398) 
(DB). 

[16] Suit for recovery of amount due on bahi 
accounts against N brother of G, G opened accounts and 
died subsequently. His estate came into the possession 
of N. N had gone into account books, acknowledged 
their correctness and undertook to pay interest but sub- 
sequently pleaded want of consideration. Held^ that 
undertaking to pay the amount due on the accounts by 
N discharges the estate of G from liability and that it 
was a sufficient consideration. (Vol 19) 1932 Lab 135 
136 (D B). 

[17] Forbearance by vendee to enforce terms of prior 
sale without consideration is not a consideration for 
subsequent compromise. (Vol 6) 1919 Lab 215 (216) ; 
1919 Pun Be No. 137. 

9. Future promises — Whether consideration. 
— [1] A promise to do something in future is legal consi- 
deration. (Vol 25) 1938 Rang 202 (203) ; 1938 Rang 
h B 385 (FB). 


[2] Where one of terms of a harar for partition was 
that other co-parceners should pay certain sum for costs 
of marriage of daughter of one of them and in pur- 
suance thereof pro-notes were executed, pro-note and 
agreement to pay are supported by cons'deration since 
it forms one of terms of contract. (’13) 36 Mad 151 
(153, 154) (DB). 

[3] Agreement by widow to adopt a particular per- 
son is good consideration for adoptee executing agree- 
ment in widow’s favour. (Vol 13) 1926 All 194 (198) 
(DB). 

10. Promise to pay subscription — Enforce- 
ability. — [1] A mere promise to subscribe a sum of 
money or the entry of such promised sum in a subscrip- 
tion list does not furnish any consideration and there- 
fore the subscriber is not liable to pay it. (Vol 23) 1936 
Mad 135 (135) •5‘(Vol 1) 1914 All 22 (23) : 36 All 268 
(DB) *S&(’87) 14 Cal 64 (67) (DB). 

[2] In order that a mere promise to pay subscription 
may be enforced there must be some request by the 
promisor to the promisee to do some thing in considera- 
tion of the promised subscription or an undertaking by 
the promisee to do something as part of the bargain. 
(Vol 23) 1936 Mad 135 (135) 14 Cal 64 (67) (DB). 

(But where persons were asked to subscribe knowing 
the purpose to which the money was to he applied and 
they knew that on the faith of their subscription an 
obligation was to be incurred to pay for the work under- 
taken, it was held that the promise to pay was sup- 
ported by good consideration and the obligation was 
incurred at the desire of the promisor.) 

11. Past consideration. — [1] Per Sadasiva 
Ai^/und.—Ender the English law consideration must be 
present at the time of making the promise and there is 
no such thing as past consideration. A past request to 
the promisee to do an act even to the detriment of the 
promisee without simultaneous understanding that it is 
to be recompensed in future cannot make the act good 
consideration for a subsequent promise to pay. But the 
Indian Act does not require any such understanding. 
(Vol 2) 1915 Mad 528 (529) (DB). 

[2] Per Sadasiva Aiyar — It is not every acton the 
part of the promisee, though done at the request of the 
promisor which could support a subsequent promise. 
The act done by the promisee must be “good or valu- 
able” consideration in the sense in which the terms 
appear in English law. (Vol 2) 1915 Mad 528 (529) (DB), 

[3] Past co-habitation between man and woman can- 
not he called a “consideration.” Even assuming it is so, 
it would not be an immotal consideration rendering the 
contract void. (’81) 3 All 787 (788) (DB). 

[4] Old debts form good consideration for mortgage 
or transfer of property. (Vol 6) 1919 All 348 (348) (DB) 
©(Vol 10) 1923 Oudh B (4) : 26 Oudh Cas 201. 

[6] An account stated is an account which contains 
entries on both sides and in which the parties have 
agreed that the items on one side should be set off against 
the items on the other side and the balance should be 
paid. A stated account is a promise for good considera- 
tion to pay the balance even though some of the debts 
are barred by limitation. (Vol 28) 1941 Cal 595 (596) 
(DB). 

[6] If the servants put forth extra work in considera- 
tion whereof a bonus is promised to them by the masters 
it is in law a promise for past services which is good 
under Indian law. (Vol 12) 1926 Mad 192 (194) (DB). 

[7] Services previously rendered at the desire of a 
promisor are, by el, (d) of S. 2 of the Contract Act (IX 
of 1872), placed on the same footing with services to be 
rendered in the future, and obnstitute a good considera- 
tion for a definite agreement. Consequently, services 
rendered at the desire of a minor expressed during his 
minority, and continued after his majority, form a good* 
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consideration for a subsequent express promise by him 
in favour of the person who rendered the services. (’96) 
20 Bom. 765(757>(DB). 

[8] Money received during minority can form tbe 
consideration for a contract made by a person of full 
age and competent to contract. (Vol 11) 1924 All 780 
(731) : 46 All 568 (DB). 

[9] That which have voluntarily been performed in 
the past cannot be made consideration for a promise to 
do something in future. There must be another promise 
as conaderation for that promise. (Vol 30) 1943 Oudh 
89 (90) ; 18 Luck 647. 

[10] Though past services voluntarily rendered are 
not consideration to support promise and not capable of 
being enforced by the promisee yet they can be pleadad 
as valuable consideration in a suit to set aside alienation 
made on account of such past services. (’09) 19 Mad L 
Jour 62 (66) <DB), 

[11] Condition precedent to agreement can be at- 
tached by consent of parties later on — Fresh considera- 
tion is unnecessary for later agreement, (Vol 8) 1921 
P 0 71 (75) (PC). (Agreement to grant lease — Condition 
precedent subsequently added that until certain debt on 
the lease property has been paid off he cannot grant 
lease — Agreement cannot be enforced until condition is 
fulfilled.) 

12. Stranger to contract — Right to sue. — [1] 
Section 2, cl. (d) widens the definition of ‘consideration’ 
so as to enable a party to a contract to enforce the same. 
Not only, however, is there nothing in S. 2 to encourage 
the idea that contract can be enforced by a person who 
is not a party to the contract but this notion is rigidly 
excluded by the definition of ‘promisor’ and ‘promisee’. 
(Vol 16) 1928 Cal 518 (522) ; 55 Cal 1315 (DB). 

[2] On equitable principles, only a person who is a 
party to a contract can sue on it. The law knows noth- 
ing of a jus qucBSitum tertio arising by way of contract. 
Such a right may be conferred by way of property, as 
for example, under a trust but it cannot be conferred on 
a stranger to a contract as a right to enforce tbe con- 
tract in personam, (Vol 20) 1933 P 0 11 (14) (PC). 

[3] The general rule is that although consideration 
for an agreement may proceed from a third party, a 
person not a patty to an agreement cannot sue upon it. 
(Vol 30) 1948 Sind 190 (192) ; I L R (1943) Kar 238 
(DB)® (Vol 29) 1942 Cal 251 (252) ; I L B (1941) 2 Cal 
576 (DB)® (Vol 23) 1936 Bom 344 (346) : 60 Bom 954 
©(Vol 22) 1935 Lah 354 (357) ; 16 Lah 118 (DB). 

[4] A clause in a motor insurance policy empowering 
the insurance company to enforce the legal rights of the 
insured against a third party in the name of the insured 
and also providing that the insurance company shall 
indemnify the insured against his legal liability in res- 
pects of death of, or accident to passengers cannot give 
that third a right of suit against the insurance company 
for money due under the policy. A passenger being a 
mere stranger to the contract of insurance cannot sue 
for money payable under the policy. (Vol 25) 1938 Bom 
217 (217). 

[5] Where a person transfers property to another and 
stipulates for the payment of money by purchaser to a 
third person a suit to enforce that stipulation by the 
third party will not lie. (Vol 17) 1930 Mad 382 (389) • 
63 Mad 270 (FB)® (Vol 32) 1945 Nag 261 (263) : ILR 
(1945) Nag 581 (DB)© (’37) 1937 Mad W N 408 (409). 
(Vendee undertaking to discharge pro-note executed by 
vendor in favour of a third party— Third party cannot 
sue vendor for amount due under pro-note as there is 
no privity of contract.)® (Vol 20) 1933 Lah 695 (696) • 
X4iLah 676© (Vol 17) 1930 Mad 567 (567). (A mort- 
^pagee not being party to agreement between the mort- 


gagor and her vendee as regards payment of mortgage 
money cannot enforce agreement). 

[5ec also (Vol 21) 1934 All 770 (772)], 

[But see (Vol 20) 1933 Lah 178 (179)]. 

[6] A creditor, who is not a party to compromise 
effected between his debtors themselves, cannot institute 
a suit on that contract unless he stood in the capacity 
of a cestui que trust, (Voi 19) 1932 Mad 457 (457) ; 
55 Mad 436 (DB). 

[7] 8, a debtor of J5, executed hypothecation bond 
in favour of C for a consideration including the amount 
of debt due to B which he agreed to pay off — B cannot 
recover ibe debt from C as he was not party to the 
hypothecation bond. (Vol 1) 1914 Mad 701 (704) : 38 
Mad 753 (DB). 

[8] A license for a liquor- shop was obtained by A 
and certain sum was at A*s request deposited by B as 
security for the license. Subsequently A took C as partner 
in the shop. G-overnment forfeited certain sum for 
arrears of license fee out of the amount deposited by B, 
B sued .4 and 0 for recovery of that amount. Hdd that 
A was liable but not 0 as there was no privity of contract 
between B and 0. (Vol 27) 1940 All 98 (99) ; I L U 
(1940) All 96 (DB). ( (Vol 25) 1938 All 206, Reversed.) 

[9] A sold grain-pits to B by means of slips. Under 
their terms, A, was bound to deliver grain-pits to the 
ultimate purchaser of slips. D was the ultimate pur- 
chaser of these slips from vendees from A, Held that 
the terms of the ofier entered into the slip excluded the 
responsibility of each successive vendor to each succes- 
sive purchaser and hence contrctual liability existed 
only between A and B. (Vol 23) 1936 All 700 (701) (DB). 

[10] An agreement between the sons of a deceased 
Muhammadan, that one of them should take the whole 
property of their father and also pay his debts, is not 
enforceable by the creditors. Such brother is not per- 
sonally liable for the debts, (Vol 30) 1943 Sind 190 (192) ; 
ILB (1943) Kar 238 (DB). 

^ [11] Where a person who had agreed to mortgage 
his land in favour of another person on the understand- 
ing that the latter would pay the former’s creditors, re- 
fuses to complete the mortgage, his creditors cannot 
claim payment from the inchoate mortgagee who has 
received no benefit thereunder. (Vol 17) 1930 Lah 549 
(651) (DB). 

^ [12] A stranger who renders services to arbitrator as 
his legal advisor and indirectly to parties to an award 
cannot sue for the benefit conferred upon him under the 
award, himself not being a party to the award itself, and 
there being no privity of contract between him and par- 
ties to the award. (Vol 26) 1939 Sind 125 (126) : I L R 
(1939) Kar 422 (DB), 

[13] A servant cannot take advantage of an agree- 
ment between his master and another, (Vol 26) 1988 
Bang 35 (38) : 1937 Rang L R.234. 

[14] Defendant purchased the cotton of the plaintiff 
through B and the defendant promised to pay the 
amount of Rs. 550 to the plaintiff and gave a chitfci. 
The terms of the chitti were as follows. “To L. Accept 
complimentsofD (defendant). Further, at the instance of 
Bs the man of G (plaintiff) will come. So you will pleaga^ 
pay him Rs. five hundred and fifty.” BCeld that tlieChim ‘ 
could not be construed as an agreement and there was 
no privity of contract between the plaintiff and the 
defendant and therefore could not sue him for recovery 
of the amount. (Vol 31) 1944 Nag 120 (121) : I L R 
(1944) Nag. 46. 

[15] No stranger can challenge a transaction on the 
ground of want of consideration, (Vol 32) 1945 Nag 60 
(63) : ILB (1944) Nag 796. 

[16] Stranger having only an indirect interest in the 
performance of a contract cannot sue to enforce it» 
(Vol 25) 1938 Gal 578 rSftO. 
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[17] The principle laid down in Ticeddle v. Atkinson 
that a person who is not a party to a contract cannot 
take advantage of its provisions is inaplicable to India 
as certain exceptions to the general rule are recognised. 
(Vol 19) 1932 Lah 566 (568) (DB) © (Vol 9) 1922 Mad 
397 (398). 

[18] A person who is not a party to a contract cannot 
ordinarily sue for its specific performance, but where 
third person acquires some benefit under the contract, 
he is entitled to enforce such benefit by equitable relief. 
It is not the contract itself that is enforced but only the 
equities arising out of it. (Vol 3 8) 1931 Pat 114 (125) 
(DB) * (Vol 26) 1939 Nag 20 (21)© (Vol 23) 1936 Cal 67 
(68) (DB) © (»35) 62 Cal h Jour 55 (64) (DB). (Even 
though the arrangement to his benefit was not com- 
municated to him by the parties to that contract, and 
was brought to his notice by a mere accident.) © (Vol 21) 

1934 Cal 682 (690) : 61 Gal 841 (DB) © (Vol 19) 1932 
Lah 566 (570) (DB). 

ISee also (Vol 10) 1923 Cal 25 (27) (DB). (Tenant can 
invoke benefit of contract between Government and 
settlement holder.)] 

[19] A stranger to a contract can sue in the following 
cases : 

(a) Where^ne of the parties to the contract afterwards 
agrees with the stranger to pay him direct or is estopped 
from denying the liability to so pay. (Vol 20) 1933 Cal 
407 (408) : 60 Cal 767 (DB) © (Vol 27) 1940 Bang 91 
(94) : 1940 Bang L R 237 © (Vol 24) 1937 Oadh 99 
(106) ; 12 Luck 639 (DB) © (Vol 17) 1930 Mad 382 
(389) : 53 Mad 270 (P B) © (’31) 131 Ind Oas 210 (211) 
(Lah). 

(b) Where the contract on which he sues has created 
a trust in his favour. (Vol 29) 1942 Cal 251 (252) : 
I L B (1941) 2 Cal 576 (DB) © (Vol 30) 1943 Nag 280 
(268) ; I L B (1943) Nag 643 © (Vol 27) 1940 Bang 91 
(94) : 1940 Rang L R 237 © (Vol 26) 1939 Bom 309 
(311) © (Vol 24) 1937 Oudh 99 (105) : 12 Luck 639 (DB) 
©(Vol 28) 1936 Bom 344 (346) : 60 Bom 954 © (Vol 22) 

1935 Lah 354 (357) : 16 Lah 118 (DB) © (Vol 20) 1933 
Cal 407 (408) : 60 Cal 767 (DB) © (Vol 19) 1932 Oudh 
82 (84) I 7 Luck 292 (DB). {A selling to D his rights 
under pro-note executed by B — B holding decree for 
sale by assignment — B assigning decree to O who 
undertook to satisfy the pro-note — B, purchaser of pro- 
note, is entitled to recover the amount due on it from 
O. The contract creates a trost in favour of A.) © 
(Vol 17) 1930 Mad 382 (389) : 63 Mad 270 (F B) © 
(Vol 12) 1925 Sind 272 (273) ; 18 Sind L R 96 (DB). 
( a firm, contracting with B to pay a certain share of 
profits to B’s minor son in consideration of B’5 services 
to firm — B’s son becomes cestui gue trust and can 
enforce the contract.) 

(o) Where the money to be paid is made a charge* on 
immovable properties. (Vol 17) 1930 Mad 382 (389) ; 
53 Mad 270 (FB) © (Vol 30) 1943 Nag 266 (268) ; ILR 
(1943) Nag 643 © (Vol 24) 1937 Oudh 99 (105) : 12 
Luck 639 (DB) © (Vol 20) 1933 Cal 407 (408) ; 60 Cal 
767 (DB). 

(d) Where it is duo to him under a marriage settle- 
ment, partition or other family settlement. (Vol 20) 
1933 Cal 407 (408) : 60 Cal 767 (DB) © (Vol 26) 1939 
Bom 309 (311) © (Vol 17) 1930 Mad 382 (389) : 58 Mad 
270 (FB) © (Vohll) 1924 Mad 861 (861). (Where all 
parties are before the Court, and it is in a position to 
do complete justice, it can order the enforcement of a 
contract by a person for whose benefit it was made, 
though he is not directly the promisee.) © (Vol 30) 1943 
Nag 266 (268) : I L B (1943) Nag 643 © (Vol 24) 1937 
Oudh 99 (105) : 12 Luck 639 (DB). 

(e) Where the promisor, between whom and the 
stranger no privity exists, creates privity by his conduct 


and by ackno-wledgment or otherwise constitutes him- 
self an agent of the third party. (Vol 29) 1942 Cal 251 
(252) : I L E (1941) 2 Cal 576 © (Vol 23) 1936 Bom 
344 (346) : 60 Bom 954 © (Vol 22) 1935 Mad 904 (906) 
(DB), (B agreeing to collect outstandings due to A and 
pay all his creditors — B promising A*s creditors by 
letter to pay the amount and they in return abstaining 
from enforcing remedies against A — B held liable to 
creditors of A,) © (Vol 27) 1940 Lah 471 (473). (Bank 
in liquidation — Official liquidator taking misfeasance 
proceedings against manager — Compromise between 
manager and Official liquidator — Manager thereby 
undertaking to satisfy claim of depositor of bank — 
Default by Manager— Suit by defffisitor to enforce terms 
of compromise held maintainabfc* as Official liquidator 
was in a way acting as agent of depositors.) 

[20] Transferee of portions of mortgaged property- 
undertaking to pay sale consideration directly to mort- 
gagee — Donee from mortgagor taking remaining pro- 
perty freo from incumbrance — On failure of transferee 
to pay, mortgagee filing suit and obtaining decree and 
all property sold in execution — Donee is entitled to 
benefits of contract between mortgagor and transferee.. 
(Vol 26) 1939 Pat 194 (196) : 17 Pat 751 (DB). 

[21] A purchaser retaining part of the purchase- 
money to pay oS previous mortgage, and informing 
mortgagee of the fact requesting him that he should 
not press the mortgagor for the same renders himself 
personally liable to pay the mortgagee. (Vol 22) 1935 
Mad 115 (116) (DB). 

[22] Third party getting benefit must pay money 
due under contract. (Vol 5) 1918 Mad 288 (292, 293) ; 
41 Mad 488 (DB). 

[23] A person who takes an assignment of all pro- 
perties of a deceased from his legal representative with 
an undertaking to pay his debts cannot be heard to 
say that he is not liahio in a suit by a creditor on the 
plea that there is no privity of contract. (Vol 9) 1922 
Mad 397 (398). 

[24] A widow X was to receive maintenance from M 
in exchange of her interest in the land. X assigned the 
arrears to BT for value. The land was purchased by W 
from M, BT sued JF for arrears. It was held that he 
was entitled to a decree. (Vol 23) 1936 Cal 260 (260, 
261) (DB). 

[25] Where certain persons obtained possession of 
properties relinquished by a female limited proprietor 
expressly agreeing to pay certain decretal debt due 
against her, it was held that the decree-holder though a 
stranger to that contract which is to his benefit is en- 
titled to enforce the agreement to his benefit. (Vol 23) 
1936 Cal 67 (68) (DB). 

[26] A right to contribution is assignable. Where a 
person gets to himself a transfer of all assets and liabi- 
lities of another, a creditor to whom such transfer is 
communicated can proceed against the transferee, 
though there is no privity of contract. (Vol 9) 1922 Mad 
397 (398). 

[27] Debtor mortgaging property in favour of third 
person who agreed to pay the creditor _ — Mortgagee ad- 
mitting liability — Suit by creditor against mortgagee to 
recover amount of his debt was held maintainable as 
privity of contract was admitted prior to suit. (’34) 36 
Bun L R 244 (246, 247) (DB). 

[28] Mutual benefit fund in order to secure pecuniary 
benefit to its members — B became a member ‘naming 
his son, as his nominee to receive pecuniary benefit. B 
predeceased B and there was no further nomination. 
On B’s death B’5 creditor attached call money payable* 
to B's heir. Held that legal heirs of B can enforce con- 
tract against the fund as they are in the position of a 
^cestui gue trust^, though they were not parties to the 
original contract, (’36) 70 Mad L Jour 581 (581). 
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[29] Where certain persons collected dues from cart- 
men coming to the bazar, for charitable purposes on 
behalf of a Dharam Sabha, such persons are trustees of 
the Sabha, and the Sabha can bring a suit for recovery 
of sums realised. (Vol 22) 1935 Oudli 496 (496) ; 11 
Luck 428 (DB). 

[80] Where an ante-nuptial agreement was executed 
between parents of bride and bridegroom by which a 
promise was made to pay a monthly allowance to wife 
as pandan expenses in consideration of marriage, the 
wife can sue for arrears though not a party to agree- 
ment. (Vol 23) 1936 Oudh 385 (387) : 12 Luck 344 (DB) 
« CIO) 32 All 410 (414t ; 37 Ind App 152 (P 0). 

Interest created by '^ariiii07i, Marriage Settlement 
or Family Settlement.-^ldl] Where in a partition of a 
joint family property by a compromise decree certain 
properties aie given to certain branches to which are 
allotted certain debts and it is provided that until the 
debts are fully discharged the properties allotted to res- 
pective persons shall be liable in the first instance for 
the debts, the transaction amounts to a mere contract 
of indemnity between parties conferring no benefit or 
charge upon the creditors. A creditor who is not a 
party to the compromise, cannot sue on the contract 
unless he stands in the position of a ^cestui gue inisL* 
(Vol 19) 1932 Mad 457 (457) : 55 Mad 436 (DB). 

[32] Agreement by which member of Hindu family 
relinquished his share in property at partition in consi- 
deration of others maintaining their sister, constitutes 
good consideration for sister enforcing her right to 
maintenance against brothers. (’12) 14 Ind Gas 517 
(518) (Mad). 

[33] Adopted boy though no party to settlement can 
sue the trustees for recovery of properties under settle- 
ment as he is a beneficiary. (Vol 22) 1935 Mad 141 
(143). 

[341 Award efieoting partition between sons, stating 
father’s debt to be charge on property taken by one son 
is not enforceable by a creditor who is stranger to award 
— ^No trust is created in favour of the creditor, (Vol 30) 
1943 Sind 221 (222) : ILE (1943) Ear 338 (DB). 

[35] Where a third party having knowledge of a 
breach of contract makes a contract with one of the 
contracting parties, with regard to the subject-matter 
of the first contract, privity of contract is established 
between him and the party complaining of breach of the 
first contract. (Vol 23) 1936 Sind 119 (120) : 30 Sind 
L E 157 (DB). (Agreement between A and B that latter 
should not exhibit a certain film in other Talkies— i? 
contracting with G to rent the same film to him in 
breach of previous agreement with A— Sait by A for 
breach of contract against B and C^Eeld privity of 
contract between A and C who had knowledge of the 
breach was established and therefore suit was maintain- 
able ) 

13. Valid consideration — Illustrations. — 

[1] A settlement of accounts by all partners even if 
subsequent to three years from date of dissolution is 
valid — Mutual promises to abide by it is a good consi- 
deration to support the contract. (Vol 20) 1933 P C 120 
(121) (PC). 

[2] A agreed to pay B a sum of money in considera- 
tion of B supplying funds to A and also assisting him 
in a litigation. When B claimed the money A repu- 
diated it on the ground that there was no consideration 
for the agreement : Held, that there was good consi- 
deration and that B could recover the money from A. 
(’32) 138 Ind Oas 900 (902) (PC). 

[3] Where plaintiff sells his shares in a Company to 
the defendant purchaser without undertaking to get the 
transfer recognised by the Company and the Company 
refuses .to recognise the transfer, it was held that there 


was no failure of consideration (Vol 1) 1911 All 118 
(119) : 36 All 365 (DB). 

[4] Where a creditor releases his debtor and accepts 
a new debtor in his place, the release of the original 
debtor furnishes a good consideration for the new 
contract. (Vol 21) 1934 Lah 789 (790). 

[5] Mortgagee offering to release mortgaged property 
from his security if the proposed vendee paid him a 
certain amount— Purchase of property on faith of such 
offer and alteration of position of vendee is good con- 
sideration— Contract is binding on partieb. (Vol 12) 
1925 Cal 94 (97) (DB). 

[6] Promise to pay for service undertaken at the 
request of the promisor is not a bare promise. Thus 
where a solicitor has agreed to serve and accept taxed 
cost in the event of success such agreement is a contract 
supported by consideration. (Vol 26) 1939 Bom 250 
(251) : ILE (1939) Bom 307 (DB). 

[7] Gift in consideration of donee performing certain 
religious services at temple is transfer for valuable con- 
sideration. (Vol 5) 1918 Bom 183 (184) (DB). 

[8] Suit to enforce mortgage executed by Hindu 
father on behalf of himself and as guardian of his minor 
sons— Mortgagee undertaking to pay father’s creditors 
and advancing cash alleged to have been receiyed by 
father — Mortgagee’s undertaking to pay creditors 
held to be good consideration so far as father was con- 
cerned. (Vol 30) 1943 Mad 77 (78). 

[9] Where a promise by A is consideration for a 
promise by B, the former, so long as it remains exe- 
cutory, will not amount to consideration in the eyes of 
law unless it involves a legal obligation which A may be 
compelled to perform. But even where the promise on 
the side of A does not involve a legal obligation its per- 
formance will constitute sufficient consideration, as an 
executed promise becomes consideration. (Vol 23) 1936 
Mad 709 (712) (DB). 

[10] If a person contracts marriage in consideration 
of a promise, then the marriage is for valuable consi- 
deration within the meanmg of this definition. Such 
promise is binding and enforceable agreement. (Vol 6) 
1919 Mad 500 (505) : 42 Mad 154 (DB). 

[11] Defendant requested his step-mother to deliver 
him his share of his father’s assets, but she stated that 
a certain debt was due by his father and defendant 
should pay part of the debt, as he was to receive part 
of the assets. He agreed to pay debt. The defendant 
thereupon executed a promissory note in favour of 
plaintiff and got his share of the assets. Held, there 
was consideration for the promissory note within the 
meanmg of Cl. 2 (d). (1883) 6 Mad 351 (354) pB). 

[12] Mortgage executed to make good to mortgagee 
the loss sustained by him for having lost a property by 
pre-emption is valid and is supported by consideration, 
(Vol 12) 1925 Oudh 215 (216) (DB). 

[13] A promise or undertaking on the part of a 
decree-holder not to execute his decree, or the accept- 
ance by him of a bond or mortgage or other similar 
contract as satisfaction of the decree is consideration— 
Fact that such adjustment is not certified does not 
render it unlawful. (1885) 7 All 124 (131) (DB). 

[14] Estate of two undivided brothers H and S was 
taken under the management of Court of Wards to pay 
off personal debts incurred by H, An agreement was 
entered into between the brothers by which H surren- 
dered all his interest in the estate and S became the 
sole proprietor, subject to the payment to him by G of a 
personal allowance. The reasons given in the agreement 
for surrender were that 8 had to be recouped for the 
money appropriated to H’s use. H had no sort of pro- 
prietory interest in the estate excepting the right to 
manage ; Held, that the above agreement was not bad 
for want of consideration. (1895) 17 All 264 (271) (DB). 
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(e) Every promise and every set of promises, forming the consideration for each other, 
is an agreement : 

f f) Promises which form the consideration or part of the consideration for each other 
are called reciprocal promises ; 

(g) An agreement not enforceable by law is said to be void : 

(h) An agreement enforceable by law is a contract ; 


Section 2 (d) (contd,) 

[15] A patti divided into sub-pattis at time of parti- 
!liion — Subsequent agreement by owner of one sub-patti 
that he would be responsible for realisation of rents 
from tenants on whole original patti is supported by 
consideration and is binding on parties. (Vol 31) 1944 
Nag 307 (808) : I L E (1944) Nag 412. 

[16] It is not necessary that there should be recipro- 
city of performance to make a promise to render ser- 
vices valid consideration. So long as there is a promise 
coming from each side and each side promises a thing 
which can be done and can legally be done there is con- 
sideration. Thus where P enters into an agreement 
with B that in P’s suit to recover possession of a house 
B should do pairvi and if he succeeded P would trans- 
fer one-fourth of the house to P, and B succeeded, 
there is valid consideration. (Vol 30) 1943 Oudh 89 
(90) : 18 Luck 647. 

[17] A time-barred debt can he valid consideration 
for transfer of property. (Vol 12) 1925 Oudh 267 (268). 

[18] L granted an estate to C and directed her to 
make an annual payment to L’s brothers. C by agree- 
ment of even date made with I/’s brothers promised to 
carry out L's directions. HsZd, that the grant by L and 
the promise by C to L's brothers being one transaction, 
there was a sufficient consideration for the promise 
within S. 2 (d). (1882) 4 Mad 137 (140) (DB). 

[19] If a mortgagor agrees to receive a less amount 
than that for which he agrees to execute the mortgage, 
the transaction is perfectly valid and the mortgagor is 
bound to pay the entire sum agreed. (Vol 11) 1924 
Oudh 193 (195) ; 27 Oudh Oas 4. 

[See however (Vol 8) 1921 Cal 435 (440) (DB). 
(Partial failure of consideration does not afieot validity 
of bond. The bond is operative to the extent of the 
sum actually advanced.) 

[20] Dower to be paid under Muhammadan law to 
the daughter-in-law is a valid consideration for a trans- 
fer by the mother-in-law in lieu of it. (Vol 17) 1930 
All 434 (435) (DB). 

The following are illustrative examples of cases in 
which the contracts were held to he not supported hy 
any consideration, 

[21] An agreement by a tenant under a subsisting 
tenancy to pay a different rent when measurement would 
be made cannot be enforced as it is not supported by 
•consideration. (Vol 20) 1933 Cal 725 (726). 

[22] The threat of bringing a false suit is really a 
form of blackmail and cannot be regarded as good con- 
sideration for a contract. (Vol 23) 1936 Lah 6 (7). 

[23] Where damages were claimed on the ground of 
breach of contract by the decree-holder in not having 
certified payment under O, 21, E. 2, Civil P. C., and in 
Executing the decree : Held, that there was no contract 
■at all as the repayment of money due under the decree 
was no consideration at all, and the fact that duty was 
cast upon the decree-holder to certify the payment can- 
not alter it. (Vol 20) 1933 All 511 (512). 

[24] A person, under arrest, in execution of a decree 
by a Court having no jurisdiction to make it, gave the 
holder of such decree, a bond for the amount of the 
decree and a small amount for stamping and prepara- 
tion of this bond, so that he might be released from 
fl/rrest. It was held that such a bond was given without 


consideration as the small amount paid for stamping 
and preparation of the bond was not “consideration” 
in legal sense. (1882) 4 All 352 (355) (DB). 

[25] When a father transfers property to trustees in 
trust for his minor sons the limitations on the interest 
which the trustees have by virtue of the trust cannot be 
pleaded as consideration for the transfer. The trustees 
do not receive an absolute interest in consideration for 
which they agree to do certain things. (Vol 10) 1923 
Oudh 80 (86) ; 25 Oudh Cas 291 (DB). 


Section 2 (e) — Note 1 

[1] Term “agreement” refers both to “promise” and 
“a sell of promises” forming consideration for each 
other. The words “forming consideration for each 
other” qualify only the words “set of promises” and not 
“every promise.” Hence every “promise” is an agree- 
ment. (1904) 28 Bom 66 (72) (DB). 

[2] Agreement includes a single promise or set of 

promises forming the consideration for each other. 
Consequently, there is no difficulty in treating pro- 
mises made to minors for consideration received, as 
contracts, for they are made by persona competent to 
contract for consideration received. (1899) 23 Bom 146 
(163, 164) (SB). . 

[3] Consideration is not always an essential element 
of an agreement. (1904) 28 Bom 66 (72) (DB). 

Section 2 (g)— Note 1 

[1] Not every unenforceable contract is declared to 

be void but only those which are unenforceable by 
substantive law — Inability to sue by reason of Limitation 
Act or Civil P. C., would not cause a contract to become 
void. (Vol 26) 1939 P 0 110 (113) : 66 Ind App 198 : 
1939 Eang L B 358 (P C). . 

[2] A contract void in its inception is no contract at 
aU ; it has not passed from the stage nf agreement to 
the stage of a contract. It is an agreement not enforce- 
able at law. (Vol 24) 1937 Sind 211 (212); 31 Sind L B 


170 (D B). ^ ^ , 

[3] Agreement to pay interest, not awarded by a 
decree, together with the decretal amount, without the 
sanction of the Court, which passed the decree, is void. 
[1885) 9 Bom 176 (178) (D B). 

[4] Statutory prohibitions are not subject to the 
3 ommon law exception of executed contract. Hence a 
sontract, though executed, must be deemed to be void 
3 n the ground of failure to comply with statutory pro- 
nsions relating to the manner in which it shall he made. 
[Vol 27) 1940 Sind 199 (202) : I L E (1940) Kar 347 
[D B). 

[5] As to voidable contracts, and void agreements, 
see Ss. 10 to 29, generally. 

Section 2 (h) — Note 1 

[1] The definition of ‘contract* in S. 2 is built upon 
a succession of definitions of the elements, which go 
to make a contract, that is to say, proposal, acceptance, 
promise, promisor, promisee, consideration and agree- 
ment. The expression “reciprocal promises” is explain- 
ed and finally a contract is defined as an agreement, 
enforceable by law. On the other hand, an agreement 
not enforceable by law is said to be void. It is^t si 
contract at aU. (Vol 23) 1936 Pat 153 

[2] The words “lawful agreement” in O. 23, 3* 

Civil P. C., mean exactly the same thing as words aa 


237 & 238 A. M. 
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(i) kti agreement which is enforceable by law at the option of one or more of the 

panties thereto, but not at the option of the other or others, is a voidable contract : 

(j) k. contract which ceases to be enforceable by law becomes void when it ceases to be 

enforceable. 


CHAPTEE L 


Of xhe Communication, Accbptancb, and Eevooation of Peoposads, 

3. The communication of proposals, the acceptance of proposals, and the revocation of 
CommunicaUon, accepir Proposals and acceptances, respectively, are deemed to be made by any 
unce, and revocation of act or omission of the party proposing, accepting, or revoking, by which 
proposals. te intends to communicate such proposal, acceptance, or revocation, or 

which has the effect of communicating it. 

Communication, when 4. The communication of a proposal is complete when it comes to 
complete. the knowledge of the person to whom it is made. 

The communication of an acceptance is complete, — 
as against the proposer, when it is put in a course of transmission to him, so as to be out of the- 
power ot the acceptor; 


as against the acceptor, when it comes to the knowledge of the proposer. 


Section 2 (h) (contd.) 

agreement e»tforceabie by law” in S. 2 (h). (Vol 33) 
1946 Sind 81 (83) : I L R (1946) Ear 288. 

[3] Obligations, included in Cb. V. are not con- 
tcaotuai obligations and are not included in contracts, 
which only were subject-matter of Act. (Vol 33) 1946 
Bom 216 (243) : 47 Oti L Jour 594. 

[4] It is open to the parties to a transaction to con- 
tract themselves out of the provisions of a statute. 
But it must be clearly and satisfactorily established, 
not only that the parties intend that their liability 
should be different from that created by the statute, 
bat also that they intended the variation, which is con- 
trary to the provisions of the statute. (Vol 32) 1945 
Pat 447 (449) ; 24 Pat 438 (DB). 

[5] Though the actual figure of the rent has not 
been determined, if there is no uncertainty regarding 
the way in which it should be fixed throughout the 
lease, the lease cannot be said to be unenforceable for 
uncertainty and would be a binding lease (Vol 31) 1944 
Mad 518 i523) : I L R (1945) Mad 365 (DB). 

[6] For contracts required to be m writing, see S. 10. 

£7] For admission of oral and documentary evidence 

to prove terms of contract, see 8. 10, 


Section 2 (i) — Note 1 

[1] The term voidable as used with reference to 
alienations by limited owners under Hindu law is nol 
used in the sense in which it is used in the Contract Act. 
Under the Hindu law the transaction not supported 
by necesbitv is void and not merely voidable as regards 
other members, and where such necessity exists, it is 
valid. Fraud, undue influence, misrepresentation need 
not be proved to set it aside. (Vol 15) 1928 Mad 98f 
(989) (DB), 

[2] A contract falling under S. 236 is a voidable 
contract. (Vol 20) 1933 Sind 207 (209) (DB), 

[33 VFhere the contract was made by the Municipal 
Corporation of Bombay, through its President, and not 
through its Commissioner: Held that the contract was 
not binding on the municipality by virtue of S. 69 (a), 
City Municipal Act. It was not a voidable contract as 
defined m S. 2 (i) but a void contract. (Vol 21) 1934 
Bom 277 (284, 285): 58 Bom 660. 

[43 When a voidable contract is acted upon by a 
party as valid, the party is estopped from denying; its 
vahdity. (Vol 20) 1933 Sind 207 1210) (DB). 

Section 2 (j) — Note 1 

• £1] The words “unenforceable by Jaw” mean un- 


enforceable by substantive law, and not by reason of 
some procedural regulation. (Vol 26) 1939 P G 110 
(113) : 66 Ind App 198 : 1939 Rang L R 358 (PC). 

Section 3 — Note 1 

[1] Ticket by steamer issued to plaintiff printed in 
French— Ticket, on its face stating that it ought to be 
signed by passenger and that it was issued subject to 
conditions on the back — One of the conditions stating 
that company would not be responsible for loss or 
damage arising from accidents or risks of sea — Ticket 
not signed by plaintiff who did not understand French 
— Plaintiff’s luggage lost^y wreck of a ship PJaintifl: 
held was bound by the clauses and conditions on the- 
back of the passage ticket, but the conditions did not 
relieve the company from its own negligence. (1881) 6 
Cal 227 (234) (DB). 

[2] (Per Bhashyam Ayyangar /,)— Where a policy of 
insurance is issued by a company, subject to the regu- 
lations and conditions comprised in the prospectus, it 
is unnecessary to prove that the company’s prospeofins 
had been read hy or specially brought to the notice of 
the assured, apart from the reference made to it in the 
policy. (1902) 25 Mad 183 (206) (DB). ( (1883) L R ID 
Q B D 178 Followed.) 

SECTION 4 -- Synopsis. 

1. Communication of proposal. 

2. Communication of acceptance. 

1. Communication of proposal. [1] Offer made 
by letter is effective only when it has been received by 
addressee. (Vol 32) 1945 Lah 260 (264) (DB). 

[2] Offer by letter must be deemed to have reachedl 
the addressee, when the letter is delivered at the 
addressee’s residence Any delay in addressee actually 
receiving it in his hands, caused owing to his failure to 
make proper arrangements to receive the communieation^ 
will nol be considered*. (Vol 14) 1927 Lah 50 (60). 

[3] Offer is made not, at the place from which it is 
sent, but, at the place where it reaches acceptor. (Vol 7) 
1920 Mad 177 (180) (DB). 

2. Communication of acceptance,— [1] Where 
the proposal and acceptance are made by letters, the 
contract is made at the time when and at the place 
where the letter of acceptance is posted, (1904) 27 Mad, 
365 (358, 359) (DB)4.(1909) 6 All L Jour 213(214)* 
(Vol 10) 1923 Lah 427 (427) * (Vol 9) 1922 Lah 100 
(101) ® (Vol 21) 1934 Mad 581 (582) * (Vol 20) 1933 
Mad 764 (766) (DB)* (Vol 25) 1938 Nag 186 (188) : 
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The communication of a revocation is complete, — 
as against the person who makes it, when it is put into a course of transmission to the person to 
whom it is made, so as to be out of the power of the person who makes it; 

as against the person to whom it is made, when it comes to his knowledge. 

Illustrations- 

(a) A proposes, by letter, to sell a house to B at a certain price. 

Tne communication of the proposal is complete when B receives the letter, 

(h) B accepts A’s proposal by a letter sent by post. 

The communicaiion of the acceptance is complete — 
as against A when the letter is posted; 
as against B when the letter is received by A. 

(c) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is despatched. It is complete as against B when 
B receives it. 

B rev kes his acceptance by telegram. B*s revocation is complete as against B when the telegram is 
despatched, and as against A when it reaches him. 

Bevocahon of proposals 5. A proposal may be revoked at any time before the communication 
and acceptances- of its acceptance is complete as against the proposer, but not afterwards. 

An acceptance may be revoked at any time before the communication of the acceptance is 
complete as against the acceptor, but not afterwards. 

lUustrations- 

A proposes, by a letter sent by post, to sell his house to B- B accepts the proposal by a letter sent by post. 

A may revoke his proposal at any time before or at the momeot when B posts his letter of acceptance, but 
not afterwards. 

B may revoke bis acceptance at any time before or at the moment when the letter communicating it reaches 
At but not afterwards. 

Bevocaiion how made, 0, A proposal is revoked — 

f I ^ by the communication of notice of revocation by the proposer to the other party ; 


Section 4 (contd-) 

I L E (1939) Nag 648 -f (Vol 8) 1921 Nag 42 (43) ; 17 
Nag L R 1*(’41) 1941 Nag L Jour 37 (38). 

[2] The communicati >n of acceptance does not make 
any change in the place where the contract is made, but 
only affect- the time of its complete formation. (*96) 
1896 Pun Re No. 76, p. 234 (238) (DB). 

[3] The moment that the letter of acceptance is placed 
in the post box, the offer is accepted and the contract is 
concluded. (Vol 32 i 1945 Lah 260 (264) (DB), 

[4] A letter of acceptance to a proposer, not correctly 
addressed, could not, although posted, be said to have 
been ‘put m a course of transmission’* to him within 
S. 4. (1887) 9 All 366 (384) (DB). 

[5] In absence of evidence of communication con- 
tained in letter having reached proposer, its press copy 
cannot be admitted as secondary evidence of its contents. 
(1887) 9 All 366 (384, 385) (DB). 

[6] Where alter a propo-^al form was signed and 
premium paid, the insurance co npany sent a cover note 
accepting the policy and saymg that the policy would be 
sent within 30 days : Held the communication was 
complete, though the policy was not sent ; (Vol 21) 1934 
All 298 (300) ; 56 All 726 (DB). 

[7J Insurance company’s head-offioe was at ‘C*. Its 
agents had no authority to accept policies The assured 
filled the form- at ‘E and gave it to agent atE who sent 
it to 0. Held as thei e was no offer till a propo-al was 
received, both the offer and acceptance took place at *0* 
itself. (Vo» 24) 1937 Mad 571 (373) ; I L R (1937) Mad 
990 (DB). 

^ [8] Pr tposal and acceptance of purchase of shares inr 
joint btook company— In case of ordinary member of 
public contract is complete when notice of allotment ofi 
shares has been communicated to apnlicant •-In case of 
director, director’s application for shares completes the 
bargaio. (Vil 16) 1929 Lah 656 (656). 

[9] Passing of a resolution by the Court of Wards 


regarding the acceptance of a compromise in a confi- 
dential proceeding does not amount to communication 
of it. (Vol 28) 1941 Oudh 529 (542). 

Section 5 — Note 1 

[1] A person bidding at an auction only states an 
offer. He does not conclnde a contract. Until the bid is 
accepted by the falling of the hammer, it can be with- 
driwu. jVoI 9) 1922 Mad 486 <491) : 45 Mad 799 (DB)® 
(1913) 18 Oal L Jour 53 (56) (DB)*(1891j 14 ikad 235 
(236) (DB) (Court sale.) 

[2] Bevocation of contract : Revocation or modifica- 
tion of contract requires concurrence of both parties. 
(Vol 12) 1925 P C 232 (232) (PC). 

[3] Revocation of offers : — Where the plaintiffs 
offer that, if defen lant staged on oath, with ‘gangajali* 
in his hand, the ^uit might be disposed of in accordance 
with his evidence, and the offer was accepted, then and 
there, and the acceptance was communicated to the 
plaintiffs agent, the acceptance is complete against the 
plaintiffs and the plaintiffs cannot revoke it the next day 
even though the oath wa-^ not actually taken. (Vol 20) 
1933 All 463 (464) : 55 All 298. 

[4] Standing offer : — In the absence of considera- 
tion for the promise to ke**p the offer open for a time, 
the promise is a nudum pactum. Proposal by A to sell 
indigo to B allowing 8 days time for the acceptance of 
proposal — No consideration to keep the offer open — A 
may revoke proposal before expiry of 8 days, (1892) 2 
Mad L Jour 57 (63, 64) DB). 

[5] Declaration or statement as to proposed amicable 
settlement between parties, is oul^ an undertaking which, 
unless completed, can be broken off at any time by eitls^r 
side. (Vol 2) 1915 Bom 93 (96) : 39 Bom 528 (DB). 

Section 6 — Note 1 

[1] If the proposer revokes his offer before its 
acceptance, then S. 6 (1), Go'it/raot Act, applies. Even if 
he does not revoke, Si 6 (2) applies unless, of course, the 
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(2) by the lapse of the time prescribed in such proposal for its acceptance, or, if no time is 
so prescribed, by the lapse of a reasonable time, without communication of the acceptance ; 

( B) by the failure of the acceptor to fulj&l a condition precedent to acceptance ; or 

(4i) hy the death or insanity of the proposer, if the fact of his death or insanity comes to the 
knowledge of the acceptor before acceptance, 

Accepiance must he n -r n j. l ^ • l -xi x l 

absolute. ^ convert a proposal into a promise, the acceptance must — 

(1) he absolute and unqualified ; 

(2) he expressed in some usual and reasonable manner, unless the proposal prescribes the 
manner in which it is to be accepted. If the proposal prescribes a manner in which it is to be 
accepted, and the acceptance is not made in such manner, the proposer may, within a reasonable 
time after the acceptance is communicated to him, insist that his proposal shall be accepted in the 
prescribed manner, and not otherwise ; but, if he fails to do so, he accepts the acceptance. 


Section 6 (contd.) 

proposer^s conduct amounts to a waiver of the revocation 
which would follow on the lapse of a reasonable time. 
(Vol 261 1939 Nag 225 (226) : ILE (1941) Nag 667. 

[2] Where application for shares of a company was 
made in March and July 1933 and December 1934, but 
there was no allotment of shares till August 1935, no 
notice of allotment being given to proposer till then, and 
there was nothing in the conduct of the applicant 
amounting to waiver of revocation, held that S, 6 (2) 
applied and the proposals must be deemed to have been 
revoked. (Vol 26) 1939 Nag 225 (226) : I L B (1941) 
Nag 567. 

SECTION 7 — Synopsis 

1. Acceptance must be unconditional, 

2, Acceptance with variation. 

3, Counterproposal, 

4. Manner of acceptance (S. 7 (2)), 

1. Acceptance must be unconditional. — [1] 
Section 7 lays down that in order to convert a proposal 
into a promise the acceptance must be absolute and 
unqualified. Until there is such an acceptance the stage 
of negotiations has not been passed and no legal obliga^ 
tion is imposed. (1900) 24 Bom 610 (523) (DJ^ * (1904) 
28 Bom 420 (425) (DB) « (Vol 18) 1931 Lab 260 (263) 
(DB), {Held that the printed forms which plaintifis 
sent to defendants could hardly be styled acceptance of 
ofiers so as to bind the parties.) 

[2] The acceptance must be unconditional and un- 
qualified. When once a proposal is practically refused it 
does not hold good and no acceptance after the refusal 
could convert the proposal to a promise so as to create a 
contract. (Vol. 9) 1922 Pat 24 (26, 27) (DB), 

[3] The acceptance of a proposal must he absolute 
and unqualified and a person making the proposal 
cannot impose on the party to whom it is addressed the 
obligation to refuse it under the penalty of Imputed 
assent, or attach to his silence the legal results that he 
must be deemed to have accepted it, (Vol 6) 1919 All 
7 (8) ; 42 All 187 ® (1900) 24 Bom 510 (523) (DB). 

[4] An acceptance which leaves one of the conditions 
essential to the implementing of the acceptance to the 
discretion of a third person is not an unqualified accep- 
tance and fails as an acceptance. (Vol 28) 1941 Oudh 
529 (543). 

[6] When an order for goods is accepted ‘‘subject to 
confirmation by mail’* the acceptance is conditional and 
the contract cannot be said to have been complete on 
the date of such acceptance. (Vol 17) 1930 Lab 325 
(326) (DB) ® (Vol 17) 1930 Lah 114 (115) (DB). 

[6] Where the plaintiff accepts the offer of the defen- 
dant to sell, but seeks to add a further term, which the 


defendant refused to consider, at the same time repeat- 
ing the ofiec, which he had previously made, and the 
plaintiff accepts the offer, the transaction of contract of 
sale is complete and binding on the defendant. (Vol 25) 
1938 Cal 343 (346). 

[7] Where A, intending to insure his motor-car sup- 
plied the particulars to the Insurance Company in a 
printed form, and the company issued a policy contain- 
ing a condition, that no insurance shall be held to be 
effected until premium thereon was paid in full, and 
accepted, and the defendant failed to pay the premium, 
it was held, in the suit by the company to recover the 
premium, that, there being no absolute and unqualified 
acceptance by the company of the proposal for insurance, 
there was no completed confract until actual payment 
of the premium Therefore A was not liable to pay the 
premium. The handing over of the policy to A did not 
amount to waiver of the condition in the policy. (Vol 15) 
1928 Bom 260 (262, 263, 264) ; 52 Bom 532 (DB). 

[8] The defendants ordered from plaintiffs Belgiam 
cotton coatings by means of two indents. Plaintifis 
replied on printed forms which read as follows : 

“We beg to record as at foot on your Indent No, , . , 
confirmed by you on ... . has been duly placed which we 
communicate without engagement of any kind”. It was 
held that the printed forms could hardly be styled 
acceptance of ofiers so as to bind the parties. (Vol 18) 
1931 Lah 260 (263) (DB). 

[9] On an order from a firm, following letter was 
sent: “We have the pleasure to accept your under-men- 
tioned order subject to confirmation by mail. If you do 
not hear from us to the contrary within four weeks 
from to-day, the order should be considered as finally 
placed. Please note that if full particulars as to assort- 
ment, heading, stamping or tioketting, etc., are not 
given to us before 3rd September we shall hold you 
responsible for all consequences.” Held that there 
was an absolute and unconditional acceptance, (Vol 17) 
1930 Lah 374 (376) (DB). 

[10] Insurance (Burglary) — Proposal and payment 
of premium — ‘‘Cover note” intimating risk insured and 
that policy would be issued in 30 days — Policy not issued 
— Occurrence of theft— Cover note implies acceptance— 
Acceptance is absolute and unequivocal — The fact 
that the policy did not arrive before the burglary actu- 
ally took place cannot be relied upon by the company 
as the acceptance of the proposal was complete, (Vol 21) 
1934 All 298 (300) : 56 All 726 (DB). 

[11] An engineer was offered a job on Es. 300 by a 
company. The engineer demanded Es. 400. The com- 
pany wired “Agree 400 without conveyance to act as 
engineer and manager. Please join duty immediately,” 
The eningeer accepted wiring back “ shall arrive 
Madura, Friday 1st February awaiting detailed letter.” 
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8. Performance of the conditions of a proposal, or the acceptance of any consideration for 
Acce'gtance hy yerf<yrming con- a reciprocal promise which may be offered with a proposal, is an 
ditions, or receiving comiderat%on. acceptance of the proposal. 


Section 7 (contd.) 

Held that, the last telegram was a complete acGeptance. 
Ordinarily a phrase fike “awaiting detailed letter” 
might mean that acoeptance was not intended to be 
final until the details were known; but correspondence 
of each ease must be construed with reference to the 
surrounding circumstances. (Vol 17) 1930 Mad 654 
(655, 656) (DB). 

[12] Defendant advertised a horse for sale. Plaintifi 
answered the advertisement Further in coarse of cor- 
respondence which took place before closing of bargain 
the defendant warranted soundness of the animal and 
the plaintiff agreed to purchase it if veterinary certifi- 
cate was produced. Upon delivery the horse was found 
to be diseased : Held that S. 7 did not apply as the 
acceptance was complete as soon as the advertisement 
was answered. Further negotiations previous to the 
closing of bargain did not operate as waiver of warranty 
as to soundness of the animal. (1912) 9 All L Jour 285 
(287) (DB). 

2. Acceptance with variation. — [1] Where offer 
by the buyer to seller for purchase of certain shares was 
sent by telegram and in the course of transmission the 
word “profit” got added, it was held that so far as the 
seller was concerned it was an acceptance of the offer he 
actually received by telegram and he was not liable to 
the buyer. (’10) 1910 Mad W N 513 (514). 

See also Note 3. 

3. Counter proposal. — [1] An acceptance with 
a variation is no acceptance. It is simply a counter 
proposal which must be accepted by the original pro- 
misor before a contract is made. (1900) 24 Bom 510 
(523) (DB) (Vol 1) 1914 Lab 436 (438) : 1913 Pun 
Re No. 92 (DB) & (1908) 2 Sind L R 7 (8, 9) (DB) * 
(Vol 17) 1930 Lah 374 (375) (DB) ® (Vol 4) 1917 Mad 
13 (14) (DB) 

[2] Defendant entered into contract with plaintiff 
for supply of cotton which would meet with plaintiff’s 
approval. The contract was embodied in bought and 
sold notes. There was a slight variation in the notes. 
The bought notes contained the words “G.S.R.”, repre- 
senting a particular kind of cotton, which were not on 
the sold note. Held that the letters did not constitute 
such a variation so as to affect the validity of the 
contract. (1908) 2 Sind L R 7 (8, 9) (DB). 

[3] A counter offer amounts to a rejection of the 
original offer. (Vol 17) 1930 Lah 374 (375) (DB) 
® (Vol 25) 1938 Lah 341 (344) (DB). 

[4] The plaintiff while accepting the defendant’s 
offer of a lease made a counter proposal for insertion of 
a clause in the real note providing for a renewal of lease 
for another five years. The defendant’s estate manager 
replied “I am making necessary arrangements.” It was 
held that the counter offer was not accepted. (Vol 8) 
1921 Bom 200 (201) : 45 Bom 8 (DB). 

4. Manner of acceptance (S. 7 (2)). — [1] A cor- 
rect interpretation of Ss. 7, 8 and 9 does not import into 
Indian law the English law as to acceptance by con- 
duct. On a proper interpretation of the sections there 
are only three cases in which acceptance can be made 
otherwise than in words. One is when the promisor has 
specified a manner in which bis proposal is to be ac- 
cepted and that manner is not acceptance in words but 
acceptance otherwise than in words. A second is when 
acceptance is by performance of a condition of the pro- 
posal and the third is when acceptance of proposal is by 
the acceptance of any consideration offered for a reci- 
procal promise invited from the promisee. There is, 


however, one further case in which there may be accept- 
ance by conduct which is not covered by Ss. 7, 8 and 9. 
It is when trade or mercantile usage or local usage can 
be invoked to import into the transaction a promise by 
the promisee which is not made either expressly or 
impliedly. (Vol 14) 1927 All 407 (409):49 All 674 (DB). 

[2] Manner prescribed cannot be mere silence. 
Assent must be by express words or positive conduct. No 
duty is cast by the law upon the person to whom an 
offer is made to reply to that offer. (Vol 14) 1927 All 
407 (410) : 49 All 674 (DB). 

[3] Failure to reply to a counter proposal would not 
per se amount to an acceptance. (Vol 17) 1930 Lah 374 
(375) (DB) *5 (Vol 26) 1939 Cal 500 (501)5«(Vol 4) 1917 
Mad 13 (14) (DB). (It was doubted whether the omission 
to reply to a counter proposal which conveyed an inti- 
mation that silence would be regarded as an acceptance 
of it, would amount to an acceptance.) 

[4] The acceptance of counter proposal need not be 
in words or writing. Subsequent conduct may amount 
to acceptance. (Vol 1) 1914 Lah 436 (438) : 1913 Pun 
Re No. 92 (DB). 

[5] Acceptance of a proposal may be made without 
express communication, by conduct of the acceptor. A 
written offer to take goods accompanied by a sum of 
money representing price is acceptance, if the purchaser 
credits money received to his account. (Vol 6) 1919 All 
7 (8) : 42 All 187. 

[6] Where a letter makes offer for sale of property, 
directing that purchaser should write about acceptance 
to a certain person and the intending purchaser instead 
of so writing communicates directly with the seller, 
there is no contravention of S. 7, as to render contract 
not binding on seller. (Vol 23) 1936 Cal 87 (91) (DB). 

[7] Equitable mortgage— Creditor in Bombay asking 
debtor outside Bombay to send title deeds by post— Post 
office becomes authorized agent of creditor to receive 
title-deeds. Transaction is complete under S. 7, as soon 
as debtor posts title deeds. (Vol 24) 1937 Bom 39 (41) ; 
I L R (1937) Bom 763. 

[8] As to the acceptance of a propsal for composition 
made under S. 38, Provincial Insolvency Act, 1920, see 
under S. 38 of the Provincial Insolvency Act. 

SECTION 8 — Note I 

[1] Where an aunt promised to purchase and settle 
property on her niece if she resided with her and alter 
the purchase also wrote a letter to that effect where- 
upon the niece resided with her, the letter coupled with 
the conduct of niece constituted a binding contract, 
which was specifically enforceable, (Vol 3) 1916 P 0 9 
(13) : 43 Ind App 138 : 39 Mad 509 (P 0). 

[2] A surety asked the creditor by letter to advance 
money to the debtor to certain amount and made him- 
self responsible for the amount. The letter did not 
contemplate any communication of acceptance. It was 
held that the advancement of money ’amounts to accept- 
ance of the proposal and the contract of guarantee was 
complete. (Vol 16) 1928 Lah 938 (939). 

[3] The tenant of nafija land raised vanapayat 
crops only. It was held that the presumption was that 
the nanja rates were payable by the tenant and^ not 
merely vanapayar rates. However, where there is no 
evidence beyond the fact that only the vanapayar rates 
were paid the inference is that only vanapayar rates 
were payable undfer the agreement. (1912) 16 Ind Gas 
609 (610) (Mad). 
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9. In SO far ad the proposal or acceptance of any promise is made m words, the promise is 
Fromises, express and said to be express. In so far as such proposal or acceptance is made 

implied. otherwise than in words, the promise is said to be implied. 

CHAPTER II. 

Of OoNTEAors, Voidable Contracts, and Void Agreements. 

10. All agreements are contracts if they are made by the free consent of parties competent 
What agreements to contract, for a lawful consideration and with a lawful object, and are not 

are contracts, hereby expressly declared to be void. 

Nothing herein contained shall affect any law in force in British India, and not hereby 
expressly repealed, by which any contract is required to be made in writing® or in the presence of 
witnesses, or any law relating to the registration of documents. 

[a] See e. g.^ S. 25 infra; the Indian Copyright Act, 1914 {3 [III] of 1914), First Schedule, S. 6; the Apprentices 
Act, 1860 (19 [XIX] of 1850), S. 8 ; the Conveyance of Land Act, 1854 (31 [XXXI] of 1854), Ss. 14 and 18 ; 
the Carriers Act, 1866 (3 [III] of 1865), Ss. 6 and 7 ; the Merchant Shipping Act, 1894 (67 and 58 Viot., 
c. 60i, S. 24, (CoUeotion of Statutes Relating to India, Vol II); the Imperial Bank of India Act, 1920, (47 
[XLVII] of 1920), S. 21 ; the Indian Companies Act. 1913 (7 [VII] of 1913), Ss 5. 19, 35 and 88. 


SECTION 9 — Note 1 

[1] Sections 7, 8. 9 lay down cases in which accept- 
ance may be mae otherwise than in words. In addition 
to that there may be acceptance by conduct which is 
not covered by these seofcions. It is when trade or mer- 
cantile usage or local usage can be invoked to import 
Into the transaction a promise by the promisee which is 
not made either exprt-ssly or impliedly. (Vol 14) 1927 
All 407 (409) : 49 AU 674 (DB). 

[2] When the parties act, to the knowledge of the 
proposer upon apropo-al, the objection that the contract 
was inchoate or incomplete is not maintainable. After 
such actings locus pemtentiae or the power to resile 
from the agreement is barred by m interDmtie which 
raises a personal exception excluding the plea of locus 
penitentiae. (Vol 3) 1910 P. 0. 9 (13) : 43 Ind, App. 
138 : 39 Mad 509 (P C). 

[3] The principle of quantum meruit is applied by 
assuming implied contract when for ^ome technical rea- 
son a contract is held to be invalid. The principle has 
no application to a case where by the terms of con- 
tract, a person agrees that he is not entitlc^d to any 
remuneration nnless the work has been checkmeasured. 
Consequently he cannot claim for any work that has not 
been checkmeasured (Vol 28) 1941 Mad 887 (888). 

[4] A covenant to repay must be implied in every 
transaction of loan. (Vol 21) 1934 Pat 433 (436). 

[5] A contract may be of a mixed character, that is 
partly expressed in words and partly implied from acts 
of parties and circnmstancee. (Vol 29) 1942 Lah47(49}; 
ILR(1943)Lah28 (DB). 

[6] Corttract whether implied or express gives an 
equal cause of action (Vol 12) 1926 Lah 174 (174). 

[71 implied contracts are as much binning as express 
contracts on parties. (1912) 16 Ind Cas 609 (609) 
(DB) (M^d). 

[8] Where defendant not only accepts liability with- 
out demur but sends goods to discharge the liability the 
defendant .is personally liable for losses on constituent 
consignments. iVol 22) 1935 P 0 154 (157) (PC), 

[9] An implied contract to pay compound interest 
may be implied from long course of dealings between 
parties. (Vol 7) 1920 P 0 61 (62, 63) : 47 Ind App 17 ; 
44 Bom 474 (P 0) 

[10] Unless there is a merohantile usage, no interest 
can be imported into a contract containing no stipulation 
to tl^at effect either under Hindu or English law. (1863) 
9 Moo Ind App 266 (267) (PC). 

[11] In cases where the relationship of prinoipal and 
agent subsists agent’s claim for extra remuneration on 


implied contract is entoroeable. (Vol 2) 1916 Mad 931 
(933) (DB). 

[12] Under an award mad? on reference to arbitration 
regarding disputes between A and H, C as surety of A 
paid the amount found due to B. On reference being dis- 
covered to be void C filed a suit against A for the 
recovery of amount. Held that there was an implied 
contract between G and A for reimbursement of the 
amount paid and therefiire the suit was maintainable. 
(Vol 26) 1939 Lah 187 (188). 

SECTION 10 Synopsis 

1. Construction of contracts 

2. Contracts required to be in writing ; See under 

Note 4. 

3. Evidence to establish contract. 

4. Formalities. 

5. Consent. 

1. Construction of contracts. — [1] While con- 
struing a written contract, the Court will be erring in 
approaching the question of what formed the subject- 
matter of the negotiations which preceded the written 
contract between the parti«-s, without first settling to 
whrit extent the contract was so ambiguous as to justify 
resorr to evidence as to negotiations. (Vol 33) 1946 P 0 
50 (50) (P 0) 

[2] Contracts should be interpreted by themselves, and 
it is improper to interpret one contract by reference to 
another because they may s em to differ very little, as 
it may result in identifying contracts which are wholly 
different. (Vol 3) 1916 Cal 548 (550): 42 Cal 1060 (D B). 

[3] Where in a contract thete exists an apparent 
inconsistency according to the literal construction of the 
words used, and if b? any other reasonably possible 
construction that inconsistency can be reconciled, that 
construction should be adopted. But the Court should not 
speculate as to reasons for the language used. (Vol 27) 
1940 P 0 151 (152) : r L R (1940) Ear (PC) 361 (PC). 

[4] To find true meaning of contracts the surround- 
ing circumstances must be considered. (Vol 23) 1936 
Rang 319 (321) : 14 Rang 347 (D B). 

[5] A preliminary written contract is entirely gov- 
erned by the subsequent deed, where there is any 
difference between them. (Vol 25) 1938 Mad 81 (82), 

[6] Option for renewal of the contract or the terms 
to be agreed upon, does not imply that the terms of the 
prior contract should be incorporated into the new one. 
There is no binding to renew on the old terms. (Vol 26) 
1939 Rang 423 (424) (D B). 

[7] Deed of transfer of land excepting therefrom 
coal and other minerals'’ — Held on construction 

that all other minerals including petroleum and natural 
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gas, were excepted. (*38) 173 Ind Cas 88 (89) (P C). 

[8] Contract to re-sell in a sale-deed — Held on con- 
struction. that there was not merely a standing offer to 
re-sell, but there was a completed contract to re-sell and 
purchase on the date of sale-deed, (Vol 20) 19d3 Mad 
322 (323) : 56 Mad 433 F B), 

[9] Contracts effected in different markets for differ- 
ent quantities with different delivery dates, evidenced 
by separate memoranda, are in law distinct one from 
the other, and the liabilities in re-jpeet of each are 
separate. (Vol 28) 1941 Bom 211 (219) ; I L R (1941) 
Bom 441. 

[10] Where each part of the contract is an induce- 
ment to every other part of it, there is an entire con- 
tract for a ‘'ingle consideration and there is no warrant 
to divide the contract into distinct parts. (Vol 25) 1938 
Mad 982 (992) (D B). 

[11] Where the printed terms of a contract are in- 
consistent with wbat has been written or typed in, the 
latter must prevail. iVol 30) 1943 Bom- 229 (236) 
« (Vol 4) 1917 Bom 246 (248). 

Printed and written or ty'ged provisions ^Ineomi^^ 
tency between — If the type-written and printed portion 
of a contract can be read together ^ effect miLSt be given 
to all the provisions but if the pi'inted portion cannot 
he reconciled with the type written portion, the latter 
must prevail : (Vol 29j 1942 Mad 139 (141) : I L B 
{1942) Mad 33 (D B). 

[12] Wuere there is inconsistency between the printed 
and the written provisions, print cannot be discarded 
but the real meaning is to be discovered from the printed 
as well as from written words. (1906) 30 B'>m 1 (14) (D B), 

[13] An illustration can in no event override an 
express provision in the contract. (’46) 1946 Nag L 
Jour 128 {V66) 

2. Contracts required to be in writing : See 
under Note 4. 

3. Evidence to establish contract. — [1] As to 
the exolu-i »n of oral by documentary evidence, see also 
Chapter VI of the Evidence Act, 1 [I] of 1872. 

[2] Oral evidence is admissible to show that docu- 
ment executed by a person was never intended to 
operate as an agreement but was brought into existence 
solely for creating evidence of some other matter. 
(Vol 23) 1936 P 0 70 (74) : 63 Ind App 126 : 59 Mad 
446 iP 0) (Ss. 91 and 92, Evidence Act, considered ) 

[3] Absence of oral evidence is not enough to defeat 
agreement to pay the amount due. The conduct of a 
party coupled with a ohitti acknowledging the amount 
is fauffioient to prove the agrnement to pay the amount 
found due from him on that date, (Vol 31) 1944 Nag 
124 (125) : I L R (1944) Nag 101 (D B). 

[4] Oral agreements require clearest and most satis- 
faot >ry evidence. (’41) 43 P L R 97 (103) (D B). 

[5] In a suit to recover goods coutraoted to be sold a 
mercantile custom contradicting the written contract 
wh'oh will have the effect of entitling the vendor to 
require the purchaser to accept that which was not in 
aocordance with the description stipulated for cannot be 
plea led. But evidence of custom not inconsistent with 
the contract can be admitted. (Vol 6) 1916 Bom 4 (7) ; 
41 Bom 518 (D B). 

[6] Entry by broker in noond of each contracting 
party embodying terms of contract signed by broker is 
intended to be written evidence of the fact that a con- 
tract has been made. (1912) 6 Sind L R 278 (283). 

[7] The negotiation and correspondence must be 
looked at as a whole to see whether the parties have 
concluded a binding contract or not. Where only certain 
terms of the contract were settled, and the others left 
npen, there is no concluded contract. (Vol 26) 1939 
Bang 423 (423) (D B). 


[8] The true effect of an unambiguous contract can- 
not be changed by the course of conduct adopted by 
parties to it in its performance Such conduct m certain 
events raises an inference that the parties have agreed to 
modify the original contract and may in special cases 
along with other evidence support a claim for rectifica- 
tion. (Vol 25) 1938 P C 26 (29) iP C). 

[9] A by letter offered to purchase certain goods from 
B OQ cond tion of payment of advance. B replied ‘I 
shall reduce all terms to writing *ind receive advance.’ 
The same day A gave the advance to B who gave a 
receipt crediting it towards advance stipulated by A to 
be paid by A, Held there was completed contract and 
reduction to writing was merely incidental contract. 
(1911) 21 Mad L Jour 182 (184, 186) (DB). 

[10] Intention to have format document, whether 
postpones contract — Where the documents or letters 
relied on as constituting a contract contemplate the 
execution of a further contract between the parties, it is 
a question of construction whether the execution of the 
farther contract is a condition or form of the bargain or 
whether it is a mere expression of the desire of the par- 
ties as to the manner in wh ch the transaction already 
agreed to will in fact go through In tbe former case there 
is no enforceable contract either because the condition 
is unfulfilled or because the law does not recognise a 
contract to enter into a contract. In the latter case 
there is a binding contract and the reference to the 
more formal document may be ignored. (Vol 20) 1933 
P 0 29 (31) : 60 Cal 980 : 60 Ind App 297 (P 0/ * (Vol 
33) 1946 Bom 149 (153) (DB) * (Vol 29) 1942 Pesh 33 
(34, 35) (DB). 

[11] Whether intention to have formal document 
drawn up, postpones formation of contract, depends on 
circumstances of each case (Vol 23) 1936 Mad 752 (755). 

[12] Where parties enter into an executory agreement 
which is to be carried out by a deed afterwards to be 
exeoutt-d the real completed contract is to be formed in 
the deed. The contract is merged in the deed. (1938) 
173 Ind Cas 88 (90) (PC) (Vol 32) 1945 Lah 35 (40) : 
ILB (1944) Lah 578 (DB). 

4. Formalities. — [1] Formalities laid down by 
law must be gone through in order to create binding 
contract and to attach liability. (Vol 17) 1930 All 118 
(120) (DB). 

[2] Contract in writing does not require signature of 
both parries. (Vol 3) 1916 Cal 771 (773) (DB), 

[3] A contract to pav does not require a writing. (Vol 
31) 1944 Nag 124 (126) : ILR (-944) Nag 101 (DB). 

[4] Where parties had entered upon their duties the 
execution of a formal document is not necessary. (Vol 
29) 1942 Pesh 33 (34, 35) (DB). 

[5] A party acting upon a contract required by law 
to be executed in a parcioular manner cannot sue for 
breach of such contract. (Vol 24) 1937 Rang 378 (380). 

[6] A deed of assignment which is not registered being 
in contravention of the Punjab Land Alienation Act, 
can be used as a basis of a claim for the return of the 
money acknowledged to be due thereon. (Vol 19) 1932 
Lah 400 (400). 

[7] Where proposal to lease and its aeoeptance are in 
writing, they constitute a contract in writing. Bat if 
the acceptance were not in writing there is no entire 
agreement in writing and so, the contract to lease is nob 
in writing (Vol 25) 1938 Oal 136 (138) : I L E (1933) 1 
Cal 563 (DB). 

Contracts by Ooverrumeni officers ; — [8] In Govern- 
ment contracts the proper procedure should be, thiab 
after an agreement is reached, a memorandum should 
be contemporaneously prepared and signed by the par- 
ties to be followed later m by a formal document. (Vbl 
28) 1941 All 377 (384, 385) ; ILR (1941) AH 741 (DB). 
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11. Every person is competent to contract who is of the age of majority according to tho 
Who are com'getent law to which he is subject,®* and who is of sound mind, and is not disqualified 
to contract, from contracting by any law to which he is subj'ect. 

[a] See the Indian Majority Act, 1875 (9 [IX] of 1875). 


Section 10 (contd,) 

[9] For contracts “required to be made in writing,** 
see the following provisions : 

Section 25 (4) and (3) and S. 28, Exception 2 of Con- 
tract Act. 

Section 8 of the Apprentices Act, XIX of 1850; 

Section 21 of the Imperial Bank of India Act, XLYII 
of 1920; 

Sections 9, 10 and 88 of the Indian Companies Act ; 
Sections 14 and 18 of Conveyance of Land Act, XXXI 
of 1854; 

Schedule 1, Section 5 (2) of the Indian Copyright 
Act, III of 1914; 

Sections 6 and 7 of the Carriers Act, III of 1865; 
Sections 54, 59 and 107 of the Transfer of Property 
Act, 1882; 

Section 5 of the Indian Trust Act. 

Acknowledgments to save limitation are also required 
to be in writing by S. 19 of the Limitation Act, 1908. 

5. Consent. — [1] If a party to an agreement em- 
bodied in a document is told that any stipulation in the 
agreement would not be enforced, he cannot be held to 
have assented to it. There is no real agreement between 
the parties, (Vol 23) 1936 P C 70 (74) : 63 Ind App 
126 : 59 Mad 446 (PC)* (1890) 17 Cal 291 (297) : 16 
Ind App 238 (P C). 

[2] Persons signing a printed form of contract with- 
out studying its terms is bound thereby. (1938) 40 
P L R 701 (705). 

[3] Persons having attained majority executing deed of 
sale^No evidence that they were wrongly induced so to 
act — Ample consideration existing — ^Contract is binding. 
^Vol 26) 1939 P C 219 (221) (PC). 

[4] As to what is free consent, see S. 14. 

SECTION ll—Synopsis 

1. Scope. 

2. Contract by minor. 

3. Transfer in favour of minor. 

4. Powers of guardian. 

5^ Estoppel. 

6. “Law to which he is subject.” 

7. Burden of proof. 

5. Personal disqualifications. 

9. “Of sound mind.” 

10. Ratification. 

11. Restitution, 

12. Minor and adult. 

13. “Person.** 

1. Scope. — [1] Section 37 of the Court of Wards 
Act, has to be read with Ss. 11 and 68 of the Contract 
Act. (Vol 30) 1943 Oudh 119 (121) ; 18 Luck 318. 

[2] Section 11 does not destroy force of S. 247 (now 
S. so of the Partnership Act), (1910) 34 Bom 72 (88) 
(DB). 

[3] Bond executed by Mahomedan before Majority 
Acb(IXof 1875) came into force — His capacity to contract 
in point of age under S. 11 should be determined under 
Mahomedan law and not under Bengal Minors Act (XL 
of 1858). (1885^7 All 763 (765) (DB). 

2. Contract by minor — [1] A contract by a 
minor is void ab initio and not merely voidable and 
hence cannot be sued upon. (Vol 6) 1919 PC 129 
(132) (PC). (30 Cal 639 : 30 Ind App 114 (PC) followed.) 
® (Vol 28) 1941 Nag 105 (106) : I L B (1942) Nag 281 
(DB) * (Vol 23) 1936 Nag 15 (16) : 31 Nag L R (Sup) 

(DB). (Question whether contract is void or voidable 
presupposes existence of contract — It cannot arise if 


contracting party is disqualified by law.) * (Vol 18) 
1931 Lab 394 (395) (DB). (Sale.)*(Vol 16) 1929 Lah 880 
(881): 11 Lah 167 (DB). (Mortgage.)*(Vol 15) 1928 P 0 
152 (156) (P0)*(Vol 11) 1924 Rang 288 (288). (Lease.)* 
(Vol 3) 1916 Low Bur 29(29)*(Vol2)1915 All 107 (109), 
(Sale.)*(Vol 2) 1915 Mad 412 (413): 37 Mad 390 (DB)® 
(1904) 26 AU 342 (342) (DB). (Mortgage.) 

[2] A consent decree against a minor stands on no 
higher footing than a contract and cannot be given 
effect to by a Court of law. (Vol 14) 1927 Pat 271 (279", 
280) : 6 Pat. 388 (DB). 

[3] A contract by a minor is void and has no exis- 
tence in the eye of law. It entails no liability and cannot 
constitute a valid consideration for a subsequent 
contract. (Vol 14) 1927 Lah 24 (25, 26) (D B). 

[4] A person whose estate is under Court of Wards 
is in no better position than a minor and any contract 
made by him is void. But when he contracts a deb^ 
though he is not liable for it«.nd it cannot be enforced 
against him still a debt comes into existence and if his 
son renders himself liable for repayment of the same by 
the execution of a bond, the bond can be enforced 
against him. (Vol 5) 1918 Lah 109 (110) (D B). 

[5] A minor cannot become a partner in his owil 
right as he is incapable of contracting under S. 11 and 
hence he cannot sue as a partner for dissolution of the 
partnership. (Vol 4) 1917 Mad 63 (64) (D B). 

[6] A minor may bind himself by a contract of 
apprenticeship, if it be for his benefit but he cannot b^ 
sued for failing to serve as such. If such a remedy is 
desired a covenant from guardian must be obtained on 
which guardian himself can be made liable. (1910) 33 
Mad 288 (290) : 11 Ori L Jour 180. 

[7] Contract with minor does not create legal 
contractual relationship between the parties. Minor girl 
entering into a contract of service with a person can 
leave the service at any time without committing any 
actionable wrong. (Vol 26) 1939 Rang 266 (268, 270) 5 
1959 Bang L R 121. 

3. Transfer in favour of minor. — [1] An agree- 
ment as defined in S. 2 (e) does not necessarily consist 
of a set of promises forming the consideration for each 
other. If the consideration for the promise of an adult 
be a reciprocal promise by the minor the agreement is 
void but if the consideration for it be something that 
is actually done, there is no reason why the result 
should not be a valid contract, (Vol 23) 1936 Pat 153 
(157) (DB). 

[2] A minor can enforce a contract made in his 
favour for a valuable consideration as while no liability 
can be incurred by a minor, he is not debarred from 
acquiring a title to anything valuable. (Vol 14) 1927 
Lah 24 (27) (D B). 

[3] An executory contract cannot be entered into by 
a minor. But a minor is not disqualified as such from 
being the transferee of immovable property as purchaser 
or mortgagee under an executed contract. (Vol 12) 192& 
Oudh 37 (38, 39) : 27 Oudh Gas 214 ® (Vol 32) 1945 AU 
156 (157) : I L B (1945) All 204 (DB). (Sale.)®(Vol 23) 
1936 Pat 153 (157) (D B). (Minor who has paid consi- 
deration of mortgage at time of execution of mortgage 
deed can sue on ETs mortgage.) ® (Vol 15) 1928 All 102 
(103) (D B). (Mortgage.) ® (Vol 11) 1924 Lah 611 (612; 
613) ; 5 Lah 317 (D B). (Sale.)® (Vol 9) 1922 Nag 239> 
(241). (Sale )® (Vol 6) 1919 Pat 561 (563) :4 Pat L Jour 
682 (D B). (Mortgage.)® (Vol 6) 1918 Cal 1027 (1028^* 
(D B). (Mortgage.) ® (Vol 4) 1917 Lah 109 (109) (Sale.) 
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®(Vol4) 1917 Mad 630 (640) : 40 Mad 308 (P B) 
(Overruling 33 Mad 312.) © (Yol 3) 1916 Low Bur 91 
(92, 93). (Sale.) © (Vol 2)1915 Oudh 155 (157); 18 Oudh 
Cas 115 (D B). (Sale.) © (1913) 18 Ind Oas 451 (451) 
(D B) (Cal) (Sale). 

[4] Sale of his own property by certificated guardian 
to minors in satisfaction of money which he owed to 
them — Transaction bona dde and for benefit of minors 
— Transfer held valid and could be enforced. (1911) 
33 All 657 (658), 

[5] A money bond executed in favour of a minor is 
good in law and may be sued upon. (1889) 13 Bom 50 
(51) (DB). 

[6] A pronote executed in favour of a minor is valid 
and can be sued upon when the minor did not subject 
himself to any detriment by accepting it. (1913) 24 Mad 
L Jour 363 (364) © (Vol 11) 1924 Rang 136 (136) : 2 
Rang 1. 

[7] Where the defendants have received goods from 
the minor plaintifi there is no reason why they should 
not pay the price. (Vol 21) 1934 Lah 480 (480) ; 16 
Lah 1. 

[8] A lease in a minor’s favour imposing a liability 
on him is null and void. (Vol 5) 1918 Pat 626 (627) : 3 
Pat L Jour 518 (D B). 

4. Powers of guardian. — [1] Minors themselves 
are incapable of contracting but their guardians can 
contract on tbeir behalf. (Vol 26) 1939 Nag 301 (301). 

[2] Where contracting party is a minor represented 
by a guardian and the contract is clearly for benefit of 
minor and was made at the request of the guardian for 
benefit of minor, it binds minor. (Vol 10) 1923 All 17 
(17). 

[3] Contract by karfa on behalf of Hindu joint 
family including minor — Minor can sue on it on attain- 
ing majority — Want of mutuality is no ground for 
dismissal— This is to be distinguished from minor’s 
contract. (Vol 24) 1937 Mad 869 (870). 

[4] A minor may not be answerable for the fraud of 
his guardian, but he cannot take advantage of it. 
(Vol 8) 1921 Low Bur 63 (66) : 11 Low Bur Rul 83 
(DB). 

[5] Where a manager of the Court of Wards confirms 
a lease during the minority of the ward, the confirma- 
tion is sufficient to make the lease valid during his 
minority, (1902) 6 Cal W N 905 (908) (D B). 

[6] A certificated guardian sold some property belong- 
ing to himself to his minor wards in lieu of their money 
in his hands. After guardian’s death, minors sued his 
heirs for possession of property. Held that transfer in 
favour of plaintiffs was valid. (1911) 33 All 657 (659, 
660). 

[7] A de facto guardian asserting a title hostile to the 
minor cannot bind the minor by a settlement arrived at 
by him which deprives the minor of half of his property. 
(Vol 22) 1935 Lah 382 (383) (D B). 

[8] The mortgage of minor’s property by an unautho- 
rised person acting as his guardian is absolutely void, 
but the minor cannot recover it Without making resti- 
tution of the advantage received by him or make due 
compensation. (1908) 11 Oudh Cas 1 (13) (DB). 

[9] Where some of the parties to an agreement to 
refer to arbitration are minors represented by their 
mother and the other party to the agreement enters in- 
to it under a misconception as to the authority of the 
minor’s mother to enter into the agreement he is en- 
titled to withdraw from the agreement, when it is 
found that the mother has no authority to enter into 
such agreement. (Vol 8) 1921 Cal 818 (819) : 47 Cal 
718 (DB), 

[10] No contractual obligation is undertaken by a 
minor in a case, in which a contract is entered into 


with his father and guardian. Any personal liability 
arising from the contract would have to be discharged 
by the guardian. (Vol 3) 1916 All 366 (369) : 38 All 
154 (DB). 

[11] In case of purchase by a guardian with a cove- 
nant to pay, the minor’s property can be proceeded 
against for the debt due under the personal covenant. 
The minor cannot approbate the bargain by retaining 
the property and reprobate it by the plea that the guar- 
dian had no authority to acquire it by making a pro- 
mise on his behalf to pay the cash consideration so as 
to bind him. (Vol 18) 1931 Mad 140 (143, 144) : 54 
Mad 163 (DB). 

[12] A trust may validly be created by purchasing 
property in the name of a minor. If a minor is not a 
contracting party but a beneficiary under a sale, the 
transaction will be upheld. When a contract by a minor 
is not a necessary condition for upholding the rights of 
the minor in the property his rights should be main- 
tained but when it is a necessary condition preliminary 
to the transaction or contractual obligations flow from 
the transaction the transaction is void, (1913) 24 Mad. 
L Jour 352 (354) (DB) © (Vol 2) 1915 Mad 412(414) : 37 
Mad 390 (DB). (Purchase of property for benefit of 
minor by Ms maternal uncle is valid and if property is 
alienated by his father, minor can recover it.) 

[13] Sale by guardian appointed under Guardians 
and Wards Act (1890) with permission of Court trans- 
fers a good title to the vendee. Unless Court’s permis- 
sion is obtained by fraud, such sale cannot be impeached 
on any ground. (Vol 6) 1919 Lah 391 (392) : 1919 Pun 
Re No. 73 (DB). 

[14] Specific performance cannot be obtained of con- 
tract made on behalf of minor by his guardian, where 
such contract could not be enforced against the minor 
or his property. (Vol 4) 1917 Nag 213 (213) ; IS Nag 
L R 98 © (Vol 7) 1920 Mad 423 (423) (DB) © (Vol 5) 
1918 Nag 110 (111) © (1912) 39 Cal 232 (237) ; 39 Ind 
App 1 (PC). 

[15] Guardian selling minor’s land for Es. 600 — 
Rs, 400 utilised in paying ofi debt found binding on 
minor — Preponderance of purchase money being for 
binding purpose sale, held, binding as a whole. (Vol 20) 
1933 Mad 352 (353). 

[16] A purchaser of property of minor from guais 
dian in good faith need not prove that the whole consi- 
deration was devoted to purposes of family necessity. 
It is sufficient if he shows that he acted in good faith 
and that the consideration was needed for purposes of 
family. The mere fact that the guardian got the favour- 
able bargain is not sufficient to justify a sale of minor’s 
property. (Vol 18) 1931 Bom 157 (160). 

[17] Sale of minor’s property by de facto guardian 
for minor’s necessities is valid. (Vol 3) 1916 Low Bur 
91 (93). 

[18] Contract of lease entered into on behalf of minor 
— Minor after attaining majority can complete transac- 
tion of lease and sue to enforce it. (Vol 24) 1937 Sind 
310 (311) : 31 Sind L R 502 (DB) © (Vol 23) 1936 Mad 
564 (566) ; 59 Mad 942 (DB). 

[19] Where Hindu mother purchased certain immo- 
veable property in her name with funds belonging to 
her major and two minor sons. Held^ sale was not void, 
it being in favour of minors. (Vol 1) 1914 Mad 666 
(667) (DB). (30 Cal 539 and 4 Ind Cas 383, Disting.) 

[20] A sale of minor’s property by his brother, who 
is neither his legal nor natural guardian, under minor’s 
personal law, is void ab mitio^ but can be upheld on 
ground of its being for necessities of the minor. (’04) 
1904 Pun Re No. 33, page 114 (116). 

[21] No doubt a compromise, in good faith, by the 
manager or father of a joint Hindu family, cannot be 
disturbed by the minor member of the family as he 
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xnu‘*t be taken to have been properly represented by the 
manager or the father. But the compromise by minors, 
settling dispute as to inheritance between themselves, 
and their father’s'oollaterals, is not binding on minors. 
It cannot be upheld even on ground of a family settle- 
ment because, a party cannot by describing a contract 
as a family settlement claim for it an exemption from 
the law governing the capacity of a per'^on to make a 
walid contract. (Vol 26) 1938 P 0 181 (182, 183) : 65 
Ind App 21S : ILB (1938) Lab 313 : 32 Sind L E 760 
4PO). 

[22] Partition agreement between father and his 
minor children is not valid. (Vol 21) 1934 Bang 2 (4) 
(DB). 

[23] Under the Mahomedan law the father, as 
guardian of his minor daughter, can grant a lease of 
the minor’s property, if it be for minor’s benefit. (Vol 
23) 1936 Mad 564 (566) : 59 Mad 942 (DB) 

[24] Minor can sue throui?h guardian on a contract 
■of insurance against fire entered into by his guardian in 
respect of his property. (Vol 22) 1935 Bom 353 (355) : 
fi9 Bom 656. 

[25] The sale of property by a father to his own son 
is invalid, if no one but the father himself acted for 
minor or settled the terms of contract on his behalf. 
But if father be presumed to have represented his 
minor son as his natural guardian and sale is without 
consideration, transaction is voidable under 8. 53 of 
Transfer of Property Act. (1911) 10 Ind Cas 906 (906) 
(DB) (All). 

[26] A contract by Hindu minor's mother to pay 
debts of minor’s father, which the minor was under a 
pious obligation to pay, and for performance of funeral 
obsequies of the father, is binding on the minor. 
<Vol 20) 1933 Oudh 182 (133) (DB). 

[27] Mother's agreement to compensate loss, on her 
minor daughter faiiij^ to fulfil contract of service, does 
not make daughter liable for loss. (Vol 25) 1938 Bang 
359 (369) (DB). 

[28] Wnere parties are Mahomedans, contracts of 
marriage made by minors, through guardians, are bind- 
ing on the minors. (Vol 12) 1925 Cal 1255 (1256) (DB). 

[29] Minor can maintain suit for damages for breach 
of contract of marriage entered into, on minor’s behalf, 
by the minor’s nar.ural guardian. (Vol 12) 1925 Bom 97 
(103) : 48 Bom 673 (DB) * (1909) 1909 Pun Be No. 3, 
p. 5 (5). 

[But see (Vol 28) 1941 Bang 179 (180), (Contract of 
marriage between minor girl and major person with 
consent of minor’s father — Minor cannot sue for 
damages for breach of promise — ^Father’s consent does 
not make the contract any more valid )J 

[30] A transaction, which is voidable at the instance 
of the minor, may be repudiated by an act or omission 
of the late minor, by which he intends to oommunioate 
the repudiation, or which has the efiect of repudiating 
it. It is not necessary that he should bring a suit. 
j(Vol 27) 1940 Cal 689 (591) * (Vol 26) 1938 Mad 822 
(823) (DB) © (Vol 26) 1938 Pat 337 (349) ; 17 Pat 460 
<DB). 

[31] A contract which is for the minor’s benefit can 
be specifically enforced against him. When a valid agree- 
ment has l^en lawfully entered into, on behalf of a 
minor and for his benedt, it cannot be repudiated if the 
guardian subsequently finds he can make a better 
bargain elsewhere. (1912) 13 Ind Cas 673 (677) (DB), 

5. Estoppel.-* [1] Mere non-disclosure of minority 
is not mis-representation or fraud. (Vol 24) 1937 Lah 
-698 (598). 

[23 Where a minor enters into a contract by repre- 
that he was of full age he is not estopped from 
Reading his minority in avoidance of the contract. 


(Vol 16) 1928 P C 152 (156) (PC). (Deed executed by 
minor is nullity and inoapablo of founding a plea of 
estoppel )4'(Vol 27) 1940 Nag 327 (328) : I L B (1940) 
Nag 632 ^ (Vol 20) 1933 Mad 94 (96) ^ (Vol 18) 1931 
Bom 661 (569) : 65 Bom 741 (FB). (Overruling (Vol 10) 
1923 Bom 169 : 46 Bom 137; 21 Bom 198 (DB) and 
(Vol 4 1917 Bom 221 ; 41 Bom 480 (DB).) * (Vol 17) 
1930 Mad 943 (951, 954) : 54 Mad 1 X2 (OB) ^ (Vol 16) 
1929 Born 201 (202) (DB).) ©(Vol 16) 1928 Lah 609 (615) : 
9 Lah 701 (FB). (Overruling (Vol 8) 1921 Lah 312 : 1 
Lah 389 (DB) and 60 Ind Cas 267 (1) (Lah)) © (Vol 13) 
1926 Nag 491 (492) © (Vol 7) 1920 Bo n 269 (269) : 44 
Bom 175 (DB) © (1911) 8 All L Jour 1058 (1058, 1059) 
(BB). 

[3] Plaintiff suing on pronote, executed by defendant 
representing himself to be major and contending that 
defendant was estopped from pleading minority H^, 
that, before, any question of estoppel could arise, the 
plaintiff had to prove that, there was a valid contract 
and consequently the competency of the defendant to 
contrac and as this could not be proved plaintiff’s suit 
must faU. (1910) 4 Sind L B 250 (254, 255). 

6. “Law to which he is subject.” — [1] The 
capacity to coutract will be determined by the law of 
domicile. The domicile of a widow is the same as that 
of her husband, unless she has changed it after his 
death. (1895) 19 Bom 697 (700) (DB). 

[2] As to ordinary mercantile contracts, the capacity 
to contract is determined by the place of the contract 
and not by the law of domicile of the promisor. (Vol 20) 
1933 Mad 766 (760, 761) : 57 Mad 396 (DB). 

[3] The limitation of the Indian Majority Act, to 
persons domiciled in those parts of India, referred to in 
S. 1, excludes its application to European British 
subjects, not domiciled in British India. The con- 
tractual capacity of persons temporarily residing but 
not domiciled in British India, is left to be governed by 
the personal law of their personal domicile and such 
law in the case of European British Subjects is the 
common law of England which recognises 21 as the age 
of majority. (1886) 7 All 490 (500, 502) (FB). 

[4] Under S 3, Indian Major ty Act, 1875, where a 
guardian is once appointed by Court, the minority 
continues till the minor’s age is 21 years, and a 
contract entered into by the minor before he attained 
the age of 21 is void. (Vol 18) 1931 Lah 394 (395) 
(DB) © (Vol 7) 1920 Mid 661 (662). 

[5] A Burm-in Buddhist, under the age of eighteen, 
is not competent to enter into a contract to marry in 
future. The Burmese Buddhist law has no application 
in such a case Hence, breach of a promise to marry a 
Burmese Buddhist girl, under eighteen years, cannot be 
the basis of an action for damages. (Vol 26) 1939 Bang 
86 (87, 88) : 1938 Rang L R 667 (DB). 

7. Burden of proof.— [X] The burden of proving 
minority lies on the p<irty, who alleges that he was a 
minor, at the date of the contract. (Vol 12) 1925 Oudh 
487 (487) (DB). (Minority must be proved beyond 
reasonable doubt.)©(Vol 12) 1925 All 399 (399). 

[2] Plaintiff suing to enforce a contract, entered into 
by minor, must establish, by pri^na facie evidence, 
that the contract is not invalid, and was entered into 
by a competent person. (1909) 6 All L Jour 693 (694) 
(DB). 

[3] Ordinarily, the burden of proving that money 
was advanced to the minor for necessaries, lies on the 
creditor. But, where a minor executes a promissory 
note, on attaining majority, for the debts contracted by 
his guardian for his necessaries, the burden of proving 
that the deb s were not contracted for his necessaries 
is on him. (Vol 24) 1937 Nag 390 (391) ; I L B (1937) 
Nag 458. 
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8. Personal disqualifications, — [1] Judgment- 
debtor to whom Sch. Ill, P«ra 11, Civil P C , applies 
is person disqualified within the meaning of S. 11, and 
any transaction entered by him, in contravention thereof, 
is mere nullity. (Vol 4) 1917 Nag 215 (223, 224) : 13 Nag 
L B 130 (FB). 

[2] English Barrister enrolled in Indian High Courts 
as an advocate, is under no disability to sue his client 
for professional servioes, done by acting and pleading 
for him. (Vol 20) 1933 All 417 (419) ; 55 All 570 (FB). 
(25 All 509, overruled.) 

[3] Ward of Court is not absolutely incapacitated 
from contract ng, but the power of the ward is taken 
away, so far as regards all property, which comes under 
the control of the Court of Wards. (1882) 8 Cal 620 
(629) (DB). 

[4] Adult pardanashin women of sound mind are 
sui juris and must not be treated as though they were 
minors and were incapable through mental deficiency 
in oonduoting their own business. (Vol 33) 1946 All 127 
<131) : I L B (1945) All 465 (DB). 

9. *‘Of sound mind.*’ — [1] Contract by lunatic 
is void. (1907) 17 Mad L Jour 78 (78) (DB). 

[2] See also S 12. 

10 Ratification. — [1] Minor’s contract being 
void, ah initio cannot b» ratified by the minor on at- 
taining majority (Vol 14) 1927 All 242 (212) : 49 All 
187 (DB) * (Vol 30) 1943 Bom 362 (d64) »£'r41) 1941 
Hag L Jour 363 (364) * (Vol 22) 1935 Lab 561 (565) : 
16 Iiah 546 (PB) * (Vol 181 1931 Bom 178 (182) (DB) 
««(1930) 31 Pun L B 471 (472) ® (Vol 6) 1919 Cal 875 
(883) (DB). 

[But see (Vol 21) 1934 Lab 218 (219). (Minor on 
attaif mg majority can ratify agreement entered into 
during minority.)] 

[2] A person, after attaining majority, can elect to 
pay a debt, incurred by him, during minority. No 
question of ratification of a contract, entered into by a 
person, during minority, arises in such a case. If a 
person, on attaining majority, has paid the amount due 
on a mortgage, executed by him during minority he 
cannot subsequently sue for refund of that amount for 
the simple reason that, a contract entered iuto by a 
minor, though void, is not unlawful. iVol 27) 1940 All 
12 (14, 15} (DB). ( (Vol 15} 1928 All 440 ; 51 All 164 
(FB), Distinguished ) 

[3] Wb» re a person executed a mortgage, after at- 
taining majority, in consideration of the mortgagee pay- 
ing off certain debts due to a third person, which the 
mortgagor had incurred during his minority the mort- 
gage is not rendered invalid by any provisions of the 
Contract Act. Payment by the mortgagee, in such a 
case, is a perteotly good conrideration within S. 2 (d). 
(Vol 20) 1933 All 659 (660) (DB). ((Vol 14) 1927 All 
242 : 49 All 137 (DB) and (Vol 15) 1928 All 440 : 51 
All 164 (FB), Distinguished.) 

[4J Partnership with minor — Partnership continuing 
for ten years after majority— Firm dissolved by consent 
—Suit for accounts by oo-partner for transactions after 
minor’s majority, held, competent. (Vol 30) 1943 Bom 
362 (365) ((VidlS) 1931 Bom 178 (DB) and (Vol 15) 
1928 All 440 : 51 All 164 iFB), Explained.) 

[5] 8 an infant had a business in piece goods, in the 
course of which, he became indebted to K for a sum, 
the price of goods supplied to his business. After at- 
taining majority, S executed a bond, by which he co- 
venanted to pay, within one year, the abvove sum, as 
well as a further sum advanced to him, at the time of 
execution ; Held^ that there was new consideration for 
the promise, and S was liable for the whole amount, 
<1907) IX Cal W N 135 (139). 


[6] Where a minor, on attaining majority, approves 
of a mining lease of his land, granted by his guardians 
during his minority, and stiikes his own bargain with 
the lessee by a patta, this patta and the kvtbuliyat exe- 
cuted by the parties, alone govern the rights of the par- 
ties and not the original agreement. (Vol 29) 1942 P C 
1 (3) (PC). 

[7] Agreement to sell, while under legal disability 

Sale, after disab lity ceased, in pursuance of agreement 
— Agreement void, and subsequent sale cannot be en- 
forced (Vol 15) 1928 All 112 (114) (DB). 

11. Resti ution. — [1] \Vhere a minor, represent- 
ing to be major, enters into a contract, the contract is 
void, and unenforceable against him The minor can- 
not, in a suit against him on the contract be compelled 
under S. 65, or any equitable principle, to refund the 
money, received by him under the contract. (Vol 24) 
1937 All 610 1618) : I L B (1937) All 860 (FB) * (Vol 
28) 1941 Pesh 38 (40) (DB) ^ (Vol 11) 1924 Oudh 438 
(441) : 28 Oudh Gas 34 (DB) * -Vol 21) 1934 Mad 560 
(560) (Vol 18) 1931 Cal 393 (396) : 58 Cal 224. (A 
mortgagee of the minor’s property under a mor gage 
executed by the minor cannot recover the mortgage 
money from a purohaeer of the property from the minor 
after he had attained majority as he could not have re- 
covered the money from the minor himself.) ^(1910) 32 
All 25 (26) (DB) 

[But see (Vol 15) 1928 Lah 609 (612) : 9 Lah 701 
(FB). (Court may on equitable grounds order restitu- 
tion of benefit teoeived by quondam minor. ^(Yol 23) 
1936 Cal 567 (570): I L B (1937) 1 Cal 283 (Do.)*(Vol 
1) 1914 Mad 641 (642); 38 Mad 1071 (DB). (Do.) *(Vol 
16) 1929 Lah 880 (88D ; 11 Lah 167 (DB). (Do.)* (Vol 
21) 1934 Lah 304 (1) (304) (DB). (Vendee not using 
due diligence in ascertaining minor’s age is not entitled 
to return of consideration in a suit by the vendee for 
declaration of his title to the property purchased.)] 

[2] A contract by a minor is void. He cannot, in a 
suit to avoid su h contract, be made to repay the 
moneys received under such contract, except, in the 
exerci-e of discretion under S. 41, Specific Belief Act. 
(1903) 30 Cal 539 (539, 540) ; 30 Ind App 114 (PC). 

[3] Where a minor enters into a transaction repre- 
senting himself to be a minor, and then sues to set it 
aside he must restor- the benefit received b? him under 
the transaction before it can be set aside. (Vol 20) 193S 
All 372 i373) (DB). (Suit to set aside sale — Affirming 
(Vol 20) 1933 Ail 871.) * (Vol 8) 1921 All 326 (327) 
(DB). (Bait for declaration that mortgage is void.) 
*(1909) 31 All 21 (21) (DB). (Suit to set aside sale.) 

[4] Minor executing bond on obtaining cash con- 
sideration — No misrepresentation of age — Creditor bona 
fide believing him to be major— Minor can get bond 
cancelled only on returning money got as consideration. 
(Vol 9) 1922 Oudh 271 (273) ; 25 Oudh Gas 237. 

[5J Minor vendor representing himself to be major 

Sale set aside— No compensation, held, could be award- 
ed. to purchaser as he made no proper enquiry as to 
minor’s age, and was unscrupulous in his dealmg. 
(Vol 11) 19 M All 156 (157) : 45 All 644 (DB). 

[6] Sale by minor, without fraud or misrepresenta- 
tion of his age — Vendee aware of vendor’s minority — 
Sale set aside at instance of minor — Veniee, held, not 
entuled to compensation. (Vol 24) 1937 Oudh 521 (523), 

[7] Guardians and Wards Act (1890), S. 30— Mort- 
gage of minor’s property by guardian without Court’s 
sanction — M nor, seeking to set aside mortgage, is liable 
to restore, what he has gained, as a consequence of it. 
(Vol 29) 1942 Nag 12 (14) : ILB (1942) Nag 161 (DB). 

[8] Where an alienation by the guardian is not for 
necessity, the mere fact that the minor had benefited 
from subsequent events, following the alienationi does 
not impose an obligation on the minor to recoup the 
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12. A person is said to be of sound mind for the purpose of making a eontraet if, at the time> 
What is a sound mind for when he makes it, he is capable of understanding it, and of forming a 
the 'QUY'goses of contracting, rational judgment as to its effect upon his interests. 

A person who is usually of unsound mind, but occasionally of sound mind, may make a 
contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of unsound mind, may not make a 
contract when he is of unsound mind. 

Illustrations. 

(a) k patient in a lunatic asylum, who is at intervals of sound mind, may contract during those intervals. 
(h) A sane man, who is delirious from fever, or who is so drunk, that he cannot understand the terms of a 
contract, or form a rational judgment as to its effect on his interests, cannot contract whilst such delirium or 
drunkenness lasts. 


Section 11 (contd.) 

benefit'before getting the alienation set aside. (Vol 20) 
1933 Lah 103 (104). 

[9] See also S. 65, Contract Act, and S. 41, Specific 
Belief Act. 

12. Minor and adult [1] A promissory note, 

executed by a minor, for himself and another person 
jointly, is void against both, (1909) 3 Ind Cas 403 (407) 
(All). 

13. ‘‘Person.” — [1] A subordinate Judge is a 
“person” and is capable of entering into a contract. 
Where a Court allows the application of the judgment- 
debtor for stay of execution, upon his furnishing security, 
the transaction cannot be regarded as a contract as it 
is not enforceable by law. (Vol 18) 1931 All 189 (191) ; 
52 All 844 (PB). 

[But see (Vol 18) 1931 Oudh 99 (101, 102, 103) : 
6 Luck 601 (SB). (Per Wazir Easan J. — Order of 
Court directing respondent to be given possession of tbo 
property decreed in bis favour on bis furnishing security, 
amounts to a contract between him and the Court — 
Shrivasiava /. dissenting.)] 

SECTION 12 — Synopsis 

1. Unsoundness of mind. 

2. Burden of proof and evidence. 

3. Lucid intervals, 

1. Unsoundness of mind. — [I] The test of un- 
soundness of mind is, whether the person is incapable 
of understanding the business concerned, and its im- 
plications, and mere weakness of mind is not sufficient. 
{Vol 31) 1944 Nag 232 (234) : ILE (1944) Nag 698® 
(VoH9) 1932 PC 69 (72) (PC). (Mere loss of memory does 
not make a person unfit for the management of bis own 
affair in his lifetime.) © (Vol 10) 1923 Pat 187 (192) 
(DB)® (Vol 14) 1927 Cal 889 (899) : 55 Cal 285 (DB). 

[2] Idiocy is the most extreme form of mental un- 
soundness. (Vol 31) 1944 Nag 232 (233); ILB (1944) Nag 
698. 

[3] A person of unsound mind, who has been so from 
birth, is in point of law an idiot. (1863) 1 Mad H C B 
214 (215) (DB). 

[4] If a party to a contract seeks to enforce a con- 
tract which is void under S. 12, it is not permissible to 
to give equitable relief. (1908) 10 Bom L B 1004 
(1006, 1007), 

2. Burden of proof and evidence. — [1] Normal 
presumption is in favour of sanity — Onus of proving 
insanity is on person who alleges it. (Vol 10) 1923 Pat 
187 (192) (DB)® (Vol 28) 1941 Nag 251 (252) : I L B 
(1942) Nag 236 (DB)® (Vol 28) 1941 Oudh 529 (648). 

[2] Old man suffering from senile dementia on cer- 
tain date— Presumption is in favour of its continuance 
— Onus to uphold transactions subsequent to this date 
will be on persons who Say that they were not vitiated 
O^round of his incapacity. (Vol 27) 1940 Mad 73 (74) 


[8] Circumstances evincing insanity have to be consi- 
dered together and not individually and their cumulative 
effect gauged, (Vol 28) 1941 Nag 251 (254) ; ILB (1942> 
Nag 236 (DB). 

[4] Plea of insanity — Pleadings and evidence must 
be sorutnized before deciding issue of mental conditiono- 
(Vol 25) 1938 Nag 204 (208). 

[5] Question whether contract is invalidated by un- 
soundness of mind does not depend merely on belief or 
disbelief of the witnesses before Court but largely upon 
inference to be drawn from evidence. (Vol 14) 1927 Cal 
889 (892) : 55 Cal 285 (DB). 

[6] Where there is evidence that, shortly before his 
death, a person had reached a state of imbecility, a 
document bearing his signature and produced after his 
death is not, by itself conclusive. (Vol 26) 1989 P C 
(249, 260) : ILB (1940) Kar (PC) 1 (PC). 

[7] Eegistered deed sought to be avoided on plea of 
insanity — Eegistrar's endorsement on deed cannot be 
discarded in deciding mental condition of executant. 
(Vol 25) 1938 Nag 204 (209). 

[8] It is not legitimate for a Court to commute an 
insufficient case of insanity into a complete case of 
weakness, when the type of insanity connoted in the 
evidence, is something quite different. (1905) 27 All 1 
(10) ; 7 Oudh Cas 287 : 31 Ind App 285 (P C). 

3. Lucid Intervals. — [1] In order to avoid a con- 
tract on the ground of unsoundness of mind, the all 
important question to be decided is whether that person 
was of unsound mind when the contract was made.. 
(Vol 14) 1927 Cal 889 (892) : 55 Cal 286 (D B). 

[See (Vol 13) 1926 Oudb 470 (472):2 Luck 226 (DB). 
(Although executant might be a hard drunkard and 
frequently unsober, it must be decided whether he was 
unsober when deed was executed.)] 

[2] Person proved to be of unsound mind— Burden of 
proving his sanity is on party alleging execution of docu- 
ment during lucid interval. (Vol 28) 1941 Nag 251 (252); 
ILR (1942) Nag 236 (DB). 

[See also (Vol 19) 1932 Rang 24 (25),] 

[3] Suit on mortgage— Mortgagor pleading unsound- 
ness of mind at execution — Mortgagor found to be of 
unsound mind, but having lucid intervals — No general 
rule could be laid down as to where burden of proof 
lay. (Vol 19) 1932 Rang 24 (25). 

[4] Where a person is proved to have lucid intervals, 
the onus of proving that he was of unsound mind at the 
time of execution of a document lies on him who 
challenges the validity of the document. (Vol 20) 1933- 
Lah 458 (460). 

[5] Order once made by an inquisition that a person is 
lunatic continues in force until it is set aside and such 
person cannot thereafter validly execute a deed disposing 
of his property even during a lucid interval. (1905) 

1 Oh. 160 (178)®(Vol 20) 1933 Mad 624 (626) ; 66 Ma^ 
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13. Two or more persona are said to eonsent when they agree upon the same thing in the 
'‘^Consent'* defined, same sense. 

"*'Free consent** defined. 14, Consent is said to be free when it is not caused by — 

(1) coercion, as defined in section 15, or 

(2) undue influence, as defined in section 16, or 

(3) fraud as defined in section 17, or 

(4) misrepresentation, as defined in section 18, or 

(5) mistake, subject to the provisions of sections 20, 21 and 22. 

Consent is said to be so caused when it would not have been given but for the existence of 
such coercion, undue influence, fraud, misrepresentation, or mistake. 


Section 12 (contd.) 

[6] Where a person is not proved to be lunatic on 
inquisition, it is necessary to rebut the general presump- 
tion of insanity. (1908) 10 Bom L E 1004 (1012). 

Section 13— Note 1 

[1] Where a person is induced to execute a deed of 
one kind under the belief that he is signing an instru- 
ment of a wholly diSerent kind the transaction is void 
and not only voidable. (Vol 8) 1921 Oai 786 (788) (D B) 
♦SB (Vol 19) 1932 Bom 161 (155) : 56 Bom 180 (D B) 
© (1879) 3 Bom 242 (266, 267). 

[2] *vSnien there is mutual misapprehension between 
both parties to a sale of a bill of exchange as to the parti- 
cular kind of bill wanted by the purchaser their minds 
oannot be said to have met, or in the words of this 
section there would be no consent. (1882) 4 All 334 
(336, 337) (D B). (The purchaser cannot recover the 
amount of the bill, where he is guilty of gross negligence 
In taking the bill and keeping it for a long period.) 

[3] As to mistake of fact, see S. 20; and as to 
mistake of law, see S. 21. 

SECTION 14 — Synopsis 

1. Essentials of free consent, 

2. Evidence of free consent. 

"3. Form of pleadings. 

1. Essentials of free consent. — [1] In the case 
of a person who is mi juris and not under any disability, 
the mental act of Intending the execution is, also, 
presumed, where there is admission of execution, or 
where the execution is proved. (Vol 20) 1933 Pat 306 
(335) : 12 Pat 359 (D B). 

[2] The law contains well-known principles for the 
protection of persons, who transfer their property to 
their disadvantage, when they have not the usual 
means of fully understanding the nature and efect of 
what they are doing. Independent legal advice in itself 
is not«essential. The real point is that the disposition 
made must be substantially understood and must really 
be the mental act, as its execution is the physical act of 
the person who makes it. (Vol 12) 1926 P C 204 (209) : 
47 All 703 ; 28 Oudh Gas 338 : 52 Ind App 342 (P 0)* 
(Vol 26) 1939 All 348 (361) (D B). 

[3] The law upon the question of free consent is 
given in the statute itself, and therefore, the Court has 
4o see whether the case comes within its provisions 
irrespective of the consideration whether the application 
of the provisions would or would not disfavour the abuse 
of moral influence or encourage moral cowardice. 
(Vol 32) 1945 Cal 218 (235) (D B). 

[4] Per Pal J* — Consent is free, when the activity of 
man, by which it is effective, works without obstacles to 
impede its exercise. The obstacles are stated in S. 14. 
(Vol 32) 1946 Cal 218 (238) (D B). 

[5] Consent obtained under duress is not free. Duress 
can be either physical or moral; the former makes a man 
submit like a machine and excludes all meeting of the 
minds because the license of him, who uses duress Is 


absolutely dominant; the latter can be exerted by 
depriving the victim of the use of his mind and free 
will, thus rendering him incapable of giving a valid 
consent. (Vol 32) 1945 Cal 218 (235) (D B). 

ISee also under S, 15 ] 

[6] Per Pal J. — The fear caused by the duress must 
be real — ^*non mehis vani liominus** — and must be 
such as would induce a reasonable man to enter into a 
contract. (Vol 32) 1945 Cal 218 (235) (D B). 

[7] Where one of the parties enters into a contract, 
as a result of the deception practised upon him by the 
other, the consent is not free. (*66) 1866 Pun Be No. 21, 
page 28 (29). 

[8] A person, who is not illiterate, cannot escape 
from a document executed by him merely saying that 
he did not read it. (Vol 17) 1930 Pat 601 (602) (DB). 

[9] Where an illiterate pardanashin lady was not 
told what she was signing, or she thought that she was 
signing a power-of-attorney, when she signed an agree- 
ment, such a consent is no consent at all and the agree- 
ment therefore is liable to be set aside. (Vol 26) 1939 
Lab 439 (451) : I L E (1939) Lab 433 (DB). 

[10] Inadequacy of the consideration may be taken 
into account by the Court in determining the question 
whether the consent of the promisor was freely given ; 
see S. 25, Expln. 2. 

2. Evidence of free consent. — [1] Mere execu- 
tion by a person, who is given protection, although un- 
accompanied by duress, protest, or obvious signs of mis- 
understanding or want of comprehension, in itself is no 
real proof of true understanding of mind in theiexecutant. 
Evidence to establish such comprehension is found in 
proof that the deed was read over to the executant and 
where necessary explained. (Vol 12) 1925 P C 204 (209) : 
47 All 703 ; 28 Oudh Gas 338 : 52 Ind App 342 (PC) © 
(Vol 26) 1939 All 348 (361) (DB). 

[2] The extent of the explanation and character of a 
disposition must depend on its character in each case. 
Length, intricacy, the number and complexity of the 
dispositions or the unfamlliarlty of the subject-matter 
are all reasons for requiring an increased amount of 
ejEQicienoy of explanation. Thus, a matter not likely to 
attract the attention of the executant ought not to be 
relied on as binding unless the executant's mind has been 
directly drawn to it. (Vol 12) 1925 P 0 204 (209) : 47 
All 703 : 28 Oudh Cas 338 : 52 Ind App 342 (P C) ® 
(Vol 26) 1939 All 348 (361) (DB). 

[3] Where a document executed by a person is in a 
language, which the executant does not understand, it 
must be translated, and it is to be remembered that 
the clearness of the meaning of the deed will sufler in 
the process. (Vol 12) 1925 P C 204 (209) 47 All 703 : 
28 Oudh Cas 338 : 52 Ind App 342 (P C) ® (Vol 26) 
1939 All 348 (361) (DB). 

[4] Burden of proof . — ^The state of the settlor's mind 
must be proved by*. the persons who set up and rely on 
the deeds executed by persona who are given special pro- 
tection by the law. (Vol 12) 1925 P 0 204 (209) : 47 
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15. “Coercion” is the committing, or threatening to commit, any act forbidden by the Indian 
“Coemow’* defined. Penal Code, or the unlawful detaining, or threatening to detain, any property, 
to the prejudice of any person whatever, with the intention of causing any person to enter into an 
agreement. 

Explanation — It is immaterial whether the Indian Penal Code is or is not in force in the 
place where the coercion is employed. 

Illustration, 

A, on board an English ship on the high seas, causes B to enter into an agreement by an act amounting to 
criminal intimidation under the Indian Penal Code. 

A afterwards sues B for breach of contract at Calcutta. 

A has employed coercion, although his act is not an ofience by the law of England, and although S. 506 of the 
Indian Penal Code was not in force at the time when, or place where, the act was done. 


Section 14 ( contd ) 

All 706 : 28 Oudh Oas 338 : 32 Ind App 342 (P C) © 
(Vol 26) 1939 All 348 (361) (DB). 

3. Form of pleadings. — [1] General averment 
that consent was not freely obtained is not enough to 
set up the plea that there was one of the vitiating ele- 
ments enumerated under S. 14 under the contract law 
of India as well as by ordinary principles. Coercion, 
undue influence, fraud and misrepresentations are all 
separate categories under law though they may overlap 
or maybe combined. General allegations, however strong 
they may be, are insufficient to an averment of any one 
of the obstacles to the exercise of free consent. There- 
fore E-pecific allegations with respect to each must be 
made in the pleadings (Vol 2) 1915 P G 7 (13): 39 Bom 
441 : 42 Ind App 135 (PC). 

[See aUo (1882) 6 Bom 309 (314, 323) (DB).] 
SECTION 15 — Synopsis 

1. “Act forbidden by the Penal Code.** 

2. Applicability and scope. 

3. Detention of property. 

4. Evidence as to coercion. 

5. Illustrative cases. 

6. “Prejudice.** 

1. “ Act forbidden by the Penal Code.** — [1] 
In dealing with a ease of coercion the Court should 
decide, whether the alleged act of coercion amounts to 
an offence under the Indian Penal Code. (Vol 4) 1917 
Mad 288 (290) (DB). (Affirmedin (Vol 5] 1918 Mad 414t 
41 Mad 33 (SB).) 

[2] Per Wallis G. I, and Seshagiri Aiyar 
(Oldfield J, contra j:— A deed* executed m consequence 
of a threat to commit suicide, held was obtained by co- 
ercton. (Vol 6) 1918 Mad 414 (416) : 41 Mad 33 (SB). 
(Threat to commit suicide must be deemed to be 
forbidden under the Penal Code ) ® (Vol 4) 1917 Mad 
288 (DB). (Affixed.) 

[3] Where a oriminal prosecution is instituted 
against a person, and such person, fearing the result of 
the prosecution, entered into an agreement in favour of 
the complainant in consideration of his abandoning the 
prosecution. Held, that it cannot bo held simply on 
these grounds that the consent of such person was 
caused by coercion. (’82j 1882 Pun Ee No. 135, p. 398, 
(399, 400) (DB). 

[4] A threat of bringing a false charge with the ob- 
ject of making another do a thing amounts to coercion. 
(Vol 23) 1936 Lah 6 (7). 

2. Applicaoiluy and scope.-.~.[l] Law of Duress 
of'Engligh Common Law is not applicable in India. It is 
different from English law lists. (1912) 15 Oudh Cas 
192 (197) (DB). 

£2] DuieftS — Imprisonment in a country with no 
sefcti^ ^stem of Jaw and with Judges having arbitrary 
power is duresb — Contract made during, and to get rid 
of vJJia criminal charge, is void, (1876) 1 Cal 330 (334, 
335] ; 3 Ind App 61 (PC). 


[3] Coercion as defined in S. 15 implies committing 
or threatening to commit some act, which is contrary 
to law. (1900) 22 All 224 (226) (DB). 

[4] “Coercion** need not proceed from party to con- 
tract or be immediately directed against the party 
whom, it is intended to coerce, to enter into the con- 
tract. (Vol 4) 1917 Mad 288 (290) (DB). 

[5] Coercion under the Contract Act can be pleaded 
only where the end arrived at was achieved by the use 
of something in the nature of unlawful force, or the 
threat of unlawful force, against the person or the 
mind of the contracting* party. (Vol 32) 1945 Cal 218 
(238) (DB). 

[6] Agreement by a debtor cannot be avoided only 
on the ground of coercion, merely because he was in 
need of money. Coercion in the legal sense means 
something very much more than the mere need for 
raising loan. (’36) 1936 All W E 84 (84) (DB) © (*36) 
1936 B D 52 (62) (DB). 

[7] To establish coercion a person must prove (1) 
utterance of threat (2) of an act forbidden by Penal 
Code (3) with the intention of compelling the plaintiff 
to make the agreement complained of. (1912) 15 Oudh 
Case 192 (197, 198) (DB). 

[8] Obiter. — ^In action brought in India to recover 
money paid under contract, entered into through 
coercion, the coercion proved must be such as comes 
within provWous of S. 13, Contract Act, (1888) 16 Cal 
656 (656) (DB). 

[9] Se*tion 15 does not control S, 72 and coercion in 
S 72 is not the same as defined in S. 15. (1913) 40 
Cal 598 (612, 613) : 40 Ind App 56 (PC). 

3 Detention of property. — 1 1] Unless the deten- 
tion is authorised by law, even detention of property 
under some right is unlawful within S. 15, (Vol 7) 1920 
Low Bur 38 (40) (DB). 

[2] Dismissed agent withholding account books and 
obtaining release deed — Eelea^^e is voidable, at the 
option of the principal. (Vol 14) 1927 Mad 852 (855): 
50 Mad 786 (DB). 

[3] Where the Government in order to realise fine^ 
due from the son, has attached the property belonging 
both to son and father and the father pays rhe fine in 
order to save property from being sold, payment made 
by the father is under coercion and he is entitled to re- 
cover (Vol 26) 1939 All 373 (374,375). 

[4] Wrongful attachment of property — Money paidr 
under protesi—Suit for recovery is maintainable. (1913) 
40 Cal 598 (612) : 40 Ind App 56 (PC). 

[5] Wrongful attachment of property not belonging 
to the judgment-debtor — Beal owner paying decretal 
amount to decree holder under protest without regularly 
objecting to the attachment. Held, no coercion. (*11) 
1911 Pun W ENo 32, page 82 (92 & 93) iDB). 

[6] Widow executed a bond, on detention of pro- 
perty, by the claimant. The claim was legal. StiU it 
was held that the bond was executed under coercion. 
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®[16. (l) k contract is said to be induced by "undue influence** where the relations subsisting 
. between the parties are such that one of the parties is in a position to domi- 

defined nafce the will of the other, and uses that position to obtain an unfair advan- 

tage over the other. 

(2) In particular, and without prejudice to the generality of the foregoing principle, a person 
is deemed to be in a position to dominate the will of another — 

(a) where he holds a real or apparent authority over the other, or where he stands in a 
fiduciary relation to the other ; or 

(h) where he makes a contract with a person whose mental capacity is temporarily or 
permanently affected by reason of age, illness, or mental or bodily distress. 

(3) Where a person who is in a position to dominate the will of another enters into a contract 
with him, and the transaction appears, on the face of it or on the evidence adduced, to be uncons- 
cionable, the burden of proving that such contract was not induced by undue influence shall lie 
upon the person in a position to dominate the will of the other. 

Nothing in this sub-section shall affect the provisions of S. Ill of the Indian Evidence Act, 1872 ] 
[a] Substituted for the original by the Indian Contract Act, Amendment Act, 1899 (6 [VI] o£ 1899), S. 2. 


Illustrations. 

(a) A, having advanced money to his son, JB, during his minority, upon B*s coming of age obtains, by misuse 
of parental influence, a bond from B for a greater amount than the sum due in respect of the advance. A employs 
undue influence. 

(h) A, a man enfeebled by disease or age, is induced, by B's influence over him as his medical attendant, to 
agree to pay B an unreasonable sum for his professional services. B employs undue influence. 

(c) A, being in debt to B, the money-lender of his village, contracts a fresh loan on terms which appear to bo 
unconscionable. It lies on B to prove that the contract was not induced by undue influence. 

(d) A applies to abanker for a loan at a time when there is stringency in the money-market. The banker 
declines to make the loan except at an unusually high rate of interest. A accepts the loan on these terms. This is 
a transaction m the ordinary course of business, and the contract is not induced by u idue influence 


Section 15 (contd.) 

{Vol 7) 1920 Low Bur 38 (40» (DB). 

4. Evidence as to coercion — [1] Suspicion or 
probability of the existence of coercion cannot take the 
place of proof There must be actual proof to support 
the plea. (Vol 2) 1916 Bom 68 (70) : 39 Bom 149 (DB). 

[2] Where coercion is alleged the allegation must by 
law be supported by particulars It is only after due 
proof of those particulars that the Court c m And that 
the allege i coercion is proved. (Vol 2) 1915 Bom 68 
(69) : 39 Bom 149 (DB). 

5 Illustrative cases. [1] Where coercion was held 
to exist* — A person under arrest in execution of a 
decree gave the decree-holder a bond for the amount 
of such decree in order tbit he might be released fiom 
such arresr — Held that bon i was given under coercion 
and therefore invalid. (1882) 4 All 352 (353) (DB), 

[2] Where coercion was held not to exist. — A 
person charged another with having misapuropriated 
certain money and the charge was denied. The person, 
who actus^'d, agreed to accept an oath from the other, 
that there was no misappropriation, but retracted from 
the undertaking, and threatened to launch prosecution 
unless a pro-note wa-s passed : Held, that pro-note exe- 
cuted under these circumstances was not done under 
coercion. (’27) 1927 Mad W N 761 (762) (DB). 

[3] Mere threat of criminal charge doet* not amount 
to coercion as defined in the Contract Act. But the case 
Is diflerent when the threat is to brmg a false charge. 
(1912) 15 Oudh Cas 192 (199) (DB). 

[4] Cdmmal prosecu ion was instituted against a 
person — Later he entered into agreement torefer to arbi- 
tration — Prosecution was withdrawn— He attended the 
arbitrators’ proceedings. After the award was given, he 
attackpd it saying that the original agreement to reter 
to arbitration was entered intj by him under coercion. 
Held, there was no coercion as the person visited the 
arbitration proceedings even after the: criminal proceed-* 


ings were dropped instead of trying to get rid of them. 
(1901) 25 Bom 10 (12) ^SB). 

[5J Refusal to withdraw prosecution, already launch- 
ed, unless a bond for the amount due is executed would 
not be covered by S. 15. (Vol 13) 1926 Cal 455 (456^ 
457) (DB). 

6. ‘‘Prejudice.*' — [1] The word ‘prejudice* in 
in S. 15 does not mean mere sentimental prejudice. 
Some legal injury must flow before a pesron can be said 
to be ‘prejudiced’ under the section. (Voi 6) 1918 Mad 
414 (416) : 41 Mad 33 (SB). 

. [2] A wife, who executes a document in consequence 
of the hU'baijd’s threat, that he would commit suicide, 
is prejudicially afiected by the threat. (Vol 5) 19X8 Mad 
414 (416) ; 41 Mad 33 (SB). 

SECTION 16 — Synopsis 

1. Undue influence — General. 

2. Who can plead. 

3 Proof. 

4. Inadequacy of consideration. 

5 Previous indebtedness. 

6. Presumption 

7. Undue influence by third party. 

8. “Relations.” 

9 “Position to dominate.” 

10 Unfair advantage. 

11. Burden of proof. 

12. High rate of interest, 

13. Fiduciary relationship, 

14. Mental incapacity. 

15. Fear of punishmimt. 

16. Pardanashin lady. 

17. Unconscionable bargain* 

1. Undue influence — » General. [1] Undue 
influence means the domination of a weak mind by a 
SI ronger mind to an extent which causes the behaviour 
of the weaker person to assume an unnatural character. 
(Vol 24) 1937 Bat 362 (363) (DB), (Undue influence- 
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Section 16 ( contd») 

does not mean the exercise of advice by a -close friend or 
relative.) 

[2] According to the definition of undue infiuence in 
S. 16 there are three ingredients : (1) that the relation 
subsisting bett^een the parties should be such that one 
of the parties is in a position to dominate the will of the 
other ; (2) that the dominant party obtains an unfair 
advantage over the other; and (3) that the dominant 
party uses bis dominant position to obtain that unfair 
ttdvantage. (Yol 25) 1938 Nag 470 (472) : I L E (1938) 
TSTag 535i3&(Vol 24) 1937 Oudh 254 (256) (DB)««(Vol 17) 
1930 Cal 547 (552) (DB). 

[3] Four questions have 'to be considered in dealing 
with cases of undue influence. They are : (1) whether the 
transaction is righteous, (2) whether it was improvident, 

(3) whether it required legal advice and (4) whether 
intention to transfer originated with transfer. (1888) 15 
<3al 684 (684, 685) (DB)«'(Vol 24) 1937 Cal 492 (494) 
<DB). 

[4] The question whether a document was executed 
under undue influence is a question of fact. (Yol 14) 
1927 Mad 255 (256). 

[5] Questions as to undue influence must be decided 
under the Contract Act ; principles of English equity do 
not apply. (Yol 5) 1918 P 0 249 (250) ; 1918 Pun Be 
No. 124 (P 0). 

[6] Acts of undue influence must range themselves 
under either coercion or fraud. (Yol 21) 1934 P 0 130 
(131) : 61 Ind App 224 : 9 Luck 178 (PC)'®(Yol 16) 1929 
Oudh 44 (53) (DB)«‘(Yol 15) 1928 Pat 441 (444) : 7 Pat 
426 (DB)5<(Yol 9) 1922 Oudh 59 (63, 65) (DB). (Coercion 
or fraud is generally the substratum of undue influence.) 

[But see (Yol 19) 1932 Pat 105 (117): 11 Pat 50 (DB). 
(A case of undue influence is not quite the same as that 
of fraud.)] 

[7] Undue influence and incapacity to enter into a 
contract ate totally different things. (Yol 14) 1927 Cal 
B89 (896) : 55 Cal 285 (DB). 

[8] Bogus contract, and one brought about by undue 
influence, are totally different. (Yol 24) 1937 fiah 437 
(439) (DB). 

[9] It is incumbent on a party, be he plaintiff or 
defendant, who seeks to set aside a contract on the 
ground of undue influence to give in his pleadings full 
particulars of the circumstances on which he relies as 
the basis of his plea. It is not enough to baldly assert 
that undue influence has vitiated the transaction. (1905) 
8 Oudh Oas 210 (222) (DB). 

[10] If facts, on record, justify the inference of un- 
due influence, the Court can administer relief though 
pleadings are inartistic, (Yol 18) 1931 Nag 63 (64) : 27 
Nag L B IQ^iYol 15) 1928 Nag 322 (324). 

2. Who can. plead. — [1] Plea of undue influence 
can be raised only by executant of dominant or his 
representative in estate, but not by a third party, claim- 
ing adversely to such executant. (Yol 18) 1931 Sind 78 
<80)(DB). 

[2] Donee from mortgagor’s widow cannot plead 
undue influence. (Yol 10) 1923 Lah 634 (635) (DB). 

[3] When contesting defendants are not the same as 
the one, whose consent was alleged to have been caused 
by undue influence, and the latter did not, at any time, 
seek to avoid the contract, then the former cannot avoid 
the same. (Yol 12) 1925 Cal 94 (96) (DB). 

[4] Speculator, who purchases equity of redemption 
on the chance of getting redemption on easy terms, can- 
not be allowed to set up plea of undue influence. (1913) 
1913 Pun L E No. 305, page 1027 (1031) (DB). 

[5] Man of mature age and of some intelligence and 
actively managing his affairs -previous to transaction, 
cannot resort to the plea of undue influence. (Yol 8) 


1921 P C 43 (45) : 42 All 422 : 47 Ind App 116 : 23 
Oudh Cas 54 (PC). 

[6] Paity claiming adversely to assignor and assignee 
cannot plead S. 16 to defeat assignment. (Yol 16) 1929 
Lah 295 (304) : 10 Lah 613 (DB). 

[7] A petition writer is not incapable of understand- 
ing the legal consequences of his acts on the true import 
of a transaction and is not a person upon whom undue 
influence can be exercised. (Yol 1) 1914 Oudh 299 
(301) (DB). 

[8] A defendant may raise plea of undue influence by 
way of defence and it is not necessary for him to take 
steps to set aside the agreement. (Yol 23) 1936 All 672 
(673). 

3. Proof. — [1] To establish a case of undue in- 
fluence, it is not sufficient to raise an atmosphere of 
suspicion but there must be clear and definite evidence 
of the case propounded. (Yol 25) 1938 Lah 333 (334). 

[2] A finding of undue influence cannot be based on 
mere conjecture, but must be supported by evidence, 
(Yol 19) 1932 P 0 202 (207) (PC). 

[3] ]?er Oldfield J. — The proof of undue influence 
may be either direct, or indirect with reference to the 
opportunities for and disposition to the exercise of in- 
fluence on one side and the result of its exercise, as 
indicated by the merits of the transaction, the ac- 
ceptance of false representations and the entertainment 
of false beliefs on the other, (Yol 6) 1918 Mad 194 
(195) (DB). 

[4] Not only should there be evidence of general undue 
influence but there should be specific evidence that undue 
influence was exercised. (Yol 14) 1927 Mad 255 (259). 

[5] When there is evidence of overpowering influence, 
and the transaction brought about is immoderate and 
irrational, proof of undue influence is complete. (Yol 27) 
1940 Mad 285 (289) (D B). 

[6] No admissions of plaintiff made while under 
undue influence, could be taken as proof that he had 
full knowledge of facts. (Yol 18) 1931 Oudh 34 (38) (DB). 

[7] In a case of undue influence, the mere fact that 
on one or two matters, the Court does not accept a 
party’s evidence will not disentitle him to relief. (Yol 22) 
1935 Mad 726 (729) : 58 Mad 454 (DB). 

[8] State of fear itself does not constitute undue 
influence. There must be further action of some kind 
of employment of pressure, or influence by or on behalf 
of other party to agreement. (1900) 22 All 224 (229) 
(DB). 

[9] Threat or pressure must take the form of undue 
influence, before contract can be set aside under S. 16. 
If a person enters into contract, after it is explained to 
him that his honour requires it, or he would be saved 
from future worries, it would be pressure but not neces- 
sarily undue influence. (Yol 25) 1938 Bom 97 (104) 
(D B). 

[10] Choice given to defendant of furnishing secu- 
rity or being at once put into Court — Held this did not 
amount to undue influence. (*01) 1901 Pun Be No. 38, 
page 107 (110) (DB), 

[11] Defendant aged 25 practising as lawyer — 
Defendant given alternative, that he should marry 
particular girl and receive financial assistance or not 
marry and receive no assistance — Defendant marrying 
— Placing of alternative held did not amount to undue 
influence. (Yol 30) 1943 All 184 (185) : I L B (1943) 
AU 295 (DB). 

[12] Where a deed of mortgage was executed, while 
under arrest in execution of a money decree in satis- 
faction of that decree, held, that the deed was not 
void on ground of undue influence. (’08) 1908 Pun Be 
Nb. 61, page 259 (261). 

[13] Execution of some confirmation deeds by adoptee 
in absence of natural father, under threats and undue 
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Section 16 (conid,) 
pressure by widow and relatives, that his adoption 
would be set aside, that he would not be married, and 
that no money would be given to him for education 
etc., is vitiated by undue influence. (Vol 25) 1938 Bom 
97 (108) (D B). 

[14] Minor widow of deceased Hindu, corporeally, 
accepting boy in adoption — At the time of handing 
over boy to widow husband’s corpse lying in house — 
Boy's relatives ob&traeting removal "of corpse until 
widow had executed deed of adoption — Obstruction to 
lemoval of corpse, held was an act covered by S. 16» 
(1890) 13 Mad 214 (223, 224) (D B). 

[15] Compromise — One party cripple and of weakin^ 
telleet — His supporter himself interested in the terms 

— Terms of compromise very unfavourable to the party 

— Compromise held, was obtained by undue influence, 
{Vol 14) 1927 Lah 546 (549) (D B). 

^ [16] The mere circumstance that, the man while 
giving away his property to strangers made no provision 
for his wife, is not alone suffleient to make the trans- 
action voidable on account of undue influence. (Vol 14) 
1927 Mad 255 (257). 

[17] The fact that the defendant accepted compro- 
mise as he bad no other option is not in itself suffi- 
cient to prove undue influence. (Vol 26) 1939 Pat 477 
(482) (D B). 

[18] Execution of deed of gift by old man who is 
hale and healthy — Gift to grandchildren in preference 
to daughter who is not on friendly terms with him — « 
VP’itness to deed respectable and independent person — 
Held, gift valid and there was no undue influence, 
fVol 22) 1935 Rang 174 (177) (D B). 

[19] The fact that an unreasonable price is paid for 
an advantage necessarily required by donee is not suffi- 
cient to piove undue influence. A man may pay a 
fancy price for what he wants. (Vol 14) 1927 Mad 255 

[20] Mortgagor simpleton and opium-eater — Mort- 
gagee father of mortgagor’s pleader — Undue influence 
is not proved. (Vol 15) 1928 Lah 601 (603) (I) B). 

[21] Reasonable wakf with provision for mutwallis 
— Undue influence is not proved. (Vol 12) 1925 P C 
101 (102) : 27 Oudh Cas 346 (P 0). 

[22] Remonstrance by wife in loud voice does not 
prove undue influence — Pact that man loves his wife 
and gives her money or fixes allowance for her or pro- 
"♦•ides her with residence does not prove undue influence 
by wife. (Vol 31) 1944 All 104 (110) : I L R (1944) 
All 141 (DB). 

[23] Recitals in a deed of contrPvCt that the executant 
is incapable to manage his own affairs or that he was 
fiofii compos mentis etc., are of no evidentiary value and 
cannot be taken advantage of to defeat his subsequent 
contracts with others on the ground of undue influence, 
(Vol 25) 1938 Mad 426 (428) (DB), 

[24] ^ Landlord holding decree for ejectment putting 
decree into execution — Execution of fresh lease deed at 
enhanced rent to avoid ejectment — Existence of decree 
does not go to prove undue influence, (Vol 22) 1935 
Lah 479 (480) (D B). 

[25] A creditor can ask his debtor to execute docu- 
ments in a particular form and where a creditor writes 
to his debtor’s servant to get his master’s signature to 
such a form, no inference that undue iufluence was 
«sed can arise. (Vol 6) 1919 All 1 (4); 42 All 230 (DB). 

4* Inadequacy of consideration. — [IJ Inade- 
<3piacy of consideration alone is not a ground to hold 
that a contract was influenced by undue influeuoe, un- 
less the inadequacy is so gross as to raise a presumption 
that the party either did not understand what he was 
or was the victim of some imposition. (Vol 26) 
1938 Mad 426 (428) (DB) (Vol 24) 1937 P 0 14 (17, 


18) (PC) ^ (Vol 6) 1919 Cal 414 (416) (DB)'J'(’82) 1882 
Pan Be No. 148, page 449 {4521 (DB). 

[But see (Vol 13) 1926 Pat 539 (541) (DB).] 

[2] Inadequacy of consideration in conjunction with 
circumstances of indebtedness and ignorance of plain- 
tiff are facts fiom which Courts may infer undue in- 
fluence (1901) 25 Bom 126 (128) (DB). 

[3] An immature young man who had just attained 
majority and whose mind was clouded and affected by 
his addiction to hemp-smoking, was deprived of his 
property by his Guru, who had a complete control over 
the boy — Held, that the transaction being for an inade- 
quate consideration, could .be set aside on ground of 
undue influence. (Vol 23) 1936 All 672 (673), 

5. Previous indebtedness. — [1] Prior indebted- 
ness is not sufficient to prove undue influence. (Vol 11) 
1924 Oudh 118 (119)'J'(’10) 7 All L Jour 729 (730) (DB). 

[2] Prior dealings of short duration, resulting in a 
small indebtedness, cannot by themselves raise any 
inference of undue influence. (Vol 17) 1930 Lah 65 
(67) (DB). 

[3] Existence of previous mortgage raise no pre- 
sumption of undue influence. (Vol 14) 1927 All 316 
(316) (DB), 

[4] When a person, who is already indebted to a 

money-lender, contracts a fresh debt, on unconscionable 
terms, undue influence must be presumed. (Vol 14) ^ 

1927 Lah 536 (537) (DB)S<(’1S) 1913 Pun L R No. 147. 
page 505 (507) (DB) 'J'fll) 1911 Pun L R No. 213, 
page 818 (821, 822) (DB). 

[5] Accounts between money-lender and agriculturist 
— ^Balances struck from time to time — Bonds taken for 
amount found due each time, thus charging compound 
interest — No undue influence held could be inferred. 
(Vol 1) 1914 Lab 63 (64) (DB). 

6. Presumption. — [1] The Couit will not pre- 
sume undue influence where it is not pleaded by the 
X)arties. (*10) 7 All L Jour 591 (595) (DB). 

^ [2] It must be shown that the lender was in a posi- 
tion to dominate the will of the borrower before any 
presumption can arise that contract was induced by 
undue influence, (’ll) 10 Ind Cas 249 (250) (DB) (All). 

[3] It is not necessary in order to establish presump- 
tion of undue influence that the parties should stand in 
some particular category of relationship to each other— 
The presumption can be more easily established and 
indeed may be assumed in such cases as transactions 
between parent and infant child, solicitor and client, or 
spiritual adviser and penitent, but it will arise in any 
case in which the facts show that the circumstances are 
such that influence can fairly be inferred. (Vol 32) 1945 
P C 8 (9) : 71 Ind App 184 : I L B (1945) Bom 189 : 

I L R (1945) Ear (P 0) 66 (PC). 

[4] Money lent to profligate young man — Undue 
influence cannot be pxesumed. (Vol 12) 1925 Lah 430 
(431) (DB), 

[6] Where a money-lender has admittedly lent 
money to a dissolute young minor and supplied him 
with large quantities of jewellary in presence of his 
touts and dependants and obviously gave a false colour 
to the transaction, undue influence is clearly to bo pre- 
sumed. (’02) 1902 Pun Re No. 2, page 2 (4) (DB). 

[6] The mere fact that a party to an agreement has 
very strong motive for executing it raises no presump- 
tion that he has been unduly influenced. (Vol 20) 1933 
Lah 885 (888) (DB), 

[7] Gift unreasonable or prejudicial to donor — Undue 
influence cannot be presumed. (Vol 5) 1918 Mad 194 
(195) (DB), 

[8] There is no presumption of undue influences in 
.India as well as in England in the case of a gift to a 
son, grandson or son-in-law during tjio donor’s la$fc 

239 & 240 A. M, 
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illness. (Vol 1) 1914 Low Bur 278 (280) ; 8 Low Bur 
Bui 236. 

[9] When a debt is incurred by a guardian on behalf 
of a minor and the minor ratifies it soon after coming 
of age, unless there is anything to show that the ratifi- 
cation was due to undue infiuenee, no presumption of 
undue influence can be drawn, (Yol 24) 1937 Oudh 66 
(57) (DB). 

[10] Where an old feeble lady, dependant upon her 
nephew even for food and clothes, made a gift in his 
favour — Held that, the relation between parties is su£d- 
cient to raise presumption .of undue influence. (Yol 16) 
1929 P C 3 (5, 6) (PC). 

[11] There is no presumption of undue influence in 
every case where a wife confers benefit on her husband 
without consideration. (Yol 32) 1945 P C 8 (9, 10) : 71 
Ind App 184 : 1 L R (1945) Bom 189 ; I L B (1946) 
Ear (PC) 66 (PC). 

[12] Independent legal advice is not the only way in 
which the presumption of undue influence can be rebut- 
ted; nor does the fact that independent legal advice 
was given, rebut the presumption, unless it be shown 
that the advice was taken. (Yol 16) 1929 P C 3 (7) (PC). 

7. Undue influence by third party. — [1] In the 
category of cases of undue influence might be covered 
cases where the party to a transaction exercised that in- 
fluence in conspiracy with or through the agency of 
others. (Yol 7) 1920 P 0 65 (66. 67) : 43 Mad 566 : 47 
Ind Appl (PC) © (Vol 1) 1914 Cal 223 (227) (DB). 
(Undue influence, which may aflect a pardanashin 
lady*s understanding of a document, may proceed from 
a third party.) 

[But see (Yol 12) 1926 Lab 430 (431) (DB), (Undue 
influence of third person is no defence to claim.)] 

8. “Relations.** — [1] There are well-known rela- 
tions such as those of guardian and ward, patient and 
medical adviser, solicitor and client, trustee and cestui 
que trust and the like which plainly fall nndex 
8uh-8. U) of this section. (1908) 32 Bom 37 (44) (DB), 

[2] The word “relations** means not only the per- 
sonal relations, hut the circumstances in which the con- 
tract was entered into. (1911) 84 Mad 7 (10) (DB). 

9. Position to dominate, — [1] In order to make 
out a cases for undue influence there must be certain 
relations between the parties anterior to the transaction 
in question which placed one party in a position to 
dominate the will of the other. (1908) 11 Oudh Oas 295 
(299), 

[Sec aUo (1904) 28 Bom 639 (643) (DB).] 

[2] The question whether a party was in a position 
to dominate the will of the other is largely a question 
of fact. (Vol 14) 1927 AU 44 (46) : 48 All 666 (DB). 

[3] Creditor is not necessarily in a dominating posi- 
tion over the debtor, (Yol 13) 1926 Cal 455 (457) (DB). 

[4] Urgent need of money on the part of the 
borrower is not, in itself, sufficient to place the lender 
in a position to dominate the will of the borrower. 
(1907) 84 Cal 160 (156) : 34 Ind App 9 (PC) © (Yol 15) 
1928 Oudh 330 (333) (DB) * (Vol 14) 1927 P C 84 (86) 
(PC) © (Vol 14) 1927 All 315 (316) (DB) © (Yol 18) 
1926 Oudh 502 (604) © (Vol 12) 1925 Pat 326 (328) 
(DB)©(Yol 10) 1923 Lah 634 (635) (DB) © (Vol 9) 1922 
Pat 491 (492) : 1 Pat 263 (DB) © (Vol 6) 1919 Cal 414 
(416) (DB) © (Vol 2) 1915 Cal 796 (800) : 42 Cal 652 
(DB) ©( Yol 2) 1915 Mad 661 (663) : 38 Mad 850 (DB) 
© (1911) 34 Mad 7 (10) (DB) © (1910) 4 Sind L E 276 
(277) (DB). 

[5] Where there is no great pressure upon the mort- 
gagors at the time of the execution of the mortgage 
de^, no inference can be drawn that the mortgagee is 

position to dominate the will of the morfeagozs. 
.^18^ 1931 Nag 91 (92). 


[6] The mere fact that a man is indebted to 
another’s brother does not put the other in a position to 
dominate the will of the debtor, (Yol 12) 1925 Oudh 
635 (636) (DB). 

[7] A creditor who knows that his debtor’s estate is 
under the Court of Wards is in a position to dominate 
the will of the debtor. (1906) 28 All 670 (576) ; 33 Ind 
App 118 : 9 Oudh Cas 188 (PC). 

[8] Bond obtained at 18% compound interest from a 
ward of the Court of Wards without the latter’s know- 
ledge — Creditor was held to be prima facie a person in 
a position to dominate the will of the ward. (1909) 31 
All 386 (393) : 36 Ind App 96 : 12 Oudh Cas 800 (PC)* 

[9] Creditor lending money to expectant heir on the 
strength of that expectancy is in a position to dominate 
the debtor’s will. (Vol 5) 1918 P C 249 (254) : 1918 
Pun Re No. 124 (PC). 

[10] Plaintiff lending money at an unusually high 
rate of interest to the defendant who was imbecile and 
spendthrift to the knowledge of the plaintiff was held to 
be in a position to dominate the will of the latter. 
(1910) 5 Ind Cas 486 (486) (Cal). 

ISee also (’ll) 1911 Pun L E No. 148, p. 568 (560).] 

[11] Immoral young man mortgaging part of pro- 
perty — Mortgagee in possession of all property not 
rendering accounts but buying part of it — Mortgagee is 
in dominating position. (Vol 7) 1920 P 0 8 (11) : 16 
Nag L E 94 (PC). 

[12] Employer in embarrassing financial circum- 
stances and fighting out big litigation — Employer’s 
agent looking after litigation and also securing loans — 
Inference can be drawn that agent is in a position to 
dominate employer’s will even if the employer is an 
astute person and a man of understanding. (Yol 83) 
1946 Oudh 129 (138) ; 21 Luck 194 (DB). 

[13] Where the wife is very much younger than the 
husband, there is no legal presumption that she is in a 
position to dominate the will of her husband. (Yol 17) 
1930 All 169 (171) : 62 All 368 (DB), 

10. Unfair advantage. — [1] The expression “un- 
fair advantage” is used as meaning an advantage ob- 
tained by unrighteous meaus. (1908) 32 Bom 37 (45) 
(DB). 

[2] Under S. 16 one person being in a position to 
dominate another’s will is not enough. Use of such 
position must be proved and bargain must be in favour 
of influencer. (Vol 7) 1920 P C 65 (66) ; 43 Mad 546 : 
47 Ind App 1 (PC)© (Vol 18) 1931 Nag 63 (65) ; 27 Nag 
L E 19. (Deed executed in circumstances giving unfair 
advantage to dominating party — Deed cannot be up- 
held ) © (Yol 13) 1926 Cal 171 (172). (Unless undue 
advantage is shown to have been taken the Court can- 
not interfere.) © (Yol 12) 1926 Nag 369 (370) ©(Vol 10) 
1923 Oudh 139 (140) (DB) © (Yol 1) 1914 Low Bur 22 
(23). (Bargain fair and reasonable — Plea of undue in- 
fluence collapses.) 

[3] Suit by G on bond against N — Attachment be- 
fore judgment obstructed by 17, M and J — Application 
by G for prosecution of jV, M and / — Suit decreed but 
on date of hearing of application two bonds executed in 
favour of Gy one by N and other by M and J in lieu of 
decretal amount, G giving up one-third of his claim ^ 
Suit by G against M and d on bond— (? held could not 
be said to have used his position to obtain unfair 
advantage from M and d, as applicant for prosecution, 
inasmuch as he gave up his one- third claim of decretal 
amount. (Yol 24) 1937 Oudh 254 (256) (DB). 

[4] In the absence of a finding that promisee was 
in a position to dominate the will of promisor, a finding 
that promisee had obtained an unfair advantage over 
promisor is not sufficient to establish a case of undue 
influence, (Yol 22) 1935 P 0 146 (148) (PC). 
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11, Burden of proof. — [1] The onus of proving 
undue influence ordinarily rests on the party who sets 
up that plea, but the circumstances of a case may make 
it an esception to the general rule. {Yol 24) 1937 P 0 
60 (51) (PC) •$< (Yol 25) 1938 Cal 157 (159) (DB) ^ (Yol 
14) 1927 Mad 255 (258) © (Yol 9) 1922 Nag 219 (220) © 
(Yol 18) 1931 Sind 78 (SO) (DB) © (1910) 4 Sind L B 
276 (277) (DB). 

[2] In order to put the burden of proof on the credi- 
tor to establish that the debt was not borrowed under 
undue influence it is essential to show first that the 
lender was in a position to dominate the will of the 
borrower. (Yol 23) 1936 Pat 78 (78) (DB) © (Yol 25) 
1938 Nag 470 (472) ; I L E (1938) Nag 535 ^ (Yol 25) 
1938 Nag 391 (392) : IL B (1940) Nag 149 ^ (Yol 14) 
1927 All 44 (44, 45) : 48 All 666 (DB) S' {Yol 12) 1925 
Oudh 535 (536) (DB) S' (Yol 11) 1924 Oudh 193 (196) : 
27 Oudh Cas 4 S' (1901) 1901 Pan Be No. 36, page 107 
(110) (DB). 

[3] The fact that the mortgagor was indebted in a 
small sum of Bs. 134 while the amount borrowed at the 
time of the mortgage was Es. 2000 does not shift the 
burden of proving undue influence from mortgagor to 
the mortgagee. (Yol 11) 1924 Oudh 118 (119). 

[4] Onus lies heavily on a person in a dominating 
position to prove afdrmatively that no domination was 
practised and tha*t the other party was separately ad- 
vised in the independance of a free agent. (Yol 7) 1920 
PC 65 (66) : 43 Mad 546 : 47 Ind App 1 (P C) S' (Yol 
21) 1934 All 507 (509) (DB) S' (Yol 14) 1927 Mad 255 
(267, 268, 259) S« (Yol 10) 1923 Mad 96 (100) (DB) S' 
(Yol 18) 1931 Oudh 34 (38) (DB) S' (Yol 18) 1931 Nag 
63 (66) : 27 Nag L E 19 S' (Yol 12) 1926 Nag 211 (215). 
(Professional money-lenders must prove perfect good 
faith in their dealings with ignorant agriculturists.) S' 
(’02) 1902 Pun Be No. 2, page 2 (4) (DB) S' (1902) 5 
Oudh Cas 307 (311, 312), 

[5] The plaintlfl setting up a plea of undue influence 
must prove that there was active confidence between the 
executant and the person under whose influence the 
document is said to have been executed, (Yol 7) 1920 
Mad 982 (982) (DB). 

[6] Where a person stands in the position of active 
confidence to another the onus is on him to prove the 
good faith of the transaction. (Yol 24) 1937 PC 50 (51, 
52) (PC) S' (Yol 17) 1930 PC 139 (139) (PC) S« (Yol 14) 
1927 PC 148 (150) (PC; S' (Yol 16) 1928 Mad 6 (11) S' 
(Yol 20) 1933 Bang 90 (91). (Transfer by elderly invalid 
person to one nursing him — Transferee must prove 
hona fides of transaction.) 

[7] In the case of certain fiduciary relationships, such 
as that of a solicitor and client, the burden of proof is 
heavier on the solicitor accepting a gift from the client 
to establish that the gift was not the result of his in- 
fluence. (Yol 14) 1927 PC 148 (150) (PC) S' (Yol 17) 
1930 Mad 317 (320, 321) (DB). 

[8] Pleader not permanent pleader of client — He can- 
not be said to be in a position of active confidence — 
Pleader’s father joint with him purchasing property 
from client — Burden is not on pleader to prove good 
faith (Yol 16) 1929 Oudh 67 (69) ; 4 Luck 270. 

[9] Plaintlfl succeeding to brother’s property resisted 
by wealthy relatives — Defendant collecting money for 
litigation which ended in plaintiff’s favour — Plaintiff 
executing sale deed of half property for nominal consi- 
deration to defendant’s brother— Other half of property 
endowed to temple in which defendant had interest — 
Held that defendant must prove that transaction was 
honest and bona fide* (1888) 10 All 633 (550) (DB). 

£10] Person well advanced in age executing gift-deed 
in favour of his spiritual adviser for securing benefits to 
his soul — Having regard to the fiduciary relation 


between parties held that the burden rested on splri* 
tual guide to show that transaction was made in good 
faith and without undue influence. (1890) 12 All 523 
(529, 530) (DB). 

[11] Third person not in any way related to grantor 
or promissor is not required to prove soundness of trans- 
action— But burden of proof is shifted on him if he is 
found to have had notice of undue influence. (Yol 22) 
1935 Mad 726 (731) : 58 Mad 454 (DB) (Yol 16) 192B 
Mad 6 (11). 

[12] Where fiduciary relation is established, it is 
settled law that the person in infiduciary position should 
affirmatively prove that the weaker party was a free 
agent and had independent and disinterested advice. 
(Yol 25) 1938 Mad 919 (920) (DB) ^ (1906) 30 Bom 
578 (581, 682, 589) (DB) © (1907) 30 Mad 169 (173, 174) 
(FB), 

[13] In the case of the expectant heir or of persons 
under pressure without adequate protection the burden 
of showing the fairness of the transaction is thrown on 
the person who seeks to obtain the benefit of the con- 
tract. (Yol 24) 1937 PC 14 (17, 18) (PC). 

12. High rate of interest — [1] Mere excessive in- 
terest is not sufficient to show undue influence and 
Court cannot reduce interest solely on the ground that 
it is excessive. (Yol 12) 1926 Oudh 661 (662) (DB) ® 
(Yol 23) 1936 All 712 (714) (DB) © (Yol 23) 1936 All 
611 (612) (DB) © (Yol 16) 1928 Lah 949 (951) (DB) © 
(Yol 14) 1927 All 538 (538) (DB) © (Yol 12) 1925 Oudh 
535 (535) (DB) © (Yol 6) 1919 Cal 1033 (1033) (DB) © 
(*12) 1912 Pun L B No. 130, page 401 (403) © (1908) 
32 Bom 208 (211). 

[But see (Yol 12) 1925 Nag 211 (215). (Excessive 
rate of interest can of itself be evidence of the fact that 
there was undue influence,)] 

[2] Belief against high rate of interest cannot be . 
granted unless S. 16 is applicable. Creditor must prove 
necessity for the loan as well as for the high rate of in- 
terest. (Yol 11) 1924 Pat 71 (74) : 2 Pat 488 (DB)»®' 
(Yol 12) 1925 Cal 722 (723) (DB) © (Yol 12) 1925 Pat 
326 (328) (DB) © (Yol 8) 1921 Cal 199 (201) ; 48 Cal 93 
(DB) © (Yol 7) 1920 Cal 863 (863) (DB), (Contract rate of 
25 per cent, per mensem must be allowed in the absence 
of fraud or undue influence,) © (Yol 7) 1920 Cal 529 
(529) (DB) © (Yol 7) 1920 Cal 334 (835) (DB) © (Vol 6) 
1919 Cal 994 (995) (DB) © (Yol 4) 1917 Pat 636 (537) 

; 2 Pat L Jour 212 (DB). 

[3] Where a contract expressly provides for interest 
the Court can reduce interest only if exercise of undue 
influence is positively pleaded or proved or if circum- 
stanoes raise the presumption of undue influence. (Yol 1) 
1914 Lah 344 (346) (DB) ©(Vol 14) 1927 Lah 636 (537.) 
(DB). (Before any reduction can be allowed on the rate 
of interest under Punjab Chief Court Circulars, Yol. 1, 
p. 99, undue influence must be proved to have been 
exercised.) 

[4] Where there is ample security, the exaction of 
excessive and usurious interest does not raise a pre^ 
sumption of undue influence unless it is shown that the 
lender was in a position to dominate the borrower’s will, 
(Yol 11) 1924 P 0 60 (65) : 61 Ind App 101 : 3 Pat 
279 (P 0). ((Yol 2) 1915 Cal 383 : 42 Cal 690 (DB), 
Overruled.) ©(Vol 23) 1936 All 611 (613) (DB) ©(Yol 13) 
1981 Nag 91 (92) © (Yol 16) 1928 Oudh 330 (333) (DB) 
© (Yol 14) 1927 All 315 (316) (DB) © (Yol 10) 1923 
Oudh 139 (140) (DB) © (’01) 1901 Pun Be No, 96, 
page 324 (326). 

[5] The fact that the mortgage with ample security 
carries exorbitant rate of interest does not place tlm 
lender in a position to dominate the will within S, 16, 
(Yol 15) 1928 Oudh 330 (333) (DB). 

[6] Creditor lending money at first at moderate rate 
of interest to debtor in helpless posifiox^ to enable him 
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file suit — Creditor exacting bar slier terms subse- 
';juentiy for farther loans—He is in position to dominate 
the will of the borrower and contractual rate of interest 
can be reduced by Court. (Vol 21) 1934 All 938 (939) 

[7] Excessive interest in itself may not be ground for 
c-elief, but it may be evidence of the very helpless condi- 
xion of the borrower and of the unfair advantage ob- 
tained over him if the circumstances show that the 
debtor would not otherwise have accepted those terms. 

Yol 1) 1914 Mad 131 (135) : 36 Mad 533 (DB). 

[8] Debtor consenting freely and willingly to pay 
liigb rate of interest — There can be no question of un- 
due influence. fVol 13) 1926 Bom 65 (66) ; 50 Bom 107 
{DB)'aE« (Vol 13) 1920 Oadb 273 (275) ; 1 Luch 160 (DB). 

13. Fiduciary relationship — [1] The principles 
followed by Courts of Equity in dealing with transac- 
tions resulting through fiiduciary relationship are equally 
applicable in India. (Vol 22) 1935 Mad 726 (731) ; 58 
Mad 454 (DB). 

[2] The principle of English law that a special rela- 
tionship of confidence exists between parent and child 
notwithstanding that the child is actually of age at the 
time the transaction is made U equally applicable to 
eases under S. 16. (Vol 26) 1939 Rang 278 (283) : 1940 
Bang L E 35 (DB) (Vol 15) 1928 Mad 6 (13). 

[3] It is not special relations arising from certain 
relations only such as parent or child, or guardian or 
•ward, that are jealously watched by the Court ; on the 
other hand, the principle on which equity gives relief is 
extended and applied to all the variety of relations in 
which dominion may he exercised by one person over 
the other. (Vol 16) 1928 Mad 6 (13) * (Vol 25) 1938 

. Bom 304 (306, 307) (DB). 

[See also (Yol 8) 1921 Mad 394 (397) (DB) ] 

[4] A paramour can be said to be in a fiduciary rela- 
'Xiionship with his mistress if he is in a position to domi- 
nate her will. (Vol 25) 1938 Bom 304 (306) (DB). 

[5] Weak-minded person executing gift-deed in 
■favour of his elder brother — Latter held stood in fidu- 
ciary relationship to former. (Yol 18) 1931 Oudh 34 
(36, 38. 39) (DB). 

[6] Niece residing with uncle transferring to latter, 
her moiety of property, other moiety of which was 
already acquired by him — Consideration for transfer by 
niece being covenant by the uncle, to pay half the rents 
of the property to the niece and to devise half the pro- 
perty by will to her heirs — Transaction was probably 
voidable in a Court of Equity, in view of relationship 
between parties. (Vol 2) 1915 P 0 168 (169) (PC). 

[7] Husband heavily in debt mortgaging wife’s pro- 
.periy — Wife illiterate and submissive — ^Wife not know- 
ing nature of transaction but merely signing document 
at husband’s request without receiving any money — 
Wife held acted under influence of her husband and 
creditor who had notice of facts was in no better posi- 
tion. (Vol 32) 1945 P C 8 (9, 10) : 71 Ind App 184 : 
I L R (1945) Bom 189 : 1 L R (1945) Kar (PC) 56 (PC). 

[8] Where a ‘Buddhist lady made a gift of some%nd 
to her nephew who was also acting as her agent, it was 
held that although there was, what may he called, a 
fiduciary relationship between the parties, it was not 
such as to lead the Court to infer undue influence. 
.(Vol 5) 1918 Low Bur 67 (68) (DB). 

[9] Where it does not appear that unsound advice 
was given to the donor by or on behalf of the donee, or 
that confidence was reposed by the donor in the donee, 
the gift cannot be set aside for undue influence. (1896) 
^ Cal 15 (26, 26) ; 22 Ind App 153 (PC). (Only donor’s 
fitdtetnient that he had confidence is not a sufficient 
^ptoof of undue Influence.) 


[10] The mere relation of daughter to mother, in 
itself suggests nothing in the way of special influence or 
control. (’06) 33 Cal 773 (784) ; 33 Ind App 86 (PC). 

[11] An ordinary servant cannot usually be expected 
to exercise undue influence on his master. (Vol 8) 1921 
Mad 394 (397) (DB)'$'(Vol 6) 1918 Oudh 313(314) (DB). 

[12] The mere fact that the mortgagor was a servant 
of the mortgagee is not sufficient, in the absence of 
other evidence to show that undue influence was used 
in getting the mortgage executed. (Vol 12) 1925 Nag 
369 (370). 

[13] It is a mistake to treat undue influence as 
having been established by a proof of the relations of 
the parties having been such that one naturally relied 
upon the other for advice. It must be shown that the 
influence was undue. (Vol 25) 1938 Mad 426 (428) (DB). 

[But see (Vol 26) 1939 Bang 278 (283) : 1940 Rang 
L R 35 (DB). (Undue influence is to be inferred from 
the special relationship between parties, apart from 
proof of actual fraud or unfair advantage.)] 

[14] Where a transaction was finished through an 
attorney and the borrower had also another advice, held 
that undue influence was not proved. (Vol 17) 1930 Cal 
547 (552) (DB). 

[15] Where one parly standing in a fiduciary relation 
to another exercises undue influence over the latter, a 
third person deriving benefit of such exercise with 
knowledge of such relation cannot retain benefit so 
received. (Vol 27) 1940 Mad 285 (289, 290) (DB) S* 
(Vol 25) 1938 Bom 97 (106) (DB). 

14. Mental incapacity,— [1] One of the ways of 
establishing that one party was in a position to dominate 
the will of the other is by showing that the mental 
capacity of the person dominated was affected by illness, 
or mental or bodily disease. (Vol 25) 1938 Nag 391 (392) : 
I L R (1940) Nag 149 (DB). 

[2] The law stated in S. 16 (2) (b) is based on the 
principle of equity that where a purchase is made from 
a poor and ignorant man at a considerable under-value, 
the vendor having no independent advice, a Court of 
Equity would relieve against the transaction. (1936) 18 
Nag L Jour 67 (71). 

[3] Old donor able to exercise independent and in- 
telligent mind and showing strength of mind in dealing 
with his properties and business — Plea of undue in^ 
fluenoe negatived. (Vol 10) 1923 Pat 187 (194) (DB). 

[4] An old man who was hale and healthy and able 
to understand what he was doing, gifted away his pro- 
perty to his grand children in preference to his daughter 
with whom he was not on friendly terms. The deed was 
executed in the presence of a respectable and indepen- 
dent witness— Held that the gift was valid and was not 
brought about by undue influence. (Vol 22) 1935 Rang 
174 (177) (DB). 

[5] Alienation by aged though literate lady in favour 
of persons in close communion — Court will protect her 
interest. (Vol 17) 1930 Oudh 131 (140) (DB). 

[6] The case of gift to agent— Agent can show that it 
was out of free will though principal was old man. 
(Vol 10) 1923 Oudh 254 (263) (DB). 

[7] A sale by an illiterate lady a few days previous 
to her death, when she was suffering from illness and 
had no professional or other independent advice, should 
be set aside. (1880) 5 Bom 450 (458). 

[8] Where a party to a contract is weak but has ample 
protection and independent advice, and the other party 
is not shown to have taken any undue advantage of his 
weakness the Court will not extend its protection in 
favour of such weak party. (Vol 14) 1927 Cal 889 (892)? 
65 Cal 285 (DB). 

[9] Mere physical infirmity does not necessarily carry 
with it mental incapacity, (Vol 25) 1938 Nag 391 (392, 
393) : I L E (1940) Nag 149 (DB). 
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[10] The mere fact that the vendee -was in a dis- 
iressed state of mind and was anzions to dispose of a 
portion of his property, raises no inference of the exer- 
cise of any undue influence, (Yol 11) 1924 Lah 337 
(339) (DB). 

[11] Mere mental distress on the part of the borrower 
is not sufficient to raise a presumption of undue in- 
fluence. It must be shown that the opportunity was 
used by the creditor to gain an unfair advantage. 
(1909) 4 Ind Cas 359 {360, 361) (DB) (Sind). (Per Pratt 
A. (J. C.) 

[12] If the contents of a written contract are not 
fully explained to or understood by a party who is 
illiterate, it is not binding on him. (Vol 5) 1918 Cal 
546 (547) (DB). 

[13] Person of weak intelligence unable to under- 
stand exact nature and efleet of transaction, executing 
deed of gift in favour of his elder brother — Deed held 
to be obtained by undue influence. (Yol 18) 1931 Oudh 
34 (38, 39) (DB). 

[14] ^ The^ fact that the person is disqualified from 
managing his estate, as when his estate is under the 


management of Court of Wards, is not in itself sufficient 
to bring him within the category of those classes of 
persons whose supposed weakness of intellect or impaired 
capacity for contractual purposes •pvmio, faciB sugg^ts 
the inference that they have been imposed upon. (1905) 
8 Oudh Cas 210 (216) (DB). 

15. Fear of punishment.-..[l] A state of fear by 
itself alone does not constitute undue influence. Assuming 
a state of fear amounts to mental distress which 
enfeebles the mind, still, there must be further action of 
some kind, the employment of pressure or influence by 
or on behalf of the other party to the agreement. (1900) 
22 All 224 (229) (DB). (Person agreeing to submission 

to arbitration through fear of criminal proceedings In 

abspce of any allegation or proof as to other party 
taking advantage of his state of mind submission held 
not voidable.)* (Vol 27) l§40Pat 573 (576) : 19 Pat 424 
(DB) * (Vol 5) 1918 Nag 181 (184). ^ 

[2] The fact that the prosecutor was ready to com- 
pound offence and withdraw charge if a kabuliyat was 
executed and the accused executed the kabuliyat on 
condUion of the withdrawal of the charge would not 
lead to the inference that the prosecution was in a posi- 
tion to dominate the will of the executant and used that 
174 (175)*^ o^^ain unfair advantage. (Vol 2) 1915 All 

[3] When a criminal prosecution is instituted against 
a person and such person fearing the result of the pro- 
secution enters into an agreement in favour of the 
complainant in consideration of his abandoning the 
prosecution it cannot be held that the consent of such 
person to the agreement was caused by “undue in- 
fluence . ( 82) 1882 Pun Re No. 135, p. 398 (40Q) (DB). 

see (Vol 3) 1916 Oal 74 (74): 42 Oal 286 (DB). 
(Money paid on agreement not to prosecute is paid 
under undue influence )] ^ 

^ [4] Two persons in fiduciary relation with plaintiff 
maucing latter to enter into agreement of divesting 
estate m favour of one and granting enhanced monthly 
allowances to other by falsely putting him in fear of 
criminal prosecution by third person^-HcZ^, that there 
was pdue influence and fraud practised upon plaintiff 
Within S. 16. (Vol 16) 1929 Oudh 44 (53) (&).^ 

■ PaJ^«5anashin lady-.[l] A pardanaahin lady, 
in the true sense of that term is a lady living in seclu- 
Bion that is, the “zanana,” and having no communica- 
tion with any male strangers except from behind a 
screen. (Vol 17) 1930 Lah 985 (987): 12 Lah 239 (DB). 

p] A lady with a certain amount of education, who 
subscribes newspaper, manages her aSairs and even 


appears in Court, is not a pardanashin lady. (Yol 17J 
1930 Lah 985 (987) ; 12 Lah 239 (DB) * (Vol 20) 1933 
All 955 (956)*(Vol 12) 1925 Lab 196 (198) : 5 Lah m 
(DB)*(1879) 4 Bom L E 146 (149) (DB). 

[3] In cases of transactions by a pardanashin lady^, 
the disposition made must be substantially understood 
and must really be the mental act, as its execution is 
the physical act of the person who makes it. {Vol 12 j 
1925 P C 204 (209) : 47 All 703 : 52 Ind App 342 : 
Oudh Cas 338 (PC) * (Vol 6) 1919 P C 24 (26) : 47 Cai 
175 : 46 Ind App 272 (PC) * (Vol 22) 1935 Cai 671 
(673) (DB)*(Vol 22) 1935 Cal 495 (497). 

[4] In the case of deeds and powers executed hj 
pardanashin ladies, it is requisite that those who rely 
upon them should satisfy the Court that they had been 
explained to and understood by those, who executed 
them. (1902) 29 Cal 749 (758) : 29 Ind App 127 (PC)* 
(Vol 33) 1946 AU 178 (180) (DB) * (Vol 28} 1941 Oudh 
172 (177) (DB) * (Vol 25) 1938 P C 276 (277) : 32 
Sind L E 947 (P C) * (Vol 25) 1933 P C 38 (40) : 32 
Sind L R 285 (PC) * (Vol 23) 1936 Cal 721 (722) (DB)> 
(Rule applies with greater force where the lady is illite- 
rate, young and inexperienced and is liable to be 
influenced or imposed on by near relations )*(Vol 22) 
1935 All 285 (291) (DB) * (Vol 19) 1932 P C 134 (135) 
(PC). (General power of attorney executed by pardana- 
shin lady — Onus of proving its binding nature on her is 
upon peison who pleads so — Power executed by father 
on her behalf, she herself affixing her thumb impression 
before Registrar — Powers granted not unusual — There 
is prima facie evidence that instrument was consented 
to by her.)*(Vol 18) 1931 P C 100 (104) (PC)* (Vol 15) 
1928 Oudh 449 (457, 459) (DB) *(Vol 12) 1925 P 0 204 
(209) : 47 All 703 : 52 Ind App 342 : 28 Oudh Cas 338 
(PC)*(Vol 3) 1916 Oudh 10 (14, 18) (DB). (Paradanshm 
lady admitting her signature on gift deed in favour of 
her brother— Brothel managing her affairs — Document 
not explained to her even by Registrar— Donor held did 
not appreciate full signifieanoo of deed which must 
therefore be set aside.)*(Vol 1)1914 Cal 223 (227,228)*- 
(1912) 39 Cal 933 (937) (1912) 34 All 455 (462) : 
39 Ind App 156 : 15 Oudh Cas 271 (PC;*(1909) 9 
Oal L Jour 19 (42) (DB)*(1907) 31 Bom 165 (180) (DB) 
*(1901) 28 Cal 546 (556) : 28 Ind App71 (P0)*(1881) 7 
Oal 245 (250) : 8 Ind App 39 (PC)*(1877) 3 Cal 324 
(327) (PC). 

[5] In the case of pardanasliine it is not sufficient to 
show that the document was res^d out to her. She must 
be proved to have understood its nature and effect. (Vol 
21) 1934 P C 208 (209) (POj*(Vol 24) 1937 Lah 353 
(368) (DB)*(Vol 22) 1935 Lah 184 (187) (DB)* (Vol 4) 
1917 Oudh 106 (110) (DB). 

[6] The extenc and character of the explanation re- 
quired must depend on the circumstances. Length, 
intricacy, tbe number and complexity of the dispositions, 
or the unfamiliarity of the subject-matter, are all^ rea- 
sons for requiring an increased amount and efficiency 
of explanation. (Vol 12) 1925 P 0 204 (209) : 47 AH 
703 ; 52 Ind App 342 : 28 Oudh Cas 338 (P 0). 

[7] Disposition by pardanashin lady — Requirement 
is that disposition must be substantially understood — 
She is not required to understand every techinical detail 
of bargain. (Vol 27) 1940 P C 134 (136) : ILR (1940) 2 
Oal 436 : ILR (1940) Kar (PC) 271 : 67 Ind App 309^ 
(PC). 

[8] The mere execution by a pardanashin lady, 
although unaccompanied by duress, protest or obvious 
signs of misunderstanding or want of comprehension ia 
in itself no proof of a true understanding mind in tbe- 
executant. (Vol 12) 1925 P C 204 (209) ;47 All 703 : 62r 
Ind App 342 : 28 Oudh Cas 338 (PC) * (Vol 22) 193& 
Cal 671 (673) (DB). 
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[9] In the case o£ a pardanashin lady execution of 
any instrument to give it validity must be “intelligent 
execution*’ as opposed to mechanical execution. (Vol 23) 
1936 All 868 (859) (DB) ^(Vol 26) 1939 Nag 159 (161) : 

I L B (1941) Nag 418 (DB) * (Vol 23) 1936 Oudh 196 
(199) (DB)6&(Vol 15) 1928 Oudh 449 (457) (DB). 

[See also (Vol 18) 1931 Mad 335 (337) (DB). (Execu- 
tion should be clearly proved.)] 

[10] Ify for mnt of explanation a pardanashin lady 
did not understand an important feature of the transac- 
tion it cannot be held that her mind and free consent 
went with her act in executing the deed. (Vol 27) 1940 
P 0 134 (136) : ILR (1940) 2 Cal 436 ; ILR (1940) Ear 
{PC) 271 : 67 Ind App 309 (PC). 

[11] It is only when the document executed by a 
pardanashin lady is frima facie valid proof having 
been given of intellige^ execution that the question of 
undue influence arises, (Vol 28) 1941 Oudh 172 (177) 
(DB). 

[12] In the case of a document executed by a pardana- 
shin lady, the question is not whether the lady knew 
what she was doing, had done, or proposed to do, but 
how her intention to act was produced, whether all that 
care and providence was placed round her as against 
those who advised her which from their situation and 
relation to her, they were bound to exert on her behalf. 
(Vol 3) 1916 P C 172 (179) (PC) (Vol 18) 1931 Oudh 
146 (165) ; 6 Luck 619 (DB). 

[13] A pardanashin lady executing a document must 
be a free agent, and duly informed of what she was 
about. (1869-70) 18 Moo Ind App 419 (419) (PC) •J«(Vol 
21) 1984 All 179 (182) (DB). 

[14] Where a deed is executed by a pardanashin lady, 
it must be reasonably established that the deed was the 
free and Intelligent act of the executant. (Vol 12) 1925 
P 0 204 (2X0) ; 47 All 708 : 52 Ind App 342 : 28 Oudh 
Gas 338 (P 0) « (Vol 30) 1948 Mad 677 (680) : I D R 
(1944) Mad 161 (D B). (Pardanashin lady — Transfer 
by act free and independent — Transfer will stand.)* 
(Vol 26) 1939 All 348 (361, 362) (D B) * (Vol 26) 
1989 Cal 569 (577) (D B) * (1938) 32 Sind h R 262 
(264) (P 0) * (Vol 18) 1931 Oudh 146 (165) : 6 Luck 
619 (D B) * (Vol 12) 1925 Lah 196 (199) ; 6 Lah 465. 
(Pardanashin lady, suffering from paralysis, gifting her 
property to her brother’s son out of natural love — ^On 
facts, transaction held free and voluntary.) * (Vol 12) 
1925 P 0 204 (209) : 47 AH 703 : 52 Ind App 342 : 28 
Oudh Cas 338 (P C) * (Vol 24) 1937 Pat 362 (363) 
(D B) * (Vol 23) 1936 P C 207 (210, 211) : 11 Luck 
346 : 63 Ind App 326 (P C) * (Vol 21) 1934 All 179 
(182) (D B) * (1932) 138 Ind Cas 616 (617) (D B) 
(All) * (Vol 18) 1931 P 0 100 (104) (P C) * (1911) 34 
Mad 7 (10) (D B). (The fact that a pardanashin lady 
has acted under advice of her vakil does not preclude 
her from asking for relief on the ground that the con- 
tract was induct by undue influence.) 

£15] The possessing of independent advice or the 
absence of it is a fact to be taken into consideration and 
well weighed on a review of the whole circumstances 
relevant to a decision whether the grantor, a patda- 
nashin lady, comprehended and deliberately and out of 
free will carried out the transaction— But where upon 
the nature of the thing done, and the training and 
habit of the mind of the grantor as well as the proxi- 
mate circumstances, affecting the execution, the conclu- 
sion is reached that the independent advice could not 
have altered the results then the absence of it does not 
detract from the valid nature of the consent. (Vol 30) 
1943 Mad 677 (680) : I L R (1944) Mad 118 (D B). 

[16] Gift deed by pardanashin lady in favour of 
person standing in position of confidence to her — Donee 
must prove not only that donor knew what she was 


about, but also that she had independent advice, 
(Vol 33) 1946 All 121 (124, 125). 

[17] Where a pardanashin lady is intelligent to 
understand the nature and effect of transaction and has 
got intelligent relations to assist her it cannot be said 
that she had no independent advice. (Vol 22) 1935 Cal 
284 (237). 

[18] Independent advice must be given before trans- 
action — Advice given after event is of no value. (Vol 21) 
1934 P C 210 (212) (P C). 

[19] Bargain with pardanashin cannot be divided 
into parts or otherwise reformed by Courts so as to 
uphold certain portions while rejecting others. (Vol 27) 
1940 P 0 134 (136) : I L R (1940) 2 Cal 436 ; I L B 
(1940) Ear (P C) 271 : 67 Ind App 309 (P C). (Parda- 
nashin lady executing mortgage — That she was incur- 
ring personal liability not understood by her — Mortgage 
does not bind her at all.) * (Vol 26) 1939 Nag 159 
(160) : I L R (1940) Nag 418 (D B) * (Vol fS) 1931 
P 0 303 (307) : 58 Ind App 460 : 11 Pat 227 (P 0). 

[20] The ground on which protection is given to a 
pardanashin lady is that she can be easily infiuence and 
is very likely to be over-reached in her dealingo. 
(Vol 26) 1939 Lah 439 (450) ; I L R (1939) Lah 433 
(DB). 

[21] The protection given by law to “pardanashin** 
ladies is analogous to that always given by Courts to 
persons who are weak, ignorant and infirm and hence, 
incapable of protecting themselves. Generally the perpn 
seeking protection has to prove weakness or infirmity. 
In case of. “pardanashin** ladies law presumes them to 
be incapable of protecting themselves. (Vol 20) 1933 
Pat 306 (331) : 12 Pat 859 (D B). 

[22] Wife is nob “protected person’*— No presumption 
of undue influence arises. (Vol 21) 1934 P 0 210 (212) 
(PC). 

[23] The protection offered to pardanashin ladies 
in respect of their transactions can be claimed only by 
them or persons claiming through their title to any pro- 
perty affected by the transaction and not by third 
parties. (Vol 26) 1939 Pat 477 (487) (D B). 

[24] The rule giving protection to pardanashin lady is 
not strictly applicable to oases where the pardanashin lady 
is not a contracting party and the case is one of fraud 
and not of undue iofluence. (Vol 19) 1932 Pat 105 
(117) ;*11 Pat6a(DB). 

[25] Court should not extend unduly the rule for 
protection of pardanashin ladles — Adult pardanashin 
ladies of sound mind are siii juris and they must not 
be treated as though they were minors and incapable 
through mental deficiency of conducting their own busi- 
ness. (Vol 33) 1946 AU 127 (130) : I L R (1945) All 465 
(D B). 

[26] The mere fact that the woman lives in seclusion 
or sits behind a pardah does not necessarily show that 
she is weak-minded, ignorant or incapable of under- 
standing her affairs. (Vol 21) 1934 P C 208 (209) (P 0) 
* (Vol 22) 1935 Lah 184 (187) (D B) * (1914) 36 All 81 
(92) : 41 Ind App 23 (P 0). 

[27] A woman who is not a pardanashin lady is not 
subject to the same law as the pardanasblu lady — 
Where the lady is not actually a pardanashin lady in 
the strict sense she is entitled to equitable relief afford- 
ed to that class when she had been sued on contracts 
which she had entered into. (1901) 23 All 137 (140) ; 
27 Ind App 168 (P 0). 

[28] Though a woman is not pardanashin it is for 

those who deal with her to establish that she had the 
capacity of understaudlng, that she entered into transao* 
tion voluntarily and with full knowledge and import of 
what the transaction meant. (Vol 17) 1930 Cal 591 
(592) (DB). ' 
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[29] The principles of law applicable to a parda- 
nashin lady will not bo extended to a man on the 
ground that be is old and not in robust health. (Voi 10) 

1925 Oudh 254 (263) (D B). 

[30] Where relationship of the transferee with the 
transferor who is a pardanashin lady is not such as 
would enable to dominate the will of transferor it can- 
not be said that the relation between the parties at the 
time of the transaction is such as would suggest that 
they are not on equal terms. (Vol 22) 1935 Gal 234 
{237). 

[31] Contract by pardanashin lady without compe- 
tent advice and under pressure of illegal guardian pro- 
ceedings is bad as being induced by undue influence. 

(10) 1910 Pun L R No. 177, p. 505 (507) (DB). 

[32] Extracting harsher terms than first agreed to 
from a pardanashin lady just before impending sale of 
her property is covered by S. 16. (V ol 11) 1924 Oudh 
423 (424) : 27 Oudh Cas 374 (DB). 

[33] In cases of gifts undue influence will be pre- 
sumed in transactions with pardanashin ladies. (Vol 3) 
1916 Oudh 10 (17) (DB), 

[34] Barden of proof — Gift by pardanashin lady — 
Barden of proving bona fldes of the transaction lies on 
the party affirming it. (Vol 3) 1918 Oudh 10 (13) (DB). 

[36] Lease by pardanashin lady — Agent’s influence 
with deceased husband of lady _Tbis fact does not put 
him in a position of confidence with regard to her or in 
a position to exercise undue influence. (1932) 15 Nag 
L Jour 101 (103), 

17. Unconscionable bargain. — [1] In considering 
whether an ^^unconscionable bargain should be relieved 
against only the terms of S. 16 must be considered. 
English equitable doctrine cannot be applied. (1906) 28 
All 570 (573) : 83 Ind App 118 t 9 Oudh Cas 219 (P 0) 
'©(Vol 7) 1920 Cal 334 (835) (DB) ^ (1911) 10 Ind Cas 
249 (250) (DB) (All). 

[2] By sub-s. (3) of S. 16 three matters are dealt 
with. In the first place the relations between the parties 
lo each other must be such that one is in a position to 
dominate the will of the other. Once that position Is 
substantiated the second stage has been reached, viz., 
the issue whether the contract has been induced by 
Undue infiuence. Upon the determination of this issue 
a third point emerges, which is that of the onus pro- 
handi. Error is almost sure to arise if the order of these 
propositions be changed. (Vol H) 1924 P C 60 (63) ; 
51 Ind App 101 : 3 Pat 279 (P 0) * (Vol 26) 1938 Mad 
426 (428) (DB) * (Vol 15) 1928 Lab 224 (229) : 9 Lah 
470 (DB) © (Vol 15) 1928 Oudh 330 (333) (DB) 
© (Vol 12) 1925 Oudh 661 (662) (DB). ((Vol 2) 1915 
Cal 383 : 42 Cal 690 (DB), Disting.; 20 Oudh Cas 319, 
Poll.) * (Vol 7) 1920 P G 65 (66) ; 43 Mad 546; 47 Ind 
App 1 (PC). 

[3] Even though a bargain is unconscionable a 
remedy under the Contract Act does not come into view 
until the initial fact of a position to dominate the will 
lias been established. Once that fact is established, then 
the unconscionable nature of the bargain and the 
burden of proof on the issue of undue influence come 
into operation. (Vol 11) 1924 P 0 60 (63, 65) : 3 Pat 
279 ; 51 Ind App 101 (P C) © (Vol 15) 1928 Lah 224 
(229) : 9 Lah 470 (DB). 

[4] In the absen 3e of undue influence the Court has 
no power to give relief under S. 16 even if the bargain 
is hard and uneoneionable. (Vol 5) 1918 P C 48 (49) : 
1918 Pun Be No. 101 (P C) © (Vol 17) 1930 Cal 547 
(662) (DB)©(Vol 14) 1927 Lah 748 (751) (DB)© (Vol 13) 

1926 Bang 208 (211) ; 4 Bang 214 (DB) © (Vol 8) 1921 
Oudh 207 (208) : 24 Oudh Cas 313 © (Vol 2) 1915 Cal 
383 (884) : 42 Cal 690 (DB) © (’13) 1013 Pun L B 

305, p. 1027 (1027) ’(DB)© (’12) 1912 Mad W N 416 


(416) (DB) © (1911) 34 Mad 7 (10) (DB) © (1910) 32 
All 589 (592) (DB). 

[5] Something unconscionable either in original 
dealing or in subsequent transaction must be shown to 
establish undue influence. (Vol 6) 1919 Pat 566 (567) 
(DB). 

[6] Where the lender is in a position to dominate 
the will of the borrower and the transaction on the 
face of it appears to be unconscionable, a presumption 
arises that the transaction was induced by undue 
influence. (1910) 32 All 589 (591, 592) (DB) © (Vol 20) 
1933 Lah 682 (684) (DB) © (Vol 18) 1931 Nag 63 (65) ; 
27 Nag L B 19 © (Vol 14) 1927 Oudh 92 (94) ; 1 Luck 
144 (DB). (Sale deed by ignorant and illiterate person to 
his supporters in getting inheritance — Bargain unfair— 
Undue influence is presumed.) © (Vol 1) 1914 Lah 348 
(350) (DB) © (1913) 17 Cal L Jour 221 (223) (DB) 
© (1910) 32 All 59011 {o90n, 591n) © (1909) 86 Cal 
493 (502) © (’09) 4 Ind Cas 1143 (1145) © (’09) 1909 
Pun W B No. 123 (DB) © (1902) 5 Oudh Gas 256 (263, 
264). 

[7] Where a harsh unconscionable agreement is 
entered into by a tenant the presumption is that undue 
influence was brought to bear upon him by the landlord 
as he is in a position to exercise it. (Vol 3) 1916 Pat 107 
(108) ; 1 Pat L Jour 604 (DB). 

[But see (1908) 8 Cal L Jour 135 (139) (DB). (There 
is no presumption that landlord can so dominate the 
will of his tenants as to induce them to enter into 
unconscionable bargain in his favour.)] 

[8] Transaction unconscionable — Barden of proving 
that transaction was not induced by undue influence 
lies upon the person who was in a position to dominate 
the will of the other. (Vol 11) 1924 P C 60 (63) ; 51 
Ind App 101; 3 Pat 279 (P C) © (Vol 24) 1937 Cal 492 
(494) (DB) © (Vol 17) 1930 Cal 547 (552) (DB)©(Vol 17) 
1930 Sind 25 (29) (DB) © (Vol 15) 1928 Oudh 330 (333) 
(DB) © (Vol 9) 1922 Oudh 283 (287) (DB) © (Vol 9) 
1922 Oudh 59 (71) (DB) © (Vol 5) 1918 Pat 680 (682) ; 
2 Pat L Jour 663 (SB) © (1909) 5 Mad L Tim 204 (205) 
(DB). 

[9] Before onus can shift to the other party to prove 
want o! undue influence, party pleading undue infloenee^ 
has to prove noi only that the other party was in a 
position to dominate his will, but also that the transac- 
tion was unconscionable. (Vol 18) 1931 Sind 78 (80) 
(DB)©(Vol 19) 1932 PC 202 (206) (PC). (Plea of undue 
influence is of no avail to lessor, unless he dischargee 
the burden of establishing that the lessee was in a 
position to dominate his will.) © (Vol 12) 1925 Pat 326 
(329) (DB). 

[10] Where it is alleged that one party took advan- 
tage of the other party’s position and drove an uncon- 
scionable bargain, the burden of proving that undue 
advantage was taken by the former, lies upon the party 
who so alleges. (’82) 1882 Pun Be No. 148* p. 449 (452) 
(DB). 

[11] Party not in position to dominate will of an- 
other — Buie regarding burden of proof enacted in 
S. 16 (3) cannot apply. (Vol 25) 1938 Oudh 24 (26). 

[12] Whether a transaction was unconscionable or 
not depends upon the facts of each case. (1909) 3 Ind 
Cas 818 (819) (DB) (Mad). 

[13] To avoid a transaction as being unfair, spedflc 
plea to that eflect ought to be made in the plaint. 
(Vol 22) 1935 Cal 234 (238). 

[14] Whether transaction is unfair and unconscion- 
able bargain for inadequate price is question entirely 
between assignor and the assignee, (1910) 14 Cal W N 
191,(200, 201) (DB). 

[15] A transaction may be unconscionable in many 
ways and Court should see in each case according td 
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includes any of the following acts committed by a party to a 
•Fraud'^ defined, contract, or with his connivance, or by his agent,® with intent to deceive 
another party thereto, or his agent, or to induce him to enter into the contract : — 

(l) the suggestion, as a fact, of that which is not true, by one who does not believe it to be 
true; 
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sense of Justice if it is really so. (1913) 17 Cal L Jour 
221 (225) (DB). 

116] In order to see whether a bargain is anconscion*> 
able the state of affairs at the lime when the bargain, 
was struct should be considered and not the ultimate 
claim made. (Vol 7) 1920 Lah 238 (239) (DB)4'(Vol 22) 
1935 Cal 234 (238) (Vol 7) 1920 Lab 123 (125) ; 1 
Lah 124 (DB) (Vol 5) 1918 P C 249 (251) : 1918 Pun 
Be No. 124 (PC). (Here fact that suit claim exceeds 
enormously the original loan is no ground for holding 
transaction unconscionable.) * (Vol 14) 1927 Lab 748 
(761) (DB). (Mere accumulation of interest as a result 
of efflux of time coupled with default of payment of 
interest is not valid ground for rule.) (Vol 1) 1914 
Oudh 299 (301) (DB). 

[17] Mere^ fact that the rate of interest is high is not 
sufficient to Justify Court in holding that the bargain is 
unconscionable one, and relieving the parties who 
entered into it from the liability incurred (1911) 8 All 
h Jour 407 (408, 409) (DB) ^ (Vol 16) 1929 Lab 242 
(244)>f (Vol 14) 1927 Had 620 (620): 50 Mad 614 (DB). 

ISee also (Vol 15) 1928 P C 80 (82) : 55 Ind App 
107 ; 7 Pat 305 (PC). (Rate of interest must vary with 
risk run. 21 per cent, simple interest was held allowable.)] 

[Biut see (Vol 1) 1914 Mad 131 (133) : 36 Mad 533 
(DB). (High rate of interest may be evidence of unoon- 
soionable nature of bargain and also the fact that the 
will of the borrower was dominated.)] 

([18] Stipulation in mortgage deed that redemption 
Bhall not take place before expiry of 20 years — -Mort- 
gagor to pay interest at rate of 2 per cent, per month— 
Transaction held was unconscionable, (’ll) 1911 Pun 
L E No. 128, page 474 (477, 478) (DB). 

[19] Mortgage bond executed by old woman and her 
two sons who were coolies —Bond for larger sum than 
what was paid — ^Higher interest inserted to secure 
prompt execution of mortgage deed—Stipulation as to 
myment of higher interest held was unconscionable. 
(1909) 3 Ind Gas 818 (819) (DB) (Mad). 

[90] promissory notes carrying interest at 75 per cent. 

per annum and 60 per cent, per annum respectively 

Lender in position to dominate debtor’s will at time 
when pro-notes were passed — Transactions held uncons- 
cionable— Interest reduced to 24 per cent, per annum. 
(1907) 31 Bom 348 (352). 

[21] Bond executed by a person o! profligate habits 
tod greatly in need of money — Bond securing sum of 
Bri. 600 With interest amounting to Rs. 87-8-0 per cent; 

annum, with six monthly -rests — Borrower not 
empowered to repay money within three years — 
Borrower obliged to pay three years’ interest if he did 
pay within three years — Bargain held was unconscion- 
able. (1907) 29 All 805 (305) (DB). 

[22] Rate of interest hard and unconscionable — 
Creditor imposing his own terms and putting pressure 
on executant of deed of charge to impose clog on 
redemption — Court can allow lower rate. (Vol 1) 1914 
Oudh 23 (25) : 16 Oudh Cas 267. 

[23] The conditions and terms of lending must be 
looked at when the loan carries compound interest with 
Ire^uent rests. Compound interest at a moderate rate 
ms not necessarily be oppressive, and similarly com- 
pound interest with infrequent rests may not be oppres- 

16) 1928 P C 64 (67) : 55 Ind App 85 : 7 Pat 
Sm (PC). (IJ^re i# no presumption that simple interest 


Is judicially preferable to compound interest — Considera- 
tions in England and India are different.) 

[See also (Vol 7) 1920 Cal 314 (315) (DB). (Compound 
interest unless unconscionable or agreed to under undue 
influence will not be refused.) 'i«(1911) 34 Mad 188 (196) 
(BB).] 

[24] Stipulation for payment of high rate of com- 
pound interest — Transaction is unconscionable. (1906) 
28 All 670 (573) : 33 Ind App 118 : 9 Oudh Cas 
188 (P C) * (Vol 12) 1925 All 31 (32). (Mortgagors 
illiterate and ignorant— 2 per cent, per month com- 
pound interest was held unconscionable.) ^ (’ll) 1911 
Pun L R No. 148, page 557 (560). (Compound interest 
at rate of Rs. 1-9-0 per mensum.)'®(1911) 34 Mad 7 (11) 
(DB) * (1910) 7 All L Jour 591 (596) (DB). 

[But see (Vol 13) 1926 Oudh 273 (275) : 1 Luck 16C 
(DB). (Rate of Rs. 1-8-0 compound interest not 
unconscionable.) © (1913) 1913 Pun L R No. 305, page 
1027 (1027) (DB).] 

[25] A transaction is not unconscionable merely 
because it is in lieu of earlier loans carrying very high 
rate of interest. (Vol 14) 1927 All 44 (45) : 48 All 
666 (DB). 

[26] Agreement to pay interest at stipulated rate 
does not become unconscionable merely because there is 
stipulation to pay compound interest at same rate in 
default of payment of simple interest. (Vol 7) 1920 
Lab 238 (239) (DB). 

^ [27] Person in difficulties executing pronote — Con- 
sideration much smaller than mentioned in pronote — 
Transaction held unconscionable, (1908) 1908 Pun Re 
No. 115, page 522 (526). 

[28] Deed of perpetual lease in favour of agent— 
Deed executed in consideration of large sum alleged to 
have been advanced by lessee and services rendered by 
him — No likelihood of sum being advanced by leasee — 
Right of re-entry not reserved — Lessor practically 
parting with fourth share of his property and also 
undertaking to pay part of revenue — Deed held uncons- 
cionable. (Vol 33) 1946 Oudh 129 (139) ; 21 Luck 194 
(DB). 

[29] Donor 100 years old— Donee intimate with him 
and lending money— Donor disinheriting his son— 
Deed of gift held unconscionable. (Vol 17) 1930 Sind 
25 (29) (DB). 

[30] Rent-free lands of defendant illegally auctioned 
by landlord— To retain possession defendant executing 
kahuliyat giving up status of iuamdar and agreeing to 
pay rent and this apparently for no Consideration- 
Contract held was unconscionable. (1909) 5 Mad L Tiro 
204 (205) (DB). ^ 

[81] Insurance policy assigned to person originally 
engaged as servant but practically treated as mistress 
by assignor — Transaction is not of unconscionable 
nature. (Vol 25) 1938 Lab 833 (334). 

SECTION 17 — SYNOPSIS 

1. Applicability and scope. 

2. Clause (1). 

3. Clause (2). 

4. Clause (3). 

5. Clause (4). 

6. Clause (5). 

7. Explanation. 

8. Proof of fraud. 

1. Applicability and scope.— [1] Difference be- 
tween fraud and misrepresentation — ^In one case the 
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(2) the active concealment of a fact by one having knowledge or belief of the fact; 

(3) a promise made without any intention of performing it; 

(4) any other act fitted to deceive; ' 

(5) any such act or omission as the law specially declares to be fraudulent. 

Explanation. — Mere silence as to facts likely to affect the willingness of a person to entecr 

into a contract is not fraud, unless the circumstances of the case are such that, regard being had 
to them, it is the duty of the person keeping silence to speak, ^ or unless his silence is, in itself, 
eguivalent to speech. 

[a] Compare S. 238, [b] See S. 143. 

Illustrations. 

(a) A sells, by auction, to B, a horse which A knows to be unsound. 4 says nothing to B about the horse’s 
unsoundness. This is not fraud in A. 

(h) B is 4’s daughter, and has just come of age. Here, the relation between the parties would make it 4's 
duty to tell B if the horse is unsound. 

(cj B says to 4, “If you do not deny it, I shall assume that the horse is sound . A says nothing. Here d*s 
silence is equivalent to speech. 

(d) A and J5, being traders, enter upon a contract. 4 has priva<-e information of a change in prices which 
would affect B"s willingness to proceed with the contract A is not bound to inform B. 
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person making the suggestion doe« not believe it to be 
true and in the other he believes it to be true. (Vol 18) 
1931 All 154 (156) : 53 All 374 (DB). 

[2] It is not fraud to merely break promises or fail 
to perform obligations in future. Frauds ought to be 
restricted to misrepresentations, and dishonest misre- 
presentations of existing facts. (Vol 3) 1916 Bom 239 
(244). 

[3] The mere execution of a deed of relinquishment 
by an exproprietary tenant cannot amount to construc- 
tive fraud on behalf of the landlord, (Vol 10) 1923 All 
113 U14). 

[4] Court will not take ‘Fraud* in the same sense in 
which it is desired in this section to set aside a decree 
on the ground of fraud. (Vol 1) 1914 Sind 28 (30) ; 8 
Sind L E 3 (DB). 

[5] The illustrations to sections 17 and 10 indicate 
that the principle is meant to extend to contracts which 
include an element of transfer, such as sales or mort- 
gages. (Vol 27) 1940 Lah 505 (508) (DB)* (Vol 12) 1925 
Cal 555 (556). 

2. Clause (1). — [1] Deliberately giving false 
replies by withholding material information, in answer- 
ing questions of the insurance company during its 
enquiry into one’s proposal amounts to fraud, (Vol 26) 
1939 Sind 254 (255, 256) ; I L E (1939) Kar 611 (DB)* 
(Vol 29) 1942 Cal 412 (414) : I L E (1942) 1 Cal 100 
(DB)* (Vol 26) 1939 Cal 8 (12) (DB). 

[2] Where a purchaser of a decree belonging to an 
insolvent from the official Assignee, represented to the 
Official Assignee that the decree was unsecured while 
as a matter of fact, it was secured and this fact was 
also known to the purchaser and he purchased the 
decree for 20 per cent, of its face value : 

Held, that the sale was void for fraud and the 
Official Assignee was entitled to have it set aside, 
(7ol 18) 1931 Mad 603 (605) (DB). 

3. Clause (2). — [1] The defendant after" selling the 
property to a third person sold it to the plaintiff and it 
was agreed in the sale-deed that the seller should not 
be responsible to the buyer for loss caused to the latter 
if, by reason of the invalidity of the seller’s title, the 
buyer was deprived of the property. It was found by 
the lower appellate Court that the buyer would never 
liave bought if he had known that the seller had no title. 
Beld, that the conduct of the seller must be held to 
amount to the active concealment of a fact byonehaving 
knowledge, and constituted fraud. (Vol 14) 1927 All 693 
(693) (DB). 


[2] If a vendor has been guilty of fraud by actively 
concealing the fact which it was material for the pur- 
chaser to know, and the purchaser was induced thereby 
to purchase, the fact that the purchaser by exercise of 
any diligence might have ascertained the truth is no 
defence to a suit to recover purchase money. (1888) 11 
Mad 419 (436) (DB). 

[3] Non-disclosure of minority is no misrepresenta- 
tion or fraud— Creditor cannot recover money, (Vol 24) 
1937 Lah 598 (598). 

[4] Where a minor whose period of minority has 
been extended to 21 years states that he is of 20 years 
of age, his suppression of the fact that a guardian was 
appointed amounts to fraudulent representation as to 
his age. (Vol 16) 1929 Lah 880 (881): 11 Lah 167 (DB). 

[5J Lady illiterate and not a business woman — 
Agreement to refer to arbitration — Lady not made 
aware of the nature of the transaction— Lady’s agree- 
ment obtained by persons having conflicting interests 
and standing in fiduciary relationship by fraudulent con- 
cealment of particulars — Award not binding on the lady 
either as award or as family settlement. (Vol) 3 1916 
P C 172 (179) (PC). 

[6] Concealment of claim of mortgagee against pro- 
perty sold— Clause in sale deed binding vendor to remove 
any claim or dispute about property — Held on facts 
that no inference of fraud within S. 17, could be drawn. 
(1896) 20 Bom 522 (534) (DB). 

[7] One of the conditions of the plaintiff’s employ- 
ment under the defendant firm was that plaiotiff was nut 
to engage in any business of his own or join any other 
firm so long as he remained in the services of the de- 
fendant firm. Without the knowledge of the defendant 
firm plaintiff joined another in business transactions 
and induced the defendant firm to enter into contracts 
with that third person without disclosing his association 
with him. Held that the contracts were voidable at the 
instance of the defendant firm they having^ bwu procur- 
ed as a result of the fraud practised by plaintiff and by 
his concealment of the fact that he was entering into 
contracts in contravention of the terms of his agreement 
with the defendant firm. (1922) 66 Ind Cas 441 (449) 
(DB) (Lah). 

[8] X sold Y a horse with cracked hoof but filling 
the crack with some substance in such a way as to defy 
detection. Shortly after purchase lameness of horse was 
discovered. In a suit by F, ii was held that he was 
entitled to avoid sale on the ground of fraud and to 
recover purchase money. (’04) 1904 Pun Be No. 49, 
page 149 (Ifil)* 
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1®* “Misrepresentation” means and includes — 

(l) \tQ positive assertion, in a manner not warranted by the information of the person making 
it, of that which is not true, though he believes it to be true ; 
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4. Clause (3). — [1] To bring ease within S. 17 (3) 
promisee must be shown to have no intention of per- 
forming promise, at time of making it. (1911) 35 Bom 
93 (96) (DB). 

[2] Mere failure to fulfil promise is not fraud, un- 
less, from outset, promisee did not intend to fulfil it. 
(Yol 5) 1918 Low Bur 142 (143). 

[3] Where person orders and obtains possession of 
goods with intention of not paying for them, he com- 
mits fraud. He must then be considered as agent of 
vendor and his possession is that of vendor. If vendee 
tries to dispose of goods before payment by transfer of 
hivoices to third party's name, third party gets no title 
to goods. (Yol 4) 1917 Lab 421 (423) (DB). 

5. Clause (4). — [1] False personation amounts to 
a deception, so as to constitute a fraud within the 
meaning of this section. (’86) 1886 Pun Re No. 21, 
page 37 (38) (DB). 

6. Clause (5). — [1] Omissions to make disclosures 
mentioned in S. 55, para. (1) (a) and para. (5) (a) of the 
Transfer of Property Act, by the seller and buyer res- 
pectively are declared to be fraudulent by last para of 
that section. (1896) 20 Bom 522 (534| (DB). (Conceal- 
ment of a claim of an equitable mortgagee against pro- 
perty sold — ^Vendor bound to and could readily remove 
the defect — Claim bearing small proportion to purchase 
money — Held defect was not material within the mean- 
ing of S. 55, para. (1), cl. (a),) 

[2] Foe a full discussion of what is a material defect, 
see A. I. B. Commentaries on the Transfer of Property 
Act, 2nd (1946) Edition, S. 66 N. 2. 

, 7. Explanation. — [1] ‘Duty’ clearly means a legal 
duly. (Yol 24) 1937 Lah 598 (598). 

. [2] Purchaser occupies no fiduciary position and is 
under no obligation to disclose facts. There is in such 
case no duty to speak and silence does not amount to 
fraud. Intentional misleading communication would be 
fraudulent. Equal means of knowledge is immaterial 
where there is a misrepresentation or any thing lulling 
suspicion. (Yol 18) 1931 Mad 603 (606) (DB). 

[3] Contract of marriage between father of bride- 
groom and a third person on behalf of the bride, both 
Mahomedans — Negotiations concluded by pan rusam — 
It was subsequently discovered that the girl was safier> 
ing from epilepsy— that the father of the bride- 
groom was entitled to rescind . . . The right arose out of 
contractual relationship, and there being a breach of 
duty to disclose, the opposite party was only liable on 
the ground of fraud under this section. (Yol 24) 1937 
Nag 270 (271, 273) : I L R (1937) Nag 299. 

[4] Where a party alleged that the other party who 
drew the acceptance memo took advantage of his illi- 
teracy and lack of knowledge of English language and 
failed to direct him to the proper sense of the inatru- 
ineat when he misread the same and believed it to be 
something different, but on evidence it was found he 
had signed all documents and carried on the lengthy 
Correspondence in English : Held that he was neither 
illiterate nor a person who did not understand the 
language and in these circumstances there was no duty 
cast upon the party the non-discharge of which amount- 
ed to fraud. (Vol 10) 1923 Sind 25 (27). 

[5] Any guarantee which the creditor has Obtained 
by means of keeping silence as to material circumstances 
is invalid; see S. 143. 

8. Proof of fraud. — [1] Per Kincaid J. C. — Pleas 
such as misrepresentation and fraud must be examined 


with the utmost rigour. They are not pleas that an 
honest man would make, save in the most exceptional 
circumstances. They are pleas too, which, if allowed, 
would be capable of the most dangerous extension. 
(Yol 10) 1923 Sind 25 (28), 

[2] Fraud is a matter of inference in all cases and 
direct evidence of this is seldom, if ever available. All 
that is necessary to show is that, circumstances exist, 
which show that, fraud must have been practised. 
(Vol 26) 1939 Lah 439 (451) : I L R (1939) Lah 439 
(DB), (If fraud is practised and the decree obtained is 
the result of fraud, relief must be granted whether the 
woman was or was not a pardanashln lady.) ^ (Yol 18) 
1931 Oadh 333 (838) : 7 Luck 131 (DB) * (Vol 13) 
1926 Cal 73 (77) (DB). 

[3] Circumstances of mere suspicion should not 
be taken as proof of fraud, but the evidence must he 
suflSoient to overcome the natural presumption of 
honesty and fair dealing. Fraud is not to be presumed 
or inferred lightly, (Vol 13) 1926 Cal 73 (77) (DB). 

[4] A charge of fraud, whether made in civil or 
criminal proceedings, must be established beyond reason- 
able doubt. (Vol 28) 1941 P 0 93 (95) (PC). 

[6] The party, alleging fraud, must furnish specific 
details. (Yol 24) 1937 P 0 146 (148) : 64 Ind App 143 : 
31 Sind L B 306 : 1 L R (1937) All 666 (PC). * (Yol 20) 
1933 Cal 366 (371) : 60 Cal 262. (Court will not allow 
allegation of fraud to be made lightly, or otherwise 
than with the utmost precision and particularity and 
above all promptly.) 

[6] To prove fraud, it must be proved that represen- 
tations made were false to the knowledge of party, 
making them, or were such, that the party could have 
no reasonable belief that they were true; that they were 
made for the purpose of being acted upon and believed, 
that they were believed and acted upon and caused the 
actual damage alleged, (Vol 11) 1924 Ail 17 (19) : 45 
All 624 (D B). 

[7] Evidence of unfairness of transaction may he 
taken to assist the Court to come to a conclusion whether 
there was fraud or not. But that evidence alone is not 
sufldcient to find fraud, where the direct evidence on the 
question of fraud is unreliable. (Yol 28) 1941 Pat 83 
(90) : 19 Pat 669 (D B). 

[8] Party who relies upon fraud must plead and 
prove it, and must give particulars of alleged fraud; and 
can succeed, only upon proof of fraud as alleged. (1911) 
10 Ind Oas 922 (923) (Low Bur) © (1841) 2 Moo Ind 
App 181 (244) (P C). 

[9] Fraud accomplished — Plaintiff suing for posses- 
sion suppressing fraud — Defendant in possession can 
plead and prove fraud to defeat plaintiff’s claim. 
(Vol 28) 1941 Bom 274 (276):ILR (1941) Bom 675 
(FB) ((1907) 31 Bom 405 (DB) overruled.) ® (1904) 28 
Bom 639 (643) (D B). 

SECTION 18— Synopsis 

1. Sub-section (1). 

2. Sub-section (2). 

3. Sub-section (3). 

1. Sub-section (1)— [1] The principal difference 
between fraud and misrepresentation is that, in the one 
case, the person, making the suggestion, does not believe 
it to be true, and in the other he believes it to be true, 
though in both cases it is a misstatement of fact which 
misleads the promisor. (Yol 18) 1931 All 154 (3,56)'': 
53 All 374 (D B). 
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( 2 ) any breach of duty which, wifehout an intent to deceive, gains an advantage to the person 
ooininitting it, or any one claiming under him, by misleading another to his prejudice, or to the 
prejudice of any one claiming under him; 

( 3 ) causing, however innocently, a party to an agreement to make a mistake as to the 
?uhstanoe of the thing which is the subject of the agreement. 
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[2] If a blind, or an illiterate man signs a document 
on the misrepresentation that it contains something, which 
^t does not contain in reality, then he can plead that, 
there was no consent as contemplated by the Contract 
Act. If that plea fails, it is still open to him to plead 
misrepresentation and ask for relief. (Vol 12) 1925 Pat 
140 (141). 

[3] Where one party induces the other to contract on 
Ihe^ faith of representations made to him any one of 
which is untrue, the whole contract is in a Court of 
Equity, considered as having been obtained fraudulently. 
So, where the plaintiff represented his power as auction 
purchaser as greater than what it really w^as in law and 
obtained assent of the tenants to the ikrarnama, it was 
held that the statement of the effect of law was a 
misrepresentation and therefore the plaintiff could not 
sue upon the contract. (1890) 17 Cal 291 (297) ; 16 Ind 
App 233 (P C). 

^ [4] A chartered a ship which was wholly unknown to 
him^ on the representation made by B that it was of a 
particular tonnage and it turned out to be of larger 
tonnage upon which A refused to accept it in fulfilement 
of the charter party, B sued A for damages for breach of 
charter party. Held, that A was entitled to treat the 
contract as void by reason of misrepresentation by B 
with regard to the size of the ship. B‘s assertion with 
regard to the size of the ship was not warranted by any 
intormation he had at the time and was not true and it 
also caused A to make a mistake as to the size of the 
vessel which was the quality the parties had principally 
in view. (1890) 14 Bom 241 (248). 

[5] Hindu father agreeing to sell family property 
without necessity, alleging that he was sole owner — He 
13 guUty of misrepresentation. (Vol 14) 1927 Sind 219 
{222) ; 20 Sind L B 220 (D B). 

£6] Vendor giving false information whether on 
inquiry or otherwise about income or rental of property 
to be sold — Scld, that was misrepresentation, (Vol 19) 
1932 Nag 148 (149) : 28 Nag L B 184. 

[7] Where A is persuaded by B, her brother, to 
execute a deed accepting the partition made daring her 
Ul’s) minority though B well knew that she was under 
the false impression that her father bad created a wakf 
of that property which false impression had been deli- 
berately induced by him, Held, B's action amounted to 
misrepresentation. (Vol 25) 1938 Kang 284 (267) (D B), 

[8] An endorsement containing an acknowledgment 
of full satisfaction of the mortgage, when it is not so 
=%tis6ed, amounts in law to misrepresentation. (Vol 21) 
1934 Nag 29 (30, 31) : 30 Nag L B 196. 

[9] A vendor wrote a letter to the proposed vendee 
stating that the mares which he wished to sell were 
thoroughly sound and had no vice whatsoever, but 
added that^ the vendee should buy them only after 
satisfying himself with regard to them, through a friend. 
Vendor’s information did not warrant the assertion 
regarding soundness of the mares. The mares were 
found unsound on purchase. Held that, this amounted 
to misrepresentation under S. 18 (1) as to the soundness 
Of the mares. (’86) 1886 Pun Be No, 41; page 73 (79, 80) 
(B B). 

[10] Seller professing to be owner, though merely 

lease-holder, is guilty of misrepresentation. (Vol 16) 
1929 All 837 (839) (D B), * 

[11] Where B, an agent of a company, relying upon 


information given to him by 0, that a certain person 
would be a director of the company, induced certain 
persons to buy shares, Held, that, B was not warranted 
m making the positive assertion relying upon the 
second-hand information given to him and, therefore, 
there was misrepresentation within S. 18 (1). (1900) 4 
Cal W N 369 (388) (1) B). 

[12] Misrepresentation made by a salesman of one 
of the contracting parties, is misrepresentation made 
by one contracting party to other. (Vol 27) 1940 Oudh 
35 (41) : 15 Luck 191 (DB). 

[13] Person, executing deed, neither blind nor illi- 
terate — Plea of non est factum is not open to him, 
where there is no fraudulent misrepresentation — He is 
bound by deed even though he has not read it or under- 
stood it. (Vol 25) 1938 P C 103 (109) (PC). 

2. Sub-section (2). — [1] The second clause of 
S. 18 is probably intended to meet all those oases which 
are called in the Courts of Equity, cases of ‘constructive 
fraud,* in which there is no intention to deceive, but 
where the circumstances are such as to make the party, 
who derives a benefit from the transaction, equally 
answerable in effect as if he had been actuated by 
motives of fraud or deceit. (1879) 3 Bom 242 (267). 
(Deed of release signed on representation and belief 
that it was a deed of composition.) 

[See also (Vol 8) 1921 Sind 121 (123) : 16 Sind L B 
285. (No misrepresentation as to real nature of docu- 
ment — Its acceptance without protest is tacit acceptance 
of its terms.)] 

[2] Where vendor of lease-hold property is informed 
by vendee of object of his purchase and knows that the 
lease contains covenants, which will defeat that object, 
and yet remains silent; such silence will in equity be 
equivalent to misrepresentation. (Vol 1) 1914 Cal 661 
(662) : 42 Cal 28 (DB). 

[3] Tenant proposing to take a house, on rent, situate 
in another town and containing not less than fbnr 
bed>room3 — Landlord sending a plan of the house 
showing that it had four bed-rooms— .Acting on thkifc 
plan tenant entering into contract of lease— Subsequent 
discovery that house did not contain the required 
number fit to be used as bed-room — Held that, tenant 
was justified in repudiatlug the cdntract on ground of 
misrepresentation in plan. (Vol 4) 1917 Lah 173 (Iti). 

[4] At the time of an auction of liquor shops in a 
district a statement was circulated among the proposed 
bidders showing the names of the places of the liquor 
shops and theaveragequautity sold therein. Plaintiff was 
a purchaser of one of such shops. Near the place of the 
plaintiff, there was another shop which prior to the 
auction was allowed to be brought still nearer but no 
mention was made of this change in the statement. la 
a suit by the plaintiff for a declaration that the Secre- 
tary of State had no right to make a demand on the 
plaintiffs for money until the loss which the plaintiff 
had suffered owing to the neglect of the defendant was 
made good. Held, there was an omission to state 
material fact and the plaintiff could proceed under S. 19, 
on the ground of misrepresentation. (Vol 15) 1928 Bom 
17 (17) (DB). 

3. Sub-section (3). — [1] Where the company, 
by their Directors, acting within their authority, and 
in perfect assurance, sold a bill to the bank on behalf of 
the company as a bill upon which the company was 
liable, which, however, turned out to be one, upon 
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19. When consent to an agreement is caused by coercion, "] fraud, or misrepresentation, 
yoidaUUty of agreements the agreement is a contract voidable at the option of the party •whose 
witho^it free consent, consent was so caused. 

A party to a contract, whose consent was caused by fraud or misrepresentation, may, if he 
thinks fit, insist that the contract shall be performed, and that he shall be put in the position in 
which he would have been if the representations made had been true. 

Exception»>^li such consent was caused by misrepresentation or by silence, fraudulent within 
the meaning of s. 17, the contract, nevertheless, is not voidable, if the party whose consent was so 
caused had the means of discovering the truth with ordinary diligence. 

Explanation . — A fraud or misrepresentation which did not cause the consent to a contract of 
the party on whom such fraud was practised, or to whom such misrepresentation was made, does 
not render a contract voidable. 

Illusti ahons, 

(a) Af intending to deceive B, falsely represents that five hundred maunds of indigo are made annually at 
factory, and thereby induces B to buy the factory. The contract is voidable at the option of B. 

(bj Aj by a misrepresentation, leads B erroneously to believe that five hundred maunds of Indigo are made 
annually at A's factory. B examines the accounts of the factory, which show that only four hundred maunds ot 
indigo have been made. After this B buys the factory. The contract is not voidable on account of A's misrepre- 
sentation. 

(c) A fraudulently informs B that A's estate is free from incumbrance. B thereupon buyb tiic estate. The 
estate is subject to a mortgage. B may either avoid the contract, or may insist on ics being carried out, and the 
mortgage debt redeemed. 

(d) B, having discovered a vein of ore on the estate of A, adopts means to conceal, and does conceal, the 
existence of the ore from A. Through ^’5 ignorance B is enabled to buy the estate at an under- value. The contract 
is voidable at the option of A. 

(e) A is entitled to succeed to an estate at the death of B ; B dies : C, having received intelligence of 
death, prevents the intelligence reaching A, and thus induces A to soli him his interest in the estate. The sale is 
voidable at the option of A, 

[a] The words, “undue influence,’* were repealed by the Indian Contract Act, Amendment Act, 1899 (6 [VI] ot 

1899), a 3. 


Section 18 (conid,) 

which tbe company was not liable: Held, there was 
misrepresentation, within the meaning of 01. (3) of S. 18. 
(1881) 6 Bom 92 (97, 98). 

[2] Where a party executes a document under a 
mistake as to the subject of the contract on an innocent 
misrepresentation by the other party that the document 
contained all the terms agreed upon, while in fact it 
did not contain all the terms, held that the mistake 
was Bufiieient to justify repudiation of the contract. 
(Vol 19) 1932 Bom 151 (153) ; 56 Bom 180 (DB). 

[3} A sale in execution cannot be set aside in a suit 
by the auction-purchaser on the ground of a mistake in 
the sale proclamation fbs to the extent of the judgment- 
debtor*s share in the property, where it is not proved 
that any misrepresentation was intentionally made by 
or on behalf of the decree-holders. (Vol 8) 1921 All 223 
(224) (DB). 

[4] iGruarantee obtained by misrepresentation is in- 
valid; see B. 142, 

SECTION 19 — Synopsis 

1. Scope. 

2. ‘Consent caused by coercion, fraud or mis- 

representation/ 

3. Inadequacy of consideration. 

4. Exception. 

5. Explanation. 

6. Who can avoid the contract. 

7. Remedies under the section. 

8. Rescission of contract — Effect ; sec S. 64. 

9. Plea of fraud. 

1. Scope.--[l] Section 17 read with S. 19 extends 
to contracts, which include an element of transfer, such 
as sales and mortgages. (Vol 27) 1940 Lab 605 (608) 


[2] Section 17, read with S. 19, permits a contract 
to be avoided, when based on representations known to 
be false by the person making them. (Vol 27) 1940 Lab 
505 (508) (DB). 

[3] Where there was a misrepresentation as to ths 
nature of the document and not merely as to its con- 
tents, there was no real execution and the document 
was void ab %nit%o and not merely voidable. (Vol 27) 
1940 Pat 201 (203). (Obiter,) 

[4] Where there is no consent at all within the 
meaning of S. 19 the document is ab initio void and 
need not be set aside. But where there is consent, but 
such a consent is caused by one of the grounds men^ 
tioned in S. 19 making it voidable, the party objecting 
to the consent must prove it before the contract can be 
avoided. (Vol 9) 1922 Pat 514 (526) : 2 Pat 62 (DB). 

[5] Person induced to execute deed under belief that 
he is signing deed of different nature by promisee’s 
fraud —Con track is void ab imho, (Vol 8) 1921 Cal 786 
(788) (DB). 

[6] Section 19 of the Contract Act, cannot apply iu 
the ease, where the contract itself contains a defeasance 
clause. If the conditions of such clause are fulfilled, the 
party, who is given the right to annul the contract 
under it, is entitled to do so, unless the other party 
proved that the former has waived his rights. (Vol 29) 
1942 Cal 412 (417) : ILR (1942) 1 Cal 100 (DB). 

[7] A contract, which is neither illegal nor fraudulent 
as between the parties, cannot be refused enforcement, 
merely because a third person has a right to refuse to 
give effect to that contract, as regards himself. (’13) 
1913 Pun L R No. 48, page 182 (189) ; 1913 Pun Be 
No. 68 (DB). 

[8] As to consequences of rescission of voidable con- 
tract, see S. 64. As to pledge by person in possession 
under voidable contract, see S, 178A. As to sale by 
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person in possession under voidable contract, see S. 29, 
Sale of Goods Act, 1930. 

2 ‘Consent caused by coercion, fraud or mis- 
representation/ — [1] Fraud which brings about con- 
sent to a transaction does not make a transaction void, 
but only voidable at the instance of the person de- 
frauded. ^1901:) 28 Bom 639 (642) (DB; (1910) 37 Cal 
81 (87, 83) (DB). 

[2] Secrecy p9%ma facie implies fraud. (1909) 32 
:Mad 242 (2o3) (SB). 

[3] Fraud rcferied to in S. 19 is fraud as defined in 
S. 17 and does not include the infringement of a con- 
dition in a contract to transfer a tenancy, requiring pre- 
vious consent of a third party to the transfer of tenancy. 
(»13) 1913 Pun L E No. 48, page 182 (188) ; 1913 Pan 
Be No. 58 (DB). 

[4] Where a person, against whom a decree with 
costs for possession was made, and whose right of appeal 
was time barred, made an offer to decree-holder that 
he would not file an appeal from decree if costs were 
given up and the decree-holder accepted it, it was held 
that the agreement was void under S. 20, if the judg- 
ment-debtor had honestly believed that he had right to 
appeal when he made the representation as bcth the 
parties were under mistake of fact; but, if the judgment- 
debtor had acted dishonestly, the agreement was void- 
able under S. 19 as brought about by misrepresentation. 
(Yol 26) 1939 Lab 511 (512) ; ILR (1940) Lab 392. 

[5] Mistake, induced by innocent misrepresentation, 
is sufSolent to justify repudiation of the contract. 
(Vol 19) 1932 Bom 151 (153) : 56 Bom 180 (DB). 
(Signing an agreement under the mistaken belief that it 
contained all the terms of contract, where, in fact, a 
material term was omitted— No fraud— Contract can be 
repudiated on ground of innocent misrepresentation ) 

[6] Misrepresentation must have in fact materially 
induced contract, in order to give the right of avoidance, 
and such plea ought to be specifically taken in the 
plaint, (Vol 7) 1920 Cal 908 (909) (SB). 

[7] Where one of the contracting parties says l “I 
am well known to the National Bank in your city,” it is 
not a statement of fact, but only his own opinion as to 
the state of his credit, though it may be false; such 
statement is not one of fact, and even if false, does not 
avoid the contract under S. 19. (Vol 3) 1916 Mad 830 
(831) (DB). 

[8] Whether misrepresentation caused other party 
to consent to contract or not is a question of fact. 
(Vol 8) 1921 Mad 198 (198) (DB), 

[9] Mother and guardian of minor executing bond 
in lieu of debt barred by time— Recitals, contained in 
the bond, showing that the mother executed it on mis- 
representation that a debt was due from her late 
husband — Heldt that neither the minor nor his mother 
guardian can be held liable on the bond. (Vol 22) 1935 
Oudh 12 (13). 

[10] Mortgage brought about by concealing, fraudu- 
lently from mortgagee the existence of prior mortgage 
is voidable at option of mortgagee. (Vol 2) 1915 Mad 
1069 (1069) (DB). 

[11] In entering into a contract or inducing another 
person to act, if one should misrepresent a fact, then 
the contract between him and the person so deceived 
shall be based in law upon the ground that the fact so 
nnsrepresented must be made good by the party mis- 
representing it, (Vol 2) 1915 Bom 124 (128). 

[12] Where both the plaintiff and the defendant are 
parties to the fraud, and the fraud has been successfully 
committed, the plaintiff is not entitled to any relief 
from the Court on the maxim pari delicto potior 
eat conditio possidentis*** (Vol 20)tl933 Oudh 124 (127): 
8 Luck 233 (DB), 


[13] Misrepresentation inducing consent to marry 
cannot upset a marriage. The position in law is that the 
party imposed upon must be deceived to such an extent 
that there is in reality, no consent at all to the marri- 
age. (Vol 20) 1933 All 122 (126, 127) : 55 All 185. 

3. Inadequacy -of consideration, — [1] Inade- 
quate consideration may lead to an inference of fraud 
or undue influence. But the inadequacy must be ap- 
parent and not merely inferential (Vol 13) 1926 Pat 
539 (542) (DB) ® (Vol 27) 1940 Lab 605 (508) (DB). 
iEeld, the mortgage could not be avoided merely for 
inadequacy of consideration.) 

4. Exception. — [1] The exception to S 19, Con- 
tract Act, applies to all cases of misrepresentation as 
distinguished from fraud and should not be restricted 
to misrepresentation, which is “fraudulent within mean- 
ing of S. 17.“ (Vol 26) 1939 Cal 473 (475) : I L R 
(1939)J. Cal 389 (DB). (Intending seller causing bogus 
letters written to him quoting high price — Purchasers 
induced to pay high price on showing of letters. This 
amounts to fraud. Exception does not apply.)4‘(1888) 11 
Mad 419 (439) (DB). 

[2] Where execution sale is sought to be set aside on 
ground of misrepresentation by the officer conducting 
sale, exception to S. 19 does not apply, (1909) 36 Cal 
323 (333) ; 36 Ind App 32 (PC). 

[8] There can be no estoppel where the truth of the 
matter is known to both parties. (1903) 80 Cal 539 
(546) ; 30 Ind App 114 (PC). (A false representation 
made to a person, who knows it to be false, is not such 
a fraud as to take away the privilege of infancy), 

[4] Failure to make such inquiries, as an ordinary 
prudent man would make, may be evidence that the 
person, to whom misrepresentation was made, was not 
actually deceived, (Vol 10) 1923 Sind 6 f 14) ; 16 Sind 
L R 112 (FB). 

[5] There is no misrepresentation, if there are mean? 
of discovering truth with ordinary diligence, (Vol 3) 
1916 Lab 151 (153). 

[6] A person, who bad the means of discovering the 
truth, with ordinary diligence, cannot avoid the con- 
tract on the ground that he was deceived by the mis- 
representation, (Vol 19) 1932 Nag 148 (161) : 28 Nag 
L R 184 * (Vol 5) 1918 Lab 94 (95) : 1918 Pun Be 
No. 42 * (1900) 4 Cal W N 369 (382) (DB). (AppUoa- 
tion of exception not restricted to cases, where party 
had constructive notice of fraud ) © (’86) 1886 Pun Re 
No 41, page 73 (77) (DB). (Whether he had such means 
is a question of fact to be determined on the facts of 
case.) * (1879) 4 Cal 801(807) (DB). 

[7] Exception to S. 19, applies when contracting party 
might, with due diligence, have discovered misrepresen- 
tation before be entered into contract. (Vol 4) 1917 Dab 
173 (174). 

[8] If the executants had not the means of discover- 
ing truth with ordinary diligence, the exception to S. 19 
is not applicable, (1879) 4 Bom 242 (269)« 

[9] In the case of active misrepresentation, to get rer 

lief under S. 19, party defrauded, need not establish 
that he had no means of discovering truth with ordi- 
nary diligence. (Vol 26) 1939 Cal 473 (476) : 1 D B 
(1939) 1 Cal 389 (DB) © (Vol 18) 1931 All 154 (157) : 
63 All 374 (DB). ^ , 

[10] If a vendor is guilty of fraud, by actively con- 
cealing a fact, which it was material for the purchaser 
to know, and the purchaser was induced thereby to 
purchase, the fact that the purchaser by exercise of 
ordinary diligence might have ascertained the truth 
will not come within the exception, (1888) 11 Mad 410 

[11] Vendor of land failed to disclose that land had 
been leased to third party and represented to vendee 
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that he could take Immediate possession of land. Sale 
is voidable and does not fall within exception to S. 19. 
(Vol 27) 1940 Mad 560 (661) (DB). 

[12] Whore there is no reason to suspect the repre- 
sentation as untrue, but the statement turns out to be 
such, the party who makes the misrepresentation can- 
not he heard to plead that the right to relief is gone, 
because the other party had tbe means to discover the 
truth by due diligence. (1900) 4 Cal W N 369 (381) 
(DB). 

[13] The phrase “fraudulent within the meaning of 

S. 17” applies to word “Silence” exclusively and not to 
the word “Misrepresentation.” (Vol 26) 1939 Cal 473 
(475) : I L R (1939) 1 Cal 389 (DB) © (Vol 18) 1931 
AU 164 (157) : 63 All 374 (DB). 

5. Explanation,— [1] Explanation to the section 
must not be taken as meaning that any subsequent 
fraud will not aflect the validity of the original oentraet 
as it deals with fraud only so far as it affects the free 
will of the parties at the time of entering into contract, 
(Vol 2) 1916 Mad 1152 (1164) (DB). (Material altera- 
tion after execution of deed — Explanation does not apply.) 
®(1913) 37 Bom 158(169). (Fraud in the performance of 
a contract is no ground for rescission ) 

[2] Illustration (b) to S. 19 is not exhaustive of the 
class of cases which could come under that explanation. 
(Vol 8) 1921 Mad 198 (198) (DB). 

[3] Where the fact of minority of one of the par- 
ties to a contract is known to the other, the misrepre- 
sentation by the minor as to his age is not such a fraud 
as would vitiate the contract, and the explanation would 
cover such a case, irrespective of the consideration whe- 
ther the principles of estoppel as laid down in S. 116, 
Evidence Act, would apply to minors or not. (1903) 80 
Cal 639 (546) : 30 Ind App 114 (PC). 

[4] Whether a particular misrepresentation was of 
such a nature, that It did cause the consent of the per- 
son, to whom it was made, or whether it was of such a 
nature that his consent was, in no way, affected by the 
misrepresentation is a question of fact. (Vol 8) 1921 
Mad 198 (198) (DB). 

[6] See also Notes on Section 17. 

6. Who can avoid the contract. — [1] If a transac- 
tion which as voidable is admitted by the person, who is 
entitled to avoid it, it cannot be questioned by a third 
party. (Vol 3) 1916 Cal 924 (925) (DB). (06i<er). *(1912) 
86 Bom 37 (41) (DB). 

[2] The right to avoid a transfer or conveyance is 
not a mere personal right, but can he exercised by heirs 
or legal representatives of person unduly mflaeneed or 
defrauded, unless tbe person has indicated his election 
to stand by transaction, : (Vol 6) 1918 Bom 93 (94) ; 43 
Bom 173 (DB). 

7. Remedies under the section. — [1] Where 
there is an omission to state material fact, on the part 
ef one of the contracting parties, only two remedies ate 
open to the other, (i) to avoid the contract before the 
expiry of the term of contract or (li) to enforce it as 
represented. (Vol 15) 1928 Bom 17 (18) (DB; *(Vol 19) 
1932 Nag 148 (160, 151) : 28 Nag L R 184. (When 
party cannot be put in represented position only remedy 
of avoiding remains — There is no right to sue for da- 
mages.)*( Vol 4) 1917 Lab 173 (175). (A party to con- 
tract can repudiate it when misrepresentation comes to 
his knowledge.) * (1881) 5 Bom 92 (98). (Can be set 
aside.) * (Vol 6) 1918 All 74 (76) : 40 AU 619 (DB). 

[See also (Vol 28) 1941 Nag 1 1 1 (113, 114) (DB) ] 

[2] Where a party to a contract treats it as voidable 
and exeroisea his option, he cannot go back to the 
agreement to enforce it. When he not only states 
thabhe treats the document incorporating the agreement 
in suit as* void but proceeds on that footing to make his 


demands on the other party, though the latter does not 
admit that the former could do so and the former party 
does not, at any time, give up the attitude taken by 
him, he cannot afterwards be permitted to enforce tbe 
agreement as a subsisting contract. (Vol 30) 1943 Sind 
197 (212) : ILK (1943) Ear 49 (DB). 

[3] Section 19 does not entitle a party to insist on 
the performance of different contract from the one en- 
tered into by him. (Vol 16) 1929 Nag 254 (257) ; 25 Nag 
L R 187 (FB). 

[4] Person induced to be partner by fraud — Court 
can rescind contract and reimburse him with amount 
paid. (Vol 8) 1921 Lab 130 (131) (DB). 

[5] Relief cannot be granted when fraudulent or illegal 
object has been carried out and both parties are in 
puri delicto. (1911) 6 Cal W N 408 (409). 

[6] Where the parties have made an agreement and 
one party records it erroneously, the other party, if he 
knows at tbe time that there is an error, acts^fraudidently, 
if he seeks to take advantage of that error, and cannot 
be allowed to enforce it. (Vol 21) 1934 Cal 778 (779) : 
61 Cal 648. 

[7] After commencement of winding up proceedin^fc 
of a company, a shareholder cannot have his contract 
to take shares set aside on the ground of fraud or misre- 
presentation unless he has not only repudiated his shares, 
but also taken proceedings to have his name removed or 
asserted his right to repudiate them in an action by 
company to enforce calls upon him before liquidation. 
Even if the contract was voidable on the ground of 
fraud or misrepresentation if the applicant bad ratified 
it he was debarred from questioning it. (Vol 6) 1918 
Lah 94 (95) : 1918 Pun Re No 42. 

[8] Misrepresentation about subject-matter of con- 
tract made not in the contract but collaterally — ^Remedy 
is claim for damages for breach of the collateral con- 
tract if any. (Vol 2) 1916 P 0 113 (114) (PC). 

8. Rescission of contract— Effect : See S. 64. 

9. Plea of fraud, — [1] In cases of aooompliBhed 
fraud if only one party acts fraudulently, he cannot be 
allowed, as plaintiff or defendant, to plead his own 
fraud. (Vol 28) 1941 Bom 274 (278) : ILR (1941) Bom 
675 (FB) * (Vol 28) 1941 Nag 357 (361) : I L B (1942) 
Nag 564 (DB), (No equitable relief, such as a declaration 
that the plaintiff is the owner of a certain property 
can be granted when the plaintiff has acted fraudulent- 
ly.) (Vol 23) 1936 Mad 630 (631) *(Vol 13) 1926 Mad 
631 (632). (Person’s objeot being to oh^at two persons, 
but, actually cheating only one — Court should refuse to 
help him.)*(1871) 16 Suth W R 273 (274) (DB). (Per- 
son deliberately conveying his property to defraud 
others cannot be allowed to set up his fraud against it 
— ^He IS bound by the deed.) 

[2] Where both parties are equally fraudulent, tbe 
Courts will refuse to enforce the fraudulent transaction, 
with the result that — (a) where the plaintiff seeks relief 
on tbe allegation and on the basis of joint fraud, his 
suit will be dismissed; and (b) where he seeks relief by 
suppressing the fraud, the defendant can plead and 
prove the common fraud to defeat the plaintiff’s olaina. 
(Vol 28) 1941 Bom 274 (278) : I L R (1941) Bom ffTS 
(FB)*(Vol 27) 1940 Pat 379 (380) (DB). (Person assign- 
ing his decree to another to avoid its attachment by his 
creditor cannot subsequently a<ik Court to declare that 
assignment was benami )*tVol 22) 1935 All 799 (801). 
(Fraud of both plaintiff and defendant to defraud 
pre-f-mptors— Plaintiff suing to enforce the transaction 
— Defendant will be allowed to prove want of conside- 
ration and also his fraud — Principle of *pari delicto^ 
applies here lo defeat plaintiff’s suit.)*(Vol 13) 1926 
Nag 259 (260), (Parties to fraud cannot seek Court’s 
assistance.) 
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Vower to set aside When consent to an agreement is caused by undue influence, the 

contract induced by agreement is a confcraot voidable at the option of the party whose consent was 
undue influence* so caused. 

Any such contract may be set aside either absolutely or, if the party who was entitled to avoid 
it has received any benefit thereunder, upon such terms and conditions as to the Court may 
seem just. 

lUusirations, 


(a) A's son has forged B's name to a promissory note. B, under threat of prosecuting A’s son obtains a bond 
from A for the amount of the forged note. If B sues on this bond, the Court may set the bond aside. 

(b) A, a money-lender, advances Rs. 100 to B, an agriculturist, and, by undue influence, induces B to execute 
a bond for Es. 200 with interest at 12 per cent, per month. The Court may set the bond aside, ordering B to repay 
the Bs. 100 with such interest as may seem just.] 

[a] Inserted by the Indian Contract Act, Amendment Act, 1899 (6 [VI] of 1899), S. 3, 


PROVINCIAL AMENDMENTS. 

Ss. 19B. 19C— C, P. & BERAR 

"19B (a) ‘Maintainer’ means a person who gives assistance or encouragement to one of the parties to a suit or 
Definitions of maintainer proceeding and who has neither an interest in such suit or proceeding nor any 
and cJiampertous agreement* other motive recognized by law as justifying his interference. 

(b) ‘Ohampertous agreement* means an agreement whereby the nominal plaintiff agrees with the maintainer 
to share with or give to him a part of whatever is gained as the result of the suit maintained. 

Bower to set aside chain- 19C. A ohampertous agreement may be set aside upon such terms and conditions 
Tpertous agreement. as the Court may deem fit to impose.’* 

—The Central Provinces and Berar Indian Contract (Amendment) Act, 1938 (15 [XV] of 1938), S. 2, [5-7-1938.] 


Section 19 (contdt) 

[3] A fraud cannot be pleaded successfully against an 
innocent person. It is only where the attempted fraud 
has been wholly or partially carried into effect that the 
Court will give effect to the fraudulent transaction as 
between transferor and transferee. (Vol 10) 1923 All 164 
(164). 

[4] A person whose consent has been brought about 
by fraud is entitled to resist the claim under the con- 
tract by pleading fraud even though he may not have 
himself sued to set aside the transaction, and is not 
precluded from urging the plea in defence by the lapse 
of time. (1904) 28 Bom 639 (642) (DB). 

SECTION 19A— SYNOPSIS 

1. Scope. 

2. Who can avoid the contract. 

3. Plea and proof of undue influence. 

4. Limitation. 

1. Scope. — ‘Undue influence’, though separately 
treated in Contract Act, is only a branch of a fraud in 
equity and invites same relief as fraud. (Vol 3) 1916 
Bom 275 (277) (DB). 

[2] Court has power to interfere and relieve a defen- 
dant against unconscionable transactions under this 
section. (1907) 31 Bom 348 (352). 

[3] Where a sale deed is executed under circum- 
stances, giving an unfair advantage to the dominating 
party, that sale deed cannot be upheld in a Court of 
law. (Vol 18) 1931 Nag 63 (65) : 27 Nag L R 19. 

[4] There is nothing in law to prevent a joint owner 
of the property, on reaching majority, accepting and 
a^eeing to a partition of joint property, made during 
his minority. When such person is pursuaded to 
execute a deed accepting such partition by misrepresen- 
tation and undue influence by the person standing in 
iudiciary relation by concealing material facts such deed 
is voidable at the instance of such person. (Vol 25) 1938 
Bang 264 (266, 267) (DB). 

[5] Acknowledgment of liability to pay certain sum is 
not binding, when the executant signed it under intimi- 
dation. (Vol 8) 1921 Lab 362 (363). 

[6] ^ No contract can be avoided merely on the ground 
that it embodies on unconscionable bargain unlei|s 


undue influence can be proved by the plaintiff. (’13) 
1913 Pun L E No. 305, page 1027 (1031) (DB) © (1910) 
4 Sind L B 276 (277) (DB). (High rate of interest 
— Undue influence not proved— No relief under this 
section.)'J«(l908) 32 All 689 (594). (Do.) 

2. Who can avoid the contract, — [1] Relief 
under this section could be granted only to the person 
whose consent to the contract was induced by undue 
influence. (Vol 12) 1925 Cal 94 (96) (DB). 

[2] Contract procured by undue influence is only a 
voidable one and only gives the person, under undue 
influence, a right of choice or election. Such right once 
exercised is exhausted. (Vol 30) 1943 Cal 162 (165). 

[3] The fact that the party had acted under indepen- 
dent advice will not preclude him from seeking relief 
under S. 19A. (1911) 34 Mad 7 (10) (DB). 

[4] The rights under Ss. 19 and 19A can be exercised 
by party’s legal representatives, unless the party has at 
the date of death lost it by acquiescence or otherwise, 
(Vol 23) 1936 All 672 (674) ® (Vol 14) 1927 Bom. 384 
(387) : 51 Bom 133 (DB). (Per MarUn 0. J*) © (Vol 5) 1918 
Bom 93 (94) : 43 Bom 173 (DB). (A and B, two sisters, 
brought up by their uncle — Sale-deed executed by them 
in his favour for inadequate consideration acting under 
his influence — B dies— A sues to avoid the sale both in 
her own right and as heiress to B — Held, suit was com- 
petent and sale declared void.) 

[See also (Vol 21) 1934 Cal 762 (763) (DB). (Plea 
under S. 19 A by way of defence is available to the re- 
presentative of executant within three years after the 
contract )] 

[5] Transferee of a bond is invested with all the 
rights of the transferor in respect of the bond, includ- 
ing the right to avoid it under S. 19A on the ground of 
under influence, (Vol 23) 1936 Oudh 105 (106) (DB). 
(Suit must be brought without undue delay.) 

[See however (1918) 1913 Pun L B No. 306, page 1027 
(1031) (DB). (Speculator purchasing equity of redemp- 
tion on chance of getting easy redemption, seeking 
avoidance of mortgage on ground of undue influence 
Held, it was doubtful whether he could set up the plea 
though original mortgagor could have done so.)] 

[6] Where the transferee has brought the land with 
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Agreement void where both 20, Where both the parties to an agreement are ander a mistake 
^ ^ matter of fact essential to the agreement, the agreement is void. 

Explanation n - — An erroneous opinion as to the value of the thing which forms the subjeci 
matitier of the agreement is not to be deemed a mistake as to a matter of fact. 

Illustrations. 

{a) A agrees to sell to B a specific cargo of goods supposed to be on its way from England to Bombay. It 
turns out that, before the day of the bargain, the ship conveying the cargo had been cast away, and the goods lost 
Neither party was aware of these facts. The agreement is void. 

(h) A agrees to buy from B a certain horse. It turns out that the horse was dead at the time of the bargain, 
ihoagh neither party was aware of the fact. The agreement is void. 

(c) A, being entitled to an estate for the life of B, agrees to sell it to C, B was dead at the time of the agree- 
ment, but both parties were ignorant of the fact. The agreement is void. 


Section 19 A ( conid,} 

open eye«, the Court will not ordinarily interfere on his 
behalf. (Vol 28) 1986 Oudh 105 (106) (DB). 

[7] Where a disqualified proprietor whose estate had 
been taken by Court of Wards under a transaction, and 
became willing to restore the money advanced to him 
with interest, the Court under S. 19A would set aside 
the transaction on those terms. (1902) 6 Oudh Cas 256 
^ 268 ). 

3. Plea and proof of undue influence [1] 

Where undue infLuence is pleaded, precision should be 
observed. Unless pleadings make out a case. Court will 
not investigate. (Vol 8) 1921 Pat 107 (109) ; 6 Pat L 
Jour 253 (DB). 

[2] If there are facts on record to justify inference of 
undue influence, the Court has power to administer re- 
lief notwithstanding inartistic pleading. All that Court 
33 to see is that adversary of the party pleading undue 
influence is not taken by surprise. (Yol 18) 1981 Nag 63 
(64) : 27 Nag li R 19. 

[3] To avoid a contract under S. 16 of the Contract 
Act a party has to establish not only that the other 
party was in a position to dominate his will but he 
must also prove that the other party has used that posi- 
tion to obtain an unfair advantage over him. (Vol 7) 
1920 PC 65 (66) ; 43 Mad 546 : 47 Ind App 1 (PC) ^ 
(Vol 18) 1931 Nag 63 (65) : 27 Nag L R 19, (Transac- 
tion being unconscionable along with dominating posi- 
tion— Inference of undue influence may be drawn.) 

[4] Unless one of the parties was in a dominant posi- 
tion, mere unconscionableness of bargain alone will not 
justify a Court to interfere with contract under S. 19A. 
(1911) 10 Ind Cas 249 (250) (DB) (All). 

[53 When a transaction is unconscionable, the bur- 
den of proving that the contract was not induced by 
undue influence is on the person who is in dominant 
position. (Vol 7) 1920 P C 65 (66) ; 43 Mad 546 ; 47 
Ind App 1 (PC). 

£6] Although the plaintiff fails to substantiate his 
plea of misrepresentation, still that will not disentitle 
him from getting-snoh relief as under the circumstances 
proved, he is entitled to. The suit need not be dismissed 
on account of such failure. (Vol 18) 1931 Nag 63 (65) : 
:?7NagLE19. 

[7] A plea under the second clause of S. 19 A may be 
allowed to be raised in second appeal and second ap- 
pellate Court may impose such terms and conditions as 
may seem just to any order for the contract being set 
aside. (Vol 12) 1925 All 783 (784) ; 47 All 932 (DB). 

4. Limitation — [1] Transfers made by undue in- 
fluence are voidable under S. 19A and such suits are 
gavemed by Art. 91, Limitation Act. (Vol 21) 1934 All 
507 (611)'(DB). 

[2] Where the suit is really one for avoiding a con- 
tract on the ground of undue influence, the plaintiff 
cannot evade for provisions of the law of limitation by 
framing the suit as one for possession alone. (Vol 21) 
^1984* All 507 (511) (DB). 


SECTION 20 — Synopsis, 

1. Applicability and scope. 

2. Illustrative cases. 

3. Restoration or compensation for advantage 

received under contract void for mutual mis-* 
take. — See S. 65. 

1. Applicability and scope. — [1] In order to 
make agreement void both parties must be under mis- 
take of fact. (Vol 10) 1923 Sind 25 (28). 

[2] Where there is a mutual mistake as to a fact, 
which goes to the root of the contract, and frustrates 
the object of the agreement, S. 20 will apply and the 
agreement is void. (Vol 20) 1933 Rang 79 (81) : 11 
Rang 201 (D B). (Fact, which makes bargain advan- 
tageous, within knowledge of only one party Other 
party is bound by contract unless party, knowing the 
fact, is under obligation to disclose it to the other 
party.) (Vol 22) 1935 Mad 287 (287) ^ (Vol 5) 1918 
Sind 41 (44) : 12 Sind L R 41 (D B). (Agreement 
to refer to arbitration.) 

{See (Vol 10) 1923 Mad 17 (17) (D B). (Contract in 
which there is no mistake as to its formation, but only 
as to its execution, is not void under S. 20,)] 

[3] Where terms of contract are understood by parties 
in different sense, contract is void. (Vol 13) 1926 Nag 
435 (439). 

{See (1904) 28 Bom 421 (425) (D B). (Mistake in 
expression which may be either common or unilateral 
implies that the minds of the parties were not one on 
that which is expressed. But it does not follow that in 
every case in which there has, in fact, been such a 
mistake there is no contract.)] 

[4] Parties being under mutual mistake and mis- 
apprehension as to their relatives and respective rights 
— Agreement is void. (Vol 24) 1937 Pat 65 (71) ; I 6 
Pat 159 (S B)>f(Vol 4) 1917 Cal 786 (789) (DB). 

[5] Though S. 20 deals only with common mistake, 
as to a matter of fact essential to the agreement and 
does not cover cases of frustration yet the general 
principle of frustration may be imported into by con- 
struction so as to cover such cases also, (Vol 8) 1921 
Cal 509 (614) (DB). 

[6] Where parties agree to purchase or sell a specific 
article and it happens that at the time of the agreement 
the article is not in existence, there is a common mis- 
take as to an essential fact and the agreement is void, 
(Vol 8) 1921 Bom 49 (51): 45 Bom 1222 (DB). 

[7] Execution of document on mistaken assumption 
wMeh bears only on motive inducing execution, does 
not amount to “mistake as to rights** to justify its can- 
cellation. (Vol 6) 1918 Mad 395 (395) (DB). 

[8] Mistake as to the status of plaintiff in the mind 
of the defendant alone is not a mutual mistake nor a 
mistake in respect of a matter of fact essential to a 
compromise. (Vol 23) 1936 Oudh 97 (100) (DB). 

[9] Plea of mutu il mistake is available to a plaintiff, 
where he seeks the equitable remedy of ratificaction or 
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cancellation, and to the defendant, as a defence, when 
an equitable remedy is sought against him* (Vol 18) 
1931 Mad 785 (786) : 54 Mad 973 (DB)* 

[10] Mistake known at the time to one party to the 
contract may be proved, and performance in accordance 
with the terms of the error will not be compelled. 
(1904) 28 Bom 421 (426) (DB). 

[11] Where the subject-matter of the contract is 
substantially obtained, S* 20 will not apply. Thus, 
where, in a sale, the subject-matter of the sale was 
substantially obtained by the vendee, it was held 
that the contract need not be set aside, and for the 
«mall portion that he did not obtain, compensation 
could be awarded. (Vol 14) 1927 Rang 90 (91). 

[12] Section 20 applies only to contracts, but cannot 
he applied, by analogy, to decrees which have been 
obtained on account of mistake of parties. (Yol 24) 
1937 All 731 (735) (DB). 

[13] Mistake of fact should be pleaded in the written 
statement and in the absence of any plea the question 
cannot be allowed to be raised. (Vol 30) 1943 Pat 327 
<337) : 22 Pat 220 (DB)'a&(Vol 27) 1940 Pat 616 (633) : 
19 Pat 433 (DB), 

2. Illustrative cases. — [1] A contract which is 
based on a misunderstanding as to its terms is not 
enforceable. (Vol 20) 1933 Pat 579 (581). 

[2] Parties to suit compromised in the belief that 
the suit was pending. But the suit had at the time 
ended in plaintiff’s favour, JJeZd, that the compromise 
was void. (Vol 6) 1919 Oal 330 (330) (DB). 

[3] A Receiver, in a suit, sold by auction certain 
property under order of the Court. The plaintiff, the 
iighest bidder, deposited in Court the necessary amount. 
A notice, under the Calcuttta Improvement Act, affect* 
ed the property. Both the parties were unaware of it 
at the time of sale. Reld^ that the agreement was void. 
(Vol 10) 1923 Cal 641 (643, 644) : 50 Cal 615 (DB), 

[4] Plaintiff, purchaser, alleging that price, as stated 
in written agreement, was in excess of agreed amount, 
fined to recover difference. Held^ suit would not lie, 
though plaintiff could sue to avoid the contract under 
B. 20 on the ground that parties to agreement were 
Tinder mistake in matter of price. (Vol 17) 1930 Rang 
12 ( 12 ). 

[6] Suit by municipality for possession of property 
decreed — Agreement between parties that if plaintiff 
gave up claim for costs, defendant would deliver posses- 
sion and would not. file appeal — Defendant found to 
have no right of appeal while making agreement — 
Held agreement was void under S. 20 or voidable under 
S. 19. (Vol 26) 1939 Lah 511 (512). 

[6] Both parties to settlement under Bombay Act VII 
of 1863 entering into it in belief that plaintiffs were 
superior holders of all land in village — Settlement, 
being an agreement is void on ground of common mis- 
take of fact essential to agreement. (1892) 17 Bom 407 
{412, 413) (DB). 

[7] Defendant offering some stones in the belief that 
they were genuine emeralds — Plaintiff accepting offer 
in same belief — After puroha‘»e, stones turned out to be 
pieces of green coloured glass — Agreement held to be 
void on ground of common mistake regarding fact 
essential to agreement. (Vol 7) 1920 Oudh 31 (33). 

[8] Where a person impersonating the real owner 
forged his signature to mortgage and also confirmed 
the sale by mortgagee by a similar forgery, it was held 
that the vendee and mortgagee were under a mistake 
as to the essential fact that the real owner had exe- 
cuted the mortgage. (Vol 8) 1916 Bom 209 (210) : 40 
Bom 638 (DB). 

[9] Per Garth 0. J, — Semble — Even if it only ap- 
^ear^ that compromise had been entered into and 


sanctioned under mistake of parties and Court with 
regard to the subject-matter of the agreement, it ought 
to be set aside under S. 20. (1881) 6 Gal 687 (706) 
(DB). 

[10] A lease was executed at a fixed annual rent. 
Assessment was subsequently enhanced by G-overnment. 
Lessor sued for recovery of the enhanced rates. It was 
held that he could not recover the enhanced assess- 
ment, as the defendant’s liability was fixed by the 
terms of the lease though both parties believed then 
that the assessment would not be increased. (1878-79) 3 
Bom 154 (158) (DB). 

[11] Mining lease of land measuring by reputation 100 
bighas though actually less— In suit for rent, area held 
not essential for purpose of agreement — Contract held 
not void on ground of mistake, (Vol 16) 1929 Cal 647 
548 (DB). 

[12] When parties compromise hona fide believing 
the right of ownership of the plaintiff but subsequently 
it is found that no such right existed it will not amount 
to a mistake. Mere doubt as to the matter is not 
sa£6cient ground to set aside the compromise under 
S. 20. (Vol 21) 1934 Oudh 442 (444). 

[13] Lessee from Government of a certain village 
with a condition that proprietory rights will be con- 
ferred on the fulfilment of certain terms, sold some 
lands without a covenant for title. Subsequently the 
alienation was disallowed by the Government as being 
in contravention of one of the terms of the lease. In a 
suit by dispossessed vendee for compensation it was 
held there was no material mistake of fact in the ease. 
(’93) 1893 Pun Re No 62, p. 279 (283) (DB). 

[14] Subsequent to the contract to supply certain 
articles but before delivery of goods, the tariff on the 
goods sold was raised and the vendor refused delivery 
unless vendee paid the enhanced duty. HcZd, that the 
vendor was bound to deliver the goods and the plea of 
mutual mistake did not exist. (Vol 20) 1933 Rang 79 
(80) : 11 Rang 201 (DB). 

[15] A separate warranty in a contract proves that 
the matter of the warranty is not an essential part of 
the contract, so as to render the contract void under 
S. 20 on the plea of mistake. (1907) 30 Mad 284 (290) 
(DB). 

[16] A document, dated 3rd August 1896, recited that 
on the security of a ship belonging to the defendants, 
“now under sail to the Nicobars from Negapatam” a 
certain sum was lent. Defendants agreed to repay with 
interest as soon as the ship reached Negapatam, on the 
expiry of eight months from 23rd July 1896. The ship 
had left Negapatam on the 23rd and was lost at sea 
three days thereafter. Plaintiff sued to recover the sum 
advanced on the plea that the ship was lost even before 
the contract was concluded and therefore was void 
under S. 20. Held^ that the risk started from the 23rd 
July as per terms of the agreement, and it was on that 
date alone that the ship commenced the voyage. 
Section 20 did not apply. (1902) 25 Mad 561 (566) 
(DB). 

[17] A suit by the Secretary of State for possession 
was compromised whereby the defendant recognised the 
title of plaintiff and agreed to be in possession as a 
lessee. In a subsequent suit for rent the defendant 
contended that there was mutual mistake regarding the 
fact of plaintiff’s title to the land Held, that the 
essence of the compromise was the recognition of plain- 
tiff’s title, and the question whether there was actually 
title or not did not matter and therefore a mistake re- 
garding that was not a mistake as to an essential fact. 
(Vol 14) 1927 Oudh 198 (199) (DB). 

[18] Misdescription of property in a mortgage deed 
does not invalidate the mortgage. (Vol II) 1924 Pat 
369 (361) (DB). 
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21. A contract is not voidable because it was caused by a mistake as to any law in force m 

Effect of mistake as to law. British India ; but a mistake as to a law not in force in British India 
has the same effect as a mistake of fact. 

[After the establishment of the Federation of India, this section applies in relation to Central 
Acts made for a Federated State as it applies to laws in force in British India.] 

Illustration. 

A and B make a contract grounded on the erroneous belief that a particular debt is barred by the Indian 
Law of Limitation. The contract is not voidable. 

[a] Inserted by A. 0. [b] Second illustration was repealed by the Repealing and Amending Act, 1917 (24r 
[XXIV] of 1917), S. 3 and Soh. II. 

Contract caused hy mistake of 22. A contract is not voidable merely because it was caused by 
me party as to matter of fact. one of the parties to it being under a mistake as to a matter of fact* 


Section 20 (contd.) 

[19] Defendant entered into a contract by which he 
sold certain goods lying with his agent at the plaintiff’s 
town and handed over a delivery note to the plaintiff 
and on the same day ordering the agent to deliver the 
goods. Meanwhile the agent bad already despatched the 
goods to the plaintiff by rail which fact was not known to 
either of the parties to the contract. Plaintiff knowing 
this subsequently demanded the railway receipts and 
also offered to pay the purchase money. The defendant 
refused and sold the goods, as soon as they arrived, at 
a profit. In the suit by plaintiff for damages it was held 
that the parties cannot be said to have contracted 
under a mutual mistake to entitle the defendant to set 
aside the contract. (Vol 14) 1927 Bom 514 (515) (DB). 

[20] A compromise decree can be set aside if the 
agreement embodied therein was brought about by the 
mistake of both parties and the Court as regards its 
subject-matter. (1881) 6 Cal 687 (705, 706) (DB). 

[21] Mortgage suit was compromised on mortgagee 
agreeing to take 25 bighas of mortgaged land. ^ com- 
mifisloner was appointed to make partition. By a mis> 
take induced by the mortgagor the commissioner gave 
only 10 bighas to the mortgagee. A decree was passed 
on the basis of the commissioner’s report. In a suit 
by the mortgagee to set aside the decree, it was held 
that as the decree as passed did not represent agree- 
ment of the parties as to the subject-matter thereof, the 
decree could be modified. (Vol 17) 1930 Pat 155 (157) ; 
8 Pat 726 (DB). 

3. Restoration or compensation for advantage 
received under contract void for mutual mistakes— 
See S. 65. 

SECTION 21— Note 1 

[1] Section 21 deals with only those mistakes of law 
which give birth to a contract and not any other 
mistake of law. Therefore, if under a mistake of law, 
which is not the origin of a contract, a payment is 
mnde, then under S. 72 it is refundable. The English 
Common law rule that a payment under a mistake of 
law is not recoverable has no application in India. 
(Vol 33) 1946 Cal 245 (249). 

[2] An innocent mistake of law also is governed by 
S. 21. (’07) 1907 All W N 197 (198) (DB). 

[3] The construction of a contract is a matter of 
law — If a party acts under a mistaken view of his 
rights under a contract, he is not entitled to any relief. 
(Vol 30) 1943 Pat 327 (338, 341) : 22 Pat 220 (DB). 

[4] Where mutual mistake is one of law as to the 
legal rights of any party, S. 21 would apply. (Vol 8) 
1921 Bom 93 (102). 

[6] Ignorance of particular rights, however excus- 
able, is on the same footing as ignorance of general law 
— r Money paid voluntarily with a full knowledge of all 
, the facts, cannot be recovered. (’36) 164 Ind Cas 732 
i739) (DB) tCal). 


[6] In certain eases, English Courts of Equity relieve 
against agreements induced by an error of law, but the 
Indian Contract Act specifically lays down that error o£ 
law does not vitiate the contract — Much less will a con- 
veyance, after the lapse ofimany years, be set aside oa 
tbe ground that it was induced by error of law, unless 
there has been misrepresentation or fraud, etc. (1887) 11 
Bom 174 (176, 177) (DB) >J<(Vol 23) 1936 Sind 99 (105): 
29 Sind L R 445 (DB). (Compromise in ignorance of 
law.) »5(Vol 20) 1933 Lah 836 (838) (DB). (A mortgagee 
took a moitgage with notice of a previous but unregis- 
tered mortgage and got it registered, under the belief 
that the latter mortgage would get precedence ov^r the 
first mortgage being registered first — Held that this was 
mistake as to law in force in British India; that S. 21, 
Contract Act, applied and that the contract was not 
voidable )*(’09) 90alL Jour 19(40) (DB). (Compromise 
in probate proceedings, requiring the probate to be 
granted in an amended form, for which there was no 
provision in law — ^Mistake in law held not sufficient to< 
set aside compromise ) 

[7] Mortgage for an indefinite period — Provision as 
to period contravening S. 8 (2), Punjab Alienation of 
Land Act— Whole mortgage held not void by reason of 
S. 21. (Vol 19) 1932 Lah 630 (632) ; 13 Lah 508 (DB)* 

[8] Where a consumer of electricity pays the bill to 
tbe Electricity Supply Company under mistake that the 
Company had made rules, after all necessary legal pre- 
liminaries had been gone through, this is not a mistake 
as to any law in force in British India and the consumer 
can recover the amount back. (Vol 26) 1939 Pesh 8 \9). 

[9] Mistakes of parties about right of the defendant 
municipality to acquire land under S. 92, Bombay Dis- 
trict Municipalities Act, Is one of fact and not of law* 
(Vol 7) 1920 Sind 59 (60) ; 14 Sind L R 22 (DB> 
®(Vol 5) 1918 All 74 (76) : 40 All 619 (DB). 

[10] Pure mistake of law, unless it is a mistake 
bearing upon private or special right of person, resulting 
in the payment by one person to another, is no ground 
for relief under S. 72, (Vol 16) 1929 Mad 177^(178) 
(DB). 

SECTION 22— Note 1 

[1] In the absence of fraud on the part of the defen- 
dant inducing the plaintiff to enter into a contract, the 
mere circumstance that the contract was caused by one 
of the parties to it (plaintiff) being under a mistake as 
to a matter of fact, will not make the contract voidable* 
(1885) 9 Bom 358 (361) (DB). 

[2] Any proceeding or order cannot be reo^ned on 
the ground of mistake of fact of one of the parties to it* 
(Vol 16) 1929 Cal 670 (672) (DB). 

[3] The mistake due to negligence of one of the 
parties is not sufficient to relieve that party of his own 
agreement. (Vol 16) 1929 Cal 670 (672) (DB). 

[4] When a written contract has been signed by the 
parties, the party alleging that it has been erroneously 
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What con&ideratiom and objects 23* The consideration or object of an agreement is lawful, 

are lawful^ o.nd what not unless 

it is forbidden by law,® or 

is of such a nature that, if permitted, it would defeat the provisions of any law ; or 
is fraudulent ; or 

involves or implies injury to the person or property of another; or 
the Court regards it as immoral or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is said to be unlawful. 
Every agreement, of which the object or consideration is unlawful, is void. 

Jllustrations, 

(a) A agrees to sell his house to B for 10,000 rupees. Here B's promise to pay the sum of 10,000 rupees is 
the consideration for A*s promise to sell the house and A's promise to sell the house is the consideration for B^s 
promise to pay the 10,000 rupees. These are lawful considerations. 

(h) A promises to pay B 1,000 rupees at the end of six months if C, who owes that sum to JB, fails to pay 
it. B promises to grant time to 0 accordingly. Here the promise of each party is the consideration for the 
promise of the other partv, and they are lawful considerations. 

(c) A promises, for a certain sum paid to him by B, to make good to B the value of his ship if it is wrecked 
on a certain voyage. Here A’s promise is the consideration for B’^? payment, and B’s payment is the consideration 
for A's promise ; and these are lawful considerations. 

(d) A promises to maintain B’s child, and B promises to pay A 1,000 rupees yearly for the purpose. Here 
the promise of each party is the consideration for the promise of the other party. They are lawful considerations. 

(e) Af B and C, enter into an agreement for the division among them of gains acquired, or to be acquired, by 
them by fraud. The agreement is void, as its object is unlawful. 

(f) A promises to obtain for B an employment in the public service, and B promises to pay 1,000 rupees to A, 
The agreement is void as the consideration for it is unlawful. 

(g) Aj being agent for a landed proprietor, agrees for money, without the knowledge of his principal, to 
obtain for B a lease of land belonging to his principal. The agreement between A and B is void, as it implies a 
fraud by concealment by A on hia principal. 

(h) A promises B to drop a prosecution which he has instituted against B for robbery, and B promises to 
restore the value of the things taken. The agreement is void, as its object is unlawful. 

( %) A’s estate is sold for arrears of revenue under the provisions of an Act of the legislature, by which the 
defaulter is prohibited from purchasing the estate. B, upon an understanding with A, becomes the purchaser, and 
agrees to convey the estate to A upon receiving from him the price which B has paid. The agreement is void, as 
it renders the transaction, in efiect, a purchase by the defaulter, and would so defeat the object of the law. 

(j) A, who IS B’s mukbtar, promises to exercise his influence, as such, with B in favour of 0, and 0 promises 
to pay 1,000 rupees to A. The agreement is void, because it is immoral. 

(k) A agrees to let her daughter to hire to B for concubinage. The agreement is void, because it is immoral, 
though the letting may not be punishable under the Indian Penal Code. 

[a] See Ss. 26, 27, 28, 30. 


Section 22 (contd.) 

recorded and that he signed it under a mistake, must 
establish that fact beyond all doubt. (Vol 21) 1934 Cal 
778 (779) : 61 Cal 548. 

[6] Contract cannot be avoided on the ground that 
it became more onerous than what the seller considered 
it to be, on account of an increase in duty. (Vol 12) 1925 
Sind 80 (82) : 18 Sind L E 265 (DB). 

[6] The plaintiffs required a steamer to sail from 
Jedda ‘fifteen days after the Haj’ to convey pilgrims to 
Bombay. They chartered steamer from the defendants. 
The defendants contracted only with respect to 
English date. The plair tiffs were under the belief that 
the date corresponded with ^eenth day after the Haj. 
On finding the mistake, the plaintiff brought a suit to 
rectify an alleged mistake — Held that as the mistake 
was on the plaintiffs’ part there could not be reotifioa- 
tion. (’92j If? Bom 661 (566) 

[7] A kabuliat, at an enhanced rate of rent was exe- 
cuted under a mistake of fact as to the title of the 
executant. It was acted upon and on the basis of it 
a claim for ejectment was resisted successfully — HaZd, 
if there was any mistake, it was an innocent mistake 
and as there was no fraud or misrepresentation the 
kabuliat was binding upon the heir of the executant, 
fll) 10 Ind Gas 343 (344) (All). 

[8] Party signing a contract written in unknown 


language cannot plead ignorance of its terms. (Vol 16) 
1928 Sind 97 (98) : 22 Sind L B 286. 

[9] Where one of the parties to an agreement knows 
a fact which makes his bargain an advantageous one 
and that fact is unknown to the other party, the latter 
remains bound by the contract unless there is an obli- 
gation on the former to disclose it. (Vol 20) 1933 Bang 
79 (81) : 11 Eang 201 (DB). 

SECTION 23 — SYNOPSIS 

1. Scope and applicability. 

2. Unlawful consideration or object. 

3. “Forbidden by law.” 

4. Excise contracts. 

5. Lease of Government tolls and ferry. 

6. Agreements not forbidden by law. 

7. “Defeat the provisions of any law.” 

8. Personallaw. 

9. Fraudulent agreements, 

10. “Injury to the person or property of another.” 

11. Immoral agreements. 

12. Public policy, 

13. Agreement opposed to public policy. 

14. Champerty and maintenance. 

15. Stifling prosecution. 

16. Marriage contracts. 
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17. ]^ast and future cohabitation. 

18. Prostitution. 

19. Adoption contracts, 

20. Religious purposes. 

21. Agreement to indemnify surety, 

22. Office brokage contracts, 

23. Interference with course of justice, 

24. Agreements creating interest against duty. 

25. Agreement between client and his pleader. 

26. Benami transactions. 

27. Agreement against bidding. 

28. Monopoly. 

29. Restraint of trade. 

30. Slavery bond. 

31. Agreements not opposed to public policy, 

32. Void contracts — If enforceable. 

33. Contract of agency. 

34. Partnership. 

1. Scope and applicability. — [1] Section does 
not apply to claims founded on tort. (Vol 18) 1931 All 
83 (85) : 53 All 316 (D B). 

[2] A voidable transaction does not fall within S. 23. 
(Vol 23) 1936 Nag 268 (269) : I L R (1937) Nag 94. 

[3] Anything which is not lawful within S. 23 is 
unlawful for the purposes of an agreement or compro- 
mise and a decree incorporating such an agreement or 
compromise is a nullity. (1909) 2 Ind Cas 865 (873, 
874) (All). 

[4] A contract which is ultra vires is not necessarily 
illegal. (Vol 17) X930 Mad 512 (513) : 63 Mad 771 
(D B). (Bank prohibited by memorandum of associatiou 
to lend on mortgage, lending money on mortgage — Con- 
tract though ultra vires Is not illegal.) 

2. Unlawful consideration or object. — « [1] To 
bring a case within the purview of S. 23, it is necessary 
to show that the object or consideration of the agree- 
ment is unlawful, (Vol 25) 1938 Cal 840 (860, 851) ; 
I L R (1939) 1 Cal 241 (D B). 

[2] A presumption of lawfulness exists in first 
instance in favour of every consideration and the law 
presumes against illegality to begin with. Therefore, the 
onus of establishing that a particular consideration is 
ill^l as a matter of fact is on the person who asserts 
so. (Vol 12) 1926 Nag U1 (113) ® (Vol 24) 1937 Mad 
223 (226) (D B). 

[3] The word “object” in S. 23 is distinct from “con- 
sideration” and means something aimed at. It means 
^‘purpose or design.” (Vol 20) 1933 Bom 209 (212) (I) B) 
* (1906) 33 Cal 702 (710). 

[4] Section 23 is not concerned with motive. It con- 
fines the Court to the object of the transaction and not 
to the reasons or motives which prompted it, (Vol 27) 
1940 Nag 305 (311, 312) : I D R (1940) Nag 573 and 
618 (F B) © (Vol 17) 1930 All 367 (360, 362) : 62 AU 
406 (D B), (Fact that contract was entered into in 
expectation of some ulterior gain would not affect con- 
tract which is valid in every other way.) 

[5] In determining validity of contract the object of 
the agreement and not action actually taken under the 
agreement should be considered. (Vol 28) 1941 Pat 349 
(350). 

[6] Where the object of a contract is illegal, the 
whole contract is illegal, and no right of action exists 
in respect of it— The test for determining whether an 
action lies is to see whether the plaintiff can make out 
his claim without relying on the illegal transaction to 
wluflh he was a party. (Vol 26) 1938 Oudh 24 (26), 

P] When plaintiff proves lawful object and con- 


sideration to the promise, defendant cannot set up that 
he acted illegally by giving his promise in particular 
manner as Court shall not allow any one to be benefited 
by his own fraud. (1910) 4 Sind L R 44 (47) (D B). 

[8] B, a Hindu, borrowing money from A and brib- 
ing certain officer therewith — To pay off 4, B obtaining 
loan from C and executing mortgage in his favour— 
Purpose of mortgage loan held wa*; not to effect illegal 
purpose. (Vol 27) 1940 Nag 305 (312) : I L R (1940) 
Nag 573 and 618 (F B), 

[9] Preventing estate by legal means from being 
taken over by Court of Wards is not unlawful purpose. 
(Vol 28) 1941 Oudh 529 (565). 

[10] Pronote executed by ward of Court though void 
is lawful consideration for bond executed by his son 
after his death and after estate had ceased to be under 
the Court of Wards. (Vol 10) 1923 All 590 (690) (D B). 

[11] Where a cantonment hoard contracts to confer 
“old grant” tenure upon a person in the cantonment 
land, the consideration or object of the agreement, even 
if it is in excess of the powers of the board under the 
Cantonment Act and the rules thereunder, cannot be 
said to be unlawful. (Vol 30) 1943 Oudh 99 (104) (D B). 

[12] Judgment-debtor executing bond in considera- 
tion of decree-holder refraining from executing decree 
for arrears of rent before passing of TJ. P. Stay of Pro- 
ceedings (Revenue Courts) Act of 1937 andU. P. Stayed 
Arrears of Rent (Remission) Act of 1939 : Held that 
neither consideration nor Object of agreement was un- 
lawful. (Vol 28) 1941 All 193 (194) : I L R (1941) AU 
367. 

[13] A mortgage of lands granted Kabzadari without 
right of transfer is not transfer for unlawful object or 
consideration. (1911) 14 Oudh Cas 144 (146). 

[14] IDoan for gambling— Place of gambling not 
proved to be public— Play not conducted for purposes 
of profit by owner of house where it was conducted — 
Money lent held was recoverable, as not necessarily 
being for illegal purpose. (Vol 14) 1927 Nag 165 (155). 

[15] Where the consideration for a contract to pay 
enhanced rent by tenant to his landlord is the settle- 
ment of disputes as to rate of rent and abandonment of 
still higher claims on the part of landlord, the contract 
is valid and enforceable, (1911) 11 Ind Cas 699 (700) 
(DB) (Mad). 

[16] Suit for ejectment — Tenant’s plea that he was 
occupancy tenant — Suit compromised— Tenant passing 
promissory note in consideration of withdrawal of suit 
— Consideration held not unlawful. (Vol 1) 1914 AU 533 
(533). 

[17] Promise of pension for giving up practice as a 
lawyer and payments to various persons to use their 
influence with Government in connection with private 
or quasi-political concerns are not illegal or immoral 
considerations. (Vol 4) 1917 Pat 92 (98) (DB). 

3. “Forbidden by law.” — [1] The word “law” 
in Cl. (1) of S 23 means judicial law, that is, the law 
enacted by any competent Legislature (Vol 26) 1939 
Rang. 305 (312) : 1939 Rang L R 311 (FB). 

[2] The question whether a particular transaction is 
forbidden by an Act or tends to defeat its provisions 
is- always one of construction of the Act, the rule for 
which is that it should be construed according to the 
intention of the persons passing it and such intention 
should be gathered from what they have said in the 
Act (1902) 5 Oudh Cas 256 (260) (DB). 

[3] There is a clear distinction between an agree- 
ment which may be forbidden by law and which is 
merely declared to be void. In the former case the 
Legislature penalises it or prohibits it. In the latter 
case it merely refuses to give effect to it. (Vol 17) 1930 
AU1(3):52 A11338 (FB). 
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[4] A contract which is void as being forbidden by 
law cannot become valid even if the parties act accord* 
ing to the contract. (Vol 16) 1929 All 394 (395). 

[5] Deed of contract alleged to be a transfer forbidden 
by law — Such transfer should not merely be presumed 
but must appear in the deed. (Vol 13) 1926 Mad 218 (221). 

[6] Where a statute prescribes no penalties, an 
agreement in breach of a condition imposed under 
powers given by it does not fall under S. 23, and when 
a condition is imposed under statute purely for adminis- 
rative purposes an agreement in violation thereof is 
not void. (Vol 30) 1943 Oudh 99 (104) (DB). 

[7] A contract made in contravention of S. 75, 0. P. 
Local Self-Government Act, is illegal and void and 
attracts the provisions of S. 23, Contract Act. ^Vol 28) 
1941 Nag 273 (276) : I L B (1942) Nag 294 

[8] A promissory note or hundi payable to bearer on 
demand is against S. *25 of the Paper Currency Act, 1923 
which is repealed now : (see S. 31, Eeserve Bank of 
India Act, 1934) and is therefore void. (Vol 15) 1928 
All 371 (376) : 50 All 839 (SB). (Promissory note ) ® 
(Vol 1) 1914 Upp Bur 3 (4) ; 2 Upp Bur Eul 13. (Pro- 
missory note) * (1910) 5 Low Bur Eul 191 (191, 192). 
(Promissory note.) * (1910) 5 Low Bur Eul 182 (183) 
(DB). (Hundi.) 

[9] Transfer of items declared untransferable by 
Transfer of Property Act, S. 6 is void. (Vol 12) 1925 Oudh 
16 (18) (DB). (Mortgage of a mere chance of inheritance 
is void.) ^ (Vol 18) 1931 All 689 (591) (DB). (Transfer 
of spes successionis.) 4»-(Vol 11) 1924 Oudh 234 (237) : 
26 Oudh Cas 368. (Sale of expectancy by reversioner.) 
*(VoI 4) 1917 Lab 222 (223). (Transfer of right of 
reversion.) •S (Vol 3) 1916 Mad 579 (579, 680) : 39 Mad 
554 (DB). (Contract to sell spes successionis.) 

[But see (Vol 14) 1927 Eang 157 (168) (DB). (A 
transfer inoperative under S, 6 (d) is not unlawful 
within S 23)] 

[10] Transfer of actionable claims in contravention 
of S. 136, T. P. Act, is void under S. 23, Contract Act. 
(Vol 23) 1936 Ohdh 276 (276, 277) : 12 Luck 150 (DB). 

[11] Eestriction of export under Export and Import 
Act, 1916 — Export on permits issued to another is not 
opposed to provisions of that Act. (Vol 17) 1930 Sind 
175 (176) (DB). 

[12] A lease by Municipality of its right of farming 
out slaughtering fees is void as being opposed to law. 
(1913) 36 Mad 113 (114, 115) (DB). 

[13] A contract involving the contravention of Eules 
made under the Motor Vehicles Act, is illegal. (Vol 13) 

1926 Nag. 259 (259). 

[14] Where in temporarily settled estates Govern- 
ment has prohibited sub-letting at rate higher than 
that fixed by temporary settlement under S. 172 of 
Bengal Tenancy Act, contract to sub-let at a higher rent 
cannot be enforced. (Vol 15) 1928 Cal 763 (765). 

[15] Agreement to surrender cultivation of sir lands 
after partition is void as it is forbidden by law. (1886) 
1886 All W N 88 (88) (DB). 

[16] Transfer of land to Patwari in contravention of 
rules under Punjab Land Eevenue Act is void, (Vol 14) 

1927 Lab 18 (19) : 7 Lab 463 (DB). 

[17] Agreement by (Government tenant with his bro- 
ther to share whatever might accrue to him with him 
is forbidden by S 8, Punjab Government Tenants Act, 
1893. (Vol 9) 1922 Lab 287 (289) : 3 Lab 92, 

[18] Agreement that the tenant will not be able to 
- make any improvements without the consent of the 

Zamindar, and that he will not be entitled to any 
compensation at the time of eviction is contrary to law, 
(S. 90 of the Tenancy-Act) and is void. (1911) 10 lud 
Cas 465 (466) (All). 

[19] Mortgage by one who was disqualified under 


S. 8 of the Jhansi Encumbered Estates Act, is void, 
being forbidden by law. (1908) 30 All 38 (39) (D B). 

[20] Contract for possessory mortgage of occupancy 
holding being against Tenancy Law is void under S. 23 
and covenant empowering mortgagee to recover money 
if possession was not delivered is also illegal. (Vol 18) 
1931 All 461 (461) * (Vol 24) 1937 Oudh 150 (151) ; 12 
Luck 679 (D B) © (Vol 22) 1935 All 256 (257)4<(Vol 18) 
1931 Oudh 309 (310) : 6 Luck 689 (D B) (Vol 11) 
1924 All 668 (668) : 46 All 622. (Such mortgage will not 
be recognised even collaterally under S. 68, T. P. Act.)® 
(Vol 1) 1914 All 418 (419) 69 (1907) 29 AU 827 (329) 
(D B). 

[See also (Vol 3) 1916 All 346 (348) : 38 All 232 
(D B).] 

[21] Sub- lease in violation of S. 25, Agra Tenancy 
Act, is void as it is contrary to law. (Vol 10) 1923 All 
453 (454). 

[22] A contract to deliver grain in discharge of 
money advanced, was held to be a contract in contra- 
vention of Food Grains Control Order (1942) and was 
therefore unenforceable. (Vol 32) 1945 Mad 512 (512). 

[23] Contract made in contravention of Yarn (Dealers) 
Control Order is illegal and cannot be enforced. (Vol 31) 
1944 Mad 387 (387). 

[24] When persons enter into a contract which is 
declared invalid by statute, no party can recover any 
compensation for breach of it. (1911) 33 All 695 (701) 
(DBl. 

4. Excise contracts. — [1] The provisions of the 
Abkari and Opium Acts are not intended merely to 
protect public revenue but the provisions contained in 
them are based on public policy. (1912) 35 Mad 582 
(586) (D B) © (Vol 12) 1925 Sind 66 (56) : 18 Sind L B 
16 (D B) © (Vol 8) 1921 Mad 455 (466). 

[2] All contracts to evade the provisions of the 
Excise rules are altogether illegal and void, (1911) 12 
Cri L Jour 11 (12) (D B) (Cal). 

[3] Contract to supply liquor on credit held illegal. 
(Vol 30) 1943 Smd 219 (221) : I L E (1943) Kar 350 
(D B). 

[4] Agreement to make over excise shop return 
for certain profit — Agreement is void being contrary to 
Buie 143 framed under S. 89 of Bihar & Orissa Excise 
Act (II of 1915). (Vol 30) 1943 Pat 374 (376) : 22 Pat 
334 (D B). 

[6] A contract for the sale of fermented liquor, by a 
person who has not obtained a license under Bengal 
Act VII of 1878, is illegal and therefore void. (1889) 16 
Cal 436 (442) (D B). 

[6] Section 12 of the Madras Abkari Act does not make 
a lease for tapping toddy to an unlicensed person illegal. 
(Vol 8) 1921 Mad 456 (466). 

[7] A sub-lease of a license to manufacture and sell 
country liquor given in violation of condition of such 
license is forbidden by law. (1888) 10 All 577 (579) 
(D B). 

[8] An agreement sub letting the right to vend ganja 
in contravention of license is illegal. (Vol 4) 1917 Mad 
852 (853). 

[9] Where without obtaining previous sanction of 
Collector, as was necessary under the rules of license to 
sell arrack, a license-holder agreed to sub-let and sell 
arrack to sub-lessee, it was held that such agreement 
was illegal and therefore unenforceable. (1903) 26 Mad 
430 (433) (D B). 

[10] Sub-lease of salt pans in contravention of 
conditions of lease is unenforceable at law. (Vol 9) 1922 
Bom 78 (78) : 46 Bom 651 (D B) © (1909) 33 Bom 636 
(641) (D B). 

[11] Mere admission by an excise licensee of an 
unlicensed person to partnership is not pecessarily 
unlawful. (1898) 11 0 P L K 62 (63) © (Vol 22) 1935 



1926 


[THE INDIAN] OONTEACT ACT, 1872 


[S. 23] 


Section 23 (coyitd.) 

Mad 896 (898) *£ (Vol 16) 1929 AU 210 (211) ; 51 AU 
606 (D B) ^ (Vol 13) 1926 Mad 218 (221). (According 
to Mysore Law, partnership by Abkari licensee is not 
illegal.) © (Vol 3) 1916 Cal 657 (657) (Vol 1) 1914 
Oudh 399 (402) : 17 Oadh Cas 193 (D B) © (1909) 6 
Mad L Tim 345 (345) (D B) © C06) 1906 Pun Be 
No. 114, page 440 (442). (Agreement of partnership to be 
illegal must be shown to be directly infringing some 
positive rule of law#) 

ISee also (Vol 16) 1929 Mad 689 (690) (D B). (Forest 
contract — Contractor forming partnership with another 
is not illegal.) © (Vol 2) 1915 Bom 244 (246) : 40 Bom 
64 (D B). (Agreement to share profits which would 
contravene the terms of license as between the Forest 
Officer and licensee is not forbidden by law.)] 

[12] A licensee of salt manufacture admitting part- 
ners but manufacturing salt himself cannot be said to 
have contravened provision of Bombay Salt Act against 
alienating benefits of license. (Vol 8) 1921 P, 0. 137 
(137) (P C). 

[13] Firm taking lease from Government for manu- 
facture of salt — One partner taking sub-partner and 
agreeing with him to pay a share out of his share — 
Sub-partner merely entitled to share having no interest 
in conduct of business or inspection of accounts of firm 
— Agreement held was not illegal. (Vol 31) 1944 Mad 
394 (395). 

[14] Section 13 of Madras Abkari Act does not prohibit 
person who has no license from holding interest in 
manufacture or vend of liquor jointly with a licensed 
manufacturer or vendor, and such partnership is not 
illegal. (1910) 20 Mad L Jour 337 (338) (D B). 

[15] If an excise licensee enters into partnership 
which has the efieot of taking away a part of the con- 
trol of the business out of his hands, such partnership 
is iUegal. (1898) 11 0 P L R 62 (63). 

[16] Licensee entering into partnership in defiance 
of Abkari Act — Contract is void. (Vol 12) 1925 Sind 
55 (56) : 18 Sind L B 16 (DB) © (Vol 31) 1944 Mad 295 
(298) ; I L R (1944) Mad 697 (DB) © (Vol 24) 1937 Nag 
250 (251) : I L R (1937) Nag 376. (Agreement prohi- 
bited by Rule 6 made under S. 62, 0. P. Excise Act.) 
© (Vol 7) 1920 Mad 270 (270) ; 43 Mad 141 (DB). 

[17] When there is no transfer of right within R. 27 
under the Madras Abkari Act, 1866, a contract of part- 
nership is not illegal. (Vol 22) 1935 Mad 895 (898). 

[18] Where a partnership was entered into by a 
licensee, after the date of bid at auction but before the 
issue of license, with another by which the other 
persoff was to bear half of the expenses of business and 
to supervise the procuring of toddy, it was held that it 
amounted to a transfer and therefore was illegal and 
unenforceable. (Vol 28) 1941 Mad 64 (65) ((Vol 23) 
1936 Mad 557* dissented from.) 

[19] Farmers of opium revenue under Government 
obtaining license from Collector for sale of opium, sub- 
ject to condition that they should not sell, transfer or 
sub-rent their privileges without Collector’s permission 
— Third person admitted as partner without such per- 
mission under agreement with him — Contract held was 
forbidden by law. (1912) 35 Mad 582 (586, 687) (DB). 

[But see (1913) 37 Bom 320 (325, 326) (DB).] 

[20] Partnership in abkari business without previous 
permission of OoUeotor — One partner successfully 
bidding — Other partner advancing money to partner- 
ship for carrying on business on promissory note — Held 
object of partnership was in contravention of cl. 27 of 
General Sale Notification, issued under Abkari Act, and 
suit on promissory note was not maintainable. 
(Vol 22) 1935 Mad 440 (442) : 68 Mad 727 (FB)©(Vol 3) 
19i6Mad 272 (273). 


5, Lease of Government tolls and ferry, — [1] 
Lease of toUs by Government — Assignment of lease 
without Collector’s previous permission prohibited by 
terms — Agreement of assignment without permission 
ofiends against covenant and not against provisions of 
S 23 (Vol 27) 1940 Bom 369 (372) : I L R (1941) Bom 
71 (DB). 

[2] Lease of Government tolls — Condition in lease 
disallowing lessee to sub-lease without prior permission 
of Collector — Breach of condition — Sub lease not held 
to be illegal or opposed to public policy Penal conse- 
quences of breach were limited to specific penalty and 
did not make sub-lease contract void. (1900) 24 Bom 
622 (625) (DB). 

[3] Partnership entered into with another person, by 
a lessee of a Government ferry, who has covenanted not 
to underlet or assign the lease without the leave or 
license of the Magistrate who granted it, is not void or 
voidable as between the partners, by reason of the 
covenant not to underlet or assign the lease. (1878) 2 
All 411 (414, 415) (FB). 

6. Agreements not forbidden by law. — [1] It is 
not forbidden by law to make an agreement to substi- 
tute a mortgage for a judgment debt if it is done with 
the sanction of the Court. (1907) 31 Bom 652 (559) 
(DB). 

[2] Subsequent mortgage of property against which 
there is a temporary injunction by a Civil Court is not 
void as it is not forbidden by law. (1887) 9 All 497 
(500) (DB). 

ISee also (1903) 25 All 431 (434) (DB).] 

[3] Assignment of his share in the profits to a 
stranger by a co-sharer in a mahal is not within the 
prohibition of this section. (*94) 1894 All W N 140 (140) 
PB). 

[See also (’94) 1894 All W N 17 (17) (DB).] 

[4] Grant prohibiting transfer to person not holding 
certain certificate — Person not holding certificate is 
not ‘legally disqualified” within S. 6 (h) (3), T, P Act— 
S. 23, does not apply to tran-fer to such person. (Vol 15) 
1928 Bang 136 (137) : 6 Rang 423 (DBl 

[6] Validity of bequest contingent upon consent of 
heirs — Such bequest is not forbidden by law. (Vol 15) 
1928 All 494 (496) = 50 All 748 (DB). 

[6] Contract of pre-emption does not ofiend against 
rule against perpetuities transferring whole village 
except a small portion to N with condition that either 
transferring his portion to stranger the other could 
pre-empt — Contract is enforceable. (Vol 14) 1927 All 
170 (172) : 49 All 527 (FB). ((Vol 10) 1923 All 5 11 : 
45 All 492 (DB) and (Vol 10) 1923 AU 614 : 45 AU 478 
(DB) overruled.) 

[But see (Vol 9) 1922 Bom 84 (94) : 47 Bom 191 
(DB).] 

[7] A covenant in a sale deed that the vendor would 
not claim ex- proprietary rights is neither forbidden by 
any law nor does it defeat the provisions of S. 7A (5), 
Oudh Rent Act or any other law and is not, therefore, 
unlawful within the meaning of S. 23. (Vol 29) 1942 
Oudh 1 (6) : 17 Luck 249 (DB). 

[8] Bond executed by a disqualified proprietor is not 
void as it does not infringe Ss. 173 and 174 bf Oudh 
Land Revenue Act, 1876. (1902) 5 Oudh Cas 256 (261) 
(DB). 

[9] Agreement in Santhal Parganas to p%y com- 
pound interest is not prohibited aud hence is not unlaw- 
ful. (Vol 17) 1930 Pat 442 (450) ; 10 Pat 63 (DB) 
© (1899) 26 Cal 238 (240) (DB), 

^ [10] The Cantonment Act does not contain any pro- 
hibition against a transfer by an owner of his right to 
continue in occupation of the house. The Cantonment 
Magistrate is not prohibited from entering into agree- 
ment that house will be vacated for military officer 
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with an intending purchaser or even an owner in posses- 
sion. (Vol 11) 1924 Bom 258 (259), 

[11] Transfers of occupancy and ordinary tenant 
rights are voidable in the manner and to the extent 
■provided for by the 0. P. Tenancy Act. Such transfers 
are not unlawful within the meaning of S. 23 and are 
not absolutely void. (Vol 12) 1925 Nag 375 (375) >5 
(Vol 13) 1926 Nag 345 (346) : 22 Nag L B 86 •£ (Vol 4) 
1917 Nag 125 (126). 

[But see (Vol 5) 1918 Nag 178 (179) : 14 Nag L E 
125.] 

[12] Bye-law of Co-operative Society that the Society 
shall not sell goods on credit to a non-member cannot 
have force of law and it cannot be brought against the 
Society suing for recovery of balance standing against 
non-member. iVol 13) 1926 Nag 463 (464). 

[13] In the absence of any statutory bar positively 
prohibiting a legal practitioner from being engaged in 
trade or business, a mortgage by a legal practitioner is 
valid and enforceable. (Vol 15) 1928 Nag 273 (275). 

[14] Baglas are herons vrhich are birds which do not 
tjome within the exceptions mentioned in the Notifica- 
tion No. 5028 S. E., dated 19th September 1902, and a 
oontraot of partnership to trade in the feathers of 
Baglas is illegal and void being against public policy. 
(Vol 16) 1929 Lah 663 (663) ; 11 Lah 8 (DB). 

7. “Defeat the provisions of any law.** — [1] 
^he words “any law** refer to substantive law and not 
to an adjectiveve law, such as the Civil Procedure Code. 
<1889) 16 Cal 504 (508) (DB). 

[2] Parties cannot contract themselves out of statute. 
(Vol 22) 1935 All 619 (619). (Contract ignoring S. 73, 
Agra Tenancy Act — Contract is void.)'® (Vol 29) 1942 
Bind 47 (49) : I L E (1941) Kar 401 (DB). 

[3] No man can exclude himself from the protection 
of Courts by contract. (Vol 4) 1917 PC 116 (118) : 42 
Bom 380 ; 45 Ind App 61 (PC), 

[See also (Vol 12) 1925 Pat 487 (488). (Agreement by 
servant not to sue for wrongful dismissal is invalid.)] 

[4] Parties by contract can neither alter statutory 
period of limitation nor statutory starting point of limi- 
tation. Such a contract is void, (Vol 21) 1934 All 661 
(675) : 57 AU 108 (F B) ® (Vol 4) 1917 Mad 892 (893, 
894) : 40 Mad 701 (DB). 

[But see (Vol 11) 1924 Cal 186 (187) (DB).] 

[5] Oral agreement to postpoce registration of deed 
of lease would defeat the provisions of the Kegistration 
Act. (Vol 10) 1923 Nag 76 (76). 

_ [0] Agreement by vendor to relinquish ex-proprietary 
rights in sir land is void as being opposed to the policy 
of Agra Tenancy Act. (Vol 3) 1916 P C 59 (61) ; 39 All 
173 : 44 Ind App 54 (PC) ® (Vol 9) 1922 All 430 (431) 
(DB) ® (Vol 4) 1917 All 111 (112) ; 39 All 645 (DB) ® 
(1910) 7 All L Jour 778 (781) (DB). 

LSee also (1898) 20 All 219 (226) (FB). (Case under 
a 7, N. W. P. Bent Act, 1881.)] 

[7] An assignment, the object of which is to defeat 
the provisions 'of the Insolvency law, is void under S. 23, 
(1906) 33 Cal 702 (709). 

[8] One creditor secretly agreeing with insolvent that 
he would give up his opposition and consent to scheme 
along with other creditors, if insolvent made third 
person execute pro-note in his favour — ^Pro-note executed 
in pursuance of this agreement is unlawful. (1897) 20 
Mad 84 (86) (DB). 

[9] Hatdhitta in favour of insolvents by their debtors 
transferred to plaintiff with debtors* consent — Debtors 
also executing %atc\itta in favour of plaintiff — Dis- 
<Jharge of insolvency proceedings — Suit upon hatchitta 
executed by debtors in plaintiff’s favour — Contract held 
was such as to defeat provisions of Insolvency Act, 
(1912) 16 Cal L Jour 162 (164, 166) (DB). • 


[10] Discharged insolvent executing pro-note for 
debts contracted prior to insolvency and not for any 
real or fresh consideration — Claim on pro-note can be 
enforced. (1936) 163 Ind Cas 858 859) (Cal). 

[11] Creditors advancing money to Official Assignee 
on condition of their obtaining priority — Agreement is 
against S 23. (Vol 16) 1929 Mad 385 (386). 

[12] Insolvent getting discharge conditional upon his 
consenting to decree being passed for all proved debts— 
Subsequently, one of scheduled creditors agreeing to 
advance loan to insolvent and to waive all claims to his 
debt in insolvency — Insolvent and^surety for him exe- 
cuting pro-note in favour of creditor for original debt 

'With interest— Suit by creditor on pro-note : Sold that 
consideration for pro-note neither defeated provisions 
of Presidency Towns Insolvency Act, nor was opposed 
to public policy, because the creditor did not seek to 
prejudice the rights of any of the scheduled creditors. 
(Vol 25) 1938 Bang 11 (13, 14) : 1938 Bang L B 19 
(DB). 

[13] Sale of Malguzari without reservation of occu- 
pancy without necessary sanction is void. (Vol 15) 1928 
Nag 232 (236) (DB). 

[14] An agreement which contravenes the provisions 
of S. 29 of the Bengal Tenancy Act to pay an enhanced 
rent of more than two annas is void under S. 23. (1897) 
24 Cal 895 (896) (DB). 

[15] An agreement by purchaser at patni sale to 
reconvey property to defaulter patnidar is void as its 
object is to defeat the provisions of S. 9 of the Patni 
Begulation of 1819. (*10) 14 Cal W N 1031 (1033) 
(DB). 

[16] Execution by creditor under Sch. Ill, para. 7, 
Civil P. C. —Mortgage by judgment-debtor without leave 
of Collector — Mortgage held void. (Vol 20) 1933 All 468 
(472) (DB). 

[17] Object of lease such that, if permitted, it would 
defeat the provisions of Bent Act — Lease is void, 
(Vol 11) 1924 Cal 57 (60) : 50 Cal 491 (DB). 

[18] Where in a partnership business, an insolvent 
enters into an agreement, but since he cannot carry out 
any business in his own name, appoints his junior son 
as a partner, the agreement being intended to defeat the 
provisions of insolvency law is absolutely void. (Vol 23) 
1936 Lah 831 (832). 

[19] A contract by a Co-operative Credit Society to 
lend money to a non-member is illegal and cannot be 
enforced (Vol 16) 1929 Lah 330 (33D (DB). 

[20] An agreement preventing a party from making 
claim to which he is legally entitled is unlawful, as it 
would defeat the provisions of law if permitted. (Vol 5) 
1918 Nag 178 (179) : 14 Nag L R 125. 

[21] An agreement to pay a tax prohibited by an 
Act of Legislature is void as it would defeat the provi- 
sions of law if permitted. (1884) 8 Bom 398 (403) (DB), 

[22] Tenant agreeing to pay to xamindar certain 

dues over and above his usual rent — Contract is un- 
enforceable as its Intention is to defeat provisions of 
Ss. 56 and 86, U. P. Land Revenue Act. (1913) 35 All 
19 (22, 23) (DB). ^ 

[23] Person effecting insurance on his younger bro- 
ther’s life has no insurable interest and hence insuranca 
contract is void under Ss. 23 and 30. (Vol 28) 1941 Lah 
33 (34) (DB). 

[24] Condition in Fire Insurance Policy that com* 
pany will not be liable after expiration of certain period 
from date of loss — Held that clause did not defeat any 
provisions of law. (Vol 21) 1934 Batig 16 (16) : 11 Bang 
475. 

[25] Purchase by decree- holder without the permis- 
sion of the Court is not void. (1909) 32 Mad 242 (253^ 
(DB). 
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[26] A clause in contract that suits arising out of 
contract should be filed in Court at particular place is 
legal. (Vol 81) 1944 Mad 47 (48). 

[27] Contract to be bound by oath is valid, provided 
Court can administer it under S. 8, Oaths Act. (V ol 10) 
1928 All 448 (444). 

[28] Agreement, even apart from Indian Oaths Act, 
by parties to a suit to abide by statement of witness, 
who is also party to suit, is valid unless fraud, etc., can 
he proved. (Vol 20) 1933 All 861 (880) : 56 All 39 (SB). 

[29] Pending grant of letters of administration the 
parties cited came to an agreement regarding certain 
arrangement with regard to the property The Court 
adopted an irregular procedure in granting probate. 
Held that illegality of the probate proceedings and its 
consequences did not vitiate the contract. (1909) 9 Cal 
Ij Jour 19 (40) (DB). 

[30] District Board taking out certificate under 
Bengal Public Demands Becovery Act — ^Execution of 
certificate by arrest of certificate-debtor— Defendant 
executing surety bond to certificate Officer agreeing to 
be liable for amount on default by debtor — Default 
occurring — Board applying in execution against surety 
— Application dismissed — Suit by Board against surety 
for recovery of amount of surety bond — Bond held was 
not hit by S. 23, there being lawful consideration. 
(Vol 24) 1937 Cal 625 (628) ; I L R (1937) 2 Cal 698 
(DB) 

[31] The provision in a contract of lease that no 
waiver shall be efiective unless it is in writing does not 
afiect the rule of law that forfeiture that has accrued is 
waived by receipt of rent. '(Vol 7) 1920 P C 190 (191) 
(PC). 

[32] Purchase of tenancy from Collector — Secret 
agreement by purchaser with another that each should 
advance half purchase money and take possession of 
half land and half profits — Such possession continued 
for'^several years — Subsequent agreement that enjoy- 
ment of land should continue as such is not illegal. 
{Vol 20) 1933 Lah 291 (292) (DB). 

_ [33] A compromise incorporated into a decree pro- 
vided that the debtors-applicants will not apply for the 
recovery of property under S. 35, U. P. Encumbered 
Estates Act. But in spite of it the debtors did put in an 
application for restoration of possession under S, 35. 
Held, that the compromise did not defeat the provisions 
of any law as the provisions of S. 35, U. P. Encumbered 
Estates Act. were ncft obligatory. (*40) 1940 Oudh W N 
1246 (1248) (DB). 

[34] Amount on pro-note to be paid at Delhi — De- 
fendant residing in u. P. and governed by U. P. Agri- 
culturists* Relief Act-Suit brought at Delhi: Held, 
that the bringing of such a suit in Delhi contrary to the 
provisions of the XT. P. Act was not illegal. (Vol 26) 
1989 Lah 498 (498). 

[35] Sanction under S. 172, Punjab Municipal Act, 
(1911) by Municipal Committee for construction of 
building involving encroachment on street — Applicant 
agreeing to pay rent for such encroachment— Case held 
to be governed by agreement wl^h was neither illegal 
nor without consideration. (Vol 18) 1931 Lah 634 (635). 

[36] An agreement by which a superior proprietor 
agreed to hold himself responsible for the Government 
revenue and the inferior one agreed to give the former 
2/5ths of the produce is neither illegal nor against 
public poh*cy. (’83) 1883 Pun Re No. 139, p. 421 (422) 

[37] Unregistered agreement to sell land followed by 
mortgage-bond by purchaser for purchase-money — 
Mortgage-bond held was not for unlawful consideration 
ail^’henoe not invalid. (1910) 5 Ind Cas 581 (582) (DB) 
i^@al)* 


[38] Acquisition of share in village or mahal, in 
which the disputed property is situated, for obtaining 
preferential right of pre-emption is not, against S. 23. 
(Vol 12\ 1925 All 358 (360) : 47 All 424 (DB). 

[39] Statute prescribing conditions of carrying on 
business — Agreements not observing such conditions 
for administrative purposes are valid. (Vol 14) 1927 
Lah 333 (334) : 8 Lah 310 

[40] Agreement nor to divide share without vendor’s 
consent is not illegal. (Vol 2) 1915 All 40 (41). 

8, Personal law. — [1] The word ‘law* in Cl. (2X 
of S. 23 means personal or customary law.- (Vol 26) 
1939 Rang 306 (312) : 1939 Rang L R 311 (PB). 

Hindu Law — [2] Agreement taking away abso- 
lutely the right to partition of members of joint family 
is unenforceable, (Vol 15) 1928 Oudh 366 (368) (DB). 

[3] An agreement between joint owners that on failure 
of ‘aurosa’ son in one line, the impartible property of 
family should go to the other line who got aurosa soq» 
would not bind the successors, such agreement being 
contrary to law. (’86) 9 Mad 499 (499) : 13 Ind App 97 

(P 0). 

[4] A stipulation as between a husband and wife to 
avoid the marriage on the breach of a condition em- 
bodied in an anie-nuptial agreement between them is 
contrary to the policy of law. (1900) 1900 Pun Re No. 
15, p. 53 (55) ^(Yo\ 24) 1937 Bom 358 (360) : I L R 
(1938) Bom 1 (DB). 

[5] A post-nuptial agreement of separation between 
husband and wife providing for maintenance of wife la 
neither opposed to public policy nor to the spirit of 
Hindu law unless it is proved to have been obtained by 
fraud, undue influence or mistake. (Vol 24) 1937 Bomr 
358 (360) : I L R (1938) Bom 1 (DB) ®tVol 18) 1931 
Nag 197 (198) : 27 Nag L R 281. 

[But see (’ll) 34 Mad 398 (401) (DB) ] 

[6] An agreement by a Hindu bridegroom not to 
marry a second wife during the continuance of his mar- 
riage with his first wife, is not immoral or opposed to 
public policy. (’08) 4 Nag L R 86 (90). 

[7] Contract by Hindu to maintain as wife a woman,, 
wbo is not his lawfully wedded wife, is contrary to public 
policy and consequently unlawful. (’12) 14 Bom L R 
647 (557, 668) (DB). 

[8] An agreement between husband and wife made on 
reconciliation, the object of which is to put an end to the 
present separation, is not opposed to public policy if it 
contemplates a future separation and promise for main- 
tenance in that event (Vol 32) 1945 Mad 36 (87). 

[9] Contract by a wife to suspend the operation of her 
maintenance decree for some time to give opportunity 
to husband to prove his willingness to maintain her pro- 
perly is not opposed to public policy. (Vol 31) 1944 Jdad 
17 (18). 

[10] A contract to give a son in adoption in considera- 
tion of the natural parents receiving an annual allow- 
ance during their lives is void under S. 23 of the 
Contract Act, as this contract, if it were capable of being, 
carried out and were recognized by the Court, would in- 
volve an injury to the person and property of the'adopted 
son and would defeat the provisions of the Hindu law. 
(’ll) 13 Beng h R (App) 42 (43, 44) *(Vol9) 1922 Bom 
382 (382) : 46 Bom 908 (DB). 

[11] Agreement by adoptee as condition precedent to 
give some property to widows brother is binding on 
adopted son. (Vol 13) 1926 All 7 (10, 14) (DB). (Per 
Mukerjt, J, — Lindsay, J,, contra.) 

[12] In absence of proof of absence of custom, con- 
tract to compensate husband for expenses of his marriage? 
upon his consenting to divorce wife is not void. (Vol 12) 
1926 Nag 111 (114). 
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[13] Custom laying down particular mode of inheri- 
tance with regard to property held by ladies of zamin- 
dar*s family and derived from the zamindar is not 
opposed to public policy. (Vol 3) 1916 Mad 102 (107) 

Muhammadan law, 

[14] In Mahomedan law marriage is a mere civil con- 
tract and an ante-nuptial agreement between the wife 
and her husband, that the husband would be liable to 
pay for her maintenance in case of dissension between 
them, is valid. (Vol 19) 1932 Lah 65 (66) *(Vol 26) 
1939 Lah 165 (165, 166) *(Vol 8) 1921 AU 152 (153) : 
43 All 650 (DB). 

[15] Mahomedan marrying two wives — Wives dis- 
agreeing — Agreement to give maintenance to one on 
living separately is valid. (Vol 15) 1928 Oudh 303 (303, 
304) : 3 Luck 603 (DB). 

[But see (’13) 37 Bom 280 (282, 283) (DB).] 

[16] An ante-nuptial agreement by a Muhammadan 
husband not to contract a second marriage is not illegal 
nor invalid as immoral or opposed to public policy or in 
restraint of marriage. (Vol 7) 1920 Low Bur 59 (60): 10 
Low Bur Rul 194. 

[17] Post-nuptial contracts are not mere nullity at 
law. But where husband stipulates in post-nuptial con- 
tract to do nothing without permission of his wife on 
pain oE immediate divorce and realization of denmohUTf 
and also to pay over to her all money he may earn, such 
stipulations would be illegal as opposed to public policy. 
(75) 15 Beng L E f App) 5 (7). 

[18] Agreement for desertion on husband’s second 
marriage is opposed to Muhammadan law, (Vol 22) 
1935 Lah 902 (903). 

[19] ^ Muhammadan husband neglecting wife and 
living idle life — Agreement by husband that he will live 
respectable life and live in house approved by wife and 
her parents — Wife at liberty to divorce him on default 
of conditions — Agreement is valid and not opposed to 
public policy, (Vol 23) 1936 Lah 716 (717). 

[20] Even if the parties be Mahomedans whose per- 
sonal law allows wife to purchase a divorce an agree- 
ment to advance money to a married woman to enable 
her to procure a divorce in a Court of law and marry the 
plaintifE is void as the object and consideration of such 
an agreement is unlawful and opposed to public 
policy. (*87) 1887 Pun Be No. 46, p, 97 (99 & 100). 

[21] There is nothing in the Mohamedan husbanci’s 
promise to pay a certain sum of money for the personal 
expenses of his wife during his life time which can rea- 
sonably be regarded as opposed to public policy. (Vol 16) 
1929 Lah 660 (661) : 11 Lah 85 (DB). 

[22] Charge created by a Mohamedan on unknown 
shares of one of his heirs is invalid under S. 23, as it 
defeats the provisions of Mohamedan law. (Vol 20) 1933 
All 934 (937) (DB). 

[23] It is unlawful for a Hindu to make a dedication 
in favour of a mosque as it is unlawful for an unbeliever 
to make a *Wakf’ in favour of a mosque. (*12) 16 Cal 
W N 114 (ll6j (DB). 

Buddhist law, 

^24] According to Buddhist law, a ra^n is forbidden 
by his law, that is the Vinaya, to engage in trade. 
Therefore purchasing or selling property by rahan is 
opposed to S. 23. (Vol 26) 1939 Bang 305 (312) ; 1939 
Bang L E 311 (PB), ^ - 

[25] Neither the object nor consideration of sale to 
Buddhist monk is immoral within S. 23. (Vol 16) 1929 
Bang 354 (363) : 7 Bang 677 (FB) ® (Vol 15) 1928 
Bang 3 : 5 Bang 626 overruled.) 

Parsi law, 

' [26] An agreement between ^ Pars! husband and 
wife for their leaving separate is lawful and binding. 


(Vol 8) 1921 Bom 399 (400) : 45 Bom 318 © (1899) 23- 
Bom 279 (280, 281). 

[27] Decree for divorce — Wife consenting to give tip 
claim to future maintenance — Consent, even if embo- 
died in consent order is void being against public 
policy — Wife is not precluded thereby from claiming 
future alimony under S. 40, Parsi Marriage and Divorce 
Act. (Vol 32) 1945 Bom 537 (542). 

Christian law, w 

[28] Promise by Christian to marry another when the 
person is already a married person is void. (Vol 13) 
1926 PC 27 (27) (PC). 

9. Fraudulent agreements. — [1] Omission to 
mention word ’‘fraudulent” in pleading — Still it is open 
to the Court to examine contract as whole and see 
whether it falls within mischief of S. 23. (Vol 30) 1943 
Nag 260 (262, 263) : ILR (1943) Nag 565 (DB). 

[2] Agreement between two persons to commit 
fraud on third party is void. (Vol 17) 1930 All 732 (733) 

; 52 All 1001 (DB). 

[3] Object of agreement to conceal actual Sivai 
amdani and so to reduce assessment of land revenue — 
Agreement is fraudulent. (Vol 10) 1923 Nag 76 (76). 

[4] Creditor agreeing not to sue one co-debtor if 
latter helped in realization of the debt from others and* 
to refund deposit if realization made — Agreement is un- 
enforceable. (Vol 7) 1920 Cal 515 (516) (DB). 

[5] Composition between debtor and creditors — 
Secret agreement to prefer some creditors to obtain: 
their consent to composition — Agreement is void being- 
fraudulent. (Vol 26) 1939 Sind 33 (33, 34) : ILE (1939) 
Kar 147 (DB). 

[6] Where A, a stranger, advanced money to three 
widows to enable them to make false claim of inheri- 
tance against rightful heir B, got the entire control o^ 
suit and under threats of prosecuting the suit to his 
ruin, induced B to enter into compromise of suit by 
virtue of which the widows were to withdraw the suit 
on B executing a bond to A for large sum in discharge 
of debts alleged to be due from widows to A, it was held 
that the bond was invalid and fraudulent as against B, 
(1873-74) 1 Ind App 241 (267) (PC). 

[7] Contract to prepare and supply copies of picture 
produced in England is not void as being fraudulent* 
(Vol 7) 1920 Bom 84 (85) : 44 Bom 720 (DB). 

[8] A sale made by a person with the object of de- 
feating a probable execution against him is not neces- 
sarily one made with a fraudulent and unlawful object, 
(1879-80) 4 Bom 70 (73) (DB). 

[9] Interest not awarded by decree — Agreement pro- 
viding that judgment-debtor should pay decretal amount 
with interest subsequent to date of decree — Agreement 
held was not fraudulent. (1877-78) 3 Cal 602 (609) : S 
Ind App 78 (PC). 

[10] Where the fraudulent purpose has been efiEeoted 
the maxim “in pari delicto potior est canditio possiden-^ 
tis*^ will apply and the Court will help neither party* 
But where the purpose of fraud is not carried in execu- 
tion the mere intention to defraud will not deprive the 
true owner of the property. (Vol 12) 1925 Oudh 120’ 
(123) : 27 Oudh Cas 175 (DB) ® (1909) 36 Cal 874* 
(881). 

[11] Where a case put forward in the trial Court was 
that the agreement in question was void as being 
opposed to public policy ; Held that on same facts it 
could be attacked as fraudulent in revision. (Vol 26) 
1939 Sind 33 (34) : ILB (1939) Kar 147 (DB). 

10, “Injury to the person or property of another.” 
— [1] Where one of the objects of an agreement was to 
deal with the minor’s interest in property, held that itt 
involved and implied injury to the property of the 
minor and consequently the agreement was unlawful*. 
(1935) 61 Cal L Jour 88 (89, 90). 
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[2] Mortgagor only entitled to part of mortgaged 
property — Mortgage is not invalid. (1908) 12 Cal W N 
94 (96) (DB). 

11. Immoral agreements. — [1] Where a transac- 
tion, though completed, was intended to be for consi- 
deration, it can be impeached if the consideration is 
immoral, and it makes no difierence whether the trans- 
action is executed or executory. (1905) 28 Mad 413 
<418) (DB). 

[2] Where object of transfer is immoral, no interest 
in property passes. But the principle of equity prevents 
Court from giving aid to person guilty of immoral con- 
duct. (Vol 20) 1933 Bom 209 (212) (DB) ^ (Vol 3) 1916 
Cal 266 (269) : 43 Cal 115 (DB). 

[3] Court has power to dismiss a claim which is 
tainted with immorality, though such a plea may not 
he taken by either party. (Vol 17) 1930 Mad 647 (649) 
(Vol 20) 1933 Mad 187 (189). 

[4] Where the consideration for a pro-note is immo- 
ral, the question whether the consideration failed or 
not would be immaterial, as the agreement would be 
void under S. 23. (1903) 13 Mad L Jour 7 (8). 

[5] Agreement to pay dastoori or commission on 
purchases is unlawful being immoral and opposed to 
public policy. (*10) 1910 Pun L RNo. 189 page 538 (639) ; 
1910 Pun Re No. 91, 

[6] Money borrowed for immoral purposes on promis- 
sory note — Note containing no recital as to purpose — 
No proof that creditor knew of the purpose — Lending 
cannot be said to be vitiated by immorality. (Vol 9) 
1922 Mad 181 (182, 18S) : 45 Mad 778 (DB). 

[7] A contract to pay brokerage is neither immoral 
nor opposed to public policy. (1921) 60 Ind Cas 727 
<728) (Lah). 

12. Public policy — [1] Public policy means res- 
triction by law of freedom of contract or private deal- 
ings for the good of community — It is variable and 
fluctuates with circumstances of the time. (Vol 27) 1940 
Bom 369 (372, 373) : I L R (1941) Bom 71 (DB). 

[2] Public policy reqaires that men of full age, and 
vcompetent understanding, shall have the utmost liberty 
of contracting and that their contracts, when entered 
into freely and voluntarily, shall be valid and that Court 
ehould not interfere with this freedom of contract, 
<Vol 12) 1925 Oudh 120 (124) : 27 Oudh Cas 175 (DB). 

[3] Just as a contract may be invalid because it is 
■contrary to public policy in its substance or in its pur- 
pose, so it may be invalid because it is contrary to pub- 
lic policy in respect of the coercive method of its 
procurement. This is, perhaps, the true underlying prin. 
niple and this general rule has been reduced so far as 
possible to specific rules. Where the instrument of 
coercion is the doing or threatening of wilfully illegal act 
of any description, it retains the name of coercion in 
Indian Statute. But even though the instrument ofooer- 
oion is not, thus, in itself, illegal, as in the case of a threat 
of prosecution, it may amount to undue influence and the 
enforcement of a contract so procured may nevertheless 
be held, in appropriate cases, to be contrary to public 
policy. (Vol 32) 1945 Oal. 218 (239) (DB). 

[4] The Courts ought to be very cautious in deciding 
question of public policy, and though, with the deve- 
lopment of public opinion and morality, the doctrine 
must be applied with necessary variation, each case has 
to be decided on its own facts. (Vol 18) 1931 Pat 22 
<24) (DB). 

[6] The question whether a contract is opposed to 
public policy or not is to be decided on general principles 
only, and not by any consideration of the terms of 
particular contract. (1909) 32 Mad 185 (190) (DB). 

[6] The doctrine of public policy will not be extended 
i>eyond the class of cases already covered by it. The 


Courts cannot invent new heads of public policy (Vol 21) 
1934 Cal 328 (339) : 61 Oal 80 (DB). (Doctrine does 
not apply to case of appointment of servant for a term.)© 
(Vol 18) 1931 Pat 22 (24) (DB). (Payment of commis- 
sion by debtor to agent of creditor, who facilitates trans- 
action of heavy loan is legal.) © (Vol 10) 1923 Cal 164 
(156) (DB).© (1911) 6 Low Bur Rul 1 (2) (DB) 

[7] A person who asks a deed to be declared invalid 
asbeing opposed to public policy must prove the grounds 
which would bring it under S. 23. (Vol 28) 1941 Mad 
727 (730). 

[8] A transaction, to be void as being against public 
policy, must be found as a fact, in its inception, to 
amount to or involve an illegality or be of such najbure 
that, if permitted, it will defeat the provisions of the 
law. (1902) 4 Bom L B 948 (950) (DB). 

[9] The plea that a contract is void as being opposed 
to public policy and illegal, may be raised for the first 
time in arguments though not pleaded, (Vol 10) 1923 
Mad 626 (627) (DB). 

[10] The question of public policy is one of law and 
even when the facts have not been fully pleaded by the 
parties, the Court will deduce them from evidence and 
apply the doctrine of public policy. (1910) 6 Nag L R 
148 (151). 

[11] Plea, as to deed being invalid as opposed to 
public policy is one of mixed law and fact and cannot 
be raised for first time in second appeal. (Vol 28) 1941 
Mad 727 (731). 

[12] Contract opposed to public policy — Either party 
cannot enforce. (Vol 10) 1923 Mad 626 (628) (DB). 

[13] If in contract part of consideration is void as 
being opposed to public policy, or one of its essential 
conditions could not be complied with, then it becomes 
unenforceable. (Vol 5) 1918 Bom 170 (170) : 42 Bom 
339 (DB). 

[14] Money paid under agreement opposed to public 
policy can be recovered. (Vol 5) 1918 Oal 409(410) (DB). 

[15] Sections 23, 26 and 27 of the Contract Act 
cannot be regarded as exhausting all instances of agree- 
ments which are contrary to public policy. (Vol 11) 1924 
Oudh 404 (405) : 27 Oudh Cas 100. (Person binding 
himself by agreement to associate for whole of his life 
only with certain body of his fellow-men is contrary to 
public policy.) 

13. Agreements opposed to public policy. — [1] 
The following agreements have been held to be opposed 
to public policy : 

*(a) Contract for wholesale supply of rice in contraven- 
tion of terms of license. (Vol 10) 1923 Blad 626 (628) 
(DB). 

(b) Agreement that judgment debtor should pay Bs. 6 
out of Rs. 41 of his salary to decree-holder. (Vol 28) 
1941 Bom 389 (392) : I L R (1941) Bom 416. 

(o) Contract to sell not less than certain quantity of 
intoxicating drugs every year. (1906) 3 All L Jour 802 
(804). 

(d) Agreement by father to give up entirely the 
custody and control of his child to mother. (Vol 16) 
1928 Cal 600 (601) : 65 Oal 730 (DB). 

(e) Transfer of decree with object to defraud other 
creditors. (Vol 11) 1924 Mad 189 (191) (DB). 

(f) Alienation of swastimchanam service inam lauds# 
(Vol 9) 1922 Mad 197 (198) : 45 Mad 620 (EB). 

(g) Arrangement to secure one creditor advantage 
over others. (1906) 16 Mad L Jour 418 (419) (DB). 

(h) Contract for carrying mail not transferable — Con- 
tractor D entering into partnership with P — Partnership 
dissolved — D to transfer lorries to P and also to get 
contract transferred to P — On failure to transfer con- 
tract, D to maintain dentinuance of contract for P — 
Contract held void being opposed to public policy. 
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<Vol 30) 1943 Nag 260 (262, 263) : I L R (1943) Nag 
565 (DB) 

14. Champerty and maintenance. — [1] Cham- 
perty, under English law, is something against good 
policy and justioe; something tending to promote 
unnecessary litigation; something immoral in law, and 
to constitute which a bad motive, in the same sense is 
necessary. (1863) 8 Moo Ind App 170 (187) (PC). 

[2] The English law of champerty is not applicable 
an India (1873-74) 1 Ind App 241 (265) (PO)'5(Vol 24) 
1937 Mad 161 (162) : I L B (1937) Mad 584 (DB) 
(Vol 13) 1928 Mad 437 (438) (DB) © (Vol 10) 1923 Nag 
214 (218) ® (Vol 7) 1920 Lah 123 (129) : 1 Lah 124 * 
(1893) 20 Cal 843 (847) : 20 Ind A.pp 112 (PO)®(1876-77} 
2 Cal 233 (255) : 4 Ind App 23 (PC), 

[3] Tht-re is no law in India which would make 
agreements, which would, under English law, be called 
ohampertous, void. (1908) 35 Cal 420 (426) : 35 Ind 
App (PC) •© (Vol 32) 1945 Oudh 152 (158) : 20 Luck 
194 IDB) © (Vol 17) 1930 Lah 392 (393) (DB)'Ji(Vol 11) 
1924 P 0 162 (173) : 62 Ind App 1 : 48 Mad 230 (PC)*© 
(Vol 11) 1924 Mad 877 (879) * (Vol 8) 1921 Oudh 207 
(208) : 24 Oudh Gas 313©iVol 7) 1920 Nag 69 (71). 

[4] The ground, upm which agreements, which are 
champertous, or agreements for maintenance, have been 
held to be void, in this country, is that they are contrary 
to pnblio policy, or are considered to be immoral and 
against public policy. (1874) 13 Beog L R 630 (548) (DB). 

[See also (Vol 24) 1937 Mad 161 (162) : I L R (1937) 
Mad 584 (DB) ] 

[5] In deciding whether a particular transaction is 
vitiated under this section, the Courts are to consider 
whether the transaction is merely the acquisition of an 
interest in the subject of the litigation bona fide 
entered into or whether it is an unfair or illegitimate 
transaction, got up for the purpose merely of spoil or of 
litigation disturb mg the face of families, and carried on 
from a corrupt and improper motive, (1880) 5 Cal 4 (6) 
(DB) * (Vol 18) 1931 Cal 144 (149, 150) (DB). (Lessee 
carrying on litigation on lessor’s behalf — Transaction, 
if got up from corrupt motive is against public policy.) 
*(1911) 33 Ml 626 (628) (DB) * (1873-74) 1 Ind App 
241 (265) (PC). (Court will consider whether transaction 
is bona fide or illegitimate.) 

[6] A contract is opposed to public policy being a 
champertous one, if it is unfair or illegitimate transac- 
tion, got up for the purpose, merely, of spoil or of litiga- 
tion, disturbing the peace of families, and carried on 
from a corrupt and improper motive, or i*. a gambling 
in iitigatim. (V)l 23) 1936 Rang 491 (492) : 14 Rang 
392 (DB) * (Vol 25) 1938 Lah 23 (28) * (Vol 20) 1933 
Bang 418 (421 (DB) * (Vol 11) 1924 Mad 877 (879) * 
(Vol 8) 1921 Nag 135 (136)*(192l) 61 Ind Gas 884 (885) 
(Nag) * (1921) 59 Ind Gas 10 (12) (Bom)* (Vol 5) 1918 
All 371 (3r2)*il889) 11 All 57 (73) (DB) (A executed 
a bond for 25,000 rupees in consideration of B obliging 
to defray expenses of appeal — Held thit the contract 
was void, as it am lunted to gambling m litigation.) * 
(1874) 13 Be .g L R (Note) 516 (519) (DB). 

[7] Agreements »o finance litigation in consideration 
of having share of property, are not per se opposed to 
public policy. They may be so, if the object of the 
agreement is an improper one, such as abetting 
unrighteous suits or gambling in litigation. (Vol 18) 
1931 P G 100 (104) (PC)* (Vol 25) 1938 Lah 23 (27, 28) 
®{Vol2l) 1934 Lah 1017 (1018) * (Vol 21) 1934 Rang 
346 (347)* (Vol 15) 1928 Mad 437 (438) (DB)* (Vol 13) 
1926 Lah 43 (44. 45)*(1926) 93 Ind Oas 959 (960) (DB) 
(Lah) * (Vol IL) 1924 P 0 162 (174) : 48 Mad 230 : 52 
lad App 1 (PC) * vVol 11) 1924 Oudh 234 (236) : 24 
Oudh Oas 368 * (Vol 10) 1923 Sind 50 (51) : 16 Sind 


L R 278 (DB)* (Vol 7) 1920 Lah 123 (124) : 1 Lah 124 
* (13) 1913 Pun L R No 98, page 359 (360, 361) * 
(’06) 1906 Pun Re No. 26, p 96 (101) (DB) * 1905) 27 
All 271 (290) : 32 Ind App 113 : 8 Oudh Oas 155 (PC)* 
(1893) 20 Cal 843 (847) : 20 Ind App 112 (PC) * (1880) 
5 Cal 4 (6) (DB) * (1876) 2 Cal 233 (257) : 4 Ind App 
23 (PC). 

[See also (Vol 4) 1917 P C 58 (60) (PC). (Deciding 
against party because he was financed by somebody else 
is unsound )] 

[8] In a suit to recover money, given to finance 
litigation, plaintiff must prove the agreement to be just 
and equitable. (Vol 21) 1934 All 1023 (1024). 

[9] Where A agrees to pay B a certain sum of money, 
in consideration of B supplying funds to A, and other- 
wise assisting him in a litigation, but when B claimed 
the money. A contended that there was no considera- 
tion and that he was bound to pay only the actual 
expenses incurred by B; overruling A's contention, it 
was held, that B was entitled to recover the amount 
which A had agreed to pay. (1932) 138 Ind Oas 900 
(902) (PC). 

[10] Where an agreement to finance litigation upto 
the High Court is entered into, the mere fact that no 
appeal was lodged, as it became unnecessary to do so, 
does not enable the party fo evade his obligations. 
(Vol 21) 1934 Lah 1017 (1018). 

[11] Agreement by N, as agent of P, to give loan to 
K — K promising to grant lej-se of his zemindary to N 
— K getting loan from another person and granting him 
lease— N suing jBTfor specific performance of agreement 
— After N’s death his heir assigning N's interest under 
agreement to .F — Assignment, held, Wds not void for 
champerty. (1861) 8 Moo Ind App 170 (188) (PC). 

[12] Where a claimant to property, unable to fight 
out his own case, engages another person to act and 
represent him wherever necessary and promises certain 
sum to him on success of suit, such agreement is not 
champertous or void as against public, policy. (Vol 23) 
1936 Ring 491 (493) : 14 Rang 392 (DB). 

[13] An agreement, taken by a pleader, that he shall 
_ bo given part of the property, in dispute, in the suit, in 

which he is engaged, must, necessarily, be contrary to 
public policy, and therefore, unlawful. (Vol 12)1925 Bom 
470 (471) : 49 Bom 619 (DB). 

[14] Where, suit is not a speculative one, any agree- 
ment about it is not champertous. (Vol 9) 1922 Upp 
Bur 12 (14) : 4 Upp Bur Eul 104 

[15] A speculative sale is not bad, on the ground of 
being against public policy, (1895) 18 Mad 374 (378) 
(DB). 

[16] Transferee’s claim to recover property, which 
he has brought by paying costs of suit, is a speculation 
in lit gation, but, it is not of such a nature as to*be ren- 
dered invalid in law. (Vol 12) 1925 Oudh 71 ^72). 

[17] Champertous agreements are, in their essence, 
speculative; and fairness or otherwise of a particular 
bargain is to be decided regard being had to the value of 
property and the commercial value of claim The proper^ 
tion to be retained by the claimant is an important 
matter to be considered while judging the fairness of a 
bargain made at a time when result of litigation is pro- 
blematical. (Vol 27) 1940 P 0 19 (23) : IDR (1940) Lah 
1 : 1 L R (1940) Ear (P 0) 63 ; 67 Ind App 50 (P C). 

[18] Where the reward stipulated was out of all pro- 
portion to the actual expenses incurred, held, that the 
agreement was unconscionable and therefore illegal as 
against public policy. (Vol 13) 1926 Lah 43 (45) * (Vol 
25) 1938 Lah 23 (25, 26) * (Vol 11) 1924 Rang 48 (51): 
l:Rang 685 (DB). (Finanoer getting five times his 
moneys advanced — Agreement held to be unfair). * 
(1889) 11 All 128 (135) (DB). * (1889) 11 All 118 (118, 
119) (DB) * (1874) IS BengL R495 (502, 605)'. (DB). 
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[See however (Vol 16) 1928 Mad 437 (439) (DB). 
(A bargain, in which the reward is largely in excess of 
the expenses incurred, is not, necessarily, an uncons- 
cionable bargain rendering it champertous.)] 

[19] Money advanced for prosecuting appeal to Privy 
Council — Reward stipulated for unconscionable — 
Decree for money, actually advanced with interest, is 
a correct decree. (1893) 16 All 352 (358, 359) : 20 Ind 
App 127 (P 0) iji (1889) 11 All 128 (135) (DB) * (1889) 
11 All 118 (119, 126) (DB). 

[20] Agreement to finance litigation and receive half 
of decretal amount is pnma facte inequitable and op- 
posed to public policy. (Vol 21) 1934 All 1023 (1024). 

[21] Agreement to finance defendant’s partition suit 
by plaintiff in consideration of defendants giving half of 
his share — Agreement, held, an unconscionable and ex;- 
tortionate bargain and opposed to public policy. (Vol 27) 
1940 Bom 143 (147) (DB). 

[22] Agreement to finance litigation in consideration 
of the claimant’s getting a share of property, if successful, 
but containing no provision for refund m case of failure, 
is ehampertous. (Vol 6) 1919 Mad 718 (724) (DB). 

[23] Agreement under which Mahomedan Mooktear 
interfering in affairs of Hindu family advanced money 
to carry on suit by members of that family to set 
aside alienations, made by their father, on the under- 
standing that he was to be entitled to the share of 
estate, recovered from purchasers in the event of success, 
savours of champerty and a suit by him for t*pecifio 
performance of such agreement could not be counten- 
anced. (1911) 13 Beng L R 616 (517, 518) (DB). 

[24] Where the form of a contract is so adopted as 
to evade the effect of the transaction being stamped 
with the character of champerty, it will be set aside. 
(1869) 12 Moo Ind App 275 (309) (P 0). 

15. Stifling prosecution. — [1] Stiffing prosecution 
is well recognised as opposed to public policy. (Vol 29) 
1942 Mad 173 (174) : 43 Cri L Jour 734. 

[2] The essential element in stifling a prosecution is 
the tampering with the administration of justice by a 
private individual. (Vol 13) 1926 Oal 619 (621) (DB) ® 
(Vol 25) 1938 Oal 840 (850) ; I L R (1939) 1 Oal 241 
(DB) * (Vol 13) 1926 Cal 455 (466) (DB). 

[3] An agreement, the object of which is to stifle a 
prosecution, is against public policy. (1904) 28 Bom 326 
(329) (DB) (Vol 32) 1945 Cal 218 (234) (DB) * (Vol 
20) 1933 Cal 196 (197) * (Vol 24) 1937 Lab 686 (687) 
(DB) (Mortgage.) ® (Vol 2) 1915 Mad 635 (636) : 37 
Mad 385 (Pro-note J »3& (Vol 13) 1926 Oudh 40 (40) Pro- 
note). ® (Vol 11) 1924 Oudh 243 (243) : 26 Oudh Oas 
378. (Pro-note) * (Vol 1) 1914 Oudh 278 (279) : 17 
Oudh Oas 213 * (1910) 6 Nag L R 148 (161). 

[4] In regard to agreements to stifle prosecutions, it 
is of the essence of the defence that the defendant 
should establish a contract, whereby the proposed or 
actual prosecutor agrees, as part of the consideration 
received or to be received by him, either not to bring or 
to discontinue criminal proceedings for some alleged 
offence. It is, of course, impossible for such a oonrract 
to be made unless both parties know of the propo-ed or 
actual proceedings. Proof that there has acually been 
crime committed is obviously unnecessary But it is 
also of course necessary that each party should under- 
stand that the one is making his promise in exchange 
or part exchange, for the promise of the other not to 
prosecute or continue proceeding, (Vol 28 j 1941 P 0 95 
(96) : I D B (1941) Ear (P C) 141 : 1 L E (1942) 1 Oal 
1 : 68 Ind App 144 (P C). 

I8ee also (Vol 24) 1937 Mad 223 (224) (DB). (Mere 
possibility of talk of criminal proceedings at some stage 


or another will not make transaction illegal.) ^ (Vol 23) 
1936 Mad 656 (658) : ILR (1937) Mad 471,] 

[5] It It be an implied term of a deed that criminal 
complaint would not be further proceeded with, then the 
consideration for the deed is unlawful, quite irrespective 
of the fact, wh» ther any prosecution in law has been 
started or there is something for which it is to be 
dropped. It is al'=(o not necessary that the agreement to 
settle crimiual prosecution should be expressly started 
as part of the consideration. It is enough if the inference 
necessarily follows from the Hence that the con'^idera- 
tion was such. (Vol 27) 1940 Pat 573(575): 19 Pat 424 (DB). 

[6] The question whether there was, or was not, an 
agreement to stiflp prosecution is one of fact (Vol 32) 
1945 Cal 218 (245) (DB). (Such an agreement will sel- 
dom be set out in paper and perhaps, more often than 
not he only an implied one.) 

[7] Transaction entered into with object of stifling 
criminal prosecution — Objf'ct achieved — Parties not in 
fiduciary relationship — Both parties in pari delicto — * 
One of the parties cannot repudiate transaction. (Vol 
25) 1938 Oudh 24 (26). 

[8] An agreement to compound a non-compoundable 
offence is forbidden by law, and when such an agree- 
ment will constitute the consideration for or be the 
object of, an agreement the latter will fail to develop into 
a contract. (Vol 32) 1945 Cal 218 (234) (DB). 

[9] Where an offence is n >n-componndable, an*agree- 
ment, the purpose of which is to compound that offence^ 
is illegal as opposed to public policy (Vol 32) 1945 
Bom 82 (84) : I D R (1945) Bom 208 (Vol 29 j 1942 
Mad 173 (176) : 43 Cri L Jour 734*(Vol 28) 1941 Pat 
349 (350). (Agreement arrived at due to criminal case.) 
©{Vol 26) 1939 Lab 98 (99) (DB)©(Vol 17) 1930 Oudh 
196 (199) : 4 Luck 669 © (Vol 13) 1926 All 270 (270, 
271) ©iVol 10) 1923 Lah 689 (690). (Money paid for 
composition of non-compoundable offence is not r^cover- 
able)©(Vol 5) 1918 Bom 170 (170) : 42 Bom 339 (DB)© 
(Vol 3) 1916 Pat 284 (288) : 1 Pat L Jour 48 (DBj © 
(1913) 40 Cal 113 (118) (DB) © (1912) 8 Nag L tt 97 
(106;©(1909) 1909 Pun L R No. 93 p. 343 (344)©(1904) 
28 Bom 326 (329) (DB). 

[10] If, even a part of the consideration of an agrees 
meat is shown to be the stifling of a non-compoundable 
offence, the agreement must be held to be void. (Vol 30) 
1943 Sind 197 (205) : ILR (1943) Kar 49 (DB)©{Vol 29) 
1942 Mad 173 (174) : 43 Cri L Jour 724. 

[11] In deciding the question as to whether the con- 
sideration for an agreement was the settlement of the 
pending criminal cases the Court cannot be confined to 
the terms of the agreement. The whole evidence must 
be examined. (Vol 27) 1940 Cal 337 (342) : I L R (1940) 
1 Cal 372 (DB). 

[12] Where the consideration for an agreement is a * 
promise not to prosecute for an offence, which is non- 
compoundable thf» agreement is not enforceable (Vol 
20) 1933 Bom 413 (414, 416) : 57 Bom b78 (DB) ©(Vol 
29) 1942 Mad 662 (662) : 44 Cri L Jour 29 : ILR (1943) 
Mad 183 (DB). ((Vol 29) 1942 Mad 173 : 43 Cri L Jour 
7U, Reversed ) © (Vol 27) 1940 Pat 683 (689) ; 19 Pat 
715 (DB)©(Vol 9) 1922 Pat 502 (503) : 1 Pat 164 (DB). 

[13] An agreement not to prosecute for a non-eom- 
poundable offence, is not enforceable only where the 
consideration for the agreement was clearly such an 
illegal promise (Vol 25) 1938 Bom 413 (414, 416)©(Vol 
9) 1922 Pat 602 (503) : 1 Pat 164 (DB)©(Vol 4) 1917 
Pat 454 (455) : 2 Pat L Jour 630 (DB). 

[14] An agreement, the consideration for which is 
the abandonment of criminal prosecution of a nou-eom- 
poundable offence, is void. (Vol 10) 1923 Cal 292 (292) 
{DB)©(Vol 27) 1940 Pat 573 (576) : 19 Pat 424 (DB)© 
(Vol 21) 1934 Pesh 105 (106) (DB) © (Vol 24) 1937 Alt 




[s. 23] 


[THE INDIAN] CONTBACT ACT, 1872 


1933 


Section 23 (cmitd,) 

S70 (372) © (Vol 10) 1923 All 504 (505, 507) : 45 All 
396 (DB). (Bond,)5'(Vol 10) 1923 Lah 689 (690). (Com- 
plaint of theft — Composition during investigation is 
’void.) (1912) 8 Nag L R 97 (104)»I'(1905) 3 Low Bur 
Eul 42 (42, 43). 

[15] Where the consideration for an agreement is 
withdrawal of a complaint for a non-compound able 
ofience, the bond is void, (1913) 40 Gal 113 (117 118) 
<DB). (Bond.)»J'(Vol 25) 1938 Cal 840 (850): ILR (1939) 
1 Oal 241 (DB) ® (Vol 23) 1936 Mad 656 '(^59) : I L R 
(1937) Mad 471. (Pro-note )© (Vol 21) 1934 All 1068 
(1069). (Pro-note.)«a&{Vol 18) 1931 All 128 (128) : 53 All 
130*(Vol 11) 1924 Pat 3Q5 (306) (DB). (Bond.) •3&( Vol 5) 
1918 Nag 181 (183). (Withdrawal of application to 
sanction prosecution under S. 195, Or. P. 0.)^'{’82) 1882 
Pun Be No. 135 p, 398 (400)‘(DB). (Deed of relinquish- 
ment.) 

[16] It is not enough that the motive which impelled 
the party, who undertook the liability under the agree- 
ment, was that a pending criminal case should be with- 
drawn. The test to ‘be applied is whether it Wis an 
express or implied term of the bargain between the par- 
ties that a non~compoundable criminal case should not 
be proceeded with. (Vol 32) 1945 Bom 82 (84) : I L B 
(1945) Bom 208 © (Vol 25) 1938 Cal 840 (850) : I L B 

1 Cal 241 (DB)*(Vol 14) 1927 All 318 (318) ; 49 
All 540 (DB). 

[17] The fact that the prosecution was actually with- 
drawn as a result of the execution of the bond does not 
necessarily show that the object or consideration 
of the bond was the stifling of the criminal case. (Vol 
25) 1938 Cal 840 (850) ; ILB (1939) 1 Cal 241 (DB). 

[18] Agreement between husband and wife, pending 
criminal case against husband by wife’s brother relating 
-to a non-compoundable ofienee, is valid, provided, it is 
made independently of the criminal case. (Vol 13) 1926 
Lah 33 (34). 

[19] Where security is given by an outsider, who is 
under no existing obligation, the consideration could be 
nothing else but withdrawing of the criminal case and 

such, the security is not entertainable in law (Vol 25) 
1938 Cal 840 (851) : ILR (1939) 1 Oal 241 (DB). 

[20] Where the withdrawal of the complaint is due 
to the debtor having executed a pronote in favour of 
-the creditor, but such withdrawal is not the considera- 
tion of the pronote, the pronote is not invalid, (Vol 14) 
1927 Lah 530 (533). 

[21] It is not necessarily unlawful to agree to with- 
draw a criminal complaint of a non compoundable 
ofienee;^ because, it may have been withdrawn because 
complainant had very little chance to succeed in estab- 
lishing his case. (Vol 16) 1929 All 456 (457). 

[22] Sale of property, for raising money, to be given 
to^ third party as bribe, to induce him to withdraw cri- 
minal charge against vendor — Vendee not party to 
unlawful agreement — Sale held valid. (1882) 8 Oal 24 
<28) (DB). 

[23] Contract for payment of money in respect of 
which a criminal prosecution is pending is not by itself 
opposed to public policy, where there is a civil liability. 
The consideration and object of such a contract is not 
illegal within the meaning of S. 23. The withdrawal of 
the prosecution in the case might be the motive but is 
not the object or consideration so as to render the agree- 
ment illegal. (Vol 18) 1931 Oal 421 (422) (DB)*(Vol 28) 
1941 Oudh 593 (596) (DB)*(Vol 25) 1938 Oal 840 (851): 
ILR (1939) 1 Oal 241 (DB) * (Vol 21) 1934 Pesh 105 
<106) iDB)©(Vol 19) 1932 Lah 541 (543) : 13 Lah 356 
(DB)*(Vol 18) 1931 Oal 416 (417) * (Vol 17) 1930 AU 
826 (826) (DB)*(Vol 16) 1929 Lah 564 (565) {DB)i3&<Vol 
16) 1929 Mad 7 (7) * (1928) 107 Ind Oaa 606 (606) 
<Lah)®(Vol 12) 1925 Lah 364 (365, 366). 


[24] A man, to whom a debt is due may take secu- 
rity for that debt from his debtor, even though the debt 
arises out of a non-compoundable oflenee, and he threa- 
tens to prosecute for that offence, provided, be does not 
in consideration of such security agree not to prosecute 
and such an agreement will not be inferred from the 
creditor using strong language. (Vol 20) 1933 Bom 413 
(416) : 57 Bom 678 (DB) (Vol 32) 1945 Cal 218 (224) 
(DB)* (Vol 27) 1940 Cal 337 (341, 342) : ILR (1940) 1 
Cal 372 (DB)* (Vol 23) 1936 Mad 656 (658, 659) : ILR 
(1937) Mad 471 *( Vol 14) 1927 Lah 231 (232) * (1926) 
94 Ind Cas 465 ^466) (DB) (All)*(Vol 13) 1926 Cal 455 
(456) (DB)*(Vol 13) 1926 Cal 69 (64) : 63 Oal 51 (DB)* 
(Vol 1) 1914 Oudh 278 (279) : 17 Oudh Gas 213 *(’06) 
1906 Pun Re No 9, p, 29 i37)*{1901) 1901 Pun Re No. 
41, p. 119 (123, 124) (DB)*(1912) 8 Nag L R 97 (104). 

[25] In oases of agreement to stifle prosecutions, the 
fact that there was a debt really due from the accused 
to the complainant, is irrelevant if the agreement to 
abandon a prosecution is part of the consideration for 
payment of the debt*. (Vol 28) 1941 P C 95 (96) ; 68 
Ind App 144 : ILR (1941) Ear (PC) 141 : ILR (1942) 1 
Cal 1 (PC). 

[26] A creditor must not, by stifling prosecution, 
obtain a guarantee for his debt. (Vol 20) 1933 Bom 413 
(416) : 67 Bom 678 (DB) * (Vol 13) 1926 Cal 59 (64) : 
53 Cal51*(DB). 

[27] If the agreement as to the civil liability changes 
the nature or the extent of the original civil liability ; 
for example, if the guarantee of a surety is introduced 
or if the liability is changed from a personal one to a 
mortgage security, this will be an indication that the 
agreement is not merely in settlement of the original 
civil liability, but that it is one made under pressure and 
in return for an agreement not to prosecute. (Vol 27) 

1940 Oal 337 (342, 343) : ILR (1940) 1 Oal 372 (DB). 

[28] A reference is invalid and the award which 
followed would be inoperative when the reference is the 
result of an understanding between the parties to 
abandon the prosecution of a non-compoundable case. 
(Vol 31) 1944 Sind 80 (81) : ILR (1943) Ear 390 (DB)* 
(Vol 21) 1934 Sind 71 (72) (DB) * (Vol 26) 1939 Lah 
187 (187) (Obiter.) * (Vol 26) 1939 Pat 291 (292) * 
(Vol 20) 1933 Oal 817 (818) (DB) * (Vol 6) 1919 Cal 
1073 (1073) (DB) * (Vol 4) 1917 Mad 607 (609) ; 40 
Mad 285 (DB) * (1911) 5 Sind L R 267 (269, 270) (DB). 

[29] If it is an implied term of the reference to 
arbitration of a civil dispute that the criminal complaint 
would not be further proceeded with, then the considera- 
tion of the reference is invalid, whether any prosecution 
had been started or not. (Vol 17) 1930 P 0 100 (102) : 
67 Ind App 117 : 57 Oal 1302 (PC). ((Vol 13) 1926 
Oal 519, Reversed.) 

[30] Where the partners agree to refer their whole 
dispute concerning the partnership to arbitration, the 
agreement does not become void under S. 23 simply be- 
cause a criminal prosecution under S. 406, Penal Code, 
is pending against one of the partners at the instance 
of the other partners, and in pursuance of such an 
agreement the prosecution is dropped. (Vol 14) 1927 
Lah 465 (466). 

[31] In case of oflence compoundable with or without 
Court’s leave, agreement between complainant or pro- 
secutor and accused, or person interested in his welfare, 
to withdraw prosecution, ‘is not against public policy 
and is therefore valid. (Vol 28) 1941 Rang 231 (233) : 

1941 Rang L R 316 * (Vol 33) 1946 Mad 80 (80) * 
{Vol 32) 1946 Bom 82 (84) : I L R (1945) Bom 208 * 
(Vol 29) 1942 Mad 173 (176) : 43 Cri L Jour 734 *(’36) 
1935 Oudh W N 653 (564) * (Vol 17) 1930 Oudh 196 

» : 4 Luck 669 * (1921) 62 Ind Cas 70 (71) (Pat) 
* (1911) 8 AU L Jdhr 498 (502, 603) * (1911) 10 
Ind Gas 189 (190) (AU). 
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[32] Compounding, on behalf of wife, a oompounda- 
ble oSence, for consideration, by husband, is legal and 
the consideration is not illegal merely because of the 
Uibsence of signature of wife. (Vol 15) 1928 Bom 305 
(306) : 62 Bom 693. 

[33] A promise to pay sum of money as compensa- 
tion for the abduction of woman is not enforceable, 
abduction being a non-eompoundable offence. (’04) 1904 
Pun Be No. 82 p. 302 (304) (DB). 

[34] Though criminal breach of trust is not com- 
poundable in British India, pro-note executed in consi- 
deration of dropping prosecution of such offence com- 
mitted in Ere cb territory, where it is a eompoundable 
offence, for consideration, payable in British territory, is 
valid. (Yol 10) 1923 Mad 708 (709, 711). 

[35] Offence eompoundable with Court’s permission — 
Compromise during pendency to refer dispute to arbitra- 
tion and withdraw prosecution — Compromise is lawful. 
{Vol 26) 1939 Lah 98 (99, 100) (DB). 

[36] Where the complaint is about a non-compounda- 
ble offence but the sworn statement disclosing an of- 
fence which is only eompoundable, the parties are at 
liberty to compound and an agreement in respect of 
such eompoundable offence is not invalid. (Vol 33) 1946 
Mad 80 (80) © (Vol 3) 1916 Cal 917 (917, 918) (DB). 

[37] The withdrawal of a false complaint inten- 
tionally lodged to coerce the opposite party to enter into 
an agreement is not good consideration for such agree- 
ment even though the offence alleged is a eompoundable 
one. (Vol 19) 1932 Lah 446 (447) (DB). 

16. Marriage contracts — [1] It is a matter of 
public importance that parents and guardians, as a 
class, should duly perform their duty as sponsors in the 
marriages of infant children and agreements which 
intend to cause misfeasance in the performance of 
this duty may be properly held void as being opposed to 
"public policy. (*89) 1889 Pun Be No. 128 p. 446 (450, 
451) (EB). 

[2] Contract of betrothal entered into by a Hindu 
parent is not void as being against public policy or 
Hindu Law, (’37) 1987 Mad W N 1274 (1277), 

[3] An agreement to pay money to the parents or 
guardian of a bride or bridegroom in consideration of 
iheir consenting to the betrothal is not necessarily im- 
moral or opposed to public policy. (Vol 13) 1926 Pat 
682 (600) : 6 Pat 646 (DB). 

[4] Consideration paid in consideration of betrothal 
agreement is not recoverable. (Vol 2) 1916 Lah 480 
(481). 

[6] Betrothal with unborn person is against public 
policy. (Vol 17) 1930 Lah 561 (664): 11 Lah 598 (DB). 

[6] A breach of betrothal agreement gives rise to a 
claim for damages. (Vol 2) 1915 Lah 480 (481). 

[7] To constitute marriage brocage contract, some 
third party must stipulate for a personal benefit to him- 
self for bringing about marriage. (’37) 1937 Mad W N 
1274 (1277). 

[8] A contract to pay money to the father of a girl 
in 'Consideration of his giving her in marriage is im- 
moral and opposed to public policy. (1909) 32 Mad 185 
(188) (EB) © (Vol 15) 1928 Nag 89 (90): 24 Nag L E 66 
© (Vol 13) 1926 Pat 582 (600) ; 6 Pat 646 (DB)© (1912) 
10 All L Jour 159 (161, 162) © (1911) 16 Gal W N 447 
(452) © (1901) 23 All 495 (497) (DB) © (1889) 13 Bom 
126 (130) ^ (*89) 1889 Pun Be No. 128 p, 446 (448) 
(EB) (Agreement with girl’s brother.) 

[But see (1890) 13 Mad 83 (88) (DB).] 

[9] Contract by A to give his daughter in marriage 

io D"$ son and to pay damages in case of breach, is 
void since it creates pecuniary interest in marriage 
4»hing place : (Vol 1) 1914 661 (652) : 37 Mad 393 

(DB) *© (Vol 22) 1935 Pesh 121 (122). 


[10] An agreement providing money payment for 
the negotiation of a marriage by a third party is void 
being immoral and contrary to public policy ; (1889) 13 
Bom 131 (136). 

[11] Where the object of an agreement is to procure 
by corrupt means, the guardian’s consent to a desired 
marriage and is, therefore, a bargain and sale of the 
minor in marriage, as it were, such agreement is void„ 
as opposed to public policy ; (’92) 1892 Pun Be No. 112 
page 385 (387) (DB). 

[12] An agreement for the purchase of a bride for- 
the son of a person who bad given bis daughter in ex- 
change for finding a wife for that person is void being 
against public policy. (Vol 17) 1930 Lah 661 (666) : 11 
Lah 698 (DB). 

[13] Agreement to pay money to a person for puc- 

suading woman to marry a person, paying money, is 
opposed to public policy. (Vol 6) 1919 XTpp Bur 2 (2) r 
3 Upp Bur Rul 119. 'v 

[14] Receiving consideration, by those who arrange 
marriages, when the money received, is intended 
benefit those persons and not for the expenses of the 
ceremony or for the benefit of bridegroom or bride, 
is against public policy and hence no suit would 
lie to enforce any agreement to that effect. (Vol 31) 1944- 
Nag 159 (160) : I L R (1944) Nag 535 (DB). 

[16] Contract for payment of money by parent of, 
either boy or girl, after performance of marriage is not 
void ah tniho, as being opposed to public policy. (Vol 6) 
1919 All 248 (248) (DB). 

[16] A promise to pay a particular sum of money or 
to settle some property on a bride or bridegroom in 
consideration of her or his marrying the son or daughter 
of the promisor is not illegal. (Vol 32) 1946 Mad 165 
(166). 

[17] Although a marriage when performed in the 
Asura form is valid, an agreement to pay money to 
the father, in consideration of such marriage, is not 
valid, and the money cannot be recovered by suit. If 
the money had been paid and the marriage solemnised, 
the money cannot be recovered back. (1909) 32 Mad 
185 (190) (EB)©(Vol 13) 1926 Pat 682 (588) : 6 Pat 646 
(DB). (WTiere the gift is actually made whether to the 
bride, the bridegroom or the father of the bridegroom 
by the bride’s parents it cannot be recovered back when 
once the marriage is solemnised, though it may not be 
enforced in a suit.) 

[18] A suit can lie to recover money already paid to 
the girl’s father, in case the marriage falls through, 
there having teen a breach of the marriage contract, 
(Vol 16) 1928 Nag 89 (90) : 24 Nag L B 66 © (Vol 20) 
1933 Lah 849 (860)©(Vol 6) 1919 Lah 36 (35) : 1919 
Pan Be No. 113 

[But see (1912) 10 All Jour 159 (161, 162).] 

[19] Money paid for arranging for marriage can be 
recovered if contract is not one of brocage. (Vol 10} 1923 
Nag 296 (296, 297). 

17. Past and future cohabitation. — [1] Future 
cohabitation is immoral consideration. Agreement hav- 
ing such consideration is void (Vol 20) 1933 Bom 209 
(211) (DB) © (Vol 12) 1926 All 437 (438) : 47 All 619 
(DB) © (Vol 11) 1924 Mad 169 (159j© (1903) 13 Mad L 
Jour 7 (12). 

[2] Where a pronote is given during the continuance 
of cohabitation there is no presumption that the con- 
sideration is future cohabitation anrt is therefore given 
lor an immoral purpose. (1903) 13 Mad L Jour 7 (9) 

[3] Although future cohabitation cannot support a 
promise as being immoral, yet there is nothing^ wrong 
in a promise made in eonpideration of past cohabitation, 
(Vol 30) 1943 Mad 263 (253) © (Vol 27) 1940 All 385 
(385) : I L R (1940) All 371 (DB) © (Vol 17) 1930 Mad 
956 (960) (DB)©(Vol 12) 1925 Oudh 636 (536}©(Vol 11) 
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1924 Bom 135 (137) (DB) 6&(1903) 13 Mad L Jour 7 (13) 
4»(1880) 2 All 433 (435, 436) (DB). (A gift made by a 
person to his kept mistress, who lived with him as his 
wife “on condition of her continuing to be his wife and 
remaining obedient to him, her husband** — which is 
followed by possession enjo>ed for a number of years, 
cannot, even assuming that consideration for it was 
illegal or immoral, be set aside, in the absence of fraud 
in enforcement of a debt created subsequent to gift. 
Such a gift cannot be held to be Immoral solely on 
strength of words used in deed of gift, where donor 
had children by his mistress and his object in making 
it appears to have been her continuing to remain with 
him and discharge her duties to such children rather 
than continuance of their illicit intercourse.) li* (1875-77) 
1 Ail 478 (479, 480) (DB). 

[But see (Vol 25) 1938 Pat. 502 (503, 504) ; 17 Pat 
308 (DB)*(Vol 20) 1933 Bom 209 (211) (DB) '5‘(Vol 17) 
1930 Mad 239 (239, 240)*(Vol 7) 1920 Bom 142 (143) : 
44 Bom 542 (DB) ] 

[4] Where a bond executed for payment of loan is 
taken by creditor in name of his concubine’s mother, 
debtor is not entitled to plead unenforoeahility duejto im- 
moral consideration. (Vol 7) 1920 Mad 198 ^201) (DB). 

[5] Where adultery was not without consent or con- 
nivance of the husband, a contract, for which such ad- 
ultery forms the consideration, is not illegal. (Vol 15) 
1928 Pat 375 (386). 

18. Prostitution [1] Knowingly letting a house 

to a prostitute with the object of her carryingion there- 
in prostitution is immoral and contrary to public policy; 
and a landlord who, knowingly, so lets quarters to a 
prostitute cannot recover the rent in a Court of law. 
(1909) 31 All 58 (68) (DBl *tVol 8) 1921 Cal 486 (487) 
(DB) * (*u4) 1904 Pun Ee No 66, p. 185 (185). 

ISee (’98) 1898 Pun Be No. 2 p. 2 (3) (DB).] 

[2] Money lent for the purpose of assisting the bor- 
rower to visit brothels and bring in prostitutes- cannot 
be recovered in a Court of law. (Vol 5) 1918 Cal 399 
(399, 400) (DB). 

[3] A custom among the prostitutes that if one of 
them contracts a marriage, she forfeits all rights in her 
original family, in other words that she becomes practi- 
cally an outoaste, is opposed to public policy and is 
immoral and consequently unenforceable in the British 
Indian Courts. (Vol 15) 1928 Dah 516 (520) ; 9 Lah 
428 (DB). 

[4] No suit would lie by an adopted daughter of a 
dancing girl for accounts or a share in the profits of an 
immoral and illegal partnership. (Vol 26) 1939 Mad 139 
(142) : IDE (1938) Mad 789. 

19 Adoption contracts. — [1] Agreement by 
widow, whereby she undertakes not to exercise her 
power to make adoption, is void as being opposed to 
pubUc poUcy, (Vol 6) 1919 Mad 447 (462) (DB). 

[2] Agreement to pay bride to procure adoption of a 
boy is one against public policy and therefore void. 
(Vol 2) 1915 Mad 130 (131) (DB). 

[3] Contract offering inducement to one party to 
adopt a certain person on pain of losing a part of his 
property is not opposed to public policy, if the parties 
intend thereby to end family trouble (Vol 12) 1925 
Mad 321 (322, 323) * (Vol 13) 1926 Mad 1093 (1093, 
1094) (DB) 

20. Religious purposes. — [1] Mahommedan 
agreeing to pay Hindu certain sum of money for pray- 
bag to God for bis success in suit— Agreement is not 


opposed to public policy. (Vol 16) 1929 Mad 812 (812) : 
53 Mad 29 (DB). 

[But see (Vol 14) 1927 All 406 (407) : 49 All 705* 
(DB).] 

[2] Agreement to perform religious rites to secure, by 
propitiation of deity, confirmation in post — Agreement 
is not opposed to public policy. (Vol 22) 1935 Nag 119 
(120) : 31 Nag. L E 229, 

[3] Agreement for consideration by a Gayawal to pay 
part of his earnings from certain ceremonies to art 
Acharya is neither opposed to public policy nor uncer- 
tain and so is not void. (Vol 3) 1916 Pat 218 (219) : 1 
Pat L Jour 639 (DB). 

[4] Agreement by Pandas of temple to share offer- 
ings to deities is not necessarily against public policy 
(Vol 10) 1923 All 56 (57) ; 45 All 79. 

[6] Agreement among Maha Brahmans regulating 
method in which offerings shall be collected or divided. 
which does not control or restrict discretion of those, by 
whom offering or gifts are made, is valid. (Vol 5) 1918 
Oudh 462 (463) : 20 Oudh Gas 265. 

[6] Sale of a share is the right to receive the offer- 
ings of a share is not opposed to public policy, if it is 
made in favour of one, who is a participant in the 
offerings, and not to a stranger. (Vol 20) 1933 Lah 223 
(224). 

2ir Agreement to indemnify surety, — [1] An 
agreement by the accused with the surety who gives bail 
to him, that he will indemnify the surety if the bail is 
forfeited on account of the accused’s non-appearance is^ 
void, being opposed to public policy. (Vol 12) 1925 Nag 
59 (60) : 20 Nag. L E 166 ©(Vol 17) 1930 Cal 596 (597) r 
67 Cal 1093. ® (Vol 7) 1920 Cal 498 (498) © (’99) 1899- 
Pun Ee No. 1, p. 1 (4) (DB). 

[2] Bail bond forfeited due to accused’s failure to 
appear — Third person agreeing to indemnify surety in. 
case of forfeiture — Agreement to indemnify is illegal. 
(Vol 2) 1915 Cal 695 (695) (DB). 

[3] Person standing surety for another on receipt of 
cash consideration — Latter cannot recover consideration. 
(1922) 65 Ind Cas 137 (138) (DB) (Lah). 

[4] No agreement between surety and accused that 
latter would reimburse former for amount of security ort 
forfeiture — Amount forfeited — Accused, three years 
later voluntarily executing mortgage in favour of surety, 
consideration being amount forfeited— S. 23, held, did 
not apply. (Vol 25) 1938 Lah 732 (734) (DB). 

22. Office brocage agreements. — [1] A promise 
to pay money in order to procure resignation of public' 
servant with a view to promisor’s securing that appoint- 
ment is void as being an office-brocage agreement. (1907) 
30 Mad 530 (631), 

[2] It is contrary to public policy to induce public 
officers for money or other valuable consideration, to 
use their position and inffuenoe to procure a benefit. 
(Vol 8) 1921 Cal 185 (187) ; 48 Cal 427 (DB) * (Vol 3> 
1916 Cal 266 (267) ; 43 Cal 115 (DB). 

[3] Agreement to withdraw candidature for a publia 
office in oonsicteratioa for certain sum to be annually 
paid, amounts to bargain or traffic relating to public 
office and is opposed to public pohoy. (Vol 18) 1931 All 
428 (429) * 53 All 609. 

[4] Where plaintiff and defendant agreed that both 
should eventually bear costs of lamhardari suit, brought 
by both of them and that successful party should pay 
to other half the pachotra of the office, held, agreement 
was void db initio, (’93) 1893 Pun Ee No. 86 page 34& 
<347). 
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[5] Transfer of a right to conduct charity by one 
irnstee to another co-trustee for consideration, is 
against public policy, and confers no right on trans- 
feree. (Vol 25) 1938 Mad 982 (987) (DB). 

[6] Agreement to pay money in consideration of re- 
commend ation to appointing authority is against public 
policy, and, therefore, void. (Vol 20) 1933 Mad 768 
<768). 

[7] Sale of palanquin bearing service Inam is not op- 
posed to public policy. (1911) 2 Mad W N 588 (588) 
(DB). 

[8] Agreement to give share of commission, allowed 
by Government as salary for services, is not opposed to 
public policy, (T2) 1912 Pun L E No. 201, page 645 
(646). 

23. Interference with course of justice. — 

[1] Agreement between parties to assist the other in 
litigation with object of delaying execution of decree is 
opposed to public policy within the meaning of S. 23. 
(Vol 20) 1933 Ail 303 (305) (DB). 

[2] An agreement to make a disposition of property 
in the hands of the Court Receiver is against public 
policy, as an interference with the Receiver’s work, and 
is unlawful. (1912) 16 Cal \V N 114 (116) (DB). 

[3] Contract to transfer property to a person, in con- 
sideration of his giving false evidence, is void as being 
against public policy. (Vol 27) 1940 Rang 7 3 (76). 

[4] A promissory note executed in consideration of 
giving evidence is unenforceable whether the statement 
which a person may have promised to give be either 
true or false. If, however, the object and consideration 
are found to be legal and valuable, the transaction can- 
not be avoided simply because the promisee happens to 
know the reason for which the promisor had executed 
the promissory note in his favour. (Vol 25) 1938 Mad 
911 (913, 914). 

[5] Agreement to bring suit in one only out of two 
Courts, having juiisdiotion, is not opposed to public 
policy. (Vol 33) 1946 Lab 57 (61) : I L E (1945) Lah 
281 (FB) © (Vol 24) 1937 Nag 334 (335) : I L R (1939) 
Nag 641. 

[But see (Vol 22) 1935 Nag 43 (19).] 

[6] The mere fact that a part of the consideration 
for a sale of property is dependent on the result of a 
suit relating to that property, does not make the trans- 
action bad as opposed to public policy. (Vol 19) 1932 
Pat 80 (83) : 10 Pat 670 (DB). 

[7] Agreement by judgment- debtor, not to appeal 
against the decree, in consideration of certain arrange- 
ments with the decree-holder, is binding upon the par- 
ties under S. 23. (Vol 18) 1831 Nag 126 (127). 

24. Agreements creating interest against duty. 
— [1] If a person enters into a contract with a public 
servant, which he knows casts upon the public servant 
duties, conflicting with his duties as a public servant, 
the contract is void. (1909) 13 Gal W N 59 (62). 

[2] Commissioner appointed by Court, though at in- 
stance of party taking bond from latter — Bond is not 
enforceable. (Vol 10) 1923 Cal 436 (437) (DB). 

[3] Person entrusted with sale of land, and occupy- 
ing fiduciary position, using that position for interest of 
prospective purchaser for which purchaser agrees to 
pay him commission — Contract is unenforceable. (Vol 
23) 1936 Mad 641 (543). 

[4] Loan by a regimental bania to a sower is not 
opposed to public policy. (’02) 1902 Pun Ee No. 96 
page 432 (437) (DB). 

[5] Payment of money to procure exercise of private 
influence with Government is not immoral or contrary 
to public policy. (Vol 4) 1917 Pat 92 (98) (DB). 


25. Agreement betv/een client and his pleader. 
— [1] Agreements between legal practitioners and their 
clients whereby the payment of the former is contingent 
on the success of the litigation, are improper and op- 
posed to public policy. (’07) 1907 Pnn Ee No 61, page 
280 (288) (FB) ^ (’74) 1874 Pun Re No. 26, page 130 
(132) (DB). 

[But see (*78) 1878 Pan Ee No 5, page 33 (42) (DB).] 

[2] Agreement to pay vakil’s clerk for special atten- 
tion to his case is void, as against public policy. (Vol 5) 
1918 Mad 604 (504) ; 41 Mad 471 (FB). 

[3] Loan transaction between a pleader and person, 
who is not his client, is not oppo'^ed to public policy 
and is enforceable. (Vol 4) 1917 Oudh 34 (36) ; 20 
Oudh Cas 67 (DB). 

26. Benami transactions. — [1] Where a public 
servant buys property in the name of another without 
the permission of the Government, his conduct is repre- 
hensible but cannot be deemed to be against public 
policy. (Vol 10) 1923 Cal 154 (156) (DB)©(Vol 18) 1931 
Bom 269 (270, 271) (DB). 

[See also (Vol 2) 1915 Bom 280 (282) : 40 Bom 126 
(DB). (Contract, violating Government Servants’ Con- 
duct Rules not being statute, is not void as against 
law.)] 

[But see (Vol 5) 191S Oudh 157 (459) ^ (1911) 11 
Ind Cas 2 (2, 3) (All.) (Overseer obtaining, contrary to 
conditions of service and without permission, lease in 
names of his relatives.)] 

[2] Assignment of mortgage in the name of apat- 
wari’s mother is not against public policy. (Vol 4) 1917 
All 462 (463) : 30 All 51 (FB). 

[See also (Vol 31) 1944 Nag 325 (326) : I L R (1944) 
Nag 645. (Pro-note — Loan by wife of pat wan —Renewal 
not in name of husband (patwari) is not void, and is 
enforceable at patwari ’s instance) ] 

[3] Transfer of property to hanungo's wife, but 
really in favour of hanungo. is not against public policy. 
(Vol 4) 1917 All 447 (447) : 39 All 58 (DB). 

[4] Benami purchase by police-officer, while in ser- 
vice, is not void as being opposed to public policy. 
(Vol 6) 1919 Nag 50 (52) : 16 Nag L R 25. 

[5] Police-officer making benami purchase in con- 
travention of S. 33, Bombay District Police Act — Con- 
tract is void. (Vol 20) 1933 Bora 262 (265) (DB). 

[6] Plaintiff entering into agreement with defen- 
dant 1, Inspector of Land Records, to buy land in his 
circle — All transactions to be carried out in name of 
defendant 2 — Defandant 1 buying land in name of 
defendant 2— Contract held, was not opposed to public 
policy. (1911) 6 Low Bur Rul 1 (3) (DB). 

[7] Money-lending by pleader in the name of his 
wife. Question in such cases is really one of professional 
etiquette rathpr than of public policy, and contract is 
not invalid. (Vol 10) 1923 Oudh 3 (4) : 26 Oudh Gas 201. 

27. Agreement against bidding. — [1] There is 
nothing unlawful in two or more persona agreeing not 
to bid against one another at an auction sale. (1894) 18 
Bom 342 (346) (DB) © (Vol 27) 1940 Bom 369 (373) ; 
I L R (1941) Bom 71 (DB). (Public sale held for farm- 
ing out public revenues.) (Vol 20) 1933 Oudh 124 
(127) : 8 Luck 233 (DB)^(Vol 5) 1918 Low Bur 77 (81) 
© (Vol 4} 1917 Nag 62 (63) (Excise auction) (1911) 
10 Mad L Tim 338 (340) (DB)*i«(1907) 6 Cal L Jour 111 
(116) (DB)»J«(1905) 1 Cal L Jour 85 (91) (DB)4«(1889) 16 
Cal 194 (199) (DB). 

[2j An agreement not to bid against each other, with 
the object of defrauding a third person, is void. (Vol 20) 
1933 Oudh 124 (127) ; 8 Luck 233 (DB). 

[3] An agreement by intending bidders at an auction 
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•porming a ring to share the profits resulting from the 
*knoek out’ is against public policy. (Vol 30) 1943 Lah 
100 (100, 101) : ILR (1943) Lah 837 (1907) 6 Cal L 

Jour 111 (116) (DB). 

[4] Agreement among intending bidders at public 
auction, by the Government, for purpose of keeping 
down bids and dividing profits, as among themselves is 
opposed to public policv and unenforceable. (Vol 1) 1914 
Hind 165 (169, 170) : 8 Sind L R 247 (DB). 

[5] An agreement between several persons to pur- 
chase land jointly at an auction-sale, held under the 
Punjab Colonization of Government Lands Act, without 
bidding against each other, is not opposed to public 
policy. (Vol 19) 1932 Lah 32 (33). 

[6] An agreement by which one party agreed to 
withdraw his tender to postal authorities to carry mails 
on bus, in consideration of the other paying certain 
amount, is not invalid under S. 23 as being opposed to 
public policy. (Vol 33) 1946 Mad 289 (291) 

28. Monopoly. — [1] An agreement, the object of 
which is to create a monopoly is void, as being oppo=!ed 
i;o public policy. (1905) 28 Mad 520 (323) (DB). 

[2] Agreement attempting to monopolise right to ply 
on hire motor boats, tends to fix hire at artificial figure 
"ind as such is against public policy. (Vol 23) 1936 All 
112 (113). 

[3] A contract by a District Board giving a person a 
monopoly to ply lorries along a road undertaking to 
permit no other lorry proprietor to use the road is void 
being opposed to publiejpolicy. (Vol 21)1934 Lah 474 (475). 

[4] Agreement of plaintifi noc to set up business in 
consideration of which defendant promised to pay off 
certain sum for life is unlawful under S. 23 in spite of 
the fact that it was partly carried out. (Vol 3) 1916 
Low Bur 31 (54) ; 8 Low Bur Rul 389 (FB), 

[5] Grant of a monopoly in favour of a person by a 
panchayat to sell vegetables in the village is opposed to 
public policy under S. 23. (Vol 15) 1928 Lah 33 (34). 

[6] A contract purporting to be a license, granting 
exclusive right to collect hides of animals from a certain 
area amounts to granting a monopoly and is unenforceable 
by reason of S. 23. (Vol 26) 1938 Pat 473 (476, 476) : 
17 Pat 255 (DB). 

[7] Defendant executing kabuliyat in plaintiff’s 
favour agreeing to pay him specified rent for privilege 
of carrying on trade within certain area — Contract held 
was not in nature of monopoly, as lessor did not bind 
himself against giving similar lease to others. (Vol 3) 
1916 Pat 304 (305) ; 1 Pat L Jour 37 (DB). 

[8] A claim to an absolute right of sending scavengers 
In Madras to various houses and thereby to extort from 
the scavengers a certain portion of the wages earned by 
them is opposed to public policy as being an oppressive 
monopoly, and no rights arising from such claim are 
enforceable. (Vol 27) 1940 Mad 558 (569) (DB). 

29. Restraint of trade. — [1] Agreement to form 
combination of ginning factories to fix rates and to 
divide profits in certain manner is not in restraint of 
trade or opposed to public policy. (1912) 34 All 587 
(588) (DB)©(1905) 29 Bom 107 (119) (DB).* 

[2] An agreement whereby it is provided that the 
manufacture and sale of certain produce shall be distri- 
buted according to certain proportions, that the manu- 
facturing capacities of the parties to it shall remain in 
status quo, and the produce, if and when manu- 
factured, shall be sold at a particular I rate does not fall 
within S. 23. (1905) 29 Bom. 107 (119, 120, 121) (DB), 

[3] Where the Government allows a market to be 
beld on its land and restricts the admission of brokers, 
there is nothing illegal or contrary to public policy in it. 
it cannot be urged that it is against public policy because 


it places restriction upon a man’s 'right to exercise a 
trade. (Vol 1) 1914 Cal 202 (203) (DB), 

[4] Traders agreeing to carry on business among 
members of their private association only and to penalise 
the breach of condition — Agreement does not offend 
against the provisions of S. 23. (Yol 18) 1931 All, 83 
(85) : 53 All 316 (DB). 

30. Slavery bond. — [1] A contract under which 
a labourer engages to work without any payment under 
conditions which make it practically impossible for him 
to discharge the debt is wholly void. Such a contract 
is indistinguishable from slavery. (Vol 5) 1918 Pat, 249 
(250) : 3 Pat L Jour 412 (DB). 

[2] Harioahi bond executed by an agricultural 
labourer which binds the executant to daily attendance 
and manual labour until a certain sum is repaid in a 
certain month and penalises default with overwhelming 
interest is unenforceableibeing opposed to public policy. 
(Vol 3) 1916 Cai 718 (719) : 42 Cal 742 (DB). 

[3] Where a bond provided for payment of interest 
in the shape of work to be done by the executant and 
his wife and the wages to be paid were low, and there 
was no provision for repayment, it was held that it was 
a slavery bondiand unenforceable. (Vol 16) 1929 Mad 267 
(268) (DB). 

iSee also (Vol 14) 1927 Mad 818 (819) ^ (Vol 5) 1918 
Mad 917 (917). (Bond by which executant undertakes 
to work in lieu of interest is opposed to public policy,) 
•J‘(Vol 5) 1918 Cal 409 (410) (DB). (Agreement whether 
opposed to public policy is doubtful.)] 

[But see (Vol 14) 1927 Mad 531 (532) (DB).] 

[4] A contract to do gratuitous service, in lieu of rent 
for the land occupied, is not illegal as being against 
public policy under S. 23. (Vol 16) 1929 Cal 224 (224) : 
66 Cal 862. 

[5] Contract to engage dancing boy on payment of 
certain sum is not contrary to public policy. (Vol 6) 

1919 Oal 1002 (1003) (DB). 

31. Agreements not opposed to public policy. — 
[1] The following agreements have been held to be not 
opposed to public policy : — 

(a) Contract whereby Government agreed to establish 
telegraph office in certain locality, on the merchants of 
locality undertaking to make good loss in its under- 
taking. (Vol 25) 1938 Oal 151 (153, 155) : I L R (1938) 

1 Cal 463 (DB). 

(b) Contract for sale and purchase of sovereigns. (Vol 7) 

1920 Bom 251 (254, 255) : 44 Bom 6 (DB). 

(c) Agreement to pay remuneration for effeoting’settle- 
ment of civil dispute. (1912) 16 Oal W N 480 (481, 482) 
(DB). 

(d) Oontraot by carrier, exempting himself from 
liability for negligence. (1909) 32 Mad 95 (107) (SB). 

(e) Risk note exonerating railway company from 
liability except for loss of complete package, (Vol 5) 
1918 Cal 796 (797) (DB). 

(f) Sale of jajmanka brit, (Vol 11) 1924 Pat 321 
(322). 

(g) Insurance policy covering risk of death by suicide. 
(Vol 32) 1945 Oudh 152 (160) ; 20 Luck 194 (DB). 

(b) Custom of Dhadwai charging certain percentage 
on commodities sold. (Vol 14) 1927 Nag 89 (95). 

(i) Marriage performed outside British India to evade 
provisions of Sarada Act. (Vol 27) 1940 Mad 901 (902). 

(j) Partition suit among co-sharers — Award— Clause 
that none of such co-sharers should acquire interest^ in 
tenancy falling to share of another and on such acquiring 
to transfer it to such co-sharer without price — Provision, 
held, was not opposed to public policy. (1936) 163 Ind 
Gas 847 (350) (Oal). 

(k) Sale of calf for less amount on reserving right of 
pre-emption and on condition not to castrate — Agree- 
ment providing for damages for breach — Contract, held, 

243 244 A.M. 
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is not op]>osed to public policy, (Vol 2) 1915 Cal 53 (54) 
(DB). 

(l) Promissory note executed to induce witness to give 
evidence in executant’s favour. (Vol 1) 1914 Mad 366 
(367) (DB). 

(m) An agreement by a widow not to claim enhance- 
ment of the maintenance. (Vol 11) 1924 Mad 687 (688): 
47 Mad 308 (DB). 

(n) Contract of pre-emption in United Provinces. 
(Vol 11) 1934 All 400 (403, 404) : 46 All 333 (DB). 

(o) Buie providing that on death of share-holder his 
legal representative should apply for transfer of shares 
in his name, else shares would not vest in him is 
reasonable. (Vol 13) 1926 Mad 785 (786). 

(p) Where during the minority of Khatlb^ his mother 
appointed a person as deputy and the latter agreed in 
consideration therefor to pay a certain sum of money, 
held, that the agreement was not opposed to public 
policy. (1910) 8 Ind Gas 745 (745) : 9 Mad L Tim 159. 

(q) Plaintiff and defendant, owners of motor buses, 
making tenders to postal authorities to secure license for 
carrying mails — Agreement that defendant should 
secure license — Plaintiff to withdraw his tender in 
consideration of payment of money by defendant, in 
certain instalments — Agreement, held, was not opposed to 
public policy. (Vol 33) 1946 Mad 289 (290. 291). 

(r) An agreement by an executor to receive remunera- 
tion for services rendered by him, not from the estate 
bat from third person, is not unlawlul and not neces- 
sarily opposed to public policy. (1895) 22 Cal 14 (20) 
(DB). 

32. Void contracts.— If enforceable [1] In 

cases which fall under S, 23, the agreement is void 
ah initiO^ (Vol 23) 1936 Nag 268 (269) : I L B.(1937) 
Nag 94. 

[2] Where a contract is illegal being contrary to 
positive hw or against public policy, an aotion cannot 
be maintained to enforce it directly or to recover the 
value of services rendered under it or money paid on it. 
{Vol 3) 1916 Cal 266 (268) : 43 Cal 115 (DB) ^ (Vol 6) 
1919 Low Bur 71 (73, 74)*39 (Vol 1) 1914 Lah 353 (353). 

[But see (Vol 15) 1928 Mad 476 (476). (Person, to 
whom improper payment is made, if consenting party to 
payment and has the benefit of it, is liable to repay it.)J 

[3] When a transaction is entered into for an unlaw- 
ful or immoral purpose and that purpose has been 
achieved, the Court would not interfere at the instance 
of the *particeps Grimims* to relieve him from the 
legal effects of the transaction. (Vol 8) 1921 Mad 326 
(327) : 44 Mad 32^ (DB)<J«(Vol 28) 1941 Oudh 529 (555) 
3.(Vol 17) 1930 Oudh 196 (199) : 4 Luck 669. (When 
parties to contract arc in pari delicto Court will not 
help any one of them.)*3& {Vol 11) 1924 Pat 321 (322) © 
(Vol 10) 1923 Mad 626 (628) (DB)©(Vol 6) 1919 Nag 43 
(43) : 16 Nag L B 129. (Buie, in pari delicto poti(yr est 
conditio possidmitis, debars plaintiff from succeeding, 
unless he can show that illegal purpose did not go be- 
yond stage of intention.)©(1888) 12 Bom 422(424) (DB). 

[4] Where a contract is void for illegality as opposed 
to being merely nugatory, money paid in pursuance of it 
cannot be recovered unless it is still executory because 
of the maxim “ea; turpi causa non oritar actio.'* But 
where the contract is made illegal by statute, with the 
object of protecting a particular class of persons, in 
which ease restitution can be ordered. (Vol 25) 1938 
Nag 335 (344) : I L B (1939) Nag 1 (FB)© (Vol 5) 1918 
Low Bur 77 (81), 

[5] A party cannot recover money paid in respect of 
eontraet which is tainted with’ criminality or im- 

s*MMcality» even though the contract has not been per- 
iotjmed. (Vol B) 1«X6 Cal 266 (268) : 43 Cal 115 (DB)© 
iVol 6) 1919 Pat B16 (316) ; 4 Pat L Jour 542 (DB). 


[But see (Vol 17) 1930 Lah 1018 (1020).] 

[6] Where an illegal purpose of a void contract has 
been carried out even in part, a Court of equity will not 
only refuse to enforce the obligation created or to- 
res tore property given away, but will also refuse to 
grant relief by way of declaration on the principle that 
no relief could be given to a wrong doer. (Vol 3) 1916 
Pat 284 (288, 290) : 1 Pat L Jour 48 (DB). 

[7] Transferee of property for illegal purpose cannot 
get transfer annulled if intended purpose has been 
carried out. (Vol 11) 1924 Mad 849 (849). 

[See (Vol 25) 1938 Lah 732 (734) (DB).] 

[8] Where an agreement is illegal or immoral oi on© 
which is hit by S. 23, the money due under the agree- 
ment cannot be recovered by a change in the form of 
aotion based on another agreement, which is naturally- 
connected with or has for its support the original illegal’ 
agreement. (Vol 22) 1935 Cal 748 (750). 

[9] Where a deposit has been made in connectioi^ 
with an illegal contract, such a deposit can be recovered 
by a suit if the plaintiff does not rely for his claim or- 
the illegal contract. (Vol 19) 1932 Nag 32 (33): 27 Nag. 
L E 376. 

[10] Where a promissory note is void being made 
payable to bearer on demand, the creditor can sue on 
the basis of any obligation independently of the execa* 
tion of the promissory note. (Vol 15) 1928 All 371 (376): 
50 All 839 (SB). 

[11] A party to an illegal and void contract, willing: 
to perforin hia part, cannot enforce performance. (Vol 3)s 
1916 Low Bur 51 (54) : 8 Low Bar Bui 389 (FB). 

[12] Defendant borrowing money from plaintiff in- 
tending to utilise same for gambling — Plaintiff not; 
privy to this intention — Plaintiff can recover money by 
suit. (Vol 18) 1931 All 458 (458). 

[13] The right of a person who pays money to* 
another, in pursuance of an illegal agreement, to claim 
its refund is not lost by the fact that it was really due 
to the payee. (Vol 4) 1917 Mad 607 (608) ; 40 Mad 
285 (DB). (Per Walks, C. J.Seshagiri Aiyar, J. 
contra.) 

[14] Purchasers are not entitled to refund by reason 
of fact that they are deprived of the benefit of portioiu 
of what they purchased under a deed of conveyance 
which turned out to be unenforceable. (Vol 14) 192T 
Sind 62 (65) (DB). 

[15] A Court cannot decline to enforce a coutraek 
which is legal as between the parties on a mere assump- 
tion that in reality it is intended for the benefit of a 
third person, against whom a statutory prohibition to 
enter into such contract exists, (Vol 12) 1925 Lah 
65 (66). 

[16] When a contract is void because prohibited by 
statute, the Court has power to work out the equities^ 
and place the parties upon terms. No question of limita- 
tion arises in connection with the Court’s power to 
place the parties upon terms if the ‘suit is otherwise 
good. (Vol 25) 1938 Nag 335 (344) ; I L B (1939) Na^ 
1 (FB). 

[17] While it is the duty of the Court not to render 
its aid to the enforcement of transactions which are 
illegal, it is at the same time incumbent that the- 
illegality should be sufficiently proved and the facts- 
constituting illegality established. (Vol 17) 1930 Mod 
361 (363)© (Vol 12) 1925 Bang 275 (277) : 3 Rang 275, 
(Defendant alleging illegality must prove it.) © (VoI7>« 
1920 Oal 704 (705) (DB). (If illegality of transaction is 
brought to notice of Court, it will not assist the person 
invoking its aid, though defendant has not pleaded 
iUegality )©(Vo] 27) 1940 Bang 73 (74). 

[18] If the agreement is not prima facie illegal* 

Court should not >ake up such plea unless ilegality is 
pleaded. (’30) 1930 Mad W N 584 (586, 687) (DB). * 
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Void Agreements » 

Agreements void if con- 2^. If any part of a single consideration for one or more objectSj or 
tideraiion and objects nn~ any one Or any part of any one of several considerations for a single 
lawful in parL object, is unlawful, the agreement is void. 

Illustration, 

A promises to superinieud, on bebalf of By a legal manufacture of indigo and an illegal traffic in other articles, 
B promises to pay to A a salary of 10,000 rupees a year. The agreement is void, the object of A's promise, and the 
consideration for U’s promise, being in part unlawful. 


Section 23 (contd,) 

[19] Objection that contract is ill6g«xl must be con- 
sidered even though taken late. (Vol 31) 1944 Mad 387 
(387). 

[20] Although a contract is not enforceable at law, as 
being for an illegal purpose, it can form the basis of 
a prosecution. (Vol 20) 1938 Rang. 199 (200) : 34 
Cri L Jour 1255. (Money paid for bribing public servant 
— Charge of cheating with respect to that money can be 
maintained.) 

33. Contract of agency.— [1] Contract of agency 
is not by itself unlawful. When principal makes agent 
do something which is unlawful the act of the agent 
becomes unlawful. (Vol 17) 1930 Sind 9 (10) (DB). 

[2] One of several judgment debtors got an assign- 
ment of decree in name of his agent who was to be paid 
commission for executing the same against the remain- 
ing judgment- debtors. Held that suit by principal 
against agent for money realised was maintainable as 
agency was not in itself unlawful. (Vol 8) 1921 Mad 
334 (335) : 44 Mad 334 (DB). 

[3] A principal having paid money to bis agent for 
an ninlawful purpose is entitled to a loci(>s penitentiae 
till the execution of the unlawful object and the unlaw- 
tulness of the commission, he was entrusted with, could 
not be set up by the agent in defence. (1898) 1898 
Pan Re No. 63, page 218 (221) (DB). 

[4] An agent can recover from his principal the 
amounts paid by him for the principal’s gambling debt 
whether the payment was by way of adjustment of 
accounts or cash and a Mmdi executed by the principal 
in favour of his agent is for lawful consideration. (*12) 
1912 Pun L Be No. 79, p. 249 (251, 252) (DB). 

[5] As to non- liability Jof employer of agent to do a 
criminal act, sec section 224. 

34. Partnership. — [1] A partnership is prima 
facie legal, unless it is proved that the object of the 
same was illegal or that the object of the partnership 
necessarily involved something illegal or contrary to 
public policy. (Vol 17) 1930 Mad 561 (363). 

[2] A suit to recover money lent to a partnership 
which is an illegal one or forbidden by law, with the 
knowledge that it is going to be used for purposes for- 
bidden by law, is not maintainable* (Vol 23) 1936 Mad 
603 (604) 

[3] Money lent for illegal partnership but not known 
to lender to be so can be recovered. (Vol 13) 1926 Mad 
772 (774) (DB). 

[4] Illegal association — Suit by member for dissolu- 
tion and realization of his share — Per Sulaiman J. : 
Simple partition of assets can be granted — Per 
Muherji and Walsh Relief of partition amounts 
to dissolution of partnership and so cannot be granted. 
(Vol 13) 1926 All 591 (694, 597, 601) : 48 All 735 (DB). 

SECTION 24 — Synopsis 

1. Applicability and scope. 

2. Distinct Covenants — Severability, 

3. Mortgage transaction. 

' 1. Applicability and scope.— [1] One entire con- 
^deration for "two several contracis, one of them for 


doing illegal act— The whole is void. (Vol 27) 1940 Rang. 
45 (47) : 1939 Rang h R 711 (DB). 

[2] Section 24 does not apply to a transfer of immov- 
able property. (Vol 21)1934 All 246 (249) {DB)»I*(Vo] 22) 
1935 Oudh 501 (506) (DB)‘£i(Vol 17) 1930 All 1 (3) : 52 
All 338 (FB). (Where, however, the object of the consi- 
deration of the transfer is unlawful, as that word i*^ 
defined in S. 23, the transfer is not efiective.) 

[3] Section 24 does not apply to cases of an out and 
out transfer. (Vol 12) 1925 AU. 474 (476). 

[4] Section 24 has no application to a contract which 
is a single contract and has no contingent part. (Vol 24) 
1937 Rang 47 (19). 

[5] There is nothing in Ss. 23 and 24 to support the 
view that a sale, made with the \iew to defeat a pro- 
bable ejCecution, would be a sale wutb a fraudulent 
and unlawful object, and, therefore, void. (1879-80) 4 
Bora 70 (73) (DB). 

[6] Section 24 has no application to promises which 
are offered in the alternative. Such a case is expressly 
provided for in S. 58 under which in the case of an 
alternative promise, one branch of which is legal and 
the other illegal, the legal branch alone can be enforced. 
(Vol 18) 1931 All 589 (592) (DB). 

[7] The bad part may be rejected and the g 'od retained, 
A bond may be good though consideration is partly 
good and partly illegal, (Vol 20) 1933 Pat. 306 (409) : 
12 Pat 359 (DB)'i»(Vol 13) 1926 Oudh 270 (271) (DB)© 
(’ll) 10 Ind Oas 465 (465) (All). 

[8] Section 24 has no applicability to a case where 
the plaintiff is seeking to enforce an equity in respect 
of a perfectly valid security* (Vol 4) 1917 All 290 (292) : 
39 All 539 (DB). (Per Walsh 5’.)©(Vol 22) 1935 All 862 
(863) : 58 AU 230 (DB). 

[9] Whore, after the marriage, the Muhammadan 
husband agreed by a habi naina in favour of his wife 
that he would do nothing without the permission of 
his wife, that if he so did, she would be at liberty to 
divorce him, that he would pay over to her the whole of 
the money which he might earn during the time the 
marriage continued, and so on: Heldy in a suit by the 
wife to enforce such a contract, that B. 24 did not 
apply, there being nothing unlawful in the consideration 
for the agreement whether it was the marriage or the 
natural love and affection between the parties arising 
from the relation created by the marriage. (1875) 15 
Beng L R (App) 5 (7). 

• [10] Part of transaction without necessary sanction 
of Magistrate — Whole is invalid. (Vol 15) 1928 Nag 
283 (283) (DB). 

[11] Debtors executing bond with interest at high 
rate — One of them to render service without pay till 
bond becoming payable — Consideration a« to render 
service is unlawful — Contract being iadivislble is void. 
(Vol 5) 1918 Pat 249 (250) : 3 Pat L Jour 412 (DB). 

[12] Defendant agreed, by a habuliat^ to pay the 
plaintiff an enhanced rent by more than two annas in 
the rupee, thus contravening provisions of .S. 29 (b), 
Bengal IVnancy Act. The plair»tiff contended that the 
d(*er» e be «ivt*n for so much of the enbane»*d rent as 
does not exceed the two annas in tbe rupee. Ueld^thQ 
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contract was to pay the enhanced rent; the contract, 
qua the payment of the enhanced rent, did not consist 
of two parts. The contract was not severable and, there- 
fore, was void. (1897) 24 Cal 895 (896) (DB). 

[13] Pending a criminal prosecution against the 
defendant, bis pleader stood bail for his appearance in 
the Criminal Court; and to indemnify the pleader 
against any loss which he as bailee might suffer, a 
nominal sale-deed and a nominal rent-note were passed 
to the pleader’s relative, the plaintiff. In a rent suit by 
the plaintiff : Held (1) that contract for indemnifying 
the pleader for his bail-bond was illegal, and this illega- 
lity rendered sale-deed void in law; (2) that rent-note 
was tainted with same illegality which affected sale-deed 
and could not stand on any separate footing; (3) that 
agreement was indivisible agreement; part of a single 
consideration for one object was unlawful aud therefore 
whole agreement was void under S. 24, Contract Act, 
1872. (1908) 32 Bom 449 (453, 454) (DB). 

[14] Where the finding of the Court was to the effect 
that the consideration for the promissory notes was, at 
least in part, losses to the plaintiffs in respect of gambl- 
ing debts and the Court could not ascertain the exact 
proportion of such consideration; Held, the whole of 
the suit was properly dismissed. (*13) 35 All 558 (559) 
(DB). 

[15] If adultery, past or future, is consideration or 
indivisible part of the consideration for an agreement, 
such agreement is illegal and the contract would be 
void. (1905) 27 All 266 (269). 

[16] Consideration for an agreement by a person to 
pay a certain sum of money to a prostitute, if she 
allowed him to cohabit with her, is immoral and unlaw- 
ful and the contract is, therefore, void under 8. 24, 
Contract Act, although a contract to compensate made 
about past cohabitation can come under cl. (2) of 8. 25, 
Contract Act, even though the consideration for it is 
unlawful under S. 23. (Vol 22) 1935 Oudh 71 (71, 72). 

[17] Where an agreement between parties creates a 
false evidence to defeat the succession of real owner to 
property and also purports to compound a non-com- 
poundable case no suit li^ under S. 65, Contract Act, 
to recover any money advanced in pursuance of agree- 
ment. (Vol 25) 1938 Bom 54 (59, 60) (DB). 

[18] Client agreeing to pay pleader money and part 
of the suit property as Inam for “religious purposes” — 
Held, that in spite of the words “religious purposes” the 
consideration for the services of the pleader was the 
money agreed to be paid and the gift of part of the 
property in suit. Agreement being inseparable the whole 
of it was void. (Vol 12) 1925 Bom. 470 (470, 471) ; 49 
Bom 619 (DB). 

[19] Objects one of which is unlawful if inseparable 
the whole agreement is void. (’34) 1934 Mad W N 568 
(573) (DB), 

[20] Transfer of occupancy holding is forbidden by 
law and contract, a part of consideration for which is 
such a transfer, is void. (*13) IS Ind Oas 9 (10) (All). 

[21] Where it is brought to notice of Court that 
whole part of consideration for contract sought to be 
enforced was for illegal purpose, Court is bound to take 
notice of such fact and to give effect to it^ notwithstand- 
ing the fact that contract mig£it appear on the face of 
it to be perfectly legal contract and that no question 
of illegal consideration was raised in pleadings by 
defendant. (1905>27 Ail 266 (270). 

[22] Provision in a will or contract partly for illegal 
purposes can stand though not separated from valid pur- 
poses. (Vol 16) 1928 P 0 119 (121) (PC). (Case from 
Honduras and not under Indian Contract Act). 

[23] Where contract is legal and as evidence of con- 
tract something illegal is done, the whole oor^troct can- 


not be said to be illegal. Signature of one of the 
executants of pronote forged by other—^Plamtiff lender 
concurring — Intention not to cheat executant whose 
signature was forced — Contract is not wholly void— 
Plaintiff can succeed against party who had really exe- 
cuted pronote. (Vol 12) 1925 Mad 929 (931). 

2. Distinct covenants — Severability.— [1] Where 
the various promises of the two parties are quite inter- 
dependent, one large part of the contract, if void, viti- 
ate the whole. (Vol 9) 1922 TTpp Bur 9 (11) : 4 Upp 
Bur. Hul 110. 

[2] Where a part of the consideration is unlawful, 
then general rale is that when you cannot sever the 
illegal from the legal part of a contract, the contract is 
altogether void. (Vol 20) 1933 Bom 132 (134) ; 57 Bom 
278 (DB). 

[3] In an agreement, if different classes are separ- 
able, the fact that one clause is void dose not necessarily 
cause the other classes to fail. (Vol 18) 1931 Bom 264 
(265) (DBl * (Vol 20) 1933 All 468 (470). (There is 
nothing in the terms of S. 24 to prohibit the creditor 
from enforcing that part of the agreement which the 
borrower was competent to make.) ^ (Vol 17) 1930 All 1 
(3) : 52 All 338 (FB). (Where part is within competence 
of promisor, promisee can enforce the part enforceable.) 'll 
(Vol 4) 1917 All 290 (291, 292) : 39 All 539 (DB). 
(Section 24 does not render wholly invalid a mortgage 
by one deed of the mortgagor’s occupancy holding which 
by law he has no right to mortgage and his fixed rate 
tenancy which he can validly mortgage.) ^ (*10) 7 All 
L Jour 778 (781). (The compromise consisting separate 
and distinct portion is lawful excepting the unlawful 
portion.) 

[4] Agreement to pay additional rent for increase in 
area and an agreement to pay enhanced rent for release 
of an obligation by the tenant in same instrument — 
—Former agreement void — ^Validity of the latter agree- 
ment is not affected. Where in the same instrument 
there are distinct engagements by which a party binds 
himself to do certain acts some of which are legal and 
some Illegal the performance of those legal can be 
enforced. (Vol 9) 1922 Pat 171 (177, 178) (DB). 

[5] There is distinction between contract and trans- 
fer in pursuance of contract. Section 24 does not apply 
to transfers under Transfer of Property Act. Where, 
therefore, transfer of several items of properties can be 
split up and separated, the whole transaction is not 
void because one part of it is vitiated. (Vol 22) 1935 
Oudh 501 (504, 505) (DB). 

[6] Debtor alienating property though restrained under 
Sch. 3, Para. 11, Civil P, 0. — Such transfer is no trans- 
fer in law — But agreement contained in such transfer 
deed to repay money from his person is enforceable. 
(Vol 20) 1933 All 468 (470, 472) (DB). 

[7] If sale and surrender form part of same transac- 
tion but are separable, sale is not void though surrender 
is void. (Vol 18) 1931 Nag 6 (7) : 27 Nag L R 113. 

[8] Where a suit was based upon a bond for a cer- 
tain sum of: money, part of which was interest upon 
the amount covered by the first bond, and it was agreed 
in the second bond that the whole amount of the con- 
sideration as mentioned In the bond should bear interest. 
Held, that the obligee can recover such sums of money 
as in law he is entitled to recover, notwithstanding that 
part of the consideration is compound interest which 
could not, under the law in SonthalParganas, be decreed 
by Courts. (1899) 26 Cal 238 (240) (DB). 

[9] Where the sale of lands and surrender of occu- 
pancy rights therein were both contended to be void as 
being one transaction and intended to defeat the Ten- 
ancy law. Held that the surrender was separable from 
the sale and the former alone was void. (Vol 12) 1925 
Nag. 302 (304) ; 22 Nag L R 136 (DB). 
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Agreement loitliout con^ 
sidtraiion void^ unless — 


26. An agreement made without consideration is void unless — 


( l) it is expressed in writing, and registered under the law for the time being in force for the 
it is in writing and regts- registration of [documents]^ and fs made on account of natural love and 
affection between parties standing in a near relation to each other, or 
unless 


(^) it is a promise to compensate, wholly or in part, a person who has already voluntarily 
0 / IS a promise to com- done something for the promisor, or something which the promisor was 
pensate for something done f legally compellable to do, or unless 

(8) it is a promise, made in writing, and signed by the person to be charged therewith, or by 
or is a promise to pay a his agent generally or specially authorized in that behalf, to pay wholly 
debt barred by limitation or in part a debt of which the creditor might have enforced payment but 
for the law for the limitation of suits. 


In any of these cases such an agreement is a contract. 


Explanation 2. — Nothing in this section shall affect the validity, as between the donor and 
donee, of any gift actually made. 

Explanation 2: — An agreement to which the consent of the promisor is freely given is not 
void merely because the consideration is inadequate ; but the inadequacy of the consideration may 
be taken into account by the Court in determining the question whether the consent of the promisor 
was freely given. 

Illustrations. 


(a) A promises, for no consideration, to give to B Rs, 1,000, Tliia is a void agreement, 

(h) A, for natural love and affection, promises to give Bis son, I?, Es. 1,000. A puts his promise to B into 
writing, and registeis it. This is a contract. 


Section 24 (contd.) 

[10] The void part of an agreement would not invali- 
date the rest of the agreement if it could be properly 
separated from it. But where the parties thereto have 
treated the two debts as a lump sum the contract must 
be regarded as an integral one and void. (1885) 9 Bom 
176 (179) (DB). 

[11] Wrestling match — Agreement that party fail- 
ing to appear should pay ^certain sum and the winner 
should get the gate money — Former being legal and 
separate from the other illegal one, is enforceable, 
(Vol 18) 1931 Bom 264 (265) (DB). 

[12] Bond agreeing to repay money on a certain 
5ate — Further condition that if money was not repaid 
on that date the creditor to enter into possession of 
plaintiff’s cultivatory holding as a usufructuary mort- 
gagee — Whole contract is not illegal though the latter 
covenant was contrary to the provisions of the Tenancy 
Act, and the plaintiff could get money decree, (Vol 11) 
1924 All 80 (80) : 45 AU 621 (DB). 

^ 3. Mortgage transaction, — [1] While an appli- 
cation for execution waspending, the defendants executed 
a mortgage for satisfaction of judgment-debt provid- 
ing for payment in excess of the decretal amount. The 
mortgage was for an amount S and bore an interest at 
9 p. c. p, m. on the whole amount. In a suit to recover 
the amount of mortgage, with future interest, one of the 
pleas raised by the plaintiff was that so far as the pro- 
visions of S. 13, cl, (e), Dekkhan Agriculturists Relief 
Act went, the only time that could at the most be 
deleted is the clause in the mortgage as to provision for 
interest. Seld^ the money that was agreed to be paid 
in consideration of the mortgage, is the entire sum of 
money mentioned as principal in the deed along with 
interest on it and it was not permissible to split up the 
consideration. The mortgage therefore was void, (Vol 19) 
1932 Bom 237 (239) (DB). 

[2] Mortgage of occupancy holdings with other pro- 
perties legally transferable, for single consideration — 
Mortgagee given possession oh occupancy lands not 
transferable. Suit to recover possession of the remain- 


ing \a,nds-^Held that, he was not entitled to seek any 
relief in Court at all as part of mortgage contract was 
illegal. (Vol 12) 1925 All 543 (514) ; 47 All 780 (DB). 

[3] Mortgage of occupancy holding with covenant for 
indemnity if mortgagee is not paid — As the two portions 
of the deed were inseparable and the mortgage of the 
occupancy holding being illegal, the covenant also could 
not be enforced. (Vol 8) 1921 All 392 (392) ; 43 All 81 
(DB). 

[4] If a usufructuary mortgage of an occupancy 
holding is void a personal covenant to that effect em- 
bodied in the deed is also void and unenforceable. (Vol 9) 
1922 All 134 (135) : 44 All 486 (DB) © (’29) 27 All h 
Jour 479 (480). (If, however, the mortgage was to come 
into existence on the breach of a personal covenant to 
pay, the failure of the mortgage would not lead to the 
failure of the personal covenant.) i® (Vol 13) 1926 
Rang 186 (187). (Even money decree cannot be passed 
against mortgagor for mortgage which is illegal under 

S. 6 (d), T. P. Act.) 

[5] In a contract where one of several considerations 
moving from the defendant was the mortgage of rever- 
sionary interest which was illegal under S. 6 (d), T. P, 
Act: Bold, the whole agreement was void, (Vol 4) 1917 
Oudh 230 (232) : 20 Oudh Gas 155. 

SECTION 25 — Synopsis 

1. Scope and applicability. 

2. Compromise and forbearance. 

3. Transfer ‘Of immovable property. 

4. Negotiable instruments. 

5. Clause (1). 

6, “Agent generally or specially authorised 

in that behalf.” 

7. ‘Debt’, meaning of. 

8. Clause (2). 

9. Promise to perform existing obligation, 

10. Promise to pay time-barred debt— Clause (3). 

11. Explanation X* 

12. Explanation 2. 

1. Scope and applicability. — [1] Section 25 is 
intended to give effect to agreements, which would 
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(c) J finds U’s purse, and gives it to him. B promises to give A Ks. oO. Tlii-a is a contract. 

(d) J -supports B's iniant son. B promise^ to pay A*s expenses in so doing. This is a contract. 

fe) A owes B E&, 1,000, but the debt is barred by the Limitation Act. ‘^igns a written promise to pay 
lis. oOO on account of the debt. This is a contract. 

ff) 1 agrees to sell a liorse worth Rs. 1,000 for Rs. 10. A's consent to the agreement was freely given. The 
am’et.ment Is a contract, notwithstanding the inadequacy of the consideration. 

fff) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A deciesa that his con-^ent to the agreement was 
freely given. The inadequacy of the consideration is a fact which the Court should take into accounl in considering 
whether or not A's con«!eat was freely given, 

[a] Substituted by ihe Amending Act, 1S91 (12 [XII] of 1891), for “assurances.” 


Section 25 (contd.) 

otherwise be void as being without consideration. (Tol 8) 
1921 Lah 20o (207) : 2 Lah 263 (DB). 

[2] This section is exhaustive; so that, instances of 
agreements wanting in contractual capacity, agreements 
by bankrupts, after they bad obtained final discharge 
to pay tbeir debts, and promise to imy time-barred 
debts cannot be placed on the same footing, as done in 
English law. Certain agreements, like agreements to 
pay time barred debts, are made valid under Indian 
law; while they are illegal contracts under English law. 
(1906) 16 Mad h Jour 422 (426). 

[3] An agreement without consideration is void under 
this section and therefore, it cannot be enforced. 
IVol 14) 1927 Mad 1102 (1102)»J< (Yol 16) 1^29 Lah 
169 (170) (DB), (Agreement without ^consideration in 
favour of adopted son by adoptive father not to alienate 
his property is void.)© (1913) 24 Mad L Jour 355 (.357) 
(PC). (Hypothecation bond.)© (1875-77) 1 All 309 (310). 
(Mortgage.) 

[4] Mortgage of mortgagee rights for sum due on 
previous accounts which was time-barred — Mortgage 
not completed — Suit for recovery of amount held not 
to lie, there being no consideration for mortgage and 
there being no express promise to pay in the mortgage 
deed as required by S. 25 (3). (Yol 23) 1936 Lah 164 
(165). 

[5] A bond given by a person arrested in execution 
of a decree for money, passed by Court having no juris- 
diction, to tlie holder of such decree, for the decree 
amount plus the cost of stamp paid for him, in order 
that he might be released from such arrest, is one given 
under decree and executed wfitbout eonsideraticn. The 
tomall sum paid for the stamp not being in any legiti- 
mate sense of the term “a consideration,” such a bond 
is void. (1882) 4 All 352 (354, 365) (DB). 

[8] Woman living in adultery with a Hindu till his 
death is not entitled to maintenance from estate. 
Bromise^ by the widow to pay maintenance to such 
woman is not valid as it is not supported by consi- 
deration. (Yol 9) 1922 Oudh 27 (28) : 25 Oudh Cas 146. 

[7] Defendant had agreed to pay, out of his pocket 
certain sums proportionate to the value of goods im- 
ported by him, to a charitable society. As such sums 
were in arrears, he executed a hatchita in favour of 
society promising to pay the sum with interest. In a 
suit on hatchita, it was held that the xjromise to contri- 
bute out of his pocket was unenforceable as being with- 
out eonsideiation and that it was merely a voluntary 
promise. (Yol 24) 1937 Pat 358 (369, 360) (DB). 

[8] An agreement executed by the father after bis 
son’s marriage that he would pay maintenance to the 
son’s wife on the happening of certain event was held 
to be one without consideration, (’ll) 1911 Pun L B 
No. 245, page 910 (911, 912). 

[9] An^ agreement to take less than what is due and 
to give time for payment being without any consi- 
deration is a mere midum factum^ and cannot be 
binding m law. Section 63 cannot validate such an 
agreement as that section cannot override the provi- 


sions of S. 25. (Yol 15) 1928 Bang 144 (144) : G Rang 
191 (DB). 

[See however (Yol 12) 1925 Mad 660 (666). (Agree- 
ment to give up a portion of claim needs no considera- 
tion.)] 

[10] Subscriptions were raised from persons of the 
caste of plain tijS and defendant for festival but it was 
not in consequence of any prior agreement by defen- 
dants that plain tiS incurred obligations. There was not 
any promise by defendants to compensate plaintiff for 
something done by him for defendants. Held, tlie pro- 
mise by defendants to pay was purely voluntary for no 
legal consideration and payment could nob be enforced 
as payment of money due under contract. (Yol 10) 1923 
Mad 330 (330). 

[11] A bond remains valid though the consideration 
was not paid in full; the bond is operative to the extent 
of the sum actually advanced. (Yol 8) 1921 Cal 435 (440) 
(DB). 

[12] Where a newly admitted partner, along with the 
existing partners, aokiiowdedges a debt due from the 
partnership to their creditor there is oonbideration for 
the new partner’s undertaking to pay the debt. The 
new partner obtains the promise of a partnership as the 
condition of his liability. (Yol 30) 1948 P 0 147 (152) : 
I L R (1944) Ear P 0 85 (P C). (Reversing (Yol 26) 
1939 Pat 323.) 

[13] Where the manager of a firm writes an account 
demanded by the servant for ihe purpose of knowing 
his remuneration and the manager states it for the 
purpose of enabling the servant to know it, it was held, 
that this was a case of a promise made to pay the balance 
for a good consideration. (Vol 21) 1934 P 0 144 (147) 
(PC). 

[14] Where an arrangement has been urrivod at be- 
tween certain members of the family that is designed In 
promote peace and good will among certain of its mem- 
bers, this, by itself, is a good consideration to support 
the transaction. In cases of family arrangements, Courts 
will not scan too closely the quantum of consideration. 
(Vol 19) 1932 All 174 (176) (DB). 

[15] Whenever a third person undertakes ihe liabi- 
lity of another, in whom he is interested, the third 
person’s promise cannot, in law, be considered as being 
made without consideration or vitiated by illegality* 
(Yol 24) 1937 Mad 223 (225) (DB). 

[16] A receipt is merely evidence of a fact. It is not 
an agreement requiring consideration to make it a valid 
contract. (Vol 11) 1924 Nag 156 (156). 

[17] Tenants executing pro-notes in favour of Mana- 
ger of indigo factory in order to obtain release from 
tbeir supposed obligation to grow indigo on their lands 
•^Bona fide belief of both parties in existence of such 
obligation — Agreement held was supported by consi- 
deration. (Yol 7) 1920 Pat 552 (553) (DB). 

[18] Contract of sale — Vendee agreeing to defend 
contemplated suit by a collateral of the vendor by ex- 
pending money left with him — Such promise is legal 
consideration for sale — Fact that suit was not, in fact, 
brought and that vendee was not required to e.xpend 
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money cannot affect the validity of contract. (Voi 7) 
19*20 Lah 468 (469) (DB). 

[19] Af a ward of Court of Wards, executing a 
■promibsory note in favour of After release of estate 
iropa Court of Wards and after ^’s death ^’s son exe- 
cuting a bond, a substantial portion of the consideration 
ijeing the debt under the promissory note — Agreement 
held was not without consideration and could not be 
brought within S. 25. (Vol 10) 192*3 All 590 (590) (DB). 

[*20] Document reciting receipt of consideration by 
the executant — Burden of x^roving want of consideration 
is on him who denies it. (1931) 32 Pun L E 577 (578) 
(DB). 

2. Compromise and forbearance. — [1] A coin- 
prornise entered, into by parties during the pendency of 
a suit irrespective of their rights and wrongs is a good 
consideration — It is immaterial that claim was false. 
(Yol 33) 1946 Pat 97 (98, 99). 

[2] ^ A compromise of a doubtful claim or right is a 
auffieient foundation for an agreement. (Vol 12) 19*25 
Pat 68 (94) (FB)^ (Vol 15) 1928 Bom 539 (343). (But 
ti compromise of an obviously groundless claim is not 
good consideration.)«J< (Vol 11) 1924 Pat 736 (744) (DB). 
•(Even though the suppositions turn out to be wrong.) 

[3] An agreement by a husband to pay maintenance 
to his wife in settlement of a doubtful claim of main- 
tenance is not void for want of consideration. (Vol IS) 
1931 Nag 197 (198) : 27 Nag L B 281. 

[4] Threat of bringing a false suit cannot be regarded 
•as good consideration for contract — Compromise entered 
into by a person on threat of being sued on a document 
was held to be void for want of consideration. (Vol 23) 
1936 Lah 6 (6, 7). 

[3] In a case of mutual comiDroniise, consideration 
passes from either side and it is impossible to hold that 
such a compromise is without consideration. (Vol 13) 
1928 All 715 (717) ; 48 All 6*37 (DB), 

[6] Belinquishment by a party of his counter-claim 
as a good consideration for the withdrawal by the plain- 
m of his claim. (Vol 11) 1924 Sind 41 (45). 

[7] A promise to pay the amount found due and 
acknowledged in writing is supported by oonsideratLon 
where, by reason of such promise, the creditor abstained 
from suing the debtor. (Vol 17) 1930 Nag 298 (299) : 
26 Nag LB 320. 

[8] The forbearance to enforce a claim bona fide 
believed to exist and enforceable is a good oonsiderarion 
for the contract. (Vol 9) 1922 All 260 (262) : 44 All 424 
(DB) >£< (Vol 16) 1929 Lah 485(486) (DB). (Even though 
no proeoodings have been commenced.) (Vol 6) 1919 
DudU 120 (120) : 22 Oadh Gas 16S, (Forbearance to 
file unmaintainable claim cannot be treated as forbear- 
aneo.) ^ (Vol 2) 1915 Lah 285 (286) (DB). (Bond execu- 
ted in consideration of plaintiff abstaining to sue for in- 
terest.) 

[9] Withdrawal of proceedings by jilainliff under 
S. 523 of Act XIV of 1882 is a sufficient consideration 
for a compromise by the x)arties to the suit. (Vol 1) 
1914 Lah 131 (132) : 1914 Pun Re No. 20 (DB). 

[10] See also Notes under S. 3 (d). 

3. Transfer of immovable property.— [1] Mort- 
,:;age without consideration is a nullity and so inoperative. 
(Vol 4) 1917 Mad 492 (495) (DB). 

[2] A transfer of i^ropecty in consideration of a time- 
barred debt is valid. (Vol 12) 1925 Oudh 267 (268) * 
(1913) 21 Ind Cas 09 (72) (DB) (Oudh). 

4. Negotiable instruments — [1] Presumption 
that there was a consideration for executing a bond, 
can only arise under B. 118 of the Negotiable^ Instru- 
ments Act, and a bond executed by a minor, being void 
is not a negotiable instrument, nor can such a presump-, 


tion ever arise with regard to a contract made by a 
minor. (Vol 25) 1938 Oudh 14 (15). 

5. Clause (1),— [11 Tallies standing in a near 
relation* do not mean ‘near relatives* only. The parents 
of a Mahomedan lady stand in a near relation to her 
husband and an agreement to pay them certain main- 
tenance is a valid disposition within B. 25 (1). (Vol 34) 
1927 Oudh 146 (U6, 147) (DBj. 

[2] A suit is not maintainable by a wife for an allow- 
ance for maintenance on an agreement, for which the 
sole consideration is a stipulation that the wife is not 
to communicate with or molest her husband. In such a 
case there can be no question of S. 25, Contract Act, 
applying; for obviously no natural love and affection can 
exist between the parties. The wife must establish some 
valid and legal consideration for any such agreement. 
(Vol 13) 1926 Nag 501 (503). 

[3] Husband promising to pay wife for maintenance, 
and separate residence, by a registered deed, which 
stated certain quarrels and disagreements as the cause, 
which were not enough to entitle the wife to claim the 
amount under Hindu law : Ueld^ that the agreement 
was without consideration and B. 25, cl. (1) did not 
apply as the agreement was not made on account of 
natural love and affection, the document showing 
quite a contrary state of affairs. (1900) 4 Cal W N 488 
(490) fSB). 

[4] Where a ^lerson undertakes by means of a register- 
ed document, out of natural love and affection, to 
discharge the debt due by another and, on the former 
failing to do so, the debtor himself discharges the debt, 
the debtor is entitled to recover from such person the 
amount paid by him to discharge the debt, as the 
breach of the obligation becomes actionable under S. 25. 
(1903) 13 Mad L Jour 428 (428) (DB). 

[5] A sued B, his brother, who was on bad terms 
with him, for a half share in certain ancestral property 
— Suit dismissed on oath of B that property was not 
ancestral — Subsequently, L* executing a registered 
document by which he agreed to give half share to A — 
Bult by A to recover share — Held that the agree- 
ment was valid under B. 25 (1) as JB had such natural 
love and affection for his brother that he was willing to 
give him the property in order to be reconciled to him — 
Held also that the document was a valid gift or family 
settlement. (1899) 1 Bom L B 495 (497) (DB). 

[6] Father executing mashahara patra in favour of 
widowed daughter providing for monthly aliownace and 
charging certain property with its payment — Allawanoa 
not to be allowed to fall into arrears for more than one 
year — Grantee restricted from bringing suit for more than 
one year— Mashahara patra held to be agreement within 
S. 25 (1) and the restrictive condition was void under 
S. 28. (Vol 19) 1932 Cal 720 (721) (DB). 

[7] Where a person settles an annuity upon his alleg- 
ed wife who was not validly married to him, the 
settlement cannot be construed to be a contact for con- 
sideration of love and affection but is a gift pure and 
simple and no consideration is necessary. (Vol 19) 1932 
P C 34 (35) (PC). 

6. “Agent generally or specially authorised in 
that behalf.** — [1] Section 25 (3) specifically requires 
that the person renewing a time-barred debt must be either 
the person himself or his agent generally or specially 
authorised in that behalf, (Vol 26) 1939 Bom 464 (465) 
* (1882) 11 Cal L B 581 (583) (DB). 

[2] A power of '* 7 nookM 2 rmma'* to pay debts, or to 
secure debts, or otherwise to deal with debts, is prima 
fads a power to deal with existing debts, and it does not 
authorize the agent to revive time-barred debts. (1882) 
11 Cal L B 581 (554) (DB). 

[3] Executor can promise to pay the deceased’s time- 
barred debts. (Vol 15) 1928 Bom 539 (544). 
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[4] A Hindu father or grandfather can pass a pro- 
missory note for a time-barred debt and such a note 
constitutes a binding contract under S. 25 (3) even' on 
the sons and grandsons* (Vol 19) 1932 Bom 522 (523) 
^ (Vol 9) 1922 All 402 (402) : 44 All 628 (DB). (Execu- 
tion of bond by father in lieu of time barred debt is 
binding on son.) 

[5] A guardian of an infant cannot make a promise 
to pay a time-barred debt. (Vol 15) 1928 Cal 850 (852) 
(I>B)»2«(Vol 26) 1939 Bom 464 (465). (De facto guardian 
— No presumption that he is generally or specially 
authorised to renew a time- barred debt.) 

[6] Agent to Court of Wards has no authority to bind 
a minor by promise under S 26 (3) to pay debt barred 
by limitation. (1896) 19 Mad 255 (257) (DB). 

[7] The Deputy Commissioner, acting on behalf of 
the Court of Wards, is not an agent authorised to pay 
a time-barred debt of the ward. (Vol 27) 1940 Oudh 107 
(110) : 15 Luck 308 (DB), 

[8] Pleader’s statement in Court, promising payment 
of time-barred debts on certain conditions, does not 
bind his client in absence of special authority. The 
statement is not a new contract within S. 25 especially 
when it is not signed. (Vol 11) 1924 All 12 (15) (DB). 

7. ‘Debt,* meaning of. — [1] The word ‘debt’ in 
S. 25 must be taken to have been used in its ordinary 
meaning of a sum payable in respect of money 
demand recoverable by action. (Vol 5) 1918 Mad 1145 
(1148): 40 Mad 31 (EB) (Vol 19) 1932 Lab 212 (213): 
13 Lab 448 (DB). 

[2] Word ‘debt* in S. 25 (3) includes a judgment- 
debt — Execution — Application filed when decree was 
barred by limitation — Application by judgment-debtor 
stating that he has failed to pay instalments owing to 
his illness, and that he agrees to pay the decretal 
amount by monthly instalments to which the decree- 
holder has agreed, and that execution should be stayed 
for the present, is a promise to pay a barred debt. (1881) 
3 All 781 (785) (DB) © (1890) 14 Bom 390 (391, 392) 
(DB) ^ (Vol 11) 1924 Cal 388 (389) ; 50 Cal 974 (DB). 
(A promise for consideration to be acted on when pre- 
vious judgment is barred is valid, even when not in 
writing.) © (1879) 4 Cal 500 (506, 508) (DB). 

[3] The liability of a member of a joint family to have 
his property sold for a debt contracted by the manager 
for the joint family purpose and binding on the joint 
family property is a debt within the meaning of S 25, 
(Vol 9) 1922 Mad 23 (24, 26, 27) ; 45 Mad 346 (DB). 

[4] A promise to pay amount which might be found 
due by arbitrator on taking accounts of the partnership 
between parties does not amount to a promise to pay 
debt under this section, (Vol 5) 1918 Mad 1145 (1146) ; 
40 Mad 31 (FB). 

8, Clause (2). — [1] This clause appears to cover 
cases where a person without the knowledge of the 
promisor, or otherwise than at his request, does the 
latter some service and the promisor undertakes to 
recompense him for it. In such eases the promise does 
not need a consideration to support it. (1896) 20 Bom 
755 (758) (DB). 

[2] Where a man promises to pay a woman an allow- 
ance in consideration of past co-habitation, he merely 
undertakes to compensate for past services voluntarily 
rendered to him. (1881) 3 All 787 (788) (DB) (1875- 
77) 1 All 478 (480) (DB). (Registered settlement creat- 
ing charge on estate for annuity in consideration of 
past-cohabitation — Agreement is not void for want of 
consideration.) © (Vol 22) 1935 Oudh 71 (72). (Obiter.) 

[But see (Vol 11) 1924 Bom 135‘(137) (DB), (Such 
agreement will not come under S, 25 (2) as the services 
must be deemed to have been rendered at the request 
of the promisor and not voluntarily.)] 


[3] A contract entered into by a minor is null and 
void and any consideration received by the minor can- 
not be a good consideration for a fresh promise by him 
after attaining majority. Such promise does not fall under 
S. 25 (2) and therefore cannot be expressed. (Vol 15/ 
1928 All 440 (441) ; 51 All 164 (FB). (Muherji 
contra.) ^ (Vol 25) 1938 Lah 159 (160) (Vol 22) 1935 
Lah 561 (565) : 16 Lah 516 (FB). (Overruling (Vol 7) 
1920 Lah 37; (Vol 8) 1921 Lah 205 : 2 Lah 263 (DB); 
(’ll) 1911 Pun Re No. 31 (DB) and (’88) 1888 Pun Re 
No. 86 (DB).) <$«(Vol 14) 1927 Lab 24 (25, 26) (DB) >3&(190B) 
16 Mad L Jour 422 (423) (DB). (Pronote executed 
after attaining majority in settlement of earlier one is 
without consideration.) S (’41) 1941 Nag. L Jour 363 
(364). (Subsequent ratification of contract entered into 
by a minor cannot form a valid contract.) © (Vol 25) 
1938 Oadh 14 (15)^(Vol 21) 1934 Pesh 123 (125). (Do.) 

[4] Where a person executed a mortgage after at- 
taining majority in consideration of the mortgagee pay- 
ing ofi certain debts due to a third person which the 
mortgagor bad incurred during his minority : JSeld^ 
payment by mortgagee to creditor was valid considera- 
tion. (Vol 20) 1933 All 659 (660) (DB). 

[5] Where plaintiff had voluntarily expended money 
for establishing a market, to please District authorities, 
and not at the request of defendants (shopkeepers) or 
for their benefit, agreement by defendants to pay plain- 
tiff in consideration of such expenditure certain com- 
mission on articles sold through their agency in such 
market, is one that does not come within S. 2 (d) of 
Contract Act, and is void Cor want of consideration. 
(1881) 3 All 221 (227) (DB). 

[6] Z agreed to pay Y Rs. 5 per mensem for life in 
consideration of Y having trained X in the art of 
singing and dancing at his own cost. It was found that 
Y*s sister and not Y himself had rendered those 
services for Z. In a suit by Y it was held that, as Y 
himself had done nothing for defendant, there was nc 
consideration for the agreement and therefore it wa« 
unenforceable. (Vol 3) 1916 Pat 80 (81). 

[7] A Mohamadan son based his claim upon a 
Bukha written by his father by which he was appointed 
manager of his father’s shop and the Bukha was not 
gratuitous but was by way of remuneration for work 
done. The Buhka was written by the father under the 
apprehension of immediate death and was against the 
rale of Muhamadan law : Eeldf that the agreement 
was without consideration and it did not fail under 
cl. (2) of S. 25 as it was not a promise to compensate one 
who had voluntarily done something for the promisor., 
(’93) 1893 Pun Ee (Ori.) No. 61, p^ge 272 (272) (DB). 

[8] Agreement to pay a certain annuity to a person 
in consideration of past services rendered by him 
voluntarily and also for future services that might be 
rendered by him— No promise to render future services 
by such person — Eeldf that the agreement so far as 
regards future services was without consideration and 
that with regard to past services was valid under 
S. 25 (2)— The agreement being one and indivisible was 
wholly void. (Vol 6) 1919 Cal 765 (766) (DB). 

[9] Two joint Hindu brothers applied to have their 
property taken up under Court of Wards and while it 
was being so managed an agreement was made between 
them whereby one of them H, D., became manager oi 
the property with an allowance of Bs. 12000 per annum 
a.nd ceded to the other, S. D,, absolutely and uncondi- 
tionally, his interest in the family property, Held^ that 
the agreement between the brothers was not bad for 
want of consideration, as S. D., had foregone the pro- 
fits of his share of property during the management of- 
Court of Wards and that he refrained from suing hie- 
brother for an account after the cessation of manage- 
ment by Court of Wards; and even if it were not so^ 
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the agreement would be good either under S. 25, Cl. (2) 
or under S. 70 of the Act. (1895) 17 All 264 (269. 271)(DB). 

9. Promise to perform existing obligation. — 

[1] Promise to pay what the promisor is already under 
an obligation to pay is without consideration. Any 
separate promise to pay the amount at a particular 
place must be supported by consideration before it can 
be legally enforced. (Vol 5) 1918 Low Bur 101 (102) : 
9 Low Bur Eul 75. 

[2] No right of suit arises, ' where a person promises 
a pleader any extra money for winning the case, after 
his remuneration is fixed and he has been engaged on 
his behalf. The promise has no consideration. (1871) 
3 N W P H C E 25 (26) (DB) ^ (1877-78) 2 Bom 362 
(364) (DB). 

[See (1880-31) 5 Bom 258 (261) (DB). (Agreement 
for further remuneration before acceptance of Vakalat- 
nama — Agreement not void for want of consideration as 
it constitutes one transaction.)] 

10. Promise to pay time-barred debt~Cl, (3).— 
[1] A time barred debt, can form a good consideration 
because the debt is not extinguished although the 
remedy is lost. (Vol 16) 1929 All 657 (667) (DB) ^ 
(1912) 16 Cal W N 636 (638). (The promise to pay may 
be conditional or absolute.) (Vol 13) 1926 Lah 633 
(634) (DB). 

[2] A promise to pay time-barred debt referred to in 
this clause constitutes novation of the contract which 
can form the basis of a suit independently of the 
original debt. (Vol 17) 1930 Oudh 287 (289) : 6 Luck 7 
'(DB) ^ (Vol 25) 1938 Lah 505 (507) * (Vol 22) 1935 
Lah 984 (984) (Vol 10) 1923 Lah 481 (483) (DB) 
^ (Vol 2) 1915 Mad 242 (242) (DB) •P (1909) 31 All 495 
(496, 497) (DB) (’05) 1905 Pun Be No. 102 Page 306 
(307, 308) (DB). 

[3] Unless a promise to pay is in writing it cannot 
fall within the purview of S. 25 (3). (Vol 28) 1941 Nag 
100 (101) : I L E (1941) Nag 144 (DB)'J<(Vol 27) 1940 
Mad 678 (678) ^ (Vol 25) 1938 Nag 180 (181) : I L R 
(1940) Nag 441 (Vol 24) 1937 Lah 382 (383) : I L E 
(1937) Lah 562 (DB). (Mention of debts in Schedule of 
Creditors is mere acknowledgment and not promise to 
pay.)»J‘(Vol 12) 1925 Mad 1147 (1148). (An oral settle- 
ment of account under which a barred debt is promised 
to be paid is not binding on the promisor.) 

[4] In order that a document may be valid under 
S. 25 (3), it is enough if there is an express promise to 
pay; there need not be any reference to the time barred 
debt. (’36) 63 Cal 759 (762) ^ (Vol 25) 1938 Bang 134 
(135) : 1938 Bang L B 6 (DB). (Following (Vol 16) 
1929 Bang 240 : 7 Bang 292 »© (Vol 23) 1936 Lah 1016 
(1018) ^ (1910) 33 Mad 159 (161, 162) (DB). 

[But see (’41) 1941 Nag L Jour 363 (364). (If the 
debt is barred against the father, the sons are no longer 
under a pious obligation to pay it. By S. 25 (3) of the 
Contract Act the son. may promise to pay such a debt, 
but the promise must be a conscious and explicit one 
i. e., the debt must be referred to in such a way as to 
identify it. 23 Mad 94 (DB) Foil.] 

[5] Where actual consideration was something, 
different from that recited in document, effect must be 
given to real consideration and this rule is equally ap- 
plicable to contracts falling under S. 26 (3). (Vol 23) 
1936 Lah 1016 (1018)'S'(1910) 33 Mad 169 (160,161) (DB). 

[6] Under S. 25 (3) a promise to pay a debt barred 
by limitation must be express promise to pay and not 
merely an unconditional acknowledgment involving an 
implied promise to pay. (Vol 25) 1938 Bom 460 (461) 
(DB). (The Gujrati words %ahi nikalya te deva sahi^* 
which mean ‘the balance found due is duly payable’ is 
no express promise and cannot be a valid contract 
under S. 25 (3).) * (Vol 30) 1943 All 63 (64, 67): I L B 


(1943) All 171 (DB)*3&(Vol 29) 1942 Nag 92 (94) ; I L R 
(1942) Nag 369. (Beceipt acknowledging amount as 
found due on understanding account — No express pro- 
mise to pay such as S. 25 (3) requires.) © (Vol 28) 1941 
Cal 449 (451). (One debt barred and other not — Pro- 
mise to pay latter cannot be interpreted as promise to 
pay former — Promise to pay imaginary debt cannot he 
interpreted as one to pay barred debt (Vol 28) 1941 
Nag 100 (101, 102) : I L B (1941) Nag 144 (D B)^ 
(Vol 27) 1940 Mad 678 (679)'I< (Vol 26) 1939 Lah 466 
(467). (In order to keep alive a time-barred debt, the 
promise to pay must be expressed in unequivocalterms.) 
8&(Vol 25) 1938 Lah 264 (266) (DB)>^(Vol 25) 1938 Lab 
155 (ISej-PlVol 24) 1937 Lah 865 (866) ; I L B (1937) 
Lah 234 (DB) © (Vol 20) 1933 Cal 658 (659) : 60 Cal 
714 ^ (Vol 19) 1932 All 461 (464) : 54 AU 506 (DB). 
(‘Express promise’ means that there should be some 
such word as T promise to pay’.)5« (Vol 19) 1932 Oudh 
49 (51) : 7 Luck 313 (DB)© (Vol 18) 1931 All 375 (376) 
(DB)© (Vol 18) 1931 All 160 (162) (DB)© (Vol 17) 1930 
All 467 (469) : 52 All 480 (DB)©(Vol 17) 1930 Nag 236 
(237)© (Vol 17) 1930 Pat 604 (605)© (Vol 16) 1929 Cal 
444 (444, 445) : 57 Cal 394 (DB). (Mahlaghandi is not 
a promise to pay under S. 25 so as to revive a barred 
debt.) © (Vol 16) 1929 Oudh 529 (529) (DB). (Suit on 
mere acknowledgment — No new contract created by it — 
Suit cannot succeed.)© (Vol 16) 1929 Pat 25S (260) : 8 
Pat 706 (DB)© (Vol 15) 1928 Bom 319 (322) : 52 Bom 
521 (DB)© (Vol 15) 1928 Nag 124 (125)© (Vol 12) 1925 
Oal 338 (338) (DB). (Mahlaghandi is not a promise to 
pay under S. 25, so as to revive a barred debt.) © (1912) 
14 Bom L B 1020 (1026). 

[But see (Vol 25) 1938 Lah 757 (757). (Usual 
acknowledgment of balance due in plaintiff’s hahi is 
promise to pay within S. 25 (3), It is a valid agreement 
for purpose of suing irrespective of whether debts 
covered thereby are time-barred.)© (Vol 20) 1933 Lah 
47 (47). (Unconditional acknowledgment implies a 
promise to pay and therefore a -suit can be based on 
the acknowledgment.) © (Vol 19) 1932 Lah 400 (400) 
(do.)©(Vol 16) 1929 Lah 591 (591) (DB) (Do.)] 

[7] Balance struck in creditor’s account book — 
Balance concluded in words %aqv, rahe lene UhJia Jearke* 
signed by debtor and attested by witness amounts to an 
acknowledgment under Sch. 1* Art. 1, Stamp Act and 
not to agreement under Art. 5. (Vol 29) 1942 Lab 50 
(54, 55) ; I L R (1942) Lalji 282 (FB). ((Vol 19) 1932 
Lah 470 (DB); (Vol 21) 1934 Lah 835 : 16 Lah 258 
(DB); (Vol 25) 1938 Lah 503 (DB); (Vol 25) 1938 Lah 
511 : 40 Cri. L Jour 9 (DB) and (Vol 26) 1939 Lah 486 
Overruled.) 

[See (’04) 1904 Pun Be No. 68, Page 192 (196) (DB) J 

[8] Accounts stated — Document showing credit and* 
debit entries — Balance struck — Debtor signing below 
and admitting it to be correct. JSeld, that there was no 
express promise to pay the balance under S. 25 (3), 
Contract Act. (Vol 25) 1938 Oal 861 (862) (DB). 

[9] The defendant’s Mmim, duly authorised by the 
defendant, acknowledged in writing a certain time- 
barred sum due to plaintiff and there was also a written* 
promise to pay within a month. BTcZd, it was not a mere 
acknowledgment but an express promise, which was 
enforceable. (Vol 19) 1932 All 38 (40). 

[10] The word ^devasahV in Gujrati does not con*- 
note an express promise to pay. (Vol 25) 1938 Bom 460 
(461) (DB)©(1884) 8 Bom 405 (407) (DB). (Words ^£aki 
leva' merely mean ‘balance due’.) 

[11] Account of debit side with signature and with 
stamp affixed, is not “promise to pay’’ within meaning of 
S.25{3). (Vol 8) 1921 Pat 29 (30):6 Pat L Jour 121(DB}. 

[12] Words “Bs, 375 have been found to be due^ 
including interest” held, do not indicate express promise 
to pay. (Vol 22) 1935 Nag. 221 (222). 
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[13] Where a mortgage bond by guardian of a minor 
provided that the mortgagee should retain a portion of 
the consideration in order to pay a debt, it is impossible 
to hold that the mortgagor by acknowledgment contained 
in the mortgage bond made an implied promise to the 
creditor. S. 25 (3) is inapplicable in this case. (Vol 19) 
1932 IViad 219 (220). 

[14] Customer sending a letter to bank promising to 
pay time- barred debt as soon as he could arrange within 
a period of six months — This amounts to promise to 
pay a barred debt and is contract within S. 25 (3). 
(Vol 19) 1932 Lah 212 (213) ; 13 Lab 448 (DB). 

[15] Equitable mortgage— Promissory note executed 
on same for payment of mortgage debt— Fresh promis- 
sory note executed for balance of mortgage debt after 
three years when personal remedy under mortgage was 
barred — Held that, the fresh promissory note though it 
could not operate as valid acknowledgment for keeping 
alive the personal remedy, constituted a new promise 
within S. 25 (3). (Vol 25) 1938 Bang 134 (136) : 1938 
Hang L R 6 (DB). 

[16] Where A purchased the stock of an old firm by 
paying to E a certain sum of money in respect of debts 
due to B by the firm, and there was no obligation on A 
to pay anything, but he signed a letter to B acknowledg- 
ing that a certain amount was due by him on account 
of the debts of the firm : Held, that as there was no 
obligation, there could have been no consideration for 
the implied promise and that the letter could not have 
been signed otherwise than in inadvertence and that it 
did not amount to an unconditional acknowledgment 
from which a promise to pay could be inferred. (Vol 20) 
1933 All 173 (176). 

[17] In order that a valid contract may be constituted 
under B. 25 (3), it is necessary that the statement should 
be in writing and should be signed by the person, to be 
charged therewith, or by his agent, generally or speci- 
ally authorised. An unsigned statement, therefore, by a 
X)leader that his client would pay a time-barred debt 
does not bind the client. (Vol 11) 1924 All 12 (15) 
ipB)'$'(Vol 30) 1943 Bom 447 {450)'i<(’08) 1908 Pun Re 
No. 102 page 473 (479) (DB). (Statement of account — 
Balance struck not signed by debtor — Agreement does 
not come under B. 25 (Sj.jifiCO?) 1907 Pun Be No, 132 
Page 626 (634) (DB). (Unsigned statement of account.) 
'$'(1882) 6 Bom 683 (685) (DB), (Bare statement of 
account not a promise within B. 25 (3).) 

[18] To bring a case under S. 25 (3) the creditor need 
not establish knowledge on the debtor’s part, at the time 
of making a new promise, as to the debt having become 
wholly or partially barred. (1913) IS CaJ L Jour 329 
(331) (DB)S4 (Vo 1 30) 1943 Bom 447 (450)'J.(Vol 2) 1915 
Mad 242 (242) (DB) * (1913) 18 Cal L Jour 269 (271) 
(DB)'S{1900) 23 Mad 94 (97, 98) (DB). 

[But see (1910) 20 Mad L Jour 65C (656). (The 
endorsement “balance due was Rs. 80“ in the plaintiff’s 
account books, in the handwriting of the defendant and 
Signed by him, though implies a promise it is not the 
promise to pay a barred debt required by S. 25, which 
must indicate a consciousness on the part of the exe- 
cutant, of the debt being barred.)] 

[19] The words “by the person to be charged there- 
with” in S. 23 are wide enough to cover the ease of a 
person who agrees to become liable fqr the payment of 
a debt due by another, and need not be limited to the ^ 
person who was indebted from the beginning. (Vol 27) * 
1940 Mad 678 (678, 679). 

[20] Whenever an acknowledgment is coupled with 
an agreement to pay interest, it cannot be regarded as a 
mere acknowledgment but it should be regarded as an 
agreement with a promise to pay within the meaning of 
fe. 25.(8), Contract Act. (Vol 30) 1943 All 63 (64):I L B 


(1943) All 171 (l)B)4'(Vol 25) 1938 Lah 234 (237):I L E 
(1938) Lah 199 (FB). (Reversing (Vol 21) 1937 Lah 
642.)*(Vol 16) 1929 Lah 695 (696, 697)*(Vol 16) 1929 
Lah 511 (612). (Rnqqa containing acknowledgment of 
liability with a x^ost-scriptum fixing rate of interest.) ^ 
(Vol 14) 1927 All 677 (679) : 49 All 498 (DB). (Where 
defendant acknowledged a debt under a statement of 
accounts from the plaintiff but added the words interest 
at annas 12 p. o. per mensem thereto, Held,^ that the 
endorsement is a valid promise to pay entitling the 
Xfiaintiff to rely on S. 25 (3).) »$« (Vol I) 1917 Lah 432 
(434) : 1917 Pun Re No. 66 (DB). 

[21] Where a debt is not binding on the defendant, 
and consequently not enforceable against him, there is 
no question of applicability of S. 26, Cl. (3) because the 
barred debt is not one which would be enforceable 
against the defendant, but for the law of limitation. 
(Voi 21) 1934 Mad 549 (551) (DB)'$(Vol 24) 1937 Oudh 
300 (301) (DB). (Pconote executed in favour of plaintiff 
in lieu of a time-barred bond in favour of his minor ^on, 
was held to be without consideration.) ^ (Vol 15) 1928 
Bom 539 (542). (A promise made by a person who is 
under no obligation to pay time-barred debt of another, 
is not within this exception of S. 25 ) 

[See (1906) 8 Bom L R 641 (645, 047) (DB).] 

1*22] Time-barred debts of Hindu father — l*ro-note 
by sons — Sons cannot be made personally liable because 
under the law they are liable to the extent of the assets 
received. So if they x^ersonally promise to }»ay it would 
be without any consideration, (Vol 21) 1934 Cal 178 
(179) ^ (Vol 25) 1938 Lah 159 (160) (Vol 16) 1929 
All 586 (586) : 51 All 983 (DB). 

[See however (Vol 24) 1937 Lah 484 (484), (Agree- 
ment to pay a debt due from a third person is good 
consideration in law — Defendant acknowledging debt 
due by his father to plaintiff — Sait by plaintiff on 
basis of such acknowledgment — Personal decree, held, 
could be passed against defendant as there was consi- 
deration for personal liability.)] 

[23] Where fresh though small advance is made and 
there is also an old time-barred debt, the consolidated 
sarkhat embodies a new contract for fresh consideration 
and the entire amount cm be recovered. (Vol 30) 1943 
All 63 (65, 60) : I L B (1943) All 171 (DB) ^ (Vol 23) 
1936 All 160 (161, 162) : 58 All 382 (DB) ^ (1910) 5 
Ind Cas 418 (419) (All) (DB). 

[24] It is true that under S. 25 (3), an agreement to 
pay a time-barred debt is regarded as one without con- 
sideration, but this sub-section only applies when a 
wholly gratuitous promise h made to pay such a debt. 
It does not apply when a promise to pay a time-barred 
debt is made for some consideration though the con- 
sideration might bo inadequate. (Vol 30) 1943 All 63 
(65) : I L R (1943) All 171 (DB). 

[25] A contract entered into by a guardian ia void- 
able by the minor on attaining majority but not void. 
Sub-section (3) of S. 25 applies to the case of a minor 
who executes a promise in writing to pay a debt incurred 
by bis guardian. (Vol. 9) 1922 Nag 250 (252) : 19 Nag 
L R 135. 

' [26] If a person promises to pay a portion of a bar- 
red debt, he can only be sued for that portion alone. Illus- 
tration (e) indicates the real meaning of the words “wholly 
or in partoftheaebt.“(Vol27)1940Mad678 (679). 

[27] Section 25 (3) is based on an agreement — Offer 
not accepted is no agreement— Section 25 (3) would not 
apply where the offer was rejected. (Vol 33) 1946 Mad 
72 (73). (Offer to pay time-barred debt, 7 annas in a 
rupee, rejected by creditor — Offer cannot be made basis 
of suit.) 

[See (Vol 27) 1940 Bang 159 (160) : 1940 Bang L }i 
377. (Proposal to pay time barred debt by monthly in- 
stalments — Payment of some instalments accepted by 


[S3. 26-27] 


[THE INHUN] CONIEACT ACT, 1872 


1947 


Aiireement in restraint 26. Every agreement; m restrain!; of the marriage of any person, 
of marriage void, other than a minor, is void. 

Agreement in restraint 27. Every agreement by which any one is restrained from exercising 

of intdc void, a lawful profession, trade or business, of any kind, is to that extent void. 

Exception 1, — One who sells the good-will of a business may agree with the buyer to 

Saving of agreement not refrain from carrying on a similar business, within specified local limits, 
to carry on business of so long as the buyer, or any person deriving title to the good-will from 
rj'hich good-wiU is sold, Carries on a like business therein : Pjwided that such limits appear 

to the Court reasonable, regard being had to the nature of the business, 

a Ai V Ai ■!' - j 

[a] Exceptions 2 and 3 relating to agreements between partners upon, or in anticipation of di&solution of 
partnership and during continuance of partnership, respectively, were repealed by the Indian Partnership Act, 
1932 (9 [IX] 1932), S, 73 and Sch. II. See now Ss. 11 (2) and 36 (2) of that Act. 


Section 25 {conid,) 

•creditor — Proposal becomes promise by acceptance by 
<}onduct).] 

[28] Where in settlement of time-barred debt due 
from joint family, several liability for one third of the 
debt was undertaken by each of the three branches of 
the family, it was held that this limitation of liability 
is in itself a good consideration which will support a 
new contract apart from S, 25. (Vol 8) 1921 Pat 29 
(30) : 6 Pat li Jour 121 (DB). 

[29] A promise to pay a barred debt by a manager 
•oi a Hindu family who is not the father of the junior 
member is not binding on. such junior member. The 
•question lies within the region of Hindu Law and not 
of Contract Act. Section 25 (3), Contract Act, does not 
apply to such a ease, (Vol 2i) 1937 Nag 327 (329). 

[30] An agreement to pay the amount found due on 
a particular day which was acknowledged in writing, 
aieed not be in writing. Such agreement is for consi- 
deration and the contract being with reference to a debt 
aiot time-barred. Section 23 will not come into opeca- 
!bion. (Vol 17) 1930 Nag 298 (299) : 26 Nag L R 320. 

[31] On the death of the mortgagee the proceedings 
in which a preliminary decree was passed against the 
mortgagor, abated for failure to implead mortgagee’s 
legal representative within the prescribed time. The 
mortgagor passed a fresh mortgage bond in favour of ^ 
tthe heirs in consideration of the amount due under the ' 
•earlier bond. Held^ that the second bond was valid 
•under S. 25 (3), (Vol 18) 1931 All 15i (155) : 53 -AH 374 
{DB), (The expression “limitation of suits” should be 
literally interpreted so as to include limitation appli- 
cable to applications.) 

[32] Where an equitable mortgage is effected to 
satisfy a time-barred debt, the equitable mortgage 
affords a sufficient ground of action to the mortgagee to 
sue for the debt even though the provisions of S. 25 (3) 
iive not complied with. (1912) 14 Bom L E 1020 (1027). 

11. Explanation 1. — [1] The rule laid down in 
Jilxpl. 1 applies as between a donee and persons claim- 
ing through the donor. (Vol 2) 1915 Low Bur 86 (87) ; 

8 Low Bur Eul 185. 

[2] Where a husband gifted away his property to his 
wife and land was changed to her name and then he 
mortgaged the property, held that (1) question as to 
validity of gift should bo determined by reference to 
S. 5, Punjab Laws Act, and not to S. 25 of the Contract 
Act. (’99) 1899 Pun Ee No. 38, p. 186(186, 187, 188)(DB). 

12. Explanation 2. — [1] Under this explanation 
inadequacy of consideration is not relevant unless it 
affects the question of free consent to contract. More- 
over the section applies only to contrasts which are 
wholly without consideration and not to contracts 
which may be for inadequate consideration. (Vol 30) 
1943 All 63 (65) : I L E.(1943) All 171 (DB) -i-lVoI 10) 
1923 All 590 (591) (DB), 


[2] A party seeking to set aside a transaction on the 
ground of inadequacy of consideration must show such 
inadequacy as will involve the conclusion that he either 
did not understand what he was about, or was the 
victim of some imposition. (1878) 3 Cal 192 (196) (DB.) 

SECTION 26 — Note 1 

[1] Sections 23, 26 and 27 do not exhaust all in- 
stances of agreements contrary to public policy. (Vol 11) 
1924 Oudh 404 (405) : 27 Oudh Cas 100. 

[2] Though S. 26 is in general terms, it is doubtful 
whether partial or indirect restraint on marriage is 
within scope of the section, (Vol 29) 1942 All 351 (353): 
I L R (1942) All 810 (DB). 

[3] Section 26 is not restricted to the case of first 
marriage only but also applies to a person already married . 
Hence an agreement for repayment of money spent on 
the boy’s education if he married another during the 
lifetime of bis wife is void. (Vol 1) 1914 L.)w Bur 156 
(1) (156) : 7 Low Bur Eul 304 (DB). 

[But see (’08) 4 Nag L R 86 (89, 90).] 

[4] Though a stipulation not to take another wife 
illegal as being in contravention of S. 26, yet promisets 
to live in wife’s house and to work and support her, are 
good and lawful and therefore enforceable. (*13) 15 Ind 
Cas 915 (916, 917) : 1 tJpp Bur Eul 108. 

[5] Agreement to pay woman certain annual allow- 
ance only ”uatil death or remarriage” or “during widow- 
hood” is not illegal. (12) 10 All L Jour 185 (186, 187). 

[6] Compromise between co-widows in mutation pro- 
ceedings — Both to be entered in equal shares — Either on 
re-marriage to forfeit her share : Held, compromise was 
not in restraint of marriage as no direct prohibition to 
remarry was imposed by it. (Vol 29) 1942 All 351 (353): 
I L E (1942) All 810 (DB). 

[7] A Kabinnamah by a Mahomedan husband autho- 
rising his wife to divorce him in the event of his marry- 
ing a second wife, is not void under S. 26. (Vol 3) 1916 
Cal 761 (762) (DB). 

[8] Wakf deed giving share of profits to widows con- 
tained condition forfeiting such share on widow’s re- 
marrying — Held condition was neither illegal nor 
improper and did not offend S. 26. (Vol 19) 1932 Oudh 
108 (110) (DB). 

[9J Promise to pay a bride price, while marrying a 
major girl, cannot be enforced as being immoral and in 
restraint of marriage. (Vol 7) 1920 Lah 357 (359) : 1 
Lah 574 (DB). 

[10] Contract restricting major girl’s right of marry- 
ing according to her own choice is void. (Vol 21) 1934 
Pesh 22 (22). 

SECTION 27 — Synopsis 

1. Agreement in restraint of trade. 

2. Agreement for mutual benefit. 

3. Service contracts. 

4. Sale oi good-will -^-Exception. 
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Section 27 (contd*) 

1. Agreement in restraint of trade. — [1] 
Section 27 aims at conliacts by which a person precludes 
himself altogether for a limited time or over a limited 
area from exercising his profession, trade or business and 
not at contracts by which, in exercise of his profes- 
sion, he enters into ordinary agreements with persons 
dealing with him which are necessary for carrying on 
hU business. (’90) 13 Mad 472 (475). 

[2] Where a claim is founded on tort, S. 23 and S. 27 
do not apply. (Vol 18) 1931 All 83 (85) : 53 All 316 
(DB). 

[3] Every person has a right to a free course of trade 
and to conduct his business upon his own lines even 
though it results in an interference with the business of 
another person to his detriment. (Vol 18) 1931 All 83 
(89) : 53 All 316 (DB). 

[4] Whether an agreement is in restraint of trade 
within the meaning of S. 27 is a question of law. 
(Vol 21) 1934 Lah 110 (111). 

[5] Whether contract is in restraint of trade within the 
meaning of S. 27, Contract Act, is question to be deter- 
mined on construction of contract in each case. (’90) 13 
Mad 472 (474), 

[6] Where the restrictive clauses appear in the formal 
document of dissolution of partnership and no local 
limits are at all specified, it is not permissible to enter 
upon a consideration of what the parties were likely to 
have contemplated. As the place of restriction is not 
nominated in the bond limitation should not be imported 
which the parties have not seen fit to express, in order 
to aid so unprecedented a contract,* (Vol 30) 1943 Sind 
197 (210) : I L E (1943) Ear 49 (DB). 

Burden of proof, — [7] To succeed under S. 27 one 
must establish that suit is one to enforce agreement 
whereby some one is restrained from exercising a law- 
ful profession, trade or business of any kind. (’05) 29 
Bom 107 (118) (DB). 

[8] Burden of justifying covenant in restraint of trade 
lies on the party upholding it. (Vol 21) 1934 P C 101 
(104) (PC). 

Lav) appkcaUe. — [9] Agreement in restraint of 
trade is governed not by lev loci contractus but by the 
law of the place of performance. (’76-78) 1 Mad 134 
(143). 

Restraint of trade. — [10] Bare agreement in res- 
traint of competition cannot be upheld — Restrictive 
clause must be ancillary to main transaction and neces- 
sary in interest of both parties — Restriction on outgoing 
partner not to do business, in which he had specialised, 
in the whole world held not valid. (Vol 30) 1943 Sind 
197 (210, 211) : I L R (1943) Kar 49 (DB). 

[11] Defendants agreeing to remain subject to the 
head of their caste and not to carry on their profession 
of working in lead with assistance of any other persons 
than the caste people — Agreement cannot be enforced 
for want of consideration and being against public 
policy. (’78-80) 2 Mad 44 (44, 45) (DB). 

[12] Agreement not to set up a business in considera- 
tion of promise to pay a sum for life is void as in res- 
traint of trade though partly executed. (Vol 3) 1916 Low 
Bur 51 (54) : 8 Low Bur Rul 889 (EB). 

[13] Defendant carrying on business as a carrier of 
passengers by boat agreed to pay large sum to the plain- 
tiff in consideration that the latter should abstain from 
carrying on similar business. Held that the contract 
was void and did not fall within the exception 1 to S. 27 
as the plaintiff had no goodwill in his rival business, 
(Vol 5) 1918 Oal 546 (551) (DB). 

[14] Covenant giving person exclusive right to convey 
passengers to and fro on road between Ootacamand and 
Metupolliam is not contract in general restraint of trade 
and can be enforced. (’68-69) 4 Mad H 0 R 77 (DB), 


[But see (Vol 25) 1938 Pat 473 (475, 476) : 17 Pat 
255 (DB). (Contract purporting to be license granting 
defendant exclusive right to collect hides of animals in 
particular area in plaintiff’s zamindari amounts to grant- 
ing monopoly to defendant and is therefore unenforce- 
able.)] 

[15] Contract between licensee for manufacture of 
salt with buyer whereby former agrees to sell all salt 
manufactured by him to buyer and not to any other 
and at fixed price is void in so far as it restrains the 
former from selling to any other. (1890) 13 Mad 475 
(476, 477). 

[16] In a contract between a manufacturer and a 
purchaser of salt a stipulation that the former should 
not sell to other people than the latter is not in restraint 
of trade. But the stipulation that the former should not 
manufacture more than the quantity specified amounts 
to restraint of trade but if it is separable from the rest, 
it does not affect the validity of the other condition, 
(1892) 15 Mad 79 (80, 81) (D B). 

[17] Agreement not to supply coolies to one of the 
rival cooly suppliers is void. (Vol 1) 1914 Mad 67 i 
(674). 

[18] Broker agreeing to give up admitted claim to 
brokerage in consideration of plaintiff selling hke quan- 
tity of goods for future only through him — On failure, 
brokerage on whole to be paid by defendant — Agreement 
is not void as being in restraint of trade or for uncer- 
tainty. (1875) 23 Suth W R 146 (146) (D B). 

[19] Agreement to supply silica sand lor one year, 
with stipulation not to supply sand, during that peiiod, 
to four specified factories, is void only to the extent to 
which it restrained trade or business. (Vol 18) 1931 All. 
539 (540). 

Partial restraint,’^ [20'] Section applies even when 
the restraint is for a limited period only or is confined 
to a particular area. Such matters of partial restricUon 
have effect only when the facts fall within the excoption 
to S. 27. (Vol 29) 1942 Sind 114 (315) : I L R (3912) 
Kar 25 (D B) •$» (Vol 24) 1937 Oudh 445 (445) : pLnek 
405 (D B). (Contract to sell hides only to plaintiff is 
partial restraint and is void). (Vol 9) 1922 TTpp Bur 
9 (30) : 4 Upp Bur Rul 130, (Clause preventing each 
party from carrying on business for long periods at a 
time makes an agreement in partial restraint of trade 
and is void.) (1909) 9 Cal L Jour 216 (225) (D B). 
(Agreement by plaintiff with 29 out of 30 manufacturei’KSr 
of combs in a city whereby latter agreed to supply to 
plaintiff alone the goods manufactured by them and 
no others, held was void, being in restraint of trade and 
being an attempt to suppress competition.)^ (1892) 39 
Cal 765 (770) (D B) •3& (1890) 13 Mad 472 (474) •S (1874) 
22 Suth W R 370 (372, 375) (D B). (Contract between 
Hindus whereby one of them agreed to cease to carry 
on his business in certain locality in Calcutta in con- 
sideration of receiving certain sum of money from other, 
is void.) 

[But see (1904) 6 Bom L RII23 (27). (‘‘Restraining a 
person from” implies a total restraint.) © (1890) 17 Cal 
320 (323) (D B). (Goods purchased at certain rate for 
particular market — Stipulation for higher rate should 
goods go to any other market is not one in restraint of 
trade.) ^ (1890) 13 Mad 475w (476, 477). (When res- 
traint is only partial in respect to time or place, and 
there is good consideration given to party restrained 
the restraint is not unlawful.) •$< (1882) 8 Oal 809 (818, 
819) (D B). (Stipulation in contract against sale of goods 
of certain description to any others till fixed date is not 
one in restraint of trade,)] 

2. Agreement for mutual benefit. — [1] Agree- 
ment for a fixed period between two millers not to 
charge less than certain price for milling other people’s 
rice and to work their respective mills during alternate 



[8.28] 


[THE INDIAN] CONTRACT ACT, 1873 


1949 


28. Every agreement, by -which any party thereto, is restricted absolutely from enforcing 
Ag}eements in restraint of his rights under or in respect of any contract by the usual legal 
2egal proceedings void, proceedings in the ordinary tribunals, or which limits the time within 

which be may thus enforce his rights, is void to that extent. 


Section 27 (contd.) 

weeks, and providing for fixed sum as penalty in ease 
of breach, is not contract in restraint of trade. (1913) 18 
Ind Cas 18S (184) (Low Bur). 

[2] Rules framed for regulating use of market 
■amounts to restraint of trade, if they are unreasonable 
and stifle trade. Restraint is reasonable if it affords 
fair protection to the parties and does not interfere with 
public interests. (Vol 31) 1944 Nag 73 (77) : I L B 
(1943) Nag 740 (D B). 

[3] Agreement between neighbouring landowners 
that market for sale of cattle shall not be held on same 
day on lands of both is not void. (Yol 2) 1915 All 94 
(95) : 37 All 212 (D B). 

[4] Agreement between traders to carry on business 
among members of their private association is valid. 
(Yol 18) 1931 All 83 (85) ; 53 All 316 (D B). 

[5] The fact that the scheme of the agreement would 
limit competition and keep up prices, does not neces- 
sarily bring it within the terms of S. 27. (1905) 29 
Bom 107 (118) (D B). 

[6] Agreement by Barrister carrying business in 
partnership not to practice for certain time is valid. 
(1913) 17 Oal W N 215 (218) (P 0). 

[7] Agreement between ice factory owners to work 
one factory alone and to divide profits — Agreement is 
not ‘in restraint of trade.’ (Yol 21) 1934 Lab 110 (111). 

[8] The* abandonment of a bona fide claim is good 
consideration for a compromise even though the agree- 
ment on which the claim was based was void as being 
in restraint of trade, (Yol 1) 1914 Mad 673 (674). 

3. Service contracts. — [1] Section 57 of the 
Specific Relief Act extends to agreements of negative 
character such as are necessarily implied from the con- 
tracts for whole time service and the operation of such 
contracts as contracts for service appear to prevent the 
application of S. 27 of the Contract Act to such negative 
agreements so far as they purport to impose restriction 
only during the period of affirmative agreement for 
service. (1903) 5 Bom L R 878 (882) (1946) 48 Bom 

L R 90 (91, 92). (Question whether particular covenant 
is unreasonably wide has to be decided on the nature 
of the agreement, the qualifications of employee, and 
service he has to render considered along with places 
where employer can get alternative service of the same 
nature.) 

[2] Contracts by which persons are restrained from 
competing after term of their engagement is over, with 
their former employers within reasonable limits fall 
under the general prohibition contained in S. 27. (1885) 
11 Cal 645 (549) (D B) ^ (1876-78) 1 Mad 134 (142). 
(Stipulation that after the expiration of the term of 
service the employee not to carry on the same busi- 
ness within 800 miles of Madras, held, amounted to an 
agreement in restraint of trade the limit as to space 
being unreasonable.) »3& (Yol 8) 1921 Low Bur 19 (22) : 
11 Low Bur Rul 26 (D B), (Contract restricting em- 
ployeefrom serving for specified period.in other firm in a 
certain territory is valid.) 

[3] Physician agreeing to serve as assistant stipulat- 

ing not to practise as physician and surgeon for three 
years — Agreement is not void, (1899) 23 Bom 103 (117, 
118) (D ^ 

[4] Contract by theatrical party with a proprietor of 
a theatre to play for the latter and not to play for any 
one else or in any other place till the termination of 
certain period or till the former went to England— ^ 


Agreement, held, void being in restraint of lawful profes- 
sion, trade or business, in the absence of any suggestion 
that the proprietor was bound to employ the party so as 
to bring the case under S, 57, Specific Relief Act. 
(1912) 16 Cal W N 534 (535, 536). 

4. Sale of good-will— Exception. — [1] Contract 
selling real good-will in the trade of plying ferry-boats 
between certain landing places — Contract does not 
amount to agreement contravening S 27* (Yol 9) 1922 
P C 167 (168) : 48 Ind App 508 : 48 Cal 1030 (PC). 

[2] Restraint in a contract selling a good-will can be 
said to be injurious to public if it is calculated to pro- 
duce ‘pernicious monopoly, prohibiting other persons to 
trade in the line, so as to enhance prices to unreason- 
able extent. (Yol 28) 1941 P C 75 (84) (PC). 

[3] A bare covenant not to compete cannot be up- 
Jheld, unless it is ancillary to main covenant and neces- 
sary to make it elective. It can be upheld only if it is 
reasonable and is consistent with interests of public, 
(Yol 21) 1934 P C 101 (104) (PC). 

[4] When the Court is satisfied that restraint was 
reasonable as between the parties it must always be very 
difficult to prove in a ease connected with the good-will 
that public interest was aflected. (Yol 28) 1941 P C 75 
(84) (PC). 

[5] Yendor company carrying on business in Canada 
transferring same to another company — Covenant res- 
training vendor from doing any similar business whatso- 
ever in Dominion of Canada — Restriction as to space, 
held, not unreasonable— Holding of small shares by 
vendor company in another company, carrying similar 
business was not a breach of agreement. (Yol 28) 1941 
P C 75 (SO, 84) (PC). 

[6] Where the \ endor of a good-will contracts not to 
“directly or indirectly engage” in similar business, the 
phrase is not void for uncertainty. (Yol 28) 1941 P 0 75 
(80) (PC). 

SECTION 2S — Synopsis 
1 Scope of the section. 

2. Agreements affecting jurisdiction of Courts. . 

3. Agreements affecting limitation for enforcing 
rights under contract. 

4. Agreements restraining enforcement of rights. 

5. Exception 1. 

1. Scope of the section. — [1] Agreement by 
which one party thereto is restricted absolutely from 
taking usual legal proceedings is void to that extent. 
(Yol 21) 1934 Sind 1 (3) : 27 Sind L R 280 •$•(’76) 1 Oal 
466 (469) (DB). 

[2] Section 28 cannot be construed so as to exclude 
agreements to refer to arbitration without order of Court 
in a pending suit. (Vol 14) 1927 Bom. 565 (576) : 51 
Bom. 908 (FB). 

[3] Section cannot be applied to rights under a decree. 
(1885) 7 All 124 (125, 131) (DB). 

[4] Agreement not to appeal against decree is not a 
void agreement and is not prohibited by S. 28, (Vol 21) 
1934 Pat. 644 (645) (DB) © (’75-77) 1 All 267 (270) 
(FB) ®(’82) 8 Oal 455 (458) (DB) ^(Yol 16) 1929 Oudh 
451 (452):5 Luck 391 (DB). (Agreement by which parties 
agree as to procedure to be adopted by Court in deciding 
case on merits and also consenting that the decision 
will be binding on them is tantamount to saying that 
no right of appeal will be exercised by the parties.) 

[5] Compromise of doubtful rights arising out of a 
previous contract is not void. It is outside the scope of 

S. 28, (Yol 13) 1926 Sind 202 (206). 
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Exception 1. — This section shall not render illegal a contract, by which two or more 
Saving of contract to refer P^^^sons agree that any dispute which may arise between thorn in* 
lo arbitration dispute that respect of any subject or class of subjects shall be referred to arbitra- 
maij nnse. tion, and that only the amount awarded in such arbitration shall be 

recoverable in respect of the dispute so referred. 

n" ^ 

Exception 2. — Nor shall this section render illegal any contract in writing by which 
Samng of contract to refer or more persons agree to refer to arbitration any question between 
guestio^is that have ah eady them which has already arisen, or affect any provision of any law in 
o>risen, force for the time being as to references to arbitration.^ 

[a] The second clause of Exception 1 was repealed by the Specific Eelief Act, 1877 (1 [I] of 1877). The repealed 
clause is reproduced here as the Con tract Act is in force in certain Scheduled Districts to which the Specitic 
Belief Act does not apply ; — 


“When such a contract has been made, a suit may be brought for its specific performance, and if a suit,. 

&uUs iarred bri such eon- than for such specific performanoe, or for the poovery of the amount 

j SO awarded, is brought by one party lo such contract against any other such 

party in respect of any subject which they have so agreed to refer, the 
existence of such contract shall be a bar to the suit.’* 


[b] Cf, the Indian Arbitration Act, 1940 (10 [X] of 1940), and the Indian Companies Act, 1913 (7 [VII tif 
1913), 8. 152. 


Section 28 (comd,) 

2. Agreements affecting jurisdiction of Courts. 
— [1] By private agreement parties cannot divest the 
Court of its inherent jurisdiction to try disputes arising 
out of the agreement, (Vol 22) 1935 Nag. 48 (49) 
^(Yol 17) 1930 Bom. 185 (186, 187): 54 Bom, 278 (DB). 
(Words “to that extent” mean that only the stipulation 
which ousts the Court’s jurisdiction is void and not the 
whole agreement.) 

[2] Parties cannot make agreement that suits relat- 
ing to disputes will be brought only in a particular 
Court even if cause of action arose outside its jurisdie- 
tion. (’09) 8 Sind L E 45 (47). 

[3] Agreement that another Court to the exclusion 
of Court having jurisdiction shall have jurisdiction to 
adjudicate upon the disputes arising under the agree- 
ment of the parties, is illegal. But if such an agreement 
specifies the place, where, according to the facts stated 
in the agreement, the cause of action is deemed to arise, 
the agreement is legal. (Vol 17) 1930 Lali. 611 (612j. 

[4] Where two Courts have jurisdiction to try suit, 
agreement restraining party to sue the other in one of 
them, particularly, is not in absolute restraint of legal 
proceedings and is not void under S. 28. (Vol 12) 1925 
Mad 114-5 (1146) •^{Vol 33) 1946 Lah 57 (61) : I B E 
(1945) Lab 281 (FB). {(Vol 10) 1923 Lah 425; (Vol 16) 
1929 Lah 605 and (Vol 30) 1943 Lah 295 overruled — 
Nor is such an agreement opposed to public policy under 
S. 23 Per Mahajan J.) -i-lVol 31) 1944 Mad 47 (48) 
®(Vol 31) 1944 Oudh 275 (276): 20 Luck 105 ^(Yol 24) 
1937 Nag 334 (335) : I L E (1939) Nag 641 ©(Vol 22) 
1935 Bom 198 (199) ®(yol 18) 1931 Cal 279 (279) : 57 
Oal 1280. 

[But see (Vol 33) 1946 Cal 112 (112, 113).] 

3, Agreements affecting limitation for enfor- 
cing rights under contract. — [1] Condition in life 
insurance policy that no suit shall be brought on the 
policy after one year from death of assured is void, 
(’ll) 11 Ind Gas 756 (756) (Low Bur). 

[See (Vol 19) 1932 Lab 169 (172) : 12 Lah 692 (DB). 
(A claim cannot be time-barred under an indent provi- 
ding that no claim can be recognised if not made in 
writing within 60 days from due date of payment, as 
such clause cannot takeaway plaintiff's statutory right 
to bring claim within prescribed time ) 

[See however (12) 14 Bom L E 741 (743) (DB). 
(Clause in deolni atu m that no suit shall be brought against 
the company m connection with the poiioy later than one 


year after cause of action accrued. Jlcld^ that clau'so 
was valid for parties agreed thereby that if no suit were 
brought within a year then neither party should be re- 
garded as having any rights as against the other.)] 

[2] Condition in contract that on happening of cci’- 
tain event one party shall lose his rights is not a condi- 
tion limiting period within which he may seek relief in 
ordinary Courts— Condition is not void. (Vol 13) 1920 
Bang 3 (4) : 3 Bang 383 (DB). 

[3] Condition in fire insurance poiioy that company 
would not be liable for loss or damage after expiration 
of twelve months from happening of the loss ordaraage^ 
unless claim was the subject of pending action or arbi- 
tration, does not contravene S. 28. (Vol 21) 1034 Kaii'i 
15 (16) : 11 Bang 475. 

[4] A condition in Insurance-policy providing for for- 
feiture of all benefits unless an action is brought within- 
three months from the rejection of the claim does not 
infringe S. 28. (Vol 11) 1924 Cal 186 (1B7) (DB) 
(Vol 11) 1924 Bang 351 (351) (DB) ^ (Vol 1) 1914 Boin 
225 (229) : 38 Bom 344 (DB). (Phrase “thus enforce 
his rights” refers to enforcement by usual legal pio- 
eeedinga in ordinary tribunals — Per Batchelor J*) 

[5] Article III Ci. (IV) of the schedule to Carriage of 
Goods by Sea Act does not limit time within wiiicb 
holder of bill of lading may enforce his rights againsf 
carrier. It extinguishes the right itself and is irretriev- 
ably lost — Insertion of clause in a bill of lading in- 
corporating the article is not void. (Vol 18) 1931 Sind 
124 (126) : 25 Sind L B 222. 

[6] The stipulation, on the back of the railway 
receipt, that no claim for overcharge of freight be 
entertained, unless made within six months is of a 
nature referred to in S. 28. (’88) 1888 All W N 59 
(60, 61) (DB). 

[7] Father executing “masha hara pafra” in favour o£ 
his widowed daughter providing for monthly allowance 
of Bs. 10— Grantee restricted from bringing a suit for 
arrears of more than one year — Restriction held to 
be void under S. 28 (Vol 19) 1932 Oai 720 (721) (DB). 

[8] Condition in bill ot lading that carrier and ship 
would be discharged irom liability tor loss or damage 
unless plaintiff brought suit within one yi-ar from date 
of delivery — No suit broauht within one year — Be'A 
that rights of plainnff were extinguished— S- 28 did not 
help him. (V 1 iw) 1932 Bom 830 (3:32). 

4. Agreements restraining enforcement of rights. 
— [1] Agreement restraming transferee from enforcing 
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Agreements votS for un- 29. Agi-eemenls, the meaning of which is not certain, or capable o£ 
cei tavnty. being made certain, are void. 


Section 28 ( contd,) 

in any way his rights under the transfer is void. (Vol 8) 
1921 Mad 599 (606) : 44 Mad 919 (FB). 

[2] Agreement restraining party to arbitration from 
raising objections to the award in any way is opposed 
to the spirit of S. 28 and is void. (Vol 3) 1916 Lab. 89 
(91) ; 1916 Pun Re No. 117 (DB) ^ (1883) 6 Mad 368 
^369) (DB) ^ (Vol 15) 1928 Sind 81 (81) ; 21 Sind L R 
253 (DB) (Following (Vol 4) 1917 Sind 38 ; 11 Sind 
L R 43 ; (Vol 5) 1918 Sind 13 : 13 Sind L R 75 Not 
followed) ^ (Vol 4) 1917 Sind 38 (39) : 11 Sind L R 43. 

[See (’10) 34 Bom 13 (27). (Where a clause in agree- 
ment was that all kinds of disputes shall be decided 
according to certain rules and the exclusive authority 
rested with a committee, so as to make its decision 
final, it was held that the parties can come to Court 
and question the finality of its decision, in spite of the 
agreement.)] 

[But see (Vol 6) 1918 Sind 13 (21): 13 Sind L R 75.] 

[3] Agreement in writing between parties to refer 
disputes between them to arbitration filed in Court — 
Order of reference made— No award filed by arbitrators 
Beference superseded by order of Court— HeZd, agree- 
ment to refer did not bar under S. 28 one of the con- 
tracting parties from filing suit after supersession of 
reference. (’76) 1876 Pun Ro No. 37 Page 67 (71) (DB). 

[4] Even if a barrister Advocate makes a special 
contract with his client that the latter would not be 
sued for fees, such a contract would be void under S.2B. 
(Vol 20) 1933 All 417 (420) : 55 All 570 (FB). ((1903) 
25 All 509 overruled.) 

[6] Plain tifi agreeing to forbear to sue debtor at the 
request of defendant who agreed to indemnify plaintiff 

Agreement so far as it restricted plaintiff's right to 

sue, held, void. {’79) 1879 Pun Re No. 120 page 358 
(360) (DB). 

[6] Claimant under 0. 21, R. 58, Civil P, C., with- 
drawing claim and agreeing not to file cult under 0. 21, 
B, 63, Civil P. C. — Decree- holder agreeing not to press 
petition for enquiry as to genuineness of hatohitta 
alleged by him to be forged : Held, (Per W ort J .) 
Section 28 was no bar to the enforcement of the above 
contract, (Vol 27) 1940 Pat €83 (689) : 19 Pat 715 (DB). 
(But such contract is invalid under S. 23). 

5. Exception 1, — [1] Exception 1 only applies 
to class of contracts where parties have agreed that no 
action shall be brought until some question of amount 
has first been decided by arbitrators. (1875-76) 1 Cal 
466 (469) (DB). ^ ^ 

[2] To make agreement conform to Exception 1, 
jurisdiction of Courts must be excluded in all respects 
except matter which is the result of arbitrator’s award. 
Section does not forbid action for damages for breach 
of such agreement to refer to arbitration. (1875-76) 1 
Cal 42 (50, 51) (FB). 

[3] A person may not contract himself out ot ins 
right to have recourse to Courts of law ; but lawful 
agreement to refer matter to arbitration oan be made a 
condition precedent before going to a Court oi law. 
(*10) 34 Bom 13 (23). 

[4] Exceptions 1 and 2 do not legalize agreement not 
to object at all to validity of award. (1883) 6 Mad 368 
(371) fDB). (Per Muttusami Ayyar J.) 

[5] No question of limitatioii arista where agreement 
to refer to arbitration tal s within four cor era of 
Exception 1. (Vol 16i 1929 Sind 55 (57, 58) (DB). 

[6] Exception 1 covers an arbitration clau-e in a 
contract. (1906) 33 Cal U69 (1173). 

[7] Suit will not ite t*) entoice agreement to refer to 
arbitration, even in the case referred to in the first 


exception to S. 28. (1875-76) 1 Cal 466 f4GS) (DD) ^ 
(1875-77) 1 Cal 42 (49, 50) (FB). (Quc&rc). 

[8] A contract appointing arbitrators is a eontrae. 
“uberrima fide” and unless there is complete con- 
fidence between the tribunal and the parties it would 
be wrong to bind a party to his contract, when there i*-' 
a probability that injustice would result from doin ^ so, 
(Vol 20) 1933 Smd 317 (350). 

[9] Agreement to refer disputes arisiug beti\een 
parties out of various contracts, to arbitration and to 
•abide by the award— No prohibition to taking proceed- 
ings thereafter in Court of law — Agreement is valid. 
{Vol. 24) 1937 All 650 (652). 

[10] Deputy Commissioner engaging plaintiff as 
workman— Agreement providing that in case ot breach,, 
workman was to accept amount given by Deputy Com- 
missioner and to be bound by his decision in other 
matter^ — Suit by plaintiff for balance of wages after 
grant of amount by Deputy Commissioner — * Held, suit 
fell within Exception 1 and was barred under S. 21, 
Specific Relief Act. (Vol 19) 1932 Oudh 265 (266) : 
Luck 98 (DB). 

[11] Agreement by servant of company, that 
Manager of Company shall be sole judge to company’s 
right to retain whole or part of wages for breach of 
rules and his certificate in writing in respect of th‘=. 
amount so retained, and the cause of such retention, 
shall be conclusive evidence between the parties in all 
Courts of justice was held to be an arbitration clause 
covered by Exception I. (1885) 11 Cal 232 (235) (D B). 

[12] A clause in the grant under Crown Grants Act 
(1895) that in the event of any boundary dispute^ bet- 
ween lessees, they shall be bound to submit such dispute 
to the Commissioner, and that the decision of the Board 
of Revenue on appeal shall be final and binding oa tlit. 
lessees, such a clause is not affected by S. 28 by reason of 
S. 3, Crown Grants Act. (Vol 25) 1938 Cal 211 (215) : 
I L R (1938) 1 Cal 626. 

[13] Contract between person and company — Party 
agreeing that decision of engineers of company will be- 
final in respect of the contract whose execution is put 
under their supervision. Held, that though the engineers 
are not arbitrators, they are persons exercising judicial 
functions and the party can come to Court to question 
the decision if there is remissness in the proceedings. 
(Vol 22) 1935 Mad 356 (359) (D B). 

[14] Submission to arbitration clause in bill of lading 
— Arbitrators and umpires to meet in England — Sub- 
mission to be made rule of High Court in England — 
Submission clause held not rendered illegal by S. 28. 
(Vol 19) 1932 Sind 111 (112) : 26 Sind L R 497 (D B). 

[15] Where a party to a contract agrees that in ease 
of any dispute arising out of the contract or in any 
matter concerning the contract, he will abide by the 
decision of the other party, he cannot afterwards be 
allowed to say that such decision is not binding upon 
him, being a decision by a person in his own cause, 
unless it can be shown to be arbitrary or otherwise tin- 
just. (Vol 20) 1933 Sind 93 (98) : 26 Sind h R 469 
(DB). 

[16] Building contract— Parties agreeing to abide by 
certificate of architect named in agreement— Decision 
of architect must be acce.'ted however erroneous— Pinal 
certificate can be challenged only on ground of fraud, 
collusion or misconduct, on part of arehifect, (Vol 29) 
1942 Bom 334 (336). 

Section 29— Noie 1. 

[1] Uncertainty explMined — Wbei'e a reasonable^ 
meanin.r can be constrm d into •ontract, the con* 
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Illustrations. 

fa) A agrees to =iell to B *a hundred tons of oil/ There is nothing whatever to show what land of oil was 
intended. The agreement is void for uncertainty. 

(hj A agrees to sell to B one hundred tons of oil of a specified description known as an article of commerce. 
There is no uncertainty here to make the agreement void. 

(c) A, who is a dealer in eocoanut-oil only, agrees to sell to B ‘one hundred tons of oil.’ The nature of 
A’s trade affords an indication of the meaning of the words, and A has entered into a contract for the sale of one 
hundred tons of coeoanut-oil. 

(d) A agrees to sell to B ‘all the grain in my granary at Ramnagar*. There is no uncertainty here to make 
the agreement void. ^ 

(e) A agrees to sell to B ‘one thousand maunds of rice at a price to be fixed by C*. As the price is capable 
of being made certain, there is no uncertainty here to make the agreement void. 

(f ) A agrees to sell to B ‘my white horse for rupees five hundred or rupees one thousand.’ There is nothing 
to show which of the two prices was to be given. The agreement is void. 


Section 29 (contd.) 

tract is not void for uncertainty. (T3) 1913 Pun L R 
No. 305 page 1027 (1031) (D B). 

[2] It is impossible foe a Court of justice to give 
effect to a contract, the meaning of which it is unable 
to find out with reasonable clearness. (Vol 2) 1915 Lab 
328 (329) (D B). 

[3] Section 29 contemplates that the meaning of an 
agreement shall be clear on the face of it. (Vol 32) 1945 
Mad 10 (10) : I L R (1945) Mad 521 (D B). (An agree- 
ment to pay certain amount “after deductions as would 
he agreed upon” between the parties, held, void for un- 
certainty). 

[4] The construction of an ambiguous stipulation in 
a deed may be governed or qualified by a recital, but on 
the other hand, if the intention of the parties is clearly 
to be collected from the operative part of the instrument, 
that intention is not to be defeated or controlled be- 
cause it may go beyond what is expressed in the recital. 
(1880) 2 Mad 239 (257) : 7 Ind App 83 (P 0). 

[5] Where the term in an agreement is vague in the 
extreme and might be interpreted in as many ways as 
there are interpretations thereof, the agreement is cer- 
tainly one which must be considered as void because of 
uncertainty under S. 29. (1921) 4 Nag L Jour 67 (69). 

[6] No contract is void merely because no time for 
performance is specified. (Vol. 11) 1924 All 657 (658) : 
46 All 514 (D B). 

[7] Plea that the agreement was void for uncertainty 
held could not be availed of where the parties them- 
selves did not regard it as vague and had acted on it. 
(Vol 16) 1929 Nag 194 (197) ; 25 Nag L R 131 (D B). 

[8] Illustrative cases where contract is not void for 
uncertainty : 

(a) Contract to execute a Kabala “containing neces- 
sary stipulations.” (Vol 14) 1927 Cal 889 (893, 894) ; 65 
Cal 285 (D B). 

(b) Where the indigo cakes mortgaged are described 
as those to be manufactured from the crops to be grown 
on lands of the Pupri Factory from the date of the exe- 
cution of the mortgage upto the date of its being paid 
off, held that there is no vagueness as to the indigo 
cakes. (1904) 31 Cal 667 (678) (D B). 

(c) A covenant for renewal without specifying period 
and rent must be presumed to be for the same period 
and rent as in the original and therefore not void for 
uncertainty onithat ground. (Vol 4) 1917 Cal509 (510)(DB.) 

(co) A contract to grant a renewal of a lease on such 
conditions as shall be reascmable and proper at the time 
of such renewal. (Vol 14) 1927 Mad 613 (515) ; 50 Mad 
596 (D B). 

(d) Contract to sell land at a fair valuation when there 
is no difficulty in ascertaining what a fair valuation 
would be. (1880) 6 Cal 175 (183) (D B). 

(e) Where the mortgagors described the mortgaged 
property in the mortgage deed as “their property” and 
at the date of the mortgage the mortgagors had specific 
interest in the mortgaged property, it was held that the 


words were sufficiently certain or at any rate were 
capable of being made certain, (1890) 12 All X76 (178, 
179) (D B). 

(f) Where the contract for supply of goods did not 
mention the maximum limit of purchase, it was held 
that the contract was not uncertain. (Vol 3) 1916 
Bom 315 (317) (D B). (It was open to Courts to reject 
dishonest claims for damages based on alleged failure 
to comply with large and unreasonable orders.) 

(g) 2nd defendant executing an agreement in favour 
of plaintiff and making himself liable for all loans 
advanced by the plaintiff to his brother, the 1st defen- 
dant: Held that the fact that no amount or limit is 
stated does not make the agreement uncertain and un- 
enforceable. (’37) 1937 Mad W N 760 l761). 

(h) Where a Nattukotai Chetty impliedly agreed to 
give something extra to his agent as remuneration for 
the collection of outstandings left uncollected by the 
agent’s predecessor, but did not fix a rate of percentage: 
Held^ that in view of the nature of the business of 
Nattukotai Ghetties, the contract was enforceable and 
the agent was entitled to a reasonable amount as remu- 
neration. (Vol 2) 1916 Mad 931 (934) (OB). 

[9] Illustrative oases where contract ib held to be 
uncertain and therefore void : 

[a] A contract for pre-emption entered into by the 
co-sharers for an unlimited period is uneforceable 
against the heirs and representatives of the co-sharers 
as being too vague and uncertain. But a contract for 
pre-emption bet ween the co-sharers entered into at 'the 
time of the settlement, held must be presumed, in the 
absence of anything to the contrary, to have been 
intended to hold good for the whole period of the settle- 
ment and not longer and therefore not uncertain. 
(Vol 11) 1924 All 400 (403) : 46 All 333 (DB). 

[b] Certain persons describing themselves as resi- 
dents of X, giving a bond for payment of money in 
which as collateral security they pledged “Kul haq 
haquk” (their properties ) Eeldf that the general hypo- 
thecation was too indefinite to be acted upon and no 
charge ou their property situated in X was created. 
(1875-77) 1 All 275 (276) (DB), 

[e] Iqrarnamah covenanting to grant land to society 
whenever required for building Mandir or Dharamshala 
and empowering to take it if refused—HeZif, covenant 
was personal but inoperative owing to vagueness. (Vol 3) 
1916 Pat 226 (228, 230) : 1 Pat D Jour 238 (DB). 

[d] Agreement to sell at favourable or concession 
rate. (Vol 16) 1929 Mad 243 (246) : 52 Mad 300 (DB). 

^ [e] A covenant of partnership giving one party the 
right of specifying the share of the profits to be assigned 
to the other and affording no indication as to the pro- 
portion of losses which one party is to bear in the 
partnership is void for uncertainty. (Vol 2) 1913 hah 
328 (329) (DB). 

[f] An agreement to pay rent in cash without the 
rate being definitely fixed. (Vol 7) 1920 Mad 113 (116) 
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30. Agreements by way of wager are void, and no suit shall be brought for recovering 
dgt'cement by iray of anything alleged to be won on any wager, or entrusted to any person to 
'>Mgcr void. abide the result of any game or other uncertain event on which any wager 

is made. 

This section shall not be deemed to render tinlawfui a subscription or contribution, or 
Exceptmi in favour of agreement to subscribe or contribute, made or entered into for or 
certain pr%zQs for horse- toward any plate, prize, or sum of money, of the value or amount of 
racing, fye hundred rupees or upwards, to be awarded to the winner or 

winners of any horse-race/** 

Section SOM of the Nothing in this section shall be deemed to legalize any transactiop 
Indian Penal Code not connected with horse-racing, to which the provisions of section 294A of the 
effected, Indian Penal Code apply. 

[a] Cf, the Gaming Act (8 and 9 Viet., c. 109), S. 18. 


SECTION 30 — Synopsis 

!• Scope. 

2. Wager and speculating contracts. 

3. Collateral agreements. 

4. Suit relating to recovery of deposit, winnings 

or losses. 

5. Evidence and proof. 

1. Scope. — [1] There is no distinction between 
the expression “gaining and wagering” in the English 
Gaming Act 1845, and the earlier Indian Act XXI of 
1848, and the expression “by way of wager” used in S. 30 
of the Indian Contract Act, (IX of 1872). (’02) 29 Cal 
461 (467) : 28 Ind App 239 (PC) S<{Vol 4) 3917 Low 
Bur 18 (20). 

[2] Section 30 requires that there must be at least 
two parties, the agreement between them must be by 
way of wager and further both sides must be parties to 
that wager. (’04) 28 Bom 616 (621) (DB). 

[3] Betting is not illegal but law is unwilling to 
assist in enforcing obligations arising out of it or wagers. 
Section 80 expressly says that agreements by way ol 
wager are void. (Vol 12) 1925 Cal 1007 (1008) ; 52 Cal 
677 ©(1885) 9 Bom 358 (364) (DB) ©(Vol 16) 1929 
Bang 241 (242) : 7 Bang 26^ 

[4j The words “entrusted to any person to abide the 
result of a game, etc.** in S. 30 refer only to monies 
deposited with stake-holders. (Vol 5) 1918 Mad 163 
(164) (DB). 

2. Wager and speculating contracts. — [1] A 
'Speculative contract is not necessarily a wagering con- 
tract. (Vol 10) 1923 All 273 (276) (DB). 

[2] To bring a contract under S. 30, it is necessary to 
show that both parties intended that no delivery or ac- 
ceptance shall take place and agreed that the mere differ- 
ence in price shall be paid; but if only one of the parties 
intends that no delivery shall take place, the contract 
is not vitiated (Vol 9) 1922 Pat 220 (221, 222)© (Vol 4) 
1917 P 0 101 (102) ; 42 Bom 373 : 45 Ind App 29 
(PC). (Absence of intention to give delivery is not 
enough.) ©(Vol 31) 1944 All 196 (197) : ILR (1944> All 
397 ©(Vol 29) 1942 All 170 (174) : I L E (1942) All 289 
(DB). (Option to demand delivery or acceptance does 
not take out the transaction out of wagering contract.) 
©(Vol 25) 1938 Lah 781 (783, 784) (DB). (The mere 
fact that as to the greater part of the goods there was 
no delivery but an adjustment of claims, does not vitiate 
the transaction.) ©(Vol 21) 1934 Nag 129 (130, 131) 
©(Vol 19) 1932 Lah 273 (274) (DB) ©(1900 02) 1 Low 
Bur Eul 107 (108) (DB). (Promissory notes in respect of 
transactions which were really intended only for pay- 
ment of money by either party to other according to 
chances in market, though purporting to be agreements 
for actual purchase of goods, held to have been given in 
consideration of gambling transaction.) ©(Vol 17) 1930 


Nag 273 (276) : 26 Nag L R 277 (DB). (Whether a 
contract is a wagering one depends upon the intention 
of the parties at the time of the contract.) ©(Vol 17) 
1930 Nag 111 (113) : 26 Nag L B 125. (Subsequent 
agreement not to demand or give delivery does not 
make the contract a wagering one.)© (Vol 16) 1929 All 
890 (893) : 51 All 1027 (DB) ©(Vol 16) 1929 All 134 
(138) (DB) ©(Vol 16) 1929 Bom 157 (170) ; 53 Bom 
367 : 30 Cri L Jour 595 (DB) ©(Vol 13) 1926 Lah 318 
(819) : 7 Lah 442 (DB). (Definite agreement not to 
enforce actual delivery of goods has to be shown )© (Vol 
13) 1926 Mad 326 (331, 332) (DB). (If a contract is 
wagering in its inception the mere fact that in certain 
contingencies delivery could be asked for would still not 
render the contract enforceable.) ©(Vol 12) 1925 Bom 
511 (512): 49 Bom 689 (DB). (Contract for forward deli- 
very. Settlement by cross-contract. Contract held 
wagering contract within S. 1, Bombay Act III of 1865, 
though not under S. 30, Contract Act.) ©(Vol 12) 1925 
Bom 79 (84) (DB). (Understanding between principal and 
agent alone to deal in difierences only is not enougl^. 
The third parties on the one side and the agent and prin- 
cipal on the other must together agree to deal only in 
differences.) ©(Vol 12) 1925 Rang 284 (285) (DB) 
©(Vol 11) 1924 Mad 378 (378). (Mere contemplation 
that delivery would not in fact be likely to be demanded 
is not sufficient to make a contract a wagering one.) 
©(Vol 11) 1924 Nag 290 (292). (It is not sufficient to 
show that neither party intended nor contemplated that 
there should be any delivery of goods. It must be shown 
further that there was an agreement that neither party 
would have the right to make nor demand delivery!) 
©(Vol 11) 1924 Oudh 186 (186) © (Vol 10) 1923 Nag 
824 (325) ©(Vol 8) 1921 Sind 114 (116) : 15 Sind L E 5 
©(Vol 1) 1914 Cal 868 (869). (Contracts in which only 
differences are payable and delivery is either excluded 
or optional, are wagering contracts.) ©(’13) 87 Bom 
264 (277) ©(’18) 15 Bom L B 750 (760, 761). (Seller 
may, technically speaking, be said to deliver goodf to 
his buyer by giving him a delivery order on a certain 
person but just as mercantile contracts for payment of 
differences so also delivery orders may be used and 
passed from hand to hand amongst persons who have 
no other intention than that of adjusting differences 
amongst themselves.) ©(*09) 11 Bom L B 997 (1004) 
©(’07) 9 Bom LR 125 (138)© (’03) 5 Bom LR 503 {506) 
©(*02) 29 Cal 461 (467) : 28 Ind App 239 (PC) ©(1899) 
1 Bom L B 263 (266). (Both sides must clearly' under- 
stand not only that no delivery is ordinarily to be given 
or taken but that none could even be asked for under 
any circumstances— Mere guess is not enough.) ©^18:9^ 
22 Bom ,899 (903) ©(1894) 17 Mad ^80 (491) (^B). ; 

[3] The test as t6 trfie character of a tre^a^lion 
comparison between magnitude of transaction and <kipa- 
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city of person who seeks to have it declared a wager» 
(1910) 12 Bom L B 1062 (1066). 

[4] There is nothing illegal in speculating. This 
method of doing business is common place and embraces 
all commodities. Whether commodities are paid for 
and held with a view to making profit or are re-sold 
before delivery is irrelevant as far as the distinction 
between speculation and gambling is concerned. Gambl- 
ing and wagering are not dealings in commodities at 
all. They are only bets on market price of goods in 
future, though they may take the form of a transaction 
of sale and purchase. There is no obligation on either 
party to deliver, or take delivery of any goods. The 
bujer simply pays the diSerence between the price of 
the bargain and the price at some future date. The 
essence of gaming and wagering is that one party is to 
win and the other to lose upon a future event which Is 
uncertain. Thus, the difierence between the two can be 
seen by seeing whether the transaction is real or a 
mere peg to hang the bet upon. Where parties could bo 
con pelled to carry out the contract of sale it is real. It 
IS necessary to look behind the contract for its true 
understanding. It must be borne in mind that there is 
nothing wrong in diSerent contracts so long as the 
parties are not absolved from delivering commodity or 
paying its price. (Vol 24) 1937 Nag 345 (361) ; I L B 
(1938) Nag 308 (DB), 

[5] The essence of wager is that each side stands to 
win or lose according to the uncertain 'or unascertained 
event in reference to which the chance or risk is taken. 
To make an agreement a wager there ought to be com- 
mon intention to bet. (*04) 28 Bom 6l6 (621) (DB). 

[6] To constitute a wager, the transaction between 
the parties must “wholly depend on the risk in con- 
templation” and neither must look to anything but the 
payment of money on the determination of an uncer- 
tainty. (1885) 9 Bom 358 (863) (DB). 

[7] The essence of wagering contract is that neither 
of the parties should have any interest in the contract 
than the sum which he will win or lose. (Vol 22) 1935 
Mad 135 (137). 

[8] There is no authority for the proposition that 
because under the terms of a contract an obligation to 
pay or receive differences may arise on the happening 
of a particular event, the contract is void as a wager if 
that event does not happen. Such a result would be 
inconsistent with the priooiple underlying S. 57 of the 
Contract Act. (»10) 84 Bom 619 (633) (DB). 

[9] Persons in a position to carry out contract at the 
time of making contract or at the time of performance — 
Contract is not necessarily wagering contract even if 
contract provides for alternative of receiving or paying 
on difierenees instead ot actual delivery. (Vol 9) 1922 All 
360(S61):43 All 685 (DB)*(Vol 12) 1925 Bom 116 (117) 
(DB), (Contract containing stipulation to pay differences 
between contract price and market price in the event of 
breach of contract by either party.) 

[10] A contract containing a condition that one of 
the parties becoming unable from pecuniary circum- 
stances to perform the contract shall not put an end to 
it but if contract be beneficial to that party, damages 
shall be ascertained and paid then and there to the 
party, is not of the nature of gambling transaction. (’05) 
7 Bom h B 164 (166). 

[11] Where two wrestlers agreed to play match on 
condition that party not appearing was to forfeit a 
certain sum and that winner was to receive certain 
amount out of gate money, the contract held was not 

' wagering one. (Vol 18) 1931 Bom 264 (265) (DB), 

[12] The purchase of option or right to call for shares 
is not necessarily wagering contract; test is whether in 
aueh contract, differences only are intended to be paid ; 


so also double option is not more necessarily gambk 
than single option. Contract is not wagering contract 
unless neither of paries intend to give or take delivery. 
(Vol 1) 1914 Low Bur 183 (189). 

[18] The transaction may be cloaked behind the 
forms of genuine commercial transactions which neithei 
party intended to have legal operation. Where the 
documents show an ordinary commercial transaction, 
and in conformity with them one of the parties incurs 
personal obligations on a genuine transaction with 
third parties so that he himself is not a winner or loser 
by the alteration of price, but can only benefiit by his 
commission, the inference of betting is irresistibly des- 
troyed. In such cases, the fact that no delivery is 
required or tendered is of practically no value. Ordi- 
nary speculation conducted on the stock exchange 
through a broker who makes himself by the rules 
personally liable to the other members of the stock 
exchange for the performance of the contract cannot 
be a bet. (Vol 29) 1942 P C 19 (21) (PC). 

[14] The mere fact that various contracts are m 
the nature highly speculative will not ‘per se rondcr 
them void as wagering contracts, unless the facts are 
of such a nature that they are incompatible with a lawful 
contract. (Vol 21) 1934 Nag 129 (131). 

[15] An agreement of a forward sale containing a 
provision for delivery and resale to the first party oi 
the same quantity as that of the previous transaction 
before the date o£ that transaction and at the rate 
prevailing on the date of the resale though highly 
speculative does not amount to a wagering contract. 
(Vol 23) 1936 Bang 319 (323) : 14 Bang 347 (DB). 

[16] Merchant buying goods in Japan and desirous; 
of paying for them in Bupees and not in Yen, entered 
into contract with Bank-- Contract taking form of pur- 
chases of Yen to be delivered during specified x:>eriod at 
fixed rate — Bank covering itself by Yens purchased 
against Yens sold. It was held that transactions were 
genuine and not wagering contracts. (Vol 23} 1936 Bang 
269 (271) (DB). 

[17] Where grain pit was purchased by plaintiffs ats 
commission agents on behalf of defendants and latter 
not being able to pay purchase-money former sold it at 
loss and sued defendants for loss; : Eeld^ that case 
did not come under S. 30, even though the probabilities 
to the knowledge of the plaintiffs were that the defen- 
dants would resell the contents of the grain pit through 
plaintiffs as commission agents getting the benefits oi 
any rise in prices or suffering any fall. (Vol 1) 1914 
All 321 (322) ; 36 All 426 (DB). 

[18] Where under a contract for purchase of rubbor 
coupons the buyer was entitled to delivery of coupons 
purchased and formal tender of coupons purchased was 
in fact offered to him. Held that the contract was not 
a wagering contract. (Vol 83) 1946 P 0 63 (64) (PC). 
(Case from Ceylon). 

[19] Vendor agreeing to sell what he has not and 
may never have — Price fixed upon calculation of risk 
taken by purchaser for sum far below real value. Con- 
tract is eminently speculative, not to say gambling one. 
(1867-69) 12 Moo Ind App 292 (308) (PC). (Purchaser 
retaining part of price until risk is determined — Bisk 
contracted is pro tanto diminished and contract becomes 
incapable of being performed.) 

[20] To constitute wager parties must contemplate, 
determination of uncertain event on which risk depend^s. 
as the sole condition of contract. Agreement to advance 
money for litigation in consideration of the return there- 
of without interest together with a share in property 
is not opposed to public policy; nor is it in the nature 
of a wager. It should be treated as a conditional 
promise or guarantee. (»09) 8 Ind Cas 600 (500) (Oudh) 


1 B. ao] 


ITBE INDIAN] CONTRAOl AC!E, 1872 , 


1055 


Section 30 (contdj 

[21] The tenant o£ a field agreed to allow another 
to pick the cotton crop of that field in exchange loe a 
promise to deliver 2^ hliandis of cotton at the time of 
picking. Held, that this was not wagering contract. 
(Vol 10) 1923 Nag 291 (292) : 19 Nag L R 21. 

[22] Where a contract for purchase of salt was suc- 
cessively transferred from one to anotheij every trans- 
feree paying the amount of profits and delivery was 
likely to be much delayed and the actual date of 
delivery was doubtful. Held that contract was one by 
way ot wager. (Vol 12) 1925 Lab 564 (564). 

[23] Transactions of sale and pureha'ie— No delivery 
— Only one khata for all transactions — Panohayat fixing 
artificial rates for a certain day — Khata not showing 
loss or profit — The tran«^actions held wagering ones. 
(Vol 21) 1934 Lab 85 (86) (DB). 

[24] Contract to deliver certain documents to a party 
to a suit for a certain amount if the suit were compro- 
mised, but if the party won the suit four-times the 
amount was agreed to be paid. Edd^ the transaction 
was not a wager but only a contingent contract and was 
enforceable. (Vol 22) 1935 Mad 135 (137). 

[25] Where two persons holding opposite views about 
the issue of a future uncertain event, mutually agree 
that, dependant upon the determination of that event, 
one shall win from the other and the latter shall pay a 
sum of money or other stake, neither party having any 
other interest in that contract than the sum or stake 
and there being no other real consideration for the con- 
tract bj either party, the transaction is a wagering con- 
tract within S. 30. (Vol 13) 1926 Sind 202 (207, 208). 

Teji Mandi transactions* — [26] T^ji Mandi con- 
tracts are not presumed to be wagering contracts in the 
absence of evidence to the contrary. (Vol 13) 1926 P 0 
119 (120) : 53 Ind App 241 51 Bom 1 (PC) ^ (Vol 25) 
1938 Lab 825 (826). (Defendant at Delhi placing with 
plaintiff, pakka ahrti of Bombay, order for forward 
transaction of certain amount of cotton bales and under- 
taking to pay mandi as soon as a telegram was received 
—Contract held complete between parties — Defendant 
failing to pay amount of mandi on demand — Plaintiff 
selling bales at loss— Defendant held liable for mandi 
and loss suffered by plaintiff.) <®(Vol 12) 1925 Bom 79 
(82) (DB) ® (Vol 9) 1922 Bom 408 (408, 409) ; 47 Bom 
263 (DB) * (Vol 9) 1922 Bom. 66 (70) * (Vol 1) 1914 
Bom 183 (185). (Each contract, whether Teji or Mandi/ 
iS unilateral and not reciprocal.) 

[But see (1913) 37 Bom 264 (272). (Teji Mandi 
iransactions must be regarded as wagering ones. The 
onus of proving the contrary lies heavily on party 
alleging so.) (1910) 12 Bom L R 590 (591). (Teji 
Mandi transactions are in nature of gambling transac- 
tions.)] 

[27] Forward contracts for purchase and sale of goods 
are legitimate commercial transactions though specula- 
tive. They may be wagering or gambling transactions. 
When there is bargain for differences they are wagering 
contracts, even if one party has option to demand deli- 
very. In spite of the terms of the contract, extrinsic 
evidence may establish the common intention of both 
parties that there was to be no delivery but only to tike 
differences according to rise or fail in prices on date of 
delivery. But when it is established that substantial 
parts of goods were aotuHlly taken delivery of, 
the transaction may be taken to be genuine com- 
mercial transaction. (Vol 28) 1941 Cal 341 (344, 345) 
(DB) © (Vol 12) 1926 Rang 284 (286) (DB) * (1913) 16 
Bom L R 85 (93). 

The Patta Paiti Contracts* — [28] The patta and 
patti contracts are highly speculative but nor opposed to 
public policy as wagering contracts. (Vol 21) 1934 Nag 
129 (130) I® (Vol 16) 1928 P C 80 (32) : 65 Ind App 32 


; 61 Mad 96 (P C). (In absence of proof that contracts 
were entered into upon the terms that their performance 
should not be demanded but the differences only should 
be payable if tbe seller was unable to give delivery and 
buyer was not agreeable to take deliverj through third 
parties so as to exonerate seller, making of patta patti 
resulting in agreement to pay differences only would 
not make tbe transaction a wagering one.) 

Nazrana contract^. — [29] Wbat are known asnaaraua 
contracts in the Punjab are not necessarily wagering 
contracts. (Vol 19) 1932 Lab 350 (358) ; 13 Lah 766 
(DB) 

Badni tranasciions* — [30] Liabilities incurred on 
badni transaction are unenforceable. In absence of common 
intention to wager there can be no badni or wagering 
transactions. Where transactions included sales and 
purchases by the same dealers for a fixed date coupled 
with failure to deliver in practically all cases: Held 
that the transactions were badni. (Vol 15) 1928 Lah 
420 (422) (DB). 

[31] Where the contract for sale of goods specifically 
provides that the goods would be delivered after weighing 
them and tbe purchaser asks for delivery and is not re- 
plied that delivery was not eontempUted, tbe mere fact 
that the contract involved very large quantities of the 
goods does not make the contract a badni transaction 
though they are highly speculative forward coatract«.. 
(Vol 16) 1929 Lah 689 (690) (DB). 

[32] Where the transactions which parties entered 
into are beyond their means and there is no intention 
on the part of either contracting party from the very 
beginning to give ot take delivery, tbe transactions are 
badni and so void. (Vol 16) 1929 Lah 375 (376). 

Insurance policy,^ [33] In India an insurance for a 
term of years on the life of a person in which the in- 
surer has no interest is void as wagering contract under 
S. 30. (1899) 23 Bom 191 (210) (Vol 28) 1941 Lah 33 
(35, 36) (DB). (Person effecting insurance on his younger 
brother’s life, held had no insurable in erest, and hence 
the insurance contract was void under S. 30 and S. 23). 

Lottery, — [34] Transaction between definite number 
of persons—Eaeh to contribute rupee 1 for first week— 
On week end prizes drawn — A prize winner getting 
gramophone out of transaction — Remaining subscrib- 
ing 4 annas more for next week and drawing made 
next week end — Prize winner getting gramophone and 
dropping out — Similar drawings continuing for 20 weeks 
— Remaining subscribers each then getting one gramo- 
phone — ^There was, held, no offence under S. 294A, Penal 
Code and since each one got his money’s worth, though 
some got less and some more by lot and since there was 
no invitation to public to join, the transaction did not 
amount to wager. (Vol 21) 1934 Mad 136 (137). 

[35] An agreement to decide a suit by lottery is void 
ab initio as being one by way of wager and opposed to 
publicy policy. (1909) 5 Nag L B 107 (110). 

[36] Effect of Crovernment sanctioning lottery is that 
no prosecution would lie in respect thereof. But the 
sanction does not affect civil law relating to lotteries — 
Agreement to purchase ticket of such lottery is void. 
(Vol 4) 1917 Bom 138 (140) : 42 Bom 676. 

[37] Lottery and wagering contracts are two distinct 
things. A scheme may amount to a lottery though none of 
the competitors is a loser. If the subscribers have pur- 
chased a chance of winning a prize the scheme would be a 
lottery, whether the prizes are paid circuitously from the 
interest earned on the subscribers, contributions or are 
paid directly from those contributions. A lottery is not 
in British India unlawful in the sensethatit is prohibited 
by law. It is only in relation to S. 294A, Penal Code, 
that it becomes illegal. (Vol 23) 1986 Mad 22 > (227, 
229, 244) : 59 Mad 562 (FB). (The chit fund held 
amounted to lottery and the promoters of the kurl by 
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keeping place for conducting it and by its publication 
committed oSence under S. 294A, Penal Code.) 

[38] Where an agreement provides that winners are 
to get prizes and subscribers to get refund of contribu- 
tion without interest in the end and the promoter to 
retain only interest, it was held the chit fund is not a 
wagering agreement. (Vol 14) 1927 Mad 683 (585) : 60 
Mad 698 (FB). 

[39] Though kurl, as ordinarily conducted in Malabar, 
is not lottery, yet if some subscribers obtain as prizes 
amounts which are in excess of the amounts subscribed 


by them, it comes within definition of lottery and suit 
to recover money paid for such lottery is not enforceable. 
(Vol 6) 1919 Mad 139 (139). 

[40] Chit fund with arrangement for payment of 
prize every month by casting lots, was held illegal as 
lottery. (Vol 12) 1925 Mad 281 (282, 286) (DB). 

[41] Sale of a share in sweepstake ticket after that 
ticket has drawn a horse, for a definite amount, is not 
a wager and is not opposed to public policy and the 
vendee can enforce the payment of his share in the 
prize money. (Vol 1) 1914 Lab 72 (73) (DB). 

Other cases, — [42] Where the parties to arbitration 
contract that neither they nor their rntnesses shall give 
evidence and the arbitrators cannot fairly use judicial 
discretion in the abence of evidence, the submission 
merely amounts to wager and is invalid. (1913) 7 Sind 
D E 113 (115). 

[43] A lent a sum of money to B on the risk or secu- 
rity of a ship belonging to B under sail to Nicobar from 
Negapattam. B stipulated that as soon as the ship re- 
turned back after its voyage he would repay the amount 
with interest. The ship having been lost in the voyage 
A sued B for recovery of the amount. Held that the 
agreement was one by way of wager and therefore the 
suit was liable to be dismissed. (1902) 25 Mad 561 (506). 

3. Collateral agreements — [1] A contract colla- 
teral to a wagering contract is not necessarily unenforce- 
able. (Vol 31) 1944 All 196 (197) : I L B (1944) Ail 
397»3&(Vol 6) 1919 Low Bur 71 (75). (Difference between 
void and illegal transactions lies in their efiect on colla- 
teral transactions. It is holding of lottery that is prohi- 
bited and not receiving prize money and agent 
receiving such money for winners is bound to account 
for the same.)'3&{1901) 23 A.11 165 (166) (DB)*J«(1900-07) 
1 IjOW But Kul 128 (ISO) (FB). 

[2] Two partners entering into wagering contract 
with third person — One partner satisfying liability of 
both — He can claim the other’s share of the loss— 
Transactions collateral to wagers are not aSected by 
S. 30. (Vol 10) 1923 Nag 48 (49). 

^ [3] The forbearance of a plaintiff to sue coupled 
with his forbearance to declare the defendant a defaulter 
constitutes a go^ consideration for the fresh agreement, 
though the original contract was wagering transaction, 
and the plaintiff is entitled to recover on fresh agree- 
ment. (Vol 26) 1938 Lah 781 (784) (DB). 

[3a] A party to a wagering contract can sue to set 
aside an award made in persuance of arbitration clause 
contained in the wagering contract. (Vol 20) 1933 Cal 
769 (761) ; 60 Cal 856. 


Principal and agent — [4] A contract is not illegal 
merely^ because it is for a wager. It is merely void. 
Accordingly, contracts which are not by way of wager, 
but are collateral and subsidiary to wagering contract 
may be enforced by a suit. Where the plaintiff, a com- 
mission agent, bets in his own name for the defendants 
and pays the losses, the plaintiff can recover from defen- 
dants the sums so paid. (1904) 17 0 P L E 67 (73)* 
tyol 27) 1940 All 95 (96, 97) * (1940) 2 Mad L J 997 
(1000). (Dealing in stocks and shares.) * (Vol 22) 1'936 
J^ah 761 (762) ; 16 Lah 1077 (DB). (Badai transaction.) 


*(Vol 19) 1932 Lah 356 (358) : 13. Lah 766 (DB). (A set- 
off of adjustment in the accounts of third parties should 
be treated on the same footing as cash payment by the 
agent.) * (Vol 16) 1929 Lah 875 (376). (Badni transac- 
tions ) * (Vol 16) 1928 Lah 420 (422) (DB) * I Vol 14) 
1927 All 823 (824) : 49 All 926 (DB) * (Vol 12) 1925 
All 102 (102) (Agent must act as agent and not as 
principal.)*(Vol 12) 1925 Bang 284 (286) {DB)*(Vol 10) 
1923 All 685 (585) : 45 All 503 (DB)*(1911) 33 All 219 
(222) (DB) * (1908) 1908 Pun Be No. 74, p. 841 (042, 
343) (DB) (Agent must prove either actual payment on 
his principal’s behalf, or that liability has been incurred 
which is enforceable by law, and that surrender of 
claim to profits made under badni contracts does nol 
constitute actual pay ment.)*f 1904} 14 Mad LJ 326 (328) 
©(1901) 23 All 165 (166) (DB)©(1895)1895 Pun Ee No. 
80, p. 380 (386) (DB). (Agent failing to prove either an 
actual payment upon the principal’s behalf, or that a 
liability has been incurred which is enforceable at law — 
He cannot claim set-off on that account in a suit by the 
principal but in such a suit it is open to the agent to 
repudiate bis liability by advancing the plea that they 
were wagering transactions.) 

[But see (Vol 9) 1922 Lah 408 (409). (A suit by 
agent against principal for loss caused to him for hav- 
ing entered into wagering contracts on his behalf with 
third parties cannot lie and the plaintiff cannot be 
allowed to alter their claim to one for refund of losse«a 
paid upon wagering contract.)] 

[6] An agent, who has received money on an illegal 
contract between him and the third patty, cannot put 
forth the plea of illegality of the contract as a defence in 
an action by his principal to recover money from him. 
(1903) 25 All 639 (641) (DB) © (Vol 16) 1929 Eang 244 
(244) : 7 Bang 300. (The onus lies on the principal to 
prove affirmatively that the agent actually received the 
money on his behalf.) © (Vol 14) 1927 All 796 (796) 
(DB) © (Vol 14) 1927 All 238 (238, 239) : 49 All 43B 
(DB)*(m) 1901 Pun Ee No. 46, p. 152 (154, 155). 

[6] Munim of firm of defendant entering into forward 
contract with plaintiff — Goods not delivered — Adjust- 
ment of accounts — Balance found due to defendant — 
Suit for balance — Defendant held bound by transaction 
entered into by munim but transaction being only for 
differences was wagering one and hence could not be 
enforced. (Vol 1) 1914 Bom 142 (144) ; 39 Bom 1 (DBh 

[7] Commission agent is not debarred from recover- 
ing his commission fees on the ground that they were 
earned in respect of services relating to wagering tran- 
sactions. (1895) 1895 Pun Be No. 80, p. 380 (383) (DB). 

[But see (1900) 24 Bom 227 (230) (DB). (Case undci 
Bombay Act (III of 1865)) ] 

[8] No proof that contract is wagering — Agent not 
proving that he made payments to third party on behaK 
of principal or entered into enforceable liability— Agent 
can recover from principal amount of loss sustained in 
such transaction. (Vol 19) 1932 Lah 273 (274) (DB). 

[9] If commission and losses are agreed to be paid to 
broker, presumably the transaction is not a wagering 
one. (Vol 7) 1920 Sind 29 (30) ; 14 Sind L E 227 (DB). 

[10] When broker acts on behalf of his customer and 
the customer gambles, the customer cannot set up a 
plea of gaming and wagering against the broker’s claim. 
(Vol 28) 1941 Cal 125 (127) : ILE (1940) 2 Cal 385. 

[11] Wagering contract between agent and third 
party — - Agent cannot claim immunity on the groimd 
that he is only an agent for another. (Vol 20) 1933 Cal 
759 (765) : 60 Cal 856. 

[12] Where owing to default of bio client on ono side 
or the other, the pukka adatia has been compelled either 
to find goods or money, and he seeks to recover from 
the defaulting client the amount he has been obliged to 
pay, it is- impossible to say that as between him and 
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iiis client any deference of wagering can succeed, (1913) 
15 Bom L R 85 (97. 98). 

PakJca Adat deakng, — [13] Pakki Adat dealings 
are legitimate modes of conducting commercial business 
In Bombay market. (Yol 4) 1917 P 0 101 (102) : 42 
Bom 373 ; 45 Ind App 29 (PO)®'(Vol 14) 1927 Bom 125 
(127) (DB) ^ (Vol 22) 1935 Sind 38 (41) (DB). (Pakki 
Adat contracts are almost necessarily of a speculative 
nature and bordering upon wager.) 

[14] Adatia does not make contracts with third 
parties as agent but as principal, the constituents hav- 
ing no right to be brought into contact with third par- 
ties. Thus in a suit against his constituents for recovery 
of losses incurred by pakka adatia— on contracts entered 
by him with third parties for his constituents — in order 
to win, the defendants must prove, that there was an 
understanding between them and the plaintiff, (i) that 
they were not only speculating but gambling, (ii) that 
there was no intention of effecting any delivery of 
goc^s, (iii) that if the plaintiff incurred losses he would 
be indemnified, (iv) that differences would be received 
and paid. (Vol 18) 1921 Bom 238 (243) : 45 Bom 386 (DB). 

[15] Where the correspondence between the parties 
showed that the plaintiff who was pakka adatia 
knew that defendant was gambling and not merely 
speculating and where he assisted the defendant in 
carrying on the wagery and delivery was never intended 
to be given or called for and where even the constituents 
of plaintiff knew that the transactions were to be closed 
either before or at the midlia by payment of differences 
only, the transactions came within the purview of S. 30. 
Mere agreement to fix the losses or gains prior to the 
vaidha will not take the case out of the section under 
the above circumstances. Per Macleodt C. J Where 
pakka adatia is under contract of employment with his 
constituent only, bar under Bombay Act III of 1865 
can defeat suit by pakka adatia. Pakka adatia con- 
tracts as principal, bis constituent having no right to be 
brought into contact with third parties, while broker 
contacts agent for client who himself is personally res- 
ponsible to person with whom broker contracts. (Vol 8) 
1921 Bom 238 (243) : 45 Bom 386 (DB). 

[16] Contract between pacca arhtiya and his consti- 
tuent providing that there should be no delivery but that 
only difference should be paid, held wagering contract and 
so void. (Vol 27) 1940 All 182 (184): ILR (1940) All 136. 

[17] Wagering contracts between pakka adatia and 
his constituents are not valid if pakka adatia has 
entered into other contracts to shield first contract. 
(Vol 7) 1920 Bom 88 (89) (DB). 

[18] Contract of outcha adatia agency is not a wager- 
ing contract. (Vol 13) 1926 P 0 119 (120) ; 53 Ind App 
241 : 51 Bom 1 (PC). 

4. Suit relating to recovery of deposit, winning 
or losses. — [1] A deposit made by one gambler with 
the other as security for the observance of the terms of 
wagering contract can be recovered unless tbe amount 
has in fact been appropriated for tbe purpo*?e for which 
it was deposited. (Vol 31) 1944 Mad 821 (321) : I D R 
(1944) Mad 713 (DB) 

[But see (Vol 7) 1920 Alil67(167):42 All 449. (Money 
deposited as security in respect of satta transaction 
(wagering contracts) cannot be recovered by suit.) S. 65 
does not apply.] 

[2] Claim for recovery of loss sustained in con se- 
quence of contract in nature of wager is not enforce- 
able. Person entering into wagering contract with 
partner of firm as between principal and principal can- 
not recover losses from oth^r partners. (Vol 17) 1930 
All 526 (626) (DB). 

[3] As between the original parties, a promissory 
»ote having for its eonsideratiou d,ebt due on wagering 


contract is void and so not binding in the hands of the 
original payee. (1898) 22 Bom 899 (902). 

[4] Section 30 does not bar suit by principal against 
agent in receipt of prize money on a lottery on behali 
of bis principal. (Vol 24) 1937 Cal 297 (301): 63 Cal 1234. 

[5-6] Plaintiff pledging diamond ring with manager of 
gambling house to obtain money for gambling — Plaintiff 
can recover ring by paying money advanced, agreement 
not being wagering agreement. (1872-92) 1872-92 Dow 
Bur Bui 128. 

[7] Person supplying money for betting in horse race 
to another — Actual better keeping winnings. — ^This is 
merely received on behalf of another — Suit for recovery 
of his share of winnings with interest is maintainable 
and is not barred by S. 30. (Vol 23) 1936 Mad 486 (487). 

[8] Paying over which bars suit of person who has 
deposited money as wager and seeks to get It back means 
paying over upon event of wager, and does not cover 
application of money to other purposes. Where plaintiff 
in suit to recover money deposited with stake-holder 
does not repudiate wager but demands whole winnings 
he can get norhing, not even stake he had himself 
deposited. (1904) 1904 Upp Bur Eul 3. 

[9] Deposit on a wagering contract can be recovered 
before it is paid over by tbe stake holder. (1872 92) 1872- 
92 Low Bur Rul 306&(Vol 13) 1926 Rang 48 {48):3 Rang 
643. (Money paid to the winner in spite of depositor’s 
protests cannot be recovered by the depositor. )'5‘(Vol 6j 
1918 Low Bur 77 (81). (Money prid can be recovered 
before contract is carried out )'$‘(1897) 1897 XJ B R 329. 

[10] K owing money to N on betting transactions— -JV 
demanding and on K's refusal threatening to post him 
before club by way of punishment — K giving cheque to 
pay on a certain date — Held that N*s refraining from 
posting K was good consideration for passing of the 
cheque and that S. 30 did not make a promise based 
on such consideration illegal. (Vol 16) 1929 Rang 241 
(242) ; 7 Rang 263'5'(Vol 10) 1923 Cal 445 (448). (Where 
consideration for hundis was that plaintiff would not 
report the defendant as defaulter to the Turf Club, the 
consideration was held to be legal.) 

[11] Suit for amount deposited by plaintiffs with 
stake-holder on wager is maintainable; but suit for 
amount deposited by both parties to wager is barred by 
S. 30 as it is based on wagering contract. (1903- 
1904) 2 Low Bur Rul 271 (271). 

[12] Section SO is applicable to prevent a case only 
when the party suing is o)aiming''the amount under the 
terms of the contract. (Vol 15) 1928 Mad 434 (436)© 
(1929) 30 Pun L R 596 (597) (DB). (A suit based on a 
wagering contract should be dismissed, though defen- 
dant confesses jadgment.)©(Vol 16) 1929 Rang 244 
(244) ; 7 Rang 300 © (Vol 15) 1928 Mad 434 (436. 437). 
(Money paid to stake-holder in a cock-fight which 
according to plaintiff ended in draw and consequently 
money became repayable, is a claim based on a wagering 
contract.) 

[13] Prohibition applies only to case of winners. 
Person, who has won wager or bet, cannot sue to recover 
amount deposited by loser with stake-holder. (1910) 12 
Bom L R 590 (594). 

[14] No suit lies for damages for breach of a wagering 
contract. (Vol 12) 1923 Mad 971 (972) (DB). 

[15] A party who is not a party to fraud is entitled 
to get back the money which he left with another, for 
performance of a wagering contract. (Vol 5) 1918 Mad 
163 (164) (DB). 

[16] Money paid on wagering or Badni contracts arc 
not recoverable. (1908) 1908 Pun Re No. 74, page 341 
(344, 345) (DB). 

[17] Where person lends money for tbe purpose of 
paying of gambling debt with knowledge of its being 
applied for payment of such debt, there is nothing to 
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OHiPTEE III. 

Op Contingent Contbaots. 

'‘Oontingoit contiaa" 31. A ‘oontingent contract’ is a contract to do or not to do domethmg, 
defined. if gomo event collateral to such contract does or does not happen. 

Illustration, 

A contracts to pay B, Es, 10,000 if B’s house is burnt. This is a contingent contract 


Section 30 (contd,) 

disentitle him to recover back money. (1900) 22 All 452 
(453. 454) (DB). 

[18] If money ^on in a lottery is paid to third person 
as agent for the winner the taint would be purged by its 
passing into the hands of a person who is bound to 
account and winner can sue for recovery from the agent. 
(Vol 4) 1917 Low Bur 18 (21). 

[19] A provision in a kuri entitling the stake-holder 
to recover from the benefited subscriber- the amount of 
all the instalments immediately on default in the pay** 
ment of any one of them is not penal and is enforceable. 
(Vol 28) 1941 Mad 231 (234): ILR (1941) Mad 486 (DB). 

[20] Kuri transaction— Successful bidder executing 
mortgage under terms of kuriwari, for due payments of 
aremaining instalments— Liability on mortgage, incurred 
on date of its execution — The mortgage bond cannot be 
regarded as only affirming the pre-existing liability of 
the successful bidders as subscribers to tbe kuri chit to 
pay their subscriptions according to the instalmen^s'fixed 
in the Kuriwari. (Vol 20) 1941 Mad 231 (SSaj-^lVol 28) 
1941 Mad 2dl (233) ; ILR (1911) Mad 486 (DB). 

5. Evidence and proof. — [1] The difference 
between speculative and wagering transactions is very 
narrow and not always clear, and depends upon the 
evidence in each case. (Vol 8) 1921 Sind ’99 (99, 100) ; 
15 Sind L B 193 {DB)4! (Vol 18) 1931 P 0 136 (140) : 
53 All 190 : 68 Ind App 173 (P C). (Question could not 
safely be left to decision of Commissioner under Order 26, 
Rule 11, Civil P. 0.) 

[2] The question whether the transactions between 
parties were wagering transactions, is one ot fact. (Vol 
29) 1942 P 0 19 (20) (P C)4< 1894) 17 Mad 480 (491) 

8) 1921 Sind 99 (99) ; 15 Smd L R 193 (DB). 

[3] The party who sets up that an agreement is void 
by way of wager, should be allowed to let in oral evi- 
dence to prove that it is so. (1905)32 Cal 437 (442)(FB). 

[4] Court will not allow party, setting up defence of 
wag^rmg, to interrogate bis opponent generally as to his 
business transaction apart from the one in question. 
(1918) 37 Bom 347 (351). 

[6] The Court must for itself find out what were 
primary intentions of the parties when they entered into 
transaction in question before it and must not be misled 
by the mere protestation of one of the parties as to his 
real intentions, (1907) 9 Bom L R 125 (137). 

[6] In transactions entered through brokers according 
to usage of particular market, there is a strong presump- 
tion against intention to wager which can be rebutted 
by evidence of common intention to wager. (Vol 25) 
1938 Bom 44 (46, 48, 49) (DB)i$'(1903) 5 Bom L R 768 
(772, 776). (Contract between stock-laolder and stock- 
jobber— But capacity to pay in delivery does not neces- 
sarily prove bona fiacs of offer.) 

[7] Person alleging a transaction to be a wagering 
contract mu'-t show that under terms of arrangements 
no goods were to be taken or delivered under the for- 
ward contracts but that the contracts were to result 
merely in tbe payment of differences. (1939) 182 Ind 

416 (417) (PC) © (Vol 21) 1934 Nag 129 (130)© 
(Vol 12) 1925 Mttd 830 (330) (DB), (Onus is greatly 
^creased when both parties themselves are stock- 
brokers.)© (Vol 11) 1934 Nag 290 (291, 292)© (Voi 10) 
1923 Bom 458 (459) (DB)© (Vol 9) 1922 Bom 81 (81) 


(DB)© (Vol 8) 1921 Sind 99 (99) ; 15 Sind L It 193 
(DB). (This is so even when the contract is betweert 
same parties.)© (1894) 17 Mad 480 (491) (DB)© (1913) 
37 Bom 347 (350). 

[8] If the contract between pakka adatias and their 
constituents is a contract of employment it is not 
wagering contract and the pakka adatia must win 
unless constituent brings contract within the provisions 
of Bombay Act, HI of 1865. (Vol 8) 3921 Bom 238 (289) : 
45 Bom 386 (DB). 

[9] Section 30 requires la common intention between 
contracting party and broker to wager and the burden 
lies on the former to show that the transaction is by 
way of wager. (Vol 7) 1920 Sind 29 (80) ; 14 Sind L K 
227 (DB). 

[10] That there has been no delivery but only pay- 
ment of differences in numerous other transactions 
between the parties is not enough to rebut iDho evidence 
against the contract being a wagering ono. (Vol 11) 
1924 Nag 290 (291), 

[11] General rule in India is that Teji Mandi trana* 
aetions must be regarded as wagering ones and that the 
onus of proving the contrary lies heavily on part^ 
alleging so. Ability to pay full price is not suie guide. 
(1913) 37 Bom 264 (272). 

[12J The Courts must look to surrounding circum- 
stances besides the terms of original contracts indi - 
eating the original agreement between the parties. 
Common intention to W'ager must be established, that 
there was to be no actual delivery but only payment o£ 
differences. (Vol 21) 1934 Nag 129 (130j© (Vol 29) 1942 
All 170 (174) : I L R (1942) All 289 (DB). (Court is 
entitled to consider tbe coarse of dealings between 
party.)© (Vol 23) 1936 Lah 215 (215). (Intention may 
be gathered from oral evidence.)© (Vol 23) 1930 Bang 
819 (321) : 14 Rang 347 (DB)© (Vol 20) 1933 Cal 769 
(766) ; 60 Cal 856. (Intention cannot be expected tet 
be declared in writing.)© (Vol i7) 1930 Nag 111 (112) : 
26 NagLR 125© (Vol 8) 1921 Cal 362 (362) (DB). 
(Court is bound to scrutinize with suoplclon the defence 
of wagering contract set up by defendant, who has 
accepted payments m successful dealing but has recourse 
to plea of wagering contract when transactions end in 
loss)© (Vol 1) 1914 Bom 319 (820) : 38 Bom 204 
(DB)© (1913) 37 Bom 347 (350)© (1906) 30 Bom 83 
(89). (The Court muet prove among all surrounding 
circumstances including parties’ conduct.)© (1903) 5 
Bom L R 603 (505, 506) (DB). (Court must look into 
the contract itself, also at dealing of parties immediately 
before and after transaction and into the circumbtancesi 
of persons dealing in commodities under dis^pute.)© 
(1900) 24 Bom 227 (280) (DB)© (1898) 22 Bom 899 
(903>. (Court can even go behind written agreement.) 

[13] Where it appeared that the tale price wastfar be- 
yond the means of the parties, and that no attempt was 
made to complete the transaction by delivery of gpods . 
Held^ that parties intended, not an actual transfer of 
goods, but a mere adjustment of prices according to 
fluctuation of market rate, and that the agreement was 
a wagering contract. (Vol 3) 1916 Lah 329 (330). 

Section 31 — Note 1 

[1] Person contracting to buy shares if appointed 
sole agent of company— Contract i^^ contiogent. (Vol 12) 
1935 All 668 (661, 662). 
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Enformitmil of eon- 32. Contingent contracts to do or not to do anything if an uncertain 

happens cannot be enforced by law unless and until that 
^ event has happened. 

If the event becomes impossible, such contracts become void. 

Illustrations, 

f a) A makes a contract with B to buy B's horf^e if A survives C. Chis contract cannot he enforced by law 
unless and until G dies in A's lifetime. 

(b) A makes a contract with B to sell a horse to B at a specified price it C, to whom the hotsse has hiren 
Dfiered^ refuses to buy him. The contract cannot be enforced by law unless and until C refuses to buy the horse. 

(c) A contracts to pay B a sum of money when B marHes C, O dies without being married to B. The 
contract becomes void. 


Enforcement of contracts 83« Contingent contracts to do or not to do anything, if an 
contingmt on an event not uncertain future event does not happen, can be enforced when the 
. appealing, happening of that event becomes impossible, and not before. 


Illustration, 

J. agrees to pay B a sum of money if a certain ship does not return: This ship is sunk. The contract can be 
'mforced when the ship sinks. 


Section 31 (conld,) 

[2] Agreement between plaintifi and one of defen- 
dants that if plaintiff succeeded in suit with regard to 
certain land in defendant's possession, plaintiff should 
purchase same for Es. 300 — Agreement held to bo 
contingent contract. (1900) 2 Bom L E 118 (119) (DB). 

[3] Guardian of minor entering into agreement to 
sell land for fixed price contingent upon leave of Court 
— Court sanctioning sale but at higher price — Held, 
contract was never complete contract at any time as it 
was contingent upon Courtis permission which did not 
extend to whole contract as agreed. (1886) 12 Cal 152 
155 (DB). 

[4] A wrote a letter to B as security for the repay- 
ment of a loan of Es. IJ lakhs advanced to him. The 
letter ran as follows “in consideration ’of your having 
at my request acceded to the proposal to advance Es 
lakhs, I hereby bind myself to procure a loan, within 
two weeks, of Es. 11 lakhs on the first mortgage of the 
Mill property and to pay to you thereout the said sum 
of Es. 1 J lakhs agreed to be advanced by you’*. B sued 
A for breach of contract contained in the letter. Heldf 
that the contract was not a contingent contract but it 
amounted to a substantial undertaking by A that a loan 
of Es. 11 lakhs should be procured and that out of the 
loan Rs. li^ lakhs would be repaid to B. (*12) 36 Bom 
387 (395) r 39 Ind App 152 (PC). 

Section 32 — Note 1 

[1] The law allows the enforcement of a contingent 
oontract after the event upon which it was contingent 
has happened. (1932) 33 Pun L B 207 (208) (DB). 

[2] Where the execution of a further contract is a 
<}ondition or a term of the bargain, there cannot be an 
enforceable contract unless the condition or the term is 
fulfilled. (Vol 29) 1942 Pesh 33 (34, 35) (DB). 

[3] Co-sharer in undivided land contracting with 
person to sell certain land adjoining person’s land — 
Oo-sharer promising in sale-deed to get specified land 
measured out and to hand it over to purchaser — Pur- 
chaser’s suit for specific performance on failure of 
promise — Contract held depended on contingency not 
jet happening, hence suit premature — Contract held 
within S. 32 — Hence purchaser not entitled to compen- 
sation. (Vol 23) 1036 Sind 26 (23) (DB). 

[4] Ante-nuptial agreement to give land in consi- 


deration of marriage is contingent contract and becomes 
enforceable on marriage. (Vol 15) 1928 Rang 286 (287), 

[5] Contingent contract depending upon future event 
is void if the event becomes impossible, (Vol 2) 1915 
Nag 15 (16) : 12 Nag L E 69. 

[6] Pleader retained by plaintiff to appear in certain 
suit — Plaintiff paying fees in advance— One 8 agreeing 
to pay further fees if plaintiff obtained decree — Suit 
compromised without pleader’s advice and in his ab* 
sence-^Eeld that case was of contingent contract with- 
in S. 32 and event having become impossible, contract 
was void. (1879) 1879 Pun Be No. 155, page 440 (442) 
(DB). 

[7] An agreement to sell land held on restricted 
tenure the performance of which is contingent on sanc- 
tion of revenue authorities being obtained under 8. 73 A 
of the Bombay Land Revenue Code, cannot, on refusal 
of such sanction, be enforced specifically or an action 
for damages maintained for breach thereof. (Vol 15) 
1928 Smd 63 (65) : 22 Sind h R 396. 

[8] Where the possibility of completing a contract is 
dependent on the will of a third person, a defendant 
■who has entered into the contract to the performance of 
which such consent is necessary will not, if such 
consent cannot be procured, be decreed to obtain it and 
thus perform an impossibility. (Vol 2) 1915 Nag 15 
(17) : 12 Nag L E 69, 

[9] Contract to purchase shares on being made sole 
agent of Company — Company going into liquidation be- 
fore appointing purchaser as sole agent — Latter is not 
liable as a contributory. (Vol 12) 1925 All. 658 (661, 
662). 

[10] Where a contract stated that certain conditions 
therein would be void if there should be any fluctuation 
in the rates issued by a certain syndicate ; Meld, that 
the non-issue of the rates by the syndicate due to its 
ceasing to exist did not bring into operation the condi* 
tion rendering the contract void. (Vol 8) 1921 P 0 46 
(47) (PC). 

Section 33 — Note 1 

[1] Acceptance by telegram with condition that it 
would be confirmed by post if mistake found in telegram 
— Condition is, what is known as condition subsequent 
— Contract is complete subject to the “uncertain future 
event” which is possible discovery of tel^raphic mis- 
take. (Vol 9) 1922 All 219 (231, 222) ; 44 AU 472 (DB.) 
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When event on wUeh 34, If fhe fature event on whioli a conti’act is contingent is the way 
is continent to he jjj vjhioh a person will act at an unspecified time, the event shall be 
t^fuimr^nduot of a Considered to become impossible when such person does anything which 
Uving person. renders it impossible that he should so act within any definite time, or 

otherwise than under further contingencies. 

lllvMfatAon, 

A. agrees to pay B a sum of moaey if B marries 0. 

C marries D. The marriage of B to C must now be considered ampossible, although it ib possible that D may 
die, and that C may afterwards marry B* 

When contracts become 36. Oontingent contracts to do or not to do anything, if a specified 
void, which are cmtmgent uncertain event happens within a fixed time, become void, if, at the 
on happening of specified expiration bf the time fixed, such event has not happened, or if, before 
event toiihin fixed time. ixoit such event becomes impossible. 

When contracts may be Contingent contracts to do or not to do anything, if a specified 
mforced which au con- uncertain event does not happen within a fixed time, may be enforced by 
^^.w when the time fixed has expired, and such event has not happened, 
tim or, before the time fixed has expired, if it becomes certain that such event 

will not happen. 

IlUistrations, 

(a) promises to pay B a sum of money if a certain ship returns within a yeai. The contract may be 
enforced if the ship returns within the year, and becomes void if the ship is burnt within the year. 

(b) A promises to pay B a sum of money if a certain ship does not return within a year. The contract may bt 

enforced if the ship does not return within the year, or is burnt within the year. 

36. Contingent agreements to do or not to do anything, if an impossible event happens, are 
Agreements contingent void, whether the impossibility of the event is known or not to the 
m impossible events void, parties to the agreement at the time when it is made. 

Illustrations^ 

(a) A agrees to pay B 1000 rupees if two straight lines should enclose a space. The agreement is void. 

, (b) A agrees to pay B 1000 rupees if B will marry £s daughter 0. C was dead at the time of the agreement* 

The agreement is void. 


CHAPTER IV. 


Of the Peeformanob of Contracts. 

Oontraots which must he performed. 

37. The parties to a contract must either perform, or offer to perform their respet^tivo 
Obligation of parties to promises, unless such performance is dispensed with or excused under 
^tracts. the provisions of this Act, or of any other law. 


Section 35 — Note 1 

fl] In contracts under S. 35 the specified event as a 
rule is independent of will of either party. There is no 
question of breach of any agreement. (YollO) 1923 
Bang 26 (26) : 4 TJpp Bur Rul 99, 

[2] Where in surety ^ bond surety undertook to get 
judgment-debtor to deposit decree amount before certain 
date or to pay amount himself in case of default, and 
judgment-debtor died before specified date : HeZd, that 
S. 3? (2) applied to case and not para. (1), Specified un- 
certain event was the payment of the decretal debt by 
the judgment-debtor and as that event did not happen 
before the specified event, the contingent contract be- 
came enforceable, (1910) 8 Ind Caa 986 (986) (Low Bur). 

[3] Sale contingent on not repaying amount within 
certain time is contingent contract and becomes void if 
payment is made within that time, (Vol 13) 1926 Bom 
107 (107, llO) (DB). 

Section 37 Note 1 

[1] The Hindu law rule of ‘damdupat** is ‘‘other 
within the meaning of S. 37 and that section'* 


therefore does not affect the operation of the rule oi 
damdupat (Vol 33) 1916 Nag 210 (212) : I L R (1946 1 
Nag 107 (DB). 

[2] Legal representatives have right to require speci- 
fic performance or are bound by promise to perform 
contract in absence of contrary intention, (Vol 13) 192C 
Bom 97 (100) ; 49 Bom 862 (DB). 

X3] A contract for pre-emption can be enforced 
against the representatives of the parties to the contract 
and also against a person who has taken tbs property 
affected by the contract with notice of the contract* 
(Vol 11) 1924 All 657 (658) : 46 All 514 (DB). 

[4] Lease for building and residential purposes does 
not fall within the class of personal contracts contem 
plated by S. 37. Upon death of lessee tenancy is not 
determined, but vests in his legal personal representa- 
tives who are entitled to give or receive the usual noticr 
to quit. (10) 37 Cal 377 (381) (DB). 

[5] Where certain cotharers agree to divide profits 
in particular manner, the agreement is binding on their 
heirs until it is terminated. (Vol 21) 3934 All 139 (141 > 
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Promises bind the representatives of the promisors in ease of the death of such promisors 
before performance, unless a contrary intention appears from the contract. 

Illustrations, 

(a) J promises to deliver goods to U oa a certain day on payment of Bs. 1000. A dies before that day. A's 
representatives are bound to deliver the goods to B, and B is bound to pay the Es. 1000 to A*s representatives. 

fdj A promises to paint a picture for jB by a certain day at a certain price. A die<? before the day. The 
contract cannot be enforced either by *1*5 representatives or by B, 


38a Where a promisor has made an offer of performance to the promisee, and the offer has 
of refusal to accept not been accepted, the promisor is not responsible for non-performance, 
offer of performance, nor does he thereby lose his rights under the contract. 

Every such offer must fulfil the following conditions : — 

(1) it must be unconditional; 

(2) it must be made at a proper time and place, and under such circumstances that the 

person to whom it is made may have a reasonable opportunity of ascertaining that the 
person by whom it is made is able and willing there and then to do the whole of what 
he is bound by his promise to do; 

(3) if the offer is an offer to deliver anything to the promisee, the promisee must have a 

reasonable opportunity of seeing that the thing offered is the thing which the promisor is 
bound by his promise to deliver. 

An offer to one of several joint promisees has the same legal consequences as an offer to all 
of them. 

Illustration, 


A contracts to deliver to B at his warehouse, on the let March 1873, lOO bales of cotton of a particular 
quality. In order to make an of er of performance with the eSect stated in this section, A must bring the cotton to 
B*s warehouse, on the appointed day, under such circumstances that B may have a reasonable opportunity of 
satisfying himself that the thing offered is cotton of the quality contracted for, and that there are 100 bales. 


Section 37 (contd,) 

[6] Under S 37 promises bind representatives of 
promisors before performance. Hence registered con- 
fract of lease by Hindu father would bind his son, espe- 
cially if he has possession of property, subject of lease, 
during the period for which rent is claimed. (*02) 1902 
Pun Re No. 4, page 7 (8) (Rev), 

[7] Partition between two bro<hers-.-Agreement that 
if share of „ono is sold, the other would be entitled to 
buy for certain price is eiiforeeable against sons of par- 
ties. Section 14, Transfer of Property Act, does not in- 
validate agreement. (Vol 31) 1944 Nag 187 (187, 188) : 
I U B (1945) Nag 174. 

[8] Vendee undertaking to pay off mortgage — On 
default sale of mortgaged property effected — Mortgagee 
becoming owner after final foreclosure decree — There is 
breach of contract and after vendee’s death sons are 
liable, (Vol 15) 1928 Oudh 148 (161) (BB). 

[9] A universal legatee is the legal representative of 
the deceased testator and is liable for the debts of the 
testator to the extent of property of the testator in his 
hands. (Vol 23) 1936 Oudh 7 (8) ; 12 Luck 1 (DB). 

[10] Personal contract by manager of joint Hindu 
family — Other members are not his representatives and 
oatmot enforce it after his death, (Vol 10) 1923 Pat 
589 (689, 59U) (DB). 

[11] Complete and concluded contract followed up by 
performance of material terms — Parties are bound in 
equity by contract, though it is deficient in some 
requirement as to form. (Vol 21) 1934 Cal 235 (238) ; 
m Cal 1372 (DB). 

[12] It is not obligatory under S 37 to make a 
decree according to the terms of the contract and on no 
other terms, (Vol 26) 1939 Pat 55 \60) : 18 Pat 13 iFB), 

[13] Assignment of contract — Parties may agree that 
one oi them should drop out and third person assume 
benefit and liabilities of contract — Third party’s con- 
sent need not be express. (Vol 27) 1940 Cal 466 (469) : 
IDE (1940) 3 Cal 60. 


[14] A usufructuary mortgagee who has agreed to pay 
off the creditors mentioned in the mortgage but has 
failed to perform his part of the contract is not entitled 
to get possession from the mortgagor under the terms 
of the mortgage. (Vol 11) 1924 Oudh 425 (426) : 27 
Oudh Cas 60. 

[16] In an ejectment suit, the defendaut pleaded an 
agreement fox grant of a permanent lease to him, 
which could he enforced. Defendant had failed to per- 
form his part of the contract. Meld, that he could not 
rely on the agreement and he could be ejected. (Vol 20) 
1933 Pat 579 (581;. 

SECTION 38 — Synopsis 

1. Scope. 

2. Tender. 

3. Tender in part. 

4. Unconditional tender. 

5. “Able and willing.” 

6. Reasonable opportunity o£ inspection. 

7. Tender to one oi joint promisees. 

8. Refusal or acceptance oi offer. 

9. Waiver of tender. 

1. Scope. — [1] Section 38 requires, in case of pay- 
ment, a genuine and unconditional offer to pay uncon- 
ditionally at a proper place, made by person in a 
position to pay. (1880) 5 Cal D B 105 (107). 

[2] Section does not apply to a case of principal and 
agent. (Vol 10) 1923 Pat 464 (465) : 2 Pat 585 (DB). 

[3] In construing S, 38, rule of English law as to 
tender should not be relied on. (Vol 26) 1939 Cal 131 
(133):lLB(1938)2 0ai 337. 

2. Tender. — [1] Where payee does not agree to 
accept payment to third party as equivalent to payment 
to himself there is no proper tender, (Vol 12) 1925 Lab. 
180 (181). 
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[2] A formal tender is- rnineoeasary when its refusal 
3 S quite evident (Vol 10) 1923 P 0 26 (28) : 50 Ind 
App 41 : 46 Mad 108 (PC), 

[3] Where condition in contract that notice should 
he given of arrival of goods is not essential part of it, 
failure to give such notice or mistake in notice given, is 
not breach of contract entitling one party to avoid it. 
Nor can that notice by itself be deemed to be oiSer of 
performance within meaning of S. 38. Where on receipt 
of notice of arrival of goods, one patty has to apply for 
delivery of goods but fails to do so, he commits breach 
and is liable in damages. (Vol 3) 1916 Mad 1066 (1067) 
(DB). 

[4] A valid tender on a contract of debt is as much a 
performance and discharge of a debtor’s duty as an 
actual payment. (Vol 16) 1928 Oal 68 (70) : 55 Oal 624 
(DB). 

[6] Offer of performance is not discharge of obliga- 
tion. (’10) 20 Mad L Jour 709 (713) (DB). 

[6] Promisor, after he makes a tender is not respon- 
sible for non-performance and will not be required to 
pay interest from date of tender. (’10) 20 Mad L lour 
709 (713) (DB). 

Tender hy cash* [7] —The currency in any particular 
country must be determined by the law of that country 
and that law is naturally in terms limited to defining 
what is legal tender in that country. But when that is 
fixed by the local law, it determines what is the legal 
tender of that country for purposes of transactions in 
any other country, so that a foreign Court will, when 
such questions come before it, give effect to the proper 
law of legal tender so determined. (Vol 25) 1938 P C 20 
(32) (PC) 

[8] Agreement entered into in London — One party 
employed by the other in New Zealand on certain 
remuneration of £700 sterling — The word “sterling” 
held, referred to English Currency and not to New 
Zealand one. (Vol 25) 1938 P C 136 (138) (PC). 

[9] Where there is an obligation to pay a foreign 
unit of account, the form must be regulated by the 
municipal law of the country whose unit of account is 
in question and what would be a legal tender must de- 
pend upon the law in force at the time when the tender 
should have been made. (Vol 26) 1939 P 0 74 (77) (PC), 

[10] Mortgage in one country covenanting repay- 
ment of given number of notes of different country — 
Tender of equivalent of such notes in currency of 
former country according to market rate in such country 
held proper. (Vol 30) 1943 P 0 69 (71) (PC). 

[11] In the case of money claims, in order to stop 
the running of interest a tender before suit must be 
followed by payment into Court. (Vol 19) 1932 Mad 109 

. (Ill) : 65 Mad 458 (DB). 

[12] Tender by cheque will be valid tender if the 
person to whom it is tendered is willing to receive pay- 
ment by a cheque. (Vol 16) 1929 Mad 230 (232) ; 52 
Mad 322 (DB). 

[13] Debtor sending Tiawala to creditor to be pre- 
sented to debtor’s debtor and get payment — Creditor 
not presenting it due to his own laches— Debtor’s debtor 
becoming insolvent — Debt can be deemed satisfied. 
(Vol 23) 1936 Bang 164 (165) (DB), 

[14] Payment by voucher— Creditor accepting voucher 
and presenting it at treasury — ^Voucher not cashed due 
to mistake of creditor in endorsing, it — Tender held 
Valid. (Vol 26) 1938 All 15 (16) (DB), 

3. Tender in part. — [1] Creditor is not bound to 
reduce costs of proceedings by accepting tender of part 
V payment and thereby bringing suit within pecuniary 
jurisdiction of less costly tribunal. (Vol 26) 1939 Oal 181 
<X34) : I L B (1938) 2 Oal 837. 

[2] Buie treating tender of part of debt as nullity 


applies only when tenderer admits that more h due 
than is tendered. (’92) 16 Bom 141 (150). 

[3] Part payment is no valid tender — li.s acceptance 
will not preclude a creditor from claiming the residue 
unless under a condition of tender, he accepted it in full 
discharge— If there are several distinct debts, the ten- 
derer should make approj^riation specific or it will not 
bo good for any. (Vol 10) 1923 Cal 527 (630) (DB). 

[4] Befusal of cheque on the ground that it was for 

less amount and not that it was not in ou’^h is wrong — 
The tender is valid. (Vol 18) 1931 Bom 118 (120) ; 65 
Bom 525 (DB). ^ 

[5] Where tender made by the lessee is not for the 
full amount which was due and the name of the sender 
is not disclosed, the tender is invalid, (Vol 27) 1940 Nag 
140 (141). 

[6] Tender to be proper must be of whole amount due 

This applies to mortgages also. (Vol 10) 1923 Oudh 

241 (242) : 26 Oudh Gas 59 (DB). 

[7] Tender of principal only where interest is ex- 
pressly stipulated is not a proper tender. (Vol 3) 1916 
Mad 1040 (1040). 

[8] Mortgage deed providing for payment by yearly 
instalments and also delivery of possession— Mortgagee 
held could not refuse tender of the yearly instalment on 
the ground of the breach of the condition for delivery 
of possession. (Vol 10) 1923 P C 26 (28) : 60 Ind App 
41 : 46 Mad 108 (P C). 

[9] Where only for one consideration, a party to con* 
tract undertakes to do number of things which const! ■ 
tute only one contract, contract cannot be enforced 
piecemeal. (Vol 30) 1943 Nag 266 (269) : I L E (1943) 
Nag 643. 

4. Unconditional tender. — [1] Incomplete or 
conditional tender is not equivalent to payment. (Vol 9) 
1922 P 0 347 (349) (PC) ®(Vol 18) 1931 Nag 91 (93). 

[2] Deposit in Court not good if made with condition 

But if accepted by Court and upon objection by decree- 

holder, petitioner withdrew condition, it cannot be held 
as invalid. (Vol 10) 1923 Pat 418 (419, 420) : 2 Pat 534 
(DB). 

[3] if the offer is accompanied by a condition wliich 
prevents it from being perfect or complete in itself, it ie» 
not equivalent to payment, and the promisee is under 
no obligation to accept it. Where the plaintiff sends a 
single cheque for two items, only one of which was duu 
at the time while the other was payable after some time 
the cheque being one and indivisible can be accepted as 
a whole or not at all, and hence the tender of one of the 
items by that cheque is not good and the promisee is 
therefore within his rights in rejecting it. (Vol 23) 1936 
Lab 168 (176, 176) (DB). 

[4] Conditional tender of rent demanding receipt that 
tenant paying rent was liaimi raiyat is not good tender. 
(Vol 6) 1919 Oal 332 (333). 

[5] Debtor tendering portion of debt and asking cre- 
ditor to take that in full satisfaction — This is tender 
with condition— Creditor is entitled to reject it. (Vol 11) 
1924 Bom 264 (272). 

[6] Where tenant tendered reduced amount of rent 
and interest on arrears, on plea that not having been 
in possession of entire area he was entitled to abatement 
of rent, but no ground was made out for such abate- 
ment, tender is not good tender. (’14) 41 Cal 493 (513).' 
40 Ind App 223 (PC). 

[7] Tender is not valid pro ianto if larger sum is in 
fact due and if tender is accompanied by demand for 
cancellation and delivery of mortgage deed. (Vol 2) 191*^> 
Mad 402 (404). 

[S] Tendering higher priced goods, cannot be per- 
formance of contract. (Vol 9) 1922 Mad 28 (30) (DB), 
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[9] There cannot be tender or agreement to waive 
tender of unascertained sum. Offer to pay amount found 
due on settlement of accounts if payee undertook to 
execute idemnity bond, is not valid tender, (’ll) 34 Mad 
320 (322) (DB). 

[10] A tender made “under protest” is not bad in 
Jaw. Similarly the tender of more than w’hat is due is 
also good. (Vol 23) 1936 Lab 168 (175) (DB). 

5. “Able and willing,” — [1] Ofier made by pro- 
misor through solicitor to pay debt with interest due 
thereon on date of offer does not of itself afiord reason- 
able opportunity to promisee of ascertaining whether 
promisor is able and willing to perform his promise — 
Offer to representatives of creditors stands on same foot- 
ing. (Vol 26) 1939 Cal 131 (133): ILR (1938) 2 Cal 337. 

[2] Plea of lender is good only if it is accompanied 

by deposit in Court, It must not only allege that person 
raising plea is still ready. (Vol 15) 1928 Cal 874 (876) 
(DB), ^ 

[3] Mere offer by postal letter to tender expenses of 
sale and registration by vendee is not legal tender. 
iVol 2) 1915 Mad 646 (547) (DB). 

[4] Offer to perform — Must fuldl all requirements 
regarding' delivery. (Vol 5) 1918 Low Bur 97 (100). 

[5] In order to be considered to be ready and willing 
to driver, a seller need not be in physical possession of 
the goods. (Vol 12) 1925 Mad 971 (972) (DB). 

[6] Vendor to notify an arrival of goods from Mills 
and vendee to take delivery at vendor’s godowns — 
Vendor need not prove presence of goods at godownt?. 
(Vol 121 1925 Mad 1290 (1291) (DB). 

[7] Contracts of purchase — Defendants offering to 
deliver goods to plaintiff though they themselves bad not 
taken delivery from their own vendors— Plaintiff refus- 
ing though repeatedly asked — Tender held valid and 
plaintifl hold committed breach, (Vol 12) 1925 Mad 
888 (889). 

[8] Mere expression by letter of willingness or readi- 
ness to deliver is not proper offer, nor willingness to 
execute release deed without having document ready for 
delivery. (Vol 2) 1916 Mad 210 (216): 38 Mad 969 (DB), 

6. Reasonable opportunity of inspection. — [1] 
Section 38 only requires reasonable opportunity to be 
given to buyer to examine goods sold, (Vol 6) 1918 Low 
Bur 144 (144) © (Vol 14) 1927’ Mad 62 (65) (DB) ® 
(Vol 12) 1925 Mad 1168 (1171) (DB). (Promisor is under 
jio obligation to prove identity of goods.) 

[2] Natural place of inspection is place of delivery 
unless such place is not final destination of the goods 
to vendor’s knowledge and inspection at that place is 
unsuitable or unreasonable. (Vol 19) 3 932 Cal 879 (883): 
69 Cal 928. 

[3] Though joint survey would be, by itself, reason- 
able opportunity, yet it is not essential element to con- 
stitute reasonable opportunity. Also it cannot be taken 
that purchaser is entitled to continue* inspecting and 
examining goods until expiration of period for delivery, 
Beasonable opportunity afforded for examination is rea- 
sonable limit alike for vendor and purchaser. (1881-82) 6 
Bom 692 (698, 699), [Period of twenty-four hours held 
to be reasonable opportunity.) 

[4] Vendor not bound to see that purchaser takes 
delivery in time when he has accepted tender of 
delivery and drawn samples. (Vol 3) 1916 Sind 35 (36): 

9 Sind L B 160 (DB), 

[5] Tender of money locked up in box', or of goods 
enclosed in case, which other party is not allowed to 
open is not sufficient tender and plea of tender as an 
answer to action is incomplete unless accompanied by 
tender in Court. (Vol 2) 1015 Mad 210 (216) : 38 Mad 
959 (DB). 


7. Tender to one of joint promisees — [1] Co- 
heirs of a single promisee are not joint promisees within 
the meaning of S. 38 (’09) 1 I C 219 (219) (DB) (Mad). 

[2] Assignees of mortgagee are not joint promisees 
within S. 38 — Receipt by co assignee of his share of 
mortgage-debt, is not on behalf of others— His liability 
to account for amount realised cannot be enforced. 
(Vol 26) 1939 Mad 818 (822) (DB). 

[3] Mortgagees must be regarded, unless contrary is 
^hown, as to be in position of tenant b*in-eommon. Pay- 
ment to one of two mortgagees is not discharge of mort- 
gagor’s liability to the other, (Vol 8) 1921 Pat 27 (28) ; 
5 Pat L Jour 376 (DB).S*(Vol 5) 1918 Upp Bur 19 (21): 
3 IJpp Bur Bui 42. 

[4] This section does not deal with legal eon sequeneetr 
ot accepted tender, (’13) 36 Mad 544 (545) (FB). (Per 
White C. J, dissenting from the Full Bench decision — 
Per Full Bench: Payment to one promisee has legal effect 
of payment to all joint promisees.) © (Vol 32) * 945 All 
311 (315, 316); ILB (1945) All 166 (DB). (Particularly 
so if it is not bona fide and is either collusive or frau- 
dulent.) * (Vol 4) 1917 -Lah 443 (445, 446) : 1917 Pun 
Re No. 68 (FB). (Payment of morgage money to one of 
several co-mortgagees, without consent of other mort- 
gagees is not discharge that will bind all motgagees. 
Section does not deal with case of offer accepted by one 
of several joint promisees but refers only to case of offer 
which has been rejected.) * (Vol 1) 1914 All 518 (518) 
(DB). 

^ iSet also (Vol 15) 1928 Bom 420 (421) (DB). (Collu- 
sive and fraudulent payment of rent to one does not 
mean payment to whole body of landlords.)© (*12) 35 
Mad 685 (687) (DB). (Do),] 

[But see (Vol 24) 1937 Ail 527 (627). (Payment of 
rent to one of co-sharers gives valid discharge.)©! Vol 12) 
1925 Mad 261 (263) ; 48 Mad 693 (DB) © (’23) 73 Ind. 
Ca& 682 (687) (Pesh). (In absence of fraud or inten- 
tion to defeat rights of other mortgagees payment to one 
of the several joint mertgagees discharges the mort- 
gagor) © (’09) 1 Ind Cas 219 (219) (DB) (Mad). (Pay- 
ment to one of joint mortgagees discharges mortgagor.)© 
(’93) 1893 Pun Be No. 60, p. 267 (271) (DB). (Adult co- 
owner of house is competent to demand rent payable 
jointly to himself and to minor co-owners, and grant 
valid discharge, so as to bind minors.)] 

[5] Obiter — Acceptance by one of joint promisees ab- 
solves debtor from Jiability to the other whfc-re postal 
money order is addressed to both. (Vol 10) 1923 All 
465 (466). 

[6] See also under Section 45. 

8, Refusal or acceptance of offer. — [1] Mort- 
gagee’s reply to equity of redemption that no tender 
need be made as mortgagor’s right has vested in him 
but also mentioning the amount due on the mortgage, 
is not a refusal of a tender, so as to stop running of 
interest. (Vol 10) 1923 P 0 26 (28) : 46 Mad 108 : 50 
Ind App 41 (P C). 

[2] Interest ceases to run when valid tender is impro- 
perly refused. (Vol 13) 1926 Cal 310 (311) (DB) © 
(Vol 16) 1929 Mad 230 (232) : 52 Mad 322 (DB). (Cre- 
ditor is estopped from disputing validity of tender on 
ground that it was by cheque.) © (*11) 34 Mad 320 (322) 
(DB).© (’09) 10 Cal L Jour 538 (541) (DB) (It does not, 
however, extinguish indebtedness.) © (’07) 34 Cal 305 
(323) (DB). 

[3] Debtor ready to pay dues under eontraet-*Cre* 
ditor dead — No legal representative— -Interest ceases to 
run till there is a proper representative capable of giving 
valid discharge. (’08) 4 Mad L Tim 336 (389). 

9. Waiver of tender. — [1] Contract of repurchase 
— - Production of cash only^ is strict compliance but 
vendee’s conduct may amount to dispensation with 
literal compliance. (Vol 12) 1925 Oudh 533 (634) (DB). 
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39* When a party to a contract has refused to perform, or disabled himself frcni performingj, 
Effect of refusal of party his promise in its entirety, the promisee may put an end to the contract. 
to perform promise loholly. unless he has signified, by ^’ords or conduct, his acquiescence in its 

continuance. 

IlUiStratious* 

(a) At a singer, enters into a contract v?ith B, tbe manager of a theatre, to sing at his theatre two nights m 
every week during the nest two months, and B engages to pay her 100 rupees for each night*s performance. On 
the sixth night A wilfully absents herself from the theatre. B is at liberty to put an end to the contract. 

(h) At a singer, enters into a contract with H, the manager of a theatre, to sing at his theatre two nights in 
every week during the next two months, and B engages to pay her at the rate of 100 rupees for each night. On 
the sixth night A wilfully absents herself. With the assent of B, A sings on the seventh night. B has signified hib 
acquiescence in the continuance of the contract, and cannot now put an end to it, but is entitled to compensation 
for the damage sustained by him through A*$ feilure to sing on the sixth night* 


SECTION 39 — Synopsis 

1. Scope and applicability. 

2. “Disabled himself from performing,*’ 

3. “In its entirety.** 

4. “Promisee may put an end to the contract.” 

5. Waiver. 

6. Promisor’s insolvency— Effect. 

7. Contract of service. 

3, Compensation for breach. 

9, Rescission — Plaintiff’s default — Effect. 

XO, Restitution. 

1. Scope and applicability — [1] Section 39, 
Contract Act, applies to cases of what are called “exe- 
cutory” contracts and not to “executed** contracts. (Vol 
81) 1944 Pat 8 (5) : 22 Pat 306 (DB). 

[2] Section 39 dots not apply to transaction which is 
an actual conveyance of immovable preperty. (1877-78) 2 
Bom 647 (648) (DB)««(Vol 4) 1917 Pat 514 (515): 2 Pat 
Ij Jour 168 (DB.®<(1912) 34 All 273 (277) (DB). 

[See also (Vol 17) 1930 All 506 (508) (BB) ] 

[3] The word “anticipatory” nowhere occurs in the 
section. This section applies to all breaches which occur 
before the expiry oi the last date on which the contract 
can be performed in the whole or in part though it also 
covers all earlier breaches. (Yol 14) 1927 Lah 693 (695. 
696) : 8 Lah 501 (DB). 

[4] Section 39 only enacts what was the law in Eng- 
land and the law in India before the Act was passed. 
The illustration (a) is not quite happy and is likely to 
lead to misapprehension. (1879) 4 Cal 252 (256) (DB). 

[5] Remedy in S. 39 is not only remedy to party 
who has done his part of contract ; he can also sue 
other party to recover debt, arising from part of con- 
tract done by him. (1910) 34 Bom 192 (198) (DB). 

2. “Disabled himself from performing.” 

[1 ! Where a party has by his own conduct made it 
impossible for himself to perform his contract in its 
entirety within the stipulated time, the other party is 
legally entitled to put an end to the contract without 
incurring any liability for damages. (1931) 32 Pun h R 
593 (597) (DB). 

[2] East Africa Order, 1897, Part IV, Art. 11 (b)— 
Party bound to convey timber by wagons, selling off 
wagons and oxen and disabling himself from perform- 
ing his promise in its entirety — Promisee may put an 
end to the contract, (Vol 6) 1919 P 0 190 (192) (PC). 

[3] Where a widow enters into a compromise with 
the sole person entitled lo the estate, whereby she ob- 
tains a life estate in the property on condition that she 
would not exercise the right of adoption conferred by 
her husband, she cannot take any advantage under the 
compromise if subsequently she adopts in pursuance of 
the authority of her husband. (Vol 14) 1927 Oudh 265 
(275) (DB). 

[4] Contract of affreightment— Demand by shipper for 
space SpS per terms of contract — Fact that shipper had 


no goods to ship and was attempting to obtain advan- 
tage due to rise in freight does not entitle the ship- 
owner to repudiate the contract — On the date of demand 
it cannot be said that shipper had disabled himself from 
performing his part of the contract under S. 39. (Vol 
28) 1941 Sind 146 (150). 

[5] Party not to cut trees more than be had paid for — 
Cutting in breach — Promisee entitled to rescind. (Vol 9) 
1922 Oudh 259 (268) : 23 Oudh Cas 169 (DB). 

[6] The defendant agreed to sell to plaintiff property, 
for a certain sum which he bad received from plaintiff, 
after buying the property at an auction sale. The de- 
fendant bought it, but by collusion with a third person 
put it out of his power to perform his part of the con- 
tract. The plaintiff sued for the refund of bis money — 
Heldt that a suit lay for cancellation of the contract 
under S, 39, and was triable by Small Cause Court for 
the refund of the amount, (Vol 10) 1929 All 62 (62). 

[7] Agreement between landlord and tenant — Ten- 
ant to use specified area for grove — Tenant breakinfj> 
condition by using small portion for other purposes — 
l!^amindar is entitled to eject the tenant if he bos not 
acquiesced in the breach, (Vol 15) 1928 All 117 (118). 

3. “In its Entirety.” — [1] Right of rescission 
arises only when other party fails to perform contracti 
in its entirety. (1912) 6 Sind L R 103 (106) (DB), 

[2] Where the question is whether the one party ih 
set free by the action of the other, the real matter for 
consideration is whether the acts or conduct of the one 
do or do not amount to an intimation of an intention 
to abandon and altogether refuse performance of the 
contract. (1906) 33 Cal 477 (482) (SB). ( (1874) 9 C P 
208, applied.) 

[3] Repudiation must be total, absolute and clear. 
(Vol 11) 1924 Bom 247 (251) ; 47 Bom 924 (Vol 18) 
1931 Rang 126 (126). 

[4] Where there was contract to deliver goods in two 
instalments and plaintiff failed to tender for, or take 
delivery of, first instalment although market was in hif^ 
favour, but, as regards second instalment, made tender 
which defendants refused to recognise because of such 
failure, held, under circumstances, canduot of plaintiff 
had not amounted to renunciation, to absolute refusal 
to perform contract, such as would amount to rescission 
and therefore defendants could not accept it as reason 
for not performing his part, (1906) 33 Cal 477 (482, 
484) (SB). 

[5] Where a party to a contract complains about 
delay in carrying out the contract and protests against 
the other party’s right to put an end to it, it cannot 
amount to a refusal to perform. (Vol 11) 1924 Cal 427 
(431) (DB). 

[6] Mortgagee failing to pay part of the cousidera 
tion— S. 39 does not apply. (Vol 17) 1930 All 6u6 (508, 
(DB) ^ (Vol 14) 1927 Oudh 527 (527) {DB) (1907) Ju 
Oudh Cas 69 (75, 76) (DB). (Mortgagor can sue mort- 
gagee for damages for non-performance of contract 
where mortgagee undertook to pay off prior mortgaper 
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'with part of consideration left with bimJ S' (1900) 10 
OWN 932 (933) (DB). 

) [But see (‘06) 1906 Pun Be No. 103, page 363 (366) 
(Mortgage — Part of consideration left with mort- 
gagee who undertook to pay off prior encumbrance with 
it- Default by mortgagee — Mortgage contract never 
came into existence owing to non-payment of considera- 
tion as agreed— -Even if there was a completed contract 
it camo to an end owing to mortgagee’s default to carry 
out its terms— This was a case of rescission under H. 3*9 
— Mortgagee cannot claim repayment.) i$i (1895) 18 Mad 
126 (127). (Mortgage — Pait of consideration left with 
mortgagee to pay prior mortgagee — Default — Eeldf 
that mortgagor was entitled to cancel the mortgage 
under S. 39, but mortgagor was bound to give up the 
benefit he had received — Mortgagee was not entitled to 
treat the mortgage as one in force for the sum already 
received )] 

[7] Property mortgaged for 15 years in consideration 
of mortgagee paying mortgagor’s decree-holder — Mort- 
gagee making default, mortgagor pays off decree-holder 
—Mortgagor entitled to redeem before expiry of 15 years 
as mortgagee breaks condition. (Vol 14) 1927 Oudb 12 
(14) : 2 Luck. 279 (DB). 

[8] Contract for supply of goods contained condition 
regarding cash payment on delivery of railway receipts 
but credit had for long been allowed to purchaser— Bes- 
oission of contract on ground of purchaser’s refusal to 
pay cash on one occasion cannot be sustained under 
S. 39. (Vol 1) 1914 Lah 298 (301) : 1914 Pun Be 
No 63 (DB). 

[9] Defendant iu Madras agreed to take goods to be 
supplied by plaintiffs by monthly shipments from Eng- 
land. There was also proviso in agreement by which 
plaintiffs w’ere excused from monthly shipments if space 
in ships sailing for Madras was not available. Second 
shipment was not made within one month from first, 
though ship was available few days earlier for suoh 
shipment. Defendant having rescinded contract, plain- 
tiffs sued him for damages for non-acceptance : EM, 
reasonable construction was that interval contemplated 
by parties to agreement was not precisely one month or 
30 days, but one month more or less, regard being bad 
to time which it may be reasonable to allow to plaintiff 
to find steamer available for required shipment ; and 
that, plaintiffs having failed to make second shipment 
by steamer which was available, defendant was entitled 
io rescind contract. (1895) 18 Mad 63 (70, 72) (DB). 

[10] The defendants who contracted to purchase 25 
bales of yarn from the plaintiff and take delivery of the 
bales one day after notice of arrival, took delivery of 
three bales and did not take delivery of seven bales, 
though notice was given about their arrival as well. The 
plaintiffs treated tfis as a repudiation of the entire eon- 
tract and did not give notice of arrival as regards the 
remaining 15 bales. In a suit by plaintiffs for damages 
for breach of contract in respect of 22 bales, held, the 
plaintiffs were not entitled to treat the conduct of the 
defendant as a repudiation of the entire contract and 
were bound to give the notice, (Yol 12) 1925 Mad 1290 
(1291) (DB). 

[11] Talking of refusing to perform but asking for 
further information and speaking of sending definite 
reply when it arrives is no repudiation. (Vol 9) 1922 
Mad 28 (29) (DB). 

[12] Unreasonable postponement will entitle vendor 
to terminate contract for sale of land. (Vol 8) 1921 Mad 
141 (142) iDB). 

[13] Where, in contract, under which defendants 
agreed to deliver certain goods to plaintiffs, to be paid 
for, on delivery, defendants made part delivery, for 
^hich, however, plaintiffs declined to pay until certain 


cross claims of theirs bad been adjusted, and defen- 
dants. thereupon, refused to deliver remainder and can- 
celled contract, it was held that there was not such 
refusal on part of plaintiffs to perform their part of 
contract as to entitle defendants to rescind under S 39 
(1879) 4 Cal 252 (256) (DB). 

[14] Contract for sale — Vendor unable to make out 
good title — Vendee can repudiate contract under S 39 
or treat the case as one of want of mutuality. (Vol 14) 
1927 Bom 195 (202, 203) ; 61 Bom 247 (DB) 

[16] Sale of house — Possession not delivered forth- 
with— Vendee can rescind contract. (’32) 1932 Mad 
W N 122 (125) (DB). 

[16] Agreement by E to supply goods to A — Beady 
delivery within one week— Delivery of all the goods 
within one week not asked for by A — A held had im- 
pliedly refused to perform the contract in its entirety 
and S. 39 applied. (1911) 10 lud Cas 18 (20) (Oudh). 

[17] Promise of indemnity is an implied term of the 
contract of agency, hence the refusal of the principal to 
indemnify the agent for any act done by him in the 
course of agency, justifies him to rescind the contract 
of agency under S. 39. (Vol 2) 1915 Sind 30 (32) : 9 
Sind D E 77 (DB). 

[18] Parties to a contract agreeing to substitute old 
contract by a new one, by payment cash down of Bs. 500 
and by execution and registration of a mortgage bond 
for balance— Cash not paid — ^Assuming that registration 
receipt was offered to promisee and he refused to accept 
it, held that promisor refused to perform his part of the 
contract in its entirety as cash payment was part of 
agreement of passing liability for balance on mortgage 
bond— S. 39 applied and parties were relegated to their 
own position under the old contract — There was no 
novation under S. 62. (Vol 27) 1940 Pat 121 (124) (DB), 

[19] Promisee is not bound to accept part performance, 
(’21) 3 Lah L Jour 141 (144) (DB). 

[20] The imrty repudiating the contract is entitled 
before the date fixed for completion of the contract to 
withdraw his repudiation, unless and until the other 
party has accepted the repudiation and elected to treat 
the contract as terminated, and to insist upon the con- 
tract being performed in its entirety. (Vol 12) 1925 Lah 
217 (220) ; 5 Lah 497 (DB) 3'(Vol 14) 1927 Lah 693 
(695, 696) : 8 Lah 501 (DB). 

[21] Under a contract for sale, yarn to be delivered 
on steamer at Madras in July, August and September, 
in three shipments — No yarn shipped in July and 
August, but ten bales shipped together in September — 
Defendant not complaining of even delays in deliveries 
but just before tender of the goods, gave notice to plain- 
tiffs of his intention to put an end^ to entire contract — 
Defendant was not entitled to resbind entire contract 
but plaintiffs should be awarded damages in respect of 
the bales allocated for the September shipment. (Vol 8) 
1921 Mad 675 (676) (DB). 

4. “Promisee may put an end to the contract,” 
— [1] Bepudiation by promisor before time of perfor- 
mance — Promisee may at once accept repudiation and 
bring his action as on a breach of it, or he may treat 
notice of intention as inoperative and await the time lor 
performance and then hold the other party responsible 
for all the consequences of non-performance — Contract 
is not necessarily broken by the mere notice of intention 
to break the contract. (Vol 13)1926 Mad 778 (781) : 49 
Mad 681 (DB) *(Vol 12) 1926 Lah 217 (220) : 5 Lah 
497 (DB) ®(’12) 6 Sind L B 187 (189) (DB)®>( 1872) L B 
7 Ex 111 (112, 113). (Same considerations apply to a 
contingent contract.) ^(1863) 1 Mad HOB 162 (163). 

[2] Where the promisee treats the notice of intention 
o! promisor not to perform the con tract as inoperativc|, 
the promisee keeps the contract alive for the fcenefit'of 
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Iihe other party as well as bis own. he remains subject 
to all his own obligations and liabilities under it, and 
enables the other party not only to complete the com 
tract, if so advised, notwithstanding his previous re- 
pudiation of it, but also to take advantage of any 
supervening circumstance which would justify him in 
dei-lining to complete it. (Vol IS) 1926 Slad 778 (781) : 
49 Mad 781 (DB) •$‘(Vol 9) 1922 Bom 303 (312) : 46 
Bom 489 (DB) ©(’n) i Mad W N 265 (266) (DB) 
>$'(1872) L E 7 Ex 111 (112). 

[3j Repudiation before time of perfoimance -- Accep- 
tance determines the contract — Pai ty repudiating can- 
not turn round and insist on performance or sue for 
damages for non-performance. (Vol 1 2) 1925 Lah 217 
(220) :5Lah 497 (DB). 

[4] Where one party io contract has not merely 
offered to cancel the contract but has definitely expressed 
an unalterable resolve to refuse to iierform it, the other 
party to the contract may accept the termination several 
months alter the offer after making vain efforts to 
induce the buyer to change his mind. This is to he dis- 
tinguished from the case where one party to a eonttact 
makes a definite offer to put an end to the contract and 
that offer has been definitely rejected by the other party, 
in which case it will not be open to the latter party to 
cancel the contract several months afterwards by merely 
accepting the offer to terminate the contract. (Vol 12) 

1925 Lah 217 (220) ; 5 Lah 497 (DB). 

[5] On renunciation of a contract by one party, the 
other party will be justified in regarding himself as dis- 
charged from all liability. (Vol 3) 1916 Cal 136 (147) : 
43 Cal 790 (DB). 

[6] A, party to contract informing his intention not 
to perform contract to B, the other party to contract — 
Contract terminates when B exercises his option of treat- 
ing the contract as cancelled, and so, breach takes places 
when A receives letter of cancellation. (Vol 21) 1934 All 
740 (764) : 56 All 828 (DB), (Reversed on a different 
point in (Vol 26) 1938 P 0 166 : 65 Ind App 182; I L R 
(1938) All 601 ; 32 Sind L E 531 (PC).) 

[7] Contract for sale — Defect in vendor’s title — 
Vendee cannot be compelled to rescind contract or accept 
the title without investigation. (Vol 7) 1920 Mad 869 
(861) (DB). 

[8] Contract for lease of toll — Default by contractor 
in payment of kist— Re-sale of toll— Sale postponed for 
want of bidders — Subsequent sale and suit for loss in- 
curred — Heldt that notice of re-sale put an end to con- 
tract— S. 39 applied and not Ss. 107 and 63 — Limitation 
for suitrfor loss ran from date of re-sale and not date of 
actual sale. (Vol 20) 1933 Mad 704 (706). 

[9] Per Scott, C. J . — The fact that party to contract 
under S. 39, when other side has refused to perform it, 
may put an end to it and sue for compensation for breach, 
does not oblige him to take that course at his peril; he 
naay, if he prefers it, sue to recover any debt due to him 
which has arisen from his execution of his part of con- 
tract. (*10) 34 Bom 192 (198) (DB). 

[10] Repudiation of the contract by one of several 
joint promisors entitles the promisee to rescind the con- 
tract as against others, (’09) 19 Mad L Jour 28 (31) 
(DB). 

5. Waiver.— [1] Promisor refusing to perform his 
part of the contract in its entirety — Promisee not res- 
cinding contract but acquiescing in its performance 

Promisee not entitled to demand price under the con- 
tract before the date due under the contract. (Vol 12) 

1926 P. 0, 188 (193) (PC), 

[2] Legatee agreeing to pay guzara to testator from 
date of execution of will — Will executed — Legatee 
makmg defeult in payment of pwaam— Will not revoked 
by testator — Legal representatives of testator cannot 


revoke will and rescind contract. (Vol 331 1946 Qudh 193 
(209, 210) ; 21 Luck 314 (DB). 

[3] Mortgage suit — PreUminary doc ’ee— Subsequent 

agreement— Plaintiff agreeing to take property at valu- 
ation less than amount fixed by prelimiimry decree 

Judgment-debtor agreeing to pay additional sum— Secu- 
rity for latter offered — Default — Plaintiff asking for 
personal decree for amount due on preliminary decree 
and also praying execution against surety — Plaintiff is 
not estopped by acquiescence from proceeding with pre- 
liminary decree from the mere fact that the plaintiff 
mistakenly pursued both the remedies at the same time, 
(Vol 25) 1938 Rang 353 (365) (DB). 

[4] Contract for sale of property— Poition of purchapc 
money left with vendee — Vendor being unable to give 
possession of property sold, vendee obtaining possession 
of other equivalent property but making default in pay- 
ment to creditor— HeZd, that vendee having waived his 
right to put an end to the contract, was bound to return 
the balance of the purchase money as agreed, (Vol 21 ^ 
1934 All 617 (618). 

[ 6 ] Contract of agency continuing— Principal is liable 
to pay agents’ commission according to agreement till 
their dismissal in spite of ail shortcomings in discharge 
of their duties as there was acquiescence in the continu- 
of managing agency. (Vol 16) 1929 All 87 (94' 

[ 6 ] Contract to sell timber — Vendor iuhisiing on pay- 
ment of full price before vendee can be^allowed to remove 
timber— Vendor selling part of contract timber to third 
party — Vendee keeping contract alive, has no cause oi 
action to sue for damages if ho claims credit for value, 
of timber sold. (Vol 17) 1930 Lah 979 (982) (DB). 

^ 6 . Promisor’s insolvency — Effect [ 1 ] A baio 

notice of insolvency does not necessarily and in all cases 
amount to a declaration of intention not to fulfil obliga- 
tion under the contract. It is a question of fact in each 
case. (Vol 1) 1914 Sind 63 (55) ; 8 Sind L R 95 (DB). 

7. Contract of service. — [ 1 ] Sections 39 and 64 
and justice, equity and good conscience require that 
servant who quits his master’s service in India hofor 
expiry of contract period, should bo ordinarily paid foi 
full period he worked under master deducting the 
damages caused by breach. (’12) 23 Mad L Jour 680 
(682). 

8 . Compensation for breach. — [Ij Repudiation 
by promisor before time of performance — Acceptance by 
promisee and latter suing at once for damages for non- 
performance — Promisee will bo entitled to such damage-v 
as would have arisen from the non- performance of the 
contract at the appointed time, subject however, to 
abetment in respect of any circumstances which may 
have afforded him the means of mitigating his Iosf. 
(1872) L R 7 Ex 111 (113) ©(’ 12 ) 6 Sind L R 187 (189j 
(DB), (Law as to damages as in case of anticipatinc.^ 
breach of forward contracts discussed.) 

[2] If a promisor performs his promise after the time 
fixed for performance and the promisee accepts the per- 
formance, the promisor is not liable to damages unless 
at the time of accepting performance the promisee gives 
notice of bis intention to claim compensation. (* 12 ) 14 
Ind Cas 129 (130) (All). 

[3] Contract to pay debts of another — Breach — 
Starting point of limitation for suit for damages for 
breach— Time does not begin to run against the promisee 
from the date of repudiation of agreement by the 
promisor— Pact that promisee himself paid the debts in 
itself gives him no cause of action— If the promisee paid 
them before the expiry of a reasonable time after the 
agreement, the defendant may plead want of reasonable 
time to perform and that consequently there was no 
breach— -If the plaintiff (promisee) waited till the expiry 
of a reasonable time, defendants breach of contract 
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whom ConiractB mmt he performed. 

40. If it appears from the nature of the ease that it was the intention ox tihe parties to any 
Person hy whom promise contract that any promise contained in it should he performed by the 
.stole performed, promisor himself, such promise must be performed by the promisor. In 

other cases, the promisor or his representatires may employ a competent person to perform it. 

Ilhistraiions, 

(a) d promises to pay Jj a sum of mones’. A may perform this promise, eiibet by pyrsouaiiy payiug the 
money to B, or by causing it to be paid to B by another ; and if A dies before the lime anpoin^ed for payment, hi-’ 
representatives must perform the promise, or employ some proper person to do so. 

fbj A promises to paint a picture for B, A must perform this promise personally. 


Bl/feot of accepting per- 41. When a promisee accepts performance of the promise from a third 
formance from third person, person, he cannot afterwards enforce it against the promisor. 

42. When two or more persons have made a joint promise, then unless a contrary intention 
Devolution of joint appears by the contract all such persons, during sheir joint lives, and, after 
hahiliiies, the death of any of them, his representative jointly with the survivor or 

survivors, and, after the death of the last survivor, the representatives of all jointly, must fulfil 
the promise. 


Section 39 (contd,) 

would give him cause of action, whether he himself 
paid the debts or not. (1912) 22 Mad L Jour 207 
(210, 211) (DB). 

[4] See also under S. 73. 

9. Rescission — Plaintif£‘s default— Effect. — 
LI] Contract for sale of immovable property —Defect in 
title — Vendor cannot sue for rescission of contract. 
(Vol 7) 1920 Mad 839 (861). 

[2J Party committing breach cannot require other 
party to perform his part of the contract. (Vol 21', 1934 
Lah 474 (475); 

10, Restitution, — [l],Tho party putting an end to 
the contract under S. 39, is liable under S.64 to restore 
to the other party any benefit received by him under 
the contract. (Vol 30) 1943 P 0 34 (39) : 70 Ind App 
35 : 1 L B (1943) Kar P C 30 (P C). (Case of contract 
coming under S. 39 comes under the phrase Voidable 
contract. 0 

[2] Por a fuller discussion, see under Ss. 64 and 65. 

Section 40 — Note 1 

[1] On death of banker liability of his sons to pay 
-urns to customers is not changed. (Vol 27) 1940 Pat 
129 (131) (DB). 

[2] Specific performance regarding contract forpur- 
i.hase of immovable property can be claimed against 
legal representative, (Vol 16) 1929 Bang 274 (274) : 
7 Bang 423 (DB). 

Section 41 — Note I 

[1] The section applies only where a contract has 
been in fact performed by some person other than the 
person bound thereby. (Vol 3) 1916 P 0 68 (70) : 39 All 
178 : 44 Ind App 60 (PC) © (Vol 29) 1942 Cal 87 (90) ; 
1 D B (1942) 1 Cal 237 (DB). 

[2] What is required by S. 41 is actual performance 
and not a substituted promise. According to the section, 
performance by a stranger, accepted by the promisee, 
Iji’oduoes the result of discharging the promisor, although 
^he latter has neither authorized nor ratified the act of 
the third party. (Vol 15) 1928 Mad 972 (974). 

[3] Subsequent mortgage in lieu of a prior mortgage 
—Suit on subsequent mortgage — Subsequent mortgage 
found invalid therein— Bevival of right of suit on 
proper mortgage — Contract Act, S. 41, does not apply- 
(Vol 3) 1916 P 0 68 (70) : 39 All 178 ; 44 Ind App 60 
(PC). 


[4] A instituted suit agaiust B and 0. The plaint 
averred that the amount in suit was due to A by B andt 
that C was Imble for the reason thac be had undertaken 
to make the payment. It was alleged that 0 had 
intimated this fact to A whereupon the debit and credit 
entries had been made in accounts but subsequently G 
informed in writing that in asmucb as B bad failed to 
pay him he withdrew his undertaking to pay to A. 
Subsequently A withdrew his ca^e against C and pro- 
ceeded only against B. The lower appellate Court 
applied S. 41 and dismissed the suit. On appeal held 
that there was no novation within meaning of 8. 62 and 
that S. 41 did not apply to the case. (Vol 20) 1933 Lah 
335 (338). 

L5] Just like S, 63, S. 41 also enables a promisee not 
only to release a debt at the jnstanoe of a third party, 
but also to enable the promisor whose debt has been 
released at the instance of the third party to take 
advantage of that release. The intention is that release 
need not be made in favour of the person liable. (Voll8)» 
1931 Bom 123 (124) (DB). 

[6] A adopted B. Subsequently B renewed pro-notes 
executed by A — B*s adoption set aside — Creditor caa 
fall back on original notes as in such cases B is not 
‘third person.* (Vol 16) 1928 Mad 972 (974). 

[7] A was the cashier and accountant of a company 
and B was the auditor of the company. A misappro- 
priated large sums of the company and executed a 
promissory note for Bs. 60,000 in favour of the company 
for the amount misappropriated by him, B was liable 
to the company for his negligence and paid Bs. 60,000 
to the company in full discharge of that liability. It 
was contended that by reason of payment by B, A’s 
liability under the pronote was discharged under S 41 
of the Contract Act. Eeld, that S 41 had no application 
as A*s liability was a contractual one whde B s liability 
was one in tort. (Vol 32) 1945 Cal 218 (226) (DB). 

[8] Where pre-emption decree proved abortive, after 
payment by pre-emptor of the unpaid purchase money 
to vendor, the vendor cannot enforce his lien for unpaid 
purchase money, against vendee, till be has reimbursed 
the pre-emptor, money paid by him. (*13) 16 OudJa Cae 
1 (3, 4). 

Section 42 — Note 1 

[1] Under S. 42, the obligation to perform the pro- 
mise of the promisor devolves jointly on all hi^ repi^ 
gentativee and on the death of one of them, his heixa 
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When two or more persons make a joint promise, the promisee 3iiay, in the absence of 
Any one of joint prmnisors express agreement to the contrary, compel any ®[ono or more] of such 
may he compelled to perform, joint promisors to perform the whole of the promise. 

Each of two or more joint promisors may compel every oiher joint promisor lo contribute 
Each promisor map com- equally with himself to the performance of the promise, unless a contrary 
pel contrihiition, intention appears from the contract. 

Sharing of loss hy default If any one of two or more joint promisors makes default in such 

incontrihutkin, contribution, the remaining joint promisors must bear the loss arising 

from such default in equal shares. 

Explanation Nothing in this section dial! prevent a surety from recovering, from his 

principal, payments made by the surety on behalf of the principal, or entitle the principal to recover 
anything from the surety on account of payments made by the principal. 

Illmiratims, 

(a) A, Ej and C jointly promise to pay A 3,000 rupees. D may compel either A or L or C to pay him 
3,000 rupees. 

(h) A, A and C jointly promise to pay JD the sum of 3,000 rupees. C is compelled to pay the whole. J 
insolvent, but his assets are sufficient to pay one-half of his debts. C is entitled to receive 600 rupees from 
estate, and 1,250 rupees from L'. 

(c) A, J5, and 0 are under a joint promise to pay D, 3,000 rupees. C is unable Lo pay .anything, and A is 
compelied to pay the whole. A is entitled to receive 1,600 rupees from B. 

(d) Ai B, and 0 are under a joint promise to pay B, 3,000 rupees, A and B being only sureties for C, C falls 
to pay. A and J5 are compelled to pay the whole sum. They are entitled to recover it from C. 

[a] Sidstiiuted by the Amending Act, 1891 (12 [XII] of 1891) for “one”. 


Section 42 (canid*) 

are not discharged hut take their place with reference 
to the liability. (*96) 1896 Pun Be No. 63, p. 148 (161) 
(DB). 

[2] The rule of survivorship among joint tenants is 
m(^ified by Ss. 42 and 46, Contract Act which puts the 
representative of the deceased joint tenant in bis place 
so long as their is such a representative. On failure of 
such a representative the rule of survivorship among 
joint tenants applies. (Vol 17) 1930 All 350 (352) : 52 
All 648 (DB) ® (Yol 22) 1935 All 975 (976). 

SECTION 43 — Synopsis 

1. Scope. 

2. Joint promisors. 

3. Separate suits against joint promisors. 

4. Co-heirs of a promisor. 

5. Co-'tenants. 

6. Partners, 

7. Joint tort-feasors. 

8. Contribution. 

9 Accord and satisfaction by one. 

10. Joint decree for costs— Contribution. 

1. Scope — [1] Sections 43, 69, 70 do no more 
than state in written form what was law before the Act . 
(1893) 9 Cal 395 (397) (DB). 

[2] Section 43 operates to enable the creditor to sue 
one of several joint promisors without impleading the 
others and has the effect of converting a joint contract 
into a joint and several contract. (Vol 21) 1934 Pesh 94 
(96)®'r05) 1905 Pun Be No. 81, page 254 (255) (DB). 

[3] Under the provisions of S. 43 it is quite within 
the competency of the lender to sue all or any of the 
joint pronaisors as he may choose. There is nothing 
in the Civil P, 0 , which mitigates such a course, (Vol 11) 
1924 Pat 164 (166) : 2 Pat 466 (DB). 

[4] Where A and B bound themselves for conduct of 
C, but could terminate suretyship on giving notice to 
jiostal authorities in whose service C got in, suit for 
contribution against heirs of A will lie by B who had to 
pay under surety bond for misconduct of C as guarantee 

oontbming guarantee and properties of A were 


liable therefor. (Vol 8) 1921 All 287 (288) : 43 All 132 
(DB) * (Vol 14) 1927 Pat 426 (427) : 7 Pat 363 (DB). 

[5] The creditor gets a right to proceed against any 
one of his joint debtors, and such right must be exer- 
cised before the creditor brings his suit. (*96) 3S98 
Pun Be No. 58, page 148 (153) (DB). 

[See however (Vol 8) 1921 Lah 357 (358) (DB).] 

2. Joint promisors. — [1] Where the debts are 
jointly incurred the liability of each is for the whole 
amount. (Vol 15) 1928 Lah 962 (963) «$• (Vol 20) 1933 
Pat 24 (26) (DB). 

[2] Joint contract of agency created by registered 
Kabnliyat is not put an end to by death of one of pro- 
mifors as agency is joint and several according to S. 43. 
Surviving agent will be liable to render accounts and 
suit against him is governed by Art. 116 of Limitation 
Act. (1913) 17 Cal L Jour 201 (204, 206) (DB). 

[3] Whether a sale-deed is joint transaction making 
all vendees jointly liable or is really several transaction 
making each vendee responsible for his own share only 
is a question of fact depending on the intention of the 
parties. (Vol 17) 1930 Lah 806 (807) (DB), 

f4] One joint promisor cannot plead minority of Lbf* 
other as a bar to the promisee’s claim against himself. 
(Vol 3) 1916 P 0 2 (3) : 39 Mad 409 ; 43 Ind App 99 
(P C) * (Vol 21) 1934 Pat 663 (664) : 14 Pat 275 (DB) * 
(Vol 11) 1924 Lah 146 (147) : 4 Lah 334 (DB). 

[5] Insolvency of one of the joint promisors does not 
bar a suit as against other joint promisors for recovery 
of a debt. (Vol 21) 1934 Pat 43 (43) (Vol 22) 1935 
Mad 1055 (1055) ® (Vol 6) 1919 Cal 781 (782) (DB). 

[6] A joint contract unenforceable against one on 
the ground of his nor. signing it can be enforced against 
the other signing and receiving consideration, (Vol 13) 
1926 Nag 196 (196). 

[7] Suit against Company illegally formed Liability 

is joint and several — 8uit can be maintained ngaimt 
some members. (Vol 17) 1930 Bom 5 (11) : 63® Bom 
652 (DB) 

3. Separate suits against joint promisors. — [1] 
Where a promisee chooses to proceed against one co-prp- 
misor, and obtains judgment he cannot proceed against 
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the other co-promisors, or co-contractors. (Vol 23) 1936 
Bom 344 (345) : 60 Bom 954, (Per Beaumont C, J. ; 
Bangmlar J. dissenting.) •$< {1933) 62 Cal 612 (616) 
<DB) S' (Vol 4) 1917 Bom 262 (264) S (Vol 4) 1917 Bom 
268 (273) S (1862) 3 Mad 37 (46) (DB) S (1877-78) 3 
Cal 353 (339, 360, 362) (DB). 

[But see (Vol 21) 1934 Pat 52 (33) S (Vol 20) 1933 
Bom 407 (409) S (1910) 33 Mad 317 (320) (DB) S (1900) 
22 All 307 (319) (DB) ] / \ / v / 

[2] Loan taken by firm— Pio-notes signed by princi- 
pal partner — Principal partner can be made to nay. 
(Vol 11) 1924 Lab 148 (149) : 4 Lab 239 (DB). 

4. Co-heirs of a promisor. — fl] Section 43 
applies only where two or more persons have made a 
joint promise and not where two or more persons have 
become jointly interested by inheritance in a contract 
made by a single person. (Vol 16) 1929 Lah 788 (784) 
(DB) (Vol 5) 1918 Cal 512 (514) (DB) ® (Vol 4) 1917 
Oal 829 (829) (DB). 

[2] Suit for rent is maintainable against some of the 
heirs or suceessors-in-interest of deceased tenant without 
bringing all on the record. (Vol 12) 1925 Cal 1056 (1058): 
53 Cal 197 (FB). (Ghosh and Muherjee J J. dissenting.) 

[3] Heirs of joint tenants are not each of them liable 
for whole rent. (1910) 12 Cal L Jour 642 (644). 


5. Co-tenants. — [1] In view of S. 43, a landlord 
scan sue some of his tenants for the whole rent of a 
holding. (1938) 17 Pat 662 (665) (DB) ^ (Vol 22) 1935 
Pat 146 (147) (DB) © (Vol 14) 1927 Pat 426 (429) : 7 
Pat 853 (DB) © (Vol 14) 1927 Pat 2 (4) (DB) © (Vol 1) 
1914 Lah 500 (501) : 1914 Pun Be No. 107. 

[2] Where one of the two co-tenants dies, a suit by 
the landloid against all the heirs of the deceased tenant 
xor the entire rent is maintainable without making the 
other tenant a party thereto. (Vol 10) 1923 Oal 615 
(618) (DB) © (Vol 11) 1924 Cal 165 (166) : 50 Cal 737 
(DB)* ^ 


6. Partners. — [1] Section 43 applies as much to 
partners as to other eo-oontraotors* (Vol 20) 1933 Bom 
407 (409) © (Vol 14) 1927 Lah 819 (821) ; 9 Lah 217 
(DB) © (1893) 17 Bom 6 (11) (DB) © (1881-82) 6 Bom 
700 (702) © (1898) 21 Mad 256 (267) (DB). 

[2] Cause of action against firm is a joint cause of 
action against all partners and each partner is jointly 
and severally liable for the whole claim. (Vol 13) 1926 
Sind 75 (76). 

[3] One partner paying partnership debt is entitled 
to contribution from other partners. (Vol 29) 1942 Nae 
72 (72, 73) : I L 11 (1942) Nap 340. 

[4] A person who is a partner in a firm and also a 
creditor of it is not only a promisee of the firm, but he 
is also one of the joint promisors to himself and under 
S. 43 (2) he can only call upon each of the other joint 
promisors to contribute equally to the payment to be 
made to himself as promisee. (Vol 81 1921 Nag 46 (46). 

[5] Suit instituted against partners in private capa- 
city, if unsuccessful, cannot be continued against them 
as and B. 43 has no application to such a case. 
{Vol 2) 1915 Lah 167 (168) : 1916 Pun Be No 76 (DB). 

7. Joint tort-feasors.— [1] If an act is manifestly 
unlawful, or the doer of it knows it to be unlawful as 
constituting either civil wrong or a criminal ofienee, he 
cannot maintain an action for contribution or indemnity 
iigainst the liability which results therefrom. An express 
promise of indemnity to him for the oommis4on of 
^uch act is void (Vol 19) 1932 Mad 1 (5) (FB) © (Vol 23) 
1936 Pat 49 (51) ; 15 Pat 219 (DB) © (1902) 25 Mad 
599 (601, 602) (DB). 

[2] As between conscious joint tort-feasors no right 
of contribution exists. (Vol 19) 1932 All 334 (336) ; 54 
All 371 (DB). 


[3] Person in wrongful possession cannot bring suit 
for contribution if payment svas made in support of hi^ 
own title. (1911) 13 Cal L Jonr 646 (647) (DB). 

[4] Where joint debtor^ (who were joint tort-feasor- 
in the suit) have under compromise in Court contracted 
to pay a sum to plaintifi and some of them pay the sum 
and sue the rest for contribution, their claim cannot be 
resisted on the ground that all of them wore joint tort- 
feasors before the compromise. (Vol 3) 1930 All 160 
(161) : 38 All 237 (DB). 

8. Contribution. — [1] -“Contribution’* signifies 
payment by each of the parties interested of his share 
in any common liability. Mutuality is thus the test of 
contribution. (Vol 21) 1984 Cal. 626 (626) (DB)©{Vol 2) 
1915 Cal 278 (279) (DB). 

[2] Where A and two others jointly executed a hand- 
note and there was no provision in the contract by 
which A and the others bound themselves to repay the 
loan to the promisee, to the effect that A would not be 
entitled to compel the other joint promisors to contribute 
equally with himself to the performance of the promise, 
and on a joint decree being passed in a suit by the 
promisee, the amount was realised from A who there- 
upon filed a suit tor contribution against his co- 
promisors : 

JSeldt that under S. 43, Contract Act. the Court had 
no option but to grant a decree to A especially as there 
was no material before the Court to enable it to come to 
the finding that under the terms of the contract, the 
entire liability for the money borrowed was to be borne 
by A alone. (Vo! 21) 1934 Pat 411 (413) (DB). 

[3] One of the co-vendorb paying compensation to 
vendee in pursuance of a clause in sale-deed is entitled 
to contribution from other co-vendors even though they 
were not consulted when payment was made. (Vol 20) 
1933 Mad 382 (383). 

[4] Decree passed jointly against A and B in propro- 
tion to their shares under thikanama, A and 3 being in 
possession under same thikanaina — Decretal amount 
paid by A only — B is bound to contribute to the extent 
of his share. (Vol 16) 1929 All 792 (793) (DB)©(Vol 18) 
1931 Pat 234 (235) : 10 Pat 168 (DB). 

[5] One of three judgment-debtors alone having paid 
the whole amount decreed is entitled to one-third from 
each of the joint judgment-debtors, and if nothing can 
he realised from either of them, he is obviously entitled 
to get half the total amount from the other, (Vol 9) 
1922 Lah 148 (149). 

[6] Co-sharer landlord brought suit for his share of 
rent against all except one of several co-tenants, and 
sold holding in execution of decree obtained therein, A 
purchaser of interest of remaining co-tenant applied 
under S 310A, Civil P. 0., (1882) and sale was set aside 
on his making required deposit : Held (Per Boss /.) 
that plaintiff was entitled to recover defendant’s share 
of decretal debt, not under B. 70 as, being co-tenant, 
he was himself liable to landlord for whole debt, but 
under S. 43 his obligation to pay remaining, notwith- 
standing that decree was passed against other co-tenants 
only. (1911) 38 Oal 1 (6. 7, 11, 12), 

[7] Debt kept alive by acknowledgment — Joint 
promisor bound to contribute towards debt — One pro- 
misor paying decretal amount has cause of action against 
other for contribution from date of payment — Tbe other 
is bound to contribute. (Vol 16) 1929 Mad 309 (310) 
(DB)©(1897-19ul) 1897-1901 Upp Bur Rul 331. 

[8] Where a joint debtor sues for contribution against 
his CO- debtor alleging that he has paid up a decree debt 
due by them jointly, it is open to him to enforce the 
defendant’s liability on the strength of th^ orig}ns»l 

247 ^ 248 A.M. 
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M. Whero two or more persons have made a joint promise* a release of one of such joint 
Bfject of release of one promisors by the promisee does not discharge the other joint promisor or 
promisor, joint promisors ; neither does it free the joint promisor so released from 

responsibility to the other joint promisor or joint promisors,®' 

[a] Sees. IBS. 


Section 43 (conid.) 

liability, even if the decree as such is found to be not 
binding on the defendant. (Vol 21) 1984 Mad 886 (387, 
388) : 67 Mad 973 (DB). 

[9] Payment by one of the co-debtors v^hioh does not 
exonerate other co-debtors from liability does not give a 
right of contribution to the co-debtor making such pay- 
ment. (Vol 11) 1924 Mad 279 (280) (DB). 

[10] A mere undertaking to pay the amount at some 
future date is not equivalent to payment. (Vol 12) 1925 
Mad 261 (263J : 48 Mad 693 (DB). 

[11] Where the defendants were co-principals with 
the plaintiff, each being bound to pay only his share of 
the debt, to discharge his own part of obligation, it was 
held that the mere fact that there was a decree against 
the plaintiff (one of ihe several joint debtors who were 
new defendants] did not entitle him to sue the others 
tor contribution, (1873) 11 Beng D B 76 (82, 83) (DB). 

[12] In a suit for contribution, the respective liabilities 
of all the parties should be ascertained and determined 
once for all and nothing should be left undetermined 
which may lead to further litigation for the ascertain- 
ment of such liability between two or more of the parties 
to the suit. Hence, a suit for contribution would fail in 
limine where a person, who is a necessary party and in 
whose absence the liabilities of the parties to the suit 
cannot be satisfactorily ascertained, is not impleaded in 
the suit. (Vol 27) 1940 Pat 110 (121) (DB). 

[18] All partners must be joined in suit for contribu- 
tion by one or more partners if partnership has come to 
an end and no adjustment has been made. (Vol 3) 1916 
Iiah 9 (9), “ 

[14] Where the claim for contribution is not based on 
the ground that as a partner the defendant is liable to 
contribute but the basis of the claim is a joint decree 
made against the plaintiff and the defendant in respect 
of debt contracted for partnership trade in execution of 
which the plaintiff alone had to pay the entire amount 
due under the decree, in such a case, the law of partner- 
ship does not prohibit the entertainment of a claim for 
contribution against other partner. (Vol 26) 1939 Blad 
5G8 (608). 

[16] When one of the members who was compelled, 
at the suit of certain creditors of the* partnership, to pay 
the whole amount due to them, he or his leg^ repre- 
sentative after his death can sue for contribution from 
the other partners after the dissolution of the partnership, 
though bis right to sue for accounts or for a share in 
the partnership assets had become barred. In such a 
suit the defendants can show that on a settlement of 
accounts the amount payable by them as contribution 
would be wiped out or reduced, (1909) 32 Mad 203(205, 
206) (DB). 

[16j Dnder the terms of a compromise arrived at 
between two partners, in a suit for dissolution of partner- 
ship, one of the partners agreed to accept as binding 
upon him a mortgage of partnership property executed 
by the other partner and originally disputed by him and 
to pay a sum of money in consideration of his share in 
the mortgaged property being released, a major portion 
of which amount, however, he failed to pay. The Privy 
Council subsequently held in a suit brought by the 
mortgagee on the foot of the said mortgage, that it was 
not binding on the partner who originally disputed the 
same but subsequently accepted it and the whole of the 
mortage money was realised by the mortgagee from the 
exeeotant of the mortgage alone t 


Held that tbe other partner was liable to contribute 
to the said debt by paying the amount originally agreed 
to be paid by him under the terms of the compromise 
notwithstanding the fact that the mortgage in dispute 
was subsequently pronounced by tbe Privy Council not 
to be binding on him, (Vol 1) 1914 P C 10 (11) : 11 
Nag L B 6B (P C). 

[17] For contribution, a prima facie case is made 
by the production of the judgment and tbe certiffcate of 
satisfaction. (Vol 21) 1934 Oudh 437 (439). 

[18] As to liability of co-sureties to contribute equally 
as between themselves, see section 146. 

9. Accord and satisfaction by one, — [1] Dnder 
the English Law, accord and satisfaction made by one 
of several parties jointly liable or jointly and severally 
liable to the same creditor for the same debt, discharges 
the claim of tbe creditor against all. There is no reason 
why this principle would not apply to cases of joint and 
several liability under S. 43, Contract Act. (Vol 29) 1942 
Cal 87 (91) ! ILB (1941) 2 Cal 237 (DB). 

10 Joint decree for costs— Contribution. — [ij 
On broad grounds of justice and equity there appears 
no reason why a decree for costs should be excepted 
from tbe doctrine of contribution. The only ground on 
which such an exception could possibly be based would 
be tbe doctrine that no contribution lies between joint 
tort-feasors. (Vol 8) 1921 Oudh 128 (129) ; 24 Oudh 
Cas 148 (DB). 

[2] Where in a suit in which both the defendants 
were equally delinquent in taking up the defence and e, 
decree for cost is passed against them and one of them 
pays the same, he is entitled to contribution from the other. 
(Vol 22) 1935 Mad 347 (349) * (Vol 25) 1938 Lah 679 
(580)'Jt(Vol28)1936Madl67{168,169):59Mad 260 (DB). 

[3] M borrowing sum on simple mortgage from N 
and 8 — Portion of amount paid by N and rest by S — 
Mortgage decree passed and property put to sale— Suit 
by E against N and S for declaration of title to hall 
property— Decree with costs— Costs recovered only from 
S — Suit by S against N for oontribulion— B and N 
held liable for costs only in proportion to their interest 
in property affected by suit and not equally. (Vol 26) 
1938 All 631 (682) : I L B (1988) AU 960. 

[4] A co-defendant paying the full amount of costs 
cannot claim contribution unless some equity exists in 
his favour. In this respect a decree for costs stands on 
a different footing from a decree for payment of money 
arising out of a joint liability. (V ol 19) 1932 Mad 146 (147) , 

[5] Defendants neither taking interest nor defend- 
ing suit are equitably entitled to exemption from con* 
tribution for costs in joint decree against them. (Vol X6) 
1929 All 664 (655)© (Vol S3) 1946 Cal 63»(66)©(Vol 24) 
1937 All 227 (228). 

[6] Mere execution of mortgage to satisfy the joint 
decree for costs does not entitle a defendant to claim 
contribution from other — Suit for contribution is pre- 
mature until he redeems mortgage or mortgaged property 
is sold in satisfaction of mortgage. (Vol 23) 1936 Oudb 
263 (263) : 12 Luck 45 (DB). 

SECTION 44 — Synopsis 
1 * Scope and applicability. 
lA. Co-sureties. 

2. Co-mortgagors. 

3. Co-heirs. 

4. Co-judgment* debtors. 

5. Decree against one co-promisor— Effect, 

6. Contribution! right of* 
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45* When ^ a person has made a promise to fcwo or more persons iointly, then, unless a 
Dewlution of joint rights, contrary intention appears from the contract, the right to claim 
performance rests, as between him and them, with them during their joint lives, and, after the 
death of any of them, with the representative of such deceased person jointly with the survivor or 
survivors, and, after the death of the last survivor, with the representatives of all jointly 

IlUtstration, 

At in consideration of 5000 rupees lent to him by B and O, promises B ii-nd C jointly to repay chem that sum 
with interest on a day specified* B dies. The right to claim performance rests with B’s representative jointly with 
0 during O's life, and, after the death of C, with the representatives of B and C jointly. 

[a] For an exception to S. 45 in case of Government Securities, see the Indian Securities Act, 1920 (10 [X] ot 
1920). S. 4. 


Section 44 (oontd*) 

1. Scope and applicability. — [1] English law 
doctrine that release of one of several joint debtors 
releases all from liability has no application to India. 
(11) 14 Cal L Jour 354 (367, 358) (DB). 

[2] Section means, generally, that release to one of 
several contractors does not discharge co-contraotors, 
and applies as well to a discharge after breach as to a 
release before breach. (1879) 4 Cal 336 (338). 

[3] Section 44 applies as much to partial discharge 
as to complele discharge. (*42) 46 Cal W N 234 (237, 
238) (DB). 

lA. Co-sureties — [1] As to whether release of one 
co-surety discharges others, see Section 138. 

2. Co-mortgagors. — [1] Belease by the crediior 
of one of the mortgagors, jointly and severally liable, has 
not the efieot of releasing others. (Vol 4) 1917 Cal 502 
(505) : 44 Cal 162 (DB). 

[2] The qualified release of a part of the mortgage 
security in favour of some of several joint mortgagors, 
resulting from the mortgagee not seeking to enforce his 
right as against any surplus sale-proceeds of such part 
when sold in satisfaction of a prior mortgage, ought not 
to afiect the mortgagee’s right. (’03) 30 Cal 953 (958) 

(VB)- 

[3] Where five brothers had made themselves jointly 
liable for a sum of money under a bond and mortgaged 
certain village as security for the debt and the mort- 
gagee having subsequently taken a separate bond from 
each of the two brothers for one-fifth of the whole 
amount, sought to recover the remaining three-fifth 
of the said amount from remaining three brothers: ffeld 
that any one of the five might be sued for the whole 
amount and the promisee was entitled to recover the 
three-fifths from the remaining three brothers. (1876) 
25 Suth W B 419 (419) (DB). 

3. Co-heirs. [1] Claim for rent barred against 
some co-heirs— Bemaining heirs not separately liable for 
entire rent. (Vol 6) 1919 Cal 861 (862( (DB). 

4. Co-judgment-debtors.«- [1] The release of a 
joint judgment- debtor does not operate as a release of 
the others. (Vol 31) 1944 Cal 328 (330) (DB) (Vol 20) 
1933 Lah 506 (507) ® (Vol 11) 1924 Cal 209 (211) ; 50 
Cal 718 (DB) & (Vol 2) 1915 Mad 934 (936) : 39 Mad 
548 (DB). (The other judgment-debtors can claim the 
benefit of the amount actually paid by the released 
judgment-debtor.)© (1880) 6 Gal L E 212 (214). 

[See also (Vol 14) 1927 All 830 (831) (Joint decree 
against father and son— Father becoming insolvent and 
compounding with decree-holder— Son is liable only for 
such portion of decretal amount as had not already 
been realised by decree- holder in pursuance 'Of the 
composition.)] 

[2] Where some of the original defendants gainst 
whom joint decree for costs was passed die during the 
pendency of a Privy Council appeal and no substitution 
is made, it does not amount to a release by the decree- 
holder of the interests of those judgment-debtors and 
the interests of all the other judgment-debtors are not 


also released from all liability under the decree. (Vol 20) 
1933 Pat 24 (25) (DB). ’ 

[3] Belease granted to one of several judgment-debtors 
without any intention to release others will discharge 
others only •protanto and not in respect of the entire 
amount decreed. (Vol 5) 1918 Cal 51 (53) (DB). 

5. Decree against one co-promisor — Effect. — 
[1] Where a promisee chooses to proceed against one 
co-promisor, and obtains a judgment, he has no right 
to proceed against the other co-contractors or co-promi- 
sors. (Vol 23) 1936 Bom 344 (343) : 60 Bom 954 (DB). 

6. Contribution, right of. — [1] Where the pro- 
misee releases one or more of the joint promisors, the 
liability as between joint promisors to contribute equally 
does not end. (3941) 45 Cal W N 857 (361). 

[2] Joint promissory note — Part payment by co pro- 
misor — Other co-promisor is liable for balance subject 
to his right of contribution. (Vol 24) 1937 Bang 137 
(137, 138). 

SECTION 45 — Synopsis. 

1. Scope. 

2. Discharge by one. 

3. Performance of promise during joint lives, 

4. Devolution of joint rights. 

5. Partnership. 


1. Scope. — [1] It is doubtful whether S. 45 ap- 
plies to claim for possession of land. Whw, howevex% 
suit is really for speoifie performance of contract, defen- 
dant may plead S. 45 as bar. (*12) 1912 Pun I» B 
No. 49 page 160 (168) : 1911 Pun 1^ No. 57 (DB) 

[2] The words “as between him and them“ in S. 45 
signify that as between the debtor and original body of 
creditors, the right to claim payment would rest with 
the body, but if by part-payment the number of credi- 
tors is reduced, the right to claim payment will be a 
right arising as between the debtor and the remaining 
creditors. \^ere a partner of a dissolved firm collects 
his share of debts, impleading others, the other partners 
can sue for their share of debts. (Vol 6) 1919 Lah 14 


(15) : 1919 Pun Be No, 128. 

2. Discharge by one. — [1] Payment to one of 
three persons who are jointly entitled to receive money 
is not good payment against others. (1913) 17 Cal Jour 
872 (376) (DB) ©(1913) 36 Mad 544 (549, 652) (FB). 
(One of two or more payees of negotiable instrument 
can give valid discharge of entire debt without concur- 
rence of other paye* s) 

[But see (Vol 4) 1917 Pat 82 (84) : 2 Pat L Jour 520 
(DB). (A joint creditor, in equity, can give a valid 
receipt to a debtor in full discharge of the claims of 
himself and o! the other joint creditors.)] 

[2] Where a tenant pays ofi the entire rent due 
from him to one of two co-sharers, he can escape liabi- 
lity to the other, if he shows that his payment to that 
co-sharer was one made bona f%de. But if the payment 
by him was made to defeat the claims of the other 
co-sharer, the laiteris right to recover his share of rent 
is not affected. (Vol 3) 1916 Mad 208 (208, 209) (DB). 
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[3] Payment to one of heirs of mortgagee does not 
hind the other heirs. (Vol 2) 1915 Oudh 29 (80) ; 18 
Oadh Oas 154 (DB) a<1937) 169 Ind Gas 531 (531, 532) 
(Lah). (One co-beir cannot give valid discharge 'without 
consent of other. Payment to one is valid to the extent 
of his share; other’s right to recover from the debtor is 
not afiected ) >$?(Vol 5) 1918 Mad 29 «29) : 41 Mad 637 
(DB) ©(Vol 3) 1916 Mad 1128 (1128) (DB). 

[But see (1911) 33 All 827 (381) (DB). (One debt 
gives single cause of action. One of several heirs of 
deceased obligee cannot sue for bis share,)] 

[4] Payment to one co-mortgagee without consent of 
others does not give discharge of debt due to others. 
(Vol 17) 1980 All 98 (98, 99) (DB) ©(Vol 15) 1928 Mad 
938 (935) (DB) ©(Vol 14) 1927 Cal 425 (429) (DB}. 
(Payment operates as discharge as to share of payee 
only.) ©(Vol 9) 1922 Lah 64 (64) (DB). (Consent is 
necessary.) © (1921) 3 Lab L Jour 502 (604). (Do.) 
© (Vol 8) 1921 Pat 27 (28) : 5 Pat L Jour 
376 (DB). (Unless contrary is shown, mortgagees must 
be regarded as having separate interest in money 
advanced by them although they take joint security 
and must be treated as tenants-in-common and not 
joint tenants.)© (Vol 7) 1920 Pat 464 (468) : 5 Pat L 
Jour 161 (DB). (Release given by one co-mortgagec is 
not a discharge of entire mortgage much less a release 
j^ven by one of heirs of a deceased mortgagee.) ©(Vol 6) 
1919 Cal 593 (596) (DB). (Consent of other is neces- 
sary .)©(Vol 5) 1918 Oudh 91 (92). (Where two co-mort- 
gagees advanced money without any specification of the 
shares, the presumption is that each of them advances 
half of the money. If one of them accepts his full dues, 
the other can and must sue for half the amount.)© 
(Vol 4) 1917 Sind 71 (72) : 10 Sind L R 203 (DB) 
©(Vol 2) 1916 Cal 528 (528) (DB) ©(1911) 14 Oudh Oas 
45 (47). (Consent of others is necessary.) ©(1910) 32 
All 164 (167) (DB). (Co-mortgagees advancing money 
equally.) 

[But see (Vol 12) 1925 Mad 261 (263) : 48 Mad 693 
(DB). (Payment made to one joint-mortgagee is valid 
discharge of mortgage liability. But a mere undertaking 
to pay the amount at some future date is not payment.) 
©(1909) 1 Ind Oas 219 (219) (DB) (Mad). (A release of 
a mortgagor by one of several joint inortgageep, on pay- 
ment to him of the mortgage-debt, discharges the 
mortgagor from all liability under the mortgage to the 
other mortgagees, inasmuch as the mortgagor had 
made a promise to two mortgagees jointly and the right 
to claim performance rested with both mortgagees 
jointly.}] 

[5] Where money was lent on joint account by two 
brothers who were appointed executors of the deceased 
testator by his will, the mortgagor in making repayment 
must see that he made the payment to and obtained a 
receipt from ^ person entitled to give him a discharge. 
(Vol 3) 1916 Cal 568 (568, 569) (DB). 

[6] Co-mortgagees being tenants-in -common their 
interests are severable or partible among themselves; so 
that one of them can sue on the mortgage provided 
those who are unwilling to be joined as plaintiffs are 
made defendants Similarly, if some of the co-mort- 
gagees are estopped from suing. Court can sever debt 
and give decree to others for their share. (Vol 6) 1918 
Cal 411 (412) (DB). 

[7] See also S. 38. 

3. Performance of promise during joint lives. — 

[1] Joint promisees are not entitled to split up their 
cMms and sue separately for their shares. AU of them 
must join the suit which must also include the entire 
debt. ^Vol 14) 1927 Mad 84 (84, 85) ©(Vol 23) 1936 Pat 
274 (275) : 37 Cri L Jour 848. (Promissory note execu- 
ted in favour of two brothers forming joint Hindu 


family.) ©(1913) 20 lad Oas 151 (151) (DB) (AU). (Hmt 
by one of co- mortgagees for sale of entire property to 
recover his share.) ©(’89) 3 889 Pun Ee No. 166, p. 51b 
(540) (FB). (Defendant can validly object.) ©(*82) 18b2 
Pun Re No. 175, p. 519 (519) (DB). (Case of joint mort- 
gagees— It must appear that mortgagee suing is solely 
entitled under bond.) ©(1912) 11 Mad L Tim 192 (192) 
(DB). (Suit for specific performance.) 

[2] Mortgage— Several mortgagees — Suit by one 
mortgagee to enforce part of security — All mortgagees 
made parties— Allegation that other mortgagees had 
received their share of mortgage money — Plaintiff under- 
taking to increase amount of claim and pay couit-fee if 
other mortgagees’ claim not satisfied— Suit as framed 
competent — Suit ac framed cannot possibly be defeated 
when all the mortgagees are parties thereto and plain - 
tifis seek to recover whatever is due in the security, (Yol 
1) 1914 Cal 788 (789) (DB). 

[3] Plaintifi sued for money decree on promise to 
himself alone, but lower Courts rightly found that debt 
was due, not to him alone, but to him and two others 
jointly, and the plaintiff appealed against this finding • 
Held that the proper decree to make would be to dis- 
miss appeal and confirm decree dismissing his suit, 
without going into any question as to permitting or 
refusing to permit him to amend plaint. (1891) 1891 Pun 
Ee No 86, p. 422 (426, 427) (FB). 

[4] In the case of a joint lease, one of che co-lessors 
cannot maintain a separate suit agaiobt the lessee for 
his share of rent but where the lessee collusively and 
not bona fide pays the rent to one of the co lessors, the* 
payment operates as a discharge of that eo-lessoi’s 
share only and the other co-lessor can maintain a suit 
for bis share of rent without making the other co-lessor, 
who has received the money, party to it. (Vol 32) 1945 
Ail 3X1 (316, 316) ; I L R (1946) All 105 (DB). 

[6] The defendants sold a certain village to the 
plaintiff and his brother, fixing the price on the basis 
of the net income which the defendants btated at the 
time of the contract to be a certain amount. The plain- 
tiff later on discovered that the defendants had over- 
stated the income and made certain other fraudulent 
representations, alleging that on a partition entered 
into subsequent to the purchase between himself and 
his brother the village fell to his share. The plaintiff 
sued for compensation for the fraud of the defendants 
at the time of the sale. Held, that the suit was not one 
of pure tort, but was one for a wrong arising out of « 
contract, and that the .suit was bad for non-joinder it 
having been brought only by one of the joint promisees; 
Held, also, that the fact that there was subsequent 
partition between the plaintiff and his brother did not 
confer on plaintiff the right to sue the defendants for 
compensation. (Vol 19) 1932 Mad 583 (584) (DB). 

[6] All co-owners must join in suit to recover fcheic 
property — Defendant cannot be deprived of his right to 
insist on the other co-owners being joined on the record 
by reason of there being evidence to show that they 
approve of the suit being brought by the plaintiff alone. 
(1886) 10 Bom 32 (34) (DB). 

[7] One co-promisee may sue on his own account. 
S. 45 does not prohibit this and one plaintiff must not 
be held to have lost his rights to enforce an obligation 
because others entitled to share in that right have lost 
their remedy only by the expiry of the period of limi- 
tation, and have been joined os defendants. (’05) 1905 
Pun Re No. 57, p. 192 (198) (FB). 

[8] The principle that payment to one of several joint 
creditors does not operate as a discharge of the debts in 
so far as the other creditors are concerned is not applic- 
able to a case where the payment is to a joint mortgagee 
who was the manager and agent of the others. (Vol 15) 
1928 Cal 125 (126) (DB), 
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[9] Where after mortgage to one member on behalf 
of family partition ha-d tahen place, payment to one of 
divided members is not valid discharge, (1910) 20 
Mad L Jour 709 (715) (DB). 

[10] Members of joint Hindu family firm having a 
joint cause of action against defendant — Defendant has 
a right to ask to join all members in suit for enforce- 
ment of claim, though plaintiff may adjust sums recovered 
from his co-contractors. (1881) 6 Cal 815 (826) (DB). 

[11] Transaction of mortgage really entered into by 
joint Hindu family but executed in favour of minor mem- 
ber. Tender of mortgage money to managing member of 
family is good and valid tender in law. (Vol 9) 1922 
All S55 (356) : U All 64 (DB). 

[12] Manager of joint Hindu family can enforce con- 
tract made with family — Junior members not necessary 
larties. (1911) 38 All 272 (277, 278) : 38 Ind App 45 

[13] Where the right of a person to recover certain 
debt has devolved upon his sons jointly and the sons 
constitute a joint Hindu family, they can file only one 
suit against their debtors for the recovery of the whole 
amount. Some of them cannot split up the claim and 
institute a suit for a part thereof on their own behalf 
on the ground that others did not join with them as 
CO- plaintiffs. In such a case, it would be incumbent 
upon those instituting suit to claim the whole amount 
on behalf of themselves and their brothers on payment 
of the full court-fees and to make their brothers who 
refused to join as eo*defendantg. (Vol 26) 1939 Bind 
178 (176) : IDE (1939) Kar 002 (DB). 

[1 4] Payment made to junior member of joint Hindu 
family during lifetime of its manager in whose favour 
the bond was executed does not discharge the promisor. 
(Vol 5) 1918 Mad 29 (29) ! 41 Had 687 (DB). 

[15] Joint cause of action by members of an undivi- 
ded Hindu family against defendant — Suit in name of 
only one member not maintainable, (1895) 18 Had 33 
(35, 36) (DB). 

[16] Plaintiff suing defendant in his name only for 
joint debt due to him and three brothers in a joint 
Hindu family — Defendant can insist on all the contrac- 
tors being made co-plaintiffs when there is a joint cause 
of action notwithstanding an expression of willingness 
by the other members of the family that the plaintiff 
should sue alone. (1883) 7 Bom 217 (219) (DB). 

[17] One of several joint promisees may sue alone if 
other promisees refuse to join in action in which case 
they may bo added as co-defendants and notice may be 
given to them. (1909) 9 Cal L Jour 331 (834) (DB). © 
(Vol 6) 1919 P C 24 (26) : 47 Cal 175 : 46 Ind App 272 
(PC) (1908) 35 Cal 331 (345) : 35 Ind App 73 (P 0). 
(Bent due to several co-sharers.) © (1911) 38 Cal 270 
(277) : 38 Ind App 1 (PC). (Do). 

[18] Suit for recovery of debt, secured or unsecured, 
due to Hindu. joint family ■— Some members refusing to 
join as plaintiffs can be made defendants. (1912) 9 
All L Jour 410 (417) (DB). 

[19] Suit on pro-note — Pro -note not standing in the 
name of beneficiary but in the name of one who is a 
party to the litigation— Beneficiary in a position to give 
.1 valid discharge— ITcZdJ, suit by beneficiary was main- 
tainable. (Vol 21) 1934 Pat 85 (86) (DB). 

[20] Suit on pro-note — Pro-note standing in the 
name of plaintiff and not of the holder, a pacty, 
although not a plaintiff and in a position to gjve valid 
discharge — UeU that suit by plaintiff was maintain- 
able. (Vol 19) 1932 Pat 346 (348) : 11 Pat 610 (DB). 

[21] Whore two brokers were employed in respect of 
the same transaction, the proper proceanre for one 


broker is to file a suit for the entire amount of commis- 
sion impleading the other broker either as a co-plamtiif 
or as a defendant. If he. institutes suit'for his own share 
which is mentioned In the agreement without implead- 
ing the other, the suit liable to be dismissed. (Vol 15 i 
1928 Sind 10 (16) (DB). 

[22] Where a hatehita was executed by a person in 
favour of him sell and three others each having a definite 
share, it was held that a suit by two of the three promisee^ 
for their shares under the hatehita against the execu- 
tant and the other promisee who refused to join with 
plaintiffs was maintainable. (Vol 29) 1942 Col 595 
(597, 598) (DB). 

[23] Joint lease entered by co-promisees— Some suing 
for possession — Others impleaded as defendants on 
their refusal to join — Suit held maintainable. (’12) 1912 
Pun L R No. 49, p. 150 (158) ; 1911 Pun Be No. 57 
(DB). 

4. Devolution of joint rights. — [1] Where one 
of several joint tenants is liable for whole rent on the 
death of one of such joint tenants leaving several heirs, 
no question can arise as to whether the liability is joint. 
(Vol 11) 1924 OaM65 (166) : 30 Cal 737 (DB). 

[2] Where the agreement between the parties does 
not specify any shares and it is impossible to say in 
what shares the consideration was to be paid by or the 
land to be divided between the parties, the right to 
enforce the contract, on the death of one of the parties, 
vests in his legal representative along with others and 
not in others alone, (Vol 22j 1935 Lah 478 (479) (DB). 

[3] Mortgage in favour of B and D — Suit by B alone 
— D dying during course of suit — B acquiring D’a 
rights of recovering debts — Non- joinder of D held 
immaterial— B. although he had no right to sue on the 
day when he instituted the suit, had acquired the full 
and exclusive right when B died. (Vol 26) 1939 Nag 
242 (244) : I L R (1939) Nag 515 (DB). 

[4] Appeal by all plaintiffs in suit by several co- 
sbarers— Common cause — One appellant dying during 
pendency of appeal — No legal representative brought on 
record — Court can pass any decree as the ease required 
even though no legal representative is brought on record 
— Section 45, Contract Aot, does not apply. (Vol 28) 
1941 Oudh 155 (158) : 16 Duck 382. 

[6] Part-assignment of debt is valid in law, and 
action can be maintained thereon by the transferee pro- 
vided he makes both the transferor and other assignees 
that may be concerned parties to the suit, (Vol 28) 
1941 Lah 337 (340) (DB). 

[6] In a case of a joint debt, an assignment by one 
of the joint creditors does not enable the a'-signee to en- 
force the payment of the whole debt. (Vol 24) 1937 Cal 
532 (633). 

5. Partnership. — [1] Section 45 of the Act has 
no application to debts ^dua to trading partnerships. 
Although the right of the * deceased partner devolves on 
his executors, the remedy survives to his co-partners, 
who alone must enforce the remedy by action, (Vol 10) 
1923 Lah 197 (200) : 4 Lah 142 (DB)©(Vol 16} 1929 
Rang 306 (307) ; 7 Rang 806. (Burmese Buddhist 
husband and wife are regarded as partners )©(*94) 17 
Mad 108 (117) (DB). 

[But see (’97) 21 Bom 412 (421, 422). (Representa- 
tive of deceased partner alone may sue for recovery of 
debt due to the firm, even where the business of the 
firm is continued by the surviving parmer.)] 

[2] Right of suit on death of partner— See O, 30, 

B. 4, Civil P. 0. . . . 

[3] Representatives of deceased partner may be jomea 
in such a suit but are not necessary parties. (*13) 17 
Oal L Jour 648 (65l)©{’93) 17 Bom 6 (14) (DB). 
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Time and Place for Performance. 


Time for performance of 
promise, where no applied* 
iion is to be made, and no 
time is specified. 


Where, by the contracfe, a promisor is tu perform his promise 
withouii application by the promisee, and no time for performance is 
specified, the engagement must be performed within a reasonable time, 


Explanatioju — The Question, ”What is a reasonable time is, in each particular case, a 
question of fact. 


TUne and place for per- 
formance of promise\where 
time is specified and no 
application to be made* 


47.’ When a promise is to be performed on a certain day, and the 
promisor has undertaken to perform it without application by the promisee, 
the promisor may perform it at any time during the usual hours of business 
on such day, and at the place at w^hich the promise ought to be performed. - 


Illustration* 

A promises to deliver goods at B's warehouse on the 1st January. On that day A brings the goods to B’ 
warehouse, but after the usual hour for closing it, and they are not received. A has not performed his promise. 


48. When a promise is to be performed on a certain day, and the promisor has not 
Application for per fo^'m* undertaken to perform it without application by the promisee, it is the 
ance on certain day to be fluty of the promisee to apply for performance at a proper place 
at proper time and place* the usual hours of business. 

Explanation . — The question, “What is a proper time and place is, in each particular case, 
a question of fact. 


Section 45 (oontd.) 

[4] If surviving partners refuse to sue for recovery 
of debts due to firm the remedy of the legal representa- 
tive of deceased partner lies in suit against others for 
winding up, for accounts and for appointment of recei- 
ver, (Vol 1) 1914 Low Bur 68 (61): 8 Low Bur Bui 130 
(DB). 

[5] Where firmis dissolved, suit by one partner for 
individual share of a debt, owing to the firm, is not 
maintainable even if other partners are made co-defen- 
dants. fVol 11) 1924 Nag 196 (197). 

[6] Payment to one of two partners constituting firm 
operates as discharge. (Vol 7) 1920 Lah 53 (54). 

[7] Where a partner of a dissolved firm collects his 
share of debts, impleading others, the other partners 
can sue for their share of debts. (Vol 6) 1919 Lah 14 
(16) ; 1919 Pun Be No. 128, 

[8] ^ Although one paitner alone cannot sue for part- 
nership debt, yet be can use name of firm and of 
co-partners so as to be able to sue, and unwilling 
partner can only claim indemnity for costs. (Vol 4) 1917 
Pat 246 (246) (DB). 

[9] Section 45 has not been modified by the Civil 
Procedure Code, save as appears in 0. 30, which is con- 
fined to oases where suits are brought not by indivi- 
duals but in the name of firms. (Vol 14) 1927 Lah 115 
(117) ; 8 Lah 1 (DB). 

[10] Rule 4, 0. 30, Civil P. 0., is enacted to set at 
rest doubt in connection with S. 45, Contract Act, re- 
garding suits by or against firms. (Vol 14) 1927 Bom 
581 (691) : 61 Bom 986 (DB). 

Section 46 — Note 1. 

[1] When no time is fixed for completion of sale, it 
must be implied that it is to be completed in a reason- 
able time. (Vol 17) 1930 P 0 165 (169) (PC). 

[2] Person borrowing ornaments for use in ceremony 
— It is unreasonable for him to detain them after com- 
pletion of ceremony and demand by their owner. 
(Vol 17) 1930 Oudh 395 (396, 397) : 6 Luck 80 (DB). 

[8] Contract for sale of goods — Goods to be deli- 
vered in. instalments — Dates of delivery of instalments 
not fixed — Instaj|m«^nts must be deemed to be rateably 
di«^tributed over period appointed for delivery of whole 


quantity of goods. (Vol 4) 1917 Cal 721 (727) : 43 Cal 
305 (FB). 

[4] 0. I. F. Contract— In absence, of any stipulation 
as to time for payment, payment n ust be made when 
bill of lading and other shipping documents are pre- 
sented to buyer. (Vol 29) 1942 Mad 139 (141) : I L B 
(1942) Mad 38 (DB). 

[5] Subsequent mortgagee to redeem prior mort- 
gages — Time not fixed for such redemption — Puisne 
mortgagee must redeem within reasonable time, i, o., by 
the first date when redemption is obtainable (Vol 5) 
1918 Oudh 331 (332) © (Vol 12) 1925 Oudh 132 (134)«« 
(1900) 23 Mad 441 (443, 444) (DB). 

[6] Mining leases not containing time for payment of 
royalty — Royalty must bo paid within reasonable time 
of coal being raised. (Vol 27) 1940 Pat 009 (609, 610) 
(DB). 

[7] B agreeing with A to pay certain debts owing by 
A — Three years from date of contract held was reason** 
able time for performance. (1912) 22 Mad L Jour 207 
( 211 ). 

Section 47 — Note L 

[1] Section 47 applies only I when a certain day L 
fixed for perlormance. (1907) 9 Bom L R 903 (909). 

[2] Contract governed by rules of Bombay Cotton 
Trade Association — Vendor is bound to tender delivery 
order backed by goods before 1 p. m. of duo date — 
Vendor not tendering goods before specified time fails to 
perform his part of contract. (Vol 8) 1910 Bom 268 
(272) ; 40 Bom 517. 

[3] Acceptance by mortgagor of part of mortgage 
money after agreed period does not amount to now con- 
tract but is mere acquiescence in late payment, (Vol 11) 
1924 Pat 825 (829) (DB). 

[4] Electric supply company— Discount to be allowed 
for prompt payment — Consumer receiving bill after 
expiry of date fixed for payment with discount is not 
entitled to fresh bill fixing fresh date for myment. 
(Vol 21) 1934 Lah 292 (292, 293) : 15 Lah 729. 

Section 48 — Note 1. 

[1] Sections 48 and 49 clearly indicate that the 
mode of performance of a contract is a question of fact 
in a particular ca<;e. (Vol 81) 1944 Nag 880 (332)i I L K 
(1945) Nag 252. 
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Place for performance 49 , "^en a promise is to be performed without application by the 
'dti^%^made!°aTIno P^^o^isee*. and no place is fixed for the performance of it, it is the duty of 
solace fixed for perform^ promisor to apply to the promisee to appoint a reasonable place for 
'^nces the performance of the promise, and to perform it at such place. 

Illustration, 

A undertakes to deliver a tliousand maunds of jute to J5 on a fixed day. i laubi apply to D to appuint a 
reasonable place for the purpose of receiving it, and must deliver it to him at such place, 


Section 48 (cowfd.) 

[2] No doubt a limited company entitled to receive 
money is not on the same footing as an ordinary in- 
dividual who may at any moment change his residence 
and there may be a good reason to infer that money 
due to a company is to be paid by a debtor in another 
country at the office of the company. (Vol 31) 1944 
Nag 330 (332) : I L R (1945) Nag 252. 

[3] The plaintifi took a licence from the defendant to 
take wood from the defendant*® forest and deposited a 
certain amount as security in the treasury maintained 
by the defendant. The deposit was to be refunded on 
the expiry of the term of the licence. On a demand be- 
ing made by the plaintiff by letter for refund of the 
deposltf the defendant insisted on the personal atten- 
dance of the plaintiff at the place where the treasury 
was maintained. In the suit by the plaintiff to recover 
the security deposit, the defendant contended that he 
was justified in insisting on the plaintiff’s personal 
attendance at the place of the treasury for payment and 
should not, therefore, be made liable for costs of the 
suit. It was not established by the defendant that 
personal attendance by the plaintiff was a term to be 
annexed to the contract to refund : Eeld, that though 
the matter may not be governed directly by S. 48, the 
plaintiff in applying for refund must be taken to have 
applied at a proper place in circumstances where per- 
formance could be made within usual hours of business 
by remittance of the amount. The defendant was not 
justified in insisting on the personal attendance of the 
plaintiff for payment of the security deposit and should 
have remitted the amount to the plaintiff when the 
plaintiff had applied for refund of the same. As the 
litigation was due to the defendant’s fault, the plaintiff 
was entitled to his costs. (Vol 81) 1944 Nag 330 (332) : 
ILB (1945) Nag 252. 

Section 49 Note 1. 

Scope — [1] Indian Contract Act makes no provision 
tor place of performance when no time or place is fixed 
and where there is no provision to perform without ap- 
plication, (1907) 9 Bom L B 903 (910). ' 

[2] Where place of performance is not mentioned in 
the contract, a Court is not peoluded from finding out 
implied intention of the parties in regard to the place of 
performance. (1941) 22 Pat L Tim 282 (283). 

[8] Section 49 clearly indicates that the mode of 
performance of contract is a question of fact in a parti- 
cular case, When the manner and the pl^oe of repay- 
ment of money are not the subject of express contract it 
is the duty of the Court to gather what, by necessary 
implication, having regard to the nature of the contract 
and the circumstances In which it was entered into, the 
parties must have meant. (Vol 31) 1944 Nag 330 (382) 
i ILB (1945) Nag 262. 

[4] Section 49 i^* one of those provisions of the Con- 
tract Act which have no application to matters governed 
by the law merchant, which is contained, for the most 
part, in the Negotiable Instruments Act. (Vol 29) 1942 
Bom 261 (255) : ILB (1942) Bom 620 (DB). 

Debtor to find crediiors^[b] »It is common law rule 
that debtor must seek out his creditor. But in India 
rule as to place of performance, whether It be payment 


or any other mode of performance, is to be determined 
by S. 49 of Contract Act, 1872. (1905^ 7 Bom L B 99/ 
(994) (DB). 

[6] Contract silent as to place of payment of liability 
— Payment should be made where creditor is — Inten- 
tion of parties to the contract must be seen. (Vol 14) 
1927 P C 156 (158) : 54 Ind App 265 : 5 Bang 451 
(PC) (Vol 17) 1930 N«^g 207 (208) : 26 Nag LB 300 ^ 
(1906) 30 Bom 167 (171). 

[7] Section 49 does not preclude the application of 
the rule of English Common Law that the debtor must 
seek out his creditor and pay his debt where the credi- 
tor happens to reside, unless there is an arrangement to 
the contrary and does not get rid of the inference which 
should justly be drawn from the terms of the contract 
itself or from the necessities of the ease. (Vol 28) 1941 
Mad 695 (696) (DB) ^ (Vol 23) 1936 Bang 251 (252) ^ 
(Vol 14) 1927 P C 156 (158) : 54 Ind App 265 : 5 Rang 
451 (PC) ^ (Vol 2) 1915 Nag 65 (67) : 11 Nag L R 189 
^ (19131 20 Ind Gas 683 (683) (Low Bur). 

[8] The promise to pay the creditor implies that the 

debtor will find the creditor to pay him and will pay 
where the creditor is; under S. 49, Contract Act, it is 
reasonable to suppose that if the debtor applies for a 
place to be appointed the creditor will aopoint the place 
where he himself resides, at any rate, he has the power 
so to appoint; if the debtor fails in his duty to apply, he 
cannot by his failure better his position, or deprive the 
creditor of his statutory powers to appoint a reasonable 
place. (Vol 22) 1935 Bom 283 (284) ; 59 Bom 365 © 
(Vol 23) 1936 Cal 97 (99, 100) : 63 Cal 726 * (Vol 20) 
1933 Sind 62 (64) (DB). - 

[9] By British law the duty of a debtor to find and 
pay his creditor is only imposed upon him when the 
creditor is within the realm, (Vol 12) 1926 PC 290 (292) 
; 58 Ind App 68 : 53 Cal 88 (PC). 

[10] In the case of a wife claiming maintenance from 
her husband and claiming return of ornaments against 
her father-in-law ; Held that neither the husband nor 
the father-in-law were debtors and the English rule had 
no application to the case. Even if they were debtors, 
the common law rule did not apply inasmuch as in the 
case of husband, his liability, u any, did not arise out 
of contract. It arose, if at all, because he maltreated 
bis wife to such a degree that she could not live with 
him any longer and in the ease of the father-in-law, it 
was reasonaMe to infer that the parties contemplated 
re-payment and delivery of the cash and articles at the 
family house or at the place where the wife was resid- 
ing with her husband. (Vol 28) 1941 Mad 695 (696) 
(BB). 

[11] Where lease is silent as to the place where the 
rent is to be paid, the question as to where it is payable 
is to be decided with reference to S. 49, If from the cir- 
cumstances in which the contract in question was en- 
tered into, it is reasonable to Infer that the intention of 
the parties was that performance was to be in a certain 
place, that, inference should be drawn whether the rule 
of the English Common Law which requires the debtor 
to seek the creditor applies or not to India. (Vol 25) 
1988 Mad 977 (978, 979) •$» (Vol 20) 1983 All 147 (148). 

Contract of agmcy-^[12} Barring thte earli^ Botn^ 
bay decisions, there has been a pronounced disimslina- 
tion on the part of the Xndiafi Courts to apply to this 
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Pe> fot mance hi manner 
or at time or 

sanctioned by 'pro7msoe. 


50. The performance of any promise may be made in any manner 
or at any time which the promisee lu'esoribes or sanctions. 


Illustrations* 

(a) jD owes A, 2000 rupees. A desires 23 to pay the amount to A*s account with 0, a banker. J5, who also 
banks with 0, orders the amouut to be transferred from bis account to A's credit, and this is done by 0. After- 
wards, and before A knows of the transfer, C fails. There has been a good payment by P, 

(b) A and B are mutually indebted. A and B settle an account by setting off one item against another, and 
B pays A the balance found to be due from him upon such settlement. This amounts to a payment by A and 
respectively, of the sums which they owed to each other. 

(c) A owes B, 2000 rupees. B accex>ts some of goods in reduction of the debt. The delivery of the goods 
operates as a part-payment. 

(d) A desires B, who owes him Es. 100, to send him a note for Bs. 100 by post* The debt is discharged as 
soon as B puts into the post a letter containing the note duly addressed to A* 


Prmnisor not hound to 
pei*fo9mt unless reciprocal 
prmmsee ready and imlUng 
to perform* 


Performance of Beciprooal Promises* ^ 

51. When a contract consists of reciprocal promises to be siinul« 
taneously performed, no promisor need perform his promise unless th© 
promisee is ready and willing to perform his reciprocal promise. 


Section 49 (eowtd,) 

country unreservedly the general maxim that a debtor 
should find and pay his creditor. It might, in some 
cases, strictly arising out of the relationship of debtor 
and creditor be useful to invoke it as a matter of infer- 
ence or of implication; but in other cases and particu- 
iarly in eases where the relationship is one of agency, 
ibe place of payment has to be determined indepen- 
dently of any such general maxim with reference to the 
terms of the contract, the oircumstances attending on it 
and the necessities of the case. (Vol 33) 1940 Mad. 300 
(304). 

[13] In the case of Pakki Adat agency primarily the 
place of payment is the place where the constituent re- 
sides but where the constituent has chosen to give 
directions to the effect that the payment should be 
jnade at any other place, it should be so done— Per 
Chandavarkar J*. (1009) 33 Bom 364 (368) (DB), 

[14] Insurance company at Lahore appointing cer- 
tain person working at Meerut as its chief agent for 
Bajputana and Bmidelkhand area — Appointment made 
at Lahore and all payments to be made at Lahore — Ap- 
pointment subsequently cancelled — Suit by agent at 
Ajmer for damages for cancellation of the appointment 
—Subsequent suit by the company at Lahore for re- 
covery of certain amount due by agent : Bcld that the 
cause of action arose at Lahore and that S 49 was not 
applicable to the case. (Vol 27) 1940 Lab 85 (86, 87) 

BcUvety of goods — [16] Section 49 applies to pro- 
mises for payment of money as well as to promises for 
delivery ot goods. (Vol 20) 1933 All 147 (148) ® (Vol 14) 
1927 P G 156 (158) : 54 Ind App 265 ; 5 Bang 463 
(PC). 

[16] Section 49 is only a general provision and in the 
ease oi a contract for sale of goods is modified by S. 93 
of the Contract Act. (S. 35 of the Indian Sale of Goods 
Act). (1911) 10 Ind Gas 18 (19) (Oadb). 

[17] Place of dehuery : “At any place in Bengal” — 
Buyer has the choice of x^la-oe subject to the condition 
that it must be reasonable and within Bengal (1897) 24 
Cal 8 (17) : 23 Ind App 119 (PC). 

[18] Even in a case where goods are sent by V. P. P. 
the contract is intended to be per ormed at the place 
where the goods are to be received and the Court at 
that place has jurisdidtion to try the suit arising out of 

. the contract. (Vol 21) 1934 Mad 581 (582). 

Promissory note payable on demand — [19] S. 40 
has no application where money payable under a pro- 
missory note fe pajable on demand (1908) 81 Mad. 223 
(228) (DB) (Vol 29) 1942 Bom 253 (254, 255, 236) ; 


ILB (1942) Bom 620 (DB). (Section does not axmly to 
negotiable in8tx*uments.) (Vol 27) 1940 Cal 443 (445): 
ILB (1940) 1 Cal 323. 

[See also (1912) 16 Cal L Jour 279 (281) (DB).] 

[20] Section 49 does not apply to a promissory note 
which is payable on demand and which is silent as tc 
the place of repayment and a fortiori the Common 
Law rule apxMies, and it being necessary for the debtor 
to seek out bis creditor and pay him, in the absence of 
any agreed place for payment, the place of repaymeni. 
must be deemed to be the place where the creditor re- 
sides. The Court at such place has therefore jurisdiction 
to entertain the suit on the pro-note. (Vol 27) 1940 Cal 
443 (445) : ILB (1940) 1 Oal 323. 

[But see (Voi 29) 1942 Bom 251 (255, 250^ : I L 1 . 
(1942) Bom 620 (DB)]. 

Section 50 — Note 1, 

[1] The method of payment in discharge of a con- 
tract includes also mere transfer of figures in accounts. 
(Vol 12) 1925 Sind 144 (146) : 20 Sind L B 335. 

[2] Where a subscriber of a chit fund conducted by 
a company deposits money towards the future instal- 
ments he has to make in a bank as directed by tbo 
rules of the company, the performance of the promise 
by him is good. And if the bank goes into liquidation, 
the promisee company has to take the risk. (Vol 29; 
1942 Mad 337 (338). 

[3] Whore the defendant, not entitled to have deli^ 
very of goods until he had paid for them, procured thr-' 
delivery from an unauthorised agent of the plaintiff, 
and paid money to the agent who embezzled the amount 
so paid to him : Held, that the plaintiff could suo defen- 
dant for recovery of tbs price of goods oold to him. 
(1874) 12 Beng L E 360 (365) (DB). 

£4] When a person agrees with his jiartner, who 
also his creditor for Bs. 6000 by setting aside 6 As. of 
his share of partnership profits towards its liquidation,, 
it was held that the creditor could not recover the debt 
in any other way than that stipulated for in the con- 
tact. (1912) 16 Cal W B 636 (638) (DB). 

SECTION 51 — Synopsis 

1. Scope. 

2. Simultaneous performance. 

3. Readiness and willingness to perform. 

4. Burden of proof. 

1, Scope. — [1] Where x>roi33itfCS aro i eciproja# 
each party has always the option to perform his part ol 
the contract but one party cannot insist on the olher 
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Illustraiions* 

(a) A and B eontcacfc that J. shall deluer goods to B to be paid for by B on delivei-y. 

A need not delivec the goods unless B is ready and willing to pay for the goods on delivery. 

B need not pay for the goods unless A is ready and willing to deliver them on payment. 

(bj A and B contra-ot that A shall deliver goods to B at a price to l>o paid by instalments, the first instalment 
to be paid on delivery. 

A need not deliver, unless B is ready and willing to pay the first instalment on delivery, 

B need not pay the first instalment, unless A is ready and willing to deliver the goods on payment of the first 
instalment. • o t j 


Section 51 (coiitd,) 

performing his promise without himself performing 
what he has agreed to do. (Vol 12) 1925 Mad 1029 
(1030). 

[2] Reciprocal agreements— -One part thereof void — . 
Other part cannot be enforced. (’28) 106 Ind Cas 828 
1823) (Lah). 

[3] Part of mortgaged property along with 'other 
property sold— Part of consideration left with vendee to 
pay off mortgage — . Vendee not paying of? mortgage — 
Vendee dispossessed by third person later on — Mort- 
gages obtaining decree for sale— Mortgaged property 
sold and purchased by mortgagee — Suit by vendor for 
breach of contract by vendee — Ss. 51 and 54 did not 
apply as the promises by vendor and the vendee were 
\^olIy independent and not reciprocal. (Vol 33) 1940 
Pat. 263 (266) (DB). 

[4] Ordinary law as to performance of contracts in 
Ss. 51 and 52 applies where the Railway makes a 
special contract contrary to Risk note. (Vol 11) 1924 
Pat. 39 (40). 

2. Simultaneous performance. — [1] Unless 
otherwise agreed, delivery of goods and payment of 
price are concurrent conditions in a contract for sale of 
goods. (Vol 12) 1925 Mad 971 (971) (DB) ^ (1870) 2 
N W P H 0 R 60 (61). 

£2] On payment by B B costo of receiver and on his 
writing certain letters to receiver, F to pay £5000 to 
B B — Reciprocal promises held, incaimble of simultane- 
ous performance within S, 51. (Vol 20) 1933 P 0 233 
(236) : 60 Ind App 368 : 58 Bom 101 (PC). 

3. Readiness and willingness to perform [3] 

Illustration (a) is the ordinary ease of baying and 
selling goods when neither the buyer need pay the 
price nor the seller deliver the goods unless the other 
party is ready and willing to perform his part. (Vol 17) 
1930 Mad 364 (371) (DB). 

[2] Where consideration for contract consists of pro- 
mise, the party bound to do act promised, fully performs 
his part of contract if he is ready to do the act when 
required. (Vol 1) 1914 Cal 166 (166) (DB). 

[3] Contract to deliver cotton— Non- delivery— Breach 
of contract— Suit for damages— Plaintiff willing to take 
delivery and keeping money ready for payment— Actual 
tender of money is not necessary to entitle plaintiff to 
damages. (1903) 80 Cal 865 (871) ^ (Vol 14) 3927 Lah 
176 (177) *. 8 Lah 198 (DB) iSf (Vol 10) 1923 Sind 50 
(62) : 16 Sind L R 278 (DB). 

[4] Vendee not completing sale due to vendor’s 
defective title — ^Vendee need not pay brokerage, (Vol 12) 
1925 Sind 220 (221) (DB). 

[6] In a suit for breach of contract to}>u]*chase goods, 
it is not necessary for the plaintiff to prove that on the 
duo dale he had the goods actually in his possession. It 
IS quite sufficient if he is able to prove that he had the 
capacity to deliver them to the purchaser when called 
upon to do so, in other words that he was in a position 
to fulfil his part of the contract on the due date on a 
demand being made by the purchaser. (Vol 13) 1926 
Lah 318 (319) ; 7 Lah 442 (DB). 

[6] Readiness and willingness to perform includes 
eapacity to i>erforin or proper arrangements for ^^eouring 


purchase money — Suit for damages by buyer — He must 
prove that he was ready and willing to perform— Buyer 
proved in acute financial embarrassment on date of 
delivery — There is no readiness on partof buyer— Seller 
absolved from performance of his part. (Vol 27) 1940 
Rang 284 (285) : 1940 Rang L B 593 (DB). 

[7] Absconding of person to whom goods are to be 
delivered — Party absolved from delivering goods — 
Actual tender of goods not necessary, (vol 19) 1932 
Sind 9 (14) : 26 Sind L R 167. 

[8] Contract to sell shares — Ability of vendor to con- 
stitute vendee the legal owner of shares willingly 
amounts to “readiness and willingness” on his part. 
(1864-66) 2 Bom HOB 246 (249). (It is immaterial 
whether vendors are owners or not if the defendant 
vendees can obtain what they contracted for.) 

[9] Contract for sale of Grovernment Securities — Seller 
in a position to transfer securities by due date and in- 
forming purchater of this by going to his place of busi- 
ness — In absence of evidence to the contrary, this 
constitutes readiness and willingness. (1883) 9 Cal 791 
(797) (DB). 

[10] Neglect to pay for past deliveries is no reasor 
for refusing to make all further deliveries. (1879) 4 Cal 
252 (257) (DB). 

[11] Agreement containing reciprocal promises— Plain- 
tiffs prepared to perform their part — No allegation in 
jfiaint that plaintiffs are ready and willing to perform 
their part — S, 51 does not bar suit when plaintiffs have 
shown willingness to perform their part of the contract. 
(1896) 19 Bom 546 (560) (DB). 

[12] Promisee agreeing to reduce rata of interest 
provided promisors pay it regularly and pay principal 
within certain time— Promisee’s persistent refusal to be 
bound by agreement — Promisors prevented from per- 
forming their part of agreement — Promisors entitled to 
reasonable time to perform their part after the promisea 
has performed his part. (Vol 26) 1939 Bang 84 (86) : 
1938 Rang L R 660 (DB). 

4, Burden of proof. — [1] In the absence of any 
provision in the law of the place or any local ordinance 
which deals with the question whether in an action to 
recover damages for breach of con raot the plamtiffl 
is bound to establish his readiness and willingness to^ 
to perform his part, regard must be had to the English 
Law applicable in the case of concurrent obligations, 
(Vol 21) 1934 P 0 91 (92) (PC). 

[2] In case of a Common Law action seeking 
damages for breach of an alleged contract, no plaintiff 
can maintain it unless he can aver and prove that he 
has performed, or has at ail times been ready to per- 
iorm, bis part of the contract. (Vol 23) 1936 P 0 236- 
(238) (PC). 

[8] In a suit for speoifio perfoimance, the plaintiff 
has to allege and if the fact is traversed, to prove a con- 
tinuous readiness and willingness from the date of the 
contract to the time of the hearing, to perform the con- 
tract on his part. (Vol 19) 1932 Lah 265 (267) (DB). 
(Suit for specific performance aUeging inclusion of cer- 
tain property in agreement to sell and claiming 
damages if it could not be sold — Finding that defen- 
dant had not agreed to sell it — plaintiff was not 
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52. Where the order in ■which reciprocal promises are to be performed is expressly fixed bj 
Order of performance the contract, they shall be performed in that order; and, where the order 
■of reciprocal promtses. is not expressly fixed by the contract, they shall be performed in that 
order which the nature of the transaction requires. 

Illustrations^ 

(a) A and B contract that J shall build a house for B at a dsied price. ..I’s promise to build the house mubt 
be performed before B’s promise to pay for it. 

(h} A and B contract that A shall make over his stock-in-trade to B at a fixed price, and B promises to give 
aeourity for the payment of the money, A*s promise need not be performed until the security is given, for the 
nature of the transaction requires that A should have security before he delivers up his stock. 


63s When a contract contains reciprocal promises, and one party to the contract prevents the 
Biabiliti/ of party preventing other from performing bis promise, the contract becomes voidable 
event on which contract is to at the option of the party so prevented ; and he is entitled to com- 
ialce effect, pensation® from the other party for any loss 'which he may sustain in 

consequence of the non-performance of the contract. 

Illustration. 

A and B contract that B shall execute certain work for A for a thousand rupees. B is ready and willing 
to execute the work accordingly, but A prevents him from doing so. The contract is voidable at the option a£ B 
^nd, if he elects to rescind it, he is entitled to recover from A compensation for any loss which he has incurred b? 
its non-performance. 

[a3 See S, 73. 

54. When a contract consists of reciprocal promises, such, that one of them cannot be per- 
Effect of default as to that fo*?nied, or that its performance cannot be claimed, till the other has 
promise which should be first been performed, and the promisor of the promise last-mentioned fails 
performed in contract consist- to perform it, such promisor cannot claim the performance of the reci- 
ing of reciprocal promises. prooal promise, and must make compensation to the other party to 


the contract for any loss which such other 
the contract. 

Section 51 (oontd.) 

ready and willing to perform contract as it really was 
and could not, therefore, obtain specific performance.) 
©(Vol 15) 1928 Lah 20 (26); 9 Lah 148 (DB). (Suit for 
damages for non-delivery of goods.) ©(Vol 12) 1926 
Mad. 971 (971) (DB). (Suili for damages — Buyer most 
show that he was ready and willing to pay for goods 
and seller must prove that he was ready and willing to 
deliver goods.) ^(Yol 10) 1923 All 220 (224) (DB). 

[4] In order to prove readiness and willingness of 
the sellers, it is sufiioient to show that on due date they 
had control of the requisite goods or capacity to deliver 
them when called upon to do so, (Vol 16) 1928 Dab 834 
(836) : 10 Lah 143 (DB). 

[5] Unless special contract to the contrary is proved, 
it must be presumed that the goods are to be paid for 
at delivery. The onus i*s upon the buyer to prove his as- 
sertion contrary to usual practice. Very strong and 
cogent evidence would be required. (Vol 10) 1923 Lab 
368 (865) (DB). 

SECTION 52 — Note 1 

[1] Debentur^holder’s action by A against company 
— Keceiver appointed — Company offering A his invested 
money if he paid costs of receiver and wrote to his 
solicitors that company’s affairs were satisfactory — On 
failure of A, company withdrew the ofier — Funds found 
insufScient for distribution of shares in the debenture- 
holder’s action — Suit by A claiming his invested money 
— Heldf S. 52 applied — Company was bound to comply 
.only on A's performing his promise— .4 not having per- 
formed his part, his suit must fail. (Vol 20) 1983 P C 
233 (236) : 60 Ind App 368 : 68 Bom 101 (P 0). 

[2] Vendor causing delay in showing a good title is 
not entitled to claim interest on purchase money. (Vol 6) 
1918 Mad 716 (717) (DB). 

[3] Where the lessee has not performed his part of 
the contract be cannot say that the lessor committed a 
fereach. (Vo) 16) 1928 All 360 (362) (DB). 


party may sustain by the non-performance of 


[4] Work is not usually paid for in advance unless 
there is an express agreement on the part of the person 
for whom it is done. (Vol 14) 1927 Oudh 616 (617), 

[6] A party who desires to enforce submission clausn 
for arbitration must specify nature of the dispute and 
must also nominate his arbitrator first. (Vol 16) 1929 
Sind 68 (60) ((Vol 8) 1921 Mad 68 : 44 Mad 406 (DB) 
Disting, (1879) 4 App Cas 337 and (1884) 53 L J Q B 
183 Belled on.). 

[6] Plaintiff’s promise was to be fulfilled first — 
Plaintifi breaking his promise— Defendant not bound to 
perform his. (’98) 1898 Pun Be No. 17, page 39 (43) 
(FB). 

[7] In cases of settlement of cross contracts the 
Court may allow a set-ofi as regards delivery and price 
for everything except the difference. {Vol 32) 1946 Mad 
69 (60). 

SECTION 53— Note 1 

[1] Wrongful repudiation by one party does not end 
the obligation unless other party elects to treat it so — 
Such repudiation by itself does not absolve the other 
party suing on the contract from proving his perfor- 
mance of a condition precedent. (Vol 20) 1983 P 0 233 
(236) : 60 Ind App 368 ; 68 Bom 101 (P C). 

[2] Obligees sued by B for enforcement of bond 
hypothecating immovable property, to the discharge 
whereof he had agreed by a sale of the property— 
Vendors ready to put B in possession — B failing to pay 
covenanted price — Contract of sale not acted upon — 
Seldt B could not enforce the bond. (1876) 7 NWPHCB 
152 (154). 

SECTION 54 - Synopsis 

1. Applicability. 

2. ‘‘Fails to perform’*. 

3. Breach of contract— Ef fee wPromisec. 

4. Breach of contract— Effect— Promisor. 
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Ilhi8t/‘ation&> 

(n) A hires B's ship to take in and convey from Calcutta to the Mauritius a to be provided by At L 
receiving a certain freight for its conveyance. A does not provide any cargo for the ship. A cannot claim the 
performance of B's promise, and must make compensation to B for the loss which B sustains by the non'* 
performance of the contract. 

(h) A contracts with B to execute certain builder’s work for a fixed price, B supplying the scafolding and 
timber necessary for the work. B refuses to furnish any scaffolding or timber, and the work cannot be executed. 
A need not execute the work, and B is bound to make compensation to .1 for any loss caused to him by the 
non-performance of the contract. 

(c) A contracts with B to deliver to him, at a specified price, certain merchandise on board a ship which 
cannot arrive for a month, and B engages to pay for the merchandise within a week from the date of the contract. 
B does not pay within the week. A* 8 promise to deliver need not be performed, and B must make compensation. 

(d) A promises B to sell him one hundred bales of merchandise, to be delivered next day, and B promises 
A to pay for them within a month. A does not deliver according to his promise. B*$ promise to pay need not be 
performed, and A must make compensation. 


Section 54 (contd^) 

1. Applicability. — [1] Property mortgaged— Part 
of property along with other property subsequently sold 
— Part of consideration left with vendee to pay off 
mortgage — Vendee not paying off mortgage — Vendee 
dispossessed of portion of property by third person later 
on — Mortgagee obtaining decree for sale — Mortgaged 
property sold and purchased by mortgagee — Suit by 
vendor for damages, and compensation for breach of 
contract by vendee— Section 54, Contract Act, held, did 
not apply, as there was no promise, by vendors, on 
which payment of mortgage money depended — Sec- 
xion 73, held, applied and plaintiff was entitled to 
compensation, (Vol 33) 1946 Pat 268 (266, 267) (DB), 

[2] Where the agreement has been embodied in a 
compromise decree the judgment-debtor cannot say 
that, because the decree-holder committed the default 
first, he was entitled to avoid his own obligations under 
the terms of the decree; especially, when those terms 
were independent of each other. (Vol 3 6) 1929 Nag 164 
(168) : 25 Nag L B 110. 

[3] Breach of essential term of contract, alone, enti- 
tles the other party to repudiate contract — Breach of 
non-essential term entitles the other party to damages 
only. (Vol 11) 1924 Smd 105 (105) (DB). 

2. “Fails to perform."— [1] Where contract con- 
sisted of twelve parts, non-performance of one does not 
necessarily indicate an intention to put an end to con- 
tract. (Vol 1) 1914 Bom 312 (315) (DB). 

[2] Sale of property — Part of consideration left with 
vendee to pay off mortgage by vendor— At time of sale 
vendor failing to put vendee in possession of very small 
proportion of property — Still vendee cannot refuse to 
redeem mortgage, (Obiter.) (Vol 33) 1946 Pat 263 (267) 
(DB). 

[3] Vendor, desiring to enforce contract for sale, 
with condition that title adduced should be approved by 
purchaser’s solicitor, must prove that solicitor did 
approve of title or that such title was tendered, as made 
it reasonable not to approve of it. (1911) 35 Bom 110 
{ 120 ), 

3. Breach of contract — Effect — Promisee— 

[1] When pronaisor fails to perform his part of the 
contract, promisee can rescind the whole contract; but, 
if the promisee treats it as a subsisting contract, he 
must do his part fully to entitle him to insist on the 
promisor’s carrying out the contract, (Vol 12) 1925 P 0 
188 (189, 193) (PC)*® (Vol 17) 1930 Lah 979 (982) (DB). 
(Contract to sell certain timber — Vendor insisting on 
payment of full price before vendee could be allowed to 
remove timber — Vendor selling part of contract timber 
to third party — Vendee keeping contract alive — But 
claiming credit for value of timber sold — Vendee can- 
not be said to bo willing to make full payment and 
could not, therefore, sue vendor for damages.)® (Vol 17) 
1930 Dah 979 (982) (DB)®(Vol 6) 1919 Mad 379 (382). 


[2] Seller agreeing to send “delivery telegram" but 
failing to do so — Buyer is entitled to rescind contract 
as being broken and to sue seller in damages; for a 
covenant as to delivery is as much an essential part of 
a contract for sale as a covenant for payment of price. 
(Vol 10) 1923 Mad 103 (107) (DB). 

[3] Where vendee does not complete sale owing to 
vendor’s defective title, vendee need not pay brokerage 
if he had joined the vendor. (Vol 12) 1925 Sind 220 
(221) (DB). 

[4] Where defendants agreed to charter a ship, of 
which the tonnage was guaranteed by the plaintiff, and 
the ship actually was found to weigh more, it was held, 
that the defendants were justified in repudiating the 
contract and thus refusing to charter that ship. (1891) 
15 Bom 389 (396, 399) (DB). 

[5] Where the plaintiff agreed to sell “entire stock 
of coal or 7 to 8 hundred tons of coal" the words were 
not only words oi estimation but descriptive of the 
stock; and, therefore, the plaintiff was liable to pay 
damages to the defendant when the entire stock sold 
was only 469 tons. (1910) 87 Cal 334 (337, 338) (DB). 

[6] Where in a mortgage, the mortgagee does not 
pay prior mortgagee as per agreement, the mortgagor 
was held entitled, in a separate suit, to claim damages 
from the mortgagee resulting from non-performance of 
the contract by him. (1907) 10 Oodh Oas 69 (75). 

[7] Mortgagor mortgaged his property for 15 years 
and the condition was that mortgagee should pay 
decree-holder of the mortgagor regularly by instalments. 
Mortgagee failed to pay after somh instalments and it 
was held that mortgagor was entitled to redeem his 
property before the expiry ol the period of 15 years, 
(Vol 14) 1927 Oudh 12 (13, 14) ; 2 Imok 279 (DB). 

[8] When a ship owner has contracted to give a 
certain notice to a charterer or to do any other act, 
with a view to inform the charterer when the ship will 
be ready, the charterer is not bound to ship his goods 
until the ship owner has given him that notice or has 
done that act. 

Therefore, in an action for not shipping goods 
under the following contract, “H. S. to arrive after 
completion of two country voyages for London on 
notice in May or June" it appearing that the plaintiffs 
had sent the vessel for one country voyage only, held, 
that the defendants were entitled to refuse to ship the 
goods. (1879) 4 Oal 237 (248, 251). 

[9] Where parties to a contract consisting of recipro- 
cal promises failed to perform tbeir respective pro- 
mises, one wilfully, and the other, because he was not 
bound to perform his part until the other had fulfilled 
his, the oofitract is broken by act of both parties and 
a suit for specific performance will not lie, though the 
latter is entitled to compensation for breach of con- 
tract. (Vol 2) 1915 Mad 210 (216) : 38 Mad 959 (DB). 
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5Si Wben a party to a contract promises to do a certain thing at or before a specified time. 
Effect of faiUire to perform or certain things at or before specified times, and fails to do any 
at posed time in contract in guoh thing at or before the specified time, the contract, or so much of 
which time is essential, performed, becomes voidable, at the option of the 

promisee, if the intention of the parties was that time should be of the essence of the contract* 

If it was not the intention of the parties that time should be of the essence of the contract, 
Effect of such failure the contract does not become voidable by the failure to do such thing at 
when time is not essential or before the specified time; but the promisee is entitled to compensation 
from the promisor for any loss occasioned to him by such failure. 

If, in ease of a contract voidable on account of the promisor’s failure to perform his promise 
Effect of acceptance of at the time agreed, the promisee accepts performance of such promise at 
performance at time other any time other than that agreed, the promisee cannot claim compensa. 
than that agreed upon, j^gg occasioned by the non-performance of the promise at the 

time agreed, unless, at the time of such acceptance, he gives notice to the promisor of hia intention 


to do so.® 

[а] Compare Ss. 62 and 63. 

Section 54 (contd,) 

4. Breach of contract — Effect — Promisor. — 

[1] Contract to collect arrears of rent prior to sale for 
the 'vendor on vendor's executing a deed o£ assignment 
— Deed of assignment not executed— Contract could not 
l>e enforced. (Vol 10) 1929 Pat 395 (397). 

[2] A party, cancelling a contract without any justi- 
fication, is precluded from making any defence, which 
would have been open to him in an action for ii.mages 
by the other party. (Vol 7) 1920 Bom 181 (182). 

[3] Agreement to soli bouse for consideration to be 
paid — Consideration converted into cash debt, evi- 
denced by three bonds — Suit for money on bonds — 
Eeld^ that bonds were without consideration as the 
contract of sale was not carried through and that the 
remedy of vendor was to sue for specific performance 
of contract or for damages for breach. (1936) 19 Nag 
D Jour 232 (286). 

[4] Hundi given on consideration of execution by 
to B of a mortgage for money due on accounts — Mort- 
g^e not executed — B suing on hundi — Suit must be 
dismissed under S 54, Coniraot Act — No decree can be 
passed on consideration other than shown in hundi, 
(1908) 3 Mad L Tim 405 (406). 

[5] Where contract loan is for consolidated sum of 
money to be paid fioin time to time, and lender refuses 
to lend small portion remaining due to borrower, lender, 
by his conduct, puts end to contract and cannot claim 
jnte;rest at contract rates. (Vol 1) 1914 Mad 210 (2 1 5). 

[б] A and B wore both ckelas of 0, the late mohunt 
of a muth. According to custom and practice of the 
muthf there was one mohunt only and two chelas 
cannot become mohunts at the same time. Both the 
chelas had become mohunts with the result that dispute 
had arisen between them They therefore executed an 
ekrarnama. They agreed that A should be declared to 
foe the mohunt and B adhiJeari of the said imith to the 
end of their lives and that in the event of difierenco 
between the parties A would give to B Es. 40 a year 
for maintenance. Notwithstanding this agreement JJ 
brought a suit against A claiming the mohuntship ^ 
Meldf that B, by his action, in bringing a suit for 
mohmitshipi broke bis promise and defeated the whole 
intention of the agreement, and that he could no longer 
hold A to his part of the contract to pay B the main- 
tenance. (Vol 12) 1925 Pat 496 (497) (DB). 

[7] Ship need not remain for the whole of the laying 
days at a post, if the charterer dispenses with it. The 
shipper must be ready with cargo before he can enforce 
the obligation on the shipowner, to call at the port of 


shipment and take action against him in damages. 
(Vol 4) 1917 Mad 294 (296). 

SECTION 55 — Synopsis 

1. Scope and applicability. 

2. When time is essence of contract. 

3. When time is not essence of contract. 

4. Extension of time. 

5. Sale of land. 

6. Merchantile contracts. 

7. Agreement to lease, 

8. Acceptance of performance after time fixed — 

Paragraph 3, 

1. Scope and applicability, [1] Section 55 
provides for a special rule in regard to the performance 
of a promise to do a certain thing at or before a speci- 
fied lime namely that (unlike terms of contract*:! 
generally) the Court is not to enforce such a promise iu 
accordance vrith its term but is to enforce it subject to 
the provisions of S. 55. (Vol 21) 1937 Bom 417 (421) : 
I L R (1937) Bom 782 (DB). 

[2] Action 55 of Contract Act does not lay down any 
prihoiple which differs from law of England as to con- 
tracts for sale of land. In such coses, equity looks at 
substance and not at letter of agreement in order to 
ascertain whether properties notwithstanding that they 
named specific time within which sale was to be com- 
ifieted, really and in substance intended more than that» 
it should fkko place within reasonable time. Pr%ma, 
facie equity treats importance of such time limits a-« 
being subordinate to main purpose of parties. Specific 
performance of contract to sell land will be granted, 
although there has been failure to keep dates assigned 
to it, if justice can be done between parties and if 
nothing in express stipulations of parties, nature of pro- 
perty or surrounding circumstances, make it inequitable 
to grant relief. Intention to make time essence of con- 
tract must be expressed in unmistakable language; it 
may bo inferred from what passed between parties 
before but not after contract is made. (Vol 2) 1915 P C 
83 (84, 85) : 40 Bom 289 : 43 Ind App 26 (P 0). 
{ (Vol 1) 1914 Bom 23^; 38 Bom 77, Reversed.) 
(Vol 20) 1933 Bom 71 (76) : 57 Bom 292 (DB)<3&(Vol IB) 
1981 Lah 205 (205) : 11 Lah 99 (DB) © (1926) 98 Ind 
Cas 890 (891) (DB) (Dah) (Vol 7) 1920 Cal 651 (652) 
(DB» © (1912) 15 Cal L Jour 40 (47) (DB). 

[8] Question whether time mentioned in contract i*^ 
of essence or not depends upon facta and circum** 
stances of each cas© — Beal intention of parlies to agree- 
ment has to be deduced from all surroundmg cirenm- 
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..tanoea. (Vol 32) 1945 All 70 (74. 75) : I L E (1944) 
AU 473 (DB) © (Vol 10) 1923 Bom 441 (444) : 47 Bom 
607 m (Vol 6) 1919 Sina 68 (69) : 12 Smd L B 144 © 
<1903-1904) 2 Low But Bui 99 (100) (DB). (Oral eTidence 
is not admissible to show intention of parties.) 

[4] Section 55 does not enable a promisee to keep 
alive a broken contract in the hope of being able to 
recover heavier damages for its breach. Time essence of 
contract— Promisor’s failure— Promisee’s intimation of 
rescission after long time — Damages held to be differ- 
ence of rates at date of breach and not of intimation to 
rescind. (Vol 1) 1914 Mad 573 (574, 676) ; 37 Mad 412 
(D B). 

[5] Section 55 applies to cases '^'here property in the 
goods passed by the contract, as much as to contracts 
where the property did not pass. (1881) 6 Oal 64 (69) 
{D B). 

[6] Performance of an act till or by a certain day 
connotes performance on that day. (’33) 1933 Mad W N 
88 (88) (DB). 

[7] Where the performance of a contract falls due on 
a holiday, seller is bound to establish that he was 
entitled to perform the contract on the day following 
the holiday, by reason of the existence of a valid usage 
which is deemed to have been incorporated in the con- 
tract between the parties. He must not only prove 
existence of trade usage, but also establish that usage 
when read into written contract does not make it insen- 
sible or inconsistent. (Vol 8) 1921 Oal 809 (819) (DB). 

[8] Where the plaintiff claims remuneration on the 
basis of the contract, in which time was of essence, 
and that contract, which was foundation of the claim, 
fails completely, the plaintiff is not entitled to remune- 
ration on tbe basis of quantum meruit of his services. 
(1912) 15 Cal L Jour 40 (49) (DB»*(1913) 19 Ind Cas 
48 (50) (Low Bur), (Where time is the essence of contrael, 
claim for quantum meruit is unsustainable when work 
is delayed.) 

[9] Failure to perform by specified time— Promisee 
is entitled to rescind In case time is of the essence of 
contract — If time is not of the essence, he is entitled 
only to damages — Whether time be of essence or not 
contract must be performed within reasonable time. 
(Vol 3) 1916 Sind 71 (72) : 9 Sind L B 137. 

[10] Sale of house site by municipality — Stipulation 
that construction of house should be completed within 
three years and that, in default, title of vendee would 
cease and vendee will be entitled only to 90 per cent, of 
the purchase money — * Default by vendee — Contract, 
held, did not become void on happening of contingency 
but was only voidable at the option of Municipality 
and vendee was not entitled to claim refund. (Vol 21) 
1934 Mad 135 (136). 

[113 As soon as contract for sale of goods within a 
specified date is broken, obligation of purchaser to take 
delivery vanishes; he is not bound to take the goods 
when delivered later. (Vol 2) 1915 Oal 194 (197) (DB). 

2. When time is essence of contract, — [1] 
Where in execution of a money decree, the decree- 
holder agrees to accept less amount in full satisfaction 
if paid within two months, but on failure the decree- 
holder is to proceed with the execution, time is the 
essence of the contract, and the Court will not relieve 
against the forfeiture. (Vol 24) 1937 Pat 542 ^544, 546): 
16 Pat 395 (DB). 

[2] Where the words of a contract are that in case 
the judgment debtor fails to pay up the decretal amount 
within the time specified, the sale would stand con- 
firmed and no order is necessary, the wording shows 
that the parties meant that the benefit which was to 
accrue to the judgment-debtors would be lost to them if 
the payment was not made within the specified time; 


or in other words, that time was of the essence of the 
contract (Vol 24) 1937 Pat 118 (116) : 16 Pat 202 
(FB) © (Vol 12) 1925 Pat 691 (692) (DB), 

[3] In kuTi transactions, time being of the very 
essence of the contract, the bidder loses his right to the 
amount payable to him, unless the security is furnished 
within the period prescribed. (Vol 7) 1920 Mad 822 
(823). 

[4] Compromise decree — Payment by instalments 
over a long period— It cannot be laid down as a matter 
of law that time is not the essence of the contract in 
such a case, (voi IS) 1931 Lab 696 (702) (DB). 

[5] Where by a consent decree, the decree-holder has 
agreed to accept by way of certain instalments a leaser 
amount than actually due and there is a default clause 
in the decree, time will ordinarily be -deemed to be the 
essence of the contract, and in case of default of any of 
the instalments the decree-holder would be entitled to 
claim the whole amount. (Vol 27) 1940 Lah 46 (46, 
47). 

[6] Where a creditor agrees to accept part of debt, in 
full satisfaction, only if it is paid within certain time, 
time is essence of such agreement. (’35) 1935 Mad W N 
1032 (1032) (DB) © (Vol 13) 1926 All 278 (280, 281) «« 
(Vol 24) 1937 Mad 234 (235). 

[7] Contract for supply and j)urchase of molasses — 
Quantity to be supplied in twelve monthly instalments, 
each instalment to be delivered within specified period. 
Meldy on the facts of the case that the time was of 
essence of the contract and that the vendor was, there- 
fore, entitled to put an end to the contract on breach 
of stipulation to take delivery of one instalment. (Vol 80) 
1943 AU 370 (377, 378) : ILR (1943) AU 762 (DB). 

3. When time is not essence of contract. — [1] 
Where time is not of eseence of contract, failure to 
comply by specified time entitles promisee to damages 
only. (Vol 3) 1916 Sind 71 (72) ; 9 Smd L R 137. 

[2] Where time for performance is fixed but time is 
not made the essence of the contract either party can 
give notice to the other fixing reasonable period for per- 
formance. (Vol 11) 1924 Bom 357 (358) : 48 Bom 368© 
(Vol 13) 1926 Nag 435 (443). (Agreement for sale) © 
(Vol 11} X924 Bom 473 (474) ; 49 Bom 1. (Notice may 
be reasonable in spite of promisor’sdifficulfies.)©(Volll) 
1924 Bom 282 (286, 287). (Agreement for sale — Time 
not of essence — ^Failure to complete sale within time — 
Subsequent notice giving three weeks* time for comple- 
tion held reasonable)©(Vol 11) 1924 Bom 119 (129) : 
48 Bom 259. (What is reasonable time depends on 
cireumstanoea of each case.) 

[3] Where there is an express provision that time 
is of the essence of the contract and at the same time 
the contract provides for extension of time in certain 
contingencies, and provides for the payment of a fine or 
penalty for every day or week the work undertaken under 
the contract remains unfinished on the expiry of the 
time provided in the contract, such provision is in- 
consistent with time being of the essence of a contract, 
and would be calculated to render ineffective an express 
provision in a contract to that effect. It cannot be said 
in such a case, that it was intended that time should be 
of the essence of the contract. The principle applies equ- 
ally to P. W. D contracts. (Vol 27) 1940 Smd 1 (7) 
(DB) © (Vol 10) 1923 Nag. 140 (140). (Under building 
contract work was to be completed within four months 
from rate of getting permission of certain person and a 
fine of Bs. 5 was to be paid for every day after that date 
if work remained ino>>mpIete-^ Time was held not to be 
of the essence of the contract). 

M Where an agreement to out timber stipulated 
ior payments in instalments and against any area being 
cut until the corresponding portion of the consideration 
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money bad been paid, held, the clause about payment 
of the instalments every quarter did not show that time 
was of the essence of the contraot« (Vol 9) 1929 Oudh 
259 (262) : 25 Oudh Cas 169 (DB). 

[5] Contract o£ sale and act of transfer embodied in 
same deed — Clause as to cancellation on failure to satisfy 
the dues of certain creditors by a certain date— Finding 
that appellants were not responsible for failure of the 
respondents to pay the whole dues by the fixed date ; 
Meld, that the time was not of the essence of the con- 
tract. (Vol 23) 1936 P 0 24: (25, 26) ; 15 Pat 127 : 63 
Ind App 26 (PC). 

[6] Agreement granting remission of part of debt if 
debtor paid the rest. of the debt in two instalments on 
specified dates — In case of default in payment of instal- 
ment on date fixed, the remitted amount was to become 
due and was to be recoverable from the properties gi^en 
as security for the debt or personally from the debtor— 
Time fixed for payment of instalments, held, was not 
essence of contract, (1861) 8 Moo Ind App 239 (257) 
(PC). 

[7] Agreement to sell leasehold property — Vendee 
given possession on payment of money — Mucca docu- 
ments to be executed and registered within six months 
after obtaining the consent of the lessor — Time, held, 
waS not essence of contract. (Vol 20) 1933 Bom 71 (73) : 
57 Bom 292 (BB). 

[8] A consent decree or order is only tbe order of the 
Court carrying out tbe agreement between the parties 
and consequently no greater sanctity can be placed upon 
a consent decree than upon the agreement itself and if 
such an order names a specific time by which a parti- 
cular term embodied in order has to be performed un- 
less the language shows unmistakably that it was the 
intention of the parties to make the right of the parties 
depend on the observance of tbe time limit prescribed, 
the stipulation as to time is tantamount to this, that 
the term shall be carried into efiect within a reasonable 
time. (Vol 17) 1930 Pat 234 (235). 

[9] Consent decree providing for exchange of houses 
of plaintifi aud defendant, after plaintifi had contructed 
weU in his bouse— Exchange to be efiected by a certain 
date— Plaintifi failing to construct well but applying for 
execution of decree — Defendant contending that time 
being of essence of decree it was voidable— Time, held, 
was not of essence as conduct of defendant in not pro- 
testing against tbe delay showed that be did not regard 
time as of vital importance. (Vol 3) 1916 Bom 282 (283). 


[10] Contract to deliver linseed in two instalments 
at specified periods — Terms as to payment were oast on 
delivery— Part delivery made by defendant — Claim by 
plaintifi for excess refraction — Defendant refusing to 
deliver remainder of linseed unless platntifiE paid in full 
for the portion already delivered. Meld^ time was not 
of essence of contract so as to entitle defendant to cancel 


the contract. (1879) 4 Cal 252 (257) (DB). 

[11] Stipulation either to transfer certain bonds and 
decrees in two months or to pay the amounts due under 
them, does not of itself show that time is of essence of 
contract. (1909) 5 Mad L Tim 247 (248) (DB). 

4. Extension of time— [1] Tinder S. 65 the right 
of tbe promisee to avoid tbe contract after breach is 
not circumscribed by any chronological limitations. 
(Vol 83) 1946 Bom 429 (432). 

[2] If tbe time is originally of tbe essence of tbe con- 
tract, it does not cease to be of tbe essence of the contract 
because a party agrees to grant a short extension, 
(Vol 27) 1940 Oudh 443 (445) : 16 Luck 867. 

[8] When tbe purchaser seeks to have damages for 
btsach of contract^ assented at a later date than that 


fixed by the contract for delivery, tbe efiect of S. 5^ 
is to put an agreement, come to after the original date 
of performance of a contract has expired, on the same 
footing as tbe original agreement. Merc forbearance 
from suing or giving a formal notice of rescission does 
not amount to extension of time for the performance oi 
contract so as to alter tbe relevant date on which damages 
are to be assessed. (Vol 83) 1946 Bom 429 (431) ((Vol 9> 
1922 PC 178 : 48 Ind App 175 ; 43 All 357 (P 0) Belied 
on.)© (Vol 33) 1946 Bom 1 (6) (DB). 

[But see (Vol 30) 1943 Bom 229 (236), (A party to 
a contract may forbear from insisting upon delivery at 
tbe contract time and may allow time to be extended, 
without binding himself to do so, or may expressly con- 
tract for an extension of time, and that be may claim 
damages for non-performance at tbe extended time.)] 

[4] Compromise between parties that amount due 
under mortgage decree should be paid by instalments, 
and that the mortgagor should furnish additional secu- 
rity within specified time— Time essence of contract — 
Failure of mortgagor to furnish security within time — 
Court, held, could not enlarge time. (Vol 27) 1940 Bang 
62 (64) (DB). 

[5] Parties by consent fixing date for payment oi 
decretal amount — Sale to be cancelled on payment — 
Time being of the essence of the eon tract could not be 
extended by Court. (Vol 12) 1925 Pat 091 (6t)2). 

[6] Contract for delivery of goods within specified 
time — Failure to perform — Several agreements extend- 
ing time for performance — There need not be continu- 
ous and unbroken chain of extension — ^Pinal agreemem 
of extension is necessary. (Vol 33) 1946 Bom 429 
(432, 435). 

[7] Though time is of the essence of the contract, a 
default by payee, such as renders proper tender by the 
purchaser by due date impracticable, would be interpreted 
as extending time, when purchaser was prepared with 
ready and willing tender, (Vol 11) 1924 Bang 57 (60) ; 

1 Bang 472. 

5. Sale of land. — [1] Where Specific Belief Act is 
inapplicable, in a suit on an agreement to selllandyrule- 
of justice, equity and good conscience apply. (Vol 3) 1910 
Cal 259 (260) (DB). 

[2] As regards contracts for tbe sale of land the 
Court must look not at the letter, but at tbe sub- 
stance of the agreement in order to ascertain whe- 
ther the parties, notwithstanding that they named 
a specific time within which completion was to take 
place really intended no more than that it should take 
place within a reasonable time. (Vol 14) 1927 Sind 49 
(60) ; 19 Sind L B 41 © (Vol 21) 1934 Pat 518 (519, 
520) (DB). (Where a contract for sale of share in avillagt^ 
provides that if the vendee does not pay the balance oi 
the purchase money within a specified time, tbe vendee 
will not be entitled to get back the earnest money paid 
by him the time is not of* tbe essence of tbe contract.)© 
(Vol 11) 1924 Lab 151 (153, 164) ; 4 Lah 327 © (Vol 8) 
1921 Cal 356 (360) (DB). 

[3] In all matters of specific performance of contraos 
for sale of land, time is not of essence unless parties 
make it expressly so, (Vol 3) 1916 Cal 269 (260) (DB) 
© (Vol 14) 1927 Bom 111 (112) © (Vol 12) 1925 Lah 
481 (481) ; 6 Lah 308 © (Vol 8) 1921 Mad 141 (141) © 
(Vol 8) 1921 Sind 197 (198) : 15 Smd L B 21 © (Vol 3) 
1916 Sind 71 (72) ; 9 Sind L B 187. 

[4] The presumption that, time is not tbe essence of 
a contract to sell land is rebuttable, when sale is 
arranged to meet expenses of a marriage taking place on 
a certain date. (Vol 2) 1915 Mad 646 (547). 

[5] Although in a contract for sale of land, time may 
not be of the essence of the contract, yet unreasonable 
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delay by the vendee will entitle the vendor to terminate 
the contract. (Vol 8) 1921 Mad 141 (142). 

[6] In the absence of express stipulation or other 
circumstances) the date fixed in the contract to sell land 
ns not of the essence of contract, but it can be made so 
by serving notice by either party to complete within 
reasonable time. (Vol 13) 1926 Cal 339 (342, 343) (DB) 
>$<(Vol 20) 1933 Mad 736 (742) (DB) *(Vol 16) 1929 Nag 
164(168) : 25 Nag L B 110 >$*{Voi 12) 1925 Mad 211 
(212) ©(Vol 7) 1920 Cal 651 (654) (DB). (Eeasonable- 
ness of time so limited is determined by the Court with 
reference to all circumstances of the case.) ©(Vol 3) 1916 
Cal 269 (260) (DB). 

[7] The doctrine that lime may not be essence of 

a contract does not apply to a contract for resale of pro- 
perty conveyed — The right to repurchase being an 
option must be exercised according to strict terms of 
contract. (Vol 6) 1919 Mad 544 (544) ; 42 Mad 802 
©(Vol 14) 1927 All S21 (324) : 49 All 405 ©(Vol 10) 
1923 Bang 42 (43, 44) : 11 Low Bur Bui 441. ^ 

[8] Where in a contract for the sale of land time is 

expressly made *of the essence of the contract in all 
respects’, specific performance cannot be decreed in 
favour of the party in default and the default, though 
trivial, will entitle the other party to stand on the letter 
of the agreement — Time being of the essence of the 
contract, the vendor was entitled to rescind it on the 
expiry of the prescribed period. (Vol 3) 1916 P C 152 
(167) (P 0). ^ ^ 

[9] Agreement to sell immovable property — Conduct 
of parties showing time as not of essence — Subse- 
quent notice by defendant to complete the contract 
within the short time of four days~The plaintifi sent 
the engrossment of the conveyance just on the 5th day 
of notice — The defendant wrote the same day that the 
earnest money was forfeited— The purchase money also 
was refused — Plaintiff sued for speemc performance— 
Court can enforce contract beyond time fixed, if notice 
is unreasonably short. (Vol 9) 1922 Bom 14 (16, 17), 

[10] Contract for sale of immovable property to be 
performed within a certain time — Time not essence 
of contract— Vendee performing his part hut not vendor 

— Vendor disentitled to claim specific performance — 

— Vendee entitled to avoid the contract and claim 
return of purchase money. (Vol 20) 1983 Bom 71 (76) ; 
57 Bom 292 (DB). 

[11] In a contract purchaser agreed to purchase some 
land and paid advance, the agreement was that the 
balance would be paid within a fixed time. In part per- 
formance of the contract, some land was transferred to 
the nominee of the purchaser and the vendor ser^d a 
notice on the vendee for completion of sale by a fixed 
date; otherwise sale would be avoided. The purchaser 


failed • 

'Held, the purchaser was not entitled to return of the 
deposit as the contract was avoided on failure of the 
purchaser to perform his part at a fixed tune ^hen 
time was of the essence of contract, (’10) 33 Mad 375 


[12] Even where time is not essence of contract pur- 
chaser must show his readiness and willingness to ;^r- 
form his part of contract within reasonable time. (Vol 4) 

1917 Mad 8 (9). ^ ^ 

6. MerchantUe contracts, — [1] In cases other 
than commercial contracts, the ordinary presumption is 
that time is not of the essence the contract but this 
presumption is rebuttable. (Vol 19) 1932 Cal 493 (494) 
(DB) ©(Vol 27) 1940 Oudh 443 (444) : 16 Luck 367. 

[2] In cases of merchantile contracts stipulations as 
to time are ^nma facie to be regarded 
of such contracts. (Vol 27) 1940 
Luck 357 ©(Vol 22) 1935 Nag 111 (112) ; 31 Nag L B 


250 ©(Vol 3) 1916 Cal 901 (901). (Especially when the 
promisor obtains an extension of time from the pro- 
misee.) ©(Vol 3) 1916 Sind 4 (6) : 10 Sind L B 4 ©(W 
5 Mad L Tim 247 (248) (DB). 

[3] Where goods are sold on condition that they would 
be taken delivery of, on payment within certain time, 
failing which seller being at liberty to re-sell same tc- 
another, time is of the essence of the contract. (*13) 
1913 Pan L E No. 144 p. 493 (496) : 1913 Pun Be No, 
80 (DB). 

[4] Contract for purchase of 6 oases of printed cloth 
to be shipped in November — December 1907 — Sub- 
sequent alteration in contract, no fresh stipulation made 
as to time of delivery — Bold, in merchantile con- 
tracts the stipulations as to time are of the essence of 
contract and in absence of fresh stipulation the previous 
stipulation was to hold good. (’10) 8 Ind Oas 945 (947) 
(Low Bur). 

[5] Contract for purchase of bales of prn — Condition 
that vendee should take delivery within certain period 
on payment — Failure to take delivery entitling vendor 
to sell goods and recover damages from vendee — Held, 
time was of the essence of contract in such sales and 
therefore S. 55, el. 2 was not applicable. ('13) 1913 
Pun L B No. 144 p, 493 (496): 1913 Pun Be No. 80 (DB). 

[6] In the case of Hasamial contracts, as distin- 
guished from forward delivery contracts, no date for 
delivery is fixed, but the expectations of the purchaser 
and the vendors are that delivery could be demandedi 
and given as soon as possible if the goods are ready or 
after they became ready. (Vol 13) 1926 Nag 410 (412). 

[7] Contract for sale, time being of the essence— Cus- 
tom alleged to exist that the purchaser could take deli- 
very after some days of the fixed date — Definite custom 
must be proved by the purchaser. (Vol 12) 1925 Mad 
1232 (1233). 

[8] Notices for the purpose of making time of the 
essence of a contract are not expressly mentioned in 
S. 55 but are no doubt available In relation to mer- 
chantile contracts* (Vol II) 1924 Cal 427 (434) (DB), 

7. Agreement to lease. — [1] Where time is dis- 
tinctly of the essence of contract, it is within the power 
of the lessee to rescind it when the lessor has broken 
the contract by not putting the lessee in possesion on 
the date agreed upon^ — The Transfer of Properly Act and 
the Contract Act have to be read together, and under 
Part 1, S, 55, Contract Act, the lessee can rescind the 
contract* (Vol 15) 1928 Nag 328 (328). 

[2] Agreement to lease fixing four months for givmg 

formal Time not of essence — Lease in possession 

paying rent to lessor— Purchaser of leasehold property 
with knowledge of agreement to lease suing lessee for 
ejectment— Lessee’s right to claim specific performance 
of 'contract, held, not barred by efflux of time. (Vol 21) 
1934 Oal 235 (237, 238) : 60 Cal 1372 (DB). 

[3] Time is not usually of essence in a contract for 
the sale of leaseholds. (Vol 20) 1933 Bom 71 (73) : 67 
Bom 292 (DB). 

[4] Where the nature of the property intended to be 
sold requires that time should be of the essence as for 
instance, if the contract is for sale of a life interest or a 
mining lease given for a fixed period, the parties^ can 
make it so by express agreement in the contract itself 
or subsequently giving reasonable notice to complete on 

' a certain day. (Vol 23) 1936 Cal 61 (52, 58): 63 Oal 804. 

8. Acceptance of periormance after time fixed 
—Paragraph 3.— [1] Acceptance of payment after the 
expiry of the time fixed operates as a waiver of limita- 
tion as to time in the contract. (Vol 4) 1917 Pat 82 (83): 
2 Pat L Jour 520. 

[2] Acceptance of performance of contract m wniots 
time is of essence after expiry of time without notice to 
claim compensation forfmts right to such compensaiao»v 
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Aijree 7 )ient to do impossible acU S6, Aa agreement to do an act impossible in itself is void. 

A contract to do an act which, after the contract is made, becomes impossible, or, by reason 
Contract to do act afterwards of some event which the promisor could not prevent, unlawful, be- 
'becoming viipossible or unlawfuL comes void when the act becomes impossible or unlawful.'^ 

Where one person has promised to do something which ho knew, or, with reasonable diligence, 
Compensation for loss through might have known, and which the promisee did not know, to be 
non-performance of act hnown impossible Or unlawful, such promisor must make compensation to 
to be impossible or unlaiofuh promisee for any loss wiich such promisee sustains through the 

non-performance of the promise. 

Illustrations. 

( a) A agrees with B to discover treasure by magic. The agruoment is void. 

(b) A and B conliact to marry each other. Before the time fixed for the marriage, A goes mad. The 
contract becomes void. 

(c) A contracts to marry 23, being already married to 0, and being forbidden by the Igw to which he i.s 
subject to practise polygamy. A must make compensation to B for the loss caused to her by tho non-performance of 
his promise. 

(d) A contracts to take iu cargo for J3 at a foreign port. A’s Government afterwards declares war against 
•the country in which the port is situated. The contract becomes void when war is declared. 

(e) ^ contracts to act at a theatre for six months in consideration of a sum paid in advance bv JJ. On 
several occasions A is too ill to act. The contract to act on those occasions becomes void. 

[a] But see S. 65 and see the Bpeeifio Belief Act, 1877 (1 [I] of 1877), S. 13. 


Section (contd,) 

» 8 Mad L Tim 40 (46) © (Vol 17) 1930 Oudh 417 
DB). (Notice given after acceptance is too late to 
sustain a claim for damages for breach on defendant*s 
part.) 

[8j Time made expressly of the essence— Equity 
‘Court will not decree specific perfomance unless parties 
have waived the provision as to essence. (Vol 2) 1915 
P C 94 (95) (PC). 

^ [43 Purchaser may by his conduct waive although 
4lme is made the essence of the contract and where the 
time is once allowed to pass and parties continue to 
negotiate for completing the purchase then time no 
longer^ remains the essence of the contract. But simple 
extension of time without anything more amounts only 
to a waiver to the extent of substituting such extended 
time for the original time and does not destroy the 
essential character of the time. (Vol 12) 1926 Cal 324 
<326) (BB). 

[5] Mere delay on the part of a party to the contract 
should not ^ be taken to amount to waiver or abandon- 
ment by him. Unless the parties have expressly or 
impliedly by their conduct made time the essence of 
the contract, delay is no valid plea in a suit on contract. 
Undue delay on the part of one party to a contract 
coupled with reasonable notice given to him by the 
other party will disentitle the party delaying from 
claiming any relief in equity .(Vol 12) 1925 Nag 58 (58) 
(Vol 16) 1929 Nag 164 (168) : 25 Nag h E 110. 

[63 Sale — Time as essence of contract — Earnest 
money paid and balance to be paid within thirty days 
■— Balance paid by instalments extending beyond such 
period and accepted by vendor— Bight to recover entire 
money within thirty days isi waived— He cannot contend 
that time was essence of the contract. (Vol 25) 1938 
Bang 367 (367) (DB). ^ ^ 


[7] Time fixed for delivery but no delivery called for 
— Subsequently plaintifis manufacturing goods and 
•defendants taking delivery in small quantities for long 
time— Plaintifis giving notice to defendants to take 
delivery of remaining goods and on defendants’ 
default selling by auction and claiming difierenoe — 
Written contract had come to an end and there being 
no second contract, plaintiffs were not entitled to relief. 
<1922) 24 Bom E B 142 (147, 148.) 


[8] Contract to deliver goods within a speollied time 
— Time essence of contract — Breach of contract — Pro- 
misee not avoiding contract but extending time — 
Failure to deliver within extended time. Held, then^ 
was breach ot contract at the extended dates, and idain- 
tiff was entitled to damages — S. 65 (3) means that tho 
promisee cannot claim damages for non-performance* 
at originally agreed time, not that ho cannot claim 
damages for non-performance at the extended lime, 
(Vol 9) 1922 P 0 178 (180) ; 43 All 257 : 48 Ind App 
175 (PC). 

[9] As to the effect of novation, rescission and a i if ra- 
tion of contract, see S. 62. 

SECTION 56 — Synopsis 

1. Scope. 

^ 2. Becomes impossible, 

3. Becomes unlawful. 

4. Refund and compensation. 

1. Scope— [1] Section 66, Contract Act, clearly dut,s 
not apply to ease, in which, although consideration ol 
contract is lost, perfomance of promise on other side 
still possible. (1880) 2 Mad 187 (190). 

[2] Section 56 contemplates that a contract may be 
void under its provisions and yet compensation may be 
payable by the person, who is unable to perform it, whe- 
ther the impediment is impossibility or unlawfulness, 
and whether the impediment existed at the time of the 
contract or supervened. The real question that must be 
considered, when it has to be determined whether S. 56 
is applicable or not in any suit, except where the con- 
tract is sought to be specifically enforced, is not whe- 
ther the contract was or became void, but whether the 
promisor has to make compensation for non-performance. 
The substance of S 50 (viz„ the payment of compensa- 
tion being excused) can only apply when there is no 
contract to the contrary, (Voi 15) 1928 Sind 21 (24). 

[3] Part of compromise deereo, directing payment 
direct out of Court, to minor’s next friend can be ignored 
on analogy of S. 56 as unlawful. (Vol 26) 1939 Mad 811 
(816) (DB), 

[4] Maintenance given under compromise iu settK- 
ment of disputed claim to falwgdan— Profits of taluo’- 
dari dwindling : Held, that the maintenance rate can be 
reduced on principles of justice, equity and good con- 
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science, rules of which can be applied, if they are noi 
in conflict with the provisions of Contract Act. (Vol 24) 
1937 Oudh 82 (S4, 86) : 13 Luck 65 (DB). 

[5] Co-sharer zemindar contracting to sell 800 acres 
of his undivided share to P — Land specified adjoining 
to P's — Sale-deed written crudely — Two postscripts — 
Co sharer promising in sale-deed to get land measured 
out and handed over to P. Held^ that postscript could 
not be cut off from agreement and that P could^ not 
give general character instead of specific, to his claim— 
Contract was contingent and S. 32 applied. Section 56 
did not apply (Vol 23) 1936 Sind 26 (28) (DB). 

[6] Contract impossible of fulfilment owing to super- 
vening condition can be relied on in defence. (Voi 13) 
1926 Sind 27 (30) (Vol 6) 1918 Cal 830 (834) : 45 
Cal 28 (DB). (Even if defendant offers delivery on 
certain terms.) 

[7] It is not accurate to say that impossibility excuses 
breach, without further qualification. It would be more 
correct to say that precisely opposite is the rule (Obiter), 
(Vol 6) 1919 P 0 85 (90) (PC.) 

2. Becomes impossible — [1] In English Jaw, a 
contract to do act which becomes impossible in law 
after contract is made, becomes void when act becomes 
impossible, but contract to do act which becomes im- 
possible in fact docs not become void, unless, accord- 
ing to true intention of parties, agreement was con- 
ditional on its performance being or continuing possible 
in fact. Indian Contract Act makes no distinction of 
this kind. In second paragraph of S. 56, so far as 
contract to do act which becomes impossible in fact are 
concerned, it lays down as general rule what was 
English law only in certain exceptional cases. (*10) 
3910 Cpp Rul 2nd Qr 22 (24 & 25). 

[2] Test of impossibility is whether it was practically 
impossible for party to perform the contract within 
specified time. (Vol 4) 1917 Mad 509 (510). 

[8] ‘Impossible* includes what has become impractic- 
able but it does not include what has become more 
<>nerousand burdensome* (*10)1910 Mad WN 686 (687), 

[4] A security bond is, in essence a contract for the 
due performance of a certain thing, and a party is enti- 
tled to have that contract enforced by the Courts,' unless 
it cannot be enforced due to some reason, it the latter 
falls ill. (Vol 15) 1928 Lah 61 (62). 

[6] What is reasonable time for performance of con- 
tract is to be decided by circumstances of particular 
case. Where, in a contract for supply of goods by trans- 
port by boats, no time is fixed for peformance, and the 
goods are shipped in time but the subsequent delay in 
transit is due to causes beyond defendant’s control, the 
defendant is not liable for damages for delay* (Vol 6) 
1919 Mad 287 (291, 292), 

[6] Section 13 of the Specific Relief Act, 1877, pro- 
vides that notwithstanding anything contain^ in 
Section 56 of the Contract Act, a contract is not wholly 
impossible of performance because a portion of its sub- 
ject-matter, existing at its date, has ceased to exist at 
the time of the performance. 

Frustration — [6a]. Section 56 does not cover every 
case of frustration. It applies only to oases of physical 
impossibility. A subsequent unforeseen event or con- 
tingency, for which neither of parties is responsible and 
for which they have not provided, may sometimes 
operate to avoid the contract. Regard must be had to 
the nature and circumstances of the transaction and 
‘ the implied terms. But no Court has power of absolu- 
tion and special care must be taken to avoid making 
.new* (Vd 8) 1921 Cal 509 (513, 514). 


[7] Doctrine of ‘frustration of venture’ is bafeed not; 
upon existence of any actual impossibility in fact but 
upon existence in the circumstances of the case, of an 
implied condition, which must be absolutely necessary 
to give efiect to the transaction which parties must have 
intended. (Vol 29) 1942 Cal 291 (292) : I L R (1941) 2 
Cal 78*© (Vol 21) 1934 Mad 85 (86) (BB). 

[8] Where it has not become impossible for a party 
to perform his obligation under contract, but merely 
burdensome to him, doctrine of frustration can have no 
application. (Vol 32) 1945 Pat 300 (303, 304} : 24 Pat 
197 (DB). 

[9] Whether frustration occurs or not depends on 
the nature of the contract and on the events which 
have occurred. The doctrine of frustration may apply 
to a contract of unascertained goods. Where the specifi- 
cation of goods to be supplied does not define what was 
to be the source of the goods, the contract cannot be 
said to have frustrated if only one of the many ways 
of performing it has become illegal or impossibJe. 
{Vol 32) 1945 P C 144 (145, 146) (P 0), 

[10] If the seller has no goods at all ready for ship- 
ment, he cannot take advantage of the circumstance 
that shipment was impossible ; that defence should be 
available only to a person who, but for the impossi- 
bility of .shipment by reason of circumstances beyond 
his control, was in fact in a position to fulfil his engage- 
ment. (Vol 8) 1921 Cal 305 (306, 307, 308). 

Implied term . — [11] Sections 56, 78 — Contract 
between A and B that B should manufacture certain 
goods for A who was to sell them in Australia — A ac- 
cepting delivery of goods for some time — Subsequent 
prohibition of import of such goods in Australia — A losing 
market for goods and asking B to cancel his orders — B 
ceasing to manufacture goods but claiming damages for 
breach of contract — Contract, held, did not contain 
implied term as to its enforceability depending upon A's 
finding customers and didt not become impossible of 
performance and could be fulfilled — A, held, guilty or 
breach and liable to pay damages. (Vol 32) 1945 Mad 
291 (293, 294) : I L R (1946) Mad 192 (DB). 

[12] In contract for delivery of goods, buyer is not en- 
titled to claim damages, on sinking of goods, in the abs- 
ence of any condition in contract specially providing 
for a contingency. (Vol 17) 1930 Lah 193 (195). 

[13] Hire-purchase — Covenant that hirer to make 
good loss by fire is valid and the stipulation cannot be 
avoided under S. 56, hirer being liable as bailee under 
Ss. 151 and 152, OantraOt A<St. (Vol 24) 1937 Sind 207 
(207) (BB). 

Commercial impossibility. — [14] Impossibility 
must be physical or legal impossibility and hot 
impossibility in reference to ability or circumstances - 
“ Commercial impossibility ” i. e., extreme or unfore- 
seen cost or difficulty of performance is no excuse 
(Vol 8) 1921 Cal 305^(307, 308) ® (Vol 32) 1945 
Pat 300 (303, 304) : 24 Pat 197 (DB) 9 (Vol 18)1931 
Lah 347 (348, 349) (DB). (Where in contract to supply 
ghee from particular provinces, the seller is stopped from 
supplying ghee from one of these provinces, the cbntract 
does not become void for it is a case of mere difficulty. 
At any rate if the < seller continues to make tenders 
even after the prohibition, without suggesting that the 
contract has become void, any option he might have 
had of declaring that contract had become void, 
must be deemed to have been waived.) i© (Vol 14) 
-1927' Mad 89 (89, 96). (Where the delivery of 
goods by Railway waggons was contemplated, damages 
for- non-delivery of goods cannot be claimed, under con- 
tract when waggons were not available, due to restric- 
tions put by GovernnieUt itnd the parties were aware of 
the-e restrictions.) ® f 10) 1910 Mad N 686 (687). 
' (Do.) * (Vol 10) P C 105 (111) : 60 Ind App 149 : 

249 250 A.M. 
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Section 56 (contd,J 

47 Bom 563 (PC) (Cojatiact for supply of coal within a 
certain time — Govecnnient restriction on the transport 
of coal from collieries— Coal available in Itical market — 
Contract had not beconn impossible of pertormanee.)'^* 
(Tol 8) 1921 Nag 42 (45)5* Vol 7) U 20 Nag 161 (163) : 
17 Nag L B 1 © (Vol 2) 1916 Bom 232 (236) : 40 
Bom 301* 

[15] Lease of dry dock — ^Lessee covenanting to insure 
— insurance Company not insuring st current premium 
—Covenant containing no hmitation that insurance 
must he at current premium oi>ly— Covenant is not 
impossible of performance, iVoi 6} 1919 P C 85 (90) 
(P C). 

[16] Strike oi worktupn employed by lessee o£ 
salt pans does not of itself niakf perlorniance of eon- 
traot impossible, when the strike ^hq not unforeseen 
and there was no condition that in ^uch contingency 
the parties were to be esoused i»om further perfor- 
mance The lessee is liable lor reni and c* 0 '>ts of repairs 
to the salt pans. (Vol 16) 1928 Bom 61 (62) : 52 Bom 
142, 

[17] Where the specification of goods to he supplied 
does not define what was to be the source of the goods, 
the contract cannot be said to have frustrated if only 
^one of many ways of performii g n ba b< conio illegal 
Dr impossible. (Vol 32) 1946 P C 144 (145, 146) (PC). 

Default of party — [18] Sa tion does not apply to 
cases of impossibility due to the detau t of contracting 
party himself (Vol 11) 1924 Pat 686 689) : 3 Pat 681 
<5*(VolS2) 1936 P C 128 (131) (IC). tChHrter party 
contract becoming impossible of perfo xnano due to elec* 
tion of one of the par ies— Party dsfau tin^j will be liable 
under contract.) S»(a914) 7 Low Bur Eul 105 (109) 
(DB). (Clause providing for at'cid*nT- Accident caused 
by promisor’s own negligence ) ^(1907) 4 AU L Jour 
778 (802). (Where parties to contract agrt-ed to sell and 
purchase certain property, but did not get sale complet- 
ed in ten months after agreement, and allowed property 
to be auctioned s Held reasonable interence from their 
conduct was that parties had rescinded cor • tract.) 

[19J Auction-purchaser agreeing with judgment- 
debtor to reoonvey property purchased at Court auction 
after applying for cancellation— Judgment-debtor de- 
positing the amount as agreed upon — Auction-purchH&er 
failii g to get the sale cancelled— Suit for specific perfor- 
mance — Auction-purchaser held liable to perform the 
contract as failure to apply for OMm^ellMtion did not 
make the contract Impossible of peiformance. (Vol 4) 
1917 Mad 67 (67, 68). 

[20] Sections 66 and 2 (d) — Original patti divided 
into sub-pat tis— Owner of on© sub i atti agreeing to be 
responsible for rents of whole original patti— Agreement 
is for consideration and he is responsible for failure to 
realize amount— S. 66 does not apply. (Vol 31) 1944 
Nag 307 (308) : I L E (1944) Nag 412. 

Act of third party — [21] < ontract to sell goods on 
getting them "as and when** from a third party but third 
parry tailing — Original contract is not frustrated — “As 
and when** did not mean "if and when", iVol 10) 1923 
E G 64 (66) ; 60 Ind App 9 : 47 Bom 344 (PC) 

[22] Vendor agreeing to supply gi»ods "under manu- 
facture by mill’* — Contract antioipaiing supply- Mill 
failing to supply goods to vendor — Neither party held 
liable to the other. (Vol 7) 1920 Bom 187 (188) ; 44 
Bom 907. 

[23] Agreement to refer dispute to three named arbi- 
trators— -One arbitrator dying before referi-nce — Agr#-e- 
ment held impossible of performance. (*36) 1936 Mad 
WN 407 (408). 

[24] Where plaintiff, who had contracted to cultivate 
indigo tor defendant in different la ds, lost^posi-esslon 
oi some of such lands, on account of failure of hie irn* 


mediate landlord to pay rent, the case falls under S. St* 
and the mere po 3 ^ibihty of plaintiff pay ng rent duo 
and retaining possession is not enough to take the <*aae 
out of section Plaintiff therefore is entitled to have 
that portion of contract which related to such lands 
CHncelled on ground of imp'issibilitv of performance 
through no neglect on ms part. (1881) 7 Cal 474 (478, 
479). 

[25] Whore a sub-iease \z entered into in the belief 
that the orig nal go U’HCt will be subsistmi? dur ng the 
period, the eanct llatinn of O'mtract terminates the sub- 
contract as well (Vol 3) 1916 Mad 619 (619) i2«(1909) 6 
Mad L Tim 375 (375) (BB). 

[26] Where the elder brother agrees to execute sale 
deed along with his younger brother ho cannot plead 
that the contract has bec« me impossible of performance 
due to refusal ot his younger brother to join. (1907) 17 
Mad L Jour 37 (38, 39). 

[27] Pirst pan of 2nd para oi S. 6G does not speak 
of act having become impos-ible by reason of the act of 
promisors. The Legislature did no inttnd to depart from 
general common law rule, which is that where party 
has not qualified his obi gaiion under contract he h 
liable to make eompcnsati n in damages for non-per- 
formance although the pi-rf >rmaneo has been rendered 
impracticable by si me union seen cause beyond hip 
control (such as failure to return hir^d lights duo tc 
damage caused by notors ) (Vol 28) 1941 Pal 129 (429 
430). 

Act of Govornm&iii — [28] Contract on C. T, 1 . 
terms to ship certain goods of a c< rra n brand to a 
certain port in a certain period- Conti act eomaining a 
force majeure clause — The Steamer commandeered by 
the Government for.purposes of war— Accomn<odatior 
for that cargo on any other steamer not obtained — 
Force maieure clause held applicable — Contract it 
avoid< d and damages cannot be claimed. (Vol 12) 1925 
Mad 626 (630) ; 48 Mad 638. 

[29] Contract for sain of goods— Partie' twaje o„ 

restrictions imposed by Government on the supply ol 
waggons but expecting noima! conditions by date o: 
periormance— Waggon reatiioiion existing at date 

of performance — Failure to supply — Contract held void 
being impossible ot performance — Parties rebevod 
their liabilities iVol 7) 1920 Cal 1021 (1024). 

[30] Flower garden acquited by the Government: 
under the Land Acquisition Act, during the continuance 
of a lease — Contract having becomo imijossible of pei- 
formanoe becomes void and the lessor is bound to com- 
pensate the lessee. (Vol 9) 1922 All 0 (6*7) ; 44 Ail 220. 

[31] Parties not liable if contract for delivery of 

goods becomes impossible of periormance oviing ta 
Government requisitioning ships. (Vol 16) 1 928 Sind 
21 (24). , 

[32] Contract of suretyship to produce judgment- 
debtor in Court becomes void the Intter being in Crimi- 
nal jail and cannot be mforced. (Vol iO) 1923 Bang 26 
(26) ; 4 Upp Bur Eul 99, 

[33] AKreement between corporation oi district ot 
North Vancouver and Electric lower Company for 
supply of eJ^ct^iolty by latter — Corporation to bo entitled 
to acquire the system after 10 years— Portion of district 
ineorporated as* Cit> of North Vancouver in the mean- 
time — Bight of corporation under agreem* nt is not lost 
there being no abrogation of ter»tis byisupervening event. 
(Vol 4) 1917 P C 103 105) (P C) (Cabe under British 
Columbia Acts, 1909, Cl. 35, 8. 23). 

Temporary mterrupiton, — [34] Sale of right to 
collect tolh — Destru(*ti< n of bridges by unprecedented 
ffoods and teuip rwry obhtruistions to traffic— Held, (1) 
damage cans d by temporary obstruction to traffic did 
not make any difference and (3) contract did not bccoroo 
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Section 56 (contd,) 

Impossible oi rerformanos. (Tcv '21) 1951 D-Iad 55 (37'i 
(DB). 

[35] Temporary Inte:rjiipiiicn followed by ^lic pOiS.- 
biiity of proceeding with the contra^^ doe-’ net avoid 
the eontrset. Bot iincondiliiona] contracts arej as a 
general rule, not dissolved by tbcir performance becom- 
ing Impossible oring to T7ar. (Vol 4)"l9l7 Oal 411 '415), 

[35AJ For cases of temiorary interruptions due tc 
nar conditions see Note 3 below. 

^ Piirtial impossibility^ - [36] A lease both for cultiva- 
tion and manufaotunng bricks is not void though land 
leased is found unfit for the manufacture of good bricks, 
^nd cultivation. (Vol 17) 1930 Lah 772 (774). 

[37] Portion of the contract becoming incapable of 
performance — Contract as not void or unenforceable — 
Toll contractor, purchasing right to collect tolls, cannot 
recover the purchase money from District Board on 
ihe ground that ct-rfeam nature of traffic (food grains) 
V7as stopped by Government Ordmancea (Vol 12) 1925 
Mad 907 i908). 

Landlo'M and i$ns'7iu, *— [38! Tenauu eannOu 
^•efusa rent of lands under lease silted by foods when 
Lhere is po‘?sibility of putting them right. fVol 16^ 1929 
Mad 575 (576). 

[38] Neither civil lav? nor Transfer of Property Act 
provides that contract to pay rent is to be void if 
owing to failure of rain the tenant does not get crop. 
(’10) 1910 Upp Bur Kul 2 d Qr 22 (24 & 25), 

[40 The provisiono relating to the remission oi rent 
are not intended to apply to the case of lessees of 
Zemmdari property — S 56 is net applicable to such a 
ra« 0 . {Vol 22) 1986 Oudh 433 (434) : 11 Luck 317 (DB). 

3. Becomes unlawtul.— S//cciJ of War — Trad^ 
Mg iLith enemy, — [1] li after contract is entered 
Into, it becomes illegal owing to declaration ot war, 
etc., it cannot be enforced. (Vol 3) 1916 Low Bur 7 (8) 

(Vol 5) 1918 Cal 830 (834) : 45 Cal 28. (Contract 
enuring to aid ol enemy ) © (Vol 5)1918 Low Bur 46 
(48) (do.) © (Vol 4) 1917 Bom 182 (186) ; 42 Bom 473. 
(Partnership between subjects of belligerent countries.) 
© (Vol 3) 1916 B )m 251 (262, 255) : 40 Bom 570 
(Contract with German firm in Bombay.) 

[2] Contract of supply of goods by agent of enemy 
firm — Declaration of hostilities before arrival of vessel 
— Capture of vessel by condemnation by Prize Court 
and subsequent release—Agents, held not liable on the 
contract — Oondemnarion of goods divested owners of 
goods from date of seizure— Defendants were under no 
obligation to purchase goods subsequently from Prize 
au honties. (Vol 5) 1918 Mad 515 (516) : 41 Mad 225© 
(Vol 8) 1921 Cal 609 (514). '(Contingency for delay due 
by capture due to war, not provided for in contract.) © 
(Vol 6) 1918 Mad 1124 (1128) (0 I. F. contract.) © 
(Vol 6) 1918 Mad 322 (323) tO I F. contract). 

[3] Contract made before hostilities remains in 
abeyance during the continnance of hostilities and can 
be enforced when peace is established. But if the con* 
tract requires continaous performance of mutual duties 
by the parties to it and such duties cannot be so 
mutnallv performed duimg the war, and, further if the 
suspension of such mutual rights and obligations for an 
inaefinitc period would germuoh beyond merely placing 
the contract in abeyance, the contract becomes on 
the ou« break of war, void (Vol 4) 1917 Bom 182 (185) : 
42B.ni47^. 

[4] Uncondifcional contracts are, as a general rule, 
not dissolved by their performance becoming impossible 
owing 10 war. (Vol 4) 1917 Cal 411 (415). 

[5] Coiitract between parties in India for purchase of 
goods- Condition that contract to become void if there 
was any fluci nation in rates of Syndicate composed of 
fi r mp of German producers— War with Germany and 


delire-Ie^ ceasing— Considerable shocks in India : 3 eld, 
ubaj there was no fiuctuatioa In by res'-on of 
Syndicate bee ming luoperalive ; condition avoiding 
oontraci tbert-io-'-e d^d a t come into esistenee and ihat 
trig.na] obhgaiiOTi oj "•ellerb to give de'ivenos lemained 
mtouched. (Vol 8) :02! F C 46 (47) (PC;. 

Tc ah or pt zhzbition, — [6 1 P firm contraei- 

Ing to parchais^ :o ds uom D atBs 77 porewt. on I6tb 
September 1943 — Gc d- delivered to lA^lway on27!h 
December 1943, D K’nt; consignee— Goveinmcni ordei 
fixing price af Bs 48 per c^t from 3st January 1944 
— P company t kmg delivery ai d making payment 
at Gomract rate on ^rd .January 1944 — Suit by P to 
recover difier» nc« between two prices — EeU, Govern- 
ment order afiecied eontraet — Contract held ^oid under 
S, 56 — Held^ neither S. 65 nor S, 72 applied and P 
firm could not recover difference from E company. 
(Vol 33) 1946 Cal 245 (247, 248, 249). 

[7] N. W. P. Bent Act, 1S73, making right of occu- 
pano> tenant non t ansfoi able — No provision taving 
contract entered mrn prior to enactment — Such con- 
tracts of sale bemme void on passing of enactment. 
(’84) 1884 All W N 16«» (360). 

[8] Contract of swle oi rights of defendant con ditionaj. 
on sanction of Canton aiaeno authority becomes void 
subseciucDt to execution' of sale deed sanction is refused. 
(Vol 16) 1929 All 837 »«39) 

[9] Dtfendants c 'ntractin;; to convey passengers 
arriving from Singapore to Jedda — Defendants n- fusing 
to take them on b urd their steamer on ground that 
passengers had arrivtd from Singapore on board a ship 
which was mfecied with smallpox and ihat by their 
conveyance deieudant- u >ald commit off nee under 
S. 269, I. P C. — H dd, defendants had failed to show 
i,hat carrying om oi contract would have been in con- 
travention of any law or regulation. If any special 
precautions were neces-ary, under tbo circumstances, it 
was for the defendants to have taken such preoau ions. 
Contract on the part oi the defendants was thus lawful 
as well as possible hO that ihey were bound to carry it 
out. (1890) 14 B m 147 (166, 167). 

[10] Conrraot ro carry hales— Motor trucks demanded 
by Transport Authority under D. I Buies — Breach 
punishable— there was frustration of contract and 
no damages could b^ claimed. (Vol 32) 1945 Nog 192 
(196) ; 1 L B (1946) Nag 475 

[11] On December 4, 1989, defendant contracting to 
purchase from plaintiff fourtenn bags oi coriander seeds 
at Es. 13-8-0 per maund — Plain uff delivering bags to 
defendant on December 6, 1919, as per contract — On 
December 5, 3939 Government noiificatioa fixing 
maximum retail price of coriander seeds at 4 annas per 
seer — Plair«tii! can recover at contract rate — Nmifica- 
tion applied to retail price and it did not make it 
impossible or unlawful for defendant to pay — Dootrino 
of “frustraiion of v^ nture” did not apply. (Vol 29) 1942 
Cal 291 (292) 1 L B ( 1 941) 2 Cal 78. 

[12] Comract for rebate on freight paid for ca>'riage 
of goods from Trinidad to New York made between 
British subjects in British territory — ^Meanwhile Ad of 
B. S A. penalizing such contract — Contract held not 
frustrated or rendered impossible of performance t^ince 
British Law not probibitmi; such contracts alone applied 
(case from Trinidad and Tobago). (Vol 7) 1920 P. C. 
117 (119) (P 0). 

4. Heiund and compensation. — [1] Contract 
becoming impossible — Benefit onder o >Qtract must be 
returned (Vol 31) 1944 Mad 239 (243) ; 1 L B (1944) 
Mad 124. 

[2] Contract to secure repayment of money advanced 
by -usufructuiry mortgage with possession to be given to 
lender— Land, however, already attat-hed under decree 
aud under management of Collector — Performance of 
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57, Whero perscms reciprocally promise, firstly, to do certain things which are legal, and, 
Becinrocal promises fo secondly, under specified circumstances, to do certain other things which 
do things legal, and also are illegal, the first set of promises is a contract; but the second is a void 
other things illegal agreement. 

Illustration. 

A and B agree that A shall sell B a house for 10,000 rupees, but that, if B uses it as a gambling house, ho 
shall pay A 50,000 rupees for it. 

The first set of reciprocal promises, namely, to sell the house, and to pay 10,000 rupees for it, is a contract. 

The second set is for an imla'wful object, namely, that B may use the house as a gambling house, and is a 
Yoid agreement. 

AUmiative promise, one 58. In the case of an alternative promise, one branch of which is 
branch being illegal legal, and the other illegal, the legal branch alone can be enforced. 

Illustration, 

A and B agree that A shall pay B 1000 rupees, for which B shall afterwards doUter to A either rice or 
smuggled opium. 

This is a Valid contract to deliver rice, and a void agreement as to the opium. 

Appropriation of Payments, 

59* Where a debtor, owing several distinct debts to one person, makes a payment to him, 
Application ofpaymmt either with express intimation, or under circumstances implying that the 
wh^e debt to be discharge payment is to be applied to the discharge of some particular debt, the 
ed is indicated, payment, if accepted, must be applied accordingly. 


Illustrations. 

(a) A owes B, among other debts, 1000 rupees upon a promissory note, which falls due on the Ist June. >lo 
owes B no other debt of that amount. On the 1st June A pays to B 1000 rupees. The payment is to be applied to 
the discharge of the promissory note. 

(h) A owes B, among other debts, the sum of 567 rupees. B writes to A, and demands payment of this sum. 
A sends to B 567 rupees. This payment is to be applied to the discharge of the debt of which* B had demanded 
payment. 


Section 56 (conid,) ' 

contract becoming ixnpossible >*>** Lender held entitled to 
compensation, damages being amount of advance with 
interest from date when land should have been made 
over to him, had performance been possible. (1890) 17 
Cal 432 (434). 

[3] Contract with defendant German firm, having 
office in Bombay, becoming void on declaration of war — 
PJaintiff waiving breach committed by giving defen- 
dants time after breach — Defendants held were entitled 
to return of their deposit. (Vol 3) 1916 Bom 261 (256) ; 
40 Bom 670. 

[4] Lease becoming void by acquisition of land by 
Government — Consideration for lease paid— Lessor is 
bound to compensate lessee. (Vol 9) 1922 All 6 (6, 7) ; 
44 All 229. 

[5] As to obligation of person who has received 
advantage under void agreement or contract that be- 
comes void, see section 65. 

Section 57 — Note 1. 

[1] Section 67 refers to persons who promise, firstly, 
to do certain things which are legal and, secondly, under 
specified circumstanses to do certain other things which 
are illegal. (Vol 24) 1937 Bang 47 (49). 

C2J Contract consisting of legal part and filial part 
separable from each other— Court is bound to give enect 
to the legal part and reject tbe illegal part unless the 
whole transaction is prohibited by statute or is otherwise 
void. (Vol 25) 1938 Nag 336 (343) : I L B (1939) Nag 1 
(EB) ® (*79) 1879 Pun Be No. 106 page 293 (294) (0B). 
(Contract of marriage — Agreement to pay the father or 
guardian of bride in consideration of marriage. Held 
that there are two separate sets of promises, one of 
marriage Vrhloh was legal and the other for payment 
which was illegal.) ® (1875) 23 Suth W B66f6e) (DB). 
(Post-nuptial contract— Husband agreeing to do nothing 
Without permission of wife— Wife to get divorce, den- 


mohur, and all husband*s earning on his failure— The 
last stipulation was held legal and entitled wife for fair 
maintenance.) 

[3] Where the parties treat the legal as well an 
illegal parts as forming one indivisible contract, the 
whole becomes void. (1886) 9 Boin 176 (178, 179) (DB). 
(Agreement to pay interest not awarded in decree — 
Parties treating the two debts as a lump sum — The 
entire contract is one and vitiated.) * (Vol 4) 1917 Mad 
77 (77) iPB). (Partition deed — Part of it relating to 
immovables not enforceable for want of registration — 
Intention of parties to treat the parts relating to im- 
movables and movables as one contract — The whole 
falls.) 

Section 58 — Note 1. 

[1] Section 58 does not apply where there Is no 
alternative promise separable from illegal portion of 
agreement. (1913) 18 Ind Cas 9 (10) (All). (A covenant 
for indemnity for failure to do an illegal act is un- 
enforceable.) 

[2] Promisee who had paid good consideration can 
enforce the legal promise where the contract contains 
also another distinct promise which is illegal. (Vol 29) 
1942 Oudh 1 (6) ; 17 Luck 249 (DB). 

[3] Substituted contract by heirs of mortgagor to 
execute sale deed of 6 pies share in the $pes successionis 
opening out of the event of death or relinquishment hy 
a widow or in the event of failure to transfer share in 
another property which had fallen to them in partition 
— Mortgagee agreeing not to sue before death or re- 
linquishment by widow— HcM that although that part 
relating to the transfer of spes swccessianis is void, the 
contract was enforceable and the mortgagee was bound 
to wait till the death of the widow. (Vol 18) 1931 All 
589 (591, 692) (DB). 

Section 59 — Note 1. 

• fl] Single d^bt payable by instalments — Section 59 
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60* Where the debtor has omitted to intimate, and there are no other circumstances 
AppUcation of payment indicating to which debt the payment is to be applied, the creditor may 
where debt to he discharged apply it at his discretion to any lawful debt actually due and payable 
^ indicated. ^ ^ <3ebtor, whether its recovery is or is not barred by the 

law in force for the time being as to the limitation of suits. 


Section 59 (contd,) 

of the Indian Contract Act has no application. (1906) 3 
All L Jour 430 (431). {Decree*holder can appropriate 
towards any instalment in spite of direction to the con- 
trary) * (Vol 14) 1927 Bom 479 (479, 480) (Do.) 

[2] Sections 59 to 61 do not deal with cases in which 
principal and interest are due on a single debt or where 
a decree has been passed on such debt. (Vol 28) 1941 
Dab 386 (388) : I L E (1941) Lah 740 (FB). 

[3] Section 59 applies to payments of Government 
revenue (Vol 13) 1926 Oai 866 (871) : 53 Cal 886 (DB) 
^ (Vol 15) 1928 Cal 68 (71) : 55 Cal 624. (Will apply 
in the absence of any provisions in the Bengal Land 
Eevenue Sales Act.) 

[4] Sections 59 and 60 of the Contract Act apply to 
a debt under the Public Demands Kecovery Act, (1910) 
11 Cal L Jour 266 (339) (DB). 

[5] Arrears due in respect of separate kists are dis- 
tinct debts. (Vol 13) 1926 Cal 866 (871) ; 53 Cal 886 
(DB). 

[6] Appropriation — Separate debts — Debtor can 
make payment towards any of them unless there is an 
agreement regulating tbe order of payment, (Vol 25) 
1988 Pat 8 (10) (DB), 

[7] Creditor must appropriate tbe payment as directed 
by debtor. (Vol 9) 1922 P C 26 (27) ; 48 Cal 839 (P 0) 
® (Vol 25) 1938 Cal 20 (21) : I L R (1937) 1 Cal 697 
(DB). (Mortgage deed directing appropriation towards 
interest first — Mortgagee must appropriate accordingly.) 

[.See also (Vol 18) 1931 Sind 73 (74) ; 24 Sind L E 
437 j 32 Or L Jour 922 (DB), (Accused fined under 
different sections of I. P, 0 — He can ask amount paid 
by him to be appropriated towards fine under any parti- 
cular section or sections.)] 

[8] Debtor can direct appropriation in a particular 
manner until he gets an intimation of an appropriation 
in a particular manner by tbe creditor. (Vol 13) 1926 
Mad 792 (795). 

[But see (Vol 13) 1926 Pat 330 (333) ; 6 Pat 326. 
(Debtor’s intimation must synchronise with the payment.) 
^ (Vol 13) 1926 Lah 183 (183, 184) : 7 Lah 17 (Do).] 

[9] Circumstances “implying that the payment is to 
be applied to the discharge of some particular debt” 
should also be taken into consideration under this 
section. (1907) H Cal W N 939 (942) (DB). 

[10] In the following oases it was held- that the 
circumstances implied a direction as to the order of 
appropriation : 

(a) Balance struck out in a running account — Sub- 
sequent payments are to be applied towards the balance, 
(Vol 23) 1936 Pesh 143 (144) (DB). 

(h) Arrears of laud revenue paid in respect of certain 
kist — ^Amount paid exceeding dues under that kist but 
very much less than under subsequent kist — Held it 
should be appropriated only in respect of former as 
there was implied direotion to do so. (1908) 35 Cal 636 
(639) (DB). 

(c) Mortgagor subscriber to a fund under obligation to 
pay Bs. 20 to a fund— Money advanced on mortgage— 
Covenant to discharge debt by monthly payments— 
Payments to be applied towards discharge of mortgage 
debt and not his subscriptions. (1909) 1 Ind Gas 909 
(909) (Mad). , ^ 

[11] Principal and interest due— Ko implied indica- 
tion as to appropriation of amount towards prmeipal 


can be inferred in the absence of express direction. 
(Vol 2) 1915 Lah 248 (249) : 1915 Pun Ee No 24. 

[12] Method of appropriation having been deter- 
mined by the parties, law does not require specific ap- 
propriation to be made on* each payment, (Vol 24) 193T 
Oudb 87 (87, 88) : 12 Luck 435 (DB). 

[13] A creditor has the option to refuse a payment 
at all with directions regarding appropriation — Once 
accepted, the direction* will have to be carried out. 
(Vol 12) 1925 Bang 4 (5) ; 2 Bang 204. 

[14] Where the decree-holder has not accepted the 
payment the Court cannot force him to do so against 
his inclination. (Vol 32) 1945 Nag 277 (280) : I L R 
(1945) Nag 885. 

[15] Appropriation made by both parties towards 
particular dues cannot be subsequently changed by one 
party without the consent of the other. (1911) 38 Cal 
537 (541) : 38 Ind App 80 (P C). 

[16] Payment by principal debtor — In absence of 
special agreement, surely has no right to control the 
appropriation. (Vol 4) 1917 Cal 537 (544) (SB). 

[17] Plaintiff paid defendants money on behalf of 
S, in satisfaction of debt due by S to defendants— 
Defendants refused to appropriate the payment towards 
S's debt, appropriated it towards an alleged debt due by 
plaintiff and recovered trom S the sum owed — Plaintiff 
sued defendants to recover money paid by him — Held 
tbe defendants were bound to restore tbe money to the 
plaintiff. (1900) 2 Bom L B 706 (707) (DB). 

SECTION 60 — Synopsis 

1. Applicability. 

2. Creditor's right to appropriate. 

3. Lawful debt actually due. 

4. Whether recovery is barred by law or not. 

5. Circumstances indicating particular appropria- 

tion. 

6. Mode of appropriation. 

7. Re-appropnaiion* 

8. Proof of intention, 

9. Appropriation to save limitation. 

1. Applicability. — [1] A debt under the Public 
Demands Recovery Act is nothing but a debt and S3.59 
and 60 apply to arrears of road cess. (1910) 11 Cal L 
Jour 266 (269) (DB). 

[2] Sections 59 to 61, Contract Act, apply only where 
the debtor owes several debts to a person and volun- 
tarily makes payment and not to a case where principal 
and interest ate due on a single debt or a decree has 
been passed carrying interest on the sum adjudged to 
be due. (Vol 28) 1941 Lah 386 (388) ; I L B (1941) LaB 
740 (FB). 

[3] Sections 59 to 61, Contract Act, apply to appro- 
priation of payments under the Revenue Sale Law Act 
%l of 1859. (1908) 35 Gal 636 (640). 

2. Creditor’s right to appropriate. — [1] Where 
debtor omits to iildicate to which of several debts the 
payment is to be appropriated, the creditor has the right 
to appropriate it to any debt actually due and payable 
to him by the debtor. (1899) 26 Cal. 39 (44) ; 25 Ind 
App 179 (PC) ® (Vol 24) 1937 Nag 198 (199) (Vol 22) 
1935 Oudh 209 (210) : 10 Luck 307 (DB)*iVol21) 1934 
Cal 40 (42) : 60 Cal 1265 (DB) © (Vol 20) 1933 Pat 267 
(268) (DB)©(Vol 11) 1924 Sind 137 (138) (DB) ©(Voi 3) 
1916 Pat 326 (327, 828) : 1 Pat L Jour 474 © (Vol 1) 
1914 Lah 363 (864) : 1914 Putt Be No.* 82. 
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Section 60 JconfdJ 

[2] A o»- 0 diior is not bo^nd to accept a payment 
ou the conditions proposed by the debtor. Where he 
refuses he should return the moriey or the cheque by 
which mon^y is preferred. (Vol 9) 1222 P 0 26 (27). 48 
Oal 8S9 (PC) 

[3] The creditor’s right to appropriate a payment 
towards any debt to him can be fs^^rcis* d even up to 
the time of trial. (Yol IS) 1926 Lnh 183 (183, 184) : 7 
Lah 17 •& iVi.l 24) 1937 All 1 (2) : 6« All 791 (FB). 
(Appropriatim by creditor will not b#» allowed in appeal.) 
3*(Vol 3) 1916 Mad 1196 (1201). (Unless it is inequitable 
to allow ^uch appropriation.) 

[J-ee however (Vol 6) 1919 Mad 584 (535) (DB). 
(Bight to appropriate is preserved to the creditor until 
the moment of the dling of plaint m Court.)] 

[4] Security given for a debtor —Or«-ditoE is at liberty 
to appropriate payments after security just in the same 
way as before. (Vol 6) 1919 Had 471 (471) (Vol 2 h) 
1941 Lah 16 (IS) ; I L B (1941) Lah 323 (DB). (Prin- 
cipal and surety After creditor has exercised his 
option and appropriated a payment to the principars 
independent account surety cannot object.) 

[5] In appropriating a particular debt the probable 
prejudice that may be caused to third persons having 
claims against the debtor is no concern of the creditor 
—He can place himself in the mo^t advantageous posi- 
tion so long as he ooea not act either unconscionably or 
inequitably. (Vol 6) 1913 Mad 534 1645) DB), 

[6] Executor de son tort cannot remit any debt due 
to beneficiary and give pieferenoo to bis ov/n dues. (Vol 
22) 1935 Cal 39 (60, 6l) : 61 Cal 711 (DB). 

3. Lawful debt actually due. — [1] The creditor 
Invoking this hec ion must establish the existence of a 
lawtul debt actually due towards which the appronria- 
tlon was made. (Vol 15) 1928 Cal 229 (229) 

[2] Bond silent as to post diem interest— No post 
diem interest will be aorualiy and la fully due in res- 
pect of which appropriation can be made. (Vol 4) 1917 
Pat 510 (511),- 

[3] Crediror U not entitled to appropriate towards 
arrears of rent unless the arrears on the date of appro- 
priation are proved (Vol 9) 1922 Pat 446 (446). 

[4] Part of debt incurred by manager of joint family 
lor future immoral purpose — Creditor who has obtained 
decree cannot appropriate from sale proceeds towards 

» that part of debt which was illegal and nor binding be- 
cause ot its immorality. (Vol25)193r^'All 437 (440) (DB). 
- [6] Decree partly ^set asi le in appeal — Unless Court 
directs the defendant to recover his costs in the first 
Court there is no law^ful debt to which he can appro- 
priate. (Vol 14) 1927 Cal 906 (907). 

4. Whether recovery is barred by law or not,— 

[1] That the debt is barred by limitation is no bar to 
the creditor’s right to appropriate towards it any pay- 
ment not specifically paid towards any other debt. (Vol 
27) 1940 Lah 166 (169) 6&(Vol 17) 1930 Mad 594 (696). 
(Advance paid under stipulation that .it should be ap- 
plied towards last year’s rent — Landlord can adjust it 
fwwards an mstalment of final year though its recovery 
Is barred by limitation ) 

[See however (1918) 19 Ind Cas 6 (7) (Cal). (Credi- 
tor is entitled to appropriate pajments made by his 
debtor to discharge prior dues then outstanding and 
not barred bv limitation.)] 

5. Circumstances indicating particular appro- 
priation.— [IJ In the absence of any stipulation re- 
garding appropriation it is the duty of the Court to see 
whether there was any intention on the part of the 
parties to appropriate the payment to any particular 
debt, (Vol 24) 1937 Pat 432 (433). 

[2] Two debts owing, one bearing compound interest 
and the other simple interest— Debtor not indicating 


the appropriation — Creditor appropriating paymemc^ 
towards the simple interest dues — The fact that debto.. 
was unwilling at the time of the execution of the bond 
to pay compound interest is not a oiroumafcanoe which 
indicates that the payment ought to be appropriated 
towards the compound interest feat, (1899) 26 Cal 39 
(44) : 25 Ind App 179 (PC). 

[3] Where accounts are taken and balance struck ii. 
a running account between the parties the inference i& 
that any payment made subsequently should be applied 
towards the dischaige of the balance. (Vol 28) 1936 
Posh 143 (144) (DB). 

[4] Madras Agrieulturiats* Belief Act (4 of 1938), 
S. 8 (1) — Debtor making open payment before 1st Octo- 
ber 1937 in excess of interest then due — Debtor know- 
ing the extent of his indebtedness and the amount ot 
interest— Intention of debtor unascertainable— Fe/if , 
that the debtor in 1936 did intend to pay off part of the 
principal of bis debt and indicated that intention by the 
very act of the payment, (Vol 30) 1943 Mad 286 (288, 
241) : I L R (1943) Mad 563. 

£6] Entries in books of the creditor may he taken a& 
indicative of agreement to a proposed appropriation Ly 
the debtor. (Vol 9) 1922 P 0 26 (27) : 48 Cal «39 (PC). 

[6] Decree-holder filing accounts in execution appli 

cation, merely entered credit and debit items and cal 
eulated interest on both and claimed execution for the 
balance : that it resulted in ai^propnating the 

payments towards principal, (Vol 20) 1933 Lab 120 
(126). 

[7] Demand for Jauaaryllist and time extended foi 
payment— Payment made in excess of January Kist and 
amount far below March Kist — No direction as to ap- 
propriation by debtor — Held, payment was to be treated 
as for January Kist. (1908) 83 Cal 636 (639), 

6. Mode of appropriation, — [1] The creuitoi' 
entitled to appropriate a payment to debts in tholi 
chronological order. (Vol 13) 1926 Pat 330 (333) : 5 Pat 
326 ^(Vol 8) 1921 All 323 (325). (Tradesman’s aocouni 
— Customer paying from time to time without specif f- 
ing particular item towards which to bo crodted- 
Trader can appropriate it in the chronological order.) 

[2] Creditor who appropriates need not declare hi* 
intention in express terms, (Vol 21) 1934 Cal 40 (42) . 
6 Cal 1265 (DB) ©(Vol 24) 1937 Nag 94 (95) j I L B 
(1938) Nag 344 ©(Vol 13) 1926 Mad 792 (795). 

[3] Appropriation is a matter which arises wLei. 
payment is made and accepted— Creditor not accepting 
— Court cannot force him to accept payment in respect 
of a particular debt. (Vol 32) 1946 Nag 277 (280) : 
I L E (1945) Nag 885. 

[4] Though Ss. 39 to 81 do not expressly deal witii 
interest, the principles underlying these sections apply to 
interest as well. (V ol 9) 1922 Pat 369 (370) 

[5] Monies received by creditor on behalf of debtor 
must be credited as on the dates received for the our • 
rent interest and principal. (1887) 9 All 7lD (719) : 14 
Ind App 142 (PC) ©(Vol 33) 1946 P C 145 (160) (PC) 
©(Vol 9) 1922 P 0 233 (234) ; 48 Ind App 160 ; 44 Mad 
570 (PC). 

C6J Decree providing for interest — The rule that in 
the absence of any appropriation by the debtor the 
creditor may appropriate a payment first towards in- 
terest applies. (Vol 5) 1918 Cal 605 (G07) ©(Vol 10) 
1923 Pat 322 (324). (Instalment decree — Decree-holder 
has the right to appropriate the payment first towards 
interest.) 

[7} Where interest due largely exceeds the amount 
paid towards liquidation of debt, the creditor can pro- 
perly appropriate it towards interest. (Vol 6) 1919 tJal 
235 (240). 

[8] Creditor can.ba allowed to prepare his account 
30 as to appropriate towards interest monies paid from 
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Section 60 ( ccntd ) 

time to time, though be difJ not appropriate tnem at fbs 
sime when payments were made. (1910) 7 Mad L Tim 
199 (200). 

[9] Payment by debtor af er diamispai of one claim 
*^nd decree of another cannot te appropriated towards 
dismissed claim, <1894) 7 C P B R 67 (58), 

[10] Two debts — One debt agreed to be liquidated by 
payment in kind — Payment in kind OHnnot be appro* 
priated towards the other debt. (1886) 13 Cal 164 (168), 

[11] A joint deposit eann ‘t be appropriated towards 
«he debt of one of the depositors, (Vol 16) 1928 Lah 
316 (316), 

[12] The amount deposited for a special purpose can- 
not be regarded as a rej-ayment which the debtor at a 
oubsequent date mav elnini to appropriate to any other 
debt. (Vol 8) 1921 Nag 183 (134). 

7* Re-appropriation — [1] So long as notice had 
not been given as to the appropriation of any amount 
to anv particular account it is open to the creditor to 
alter it and make re-appr» prianon. iVol 17) 1930 Mad 
874 <878) : 63 Mad 826 «DB) *(Vol 13) 1926 Mad 792 
{795) 4«(Vol IS) 1926 Blad 330 (333) ; 6 Pat 326 

[2] Mon»-y paid expres-ly Cor being appropriated fo*: 
January Kst and appiopriated as such — The appro- 
priation cannot be *alteied aubaeqne* tly without the 
•Consent of parties. (*11) 38 Ca! 637 (641) : 38 Ind App 
30 (PC). 

[3] Ohitti debt and leat debt duo from the person lo 
^he landlord — Payment app^npriat^d by landlord to- 
wards Ctutti debt — ^Couri bolding that under S. 75, G.P. 
Tenancy Act the appropriation ought to have been 
towards rent dues - Sdd new cause of action arose in 
respect of the Ghitti debt as a result of the re-appropria- 
tion of the payment to the reut dues, (Vol 33) 1946 Nag 
130 (131). 

8. Proof of intention — [1] Proof of intention as 
to how a payment WiS to be appropriated ir ay be by oir- 
>cumstantial evidence. (Vol 30) 1943 Mad 236 (241) ; 
I L B (1943) Mad 663. 

[2] Burden of proof is on the debtor who alleges ap- 
propriation in a particular way. (Vol l4) 1 vj 27 P C 60 
(61) (PC) ©iVol 2) 1915 Lnb 248 (249) ; 1915 Pun Re 
No. 24, (Principal and interest due — Amount paid 
appropriated towards intortst — Person who objects to 
the appropriation should prove that there was direction 
to appropriate it first towards principal.) 

[3] Account of creditor in which he pays in full in- 
terest duo to him on date of settlement and applies 
balance towards principal is clear mdlration of intention 
to mnke approp. iation towards interest in first place, 
(Vol 8) 1916 Mad 1196 (1201), 

9 Appropriation to save limitation. — [1] The 
creditor may appropriate payments towards debts which 
could otherwise be barred by limitation. (Vol 20) 1933 
Pat 267 (268) (BB) •S'tVol 12) 1926 Cal 937 (939), 

[2] Limitation is not saved by the mere appropria- 
tion by the creditor unless the d bt<»r*s intention to save 
iSmitation is also proved, (Vol 6) 1919 Lab 288 (289) : 
10 Lah 760, 

[3] Cu'itomei making payments to trader from time 
ito time wHhout dirertiona as against what item it ought 


to be craditt-d — Trader caanot credit is toi^ards the 
entire baldnco due up in date as tr 
(Vol 8) 1921 All 326 {325). 

SECTION 61 -- Note I, 

[1] The applicHion of S. 61 is always sub^ecc to the 
condition that the parties have indicated no intention 
inconsistent with application. (Vol 1) 1914 Bom 290 
(291) : 38 Bom 255 (BB). 

[2] Where neither party makes any appropriation 
payments are to be applied In the discharge of debts in 
order of rime. (*24) 78 Ind Gas 910 (911) (Pati'$»(Voi 29) 
1942 Oadb SI I (312) (BB) 2) 1915 All 378 (379, 
380) : 37 All 649 (BB) «$-{1870 71) 6 Mad H C R 32 (33) 
(BB). 

[But see (Vol 9) 1922 Nag 219 <221). ( Two debts, - 
Personttl debt being older than Havala debt — Paymeni 
without appropriation by either party — There is no rule 
tbat payment mu-t be credited towards older debt )j 

[3] The Court should, in the absence of any appro 
pi iation by the debtor or creditor, direct tbat «jhe pay 
ment should be applied in discharge of the debts ic 
order of timo if there he such, and if they are all of the 
same date, in discharge of each oS such debts propor- 
t onately. (Vol 22) 1936 All 221 (228) ; 57 All. 606 
(FBI ^ Vol 24) 1937 All 1 (2) ; 58 Ail 791 (FB)i®(Vol 3] 
1916 Pat 326 (827, 328) s 1 Pat L Jour 474 (BB). 

[4] SucccGsive advances by cro3itor and successive 
payments by debtor — Each item o! debt if unpaid be- 
comes time-barred on expiry of three years — Balance 
outstanding in favour of creditor is not considered to 
consist of the oldest items of debts — Each payment 
ought to be appropriated towards the oldest then out- 
standing debt. (VoJ 27) 1940 Pat 52 (53, 54) (BB). 

[5] Pavments by some debtors towards joint debt can 
be appropriated in order of time towards barred debt 
even though all debtors did not concur in making pay- 
ment. (Vol 5) 1918 Cal 802 (803), 

[6] Moneys received without any definite appropria 
t'on as to principal or interest must first be applie ^ in 
payment of interest and then in payment of the capital, 
(Vol 9) 1922 P 0 233 (284) : 48 Ind App 150 : 44 Mad 
670 (PC) 4«iVol 28) 1941 Lah 386 (389) ; I L R (1941) 
Lab 740 (FB). (This principal applies even to the sale 
proceeds of the properties sold in execution of a mort- 
gagedeoree.— ( (Vol 26) 1938 Lah 289 : ILR (1938) Lah 
403, Overruled.) ©(Vol 15) 1928 Lah 901 (901)©(Vol 10) 
1923 Oudh 123 (138) ; 25 Oudh Cas 349. 

[7] Where creditor has not appropriated in taking 
accounts debt which does not carry interest should rank- 
last (T3) 18 Cal W N 25 (35). 

[8] Where the creditor treats the account as a running 
account, the payments would go towards the earlier 
items in the account, (Vol 20) 1933 Pat 267 (268). 

[9] In running account payments within three .years 
can be treated as appropriated to the satisfaction of 
earlier time barred advances. (Vol 10) 1923 Bom 82 
(83) ; 47 Bom 128, 

[10] Buie of appropriation under this section doea 
not apply to fiduciary relation — Executor de son tort 
cannot therefore remit any debt due to beneficiary and 
give preference to his own debt, (Vol 22) 1933 Cal 39 
(60, 61) ; 61 Cai 111 (BB), 
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[S. 62: 


Contracts which nesd not be perfot'med. 

Effect of novation, rescis- 62. If the parties to a contract agree to substitute a new contract 
bion, and alteration of con- for it, or to rescind or alter it, the original contract need not be 

performed. 

lUmtraticyns^ 

(a) A owes money to JB under a contract. It is agreed, between *A, i?, and 0, that B shall thenceforth accent 
0 as his debtor instead of A* The old debt of A to B is at an end, and a new debt from Cto B has been contracted. 

(h) A owes B 10,000 rupees. A enters into an arrangement with B, and gives B a mortgage of his (A's\ 
estate for 5000 rupees in place of the debt of 10,000 rupees. This is a new contract, and extinguishes the old. 

(c) A owes B 1000 rupees under a contract. B owes 0 1000 rupees. B orders A to credit 0 with 1000 rupees 
in his books, but C does not assent to the arrangement. B still owes C 1000 rupees, and no new contract has been 
entered into. 


, SECTION 62— Synopsis 

1. ‘Tf the parties to a contract agree.” 

2. Novation of contract — Effect. 

S', Novation by substitution of new party. 

4. Cross contracts. 

5. Agreement to substitute in future. 

6. Section 62, whether applies after breach of 
original contract. 

7. Invalid novation — Effect. 

8. Negotiable instrument invalid— Whether plain- 
tiff can fall back on original consideration. 

9. Alteration of documents — Effect. 

10. Consideration under S. 62. 

11. Burden of proof. 

12. Limitation. 

1 . “If the parties to a contract agree.” — [1] 
Parties are not in a position to avoid a contract under 
S. 62 without the other side’s consent. (Vol 22) 1935 
Bom 225 (227) (DB). 

[2] A contract Is concluded when in the mind of 
each contracting party there is a consensus ad idem and 
a modidoatlon or revocation of the contract requires a 
lifee consensus. (Vol 12) 1825 P d 232 (232) (PC). 

[3] No legal novation or modification of an existing 
contract is created in a case where one party proposes 
the novation but the other party accepts the proposal in 
a qualified manner, (vol 2) 1915 Oudb 81 (53) (DB). 

[4] Bights under leases granted already cannot bo 
affected except by agreement by lessees. (Vol 7) 1920 
P 0 136 (138) (PC). 

2. Novation of contract — Effect.— [Ij Essence 
of novation lies not in the dissimilarity of the terms 
between the two contracts but in the intention of the 
parties to supersede the old by the new. (Vol 11) 1924 
Oudh 169 (170) (DB) S* (Vol 32) 1945 Oudh 29 (80) 
(DB). (Bond executed for arrears of rent ) © (Vol 23) 
1936 Nag 37 (38, 40) : 31 Nag L E (Sup.) 164 © 
(Vol 22) 1935 Oudh 866 (869) © (Vol 12) 1925 Mad 
1260 (1261) (DB) © (1883) 1888 All W N 254 (266). 

[See also (Vol 29) 1942 Bom 16 (16) : I L R (1942) 
Bom 101. (Vague statements or inferences cannot be 
relied upon to extinguish a right which had accrued 
under a negotiable instrument.)] 

[2] A collateral agreement must be, in every sense, a 
complete legal contract and tbe effect must be to vary 
or add to the terms of tbe contract.’^-Sueh collateral 
agreements are viewed with suspicion and so must be 
proved strictly. The terms of the agreement and also 
the animus eontrahandi on the part of all the parties 
must be established clearly. No laxity' in this respect 
would be allowed. (Vol 82) 1946 P C 144 (146) (P C). 

[8] Whether there is a novation or not depends on 
the intention of parties. One 'Should look to the sub- 
stance and not to mere form, (Vol 14) 1927 Cal 538 
(642) (DB). i 


[4] Whether the parties intended the substitution of 
a new contract depends upon the circumstances of each 
case. (Vol 31) 1944 Oudh 63 (64, 66) © (Vol 29) 1942 
Cal 87 (90) : I L R (1941) 2 Cal 287 (DB). 

[5] XJnder S. 62, it is not always necessary to prove 
that a new contract has been substituted; it is enough ii 
an alteration in the original contract is proved. Conse- 
quently, where an inslalment bond is actually executed 
by the debtor after striking of the balance on the bahi 
account, the terms of the original contract are varied, 
and this variation will be sufficient to absolve the debtor 
from the performance of the original contract. The 
creditor cannot, therefore, fall back upon tbe original 
contract and cannot sue thereon, (Vol 22) 1935 Lali 
897 (898). 

[6] Whether there has been a mere variation o£ 
terms or abandonment depends upon the facts of each 
particular case and is often not easy to determine but 
the following test may be applied, vus., that in tbe first 
case (variation) there are no such executory clauses in 
the second a^eement as would enable one to sue upon 
that alone if tbe first did not exist ; in the second 
(rescission) one could sue on the second arrangement 
alone, and the first contract is got rid of either by 
express words to that effect, or because, the second 
dealing with the same subject-matter as the first, but 
in a different way, it is impossible that the two should 
be both performed. (Vol 22) 1935 Cal 847 (353, 364) t 
62 Cal 175 (DB). 

[7] Parties must rescind the prior contract altogether 
in order that there may be valid novation; if there is 
no such intention, there is no substitution and original 
contract is available. (Vol 16) 1928 Mad 1201 (1203) 
52 Mad 465 (DB) © (Vol 28) 1941 Rang 37 (39, 40) : 
1940 Rang L R 603 (DB). (Prior mortgage by deposit of 
title deeds — Fresh promissory note only provides evi- 
dence of the ori^nal loan and does not extinguish prior 
mortgage.) © (Vol 27) 1940 P^t 121 (124) (DB)©(Vol 25) 
1938 Lah 757 (768) © (Vol 23} 1936 Lah 51 (63) (DB). 
(Pro-note and subsequent bond with condition precedent 
—Condition not fulfilled — Suit on pro-note is maintain- 
able, as there is no novation.) © (Vol 10) 1923 Nag 213 
(213, 214) © (Vol 7) 1920 Cal 143 (149) : 46 Cal 534. 
(When a settlement contract is made re-selling the 
goods back again from the original buyer, the intention 
is not that after the settlement contract, the first con- 
tract should be gone. The intention is that the two 
contracts should stand together )'© (’08) 4 Low Bur Rul 
366 (366, 367) (DB) © (1874) 1 Ind App 241 (263) (PC). 
(A agreeing with B to pay B*s creditor C— A accordingly 
executing bond to C but 0 retaining his security against 
B also— A’s transaction with C is not novation of C’c, 
transaction with B.) 

[See also (Vol 26) 1939 Pat 323 (328). J 

[8] When a contract is novated there is a fresh con- 
tract coming into existence, directly, or byiml»lieation, in 
place of the original contract.' (Vol 12) 1925 Pnt 22^ 
{286} (DB). 
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Section 62 (contd ) 

[9] There is implied rescission of contract when new 
and inconsistent contract is agreed upon regarding 
same subject-matter between same parties. (Vol 4) 1917 
Cal 62 (62) (FB) ^ {Vol 3) 1916 Cal 136 (146) : 43 Cal 
790 (PB). 

[10] Consequence of S. 62 is that prior rights of the 
parties are extinguished, (’14) 41 Ind App 142 (146) 
(P 0) ® (Vol 25) 1938 P C 67 (69) : 65 Ind App 66 : 
I L E (1938) 2 Cal 72 : 32 Sind L E 374 (P C). (Where 
there is a contract between the parties to do a work 
with some specific rates but the rates are subsequently 
abandoned with the consent of both the parties and no 
new rates substituted therefor, but the work is 
finished and accepted by the parties; in a suit by con- 
tractor to recover money, the amount which the con- 
tractor is entitled to recover should be determined on 
the basis ot fair and reasonable rates.) ^ (Vol 24) 1937 
Cal 67 (58) (DB) * (Vol 23) 1936 Bang 396 (397, 398) 
(DB). (Where there has been a novation of the original 
contract, no suit can be founded on it.) * (Vol 21) 1934 
All 246 (248) (DB) (Vol 21) 1934 Lab 128 (129) (DB). 
(Accounts settled — Some amount paid in cash, some 
given up and hundi for rest — Eeceipt stating no accounts 
left except liability on hundi — Hundi inadmissible not 
being stamped. Held, there was a novation and the 
original cause of action merged in the hzmdi.)>£<(Voll6) 
1929 Sind 49 (49) (DB). (A composition between a 
debtor and his creditors operates as satisfaction of the 
debts. No action can be based by creditor on original 
liability.) (Vol 12) 1925 Sind 144 (147) ; 20 Sind L K 
336. (Novation puts an end to a reference clause in the 
original contract.) * (Vol 10) 1923 Oudh 3 (4); 26 Oudh 
Cas 201 © (Vol 4) 1917 Bom 262 (264). (Where a new 
note is accepted from surviving partners in place of old 
one, it operates as novation absolving estate of deceased 
partner from any liability.) (Vol 2) 1915 Mad 254 
(256) (DB). (In the case of mere contracts, a repudiation 
by one party assented to by the other might put an end 
to the contract. But this principle is not applicable to 
rights of property,) © (Vol 1) 1914 Lab 88 (88) * (*02) 
6 Cal W N 905 (910, 911) (DB) * (1874) 1 Ind App 124 
(142) (PC). [A holding debentures in J5, a municipal 
body, agreeing to give them up to B in exchange of 
certain plots of land which A was at libery to select for 
himself — Selection of plots made by A and accepted by 
B ^ Contract is complete — A cannot thereafter claim 
under the debentures.) 

iSee also (Vol 29) 1942 Cal 45 (46) : I L E (1941) 2 
Cal 103. (Cheque drawn by debtor in favour "of creditor 
negotiated with third party L. Cheque outstanding in 
hands of third party, extinguishes the original debt.) 
© (Vol 8) 1921 Low Bur 44 (46) : 11 Low Bur Eul 137 
(DB). (An indorsee of a pro-note can claim only on the 
notes and cannot fall back on the original loan.)] 

[11] A balance signed by the defendant which states 
as payable a rate of interest different from the rate 
usually charged in the previous accountSi amounts to a 
new contract which can form the basis of a suit. (Vol 2) 
1915 Lab 402 (402) : 1916 Pun Ee No. 42 (DB) * (*09) 
32 Mad 284 (288) (DB). (Where a debtor accepts the 
creditor’s accounts to be correct and sgrees to pay an 
existing debt in certain instalments with interest, the 
debtor not being liable for interest on the original debt, 
there is a fresh contract giving rise to a fresh cause of 
action to the creditor.) 

[12] Voluntary payment of interest at a higher rate, 
without consideration is not a novation, (1867) 11 Moo 
Ind App 129 (137) (PC). 

[13] Eenewal of a debt does not ipso facto extinguish 

the security which a person has unless such renewal is 
accompanied by a fresh contract giving fresh security. 
(Vol 2) 1916 Mad, 137 (143) (’13) 35 All 211 (225) : 


40 Ind App 105 (P C). (Mortgage by full owner — Eene- 
wal by life estate ownoi* does not discharge the origina’ 
mortgage debt.) 

[14] Surety for treasurer renewed thrice — Old 
bonds not returned— Treasurer found guilty of defalca- 
tion — Surety is liable on all bonds — Eenewal of bonds 
was no novation. (1872) 4 Moo Ind App 86 (88) (PC). 

^ [15] A renewed bill or promissory note for debt 
giving time to the debtor in consideration of increased 
interest does not operate a** novation. (Vol 14) 1927 Cal 
538 (542) (DB). 

[16] A pronote renewing a promise to pay the debt 
due under a former pronote wipes out the old debt and 
creates a new liability and Court need not enquire into* 
the old transaction unl-ss where the debt acknowledged 
is barred by time so as to exclude the application of 
S. 19. Limitation Act. (Vol 16) 1929 All 980 (983) ; 62 
All 169 (DB). 

[17] Where a Hindu father executed a promissory 
note partly in renewal of an obligation incurred before 
partition and partly because of new advances made 
after partition, and the promissory note contained a 
more onerous obligation in respect of interest than what 
was originally agreed on, held, that the promissory note 
represented a novation by which there was a new liabi- 
lity in the place of old one. (’30) 1930 Mad W N 65S 
(672, 673) (DB). 

[18] Agreement to give time for the payment ot 
money due under a pro-note is operative in India. (Vol 
4) 1917 Mad 639 (540) ; 39 Mad 129 (FB). 

[19] Acknowledgment of existing debt does not 
change nature of debt or operate to create a new debt. 
(1891) 14 Mad 258 (262) ; 18 Ind App 37 (P C) * (Vol 
29) 1942 Pat 170 (174) (D B). (Writing containing de- 
tails of account and amount due, signed by the debtor — 
Debtor mentioning therein that he is giving certain 
documents on credit or in lieu of dues and dues men- 
tioned as fully satisfied— Writing held only acknowledg- 
ment and not complete discharge of debt or new 
contract under S. 62.) © (Vol 26) 1939 Pat 323 (328)'^ 
(DB). (Two persons forming partnership borrowing debt 
— Another person subsequently joining them and form- 
ing new partnership and signing hatchitta account book 
in respect of debts prior to his joining. Held, that the 
acknowledgment did not imply a promise to pay and 
there was nonovation.)©{Vol 20) 1933 Lab 174 (175) © 
(Vol 19) 1932 Oudh 49 (60) ; 7 Luck 313 (D B). (Ac- 
knowledgment does not create any new right of action 
but only enlarges the time.) © (Vol 7) 1920 Nag 244 
(244). (Mere Buzu Khata unsupported by consideration 
does not form a fresh contract.) 

ISee also (Vol 16) 1929 Oudh 629 (529) (DB).] 

[20] Accounts settled between parties and certain 
sums acknowledged by defendant and entry made in 
plaintiff’s account books of defendants’ agreement to pay 
with interest-- Case held to be one of novation. (Vol 18> 
1931 Oudh 97 (98). ’ 

[21] Where there is an existing debt, and the pay- 
ment of it is secured by a deed intended to operate as a 
mortgage, there is no novation wiping out the pre-exist- 
ing personal liability of debtor. (Vol 13) 1926 Oal SIS- 
(518). 

[22] When mortgagor agreed to accept part of the* 
mortgage money by a certain period and actually ac- 
cepted It after that period there is no new" contract at 
the time of the acceptance of the part amount but there- 
is merely an acquiescence in the late payment. (Vol 11) 
1924 Pat 825 (829) (DB). 

[23] Lease by manager of joint family — Addition of 
coparcener’s name while getting it confirmed by widow 
of lessor on death of lessor does not operate as novation 
of lease* (Vol 12) 1925 Mad 919 (921). 
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Section 62 (contd,) 

[241 Where oae persoa executed a bond for a debt 
due by auothec and aiteswards came to a settlement 
that the latter shonld pay the debt by instalments, 
should execute mortgage for the balance and that de- 
fault in payment should malcc the latter liable as 
before : Held, that failure to carry on the settlement, 
though some of the instalments were paid, did not re- 
vive the former’s liability as it was absolved by the 
settlement ‘subsequent to the bond. (Vol 20) 1083 Lah 
464 (465) (DB). 

[25] If a ooutraot is clear and unambiguous, its true 
sfiect cannot be changed merely by the course of con- 
duct adopted by the parties in acting under it. Sneh 
conduct, if it is clear and unambiguous, may in certain 
events raise the inference that the parties have agreed 
to modify their contract, but short of that such conduct 
cannot have the eSeot of changing the operation of an 
unambiguous agreement, though it might possibly, in 
special cases, support along with other appropriate evi- 
dence, a claim for reotiheation. (Yol 25) 1938 P G 26 
(29) (PC). 

3. Novation by substitution of new party [1] 
To supersede a contract by another contra<‘t, all the 
parties to the drat contract must be parses to the second 
contract. (Vol 12) 1925 Mad 261 (263) ; 48 Mad 693 
(BB). 

[2] A person not a natty to a novation is not dis. 
charged from his liability under the original contract. 
;*ld) 21 Ind Gas 222 (223) (D B) (Burma) ( 03) 1903 
Pun L B No. 80, page 818 (319). 

[3] In each case the question is not only whether a 
new debtor has consented to assume liability but 
whether the creditor has agreed to accept his liability In 
substitution of the liability of the original debtor. (Yol 
^9) 1942 Cal 87 (90) ; 1 L B (1941) 2 Oal 237 (D B) © 
(Vol 81) 1944 Sind 205 (806, 207) : ILB (1944) Ear 208 
(BB) © (’03) 5 Bom L E 617 (617) (DB). 

[4] An assignment of contract to be operative must 
amount to a novation, requiring the consent of the other 
party to the contract. (1892) 16 Bom 441 (448). 

[5] If the promisor being requested by the promisee, 
agrees to pay the debt to a third parfy, the original con- 
tract is replaced by a new one and the original promisee 
cannot enforce bis claim against the promisor. The 
substituted contract is supported on this consideration 
uamely, tho original promisee’s forbearance to demand 
the payment from the promisor. (V ol 12) 1925 Nag 66 
( 68 ) 

[6] If a landlord came to Imow after the execution of 
the JsahUiyat that the tenant had allowed his brother 
un interest in the tenancy, that would not amount to 
novation. (12) 16 Oal L Jour 271 (278) (DB). 

[7] Befendant purchasing all property of plaintifiE’a 
debtor and agreeing to pay plaintiffs’ debt out of consi^ 
deration ~ Simultaneous agreement between plaintiff and 
defendant, latter admitting and accepting liability-*^ 
Plainti^ held entitled to decree against purchaser. (Yol 
1) 1914 Cal 129 (132) : 41 Cal 137 (DB). 

[8] A contract by the purchaser of a property to pay 
the whole or part of the consideration retained by him 
for payment to the vendor’s creditors can be enforc*-d 
by ibe the latter, though they were not parties to rhe 
contract. Basis of liability is not novation but purchaser 
in that case becomes a trustee for vendor’s creditors. 
(Vol 6) 1918 Cal 941 (941) (BB). 

[9] In a suit by A against B and C the plaint aver- 
red that certain amount was due to A from B and that 
O had undertaken to make the payment. It was alleged 
that 0 had intimated this fact to A but subsequently C 
withdmw his undertaking to pay to A as B had failed to 
pay him. Held that there was no novation within B. 62, 
All that C did was to assume responsibility to A on be- 


half of B and that later on G resiled from this under • 
taking. (Yol 20) 1933 Lah 335 (335). 

4. Cross contracts. — [1 In “cres*^ contracts” tho 
second contract does not operate to extinguish the first 
contract completely nor is it effective as a novation. 
The two contracts aie distinct and separa'e and inten- 
tion of parties only to pay differences does not extin- 
guish them. (Yol 12) 1925 Sind 144 (146) : 20 Sind LB 
335. 

[2] ^^here there are two contracts, one for sale and 
the other for purchase of the same amount, of the same 
class of goods, o. one hundred bales of cotton for 
settlement on the same day, the obvious intr-ntion of 
the parries is that the contraota should not he carried 
out according to their terms bur should be treated as 
balancing each other. In such a case, generally speaking 
the parties intended that the contracts shall be cancel- 
led, and that In lieu of the existing contracts, there 
shall be a fresh contract under which one party has to 
pay and the other to receive on the due d te the diffe- 
rence, and neither party is to insist on the orit^inal con- 
tracts being c>irr5ed out acj‘ording to their terms. The 
Court may readily inter such a fresh contra ‘t, eithet 
from the tern s of the instruc ions for the second con- 
tract in referring to an intention to close the firat con 
tract, or from the manner m which tbo contract^ have 
been dealt with in the books, e. g., by tit-aring the fi»st 
two contracts ao cancelled, and replaced by a liability 
to pay or a light to recen:e the difference, or by other 
s ifcient evidence. But, the liability to pay or receive 
the difference on the contracts would otily arls^‘, in the 
absence of agreement to the contrary, on tho day fixed 
for the performance of the original contracts. (Yol 21) 
1934 Bom 91 (92) (DB). 

5. Agreement to substitute in future. — [1] In 
order to operate as a novation under S 6 the new con 
tract must involve present supersession or extinguish' 
ment of the liability arihing under the old contract. A 
mere agreement between th^ parties to effect such a 
supersession or extinguishment at n future date cannot 
constitute novation. (Yol 15) 1928 Nag 289 (289 29o) ©i 
(Yol 23) 1936 Lah 476 (477) © (Yol 16) 1929 AU 503 
(503) : 51 All 799 (DB) 

[See also (Yol 26) 1933 Nag 224 (224) : I L B (1941) 
Nag 464 © (1888) 1888 Pun Be No. 66, page 167 (169) 
(BB). (If theie is no completed “c'i» tract”, the other 
Xmrty is entitled to rescind it and to revert to the for- 
mer consideration under the old contr-*eT.)] 

6. Section 62, whether applies after breach ofc 
original contract. — [1] Sedion 62 contemplates that 
the original contract subsists and that rhe par tit s have 
agreed to replace it by a new r*ontract If there is a 
breach of the original contract S 62 does not apply 
(Yol 3) 1916 Mad 823 (824) (D B) © iVol 29) 1942 Cal 
87 (90> : I L B (1941) 2 Cal 237 (D B) © (Yol 2b) 1939 
Bang 413 (415). (Action 62 pro-suppo'tes that the 
original contract is still capable of performance.)© v 1888) 
15 Cal 319 (325) (DB) 

ISee also (1936) 63 Cal 194 (201, 202). (’Parties to 
a contract’ ordinarily signifies partif^s to an existing 
contract rather than parties to a con raot that has 
already been discharged Thero is, however, difficulty 
in applying this principle to a debi.] 

[See however (Yol 33) 1946 Nag 148 (150) : I L B 
(1946) Nag 36 (DB) i 

[But see (Vol 9) 1922 Mad 314 (316, 316; ; 45 Ma4 
180 (DB) (The provisions of S 62 apply to cases of 
substituted agreement after the breach of the originsl 
contract as well as to of substituted agreements 
prior to the date of performance under the oiiginal 
contract. The Common Law Buie, that there can be no 
accord and satisfaction after tb© breach of the original 
contract is by tho *^nactm6nt cf S. 62 departed from.)} 
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[2] I£ after a breach o£ contract parties enter in^o 
a new contract to settle the amount of damages suSezed 
m the breach of old contract, cause of action on the old 
contract is wiped out and the plaintiSi can only sue on 
later contract (Vn5 10) 1923 All 518 (519^ : 46 All 472 
(DB)fJ«(Voi 10) 1923 Nag 332 (333). 

[3] The effect of non payment of ohe mortgage money 
within the stipulated period is merely to furnish a cause 
of action to Ibe mortgagee to sue on the mortgage; the 
moitgaga ramaina in force so long as it is not discharged 
and until this is done, it can be substituted by a new 
contract. iVol 26) 1939 Pat 477 (488). 

7 Invalid novation — Effect — [1] Novation 
means the wiping nut of the original contract as well as 
the creation of a n^w valid contract If the new agiea- 
ment is invalid it cannot serve as novatio, and the 
original comratt continues unless the rights thereunder 
are expressly abandoned. (Vol 12) 1925 Nag 26 (26, 27, 
28)*iVol 33) 1946 Nag 260 (261) : ILE (1946) Nag 600. 
(In order to C( nstitute novation, there must be a new 
contract and not mer‘ ly a new agreement, i. e., there 
musi be a new entoreeahle agreement )'J'(Vol 28) 1941 
Mad 772 (779) ; I L E (1942) Mad 95 (FB). (Pro-note 
executed by a person renewed by him after his adjudica- 
tion as insolvent and before discharge — Creditor can sue 
on the original pro-note )«i'(Vol 24) 1937 Lah 816 (818) 
««(Vol 24) 1937 Nag 104 (104) : I L E (1937) Nag 353* 
(Vol 17) 1930 Lah 985 (989) : 12 Lah 239 (DB) * (Vol 
16) 1928 Mad 1201 (1203) : 62 Mad 465 (DB *(Vol 14) 
1927 Nag 83 (84) (Earlier mortgage sub-^tituted by sub- 
sequent morigago — Subsequent mortgage invalid for 
STant o£ legal attestation — Mortgagee can fall back on 
earlier mortgage pr wided his rights under it are not 
otherwi o barred )* Vol 8) 1921 Lah 80 (80, 81) : 2 Lah 
328 (DB). (Defendant executed a bond in favour of 
plaintiff for a certain amount. ’Afterwards defendant 
executed a lease of bis land in favour of one A anti 
tensioned to the plaintiff the righr to recover the lease 
money. Defendant failed to deliver possession of the 
^eaaed land to A and the scheme for payment of the 
bond dtbt fell through.' Heldf plaintiff could sue on his 
orig.nal bond )* Vol 7) 1920 Mad 352 (353) (DB)*(Vol 
3) 1916 P C (58 {70} : 44 Ind App 60 : 39 All 17$ (PC). 
(Subsequent mortgage in lieu of a prior mortgage>»Sub<* 
sequent u ortgage found invalid — Bovival of right of 
suit on prior mort^jage.) * (1912) 14 Bom L E 26 (29) 
(DB). (Mortgage deed executed in consideration of pre- 
vious bonds, ui registered and hence unenforceable. 
Promisee is entitled to sue on original bonds j*il910) 6 
Nag L E 164 (166, 16 ). (Lease intended to supersede 
mortgage— L* ase found to be inoperative, suit on mort- 
gage not barred ) 

[2] Where plaintiff sued defendant for a certain 
amount for which the defendant had executed a sarkhat 
bearing an unooliteratt d one-anna stamp and there was 
no promise to pay contained in the sarkhat^ but there 
viras only an at-knowledgment that a certain amount had 
been borrowed ; B eld^ that if the plaintiff was able to 
prove altunde by oral evidence that the defendant bad 
the mont*y then he was entitUd to a decree. (Vol 14) 
1937 All 503 (504). 

[3] When an oral agreement is subsequently embodied 
in a deed unenforceable due to improper stamp, the 
•i reditor cannot f-»ll back on the oral agreement, (vol 26) 
1939 Lah 266 (267) (DB). 

[4] To effect novation, contract substituted must be 
capaolo of enforcement in law. ( 12) 16 Oal L Jour 264 
(268) (DB). 

[8c^ aUo (Vol 17) 1930 Pat 442 (450) : 10 Pat 68 
(DB). (S 62 cannot deprive promisor of any benefit 
nnder B. 6, Begulation 3 of 1872.)] 


8. Negotiable mstrument Invalid — Whethei 
plaintiff can fall back on original consideration — 

[1] Where thf^.e is a pre-existing doht cr iiahility and a 
promissory note t b 11 of exchange is passed in respect 
of it the plaintiff can fwll back on rhecnginal con^dera- 
tion if fer any lea^on the new contract iails. (Vol 20' 
1933 Pat 575 (576) : 12 Pat 862 (FB) * (Vol IH) 1931. 
Nag 113 (115) • 27 NagL E 53*(Vol 16) 1929 Sind 164 
(164) * (Vol 15) 1928 Mad 12 S a243) (DB) * Vol 13) 
1926 Lah 356 (357) : 7 Lah 206 (DB) * (Vol iO) 19 >3 
Bang 254 (256) : 1 Bang 121 DL *( 12) 8 Kag t E 7 
(8, 9)*( 03( 1903 Pun Re N >. 7, prge 26 (28)*('97) 1897 
Pun Be No 71 page 326 (32S), 

[2] The execution of a promissory note in satisfaction of 
a debt does not necessaniy mean that original debt is 
extinguished but the note may operate as a substitute 
for that debt and the original debt is kept in abeyance 
pending the discharge or oi her wise of the promissory 
note. It is however certainly open to parties to treat the 
original debt as dischargf'd and substituiie therefor the 
obligation U' der the promissory note. (Vol 10) 1920 
Mad 317 (318) : 46 Mad 415 (i*B)*(YgI 16) 1928 I^h 
424(425) (Each ease has to be decided on its own facts, 
the question being whether a new contract was sii^sti' 
tuted 01 * whether a hundz was given in couiso of perfor- 
ming the piior contiact and in tho latter ense the 
creditor tan fall back -'n the original transaction )*( 11} 
9 Ind Ca^ 896 (897) S nd). 'A pro-note accepted in full 
satisfaction of a claim debars the plaintiff from 
bringing a suit on the original claim though the defm- 
dants by sub-equent fraud on tbelr part might have 
made the pro-note mva id ) 

[3] The giving of a hundi in payment of the price of 
goods sold operate as a payment, only if the Ivund^ is 
honoured and that if the hv zd^ is dishonoured the right 
to sue OB the original chush i ! aetkon is revived; but il 
another hwndi 's substituted, it would ope^'-ate as dls- 
oharge of the first ono only i5 the new contrxet could be 
legally enforc-d failing which the plaintiff can faU back 
on the first /i?ww2i. (Vol 9) 1922 Lah 56 (57). 

[4] Renewed promissory note inadmissible in evidence 
for want of proper stamp— Plaintiff can fall back ou old 
note (Vol IB) 1931 All 560 (562) (DB). 

[6 The following views are held as regards the question 
as to whether where the giving of a bill of exchange or a 
promissory note is contemporaneous with the loan the 
plaintiff can sue for. the original debt if the new con- 
tract fails. 

(a) When a loan has been granted on the security of 
a neg >tiabl8 instrument, there is no cause of action 
independi^nt of the negotiable instrument itself, and 
when that negotiable instrument is imtdmissLble in evi- 
dence the suit must fail (Vol 14) 1927 Lah 89 (90) 
(DB)*(Vol 22) 1“»36 Mad 23 ^24) ; 58 Mad 261 (DB)* 
(Vol 13) 1926 Pai 432 (4-12) 

(b) Where money is lent and at the same time a 
promissory note is given therefor the creditor can j^m 
for the money due on the original contract of loan 
(Vol 12) 1925 Bang 37 (38)*(Vol 32) 1945 Oal 268 (2^5) 
(DB)*(Vol 14» 1927 Mnd 378 (378)* Vol 14) 1927 Rang 
169 (160) (DB) (In a suit baaed upon a hund%, which* 
being insuffioiently'stamped, is not receivable In evidence, 
the plaintiff can dlsreisard such kundi and can treat it 
as an agreement to pay the money had and received.)* 
(Vol 13) 1926 Mad 1148 (1150). 

(c) The question depends on the facts and circum- 
stances of each case. The instrument may be given only 
as a collateral security or conditional payment. If the 
obligation to pay is proved to exist independently of the 
instrument the plaintiff can sue 'the defendant. (Vol 
23) 1936 Nag 226 (228) (DB)*(Vol 16) 1929 All 264 
(256) : 61 All 530 (DB). (If a knndi is an embodiment 
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of the ^hole of tbe contract between the parties, it is 
effective as novatio and if inadmissible, no evidence 
aliunde is possible while if it does not embody whole 
contract it is not effective as novatio.) <£< (Yol 15) 1928 
All 371 (376) : 50 All 839 (SB)®i(Vol 14) 1927 Bom 437 
(437, 438)®>(Vol 10) 1923 All 529 (530) (DB)* (Vol 8) 
1921 Pat 317 (318) (DB)ia&(Vol 8) 1921 Sind 80 (81) : 15 
Sind li R 135 (DB). 

9. Alteration of documents— Effect. — [1] The 
rule relating to tbe effect of material alterations in a 
deed is that, if an alteration (by erasure, interlineation 
or otherwise) is made in a material part of a deed after 
its execution, by or with the consent of any party thereto 
or person entitled thereunder, but without the consent 
of the party or parties liable thereunder, the deed is 
thereby made void, (Vol 27) 1940 P C 160 (163) : ILR 
(1940) All 625 : ILR 1940 Kar (PC) 287 : 67 Ind App 
818 (P 0)'$'(Yol 23) 1936 Lab 1016 (1018). (Rule does 
not apply to documents which are mefely evidence of 
the pre-existing liability .)>£<(Vol 20) 1933 All 443 (449) 
(BB). (A change of date of a document is material 
alteration avoiding document.) 

[2] The deed materially altered no longer continues 
the same deed and no person can maintain an action 
upon it. (Vol 30) 1943 All 24 (25) : ILR-(1942) All 938 
(BB)«3&(Vol 27) 1940 Pat 245 (246, 247) (BB) ® (Vol 20) 
1933 Cal 196 (197). 

[3] Any material alteration in an instrument even 
with the consent of the parties vacates the original 
instrument and makes it a new instrument. (Yol 6} 
1919 Low Bur 45 (46). 

[4] Where the alteration makes no material change 
as regards the rights of the parties, the party is entitled 
to sue on the instrument, (vol 26) 1939 Cal 181 (182)4i 
(Vol 32) 1945 Lah 177 (179) (DB) (Vol 26) 1989 Lab 
486 (487, 488)'a&(Vol 28) 1936 Lah 659 (659), 

iSee also (Vol 21) 1934 Lah 543 (544) (DB).] 

[5] Where there has been a material alteration in the 
document, which is fraudulent, the Courts will not allow 
the plaint to be amended and the plaintiff to fall back 
on the original cause of action but where the alteration, 
though material, is innocent and tbe plaint is based on 
the original cause of action as well as on the altered 
document the claim, if properly proved, can be allowed 
on tbe original cause of action. (Vol 17) 1930 Bom 
66 ( 68 ). 

[6] An alteratibn made in good faith to carry out tbe 
original intention of tbe parties does not vitiate the 
instrument. (Vol 32) 1945 Lah 177 (179) (BB). 

[7] The defendant executed a mortgage bond to tbe 
plainti:^ in 1919. Subsequent to this, a simple bond was 
executed in 1922 for the balance, then owing under the 
bond of 1919, The plaintifi sued on the bond of 1922 
but the suit was dismissed on tbe ground that the plain* 
tiff bad materially altered the terms of the bond. The 
plaintif then sued on the original bond of 1919 : 
MMj that the execution of the bond of 1922 was a 
novation of the contract embodied in tbe bond of 1919, 
and the fact that the plaintiff had, by bis own act, 
rendered the bond of 1922 invalid could not have the 
eSeot of reviving the mortgage bond of 1919 and the 
suit was, therefore, not maintainable. (Vol 18) 1931 
AU 825 (326) (BB). 

[8] Suit on hand-note — Hand-note found tampered — 
No cause of action independently of hand-note— -Decree, 
held, cannot be awarded even if tbe defendant admits 
the debt, (Yol 24) 1937 Pat 572 (573, 675) : 16 Pat 527 
(BB). 

[9] No decree can he given on any previous oral 
agreement, (Vol 10) 1923 Lah 628 (629). 


[10] Any alteration or interpolation appearing on 
the face of a document is presumed, in the absence of 
evidence to the contrary to have been made before the 
execution of the deed. The burden of proving that the 
interpolation was made later on would lie upon the 
contesting executant, more particularly when the deed 
was registered with the interpolation in question already 
in it. (Vol 32) 1945 Lah 177 (179) (DB). 

[11] A contract note, relating to certain shares, was 
originally drawn in the plaintifi’s favour. He requested 
the defendant, a share-broker, to delete his name from 
the note, so far as certain shares were concerned, and 
to substitute for it tbe name of another person H. A 
fresh contract note relating to these shares, was made 
out in the name of if, and sent to "him by the defen- 
dant. The defendant admitted this, but maintained 
that the transactions relating to these shares were 
entered into by him not for If, but for tbe plaintifi, 
and that tho plaintiR was liable in respect of them ; 

that the onus rested on the defendant of showing 
that despite the altered terms of the contract note, the 
plaintiS remained liable to him in respect of the tran- 
sactions in tbe shares, and that the Court would require 
very strong evidence'to discharge that onus. (Vol 22) 1935 
P C 93 (94) (PC). 

10. Consideration under S. 62. — [1] Section 02 
does not require any further consideration for the vali- 
dity of the substituted contract than the putting an end 
to the obligation under the original contract. (Vol 5} 
1918 Mad 297 (299) (DB)‘i'(Vol 30) 1943 P C 147 (153) : 
ILR (1944) Kar (P 0) 85 (P 0), (Novation constitutes a 
good consideration for a fresh promise.) ©(Vol 29) 1942 
Cal 87 (90) ; ILR (1941) 2 Oai 237 (DB) ©(Vol 18) 1931 
Had 200 (202). 

[2] Plaintifi filed a suit for Rs. 810 — Defendant-^ 
pleaded a reference to arbitration, under which award 
was made for payment of Bs. 400 with annual instal* 
ments of Bs. 60 — HeZd, settlement of a dispute was a 
valid consideration and S, 62 applied. (Vol 21) 1934 
Lah 163 (1) (163). 

[3] A mere promise by a creditor, made at the request 
of his debtor, to forbear from suing him is regarded as 
a voluntary promise and is of no effect. (Vol 1) 1914 
Lah 121 (128) ; 1914 Pun Re No. 4 (DB). 

[4] Section 63, Contract Act, would be applicable 
only if it were merely a ease of an extension of time. 
Where a mortgagee not only gives further time to tho 
mortgagor but enters into a new contract for the trans- 
fer of property, in payment of the outstanding mort- 
gage debt, there is a substituted contract and B. 63 hap 
no application. Such a case is governed by S. 62, and 
tbe agreement would not be binding if it is not sup- 
ported by consideration. (Vol 18) 1931 All 589 (692) 
(DB). 

11. Burden of proof. — [1] When a i)arty wants 
to make out a case of novation, he should plead the 
necessary facts to found novation, and state what was 
the original contract and in what way it has been re- 
placed by a new contract. (Vol 28) 1941 Nag 100 (102) : 
ILR (1941) Nag 144 (DB) © (Vol 26) 1939 Pat 477 (486) 
(DB). 

[2] Burden of proof of the fact that there has been, 
by consent of parties, a departure from the terms of the 
original contract is on the person asserting it. (Vol 22> 
1935 Cal 347 (363. 854) : 62 Cal 175 (DB). 

12. Limitation. — [1] Novation of contract give^ 
a fresh and independent cause of action, and limitation 
begins to run from the day on which new promise is 
broken. (Vol 12) 1925 Oudh 632 (632): 29 Oudh Gas 24. 
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Prmnim may dispense 
with or remit performance 
of pro^nise. 

which he thinks fit. 


63. Every promisee may dispense with or remit, wholly or in part, 
the performance of the promise made to him, or may extend the time 
for such performance,® or may accept, instead of it, any satisfaction 

Illustrations* 


( a) A promises to paint a picture for B, B afterwards forbids him to do so, *1 is no longer bound to perform 
Jie promise. 

(b) A owes B, 3000 rupees. A pays to B, and B accepts, in satisfaction of the whole debt, 2000 rupees paid 
at the time and place at which the 5000 rupees were payable. The whole debt is discharged. 

(c) A owes B 5000 rupees. 0 pays to B 1000 rupees, and B accepts them, in satisfaction of his claim on *4. 
This payment is a discharge of the whole claim.h 

(d) A owes JS, under a contract, a sum of money, the amount of which has not been ascertained. A^ without 
ascertaining the amount, gives to i5, and jB, in satisfaction thereof, accepts the sum of 2000 rupees. This is a 
discharge of the whole debt, whatever may be its amount. 

(e) Ao'^tsBi 2000 rupees, and is also indebted toother creditors. A makes an arrangement with his 
creditors, including JD, to pay them a ® [composition] of eight annas in the rupee upon their respective demands. 
Payment to B of 1000 rupees is a discharge of B’s demand, 

[a] But see S. 135. [b] See S. 41. [c] Suhsiiiuted by the Amending Act. 1891 (12 [XII] of 1891), S. 2 and 
Sch, 2, for “compensation.” 


SECTION 63— Synopsis 

1. Applicability and scope. 

2. “Promisee.** 

3. “Dispense with or remit.** 

4. Extension of time. 

5. “May accept instead of it any satisfaction.” 

6. Necessity for consideration. 

Evidence. 

8. Composition with creditors. 

1. Applicability and scope, —[1] Section 63 con* 
atitutes a wide departure from the principles of the 
English Common law and those principles cannot be 
relied on to interprete the section. (Vol 33) 1946 Bom 1 

(6)(DB)*(Vol 29) 1942;Cal 87 (91):ILE (1941)2 Cal 237 
(DB)*(Vol 20) 1933 Bom 245 (250) (DB). 

[2] Pre-existing agreement, as under the English 
law, is not necessary for the promisee to do any of the 
acts mentioned in this section. (Vol 1.5) 1928 P 0 99 
(102) : 9 Bah 610 : 55 Ind App 154 (PC). ((1904) 28 
Bom 66 (71, 72), Overruled.) ^ (Vol 30) 1948 Cal 181 
(184) : ILB (1943) lOal 101 (DB). 

[3] Section 63 does not apply to the oto of a substi- 
tuted contract. (Vol 18) 1931 AU 589 (591, 692) (DB)* 
(Vol 18) 1931 Kad 636 (638, 639) : 54 Mad 889 (DB). 

[4] Section 63 does not apply where the parties stand 
in the position of decree-holder and judgment-debtor. 
(Vol 1) 1914 Cal 697 (700) (DB). 

[5] Agreement made after breach of contract may be 
enforced. (Vol 33) 1946 Nag 148 (160) ; I L B (1946) 
Nag 36 (DB)'$'(Vol 16) 1929 Sind 163 (153); 23 Sind LB 
294 (DB). 

[6] B^tion 63, Contract Act, has nothing to do with 
the interpretation of S. 92 of the Evidence Act. (Vol 17) 
1930 All 721 (723) ; 53 All 157 (PB). 

[7] Section 55, Presidency Towns Insolvency Act, 
overrides S* 63, Contract Act, in insolvency matters. 
(Vol 22) 1935 Mad 1009 (1011) ; 58 Mad 702. 

2. “Promisee.** — [1] Suit on promissory notes 

executed by defendants’ father and their separated 
brother— Pather dying pendente Uie — ^Defendants also 
impleaded and decrees obtained— Defendants ex^uting 
promissory note in consideration of the plaintifi not 
executing the decrees or filing suit against them and 
agreeing to assign the decrees in payment to defen- 
dants — Subsequent notice rescinding agreement as de- 
fendants failed to pay — he could not do so, so 

long as the decree was in force and capable of execution 
and that he was not a promisee within the meaning of 
this section to take advantage of it. (Vol 22) 1935 Bom 
225 (227) (DB). 


3. “Dispense with or remit.** — [1] Promisee is 
not bound to accept part performance of a contract. 
(1921) 3 Lab L Jour 141 (144) (DB). 

[2] A claim which arises, not out of any promise, 
cannot be claimed to have been remitted or dispensed 
with. (Vol 81) 1944 Nag 122 (123) : I L R (1944) Nag 
327. 

[3] Dispensation should be by a voluntary conscious 
efiort — Mere omission to assert does not amount to dis- 
pensation of the performance — Even negligence does 
not amount to it. (Tol 33) 1946 Bom 469 (476). 

[4] Actual remission and not mere agreement to 
remit is permitted by the section. (Vol 16) 1929 Mad 
794 (799) ; 58 Mad 127 (DB). 

[5] Conditional remission is not entoroeable under 
the section. (Vol 2) 1915 Mad 1144 (1145) (DB), 

[6] A notice to promisor that, if he did not perform 
a certain act the contract will be cancelled, does not 
operate as a rescission of the contract. {Vol 16) 1929 
Nag 321 (324) : 26 Nag L B 88 (DB), 

[7] Promisor or his assignee, though not party to 
agreement, oan take benefit of release, (Vol 18) 19BX 
Bom 123 (124) (DB), (Release in favour of one member 
of firm, operates as absolute release in favour of the firm.) 

[8] Remission by person on verge of insolvency, 
without consideration is not operative against O&lal 
Receiver— Section 63, Provincial Insolvency Act, invali- 
dates it. (Vol 27) 1940 Mad 737 (738) (DB). 

[9] No suit lies for the recovery of the amount re- 
mitted when a remission had been made and communi- 
cated by the creditor to the debtor. (1911) 9 Ind Cos 
763 (764) : 9 Mad L Tim 270. (19 Mad. 391, Folk) 

4. Extension of time.— [1] Time of performance 
of contract cannot be extended without mutual consent. 
(VoMO) 1923 Lab 117 (119) (DB) (Vol 1) 1914 Mad 
673 (574) ; 87 Mad 412 (DB). (Time cannot he extended 
without consent of promisor to claim heavier damages.) 

t23 Party choosing contract as broken, and resale 
ordered — Promisee postponing the date of resale for 
want of bidders — There is no extension of time and 

S. 63 does not apply. (Vol 20) 1933 Mad 704 (706). 

[3] A creditor can extend the time under S. 63 
even after expiry of time for performance. (Vol 18) 1931 
All 589 (592) (DB). 

[4] Mere forbearance to sue or to give notice of rescis- 
sion does not amount to an extension of time for the 
performance of a contract. Extension can be granted 
only at the request of the promisor. Nor does ne^igenoe 

‘ iresult in extension of time* (Vol 33) 1946 Bom 1 (5) 
(DB) 
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[6] Ultimate agipfuaeut to estend time — Gaps be- 
tween inter vening agn^nimts to extend time since the 
expiry of date in the original contri ct — The gaps are of 
no importance — Final agrpement to extend the time 
alone is neceBsary under tho section. ^Vol 33) 1948 Bom 
429 (432) VDB). 

[6] Written agreoincnt, collateral to promissory note, 
postponing time lor vayn»©nt is ^ahd and eniorceabie* 
(Vol 4) 1917 Mad 589 (540) ; 39 Mad 129 (FB). 

[7] C3alcnlation of damages for breach of contract, 
where time bas been extended, is to be made from date 
of extension and not from origmal date. (Vol 9) 1922 
P C 178 1180) : 4S Ind App 175 j 43 All 257 (PC) © 
fVol 80) 1948 Bom ‘^29 (235). 

[8] By mero extension of time for delivery, the con- 
'uiact does not neee!^sarlly become a new contract, but 
iihe promisee gets cenain rights under S. 63, Contract 
Aoi. (Vol 1) 1914 Cal 294 (298) : 41 Cal 35, 

S, ®‘May accept instead of it any satisfaction.” 
— [IJ 1 romiseo may accept ai*y satisfact on, but until 
the satisiaction agreed upon remains txecut«>ry, the 
original cause of action is not disthaiged — But where 
the promisee accepted the promiae itself in satisfaction 
the originnl cause of action is immediately discharged. 
(Vo2 33} 1946 :S5a3 148 (150) : 11 R <1946) Nag 36 (DB) 
©(1922) 66 Ind Cas 812 (813) (DB) (Pat), Contract of 
marriage according t > which tilaJs nmnoy was paid by 
pJaintifi to deienoant— Dtfendaat refusing tbe u arriage, 
returnir»g part of money and promising to pay balance 
shortly — Suit for h lance and damages — Held that 
tibe plaintiil nevir intended to accept ihe promise in- 
stead of ibo performance of the contract.)©(1908) 4 Low 
Bur Rul 366 (367). (Cr* ditor agreeing to part payment, 
in full satisfaction, on condition debtor paid the amount 
within a date or conveyed certain properties— There is 
no satisiaction and discharge of original debt until 
eitber of the things done before the time.)© 1888) 15 
Cal 319 (326, 327) (DB). (iSubseguenfi aiTangement 
aft* r due date agreeing to lahe part of dues on bond in 
cash and part m the hbape of fresh bond — Creditor not 
ii tending to accept the bare promise by debtor to pay 
and execD'© the bond— there was no discharge of 
the original debt.) 

[2] Accord and satisfaction imply an agreement to 
take the money, in sati- taction of the claim, in respect 
of which it is sent, which must be evident from an 
actual agreement betvrten tbe parties or from the con- 
duct of one of the parties. Thereiore, mere retaining of 
tbe money sent by promisor does not imply satisfaction. 
(Vol 9) 1922 All 461 (46rf) : 44 All 71S (DB). 

[3] Before a party can be &aid to accept something 
other than the performance stipulated for, in satisfac- 
tion of ihe contract it shcmld be open to him to refuse 
snob satisfaction and to insist on performance ot the 
CO* tract in accordance with its teims. ( 37) ILR (1937)1 
Cal 757 (763). 

[4] Tbe fact that remission was made under an oral 
agreement will not prevent tbe di'^ebarge taking effect 
under B 63, indei endently of snob agreement, which is 
not illegal. (19h8) 26 Mad 195 (196). 

[5] Agreement to accept a furiiier part payment, in 
addition to the one niade at the time, in full sHtisfac- 
tion ib vahd, (1913) 20 Ind Cas 544 (545, 646) (DB) 
(Oudb). 

[6] Promissory note taken to reimburse loss on 
breach of contract for salt— hecMpt for one of the pay- 
ments under it stating ibut wh^le amount is r^ovi^rable 
if not paid within a partkular time — Held there was 
no agreement reviving original cause of action. (Vol 18) 
1931 Bang 189 (190). 


[7 Agreement to sell property in sat^faction of debt 
may operate as a discharge of the debt if that is the 
intention of parties. (Vol 31) 1944 Mad 218 (220) s ILR 
(1944) Mad 742 (DB) 

[8] Where a creditor discharges a person from hi& 
liability under a pronote, directing the debtor to apply 
the sum lor a particular purpose tho dischwrge operates 
as a dibcharge of the noie. (Vol 8) 1921 Cal 480 vl8l5 
(DB). 

6. Necessity for consideration. — [1] In a ease 
falling under S. 63, no fiesb consideration is necessary, 
(V. 1 18) 1931 All 639 (592) <DB) © (Vol 33) 1946 Bom 
469 (476j©(Vol 30) 1943 Cal 181 1184) ; ILB (1943) 1 
Cal 101 (DB)©(Vol 26) 1939 Rang 84 (86) lw38 Rang. 
L R 660 (DB). [Held (Vol 15) 1928 Bang 144 : 6 Rang 
191 impliedly overruled by (Vol 15) 1928 Pi 99 55 Ind 
App 164 ; 9 Lab 510 <PC).)© (Vol 17) 1980 Hnd 199 
(2ii2) (DB). (Section 62 need not be invoked for its 
enforcement.)© (Vol 16) 1929 Nag 137 (138). (Agree 
mont to extend time)©(Vol 14) 19^7 All 451 (462) ; 49 
All 599 (DB)©(Vol 7) 1920 Cal 403 (465) ; 47 Cal 537 

I (DB) (Dower debt may be reli? guisbed without consl- 
deration.)©(Vol 2) 1916 Mad 638 (538) ; 15 Cri h JoUii 
694. (Under S. 63 no consideration is necessary to forge 
a portion of rent pa j able. )©( 1911) 84 M»d 156 (158' 
(DB)©(1896) 20 Bom 636 «644) iDB) © (1896) 19 Mad! 
398 (403), (No consideration required for extending 
time ) 

[2] Where there is no actual dispenbJitbiii or romis 
sion, but an agreement to remit in future, conv^ideration 
is necessary for such agreemeni (Vol 30) 1943 Cal 181 
(1H4) : ILR (J948) 1 « al M (DB)©(Vol 26) 1939 Mud 
688 (68 0 (DB)©(Vol 2.^) 1935 Rang 188 (189) (DB). 

7. Evidence.— [1] Though an agreement to extend 
time cannot be proved by oral evidence, where the 
mortuage is in writing satisfaction of part of tho debt by 
payment and balance of remisnion can bo proved by 
oral evidence. (Vol 17) 1930 All 721 (723) : 53 All 157 
(FB)©(Vol 16) 1929 Mad 794 (797, 798) . 53 Mad 327 
(DB). 

f2] Assignment of deereo — AgUeementi ivciting cer- 
tain sum as consideration— Part of tbe amount -bowL 
as received was only paid — Suit for balHUco— Defendant 
should be allowed to prove orally, in rebuttal of his 
claim chat the part not paid was never intended to he 
paid where the plainiiS > allowed to provf orally tha^ 
only part was received. (Vol 13) 1926 Mad 35 (36) (DB) 
(Reversing (Vol 12) ly25 Mad 660 ) 

[3] Conduct of party n ay be oviden^ e of waiver by 
a party of bis rights unde ' a contract. (1922) 64 Ind 
Cas 461 (469) (Nag). 

8. Composition with creditors. — [1] A composi- 
tion is an arrangement between the compounding 
del tor and all or some of the cr ditnrs by which the^ 
cerditoz'- agree expressly cr impliedly with tho debtor 
and also with each other to uGcepi from tbe debtor 
lessor amounts in full satisfaction oi «he amounts due. 
(Vol 26) 1938 Lah 769 (771, 772) (DB). 

[2] Composition d«-ed~ Every creditor need not exe- 
cute deed — Signifying aoguiesceneo by other m^ns is 
sifficient- But he <anno simply stand b> idly. (Vol 25) 
1938 Mad 194 (201) (DBj©,Vol22) 1945 All 441 i442). 

[3] Defendant entering in lo composition with credi- 
tois, including plamtifib— Plamtifih general agent re- 
fusing to accept payment at co uposmon rate Other 
creditors paid at that rate — Plaintid*s firm o«nnot re- 
sile from the arrangement. (Vol 20) 1933 Oudh ><61 
(362), 

[4] As to discharge oi surety when creditor oompoundd- 
with, gives time to, or agrees not to sue, piacipaX 
debtor, m S. 135. 
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64 WheB a person at wbcsa optioa a contrast is voidable rescinds i:, ^bt otner party tneretc 
Const'qmnces of rscms- need aot perform any promise therein contained in which he is promisoi . 
si^m of vtidaole contact, 3;jja party rescinding a voidable contract shall, if ho have received any 
bei.efit thereunder from another party to such contract. T*e3to^e such ben^^Qt so far 5>^ay be, to 
the person from whom it was received/ 

[a] Sea Seotion 75, 


SECTION 64 — Synopsis 

1. Scope and applicabihty. 

2. Contracts by minors and their guardians. 

3. Option to rescind. 

4. Restoration o! benefit received thereunder, 

1 . ' cope and applicability. — 31] principle 
^*on3 who seek*' equity must do equity** applies to person 
seeking lo sei aside voidable transfer — He mast reim- 
bmse pilor iranater o to thf* estent of ills loss. (Tol 9) 
1922 Cal 160 U51. 162) : 49 Cal 911 (DB) ^ {yd 18) 
1931 AIJ 201 (2(»2) ; 52 All >i31 ‘DB) 

[2] The principle on which Ss 64 and G3 i’csfc is not 
confined to cases esprestl^ included in elthe,.’ of them 
and 10 that no man can at once treat the contract as 
avoided by him so as to resomo the property which he 
parted with under it and at the same time keep the 
money or other advantage which ho received under it. 
The rule is apphed a rule oi equity and good con- 
scieneo, iVol 19} 1932 Biad 303 (305) (DB). 

Itiee (1872) 14 Moo Ind App 53 (65) (PC),] 

[3] Section 65 shows Shat the contracts leferrud to 
(therein are voidnMe Ther afore, S. 64 is not limited to 
contracts voidable undci S,19 or SJ9A, (1910> 33 Blad 
876 (396) (DB). 

[4] A party who has '’‘‘put an end to * oontract under 

S. 39 is hab e u dei S. 64 to restoie any benefit received 
from She other party. (Vol 30) 1943 P 0 34 (38, 39) ; 
I D R (1943) Ear \VC) 80 : 1 L B (1948) 2 Cal 218 : 70 
Ind App 35 (PCjtS (Vol 9) 1922 Oadh 259 (263) ; 25 
Oudh Cas 169 (DB), ("'©etjon 64 apphes to nil oases of 
voidable contracts, wheUier voidable under S, 19 or by 
reason of breach under S. 39.) 

[5] Under mutual mistake of fact each party must 
return benefit derivt'd through other’s mistake. This 
principle is not lim ted to S 64 and B. 65 only. (Vol 9) 
1922 Oudh 152 (166), 

[6] Where a per^ol^ agrees to advance monies to 
an »thcr from time to time upto a certain limit with 
object of financing litigation by latter, but fails or 
refuse- to pay toe full amount, ha is nevertheless 
entitled under S. b4 to a refund oi the amount actually 
advanced by him, (Vol 6) 1919 Mad 718 (728) (DB). 

[7] Suit on pro-note »gain'*t one dctendani with- 
drawn Decree Hgainst other — Subsequent compromise 
whtreby piainafi not to file suit against other or 
csiecute decree — 1 ro-note executed by other defendant 

Money od new note not paid — Suit thereon — EM, 
that the contract was not voidable under S. 64^ (Vol 22) 
1935 Bom 225 (227) (DB). 

[8} M either S. 64 nor S. 74 is applicable to a deposit, 
the stipulation for toi tenure of which in case of breach 
of contract is not one by way of ptn Ity. (Vol 31) 1944 
Mad 526 (627) ; I D B (1946) Mad 269 (DB). 

[9J Agreement to execute contract to Municipal 
Committee Agreement voidable as it was subject to 
approval of M nioipal Committee — Municipality res- 
cmdng coiitrai't — Efieot is to rtlewse the promisor 
from Mfiri'^rming any promise under the agreement, 
(Vol 22) 1935 Pesb 124 (125) (DB) 

[lu] Purchaser advancing money to vendor to pay 
oS encumbrances on property contracted to be pur- 
chased— ^ale n‘*t completed through purohnser’s default 
and therefore vernier rescinding contract- Vendor must 
restore the benefit received thereunder — No equitable 


charge is created under B 64 on uue prop<:Ji-y in iavou« 
of the purchaser for the amount sp.nt by the vendo 
i*or discharging the incumbrances as S 64 has nothing 
to do with the question o: charge. (Vol 14) 1927 Biad 
204 (206). 

[11] Life insurance — Fraudulent concealment of 
material facts by assured — Policy becomes void — 
Assured or his heirs cannot recover premiums paid even 
in ab-ence oi agreement as to forfeiture — Sections 64 
and 65, Contract Act, do not apply. (Vol 31) 1944 Mad 
281 (283, 284) : I L E (1944) Mad 842 (DB) 

2 Contracts by minors and their guardians.— 

[1] Sections 64 and 65 aro applicable only to contracts 
beiween competent parties, and not to cases, whero 
there IS not, and could not be, any contract; A contract 
entered into by a minor is absolutely void, and there- 
fore this section has no applichtion to contracts by 
minors. (1904) 26 Ail 842 ^3‘42) (DB^ 3* (1921) 60 Ind 
Gas 519 (520) (Lah )•& (190.-t) 30 Cal 539 (548) : 30 Ind 
App 114 (PC)© (Vol 23) 1936 Nag 15 (16) ; 31 Nag L B 
62 (Sup) (DB) (Pertson whose esiato is under superinten- 
dence of Court of Wards Is Incompetent to enter mtc 
contracts.) 

[2] The term ’person' and ‘party® in S. 64 are 
interchangeable terms. They have reference to such 
person aa is mentioned in S. 11 of the Act i. e., a person 
compel ent to contract. (1899) 26 Cal 381 (389) iSB), 

[3] Where a minor sues to cancel a mortgage exe- 
cuted by him during his minority, the Court cannot 
direct compensation to be paid by the minor as a con- 
dition of his getting the relief, the contract itself being 
void. (Vol 2) 1915 All ‘^09 (211) © (Vol 11) 1924 Lah 
294 (295). (Sale.) © (1898) 25 Cal 616 (625). 

[4] Where a minor, representing himself to be % 
major, enters into a transaction and subsequently sues 
to set It aside on the ground of minority, equity 
requires that tlie relief should be granted to him condl* 
tional on his returning the benefit received by him. 
(Vol 9) 1922 Oudh 30 (31) : 24 Oudh Cas 348. (Sal©.) 
© (Vol 8) 1921 All 326 (327) (DB). (Mortgage.) © (1921) 
60 Ind Cas 519 (520) (Lah )©(’10) 1910 Pun LB No. 98, 
page 279 (281) : 1910 Pun Be No. 76 (DB), (Fact that 
Ss. 64 and 65 do not apply to such sale does not 
exclude application of rule of equity eontained m S. 41, 
Specific Relief Act ) © (1909) 81 All 21 (30) (DB). 

[5] Sale of a shop by two Hindu widows, one of 
whom was minor — Sale-deed not registered — Suit by 
purchaser to recover certain money paid in reliance 
upon the sale — Be d, >bat the sale being by a minor 
was void, and plalntifis did not acquire any interest in 
the shop. Money advanced on such contract cannot be 
recovered. (1910) 32 All 25 (27, 30) (DB), 

[6] Suit on promissory note executed by minor by 
representing himself to be major— Minor can plead hfe 
infancy — Minor is not liable to pay money received 
under th© note — Sections 64 and 65 have no applica- 
tion. (1911) b All L Jour 1068 (1058, 1059) (DB). 

[7] The doctrine that a minor may be compelled to 
refund the benefit received by him when any of his 
transaction is declared to be null and void at his 
instance, is only applicable to suits for possession so far 
as immovable property ib oonoerned. In suits for posses- 
sion, the Court may^ aive the rnmox a decree to the 
effect that he will be entitled to regain possession of his 
property only if he pays the mortgagee or the vendee at 
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Section 64 (contd.) 

least that part of the consideration 'which was required 
by him for necessary purposes. In a declaratory suit, 
this equitable relief cannot be granted to the defendants 
because the Court cannot tack on the equitable relief 
for refund of the consideration, or part thereof, to the 
■ declaration sought by the minor plaintiff. (Vol 23) 1936 
Lah 943 (944) (DB). 

[8] A contract entered into by a certificated guardian, 
without authority, is not void, but only voidable and 
the painty rescinding the contract roust, if he has 
received any benefit thereunder from the other party to 
the contract, restore such benefit so far as may be. 
-(Vol 16) 1929 All 890 (893) : 51 All 1027 (DB)«$«(Vol 26) ‘ 

1938 All 369 (372) : ILR (1938) All 614 (DB)*(Vol 15) 
1928 Lah 250 (253) (DB). (Sale by de facto guardian.) 

' «5«{Vol 12) 1925 Bom 499 (499) : 49 Bom 576 (DB). 

[9] Transfer of minor’s property by a person, not 
duly appointed as guardian, is void ah initio but minor 
must, under Ss. 64 and 65, restore any advantage 
recei'ved under it or make compensation for such advan- 
tage. (1908) 11 Oudh Cas 1 (13) (DB) * (Vol 14) 1927 
Lah 722 (723). (Alienation by self-constituted guardian.) 

[10] Minor’s property sold by guardian and some 
land purchased with purchase-money — Land so pur- 
chased does not constitute benefit within meaning of 
S, 64 and hence need not be returned by 'ward in 
setting aside sale. (Vol 6) 1919 Mad 650 (650, 651) : 42 
Mad 36 (DB). 

[11] Where a sale by a guardian on behalf of minor 
is declared void ah initio^ the vendee cannot claim for 
the improvement effected by him on the property. Ss. 64 
and 65 do not apply. (*13) 1913 Pun L R No. 98, 
page 359 (361). 

[12] Where a mortgage executed by the guardian of 
minor’s property is found to be voidable at the option 
of the minor, a subsequent sale of the property by the 
guardian, free from incumbrance, for the minor’s 

' benefit, amounts to a repudiation on behalf of the minor 
of the earlier mortgage and the vendee takes the pro- 
perty free from prior mortgage. (Vol 27) 1940 Pat 661 
(662) (DB). 

3, Option to rescind. — [1] The word ‘rescinds* 
Implies an express and unequivocal cancellation of tho 
contract. Where a domestic servant leaves his service 
without notice and the master engages another servant, 
the contract with former servant is not necessarily 
rescinded by the master and the servant is not entitled 
to get the pay for the work done. (Vol 25) 1938 Rang 

[2] In the case of a breach of a revocable contract or 
trust, the choice of the remedy lies with the party 
whose rights are infringed, and not with the promisor 
or trustee. (1918) 20 Ind Oas 788 (788) (DB) (Oudh). 

[3] N an insolvent owing money to A — P owing 
to N — ^By arrangement between them P paying to A — 
P suing A for return of money — P cannot call in aid 
S. 64 or S, 65 — S. 64 provides for repayment only by 
the person at whose option the contract is rescinded. 
(Vol 23) 1936 Mad 978 (980) (DB), 

[4] Under S. 64 person who puts an end to contract 
under S. 39 is party rescinding voidable contract. 
(Vol 3) 1916 Nag 104 (110) : 12 Nag L R 177 (DB), 

[5] Contract with stipulation to rescind may be res- 
cind^ for reasons not necessarily specified — Such con- 
tract is not void. (Vol 10) 1923 Bom 75 (76, 77). 

[6] As to whether a party rightfully rescinding- a 
^contract is entitled to compensation, m 8. 75. 

' 4. Restoration of benefit 'received thereunder. 

Section 64 is in terms applicable to parties to oon- 
^et and on equitable principle is extended to othefs 


who are not parties, but the principle underlying the 
section is that the person made liable to refund must 
have received benefit under the contract. (Vol 13) 1926 
Mad 398 (400) (DB). 


[2] Where there is no evidence to show either that 
the money borrowed was spent for purposes of tawashi 
or that there was such a lack of tawashi money that 
it was necessary tb borrow, the mere fact that it wat- 
borrowed by Icarnavan for expenses of tawaM does not 
render the tarwad property liable. Section 64 is inap- 
plicable to such case as no benefit has been received by 
the other members who were no parlies to the borrow- 
ing. (Vol 13) 1926 Mad 398 (400) (DB). 


[3] Section 64 cannot mean that the person rescind- 
ing a contract must restore all that he has received 
under it, irrespective of what he has given under it. 
The reasonable view is that he may be made to restore 
any balance of advantages received under the contract 
which can be clearly separated ofi from the advantage 
for which consideration has been given by him. (Vol 9) 
1922 Oudh 259 (263) : 25 Oudh Cas 169 (DB). 

[4] The term “benefits under the contract” extends 
only to the money paid as consideration and not to the 
improvements effected by a usufructuary mortgagee. 
(Vol 18) 1931 All 201 (203) ; 52 All 831 (DB). 

[5] Party rescinding voidable contract must return 
benefit received so far as may be to the person from 
whom it was received — A executing sale deed in favour 
of B for cash consideration, and also in consideration 
of his services rendered at mutation proceedings, as a 
result of which objections to mutation were withdrawn 
— Subsequent suit by A to set aside sale on ground of 
fraird A held liable to refund cash consideration and 
also a sum of money as compensation for services 
rendered by D. (Vol 21) 1934 Oudh 170 (171) (DB). 

[6] Where a sale executed for recovering share of 
inheritance is set aside on the ground of undue 
infiuence, the vendees are entitled to compensation, tbc 
measure of which would be the expenditure which they 
incur on behalf of the vendor, recovering his share in 
the’ inheritance. (Vol 14) 1927 Oudh 92 (94) : 1 Luck 
144 (DB). 

[7] Where an unauthorised sale by an executor or 
administrator Is set aside, and a bona fide purchaser is 
deprived of the property purchased by him, then he is 
entitled in equity to be reimbursed for any expenditure 
incurred by him which has the effect of improving the 
permanent value of the property. (Vol 25) 1938 Bom 
71 (74, 75) (DB). 

[8] Where a party -to marriage contract, having 
accepted cash and jewels, subsequently repudiates the 
marriage contract he is bound to return what he has 
taken. (1922) 65 Ind Oas 812 (813) (DB) (Pat). 


[9] Where a person at whose option, under B. 55 a 
contract Is voidable, rescinds it, while he gets compensa- 
tion under Ss. 73 and 74 for the breach, he has to 
restore, under S. 64, any benefit so far as may be to the 
other party, the object being to replace the parties in the 
position which they occupied before the contract wa«( 
made. (1910) 83 Mad 375 (395) (DB). 


[10] Buyer improperly declining to complete con- 
tract -- Seller putting end to contract under S, 39 

Seller is liable under S. 64 to restore any instalments 
of price unless paid as earnest — Buyer is entitled not 
only to claim credit for payment but can sue for return 
of it — But he* is not entitled to interest — Seller can 
make counter claim for damages if contract does not 
‘provide penalty. (Vol 29) 1942 Sind 37 (39) : I L R 
‘(1941) Ear 496 (DB) * (Vol 14) 1927 Hag 168 (169). 
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OUigation of 'person U'lio 
has received advantage 
under void agreement or 
contract that hecoines void. 


65t "When an agreement is discovered to be void, or when a 
contract becomes void, any person who has received any advantage 
under such agreement or contract is bound to restore it, or to make 
compensation for it, to the person from whom he received it. 


Illustrations, 

W PS'JS H, 1000 rupees, in consideration of B’s promising to marry C, -Is daughter, C is dead at the 
^ime of the promise. The agreement is void, but B must repay A the 1000 rupees. 

1 ^ deliver to him 250 maunds of rice before the first of May. -t delivers 130 maunda 

after. B retains the 130 maunds after the 1st of May. He i^ bound to imv J for 


(c) Af a singer, contracts 'with B, the manager of a theatre, to sing at his theatre for two nights in every 
wees auring the next two months and B engages to pay her a hundred rupees for each night’s performance. On 
£Jie sixth night, A wilfully absents herself from the theatre, and B, in consequence, rescinds the contract. B must 
pay A for the five nights on which she had sung. 

fdj A contracts to sing for B at a cpneert for 1000 rupees which are paid in advance. is too ill to sing. A 
IS not bound to make compensation to B for the loss of the profitb which B would have made if A had been able 
to sing, but must refund to B the 1000 r upees paid in advance. 

SECTION 65 — Synopsis of his part lOf the contract. (1902) 25 Had 183 (214) 

1, Scope. (DB). 


2. ‘‘Discovered to be void.” 

3. Contract by person under disability, 

4. “Becomes void.” 

5. “Received any advantage,” 

6* Compensation. 

7. Limitation. 


1. Scope. — [1] Section 70 is wider in scope than 
S. 65 and should not be invoked for a refund of benefit. 
Where a contract is void not on account of mistake of 
law, but a mistake of what has been done, S. 65 would 
apply. (Yol 13) 1926 Oudh 388 (391, 892) ; 1 Luck 444 
<DB). ^ 

[2] Section 65, Contract Act, applies to transfers also. 
ilYol 24) 1937 Oudh 410 (413) : 13 Luck 531 (DB). 

[3] Section 65 is a departure from English law. It 

does not favour a person guilty of wilful default. (1940) 
44 Oal W N 11 (37) (SB). ^ 


[4] Section deals with (a) agreements enforceable by 
law and (b) with agreements not so enforceable. (Vol 9) 
1922 P C 403 (404) ; 50 Ind App 69 : 45 All 179 : 26 
Oudh Oas 223 (PC). 

[5] Section 65 applies only if agreement was dis- 
•Lovered to be void or became void after it had been 
entered into. (1913) 18 Ind Oas 9 (10) (AIl)'i»(*42) I L B 
{1942) All 817 (819) (DB). 


[6] Section 65 starts on the basis of there being an 
agreement or contract between competent parties; and 
has no application to a case in which there never was, 
and never could have been, any contract. (1903) 30 Cal 
539 (548) ; 80 Ind App 114 (PC) © (Vol 16) 1929 Bom 
89 (90) : 53 Bom 309 (DB) i® (Vol 8) 1921 Bom 147 
(147) : 45 Bom 226 (DB) ^ (1904) 26 All 342 (348) 
(DB). 

[7] Section codifies rules of equity. (Vol 32) 1945 Lah 
164 (168) (DB). 

[8] The fact that Ss. 64 and 65 do not apply to the 
facts of a ease does not exclude the application of the 
rules of equity contained therein. (’10) (1910) Pun L B 
No. 98, p. 279 (281) : 1910 Pun Be No. 76 (DB). 

[9] Sections 69 and 70, TJ. P. Municipalities Act; 
cannot be held to have repealed S. 85, Contract Act. 
That being a rule of statutory law must be given effect 
to. (Vol 13) 1926 Oudh 388 (392) : 1 Luck 444 (DB). 

[10] Section 65 does not apply to a ease in which 
there is a stipulation that by reason of a breach of 
warranty by one of the parties to the contract, the 
other party shall be discharged from tbTe performance 


[11] Language of S. 63 is wide and general. The 
burden of proving that it does not apply is on the party 
alleging thus. The petitioner can always argue that he 
is entitled to relief under it. (Vol 29) 1942 Had 111 
( 112 ). 

[12] Belief under S. 65 cannot be claimed at the 
last moment in appeal. (Vol 24) 1937 Oudh 410 (414) : 
13 Luck 531 (DB). 

[13] Lessee according to a lease entering into po&*- 
session and constructing tin shed and 'o7iahuira\ Lease 
subsequently held legally defective — ^Lessee claiming eost^. 
of construction — Held, that the agreement not being 
void, and there being no circumstances to justify equit- 
able considerations, S. 65 did not apply and lessee 
could not recover. (Vol 29) 1942 Oudh 231 (2371 : 17 
Luck 530 (DB). 

2. “Discovered to be void.” — [1] The words 
‘discovered to be void’ in S. 65 refer to an agreement 
which was void ab initio, but was not known to be 
void by the parties. (Vol 5) 1918 Mad 444 (447) : 41 
Mad 197 (DB) 6E>(Vol 13) 1926 Bang 7 (9) (DB). (The 
term ‘is discovered to be void* imparts that agreement, 
though found to be void, was not ivoid on the face of 
it.) 

[2] A purchaser cannot recover back the redemption 
money paid for an undisclosed mortgage, after his pur- 
chase was found to be sham and unenforceable. It is 
not an advantage under agreement and also the sal4 
was not “discovered to be void.” (Vol 18) 1931 Bom 
39 (41). 

[3] An agreement which amounts to fraudulent pre- 
ference is not ‘void’ as between the parties under S. 65, 
(Vol 23) 1936 Mad 978 (980) (DB). 

[4] The word “agreement” as used in expression 
“agreement idiscoverd to be void” has no application 
to transactions which are “contracts” under CJontract 
Act. (Vol 7) 1920 Bom 192 (201) : 44 Bom 631 (DB). 

[5] Agreement to transfer decree — Consideration paid 
in part to decree-holder in advance — Proposed transferee 
dead — Original decree- holder realising the decretal 
amount by execution — Suit for recovery of amount 
advanced with interest on the death of the proposed 
transferee— Contract being personal found to be incap- 
able of fulfilment: Held, that the plalntifis were entitled 
to recover the earnest money with interest. (Vol 10) 
1923 Pat 588 (589, 590) (DB). 

[6] Section 65 also applies to agreements that are 
void ab initio. (Vol 23) 1936 Mad 93 (98) ©(Vol ‘231 
194X Bom 378 "(SS'O) : I L B (1941) Bom 666 (DB). 


25X & 262 A.M. 
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Section 65 (contd.) 

(Illegal agreement by village pancbayat to farm out 
right to collect ground rent ) »i‘(Vol 28) 1941 Nag 273 
(277) : I L B (1942) Nag 294 *(Vol 25) 1938 Lnh 721 
(723) (DB) *(Vol 23) 1936 Oudh 280 (289) ; 12 Luck 
186 (DB) •3<(Vol 9) 1922 P 0 403 (404) ; 50 Ind App 
69 : 45 All 179 : 26 Oudh Gas 223 (PC). (The agreo- 
ment to sell the right of reversioner is manifestly void 
from i«s inception. Vendee is entitled to get back consi- 
deration with interest) 

[But see (Vol 3) 1916 Cal 266 (269) : 43 Oal 115 
(DB) 4'il9l3) 7 Sind L R 58 (60) (DB). (Section 65 does 
not apply to contracts that are void ab %nit%o.)} 

[7] Difierence between a voidable instrument and 
one void ab %n%t%o\ — In former case restoration cannot 
he claimed unless the instrument is avoided; while, in 
the latter, relief can be claimed independently of the 
instrument, (Vol 25) 1938 Nag 335 (346) ; I L B (1939) 
Nag 1 (PB). 

[S] If an agreement is void ah initio it cannot be 
discovered to be void when the Court finds it to be so 
because the parties are presumed to know the Jaw. But 
under special circumstances, Court may hold that dis- 
covery was made later. Mortgage void for no necessity 
if acted upon by both parties shall be regarded as 
Miscnveied to he void* oniy after decree to that efiect. 
(Vol 12) 1925 Oudh 212 (215). 

Cmtravention of statute — Civil P, 0. Bch* III, 
Para II — [9] Defendant being incompetent to alienate 
the field under Paragraph 2 of Schedule IH to the 
Code of Civil Procedure, plaintiff suing for refund of 
consideration money and damages — Section 65 of the 
Contract Act applied and plaintifi was entitled to a 
refund. (Vol 11) 1924 Nag 182 (133) : 20 Nag L B 87 © 
(Vol 30) 1948 P 0 29 (33, 34) : 70 Ind App 1 : 18 Lock 
X30 ; ILB (1948) Ear (P 0) 19 (PC). (Lender is entitled 
to get back the money on principle that, where a defen- 
dant, who, when sued for money, pleads that tie con- 
tract was void, can hardly regard with surprise a 
demand that be should restore what he received there- 
under. (Vol 24) 1937 Oudh 410:13 Luck 531, Reversed.) 
©(Vol 16) 1929 Nag 267 (259). (Decree for posses- ion in 
favour of vendor should be made conditional on bis 
returning consideration.) 

[But see (Vol 24) 1937 Nag 880 (332) : 1 L B (1937) 
Nag 111. (A person incompetent to transfer property 
under Para. 2 of Sch, 111, Civil P. C., is incompetent 
to contract.)] 

Contravention of siatute-^Munici'pal Law* — [10] 
General Jaw of contracts grants relief to a party when 
a special law, like the Municipalities Act, consi- 
ders an agreement unenforceable. (Vol 26) 1939 Mad 
957 (960, 961, 962): ILB (1939) Mad 928 (DB)© 
(Yol 28) 1936 Mad 98 (98). (Madras District Munieipa- 
hties Act (IV of 1884), S. 69^LeaB6 of land by munici- 
pality — Lease not complying with S. 69 — Suit for 
damages for use and occupation lies.) ©(Yol 21) 1934 
Mud 835 (336). (The defendant must restore benefit 
received by him under contract which is found to be 
unenforceable under S. 69, Madias District MuniciLal 
Act) 

[But see (Yol 20) 1933 Mad 332 (335). (Section 65 
does not apply to contracts void under Madras District 
Mun>cipaliUf>s Act, Ss. 44, 45. Principles of quantum 
niermt or quantum valeat do not apply.)© ^Vol 19) 
1932 Oudh 193 (195) : 8 Luck 1 (PB) (A party who 
has worked for Munich aliiy under a contract, which is 
void, not being in conformity iMth S. 97. D. P. Munici- 
palities Act, cannot claim any relief under S. 65.)] 

Contravention of statute — Miscellaneous^ — [11] 
iBi©ply of goods to Humoipality -- Agreement not in 


form prescribed by statute — EeU, that though the 
contract was void, plaintifeVere entitled to compensa- 
tion in proportion to the advantage received by Munici- 
pality. (Vol 21) 1934 Mad 480 (481) : 68 Mad 65 (DB). 

[12] The municipality is entitled to benefit under 
S. 65, if lessee has secured benefit of lease, which i& 
invalid, not being in conformity with Ss. 68 and 69^ 
Madras District Municipalities Act. (Vol 26) 1938 Mad 
746 (748). 

Contravention of statute — Excise Laws> — [13] 
Agreement to make over excise shop in return for 
certa n profit is illegal — Licensee is not entitled to 
claim back the amount paid. (Vol 80) 1943 Pat 374 
(374, 375) ; 22 Pat 334 (DB). 

[14] Though partnership between partners to jointly 
work liquor shop is void refund is allowable under S. 65. 
(Vol 24) 1937 Nag 250 (251) : ILB (1937) Nag 376. 

[But see (Vol 31) 1944 Mad 415 (416, 416), (Nc 
refund is allowable either under tS, 84, Trusts, Act or 
S. 65, Contract Act.)] 

Contravention of statute — Tenancy Lavj — [15] 
Lease of malguzari forest without sanction and in 
ignorance of fact that any sanction was needed — Deputy 
Commissioner taking forest under protection under 
B 203, 0 P. Land Bevenue Act, Lessee could recover 
consideration from lessor under S. 65. (Yol 18) 1931 Nag 
137 (138). 

[16] No suit can be brought for recovering money 
paid for the transfer of occupancy land, which law 
declares void. (Vol 12) 1925 Nag 119 (120). 

[But see (Vol 12) 1925 Mad 885 (886), (Agreement 
to transfer karnam service- Inam when it would be 
enfranchised is void and forbidden by law but refund 
of the money advanced can be claimed.)] 

Contravention of statute — Begistration Law.*>*- 

[17] Person exchanging a house worth more than 100 
rupees by an unregistered deed, can recover possession 
of the same but must refund the consideration. (’13) 
1913 Pun L B No. 203, page 687 (688, 689) (DB). 

[18] Permanent alienation of agricultural land in 
favour of non-agriculturists — No sanction by Deputy 
Commissioner— Alienee cannot claim a refund of consi- 
deration. (Vol 25) 1938 Lab 820 (822) : I L B (1939) 
Lab 30. 

[But see (Vol 21) 1934 Lah 979 (979). (Vendor 
alleging himself to be member of agricultural tribe but 
found to be non-agricultnrist — Sale opposed to Punjab 
Alienation of Land Act — Case is covered by S. 65.)] 

[19] Co-operative Credit Societies Act S. 29 — An 
agreement to advance money to non-member cannot bo 
enforced — But if it is advanced it can be recovered on 
principle of implied contract to repay. (VoJ IG) 1929 
Lab 330 (331) (DB). 

[20] Agreement, void under S. 19 of Punjab Act, V of 
1912, loyally observed for several years — Agreement 
providing that in case of breach, the oi her party to pay a 
certain sum — Breach occurring — Apart fiom the express 
provision lor payment of fixed amount the other party 
is entitled to refund of consideration, (Vol 20) 1933 Lah 
291 (292) (DB). 

[21] Party fulfilling his part of the contract can 
claim a return of bentfit though the conttact was in- 
valid a** being not reduced to writing. (Vol 16) 1929 I^h 
742 (744) : 11 Lah 321 (DB). 

[22] Pancbayat board borrowing ironey from plain- 
tiff for purposes falling under S. 3, LocmI Authorities 
Lc»ns Act, without Local Government’s sanction, as re- 
quired under the Act — Contract is void, but plaintiff 
is entitled to restoration of bis money from the board 
under S. 65 — ^Hecan beperniiited to amend his plaint 
accordingly— But if the purpose for which loan is taken 
does not fall under B. S, plaintiff is entitled to no equit- 
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able reliei nndti: S. 65. (Vol 29) 1942 Mad 111 ;il2, 

iia.. 

[23] Tbongb hena'‘ni cbaiacler of iransacikn cat-not 
be prov< d by virtue of S. 66, Civil P. C,, st 11 they are 
not illegal — Suit would lie to recover consideration. 
i:Vol 10) 1923 Nag 11 (12). 

[24] Alienation of trust property not provided by 
trust deed and in order to purchase one’s own property 
is invalid and doe? not bind trust and as such alienee is 
entitled for refund of consideration moi ey. (Vol 17) 
1930 Mad 372 (374) (DB), 

[25] Mortgage, without previous sanction of Deputy 
Commissioner, required under Punjab Colonization of 
Government Lands Act, S. 19 — Parties knowing that 
sanction was necessary but not knowing that contract 
was void — Case falls within S 65 (Vol 22) 1 935 Lah 
401 (402) (DB) mVol 31 > 1944 All 276 (278): ILE {1944) 
All 574 (DB) (Even where there is no personal cove- 
nant in an illegal mortgage or 2 uri •peshgi lease deed, 
the plain tiff is entitled to claim refund of cons'deration.) 
^•IVol 29) 1942 AU 409 (409): ILR (1942) All 817 (DBh 
(Cause of action arises when agreement is made — S. 68, 
T. P, Act, not applicable.) S‘(Vol 27) 1940 P C 204 
(207, 210): 67 Ind App 431: I L R (1940) Ear P C 419 
(PC), t Execution proceedings of mortgage decree pending 
^Eresh mortgage of suit properties without Collector’s 
permission.) 4*(Vol22) 1935 All 256 (257) '$'(Vol 21) 
1934 Lab 853 (857) : 13 Lah 751 (FB) (61 Ind Cas 604 
(Lab) and Letters Patent Appeal No 131 of 1921 Over- 
ruled.) ^(Vol 16) 1929 Nag 241 (248) 4'(Vol 12) 1925 
Oodh 232 (214). (Invalid mortgage acted upon by buth 
parties.) •J'iVol 5} 1918 Oudh 22 (24) 20 Oudh Cas 306 
(DB). (Mortgage found to be void for want of proper 
attestation ) 

[26] Invalid mortgage of tenancy rights under Oudh 
Tenancy Law serves as a vahd acknowledgment of old 
debts and only a money decree can be passed on the 
original transaction. But the mortgage being void, com- 
pensation under S. 65 cannot be awarded. (Vol 12) 1925 
Oudh 401 (402). 

[27] Section 65 has no application to mortgages 
which are valid up to the mortgagor’s lifetime. Hence 
the mortgagee cannot recover the mortgage money, 
when, after the mortgagor*6’death,themortgage becomes 
void under S. 28, Broach and Eaira Incumbered Estates 
Act. (Yoi a) 1916 Bom 65 (65, 66} : 41 Bom 546 
(DB). 

lUegal contracts,^ [28] When the consideration to an 
agreement is urrlawful and opposed to public policy 
under S. 23, S. 65 of the Contract Act is inapplicable; 
this being neiiber the case of an agreement whkb was 
discoveied to be void, nor of a contract which became 
void, but of an agreement which was void ah inifto, 

, (*93) 1893 Pun Be No 86. p. 346 (347)«i'(Vol 3D 1944 
Mad 415 (415, 416)* (Vol 27) 1940 Pat 673 (575) : 19 
Pat 424 (DB) *(Vol 4) 1917 Nag 57 (67). (Contract not 
in accordance with statutory requirements is no con- 
tract at all and does not ’become void* and ’is not dis- 
covertd to be void*.) 

[29] Per Bose J. — When a contract is void for ille- 
gality as oppofed to being merely nugatory, money paid 
or floods delivered in pursuance of it cannot ordinarily 
be rtcoveitd unlees it is still executory because of the 
maxim esc turpi causa non oriiar actio; in fact the test 
of ilhgal fy IS the applicabihty of the maxim. But there 
are s* V( lal exceptions to this rule, one of which is where 
the contiact is made illegal by i-taiute with the object of 
piott cling a I articular class of jierson^ to wldeh the 
pis im iff belongs In such a rase, restitution can be 
ordered. (Vol 25) 1938 Nag 335 (844): ILB (1939) Nag 
I (FB). 


[Sec also (’05) 1 Cal L Jour 261 (268, 269).] 

[30] Criterion which makes Court to assist or not tc 
assi'^t party m recovering money paid under unlawful 
agreement, is morality and public policy and not locus 
pemienhcB (Vol 23) 1936 Bang 358 ;i363l ; 14 Bang 
597 (DB) *(Vol 25; 1938 Bom 54 (61) (DB).' 

[31] Though brii 5= noj saleable, contract for sale of 
Jajwanlca hr%t is not Illegal and suit lies for tepayment 
of consideration, (Vol 11) 1921 Pat 321 (322), 

[32] Section 65 cannoi be taken advantaj^e of in c.i-e 
of wagering contracts. (’85) 9 Bom 358 (3G2) *(Vol 13) 
1926 Mad 368 (169) (DB). (Cbit fund ) *iVol 5) 1918 
Mad 163 (163, 164) (DB). (But person who is not a 
party to the fraud can get back the money left by him 
with another.) *(*02) 25 Mad 661 (567) (DB). 

[See also (Vol 23) 1936 Mad 225 (229) : 59 Mad 562 
(FB). (Suit for recovery of price and refund of money 
paid — Latter is maintainable but not former— Subscriber 
cannot in such case clnim benedt under S, 65 but he is 
entitled to rely on S. 84, Trusts Act.)] 

[33] Agreement void being in restraint of trade— 
Damages cannot be recovered — Court, however’, allowed 
recovery of Ks. 150 given for security and price of mono- 
poly. (’05) 28 Mad 520 (525) (DB). 

[34] Where circumstances under which the defendant 
received the money constitute an offence under S. 215, 
Penal Code, the pDintid’s 'suit for recovery of the 
money is not maintainable. (’95) 1895 Pun Re No. 66, 
p. 330 (332) *{Vol 18) 1931 Bang 83 (85): 32 Cr L Jour 
934. (Money paid as bribe,) 

[35] If illegal contract remains totally unperformed, 
a party can claim a refund even m the very suit brought 
for the enforcement of such illegal contract I Per Carr J, 
—He must bring another snit.) (Vol 12) 1925 Bang 49 
(53,54): 2 Bang 414 (DB) *(Vo3 24) 1937 Sind2n »212); 
31 Sind L B 170 (DB). (Person paying money for arrang- 
ing his marriage can claim refund when marriage is not 
performed.) *(Vol 81) 1944 Nag 159 (160) : ILR (1944) 
Nag 536 (DB). (Do.) *(Vol 24) 1937 Pat 330 (330, 831)* 
(Two kinds of marriage brokerage agreements (immoral 
and those that are not immoral, but uneforceable) ex- 
plained.) *(Vol 21) 1934 Pesh 22 (22) *(’09; 32 Mad 
185 (190) (SB). 

[36] (i) An agreement to remunerate or reward a third 
person in consideration of negotiating a marriage is con- 
trary to public policy, and cannot be enforced, (ii) An 
agreement to pay money to the parents or guardian of 
a bride or bridegroom, in consi'ieration of their con- 
senting to the betrothal, is not nece-sarily immoral or 
opposed to public policy. Where the parents of the 
bride are not seeking h»-r welfare, but give her to a hus- 
band otherwise ineligible, in consideration of a benefit 
secured to themselves, the agnement by which such 
benefit is secured is opposed to public policy and ought 
not to be enforced, (iii) Where an agreement to pay 
money to the parents or guardian of a bride or bride- 
groom, in com-ideration of their consenting to the betro- 
thal, is, under the ciicumstancea of the ease, neither 
immoral nor oppoted to public policy, it will be euforced, 
and damages also will be awarded for breach of it. (iv) A 
suit will lie to recover the value of ornaments or pre- 
sents given to an intended bride or bridegroom in the 
event of the marriage contract being broken, (v) Although 
a Court may not enfo>ce an &gteement to ]^y money to 
the parents or guardian of an intended bride or bride- 
groom, on the ground that the agreement is opposed to 
public policy, yet a suit is maintainable for the recovery 
of any sum actually paid, pur^UHnt to the agreement, if 
the comr^et is broken and the marriage does not take 
place. (’05) 1 Gal L Jour 261 (268, 269)* 
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[37] Breach of marriage contract — Eefund of con- 
sideration can be given, as on failure of consideration. 
(Vol 4) 1917 Bom 61 (62) : 42 Bom 499. 

Illeyaliiy Unomn to ^parties. — [38] Section 65 does 
not apply -where the object of the agreement was illegal 
to the kno-wledge of both parties at the time it was 
made; and both parties are in •pari delicto^ (’ll) 15 Cal 
W N 408 (409) (DB) i3E*(Vol *28) 1941 Pat 510 (511) 
•$<(Yol 27) 1940 Mad 719 (722) ^[Yo\ 27) 1940 Oudh 
119 (119) : 15 Luck 265 (DB). (Contract with minor.) 
>j(Yol 24) 1937 Oudh 521 (623). (Do.) ^(’04) 1904 Pun 
Be No. 33 p. 116. (Do.)«»(Yol 25) 1938 Bom 54 (61) (DB). 
(Agreement creating false evidence and purporting to 
compound non-compoundable case.) ©(Vol 3) 1916 Cal 
74 (74, 75): 42 Cal 286 (DB). (Do.) ©{Vol26) 1938 Oudh 
24 (25, 26) ©(Vol 16) 1929 Lah 68 (68) ©(Vol 13) 1926 
Lah 159 (159) (DB) ©(Vol 13) 1926 Oudh 119 (120) 
©(’21) 61 Ind Cas 604 (604) (Lah) ©(Vol 7) 1920 Bom 
192 (201) : 44 Bom 631 (DB) ©{Vol 7) 1920 Nag 157 
(159)© (Vol 2) 1915 Lah 480 (481) ©(’93) 1893 Pun Be 
No. 62, p. 279 (283) (DB). (Both parties aware of condi- 
tion against alienability — Contract fully carried into 
effect — Alienor found without title — Principle of caveat 
emptor applied,) ©(’88) 1888 Pun Be No. 23, p. 64(66) 
(DB). 

3. Contract by person under disability, — Coii‘ 
tract with minor, — [1] Section 65 has no application to 
the ease of a minor contracting party where there never 
was and never could have been any contract. (Vol 8) 
1921 Bom 147 (147) : 45 Bom 225 (DB) ©{Vol 27) 1940 
Nag 327 (328) : ILB (1940) Nag 632. (No cash payment 
is recoverable.) ©(Vol 23) 1936 Nag 15 (16): 31 NagL E 
(Sup) 62 (DB). (Case of Government ward.)©(Vol 6) 1919 
Nag 76(78): 15 Nag LB 149. (A minor cannot in equity be 
forced to restore the amount of a loan taken by him on 
a void contract — A difference lies belvjeen a case where 
a particular specific property passes and is capable of 
recovery and a ease where money passes ) ©(Vol 14) 
1927 Nag 116 (116) ::23 Nag L R 8. (Do.) ©(’11) 8 All 
L Jour 1058 (1058, 1059) (DB)© (’04) 26 All 342 (343) 
(DB). 

[2] Lease executed by minor set aside. Lessee in 
possession will not be turned out unless the sum actual- 
ly paid as consideration for the lease is refunded, (Vol 
15) 1928 All 286 (287) (DB), 

[But see (Vol 11) 1924 Lah 294 (295). (Minor re- 
pudiating a sale effected during his minority is not 
bound to refund under S. 65),] 

[8] Vendee, who was minor at the date of purchase, 
can recover consideration money, if he is subsequently 
dispossessed of the property purchased. (1913) 35 All 
370 (373) (DB). 

[4] Mortgage by minor — Minor must repay so much 
of consideration money as has been applied to minor’s 
estate before possession can be delivered to him. (’88) 
1888 Pun Re No. 96, p. 258 (261) (DB). 

[5] Section 65 applies where the plaintiff islander a 
mistake of fact as to the defendant’s minority, which is 
not discovered till after the institution of the suit, (Vol, 
13) 1926 Nag 108 (109), 

[6] Minot on attaining majority paying off debt 
incurred by him during minority — He cannot subse- 
quently bring suit for refund, (Vol 27) 1940 "All 12 (14, 
15) (DB). 

Party aivare of minority. — • [7] One who has know- 
ingly dealt with the minor is not entitled to claim from 
him equity, whilst compelled to restore matters to the 
Wus quo.’ (’04) 1904 Pun Re No. 33, p. 114 (116) © 
(Vol 27) 1940 Oudh 119 (119) : 15 Luck 265 (DB) © 
(Vol 24) 1987 Oudh 621 (523). 

MisrepH^mtaii^ by [8] Minor fraudulent- 

ly representing 'himself to be major cannot recover thb 


property sold by him unless he refunds the considera- 
tion. (Vol 17) 1930 Mad 945 (951, 954) : 54 Mad 
112 (DB) © (Vol 20) 1938 All 371 (372) © (1921) SUP 
L B 94 (97) (Lalil. (Minor not bound to return benefit 
unless guilty of fraud.) © (Vol 4) 1917 Bom 221 (222) : 
41 Bom 480 (DB), (Minor guilty of fraud may be depriv- 
ed of plea of minority.) © (’10) 1910 Pun L R No. 98, 
page 279 (281) : 1910 Pun Re No. 70 (DB). 

[But see (Vol 28) 1941 Pesli 38 (40) (DB) © (Vol 24) 
1937 All 610 (613, 616, 617, 618) : I L B (1937) All 860 
(PB.) (Fraudulent concealment of fact of minority — 
Property transferred to minor not traceable— IMoney 
decree against him as compensation cannot be passed.) 
© (Vol 9) 1922 Oudh 30 (31) : 24 Oudh Oas 348 © (Voi 
6) 1919 All 453 (453) : 40 All 558 (DB). (A minor can- 
not be made to repay money which he has spent merely 
because he received it under a contract induced by bis 
fraud.) © (Vol 6) 1919 Mad 224 (225) (DB). (Minor can- 
not be held liable to refund the mortgage money even if 
he misrepresented his age.)] 

[9] Suit on bond executed by minor, on fraudulent 
representation of having attained majority, in saii-fac- 
tion of debt due on old bonds executed on his behalf by 
his guardian— Old debts found to be for legal necessity 
— Creditor is not entitled to claim return of the old 
bonds in satisfaction of which the new bond was given 
by the minor nor to a return of minor’s ornauients, 
}}ledged as security in respect of the old debts and 
returned to the minor when he executed the new bond 
in suit. (Vol 16) 1929 Nag 156 (160) : 25 Nag L R 85. 

[10] Party alleging fraud must prove that ho was 
thereby deceived into action. Minor not knowing the 
extension of his minority by law commits no fraud or 
misrepresentation and is not bound to refund conaidora* 
tion. (Vol 22) 1985 Cal 198 (199) ; 61 Cal 1075. 

Contract with persons of unsound mind, — fllj 
Section 65 cannot bind a party for a contract with a 
person of unsound mind. Such contract being void n6 
refund of money paid to unsound person can be claimed, 
(’12) 1912 Pun L B No. 149, p. 450 (453) : 1912 Pun 
Be No. 41 (DB) © (Vol 4) 1917 Cal 566 (567) (DB). 

[But see (1904) 1 All L Jour 43 (43 and 44). (Money 
lent by a lunatic to another can be recovered in a suit 
on his behalf by his next friend under S. 65 oven 
though the contract under which it was lent was void iu 
law.)] 

4, “Becomes void.” — [IJ ‘Becoming void* pre- 
supposes enforceability. What is not enforceable cannot 
become void. (Vol 7) 1920 Nag 183 (184). 

[2] The words “when contract becomes void” are 
wide enoguh to cover the ease of avoidable contract 
which has been avoided. (Vol 19) 1932 P C 89 (03) ; 59 
Ind App 147 : 7 Luck 64 (PC). 

[3] It is wrong to say that when a contract has be- 
come unenforceable by reason of the fact that the claini 
to enforce the contract had become barred by limitation, 
it becomes void so as to attract the provisions of S. 65, 
Contract Act. (Vol 32) 1945 Mad 171 (172). 

[4] Tenant surrendering bolding to landlord— Lease 
by landlord — Landlord making profit — Tenant’s 
mother moving revenue authorities to be xilaccd in pos- 
session on ground that the whole transaction was sale 
in contravention of S. 12, 0. P. Tenancy Act — Lessee 
losing held possession entitled to refund of consideration, 
(’42) 1942 Nag L Jour 324 (324, 325^ 

[5] Document containing the terms of a contract 
between plaintiff and defendant materially altered by 
plaintiff without knowledge of defendant— Payment of 
advance acknowledged on same piece of paper by 
defendant — On breach of contract by defendant plain- 
tiff was entitled to recover advance under S. 65, (Vol 7) 
1920 Mad 64 (65) ; 43 Mad 703 (DB). 
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[See also (Tol 12) 1925 Kag 243 (245).] 

[6] A partj paying ‘money for transfers of oecnpaney 
and ordinary tenant rights under C, P, Tenancy Act is 
entitled to a refund on failure of consideration. (Vol 12) 
1925 Nag 375 (375). 

[7] Lease of sir land in perpetuity for a premium 
over Ks. 100 requires registration — In absence of a 
registered lease, the lessee become=i a tenant from year 
to year, and if the landlord desires to eject him he 
must return the premium amount. (Tol 14) 1927 Nag 
353 (353), 

[8] Contract to purchase land in Native State — Efiorts 
made to get sanction — Condition that purchaser should 
stay x^ermanently in State — Purchaser declining to 
accept is entitled to a refund aud agreed interest. 
(Vol 21) 1934 Nag 248 (249). 

[9] When a contract to sell is rescinded the seller 
must restore the benefits received under it, under S, 64, 
if he bad rescinded it himself; and under S. 65 if the 
purchaser rescinds it. (Yol 14) 1927 Nag 168 (169) © 
(Tol 2) 1915 Mad 1059 (1059) (DB). (Case of mortgage.) 

[10] Plaintiff taking lease of shop — Lease money 
paid in advance — Shop burnt — Contract became void 
and refund of lease money must be made. (Vol 22) 1935 
Nag 208 (203) ; 31 Nag L E 368. 

[11] Dismissal of suit under O. 21, E, 63, Civil P. C, 
— Suit for recovery of amount paid is maintainable 
under S. 65. (Tol 23) 1936 Nag 268 (269) ; ILE (1937) 
Nag 94. 

[12] Where a covenant by a vendor to sell land 
became impossible of performance owing to the x»assing 
of Punjab Act XIII of 1900, the vendee was entitled to 
compensation under S. G5, (Vol 2) 1915 Lab 310 (311) 
(DBJ. 

[13] \Vhere a purchaser of occuiJancy rights redeems 
two mortgagees and one of them being landlord evicts 
the purchaser, the latter can claim a refund of the re- 
demption money i)aid to the landlord under S. 65. 
(Vol 8) 1921 Lah 299 (300) (DB). 

[14] Where a payment is not alleged to have been 
made under circumstances which go to make a contract 
voidable but all that is contended is that the amounii 
was paid under a mistaken notion of law that the condi- 
tion as to the payment of interest on the date of the 
bond was penal, when the payment is made voluntarily, 
the defendant is not entitled to claim a refund of it. 
(Vol 20) 1933 Lah 523 (524). 

[15] Mortgage of insolvent’s property by Eeceiver 
set aside and adjudication annulled — Mortgagee was 
entitled to possession until he was repaid the sum 
advanced. (Vol 22) 1935 Lah 112 (113). 

[16] Certain lay out scheme sanctioned by Munici- 
pality — Plaintiff agreeing to purchase plot from defen- 
dant owner of property — Earnest money paid— Basis of 
agreement being permission to build small house — 
Sanction suspended by Deputy Commissioner — Defen- 
dant must refund earnest money. (Vol 24) 1937 Lah 
781 (782). 

[17] A shipowner may refuse to ship goods on a 
reasonable apprehension of “restraints of princes” 
although no restraint is actually in existence at the 
time. The impossibility of performance of a contract 
makes it void. (Vol 4) 1917 Sind 53 (56, 57) : 10 Sind 
L E 100. 

[18] AVhen a lease is void on the ground of the term 
of the lease exceeding the statutory term, there is no 
actual illegal purpose carried into effect and S. 65 
applies. Maxim in pan delicto potior est conditio 
dentis will not apply. On lease becoming void after 
expiry of statutory period, lessor is .entitled to get back 
possession on payment of compensation to the lessee. 
(Vol 22) 1935 Nag 68 (59) : 31 Nag L B 208. 


[19] Neither S. G4 nor S. 65 applies to a case in 
which a policy of insurance becomes void by reason of a 
breach of warranty on the part of the assured, (Vol 31 ) 
1944 Mad 231 (283) : I L E (1944) Mad 842 (DB). 

[20j On sale becoming void for want of title in seller 
of ■svbich vendee has knowledge, vendee can claim return 
of earnest money but neither interest unr dainacres. 
(Vol 11) 1924 Lah 476 (478, 479) (DD). 

[21] Contract by a grantee of Go\ eminent land to 
concede a portion ot the land to another on condition 
of his helping him to comply with the stipulations on 
which the grant w^as made to him becomes void if the 
Government cancels the grant and the grantee can sue 
for declaration that the contract is void irrespective of 
the promisee’s right to damages, (’ll) 1911 Pun W E 
No. 16, p. 40 (41). 

[22] Where after a sale in execution of defendants’ 
property, plaintiff purchased it with an agreement for 
return of the purchase-money if the plaintiff did not 
get possession and i^laintiff’s application to set aside 
the sale was dismissed. Held, the contract between the 
parties was not against public policy, but was a'good 
and valid contract and gave the plaintiff a right to sue 
for his money as on failure of consideration, (Vol 6) 
1919 All 72 (74) : 42 All 7 (DB). 

[23] Where by reason of the acquisition under the 
Land Acquisition Act the plaintiff lessee was deprived 
of the garden and the contract having become impos- 
sible of performance the plaintiff had under S. 65 a 
right to be compensated by *4116 defendant for the loss. 
(Vol 9) 1922 All 6 (7) : 44 All 229. 

[24] Sale deed — Mutual mistake as to essential fact : 
Heidi that the plaintiff was entitled to recover the sale 
consideration, but not any damages or interest, .(Vol 17) 
1930 All 252 (254) (DB). 

[25] Agreement is “void” when its terms, being as- 
certained, have no legal effect. An agreement, which is 
inadmissible for want of registration, does*not become 
“void” within S. 65 of the Act, (1909) 33 Bom 610(624) 


[26] Section 63 does not apply to mortgages which 
are valid up to the mortgagor’s life time,* therefore the 
mortgagee cannot recover the mortgage money when, 
after the mortgagor’s death, the mortgage becomes void 
under S. 28, Broach and Kaira Encumbered Estates Act. 
(Vol 3) 1916 Bom 65 (65, 66) : 41 Bom 546 (DB). 

[-27] Contract with ship company— Performance made 
impossible by Government prohibition — Company asked 
charterer to deposit freight charges for unloading, etc, 
— Held, that plaintiffs were entitled to recover with 
interest 'freight amount and defendants were entitled 
to charge reasonable expense for unloading. (Vol 3) 
1916 Bom 265 (268) ; 40 Bom 329 * (Vol 13) 1926 
Mad 175 '(177) : 49 Mad 200 (DB) ^ (Vol 12) 1925 
Mad 727 (729) : 48 Mad 459 (DB). (Ship is destroyed 
before commencing voyage.) 

[But see (Vol 17) 1930 Sind 282 (283) (DB). (Ad- 
vance freight paid for fulfilment of contract need not 
be returned if contract becomes impossible for no fault 
of the party. (Vol 12) 1925 Mad 727 : 48 Mad 459 and 
(Vol 3) 1916 Bom 265 ; 40 Bom 529, Distinguished.)] 

[28] Money spent to recover inheritance^ by vendee 
of an heir must be refunded when sale-deed is set aside 
on grounds of undue influence. (Vol 14) 1927 Oudh 
92 (95) ; 1 Luck 144 (DB). 

Contract hy manager of joint Hindu family. — 
[23] Section 65 has no application to a mortgage 
becoming unenforceable for want of legal necessity and 
benefit to the family. (Vol 7) 1920 Pat 441 (445) : 
5 Pat L Jour 622 (DB) © (Vol 16) 1929 All 387 (388). 
(A coparcener avoiding an alienation by the harta for 
want of legal necessity is not bound to refund the 
consideration.) 
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[30] Hindu law — Mortgage by haftc. wUboufe neoes* 
aity ia void from its inception and not merely voidable 
— Mortgagor is bound to repay loan as soon as it is 
discovered void — Voidability is presumed to be known 
to tbe parties — Mortgagee alleging that he discovered 
it to be void most rebut the presumption. (Yol 14) 1927 
Oudh 177 (178, 179) (DB). 

[3t] Money obtained by some members of joint 
Hindu family including father, by sale ol joint family 
property applied to pay oft simple money debt and partly 
for payment of an antecedent debt under usufructuary 
mortgage — Sale if challenged, purchaser is entitled for 
return of consideration paid on behalf of mortgage debt 
only. (V«.l 16) 1929 All 659 (G61) (DB). 

Contract by coskaw, — [32] A joint occupancy 
tenant cannot repudiate the mortgage made by his co- 
sharers without paying the mortgage- money realised by 
the latter from the mortgagee. (Vol 11) 1924 All 746 
(747). 

Void in part — [33] Purchasers cannot claim a 
refund for a partial deprivation of the property pur- 
chased under an unenforceable deed. (Yol 14) 1927 fend 
62 (66). 

[34] A simple mortgage providing for possession in 
case of default is not wholly void in view of S. 8 (2), 
Punjab Alienation of Land Act and S. 21, Contract Act 
— S 65 does not apply to such case. (Yol 19) 1932 Lah 
630 (632) : 13 Lah 508 (D B). 

5. **Keceived any advantage.** — [1] Questions 
of refund for failure of a contract must be decided with 
reference to provisions of Contract Act and not English 
law, (Vol 12) 1925 Nag 109 (110) ; 20 Nag L B 192, 

[2] Sections 64 and 65 do not refer, by the words 
'‘benefit*’ and “advantage,** to any question of ‘profit* or 
‘clear profit* nor does it matter what the party, receiving 
the money, may have done with it. (Yol 30) 1943 P O 
34 (40) : I L R (1943) 2 Cal 213 : 70 Ind App 35 : 
I L B (1943» Kar P 0 30 (P C). 

[3] Refund of benefit can be claimed either under 
S. 65 or on the principle of quantum meruit even for a 
contract invalid under statute. (Yol 20) 1933 Mad 145 
(146) * (Vol 20) 1933 Mad 344 (344). (Belief on quan* 
turn m&i'uit cannot be granted unless asked for.) 

[4] Party to the contract is liable to return benefit 
derived under a contract which becomes impossible of 
performance. (Vol 31) 1944 Mad 239 (243) : I ti R 
(1944) Mad 124. 

[6] Where the benefit was received after the contract 
had become void, S, 66 does not apply. (Yol 33) 1946 
Cal 245 (248). 

[6] So long as an unlawful or void agreement re- 
mains unpertoimed, any money paid under it may be 
recovered back to the use of the person who so paid it. 
(Yol 13) 1926 Lab 159 (160) (D B). 

[7] Hindu son ia bound to discharge liability of 
father TO make restitution under S. 66. (Vol 14) 1927 
Oudh 177 (180) (D B). 

[8] Consideration failing, vendor must refund money 
received by him under sale of mortgage rights, (Vol 25) 
1938 Lah 666 (667). 

[9] Surrender deed by occupancy tenant in respect 
of field in favour of co* sharer in village — Transaction 
amounting to transfer of occupancy rights — Lambardar 
getting it set aside under S. 13, 0. P, Tenancy Act and 
taking possession of field — The transferee has no remedy 
agamfct the lambardar who has exercised his right and 
has not derived any benefit under it. (Vol 25) 1938 Nag 
451 (452.453). 

[10] Mortgage of property of minor by A without 
any authority — Lease of the ijaortgaged property in 
favour offxninor — Default in payment of rent — Suit by 
mortgagee to recover rent — Held^ if the minor had tried 


to sot aside the mortgage, he would have been asked to 
return the benefit received under the nnortyage. But the 
minor here was defendant. The ckira cn the lease stood 
or fell on the validisy or otherwi«.Q of the mortgage That 
being void the suit mu'it be dismissed. [Qumre — Whe- 
ther mortgagee could succeed in another suit in obtain- 
in" restitution or compensation.) (18&6) 18 All 373 
(375) (D B). 

[11] Sections 65, 73— Contract— I? ejecting D under 
S. 79, Agra Tenancy Act, 1926 and admitting A and 
taking from him nasirana as consideration tor confer- 
ring occupancy right — A building masonry well — A 
ejected and original tenant restored under new D. P, 
Tenancy Act of 1939 — A ia not entitled to reiund of 
nazrana and costs of well since B did every ihing 
required of him to do and there was no guarantee 
against Act of Legislature or covenant for quiet enjoy- 
ment. (Vol 30) 1943 All 327 (327, 328) ; I L B (1943) 
All 745. 

[12] Void transfer forbidden by law — Transferor 
accepting benefit from transferee and putting him in 
possession — Transferor cannot oust transferee wlihout 
repaying money received from latter, (Vol 23) 1936 
All 215 (216). 

[13] A minor entered into a contract of sale and 
paid certain sum to the other party for purchasing a 
stamp. The stamp was purchased and was put on 
record. In the case for specitic performance of the con- 
tract, by the minor : Meld that the other party de- 
rived no benefit from the stamp and so was not liable 
to refund. (Vol 16) 1929 All 332 (333). 

[14] Mortgagee of a void usufructuary mortgage can- 
not recover money from mortgagor if he is not put in 
possession. (1910) 32 All 383 (388, 389). 

[15] Plrtintifi cannot be said to have received advan- 
tage when be has applied money to meet looses arising 
from carrying on instructions of defendant. (Vol 25) 
1938 P C 4 (6) ; 32 Sind L R 235 (P C). 

[16] In a suit by vendee for spociGe performance of 
agreement of sale, the Court, while refusing specific 
performance, terms of contract being uncertain, can 
grant the alternative prayer of the plaintiff for the 
refund of purchase money paid in furtherance of tbe 
contract. The contract being declared void by the very 
judgment, the question of limitation does not arise. 
(1903) 25 All 618 (627) (D B). 

[17] Where a corporation receives money or property 
under an agreement which turns out to be ultra vi resold 
illegal, it must either return it or make compensation. 
(Vol 3) 1916 Cal 136 (149) ; 43 Cal 790 (D Bu 

[18] Manager of plaintiff’s shop entering into con- 
tract with defendant purporting to act as agent of 
plaintiff and paying earnest money— Manager not bav-* 
ing anthority to make such contract— Defendant having 
no reason to suppose that be had such authority— 
Plaintiff can recover earnest money— Principle of S. 65 
applies. (Vol 26) 1939 Cal 14 (15). 

[19J Under S. 73 the promisee can recover compen- 
sation for any loss or damage caused to him by the 
breach of marriage contract. Under S. 65 ho can get 
the refund of money, ornaments, etc , given by him as 
consideration for the promise or compensation as on a 
failure of consideration. (Vol 4) 1917 Bom 61 (62) : 42 
Bom 499 © (1909) 39 Bom 411 (416, 417) (D B). 
(Marriage brokerage agreement.) (1905) 1 Cal L Jour 
261 (268, 269) 

[20j Plaintiff giving ornaments to niece of defendant 
in consideration of promise of his son’s marriage with 
her— Plaintiff breaking contract — Girl marrying some 
one else — Defendant not getting any advantage from 
ornaments — Suit for return of same is iMSt maintain- 
able. (Vol 24) 1937 Oudh 10 (12) : 12 Luck 478 (D B). 
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[21] Assoeia»ioa illegal for want of necessarj regis- 
tration — Members are entitled to refnnd of sabserip- 
:ioD. {Yoi 17) 1930 Bang 21 (27) : 7 Rang 540 (D B). 

[22] A settlement regarding payment of quit rent for 
ilie village is void so far as “ivanta'* lands are concern- 
ed under Bon«bay Summary Settlement Act; therefore, 
quit rent paid in ro'ipeot of these “wanta** lands is 
liable to be returned under S. 65. (1893) 17 Bom 407 
^413) (D B). 

[23] A malguzar receiving consideration from a 
transferee for waiver of his objections to a transfer by 
his tenant is not bound to refund this consideration 
because the transferee is dispossessed by the tenant. 
Agreement to refund will not be implied in such a case, 
<Vol 3) 1916 Nag 6I (72) : 13 Nag L R 114. 

[24] la a suit for damages for non* publication of an 
almanac, for which plaintiS bad paid an advance, and 
for recovery of advance. Heidi that as the defendant 
had carried out his agreement of printing the plaintiff's 
advertisement in the specified number of copies of his 
almanac and bad put them on the market and as the 
corifiscation by the Government was due to causes over 
which he bad no control, S. 65 was inapplicable in the 
absence o£ any express provision and the principle ‘that 
the loss must lie where it has fallen,’ should be followed 
and consequently plaintiff’s claim must fail. The plain- 
tiff could not recover the advance. (Vol 6) 1919 Lah 142 
(144) : 1919 Pan Be No. 42. 

[26] Sajadanashm entering into agreement to lease 
property of khanka and receiving nazrana — Agreement 
void — Subsequent appointment of Receiver — Nazrana 
must be returned by the Receiver — Privity of contract 
not necessary, (Vol 27) 1940 Pat 81 (85, 86, 87) ; 18 
Pat 654 IDB). 

[26] Mortgagee fraudulently purebasing property 
mortgaged alter death of mortgagor from guardian of 
minor sons — Sale set aside — Suit by mortgagee on mort- 
gage on ihe ground of revival — Plaintiff having aban- 
doned mortgage security is not entitled to enforce it — 
Plaintiff can recover only the specific sum lost by the 
^ale being set aside. (Vol 29) 1942 Pat 247 (249) (DB). 

[27] When the agreement for purchase of land is de- 
clared to be ineffec»ual in a suit for specific performance 
of the same, the intending vendor is bound to restore the 
consideration money received by him. (1889) 11 All 47 
(66) ; 16 Ind App 211 (PC). 

[28] Where by the award of arbitrators the debts of the 
debtor are compounded and his property is assigned to 
his creditors and the debtor is directed to dispose of such 
property for their benefit and that in case of any mis- 
appropriation the debtor was made personally responsible 
for loss sustained by creditors the award is a new agree- 
ment between the debtor and the creditors who had 
Signed it substituted for the original ones The fact that 
some of the creditors have not signed the award does 
not make it void. Nor the fact that there was mis- 
appropriation by servant of the debtor, rnahes it so. The 
creditor who has received some dividends under the 
award, which is signed by him, cannot, therefore, take 
plea under S. 65 and sue for the balance of his debt. 
His suit is not maintainable. (1880) 2 All 173 (179, 181) 
(DB). 

Contract on behalf of minor — [29] Sale of minor’s 
property by mother who is not her legal or de facto 
guardian and its purchase by legal guardian are void — - 
The purchaser is not entitled to be paid the amount 
spent by him to relieve the burden on the estate, 
(Vol 16) 1929 Mad 110 (113) (DB). 

[30] Sale by father on behalf of minor son— Indem- 
nity bond by third party — Purchaser’s possession dis- 
turbed by decree of Court — Indemnifier held liable to 
indemnify, for the ^vhole amount agreed— Father, held, 


liable under S. 65 to remrn consideration received 
(Vol SI) 1944 Mad 211 (216, 218) ; ILE (19^1) -lad 668 
(DB). 

[31] Minor Seeking to cOt mortgage by guard iar 
as being void under S, 13 of Act XL of 1858 is bound fo 
make rt-stitution to the extent of moneys ad vm need tc 
him on mortgage and which had enurird to benefcl of 
m*nor or his estate. (Ic587j 9 All 340 ^347) (DB) 

[32] Sale of ancestral properly in Mahomedan 
minor’s hands by his guardian for satisfying father’s 
debts is not for minor’s benefit and no equii;abic relief by 
way of refund can be granted to the sendee. (Yoi 16) 
1929 Lah 331 (332). 

[33] When money Is not used for minor’s benefit, 
minor cannot be compelled to refund any money re- 
ceived by next friend by compromise effected on behalf 
of but not binding on minor. (Vol 16) 1929 Lah 279 
(281) (DB). 

[34] If it is proved in a suit by minor for possession 
of properties alienated by guardian, that a substantial 
part of the money was not required for minor's benefit 
the whole sale is void and the minor shall have to pay 
the remaining portion to the purchaser but if a sub- 
stantial portion is spent for his benefit, the sale would 
be upheld. (Vol 3) 1916 Mad 239 (240) (DB). 

[36] Family, consisting also of minor members, 
carrying on business — Mortgage deed — Money not ap- 
plied to minor's benefit — No relief is claimable against 
minor under S. 65. (Vol 23) 1936 Mad 595 (597) (DB). 

[36] A contract effected on behalf of the minor by a 
person disqualified by personal law to represent the 
minor is void and the minor is not required to refund 
the consid«rration. (Vol 14) 1927 Nag 290 (293). 

[37] Where the step-mother of a minor sold property, 
belonging to the minor, in order to pay off a rnortgage 
executed by his father and to meet the marriage ex* 
penses of the minor: Held, that the sale could be set 
aside at the instance of the minor, but the minor was 
bound to refund the consideration money. (Vol 12) 19‘26 
Bom 499 (499, 500) : 49 Bom 576 (DB). 

[38] Sale deed executed on behalf of minor— Subs^ 
quently deed found invalid and not affecting minor’s 
interest — Minor nevertheless must be compelled to r^- 
tore and benedt received under it, not only under Ss. 64 
any 65 but also under considerations of equity. (1908) 
11 Oudh Cas 1 (IS) (DB), 

Collateral contracts, — [39] Where the uralars 
of a devasam borrowed a sum of money to di^harge 
the devasam debts, but used it to discharge their own 
tarwad debts instead, and assigned their urayama right 
to the creditor on lease, so that he may repay himself 
by demising the devasam lands on kanom, such a trans- 
fer, being a transfer of a trust, is invalid in law. Assum- 
ing That S. 65 is not intended to vary the rule, that a 
mistake of law is no ground on which a party can be 
relieved from his own contract, the creditor is still en- 
titled TO recover back the amount advanced, on the 
ground that the collateral agreement which provided for 
its repayment failed. An agreement that an obligation 
which is contracted shall be discharged in some parti- 
cular mode is collateral to the primary contract which 
created the obligation, though the two agreements may 
be mixed up in one contract. (1886) 9 Mad 441 (444) 
(DB). 

[40] A valatdan patta (mortgage) of an unrecognised 
portion of a Bhag was held void, but a personal covenant 
to compensate if possession of the mortgagee were dis- 
turbed could be enforced. (Vol *1) 1914 Bom 102 (108): 
83 Bom 249 (t>B). 

[41] Where covenant to compensate was collateral 
and not merely de'Jiendeiit upon the mortgage, then, 
though main contract was wholly null and void, the 
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plaintifi was entitled to claim under the covenant, 
(Yol 2) 1916 Bom 102 (105) : 39 Bom 358 (DB), 

[42] MR contracted with N and IIL for the pur- 
chase of two houses from them and agreed to pay 
l^s, 600 as earnest money. Instead of paying the earnest 
money, he made over halves of currency notes for Ks. 500, 
retaining the other halves himself. Subsequently, M R 
brought a suit for specific performance of his contract ; 
but his suit was dismissed, and the decree dismissing suit 
was ultipaately affirmed by the High Court, After this 
MR sued N and EL for recovery of the half currency 
notes which he had made over to them. Held, that the 
suit was not barred either by S. 13 or by S. 43 of the 
Code of Civil Procedure ; and on a finding by the lower 
jappellate Court that the half notes had in fact been 
made use of by the defendants in lending money, that 
the defendants bad received an advantage within the 
meaning of S. 65. (>94) 1894 All W N 157 (157, 168) 
(DB). 

[43] Agreement void ah initio as contravening provi- 
sions of S. 28 of the Legal Practitioners* Act — A client - 
is bound to mahe compensation to the vakil for the ad- 
vantage received. (Vol 17) 1930 Mad 132 (135) : 53 Mad 
309 (DB). 

[44] Compensation should be made by a person who 
received unlawful advantage under an agreement which 
is void ah initio. An unlawful agreement does not render 
the agreement for restitution nnlwaful. (1909) 11 Bom 
L B 693 (698) (DB). 

6, Compensation. — [1] Bight to compensation 
does not depend upon the possibility of apportionment. 
(1899) 23 Bom 15 (21). 

[2] Contractor can claim compensation under Ss. 65 
and 70, for the work done, though the contract violates 
B. 96 (1) (b), U. P. Municipalities Act. (Vol 23) 1936 All 
723 (728, 729, 730) : 58 AU 1069 (DB), 

[3] Vendee unable to restore goods under S. 65 must 
make compensation under S. 65 or S. 70, (Vol 26) 
1939 Mad 957 (960, 961, 962) : I L B (1939) Mad 92S 
(DB). 

[4] Belief contemplated by S. 65 is that the party 
prejudiced by the mistake should be relieved from the 
consequences thereof. He is entitled to be placed in the 
same position as he would be if there had been no 
mistake and also to be compensated for any loss which 
may have necessarily resulted from the mistake. Where 
the debt which was released by mistake was, on the 
date of discovery of the mistake, not barred % limita- 
tion, the party entitled to relief on the ground of mis- 
take could claim no compensation, as no loss was 
sustained. He can only be entitled to a declaration that 
tho release is void and should be cancelled if in writing. 
If, however, the plaintifi’s remedy had become barred 
at the date of the discovery of the mistake, there is a 
loss which is the necessary result of the mistake when 
relief against the mistake will comprise not only a can- 
cellation of the release but also compensation for the 
loss. (1904) 14 Mad L Jour 443 (469) (DB). 

[5] Where property of a lunatic is mortgaged with- 
out authority of Court, it is void; but mortgagee, who 
had spent money in causing a previously subsisting 
attachment to he raised, is entitled to be compensated 
for the money thus spent, (1913) 14 Had L Tim 489 
(490, 491) (DB). 

[6] The section does not impose on imrtiy any obli- 
gation to make compensation in respect of that of 

he has not enjoyed the benefit. (1905) 27 All 
592 (602) (DB)© (Vol 27) 1940 All 340 (341, 342). (Case 
of lease not binding on lessee.) 

[7] The second part of >S, 65, namely, “or to make 
compensation for it,” only comes into play when the 

pannot be restored. Interest on sum paid 


under void contract would only be payable after the 
advantage has been refused to be restored. Where a 
contract of sale is found to be void and the amount 
paid under it is repaid by the vendor to the vendee, the 
vendee is not entitled to any interest on the amount 
from the date of its payment to the date of the institu- 
tion of the suit for damages by the vendor for breach 
of contract if it is not proved that the amount bad 
earned any interest in the hands of the vendor. (Vol 26) 
1939 Lah 564 (565) (DB). 

[8] In the absence of any contract there is no liabi- 
lity to pay any interest on compensation granted under 
8. 65. (Vol 26) 1939 blad 957 (963) : I L B (1939) Mad 
928 (DB). 

[9] Mortgage decree containing no provision as to 
interest—Defendant taking several adjournments to p^iy 
the decretal amount— Plaintiff including interest in the 
amount — Subsequently defendant contending that he 
was not liable to pay interest — Held that though the 
contract of the defendant created a contractual obliga- 
tion to pay interest, such an agreement was void for 
mistake of fact, (Interest was awarded as compensation 
for the benefit obtained under a void agreement.) (1904) 
28 Bom 393 (399) (DB). 

7. Limitation. — [1] In the ab'?ence of spoeliJ cir- 
cumstances the time at which an agreement is dis- 
covered to be void under S. 65, is the date of tho 
agreement. (Vol 20) 1933 P 0 63 (65): 60 Tnd App 13 : 
54 All 1067 (PC) © (Vol 29) 1942 All 409 (410) ; I L l£ 
(1942) All 817 (DB). (Parties must be deemed to have 
had information of provisions of statute and it must b< 
assumed that they knew that the agreement was void 
when they entered into it.) © (Vol 26) 1939 Nag 27 (31): 
I L B (1940) Nag 553 (DB) © (Vol 24) 1937 Oudh 87 
(97) : 12 Luck 435 (DB). (In special circumstances it 
may bo later.) © (Vol 18) 1926 Nag 241 (240). (Cau‘'< 
of action does not arise on date on which agreement is 
found impossible of performanee.)©(Vol 12) 1925 Oudh 
737 (737). 

[2] After deciding that an agreement is void, Court 
has no power to regard decision as a new ground ok 
action for granting relief in the same suit — Cause of 
action must arise prior to institution of suit. (Vol 14) 
1927 Oudh 177 (180) (DB). 

[3] Where a party has been deprived of tho satisfac 
tion originally obtained, a fresh cause of action accrues 
when the act agreed upon becomes iinpobsiblo. (1926) 
96 Ind Cas 909 (910) (Mad). 

[4] No question of limitation arises where the resti- 
tution is granted by the same decree which has declared 
the contract of sale void. (1903) 25 All 618 (627) (DB). 

[3] Dispossession of lessee by previous lessee — Suit 
for damages for return of nazrana — • Time runs when' 
the subsequent lessee was actually dispossessed — Articb 
116, Limitation Act, applies. (Vol 27) 1940 Pat 81 (84) : 
18 Pat 654 (DB). 

[6] Where the lease is void, lessee is entitled to 
return of money— Article 116, Limitation Act, applies* 
(Vol 23) 1936 Pat 462 (465) (DB). 

[7] Suit for refund of advance paid under void agree- 
ment should be brought within three years of dis- 
covering agreement to be void. When tho agreement i.s 
one forbidden by law, ordinarily plaintiff must be 
deemed to have been aware of the fact whf*n he onterid 
into it. (Vol 12) 1925 Mad 885 (886). 

[8] Limitation starts only from date of failure ol 
consideration. Article 97 applies. (Vol 13) 1926 Bang 
7 (9) (DB). 

[9] A claim for money paid under a contract, which 
becomes void, is governed by Art. 97 of the Limitation 
Act; and it must be preferred within three years from 
the time the contiact becomes void. (Vol 15) 1928 
SCO (363) (DB). 
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21 ode of communicating 
oi revoking rescission of 
voidable contract » 

[a] See Ss. 3 and 5. 


66# The rescission of a voidable contract} may be communicated or 
revoked in the same manner, and subject to the same rules, as apply tc 
the communication or revocation of a proposal.^ 


Sffeci of neglect of 1)7 0 - 67* If promisee neglects or refuses to afford tho promisor 

misee to afford promisor reasonable facilities for the performance of his promise, the promisor is 
reasonable facilities for excused h 3 ^ such neglect or refusal as to any non-performance caused 
performance. thereby. 

Illustratmi, 

A contracts with B to repair B*s house. 

B neglects or refuses to point out to J the j laces in whkh his house lequues lepaii*. 

A is excused for the non-performance oi the contract, if it is caused by such neglect oi lefusal. 


CHAPTER V. 

Of geetain Eelatiojis besetibeing those created by Contract. 

68. If a person, incapable of entering into a contract, or any one ^hom he is legally bound 

Clami for necessaries stip- to support, is supplied by another person with necessaries suited to his- 
plied to person incapable of condition in life, the person who has furnished such supplies is entitled 
con rac ing 07 on tzsaccowiU reimbursed from the property of such incapable person.^ 

Illustraiioiis, 

(a) A supplies B, a lunatic, with necessaries suitable to coiidition in life. A is entitled to be reimbursed 
from B*s property. 

^ Cb) A supplies the \vife and children of J7, a lunatic, with neces^^aries -uilable to their condition in life. A 
entitled to be reimbursed from B*s property. 

[a] The property of a Government ward in the C. P. ib not liable under this section. See tbe C. P. Coiut o'' 
■Wards Act, 1899 (24 [XXIV] of 1899), H, 31 (1). 


SECTION 67 — Note 1. 

[1] Where one party shows clear renunciation or 
abtjolute refusal to perform tbe contract, the other party 
will be justified in regarding himself as discharged from 
all continued liability under tbe contract. (Tol 3) 1916 
Cal 136 (147) ; 43 Cal 790 (DB). 

[2] In a contract for delivery of goods, failure by the 
vendee to procure necessary certificate for transport, 
absolves the vendor from performing his part of the 
eonfcraet. (1928) 10 Lah L Jour 211 (215) (DB). 

[3] Where a legal practitioner is ready and willing 
to conduct in Court tho legal business of his client but 
is prevented from doing so, by an act or omission of 
nis client (e g. compromising the case and refusing to 
pay court- fee required for the power-of-attorney), the 
latter is not entitled to claim refund of tbe fee from the 
former on account of his not appearing in the ease. 
(1907) 1907 Pun L R No. 42 page 136 (157). 

[4] Where the defendants bad repudiated the terms 
of the contract, it is sufficient for the plaintiffs to show 
their readiness to pay the money. (Vol 10) 1923 Lah 
36 (37) (DB). 

SECTION 68 — Synopsis 

1. Scope and applicability. 

2. Necessaries. 

3. Interest on value of necessaries. 

4. Proof of necessity. 

5. Alienation by guardian for necessaries. 

1. Scope and applicability. — [1] Chapter V of the 
Contract Act does not deal with obligations arising 
from contracts. (1910) 34 Bom 583 (388) (DB). 

[2] A minor falls within the class of persons referred 
to in S. 68 and so, though he is not liable even for 
“‘necessaries” and no demand in respect thereof is en- 
forceable as against him by law, a statutory claim is 
created thereby against his property, enforceable by the 
person who has furnished such supplies. (1903) 30 Cal 
539 (539, 540, 541) : 30 Ind App 114 (PC). 

[3] Section 68 and not S. 70 deals exhaustively with 


liability for things supplied or delivered to a minor. 
(Vol 8) 1921 Nag 105 (1061 : 17 Nag L R 20. 

[4] Tho relief w^hieh is contemplated under S. 68^ 
Contract Act, is not dependent on any contract but 
quite independent ol it. The section does not create 
any personal liability, but on the other band creates a 
statutory claim against the property of the person who 
is incapable of entering into a contract and has been 
supplied with necessaries suited to his condition in life. 
Two things are necessary under S. 68, Contract Aetp. 
namely (1) that the person against whom the suit is 
brought is incapable of entering into a contract, and 
(2) another person (the plaintiff) has supplied him or 
any one whom he (the person incapable of entering into 
a contract) is legally bound to support with necessaries 
suited to his condition ia life, (Vol 23) 1936 All 819 
(820). 

[5] Under S. 68, Contract Act, it must not only Le 
shown that moneys advanced were to be expended on 
goods suitable to the condition in life of the infant but 
also that they were suitable to infant’s actual require- 
ments at the time of sale and delivery as any one who 
supplied necessaries to an infant is in the position of a 
legod creditor; so any one who advances money to an 
infant for the purpose of procuring necessities is entitled 
to stand in the position of legal creditor, (Vol 25) 1938^ 
Rang 359 (360) (DB). 

[6] A creditor is entitled to recover monies advanced 
to a minor for his necessaries, by invoking the principle 
laid down in S. 68, Contract Act, the minor’s estate 
being liable therefor. (Vol 23) 1936 All 172 (175) (DB). 

[7] The general rule is that a contract by a minor is- 
absolutely void and unenforceable. It cannot even be* 
made valid by confirmation or ratification on his attain- 
ing majority. Section 68 of the Contract Act is an excep- 
tion to the general rule and the minor’s estate is liable 
for tbe necessaries supplied to him. (Vol 9) 1922 Nag 
247 (248): 18 Nag L R 119. 

[8] In a suit on a pro-note, where the defendant 
establishes his plea of minority at the date of the exe- 
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cution of the pro-note, the plaintiff cannot be allowed at 
the revisional stage to invoke S. 68 , Contract Act, so as 
to alter the whole character of the suit. (Vol 28) 1941 
Mad 669 (671). 

[9] Sections 68 and 70 of the Contract Act only 
apply where the money was advanced to the minor or 
to his guardian as avcb and not to a third party even 
though the minor was benefited by such advances, 
(Vo- 8 ) 1921 Oudh 14 (21) (DB) 

[10] Where the share of T was attached, while he 
was separate from bis mother and where T had minor 
sons but T’s brother and mother representing them- 
selves to be owners and to be persons in possession of 
IT’s share, mortgaged that share and with the mortgage 
money satisfied the decree against T*s estate. Held, 
that the mortgagors having never purported to act on 
behalf of minor sons of T and having totally ignored 
their existence, the mortgage could not be enforced 
agamst either T's descendants or T*s property and that 
S. 68 of the Contract Act did not apply to the ease. 
{Vol 12 ) 1925 All 213 (213, 214) (DB). 

[11] As S. 68 of Contract Act is not controlled by 
B. 81 of C. P. Court of Wards Act (1899), estate of 
Government ward is not exempt from liability for neces- 
saries supplied to ward. (’04) 17 0 P L R 67 (58). 

[12] Subsequent to coming into force of C. P. Court 
of Wards Act (1 of 1915) a suit against a minor based 
on S. 68 of the Contract Act is not maintainable. 
(Vol 8 ) 1921 Nag 105 (105) ; 17 Nag L R 20. 

[13] Sections 68 ar.d 11 — S. 37 of the U. P, Court 
of Wards Act (1912) has to be read with Ss 11 and 68 
of the Contract Act. That section is no bar to a claim 
under S. 68 of Contract Act. (Vol 30) 1943 Oudh 119 
(121) : 18 Luck 318, 

[14] Promissory.note executed by a ward of Court 
for his necessaries is not enforceable. He cannot get 
advantage of S. 68 . (Vol 22 ) 1935 Lab 764 (765) ; 16 
Lah 932. ((Vol 14) 1927 Lah 414, Overruled.) 

2. Necessaries. [ 1 ] Necessaries mean goods 
suited to the condition in life of the infant and to his 
actual requirements. So things purchased with which 
the infant is plentifully supplied are not necessaries, 
(’09) 36 Cal 768 (777) 

[ 2 ] Word ‘necessaries’ in S. 68 cannot be restricted 
to wbat is necessary for elementary requirements of 
minor such as food and clothing. (Vol 17) 1980 All 128 
(129) : 62 All 381 (DB). 

[3] The term ‘necessaries’ is not confined to goods. 
It can include other things such as good teaching and 
instructions whereby the minor may profit himself 
jifterwards ; and also money to enable him to obtain 
these necessaries. (Vol 25) 1938 Nag 65 ( 68 ) ; I L B 
(1939) Nag 692. 

[4] Cloth supplied to a minor and cash lent to him 
to effect necessary repairs in his house are ‘necessaries’ 
within the meaning of S. 68 . (Vol 23) 1936 Nag 12 (18). 

[ 6 ] A creditor advancing money to save the property 
of a minor from being sold for revenue is entitled to be 
reimbursed from the property of minor. (Vol 17) 1930 
A'U 128 (129) : 52 AU 381 (DB) ©(Vol 12) 1925 Nag 33 
(33). 

[ 6 ] Where the guardian of a minor borrows money 
for the payment of rent due to Jambardar, which the 
minor was bound to pay, the minor is liable under the 
transaction, as the guardian can do, what the minor 
himself would do. (Vol 26) 1938 Nag 65 (67) : 1 L B 
(1939) Nag 592., 

[7] Minor is bound in respect of loans supplied to him 
for necessaries. Agricultural operations and payment of 
creditors may, in suitable circumstances, be necessary 
purposes. (Vol 24) 1937 Nag 380 (391) : I L B (1937) 
Nag 458. 


[ 8 ] Money advanced to a minor required for defence 
in certain criminal proceedings pending against him, 
and used for that purpose — Lender suing to get it back 
— Plea of minority at the time of contracting. He/d, 
that the minor was liable as the nr»oney was paid for 
^necessaries’ the minor’s liberty being in Jeopardy, 
(’94) 21 Cal 72 (80) (DB). 

ISee also ( 99) 22 Mad 314 (317) (DB) ] 

[9] An infant’s estate is liable for all the costs and 
expense^, properly incurred bj the guardian in pjocred- 
ings properly taken to preserve the infant from complete 
rum and destitution. (’81) 7 Cal 140 (143, 144) 

[10] Money spent on the obsequies of the father of 
the minor cannot be deemed to be nect-ssenes supplied 
to the minor within the meaning of S. 68 . (Vol 20) 193B 
Oudh 132 (183) (DB). 

[ 11 ] Money borrowed by a guardian of a Hindu 
minor for Divali expenses is not a loan incurred fpr 
*necessaries’ and the minor’s estate is not liable. (Vol 25) 
1938 Nag 65 ( 68 ) : I L B (1939) Nag 692. 

[12 J Moneys paid to a minor for the discharge of hia 
father’s decretal debts, for the recovery of which 
nothing was done, cannot be called necessaries but 
moneys borrowed by him for the necessary costs of a 
Civil or Criminal proceeding are held as necessaries 
within S. 68 of the Contract Act, (Vol 9) 1922 Nag 
247 (248) ; 18 Nag L E 119. 

[13] During the lifetime of his father, money borrow- 
ed by a person incapable of entering into a contract to 
pay for the Sradh of his mofher, is not a necessity 
under S. 68 . (Vol 4) 1917 Cal 485 (486) (DB). 

[14] The question whether bulls are or are not neces- 
saries depends on the evidence let in by the parties in 
each particular case. (Vol 13) 1926 Mad 592 (592). 

[15] By general principles of Hindu law a minor is 
under an obligation to provide out of the family pro- 
perty the funds necessary for performing the maniage 
ceremonies of his sister in a manner smtalle to the 
social position of the family and its pecuniary sources; 
(32 AU. 325 Foil ) Such provision is “necessary” and 
one which the minor is ‘legally bound’ to make within 
S. 68 . (Vol 8 ) 1921 Oudh 14 (17) (DB) ©iVol 27) 1940 
Nag $27 (329, 330) : I L B (1940) Nag 632 ©(Vol 20) 
1933 Nag 285 (2rt7) ©(’10) 32 All 325 (334) (SEj (21 Cal 
892 ; 23 M»d 512, Bef.) 

[16] Advancing of funds to a male Hindu minor for 
meeting his own marriage expenses is not supplying 
him with necessaries suited to bis condition in iito wit bin 
the meaning of S. 68 of the Contract Act, and a person 
advancing such funds is not entitled to be reimbursed 
from the property of such a minor The Hindu law 
does not enjoin the marriage of a Hindu male before 
the age of majority. (Vol 27) 1940 Nag 327 (329, 330) : 
ILR (1940) Nag 632, 

[See (Vol 28) 1941 Mad 887 (389) ] 

[But see (Vol 4) 1917 Pat 332 (333) : 2 Pat L tfour 
627 IDB).] 

[17] The money spent over an object which an in- 
fant is legally bound to perform cannot be recovered 
unless it constitutes a ‘debt’ and is not a bounteous 
gift. (Vol 8 ) 1921 Oudh 14 (19) (DB). 

[18] Unregistered sale deed — One of the vendors 
minor—Vendee suing to recover amount alleged to have 
been paid to some mortgagees in discharge of mortgage 
on the property in question and some more amount ad- 
vanced to vendors — Meld, that plaintiff acquired no 
interest in the property, as the mortgage was by a minor 
and they were not entitled to recover the money paid to 
discharge the mortgage nor to get the amount advanced 
to vendors, which was not for necessities. (1910) 82 
All 25 (27) (DB). 

[19] Debt incurred by guardian for improving or 
developing minor’s estate is not binding on such estate. 
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Be-irnbursemmii of person pay 69. A person, "srho is interested in the payment oE money 
mg momydm by another, in ^y- which another is bound by law to pay, and who therefore paj’S it, 
nentofMM^mterested. jg entitled to be reimbursed by the other 

Illustration. 

B bolds in Bengal, on & lease granted by tbe zamindar. The revenue payaote oy A to the Govern- 
inent being in arrear, bis land is advertised for sale by the Government. Under the revenue law, the con-equence 
of such sale will be tbe annulment of B's lease. B, to prevent the sale and the consequent annuiment of Lis own 
lease, pays to the Government the sum due from A. A is bound to make good to B the amount so paid. 


Section 68 (mitd ) 

Money borrowed for its upkeep or its preJiervation binds 
the estate (Vol 26) 19.89 Mad 414 (419 420) (DB). 

3 Interest on value of necessaries. — [1] Ko 
Interest on the value of necessaries can be allowed by 
way of dsmages. {Vol 14) 1927 Lab 414 (415). 

[Saa (Vol 27) 1940 Mad 106 (109) : I L E (194o) Mad 
27 (DB).] 

[But see (Vol 23) 1936 Nag 12 (13).] 

4. Proof of necessity. ^[1] In the case of neeos* 
caries supplied to an infant the onus of proof lies on 
the creditor. (Vol 25) 1938 Nag 65 (67) : I D B (1939) 
Nag 592. ^ 

[2] It is not su£dcient to plead that money was 
advanced and spent for the minor, but it must also be 
shown that it was necessary. (1907) 10 Oudh Cas 88 
(39, 40) (DB). 

[3] In a case vrhere a creditor seeks to make the 
estate of the minor liable for advances made for neces- 
saries mere bona fide enquiry by tbe creditor into the 
existence of tbe necessity and advance in good faith 
thereafter will not su£dce. but at tbe same time the 
creditor need not prove tbe actual application of tbe 
money. To require this is to ask him to do tbe impos- 
sible. The creditor is required to prove the circumst- 
ances of tbe minor’s estate the absence of any other 
source from which tbe necessity could be met at tbe 
time of tbe transaction and tbe suitability of tbe neces- 
sity having regard to the social status and tbe condition 
in life of tbe minor. If these are established and tbe 
creditor has advanced money for meeting such neces- 
saries after satisfying himself about tbe same, tbe cre- 
ditor is entitled to a decree against the estate of the 
minor unless it is proved by the other aide that the gnar« 
dian did not actually apply tbe money for necessary 
purposes. The burden will, in such circumstances, shift 
on tbe defendants to prove that the guardian, instead 
of using tbe money for tbe minor as required, used it 
for his own purposes. (Vol 25) 1938 Nag 68 (71, 72) 
(DB). 

[4] A plaintiff is not debarred from proving that tbe 
goods were necessary if no enquiry bad been made at 
the time tbe goods were supplied as to the necessity. 
(Vol 14) 1927 Lab 414 (415). 

[5] A money lender, advancing money to a minor 
alleging that it was for necessaries must draw tbe bond 
so as to bind tbe minor’s estate. (Vol 1) 1914 Mad 648 
(651) : 37 Mad 38 (DB). 

[6] Mere statement in a bond executed by a person 
borrowing money in his personal capacity that tbe 
amount was to meet certain necessary expenses of tbe 
minor will neither bind the minor nor will afford suffi- 
cient proof of the amount having been spent for tbe 
necessaries of the minor. (Vol 17) 1930 Oudh 299 (299). 

[7] Pronote by tbe guardian — Failure to mention 
that the loan was for tbe minor — Minor’s estate is still 
liable for tbe debt if it is proved to be for minor's 
benefit or is otherwise binding on him. (’39) 1939 Mad 
W N 909 (909). 

5. Alienation by guardian for necessaries,— [1] 
Section 68, Contract ’.Act, refers to a person who sup- 
plies a minor with necessaries suited to bis condition in 
lifej S. 68 does not show that a guardian can execute a 


valid mortgage of the ward’s prc-pcxiic;. (Voi 20) 193J^ 
Kang S3 (84) : 11 Bang 193. 

[2] A sale by tbe administrator cl tbe e^^tate of tbe 
deceased of property of bis minor belts is void and 
cannot be supported under S. 68, nor can the «al® 
be ratified by minor subsequently. (Vol 6) 1919 Low 
Bur 53 (53) : 9 Low Bur Eul 186 (DB). 

[3] In a contract of loan made by a mother of a 
minor, be is liable only for such sums as are spent for 
procuring necessaries for him. (Vol 14) 1927 Nag 196 
(196)*(Vol 20) 1933 Nag 285 (287). 

[4] A decree can be enforced against the minor’s pro 
perty if tbe debt was contracted for purposes neces«ary 
within the meaning of S. 68, (Vol 13) 1926 Pat 399 
(399). 

SECTION 69 — Synopsis, 

1. Applicability and scotse, 

2. Suits for contribution, 

3. ^‘Interested.” 

4. Purchaser of property. 

5. Landlord and tenant. 

6. Reversioners. 

7. Co- sharers. 

8. Decree-holder. 

-9. Payment made to raise wtongfut attachment, 

10. Joint liability. 

11. Money paid to save mortgaged properly. 

12. Persons in wrongful possession. 

13. Other cases. 

14. Bona fide payments. 

15. Voluntary payments. 

16. “Bound by law.” 

17. ^‘Paying.” 

18. Limitation. 

1. Applicability and scope. — [Ij Sections 69 
and 70 — The sections are not exhaustive of the principle 
contained therein (Vol 13) 1926 Cal 657 (658) (DB), 

[2] Sections 69 and 70 are distinct — Where one 
applies tbe other does not. (Vol 33) 1946 Gal 63 (64). 

[3] Sections 69 and 70 deal not with contribution 
but reimbursement. (Vol 33) 1946 Cal 63 (64) 

[4] The section converts the natural obligation into 
a legal obligation to pay on tbe part of the person who 
has received benefit of the payment by another person 
of what he was bound to pay. (1881) 3 All 66 (72) «FB). 

[5] The section applies where a person pays money 
which another is bound by law to pay. The obligation 
to repay money which another has paid and on which 
a person has benefited does not arise In every case 
excepting those which fall under this section and S. 70. 
(Vol 33) 1946 Nag 21 (23) : I L B (1945) Nag 820 ® 
(1921) 19 All L Jour 73 (75) (DB) (Vol 6) 1919 Mad 
105 (106) (DB). (Suit by son for recovery of properties 
bequeathed to him by his brother sold by his mother 
alleging exclusive title in herself— Out of the puroha^ 
money mother alleged to have discharged certain 
debts blading on property— R’eW, that though purchaser 
acted bona fide he could not ask to be reimbursed by 
the true owner.) ^ (Vol 5) 1918 AU 379 (879) (DB). 
(Sale of properties subject to mortgage — Purchaser 
retaining money due to mortgagee— Pre-emptor suing 
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Section 69 (conid,) 

obtaining decree mih direction to deposit the full 
purchase money — Defendant’s predecessor-in-tifcle with- 
drawing full amount and failing to discharge mortgage 
— Pre-emptor compelled to discharge it — Held that he 
could not recover it as the case did not come within the 
scope of this section). 

[6] Personal liabilities as well as liabilities imposed 
upon the land are within the section. (Vol 13) 1926 Cal 
765 (767) (DB) * (Vol 13) 1926 Cal 657 (658) (DB). 

[But see (Vol 1) 1914 Mad 371 (373) (DB). (The 
section contemplated only a personal liability.) '5&(1903) 
45 Oudh Cas 212 (214). (PlaintiS redeeming mortgage 
Suing reversionary heir for reimbursement — S. 69 did not 
apply as reversioner was not personally liable under the 
mortgage.) 

[7] No contract or piivity of contract between the 
obligor and obligee is necessary to make a claim for 
reimbursement under this section. (1910) 6 Nag L R 
27 (31). 


[But see (Vol 25) 1938 Cal 413 (414). (Suit for con- 
tribution by co-tenant — Impleading two of the land- 
lords and transferee from one of the co-tenants on the 
ground that the transferee wrongly paid the rent to the 
landlord and claiming refund— if cZd, that the claim for 
reimbursement is not maintainable in the suit for con- 
tribution and that the ease did not come under this 
section as there is no mutuality between the landlords 
on the one band and the plaintiff and other co-tenants 
on the other.) ii«(Vol 24) 1937 Lab 607 (608). (Contract 
between agent and principal that agent will pay for 
goods sold where purchaser fails to pay— Agent paying 
m a transaction where the order was not placed through 
him but the purchaser led him to believe that he w’ould 
pay him — Eeld^ that the agent to get the benefit of 
this section must have privity of contract with tho 
purchaser,)© (Vol 23) 1986 Cal 663 (667, 671, 672) : 63 
Cal 1172 (DB). (Stranger to contract can sue only if 
trust is created in his favour.)] 

[8] If there is direct contractual relation between the 
parties, there will be no occasion to rely upon S. 69 at 
all. (Voi 21) 1934 Mad 628 (629). 

[9] A obtaining Bs. lOOO from Government us tagai 
loan and making it charge over land No. 1 and offerin" 
lands Nos. 2, 3 and 4 as collateral security — Lands 
Nos. 2, 3 subsequently mortgaged to 75 and Nos. 1 and 4 
sold to P — Es. 1000 out of purchase price left with P 
for paying tagai loan— Few days before the said sale C 
attaching land No. 1 in execution of his decree and 
purchasing it at execution sale— Suit by P claiming 
charge over lands Nos. 1, 2 and 3 and for recovery of 

amount paid by him to Government from A, B and G 

S. 69 did not apply. (Vol 28) 1941 Bom 153 (155) (DB). 

[10] Sections 69 and 70, Contract Act, contemplate 
persons who not being themselves bound to pay the 
money or to do the act, do it under circumstances 
which give them a right to recover from the defendant 
who is benefited by it. (Vol 7) 1920 Nag 119 (121) © 

e43^f645f(DB) ^ 


[See however {Vol 26) 1938 Nag 469 (460) : I L E 
(1939) Nag 246. (Section 69 can be invoked by a person 
where there was an initial liability to pay by another 
which he also was interested in making notwithstanding 
the fact that he was also legally liable to pay.)] 

[11] The right that a person has under this section 

and S. 70 can be kept separate from bis right of sub- 
rogation under S. 92, T. P, Act. (Vol 21) 1934 Nag 84 
(86) ; 30 Nag L E 148 (DB). ^ 

[12] Jurisdiction of civil Court to entertain a suit 
under this section in respect of eases falling under 
ps, 183 and 288 of United Provinces Land Revenue 


Act, 1901, is not ousted by these sections. (1906) 28 All 
563 (568) (DB). 

[13] Sections 69 and 70 do not apply to remedio': 
against wrong doer. (3 93 3) 40 Cal 598 (613) : 40 Ind Ajjp 
56 (P 0). 

[14] Person owning one of two lands forced to pav 
whole revenue assessed jointly on both can claim con- 
tribution — Semhlo that neither this section nor S. 70 
applies to the case. (Vol 3) 1916 Mad 668 (669) (DB), 

[15] Purchaser of property letaining money to pay 
ofi decree against vendor compelled to pay both the 
decree- holder and vendor— Semble that case falls within 
this section. (1883) 5 All 400 (404, 405). 

[16] Defendants under a rent decree arc not bouin 
by law to pay and get the sale under that decree set 
aside — Mortgagee decree-holder paying and getting sale 
set aside — He can recover the money under S, 70 though 
the case is not covered by this section. (1912) 3 6 
Cal L Jour 156 (160) (DB). 

[17] Purchaser paying arrears of land revenue — Sale 
deed silent as to who was to pay — Held^ that no relation 
existed between purchaser and vendor creating an obli • 
gation of the nature contemplated under Ss, 69 or 70. 
(1884) 6 All 67 (67, 68) (DB). 

[18] Cases under S. 09 are cognizable by a Court oi 
small causes. (1888) 15 Cal 652 (656) (FB) © (1882) 4 
All 152 (153). 

[But see (1896) 23 Cal 189 (191) (DB). (Clause 41 of 
Bch. II, Small Cause Courts Act, excludes a suit foi 
contribution from its jurisdiction.) © (1883) 9 Cal 395 
(396) (DB). (Joint decree— Money paid under — Suit for 
contribution — Small Cause Court cannot entertain it.)J 

2. Suits for contribution.— (1) The right and dut,\ 
of contribution is founded on duotrines of equity and 
does not depend upon contract. (Vol 25) 1938 P 0 109 
(174) : 65 Ind App 219 : 13 Luck 494 : 32 Sind L H 
772 (P 0) © (Vol 26) 1989 Mad 531 (538): I L B (1939^ 
Mad 776 (DB). 

[2] This section docs not apply to contribution suits. 
(Vol 26) 1939 Cal 645 (646) ; I L B (1939) 2 Cal 226 
(DB). 

[3] Section applies to suits for tonlribution w'hero 
lioth plaintiff and defendant w^ere liable for money paid 
by the plaintifi. (Vol 21) 1934 Cal 709 (710) : G3 Ca^ 
864 (DB). 

[But see (1907) 10 Oudh Cas 108 (108).] 

[4] Sections 69 and 70 of the Contract Act do not 
apply to claims for contribution under S. 82 ol the 
T, P. Act. (Vol 5) 1918 Mad 1012 (1013) (DB). 

[5] Though the creditor’s remedy against some of 
the persons jointly and severally liable to him might 
have been barred by limitation the right of tho person 
who pays of! the debt to claim reimbursement not 
affected. (Vol 14) 1927 Cal 665 (667) (DB). 

3. -‘*Interested,”— [1] Interests inS. 60 are restric- 
ted to those arising in course of law or through mistake 
or in virtue of existing relation with person on whose 
behalf payment is made. (Vol 4) 1917 Mad 83 (85) : 39 
Mad 965 (DB)©(Vol 3) 3916 Cal 497 (400) (DB)©(Vol 8) 
1921 Oudh 14 (19) (DB). 

[2] Interest referred to in S. 69 is pecuniary one. 
(1912) 35 Mad 728 (737) (DB). 

[3] The interest must be in oidcr to avert some loss 
or to protect some interest vrhich would otherwise he 
lost to the person making the payment. (Vol 33) 1946 
Nag 21 (23) : I L E (1945) Nag 820 © (Vol 17) 1936 
Oudh 266 (268) (DB). (Transferee of property subject 
to charge is person interested in the payment of thi* 
debt within S. 69.)©(1911)8AUL Jour 622 (624). (Pro- 
perty sold under a money decree against plaintifi and 
defendant-^PlaintiS depositing money and getting sale 
set aside — - He ia a person interested in paying th<j. 
amount.)©(’82) 1882 All W N 210 (210). (Mortgage 
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Section 69 (contd.) 

euted pending attaclimeut which was subsequentiV 
lifted — Subsequent attachment and sale under that — 
Hcldf mortgagee was not a person interested as hi- 
rights were not aSected by the sale.) © (1879-80) 4 
Bom 643 (652) (DB). (Lands belonging to plaintifi 
situated in defendant’s inam village held by him 
independently rent and cess-free of the defendant — 
Defendant paying local cess levied by Government in 
respect of the village claiming proportionate share from 
plaintiff— H’cZd, that as the plaintiff owed an indepen- 
dent duty to pay to the Government even bis lands 
were assessable to the cess. The defendant was not a 
person interested in making the payment for he had no 
interest to protect in respect of plainti^’s holding.) 

[4] Mere apprehension founded upon an impression 
that ons’s interest will be adversely affected is sufficient. 
(Vol 9) 1922 Pat 337 (338) •$* (Vol 27) 1910 All 416 
1419) : I L E (1940) All 580 (DB) S«{Yol 24) 1937 Bang 
350 (350)©(Vol 15) 1928 Cal 389 (391) (Vol 13) 1926 
Cal 385 (391) : 52 Cal 914 (DB). (Interest which may 
not be enough in common law to found a claim suffi- 
cient.) 

[5] A person who is bound by law to make a pay- 
ment is a person who is interested in the payment with- 
in the meaning of S. 69, Contract Act. Consequently, 
a person who is compelled under a decree to pay money 
which another was ultimately liable to pay is entitled 
to recover it from such other person under S. 69, Con- 
tract Act. (Vol 24) 1937 Nag 132 (154) : I L E (1940) 
Nag 437. «5<(Vol 13) 1926 Cal 657 (658) (DB). (Though 
he may be liable for or bound to pay only a part of the 
money.) 

[But see (Vol 9) 1922 Nag 30 (51, 52). (The words 
‘bound by law to pay’ include^all persons legally bound 
to pay whether under contract or otherwise), >$< (Vol 3) 
1916 Mad 980 (983) : 39 Mad 795 (DB).] 

[6] Section 69 contemplates only an existing interest 
which the payment is intended to protect and not in- 
terest which is created by the payment itself or forming 
part of the same transaction as the payment itself or is 
only a security for the payment. (1918) 26 Mad L Jour 
312 (314) © (Vol 32) 1946 Bpm 187 (197) (DB). (Party 
making the payment must have a contract to pay or 
interest present, future or contingent.)5<{Vol 4) 1917 Pat 
159 (160) : 2 Pat L Jour 676 (DB). (Mere expectation 
to acquire title not an interest.)'J'(1913) 19 Ind Gas 614, 
(615, 616) (Cal)5(PlairLtiff alleging to be mortgagee pay- 
ing off rent decree — Subsequent decision that he was 
not a mortgagee — Held, he was not interested in the 
payment.) © (1889) 11 All 234 (242) (DB). 

4. Purchaser of property. — [1] Purchaser of 
portion of property made to pay whole amount can sue 
lor contribution. (Vol 24) 1937 Oudh 420 (423) : 13 
Luck 35 {DB)>2»(Vol 12) 1926 Mad 1041 (1042). (Vendee 
to discharge encumbrance — Co-vendee paying to save 
property can recover.) S'{Vol 1) 1914 Mad 26 (28) (DB). 
(Two properties mortgaged for the same debt subse- 
quently sold to two persons one free of the encumbrance 
and the other subject to the mortgage — Purchaser of 
latter property refusing to pay the whole amount paid 
by the purchaser of former property— He can recover it 
from the defaulting purchaser.) 

[2] Sale deed with covenant for title free of any 
charge or incumbrance— Purchaser having to pay a 
mortgage on the property is entitled to be recouped by 
the vendor. (Vol 15) 1928 P 0 98 (98) ; 65 Ind App 
135 : 50 All 371 (P C) ^ (Vol 33) 1946 Mad 244 (245) 
(DB)^(Vol 9) 1922 All 508 (509) (DB). 

[3] Vendee entering into possession on the date of 
contract of sale— Vendor paying the charges on the pro- 
perty since that date to the date of execution of sale 


deed is entitled to recover it from vendee. (Vol 14) 1927 
Mad 1060 (1062). 

[4] Where property sold to plaintiff by defendant is 
attached before judgment in a suit by the latter’s credi- 
tor, and the plaintifi paid the amount and got it re- 
leased, be can recover from the defendant the amount 
so paid. (1910) 33 IMad 232 (233, 234) (DB) ^ (Vol 5) 
1918 Cal 636 (637) (DB). (Decree against ‘painidare by 
landlord — Darpatnidar depositing amount of decree to 
avoid sale — Pfl^mdc:?iliable ander’Ss.69 and 70.) ►I'{Vol 
2) 1915 Cal 278 (279, 280) (DB). (Plaintiffs purchasing 
the tenancy of defendant under two of eo* sharer land- 
lords compelled to pay off decree for arrears of 
rent obtained by other landlords — Held, they could 
claim to be reimbursed by the defendants as they 
paid to protect their interests which in the circum- 
stances of the case was threatened.) © (Vol 1) 
1914 Cal 529 (530) (DB). (Purchaser paying off rent 
decree obtained before the purchaser.)'$<(l875) 7 N W P 
H C R 336 (DB). (Encumbrance not disclosed — Pur- 
chaser paying off decree obtained on the encumbrance 
is entitled to be re-imbursed.) 

ISee (Vol 28) 1941 Mad 635 (636) (DB). (Person com- 
pelled to make deposit under 0. 21, E. 89, Civil P. C., 
to save his property by getting the sale set aside can 
sue to recover consideration for sale under S. 72.)] 

[5] Auction sale subject to charge — Purchaser is 
bound to pay as the principle that the buyer should pay 
the incumbrances subject to which property is sold is 
applicable also to court sales. (1907) 30 Mad 461 (463) 
(DB) © (Vol 9) 1922 Pat 337 (338). (Dues under rent 
deoree.)'5‘(Vol 8) 1921 All 312 (3X3) : 43 All 268 (DB). 
(Subsequent mortgage ) © (Vol 3) 1916 Cal 954 (956) 
(DB), (Rent dues.)‘$‘(1897) 1 Cal W N 458 (462) (DB), 
(Bo.) 

[6] If purchaser of the equity of redemption pays off 
at the time of redemption the amount of a bond not 
charged on the property, he cannot recover it from the 
mortgagor under S. 69. (Vol 2) 1915 Mad 870 (871). 

[7] Transfer set aside as one made with intent to 
defraud creditors and the property attached and sold — 
Transferee who has paid an attaching creditor has got 
a right to proceed against transferor for the payment 
made on his behalf. (Vol 1) 1914 Low Bur 262 (263) : 
8 Low Bur Eul 233. 

[8] Registered proprietor transferring tenure — 
Transferee’s name not registered — Person paying ar- 
rears of revenue accruing after date of transfer cannot 
recover same under S. 69, (Vol 19) 1932 Gal 205 (205). 

5. Landlord and tenant. — [1] Landlord cannot 
under S. 69 or S. 70 recover from his tenant the cost of 
sweepers and Bhistis employed under an order of the 
Municipal Board to keep the premises clean. (Vol 1) 
1914 All 322 (323). 

[2] Sub-tenure holder paying off decree against the 
landlord to save his tenure from being sold can recover 
the amount and accidental expenses. He cannot recover 
interest on it, (Vol 12) 1925 Pat 737 (739) (DB). 

[3] Three years summary settlement amount recover- 
ed from plaintiff — Defendant who owned lands in the 
jagMr village of plaintiff found not liable to pay propor- 
tionate amount on his land under Bombay Act VII of 
1863 either to the Government or to the dagJiirdar^ 
Held the plaintiff could not recover either under this 
section or S. 70. (1881-82) 6 Bom 244 (250) (DB). 

[4] Amounts wrongly collected from landlord instead 
of the ryot for irregular irrigation of the latter’s land— 
The amount so paid held could be recovered from the 
ryot under S. 3 (11) of the Madras Estates Land Act 
(I of 1908)— Doubtful whether the claim is for merely 
compensation falling under S. 69 or 70 of this Act, (Vol 
26) 1939 Mad 918 (9l9, 920). 
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[6] Landlord collected 'water cess from plain tifis at 
penal rate and paid it to Government. He is not liable 
to be sued by plaintiffs for recovery of the water cess so 
paid b,Y them. Section 69 held not applicable as land* 
loid was not bound to pay water cess. (Yol S) 1916 Mad 
167 (159, 161 and 163) (DB). 

6, Reversioners, — [1] Hindu reversioner who 
pays off a mortgage decree against the estate in the 
bands of the widow is entitled under S. 69 to be 
reimbursed by the widow in respect of the money 
whtch she was bound to pay, (1913) 36 Mad 426 (435, 
436) (DB) •& (Vol 12) 1925 Mad 95 (105, 106) (DB). 

[2] As tbe next reversioner of a Hindu widow is in- 
terested in tbe pa3ment of revenue in respect of her 
estate within S, 69, he can recover the amount of re- 
venue paid by him. (1909) 19 Mad L Jour 331 (331). 

[3] Heversioner depositing the sale amount under 
S, 310-A of Civil Bioeedure Code (now 0. 21, R. 89) 
and getting sale aside is entitled to recover it from the 
widow. (VoJ 1) 1914 Cal 838 (340) (DB), 

[4] Widow entitled to maintenance and residence 
continuing in possession after the death of last male 
bolder but not as heir— Any sums spent by her for pur- 
poses binding upon reversioners can be recovered by 
ber. (Vol 16) 1928 Mad 820 (822) s 61 Mad 815 (DB). 

7 Co-sharers,— [l'\ He who chooses without tbe 
permission of his co-sharer to spend money on the 
joint property has no right to ioftfot the payment of any 
share of such expenses upon such joint owner unless 
they fall within Ss. 69 and 70. (1890) 1890 All W N 121 
(122)»S«(Vol 7) 1920 Pat 166 (166). (Co-sharer not bound 
by law to pay rent decree in favour of landlord — Cou’- 
tribution cannot be levied from him). 

[2] Suit by lambardar co-sharer against other co- 
sharers to recover land revenue paid by him on their 
behalf falls under S. 69. (Vol 26) 1939 Pat 497 (499) 
(DB). 

[3] Registered holder of village paying water cess 
leviable under Act, VII of 1865 — Defendant entitled to 
shaie in village bound to pay either to plaintiS or tbe 
Government direct and therefore, his share can be re- 
covered by the plaintiff who paid the whole amount by 
invoking this section. (1910) 33 Mad 189 (191, 192, 195 
196) (DB). 

[4] Co-sharer paying rent due on land is entitled to 
ooniributif n. (Vol 3) 1916 Cal 954 (956) (DB) (1912) 
Ind Cas 457 (468) (Cal) (DB). (Co-sbarer paying off entire 
rent decree.) (Vol 1) 1914 Cal 672 (673) (DB). (One of 
the two owners of a non-transferable holding transfer- 
ring his share — Transfer not recognised by landlord — 
Decree for rent paid by the other owner — Held he could 
recover it from the transferee of his co sharer), 

[6] One of the co-sharers paying off the decretal 
amount due fiom all can recover it from the other oo- 
sharer^. (Vol 22) 1935 Lab 981 (982) (Vol 1) 1914 
Cal 373 (374) (DB). (Patni put up for sale in execution 
free of encumbrance— Co-sbarer in darosat taluk Patni 
paying amount to stop sale to protect bis interest is en- 
titled to be paid by the Patnidar under S. 69). 

8. Decree-holder. — [1] Decree-holder withheld 
from possession pending appeal and second appeal pay- 
ing kibt for the land can tecover the amount paid under 
this section. (1904) 27 Mad 338 (339). 

[2] A decree-holder who has purchased tbe zamin- 
dari shares of the judgment-debtor in exfoution. paying 
arrears of revenue is not entitled to be rein.bursed by 
the judgment- debtor. (Vol 21) 1934 All 712 (712). 

[8] Holder of money decree with an attachment 
belore judgment paying dues under rent decree to save 
the property from sale in execution of the latter decree 
can claim under this Sfction lo be reimbursed. (Vol 16) 
1928 All 353 (363) * (Yol 13) 1926 All 745 (746) (DB). 


9. Payment made to raise wrongful attach- 
ment.— [1] Money paid to avoid attachment of his pro- 
perty in execution of a decree against another can be 
recovered from the judgment-debtor under Ss. 69 and 
70. (’ll) 1911 Pun W B No. 82 page 82 (93) (DB). 

[2] Crops of land possessed by tenants attached by 
Government for rent for another plot in same pafta — 
Tenant paying off dues is entitled to be reimbursed 
though attachment illegal. (Vol 3) 1916 Mad 1167 
(1167) (DB). 

10. Joint liability.— [1] One of several joint judg- 
ment-debtors paying off the entire decree is entitled to 
recover contribution from his co-debtors by a suit 
which will fall under this section. (Vol 29) 1942 Pat 204 
(208) : 20 Pat 811 (D B) (Vol 18) 1931 Pat 394 (400) 
: 10 Pat 528 (D B). (A judgment-debtor along with B 
under a mortgage depositing money under 0. 21, E. 89 
0. P. 0., and getting sale set-aside — Held suit brought 
by him to recover half of the amount paid by him from 
B was competent under this section ) ^ (Vol 14) 1927 
Mad 98 (99) ^ (Vol 13) 1926 Cal 951 (952) (DB) (Vol 
1) 1914 Cal 2< 8 (209) (DB). (One of several judgment- 
debtors buying the decree cannot execute it against the 
others.) * (1908) 11 Oudh Cas 279 (282) (DB). 

[2j Decree for rent against joint lessees — One ot 
them paying can recover from the other in the absence 
of funds available with him out of the usufruct to pay 
it off. (Vol 18) 1931 Pat 234 (235) : 10 Pat 168 (DB). 

[3] One of co-sureties pajing more than bis proper 
iionate share can enforce contribution from the others 
under this section. (1910) 13 Oudh Cas 23 (25) »!• (Vol 
8) 1921 Mad 630 (531), (Contra, Fet Bamesam J 

tion 140 is applicable). 

[4] Surety given to remove attachment of property 
before judgment — Subsequent procefc-dings resulting in 
the attached properties being dei lartd not attachable 
under S. 60, 0. P. C. — Decree-holder taking coercive 
measures against the surety and recovering the dues 
under decree — ^Held though it was subsequently found 
that the surety was not liable lo pay, he could sue the 
debtor for rei.Mbursement under this section. (Vol 31) 
1944 Nag 282 (283) ; ILE 1944 Nag 638. 

[5] Co-tenant paying decretal amount to save tenancy 
is entitled to contribution. (Vol 17) 1930 Cal 344 (345) 
(DB) * (Vol 13) 1926 Cal 1031 (1032) (DB). 

[6] Property jointly owned — Plaintiff paying arrears 
of assessment can recover -same from defendant joint- 
owner. (1S89) 12 Mad, 349 (351) (D B) ^ (1888) 11 
Mad 452 (459) (DB). 

[7] A person who owns one of two lands on both of 
which the Government revenue was jointly assessed 
and pays the whole revenue is entitled to claim contri* 
bution for the proportionate sum due from other iand. 
(Vol 3) 1916 Mad 668 t669) iDB). 

[8] Decree for costs— Ditcretal amount paid by one of 
the defendants — Person paying is entitled to contribu- 
tion from other defendant (Vol 17) 1930 Bom 606 (507) 

: 65 Bom 94 * (76) 1875 Pun Re No. 90 page 212 (213) 
(DB), ' ' 

[9] Assignee of decree for rent applying for execution 

of decree Assignee though not in a position to apply 
for execution. Court issu ng execution— Plaintiff paying 
under compulsion of such execution — FeZd, that the 
case is covered hy S. 69 and the money recoverabli^ from 
the other judgment debtor, (Vol 2) 1915 Cal 310 (8 12) 
(DB). ' 

U. Money paid to save mortgaged property.-— 
pj Mortg^e of property charged with maintenanoe 
by decree impleaded — When he pays off the decree 
which other defendants are bound to saiisty, fat gets 
the right under this section to be reittibursed. (Vol 21) 
1934 Nag. 84 (85) ; 80 Nag L B 148 (DB)» 
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Section 69 (conidj 

[2] Second mortgagee paying of the amount nndei 
[he decree obtained by the first mortgagee to save the 
mortgaged property from sale— He can bring a mil 
under S, 69, Contract Act, to realize the amount so paid. 
fVol 14) 1927 Cal 893 (394) ; 54 Cal 424 (DB) ^ (W 9) 
1922 All 153 (154) : 44 AH 67 (BB). 

[See however (Vol 27) 1940 All 104 (105) : I L B 
(1940) All 71 (DB). (Puisne mortgagee purchasing pro- 
perty in execution of his own decree and paying ofi prior 
enei mbran<*e cannot recover from the mortgagor).] 

[3] Section 69 does not apply to a suit by one of 
moitgagees for contribution against co-mortgagees who 
has paid of bis share due under a sub-mortgage but the 
entire right has been sold away due to default of others. 
(Vol 20) 1933 Oudh 478 (480) tBB). 

[4] Usufructuary mortgagee paying to have the sale 
of the property set aside is entitled to reimbursement by 
the mortgagor. (Vol 10) 1923 All 127 (127.) 

[5] Mortgagor of an under-proprietary plots is not 
a person who is bound under law to pay arrears of rent 
as the usufructuary mortgagee thereof is primarily 
lesponsihle for the rent under S, 76, Transfer of Property 
Act, (Vol 5) 1918 Oudh 286 (287.) 

[6] Purchaser at a private sale from ihe mortgagor 
is bound to pay arrears of rent due under a decree 
obtained by the landlord prior to his purchase. If tbe 
mortgagee »paid off the same to save the property from 
sale he can bring a simple money suit to recover it 
even though he has given up the mortgage lien. (Vol 13) 
1926 Cal 765 (767.) 

[7] Bent of ante-alienapion holding paid by mort- 
gagee of the sanie — ^Mortgagee can sue original ante- 
alienation tenant for recovery of amount due which the 
tenant should have but did not pay. (Vol 84) 1947 Hag 
43 (4f ) : I L E (1946) Nag 469 (DB), 

[8] Holding brought to sale under Madras Bent; 
Becovery Act (VIU of 1866), for arrears of rent— Mort- 
gagee from tenant paying amount and averting sale — 
Mortgagee cannot recover under S. 69 but can do so 
under S. 70. (1909) 2 Ind Cas 435 (436) (Mad.) 

[9] Darpatnidar advancing arrears put in possession 
of putni — Darpatnidar subsequently defaulting — Pro- 
perty brought to sale and purchased by mortgagee — 
Darpatnidar suing for recovery of money paid by him 
in respect of arrears and while he was in possession — 
Held tbe section did not apply as mortgagee was not 
bound to pay the rent.(1911)15 Cal W N 404 (407;(DB). 

[10] Mortgagee auction purchaser paying off rent 
decrees held by landlord against the mortgagor tenant 
cannot recover the amount. (Vol 11) 1924 Pat 235 (236); 
2 Pat 890 (DB). 

[11] Purchaser of mortgaged property cannot plead 
he was only benamidar for the mortgagor in an action 
brought against him to recover the putni rent paid by 
the mortgagee to save property. (1907) 84 Cal ^2 (96) 
pB). 

[12] Mortgagee is entitled under this section to be 
reimbursed by mortgagor for money paid by him in 
respect of revenue and land taxes to save property from 
sale (Vol 23) 1936 Bang 47 (48) ^ (Vol 33) 1946 Kag 
226 (227) : 1 L B (1946) Nag 297. (Mortgagee paying 
land reveune payable by the purchaser of tbe property 
in execution of a money decree against the mortgagor 
as entitled to recover it from the purchaser.) >S> (Vol 28) 
1941 Mad 800 (^02.) (Collusive decree against tenants 
in favour of landlord for cess— Mortgagee decree-holder 
paying can recover from the tenants.) ^ (Vol 27^ 1940 
Nag 285 (286.) (Mortgagee oltainmg possession of pro- 
perty under compromise decree paying revenue dues 
detaul’ed by mortgagor— He can recover it under this 
section ) Hi (Vol 20) 1933 Bang 112 (1X2). 

[13] A mortgagee from a co-sbarer paying the entire 


revenue payable by all the eo-sharers is entitled to be 
reimburped by tbe other co-bbarers. (Vol 17j 19'd0 All 
516 1017) (DB). 

[See however (1910) 83 Mad 41 (45) ^SB). (Mori- 
gagfe of '•hares of certain defendanib paying the whole 
revenue — One of tbe sharers not bound to pay— He can- 
not be made to pay under this section.)] 

[14] Mortgagee decree-holder who purchased the pro- 
perty in execution paying laud revenuec uld not recover 
it from the mortgagor on tbe sale being subsequently set 
aside. (Vol 15) 1928 Pat 552 (554) (DB). 

[15] Subsequent ^mortgagee ielt with money at the 
time of mortgage to pay off prior mortgage — Larger 
amount paid due to his own delay — He cannot recover 
the excess from the mortgagor. (Vol 8) 1921 Oudh 
55 (56). 

[16] A mortgagor paying rent which ought to be paid 
by the mortgagee can bring a separate suit based oe 
S. 69, Contract Act. (Vol 14) 1927 All 713 (713) 

[17] Where in default of payment of Government re- 
venue by the mortgagee in possession, tbe mortgagor 
pays the same, he can recover the same with interests 
(Vol 14) 1927 Mad 69 (59). 

[18] Co-mortgagor getting sale set aside by con=ent 
by paying debt cannot claim contribution irom the other 
mortgagors under this section. But he get» an equitable 
right to claim. (1910) 14 Cal W N 361 (363) (DB) © (Vol 
11) 1924 Nag 238 (239). (No personal liability to contri- 
bute and B 69 does not apply). 

[19] Bepresentatives of mortgagor paying the usufruc- 
tuary mortgagee ot tbe original mortgagee to get the pro- 
perly can recover the amount from the representatives 
of the original moitgagee. (Vol 19) 1932 Oudh 222 
(223) ; 8 Luck 79 (DB). 

[20] Property subject to three successive mortgages 
sold under a decree for sale on Ihe first mortgage— 
Auction-purchaser agreeing to hand over ihe property 
back to mortgagor if money was paid before a certain 
date— Third party advancing money to mortgagor on.the 
understanding that ibe property will be sold to him — 
Eeldf the third party did not get any lien under S. 69 
or S. 70. (Vol 16) 1929 Mad 890 (896) (DB). 

12. Persons in wrongful possession. — [X] No 
cause of action arises against the trespassers for re- 
imbursement under S. 69 lor dues paid to zamindar on 
their behalf. (Vol 18) 1926 Mad 162 (152). 

[2] A person in wrongful pcssession of property 
paying rent to Government cannot recover it from the 
true owner who di-possesses him subsequently. (1885) 7 
All 660 (661) (DB). 

[3] A kept wrongfully out of possession by J5, his 
co-sharer — B cannot call A to contribute to the rent 
paid by B during A's dispossession. (1902) 6 Cal W N 
903 (904) (DB). 

13. Other cases. — [1] Gift of family property to 
famil) deity— Plaintiff divesting himself of all rights — 
Defendant appointed manager— Plaintiff spending over 
purchases of ghee, matches, cloth and so forth and 
paying salaries of Pujari and Bhimar — Plaintiff held 
could not be reimbursed. (Vol, 33) 1946 Nag 21 (23) ; 
I L B (1945) Nag 820. 

[2] Court of Wards paying off creditors of deceased 
Muhamomdan from his pensions and jcpirs— Partition 
suit by some of deceased & heirs not entitled to pensions 
and jagirs — Heirs bound to reimburse Court of Wards 
to extent 01 aniount paid. (Vol 28) 1941 Lab 8s (89, 90.) 

[3] A charge- bolder is a person* interested in tbe pro- 
perty on which the charge exists and is entitled to 
recover payments made by him to ^ave it. (Vol 82) 1946 
Nag 179 (180, 181) : I L E (1945) Nag 247. 

[4] Dissolution of partnership— One partner under- 
taking to pay crtditor — O her actually paying is enti- 
tted to mdemnity. [Vol 23) 1936 Mad 865 (867). 
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[5] Trustee oi temple borrowing money for the 
temple has a right to be indemnified but his claim to 
such indemnity is not covered by this section. (1911) 
12 Ind Gas 335 (336) (DB) (Mad). 

[6] A lessee paying ofi land revenue that had fallen 
in arrears which the lessor was bound to pay can 
recover it from the lessor. (Vol 14) 1927 Oudh 609 (609) 
H5»(Vol 21) 1934 Mad 668 (661). 

[7] Mortgage decree — Sale in execution — Stranger 
•depositing decree amount on behalf of some reversioner 
•can be reimbursed under S. 69. (1913) 36 Mad 426 
(436) (DB). 

[8] Oo-sharers taking farming lease of estate from 
another oo- sharer specially agreeing to pay the revenue 
thereon leasing to another indnr-ijara-lease— Dur-ijardar 
paying revenue to save property could recover it from 
his lessors, (1876) 25 Suth W E 386 (386) (DB). 

[9] Agent of firm ordering goods for the firm — Bill 
•of lading drawn in the name of agent— Agent pawning 
the goods and handing over the bill to the consignors — 
Consignors paying the freight and claiming to take 
delivery — Birm intervening taking delivery of goods : 
Heidi they are bound to reimburse the consignors with 
the amount of freight paid by them. (*82) 1882 Pun Re 
No. 199, page (681) (DB). 

14. Bona fide payments. — [1] To support a 
•claim for contribution under S. 69, it is an indispen- 
sable condition that the claimant must have made the 
payment in good faith believing in his title to the pro- 
perty, (Vol 19) 1932 Mad 71 (73) (DB) ^ (Vol 19) 1932 
All 332 (333) : 64 All 140 (DB)'S>{Vol 14) 1927 Mad 459 
(460) * (Vol 12) 1925 Cal 1097 (1099) (DB) © (Vol 12) 
1926 Pat 201 (207) (DB) © (Vol 10) 1923 Nag 301 (303, 
804) © (Vol 5) 1918 Cal 446 (447) ; 46 Cal 691 (DB) 
^ (1913) 11 All h Jour 179 (183) © (1904) 7 Oudh Oas 
146(150, 151). 

[2] Where the payment was made by a person no!, 
actuated by the motive of protecting his interest it is 
not horn fide. (1856) 12 Cal 213 (216) (DB). 

[3] Proprietor in good faith, pending litigation, pay- 
ing Government revenue — Estate afterwards adjudged 
to opponent — Former could recover the money paid 
minus his receipts from the properly. (1894) 21 Cal 
142 (148) : 20 Ind App 160 (PC) © (Vol 28) 1941 Mad 
847 (850) (DB)©(1906) 3 All L Jour 665 (667) (DB). 

[4] Where the plaintifi fails to establish his bom 
Jides the mere fact that the debt discharged is a mort- 
gage debt or debt secured by a decree does not make 
any difference. (Vol 18) 1933 Mad 207 (210) ; 68 Mad 
^^52 (DB). 

[5] Contract to supply goods f. o. r.— Goods actually 
sent with freight *‘to pay’* — Consignee paying freight — 
No right to recover from consignee, (Vol 16) 1928 Mad 
198(198). ' 

[6] Suit for reimbursement by person who obtained 
probate of a will after its revocation in respect of an 
amount paid by him in execution under a decree against 
the assets of the deceased on his admission of the 
claim — Heidi in the absence of any movable property 
with him he ought to have waited till there was actual 
attachment and therefore the payment was not genuinely 
made. (Vol 8) 1921 Nag 128 tl2S). 

[7] In determining the question of good faith in a pro- 
ceeding to be reimbursed for payments the age of the 
party making the payment is material for inferring 
knowledge and intention, (Vol 18) 1931 Mad 207 (210) : 
53 Mad 952 (DB). 

’ 15. Voluntary payments. — [1] If plaintiffs, as 

mere volunteers, choose to pay a sum of money not for 
•defendants, but for themselves, they cannot claim 
benefit of the section. (1889) 11 All 234 (243) (DB) 
(Vol 8) 1916 Oudh 151 (152). (Defendant in a suit fCr 


foreclosure paying the full deeietai amount pays it in 
his own interest — He cannot recover it from transferees 
in possession not parties to suit.) © (1899) 1 Bom L E 
371 (372) (DB). 

[2] Payment, by surviving partner in a firm, of 
super-tax charged on him in respect 6i the profits of 
the deceased partner is a voluntary payment which can- 
not be recovered. (Vol 14) 1927 Cal 518 (620), 

[3] Vendee of minor’s property from a person who 
ho knew was not the guardian spending money for the 
estate— He has no title to the property and the money, 
though it benefited the estate, was only a voluntary 
payment which could not be recovered. (Vol 16) 1929 
Mad 110 (114) (DB). 

[4] Payment of the Government revenue by a 
lambardar is not a voluntary payment disentitling him 
to recover it under this section. (Vol 17) 1930 All 517 
(618) (DB). 

[6] Mortgagee paying to prevent sale of certain pro- 
perty for arrears of rent— Such payment is not voluntary 
payment but constitutes a charge on property. (1879) 
4 Cal 539 (542) (DB). 

[6] Payment by a charge-holder for dower to the 
decree-holder is not a voluntary payment. (1867-69) 12 
Moo Ind App 65 (79) (PC). 

[7] Testator bequeathing certain properties to his foster 
son — Foster son discharging encumbrances on properties 
not bequeathed to him is not a volunteer and was enti- 
tled to be reimbursed. (Vol 12) 1925 Mad 1175 (1178). 

[8] Person whose claim to a property under a sale 
has been decided to bo fictitious in a suit bis payment 
to save the property from sale is only a voluntary pay- 
ment which he cannot recover from the vendors. (1908) 
so AU 167 (169) (DB). 

[9] Purchaser of tenure in execution under rent 
decree paying the landlords— Defaulting tenants having 
the sale set aside on the ground of irregulaiitiea in the 
sale — Held purchaser was not a person interested hi 
paying what the tenants were bound to pay but paid the 
money in his own behalf. (1907) 5 Cal L Jour 59 (61) 
(DB). 

16. “Bound bylaw,*’— [1] The expression “bound 
by law to pay” in B. 69 means a legal liability. (Vol 51 
1918 Mad 1012 (1015) (DB)© (1910) 33 Mad 15 (19, 20, 
21) (DB). (Widow whose property has already been sold 
without objection is not bound by law to pay the debt. 
Hence a reversioner who was in possession of tho pro- 
perty paying the debt and getting the sale set aside 
cannot recover it from her.) 

[2] “Bound by law’’ does not mean “bound by law 
to the plaintiff” but that the defendant at the suit of 
any person might be compelled to pay. (Vol 12) 1925 
Mad 1041 (1042)© (Vol 25) 1938 Cal 413 (414). (Plain- 
tiff along with defendants sued for arrears of rent -- 
Suit not impleading transferee from one of the defen- 
dants— Plaintiff compelled to pay off the decree to save 
his property from sale — Held plaintiff could not claim 
contribution from transferee whose javia was separately 
recognised by landlord and that she was not bound by 
law to pay that which she had already paid.) © (Vol 14) 
1927 All 713 (713)©(Vol 4) 1917 Bom 55 (56) ; 42 Bom 
93 (DB), 

[3] A person **bound by law to pay” includes nol 
only a person who is personally liable for the payment 
but also a person who is indirectly liable in the sense 
that bis property is liable. (Vol 31) 1944 Cal 272 (278) 
(DB) © (Vol 7) 1920 Ma4890 (892) (DB). (Expenses 
incurred in respect of the bangle ceremony or sreeman- 
tham though not recoverable under this section the 
expenses of nuptials of the daughter are recoverable.) 
©(1908) 26 Mad 497 (499) (DB). (Expenses incurred foi 
the marriage of the daughter of the undivided brother 
by his widow uan be recovered from the sui:vi<ing 
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70 . Where a person lawfully does anything for another person, or delivers anything to him, 
OUigatim of person en- not intending to do so gratuitously, and such other person enjoys the 
Joying benefit of non- benefit thereof, the latter is bound to make compensation to the former in 
gratuitous act, respect of, or to restore, the thing so done or delivered.*^ 

Illustrations, 

faj Af a tradesman, leaves goods at H’s house by mistake. IJ treates the goods as bi» own. He L bound tc 
pay A for them. 

fbj A saves JB’s property from Sre. A is not entitled to compensation from B if the circumstances show that 
he intended to act gratuitously. 

[a] As to suits by minors under S. 70 in Presidency Small Cause Courts, see the Presidency Small Cause Court? 

Act, 1882 (lo [XV] of 1882), S. 32. 


Section 69 ( contd.) 

brother .)'$'(*01) 1901 All W N 37 (38) {DB)..(Bevenue' 
paying property taken under direct management by 
Collector as revenue was in arrears — While under such 
management property bought in execution of a decree 
of civil Court and sale confirmed — In between confirma- 
tion of sale and actual possession auction-purchaser 
compelled to pay arrears of revenue : Held the amount 
could be recovered from the original owners of the pro- 
perty.) 

[4] The liability for which payment may be made 
under this section need not be statutory but may be 
contractual also. (Vol 5) 1918 Cal 75 (76) (DB) 
^ (Vol 27) 1940 AU 214 (216) (DB) (Vol 9) 1922 Nag 
60 (51, 52). (Bt under contract with A, to pay C whom 
he owes money — A paying the money can recover it 
from B under this section.) ‘i* (1879) 4 Cal 369 (S73) 
^DB). (Intermediate lessee bound under convenant to 
pay rent to superior landlord— Sub-lessee paying it can 
recover from them.) 

[5] The obligation of the person to pay must have 
been in existence at the date when payment was made 
by the other in respect of which the suit is laid. (Vol 33) 
1946 Nag 21 (23) ; I L R (1945) Nag 820 «< (1918) 17 
Cal L Jour 179 (182) (DB). (Decree against defendant 
as recorded tenant — He is bound by law to pay the 
same though he has parted with bis interest under the 
lease.) 

[6] The mere fact that benefit of payment by another 
as enjoyed by a person is not enough to bring: a suit for 
reimbursement against him but he should also be bound 
by law to repay it. (Vol 10) 1923 Nag 219 (221) (DB). 

[7] One person in possession of bulk of the income 
from the property paying —He pays what he himself is 
bound to pay and cannot compel the other to contribute. 
(Vol 22) 1935 All 768 (759), (Only one of two muta- 
wallis in possesion of bulk of the income — Payment to 
beneficiaries cannot be recovered under S. 69.) * (1907) 
30 Mad 35 (38). (Land in plaintifi’s name but in posses* 
sion of defendant — The defendant was not “bound** to 
pay revenue.) 

[8] Guardian ad litem filing unnecessary and unsuc- 
cessful appeal — Estate of the lunatic is not bound by 
law to pay the costs. (1910) 34 Bom 374 (377) (DB). 

[9] Inamdar losing his right of levying assessment 
on occupancy tenants cannot recover the sum paid as 
jodi from them, as the tenants are not bound by law to 
pay jodi (Vol 8) 1921 Bom 175 (176) : 45 Bom 638 
(DB). 

[ID] Refit due for a period when mortgagors and 
their purchasers were in possession — Plaintiffs as first 
mortgagees paying rent to superior landlord — Plaintiffs 
were not bound by law to pay the money within S. 69. 
<1907) 11 Oal W N 403 (412) (DB). 

[11] The money paid by the under-tenant after the 
sale was not money which the tenant was '‘bound by law 
to pay.** (1902) 6 Cal W N 836 (337) (DB). 

17, '*Pa3nng.**— [1] Payment in law means pay- 
ment to anotW. So Government which held land under 
a landholder and ]^id assessment of the lands to 


prevent the sale thereof for arrears of revenue is not 
entitled to recover it from the landholder, (1907) 30 
Mad 375 (377) (DB). 

[2] Right to contribution does not arise unless the 
money has been paid in respect of w’hich the right is 
claimed. (1936) 61 Cal L Jour 55 (57). 

[3] Mere giving of renewal of security by one of 
judgment-debtors liable for cost does not amount to 
payment — The person executing the deed is not actually 
out of pocket and does nothing more than to convert hi’^ 
former liabilitv into another liability. (Vol 23) 1936 
Oudh 253 (255, 256) ; 12 Luck 45 (DB). 

[4] Mere undertaking to pay is not actual payment 
and does not afford a cause of action for the suits con- 
templated by this section. (’04) 1904 Pun Re No. 31 
Page 109 (111) (DB). 

18. Limitation. — [1] The right to reimbursement 
arising under S. 69 is governed by three years limitation 
from the date on which the money was paid. (Vol 24) 
1937 Nag 402 (406) ^ (Vol 32) 1945 Mad 600 (502). (A 
person who becomes subrogee of a mortgagee by redeem- 
ing the mortgage has a right to be reimbursed by the 
mortgagor — His claim is governed by Art. 61 of the 
Limitation Act.) »$• (Vol 10) 1923 Mad 392 (396) (DB). 
(Payment of mortgage and claim for reimbursement — 
Art. 132 of Limitation Act does not apply.) * (Vol 9) 
1922 Pat 499 (501) ; 1 Pat 780 (DB), (Reimbursement 
in respect of mortgage paid off.) ^ (’04) 1904 Pun Re 
No. 31, page 109 (111) (DB), 

[2] Vendee entering into possession on the date of 
the contract for sale — Vendee paying charges on the 
property sine© that time to the execution of sale deed — 
Time runs from the date of such payment and Art. 61, 
Limitation Act, governs his suit for recovery of the 
money from the vendee, (Vol 14) 1927 Had 1060 (1064). 

[3] Pronote by B and N in favour of J and M — / 
alone realizing the whole amount — Subsequent suit by 
J and M on the pronote — Decree for M only for his 
half share — Suit by jB to recover from J the amount 
paid to M — Suit is governed by Art, 61 or Art. 12 but 
not Art. 96, Limitation Act. (Vol 25) 1938 Lah 99 (101): 
I L B (1937) Lah 623 (DB). 

SECTION 70 — Synopsis 

1. Scope and applicability, 

2. "Lawfully does anything.** 

3. "For another,** 

4 "Not intending to do so gratuitously-** 

5, "Enjoys the benefit.** 

6, Compensation. 

7, Quantum meruit — Compensation for services 
rendei'ed. 

1. Scope and applicability. — [1] The section is 
not exhaustive of the principle contained therein. 
(Vol 13) 1926 Cal 657 (658) (DB). 

[2] Action 70 must be interpreted according to its 
clear and explicit terms and not in reference to the pro* 
visions of the English law relating to the matter. 
(Vol 17) 1930 Lah 364 (369) : 11 Lah 375 (DB). 

258 is 254, hM, 
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[3] Courts in India ought to he guided more by 
justice, equity and good conscience than by English 
precedents and should not cut down the benefieient pro- 
visions of S, 70, Contract Act, whiob are intended to 
apply to all cases of benefit hona fide conferred by one 
person on another and which benefit is enjoyed by the 
other person, (Vol 2) 1915 Mad 95 (98) : 38 Mad 235 
\DB). 

[4] The terms of S. 70 are unquestionably wide, but 
applied with discretion they enable the Courts to do 
substantial justice in eases where it would be difficult to 
impute to the persons concerned relations actually 
created by contract. But it is incumbent on final Court 
of fact to be guarded and circumspect in their conclusions 
and not to countenance acts or payments that are really 
officious. (1911) 38 Oal 1 (7) (DB) ^Vol 4) 1917 Bom 
141 (145) : 42 Bom 556 * (Vol 15) 1928 Oal 389 (391), 

[5] Where there is an express contract, S. 70, Con- 
tract Act, has no application. (1935) 62 Cal 612 (623) 
(DB) ig& (Vol 3) 1916 Low Bur 66 (56). 

[6} For an applicability of S. 70, Contract Act, law 
will presume a contract, but where there could not have 
been a contract the law will not presume one, (Vol 24) 
1937 Nag 330 (333) : I L R (1937) Hag 111. 

[7] Contract Act, S. 70, does not apply to the case of 
a minor. (Vol 18) 1931 Lah 344 (346) (DB) © (Vol 27) 
1940 Pat 324 (826) : 19 Pat 739 (FB). 

[But see (Vol 16) 1928 Mad 317 (320) (DB).] 

[8] An obligation to repay money which another has 
paid and by which a person is benefited does not arise 
in every case. In India, the matter is regulated by 
Hs. 69 and 70, Contract Act. (Vol 33) 1946 Nag 21 (23): 
IDE (1945) Nag 820*(Vol 32) 1946 All 428 (429). 

[9] It is not in every case in which a man ha,s bene- 
fited by the money of another that an obligation to 
repay that money arises. The question is not to be 
determined by nice considerations of what may be fair 
or proper according to the highest morality. To support 
such a suit there must be an obligation express ob im- 
plied to repay. (Vol 32) 1946 P C 23 (30) : 72 Ind App 
89 : I'D R (1945) Ear P 0 78 (PC) ^ (Vol 21) 1934 
Oudh 307 (313) : 9 Duck 701 (DB). 

[10] Section 70 must be read so as to justify the 
officious interference of one man with the afiairs or 
proper^ of another or to impose obligation in respect 
of services which the person sought to be charged did 
not wish to have rendered. (Vol 33) 1946 Nag 21 (28) : 
I L R (1945) Nag 820. 

{11] Under S. 70 plaintiS must prove (1) that he 
was doing something lawful when he was making the 
payment; (2) that he did not intend to pay gratuitously; 

(3) that what he did was done for the defendant and 

(4) that the defendant did enjoy the benefit. (Vol 2) 
1916 Mad 95 (97) : 38 Mad 235 (DB) « (Vol 15) 1928 
Oal 389 (391). 


[12] Section 70, Contract Act, applies tc a case when 
the ‘‘person** for whose benefit tbs payment is ifiade is 
a large caste. (Vol 4) 1917 Bom 141(147) : 42 Bom 556. 

[13] If there is special Act settling the relation of 
parties the general Act is inoperative. House Accom- 
modation Act ousts the jurisdiction of Civil Court to 
decide the question of necessity for repairs and its costs. 
Under S. 70, Contract Act, Civil Oqurts must ^ke the 
amount arrived at by the Special Court as it is. (1910) 
8 Ind CSsLS 1168 (1159) : 1910 Pun Be No. 103 (DB). 

[14] Section 70, Contract Act does not contemplate 
the case of p^-yment of money. (Vol 30) 1943 Ail 220 
(232) ; I D R‘(194S) All 610 (FB). 

[But see (Vcd 12) 1925 Cal 1097 (1102, 1103) (DB). 
(**Doe»” indudes payment of money,)] 

[15] An undertaking to pay is not actual payment 
ana dees not af ord a cause of action for the salt con- 


templated by Ss, 69 and 70 of the Contract Act until 
the money or its equivalent is actually paid. (’04) 1904 
Pun Be No. 31, p. 109 (111) (DB). 

[16] The provisions of S. 70 can be applied even 
when one of the parties concerned is a corporation or 
other public body. (Vol 19) 1932 Rang 176 (178) : 10 
Rang 522. 

[17] Section 70 is not repealed or altered by Ss. 48 
and 49, Bombay Municipal Boroughs Act. (Vol 24) 1937 
Bom 417 (419, 420) ; I L R (1937) Bom 782 (DB). 

[18] Out of the two sections, namely, Ss. 65 and 
70, the latter section covers a wider ground and should 
not be invoked in the case of a benefit received under a 
contract. {Vol 13) 1926 Oudh 388 (391) : 1 Luck 444 
(DB). 

2. “Lawfully does anything.** — [1] The mean- 
ing of “the word “lawfully**, in S. 70 is merely “6owrr 
fide'\ (Vol 15) 1928 Mad 317 (318) (DB). 

[2] Section 70 applies when a person lawfully does 
something for another; the word “lawful** cannot be 
ignored. (Vol 33) 1946 Nag 21 (23) : I L R (1945) Nag 
820. 

[3] In ascertaining whether an act is “lawfully” don© 
for another, the test to be applied should be, whether 
the person so acting held such a position to the other as 
either directly to create or by implication reasonably to 
justify the inference that by the act done for the other 
person he was entitled to look for compensation for it to 
the person for whom it was done. (Vol 16) 1929 Bom 89 
(91) : 63 Bom 309 (DB). ® (*89) 11 Ail 234 (243) (DB). 

[But see (Vol 24) 1937 Bom 417 (420) : I L B (1937) 
Bom 782 (DB).] 

[4] All that the Court has to do in arriving at a 
decision whether the payment was made lawfully or not; 
is to see whether the person making the payment had 
any lawful interest in making it at the time when pay- 
ment ‘was made. (Vol 32) 1945 Nag 179 (181) : I Ii R 
(1945) Nag 247 (Vol 12) 1925 Cal 1097 (1102, 1103) 
(DB) ® (Vol 8) 1921 Oudh 14 (21) (DB) ^ (1910) 14 Cal 
W N 699 (703) (DB). 

[6] Whether an act is lawfully done or not depends 
on the relative position of the parties so as reasonably 
to justify liability. (Vol 18) 1931 Bom 39 (39, 40). 

[6] A bana fide claimant, on defeat, is entitled to 
get back from his opponent what he paid for pre- 
serving the estate. (Vol 12) 1925 Pat 201 (208) (DB). 
* (Vol 12) 1925 Cal 1097 (1102, 3103) (DB) ^ {1895\ 
22 Cal 28 (31) (DB) S* (*82) 1882 Pun Be No. 199, 
p. 577 (584) (DB) © (1881) 3 All 66 (72) (FB). 

[7] Purchaser on cancellation of his sale is entitled 
to get back amounts paid in discharge of encumbrances. 
(Vol 12) 1925 Mad 95 (102, 103, 104, 105) (DB) © (Vol 
11) 1924 Oudh 302 (303) ; 27 Oudh Cas 56 (DB). 

[8] Plaintifi holding tenure of defendant — Tenure 
sold in execution of rent decree against defendant by 
superior landlord — Deposit by plaintiff to avoid sale— 
Plaintiff’s right of conkibution from defendant was 
enforceable. (Vol 21) 1934 Cal 667 (667). 

[See also (Vol 4) 1917 Bom 141 (145, 147) : 42 Bom 
556»] 

[9] When a judgment-debtor is lawfully in posses- 
sion after the sale of property, in execution of a decree, 
and has paid Government revenue, he is entitled to get 
back revenue paid. (1909) 6 All L Jour 327 (331, 332) 
(DB). 

[10] Where consignee had to pay the freight which 
was to be paid by the defendant, the payment is lawful 
and was for the benefit of the latter and is recoverable 
under S. 70. (Vol 16) 1929 Lah 737 (739). 

[11] Where on setting aside a decree, the liability to 
restore sale proceeds has been discharged by another 
person, he is entitled to compensation from those so 
liable. (Vol 16) 1929 All 834 (836) (DB). 
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[12] It is a lawful payment for a purchaser from a 
jiiortgagor to redeem the mortgage and recover the 
amount from the vendor. (Yol IS) 1931 Bona 39 (40), 

[13] Piarohaser of property paying amount of decree 
against his vendor to save property from esecution sale 
IS entitled to recover amount paid under S. 70. (1883) 3 
Ail 400 (403) (DB)'5‘(Yol 33) 1946 :SI&d 244 (245) {DB)»5 
(1911) 11 Ind Cas 153 (159) (DB) (Cal). 

[14] Plaintiff doing work — Defendant deriving benefit 
but informing before the work that he did not want the 
work to be done — Work is not done “lawfully”. (Yol 13) 
1928 IVIad 320 (325) {DB)'J«(Yoi 6) 1919 Mad 526 {527)>S 
(Yol 3) 1916 Cal 497 (499) (DB) (’10) 20 Mad L Jour 
722 (724) (DB). 

[15] Person making payment fraudulently in order 
to create title must be deemed to be making it volun- 
tarily and not lawfully and so S. 70 would not apply, 
ril) 13 Cal L Jour 646 (647, 648) (DB)5»(1904) 7 Oudh 
cas 146 (147, 151)»5«(1880) 4 Bom 643 (653) (DB). 

[16] Plaintiff making payment of cess for defendant — 
It did not appear that any emergency had arisen or was 
to arise — Section 70 held to have no application for it 
could not be said that the plaintiff had lawfully made 
payment. (1902) 26 Bom 504 (514) (DB). 

[17] Where the plaintiff pays the revenue of certain 
lands not knowing that he was making payment for 
lands which belonged to the defendant nor was the 
defendant bound to pay the revenue, as he was not the 
pattadar. Eeld^B, 70 did not appiv. (’10) 7 Mad L Tim 
200 (200) (DB). 

[18] Where plaintiff alleging himself to be a mort- 
gagee paid the amount of rent decree against his mort- 
gagor and it was afterwards decided that he was not 
mortgagee, it was held, that deposit was not lawful. (1911) 
9 Ind Cas 615 (616) (Cal), 

[19] Lawful payment docs not include payment of 
arrears of revenue by a reversioner as his interest is a 
mere expectancy. (Yol 9) 1922 Cal 363 (355) : 49 Cal 
470 (DB). 

[20] Where a mortgage by a widow is binding on her 
husband’s heirs, the latter are bound to reimburse the 
mortgagee. (’74) 1874 Pun Re No. 69, page 320 (823) (DB). 

[21] A payment of arrears of rent made by a co- 
sharer in fraud of the other coshar.ers is not made law- 
fully. (Yol 14) 1927 Cal 66 (57) (DB). 

[22] Plaintiff gaining possession of property under 
a forged will knowing it to be so — Plaintiff making 
payments of debts due on estate — Payment is not in 
good faith and plaintiff is not entitled to reimbursement. 
(Yol 18) 1931 Mad 207 (210) ; 53 Mad 952 (DB). 

[23] Plaintiffs alleged themselves to be purchasers of 
the mortgagee’s right in certain land — Decree against 
mortgagee — To save the property from sale in execution 
of the decree plaintiffs paid the amount of the decree — 
It was already found in another suit that sale to 
plaintiff was fictitious and inoperative — Plaintiffs 
filing suit to recover the money paid towards satisfac- 
tion of the decree : Held, that S. 70 had no application 
and the suit for recovery of the money was not main- 
tainable. (1908) 30 All 167 (169) (DB). 

[24] Person taking wrongful j^ssession of property 
and paying revenue i^ not entitled to recover back re- 
venue paid. (1885) 7 All 660 (661) (DB). 

[25] In the Madras Presidency the purchaser of 
mortgaged property subsequent to the Court sale cannot 
properly apply under 0. 21, R* 89 of the Civil P, 0., to 
have the sale set aside upon payment of the decretal 
amount; such application is not lawful and the mere 
fact that the Court entertained it does not make a pay- 
ment made thereunder a “lawful payment”. (Yol 17) 
1930 Mad 644 (645, 646). 

£26] Where vendees discharged encumbrances on 


property not sold to tham they could not recover any- 
thing from vendors. (Yol 5) 191S All 319 (320) ; 40 Al* 
555 (DB). 

[27 j Where Yiliage Sanitation Puncbayat having 
control over the conservancy of the local area renders 
latrine services to a person at his request, the services 
rendered to him are services lawfully rendered and the 
Punehayat is entitled to recover under S. 70, Contract 
Act, the amount charged by it as latrine cess. (Yol 22 ^ 
1935 Nag 242 (243) : 31 Nag L R (Supp) 108. 

[28] The respondents entered into contract with the 
appellant for the supply of a certain quantity of coal 
free on rails at Rajahmundry, Two consignments of 
coal were received under freight system under which 
the consignee was to pay the freight. The appellant 
paid the freight and sued respondents for its recovery : 
Heldt that it was open for the appellant to have re- 
jected the coal, for his right extended only to rejecting 
the coal and net to claim any charges that he chose to 
pay to the railway and that S. 70 did not apply as it 
could be said that plaintiff did anything lawfully for 
the defendant and the defendant had the benefit of it. 
(Yol 15) 1928 Mad 198 (198). 

3. “For another”. — [1] Doing anything “for 
another” person means in some way taking his place as 
the doer. That is the first meaning of “for”. There is 
no justification for importing into S. 70 looser senses of 
“for” and the phrase “does anything for another person 
not intending to do so gratuitously” in S. 70 means 
that when a person has proved that he did the thing 
for another person as explained above, be must then 
prove that he did not intend to do it gratuitously. Until 
a person has succeeded in proving that he acted for 
another, the question whether he acted gratuitously or 
not does not arise. (Yol lo) 1928 Mad 320 (321, 322) 
(UB). 

[2] Where the sole or dominant motive for the pay- 
ment is not to save another man’s property, the payment 
cannot be said to have been made for such other man. 
(Yol 17) 1930 Mad 644 (645) ® (1903) 6 Oudh Cas 212 
(214, 215). 

[3] Section 70 is not applicable to a case where a 
person does some act for his own benefit which unavoi- 
dably benefits his neighbours or any other person. 
(Yol 6) 1919 Mad 1146 (1147) (DB). 

[4] If the plaintiff pays to (Jovernment certain 
charges, which the defendant is liable to pay, with the 
notice and consent of defendant, he can recover the 
money from defendant under S. 69 or S. 70. (’10) S3 
Mad 189 (193) (DB). 

[5] If an agent spends money from his own pocket 
for his principal he can recover them under S. 70. ?19I1) 
34 Mad 167 (172) (DB). 

[6] Where a person is assessed to income-tax and the tax 
is recovered from him, such person cannot under S.69 or 
S. 70 of the Contract Act, recover the amount so paid 
from another person on the ground that such other 
person was in actual receipt of the income. Section 70 
does not apply as the person paying the tax did so on 
his own account and not on behalf of another, (1908) 
81 Mad 35 (36) (DB); 

[7] Mere benefit to another without an express or 
implied liability to repay does not confer any right. 
(Yol 18) 1931 Bom 39 (39). 

[8] Where a railway, in pursuance of the Goyern- 
ment orders under S. 11 (3) (b), Railways Act, widens 
a culvert to take out the overfiowing water of ‘i tank 
situated in a municipal area, ‘at its own cost, a suit by 
the Railway against the Municipality for the recovery 
of the cost is not maintainable. Section 70 of the Con- 
tract Act does not apply because the work was done 
under the Government orders for the benefit of private 
owners of property in the neighbourhood and not lor 
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the benefit of the 3^Iunicipality« {Vol 32) 1945 Mad 427 
(429, 430) : ILE (1946) Mad 333 (DB). 

[9] It is a question of fact vyhether what has been 
done is or is not for another peison, (Vol 18) 1931 Mad 
51 (52). 

[10] Where a person making payment for another is 
interested in making the payment, he cannot be presuni* 
ed, in the absence of evidence, to show that he intended 
to act for the other party also, to have acted for such 
other party. (1910) 33 Mad 15 (21) (DB). 

[11] Person, primarily liable, but absolutely ignorant 
of the expenditure being incurred on his.behalf , need not 
repay. (Vol 4) 1917 Mad 83 (85) ; 39 Mad 965 (DB). 

[12] A mortgagee-purchaser who pays assessement_ 
of the land after the pattadar— Mortgagor has relinqui- 
shed the patta cannot recover the amount from subse- 
quent pattadar. (1912) 12 Mad L Tim 261 (262) (DB). 

[13] Plain tifi paying amount for which he was 
personally liable — Defendant benefiting by the payment 
— Plaintiff cannot be said to have paid on behalf of 
defendant. (Vol 26) 1939 Cal 645 (647) ; I L R (1939) 2 
Cal 226 (DB), 

[14] Where a co-owner defends a suit brought 
against him and other co-owners, if incidentally and 
without any special effort on his part, the other co- 
owners derive an advantage from the defence, he cannot 
be said to have done something for the other co-ownets 
for which the latter would be Iwund in law or equity to 
recompense him. (Vol 20) 1933 Lah 95 (96) (DB). 

, 4, “Not intending to do*‘so gratuitously.** — [1] 

It is well-settled that there is no obligation to repay in 
the case of a voluntary payment. (Vol 32) 1945 P C 23 
(30) : 72 Ind App 39 : IDB (1946) Ear PC 73 (PC). 

[2] A payment by volunteer of mortgage amount or 
money debt does not render debtor liable. (Vol 15) 1928 
Mad 541 (542). 

[8] Devisee discharging encumbrances on properties 
other than those bequeathed to him, but which he 
expects to inherit, is entitled to be reimbursed, as he Is 
not a volunteer. (Vol 12) 1925 Mad 1175 (1178). 

[4] The value of payment under protest is to safe- 
guard the position of the person who makes the pay- 
ment and to ensure that it cannot be said that the 
payment he made was a voluntary one. (Vol 16) 1929 
Mad 409 (410) : 52 Mad 207 (DB). 

[5] Co-sharer who has incurred expenditure on re- 
pair or improvements of common property can claim a 
rateable contribution if he did not intend to benefit 
them gratuitously and if they are really benefited. 
(1911) 7 Nag li R 11 (IS) ©(Vol 30) 1943 Mad 85 (86) : 
ILB (1943) Mad 158 (FB) ©(Vol 24) 1937 Pat 103 (103) 
©(Vol 21) 1934 Pat 346 (349) ©(Vol 14) 1927 Mad 122 
(122) ©(Vol 8) 1921 Cal 93 (94) (DB) ©(1905) 32 Cal 
374 (376) (DB). 

[6] Government repaired certain tank from which 

were irrigated lands in the zamindari of defendant. 
Defendant knew that the repairs were necessary for the 
preservation of the tank. The Government had carried 
out the repairs not intending to do them gratuitously 
for defendant and the defendant enjoyed the benefit of 
the work done. There was no request either express or 
implied on the part of the zamindar to the Government 
to ex^ute the repairs : in the suit by Gov- 

ernment against defendant, that the plaintiff was en- 
titled under Contract Act, S. 70, to recover from 
defendant part of the costs incurred, estimated with 
reference to the irrigable area of tbe villages owned by 
the plaintiff and defendant respectively. (’95) 18 Mad 
88 (93, 94) (DB). 

[7] When several persons hold a tenancy jointly and 
where one of these persons pays the whole rent, he can 
sue the others for contribution under S. 70 and Is 


entitled to a decree. (Vol 2) 1915 Cal 157 (158)©(Voll8) 
1931 Pat 234 (235) : 10 Pat 168 (DB)© (Vol 17) 1930 
Cal 344 (345) (DB). (Transferee from one co-tenant of 
a holding not transferable is liable to contribution.) 
©(Vol 7) 1920 Cal 657 (658) (DB) ©(’11) 38 Cal 1 (6, 71 
(DB) ©(1910) 14 Cal W* N 699 (703) (Joint Decree.) 

ISee also (Vol 22) 1935 Lah 981 (981, 982] 

[8] Part owner of an estate paying revenue due on the 
whole estate to save his own interests : Held that under 
8s. 69 and 70 of the Contract Act he was entitled foi 
contribution. (1888) 11 Mad 452 (459) (DB) ©(Vol 23) 
1986 Mad 752 (759, 760) ©(Vol 12) 1925 Oudh 625 
(626) ©(’83) 1883 Pun Be No. 42, p. 127 (129) (DB) 

ISee also (Vol 5) 1918 Cal 56 (57) (DB).] 

[9] Mortgagor is entitled to contribution from bis 
co-mortgagors of amount paid by him in Court to set 
aside sale in execution of mortgage decree but cannoc 
claim statutory compensation. (Vol 18) 1931 Pat 394 
(400) ; 10 Pat 528 (DB) ©(Vol 32) 1945 Mad 500 (502). 

[10] A co-plaintiff is entitled to be reimbursed his 
expenses in full. (Vol 3) 1916 Pat 273 (274) : 1 Pat D 
Jour 201 (DB). 

[11] Litigation against A and B— A incurring costs 
unauthorised by B to prosecute it up to the highest 
Court cannot recover a share of it from B, even though 
the litigation has ended successfully. (1894) 21 Cal 496 
(504) : 21 Ind App 26 (PC) ©(Vol 3) 1914 Lah 384 
(385) : 1914 Pun Be No. 461 (DB). 

[12] Inamdar within a zamindari taking for his 
benefit Government water and the zamindar made 
to pay the water cess: Held^ that the zamindar i-^ 
entitled to recover the amount of cess so paid under 
S. 70 of the Contract Act. (1907) 30 Mad 277 (278) 
(DB). 

[13] Mortgagee paying rent or revenue is entitled to 
recover from mortgagor. (Vol 20) 1933 Bang 112 (112) 
©(*12) 16 Cal L Jour 156 (161) (DB) ©(1909) 2 Ind Cas 
435t436) (Mad) ©(1908) 30 Cal 794 (800). 

[14] Mortgagee of a tenure becoming also its pur- 
chaser is not entitled to be reimbursed the amounts of 
arrears he had paid prior to his purchase for he wa.s 
himself liable. (Vol 11) 1924 Pat 235 (236) : 2 Pat 890 
(DB). 

[15] The payment made by sadar lambardar of land 
revenue allotted to the pattidar after the imperfect 
partition under S. 188 (1), 0. P. Land Revenue Act, is 
a payment lawfully made and not one intended to be 
m^e gratuitously of which the benefit is enjoyed by 
the defaulting pattidar, and the sadar lamj^rdar is 
entitled to be reimbursed under S. 70, Contract Act, 
(Vol 33) 1946 Nag 134 (134, 135) ; ILB (1946) Nag 226 
(DB). 

[16] Person continuing to be recorded as lambardar 
even after he sold his holding is entitled to recover 
from his vendee the rent paid by him, (Vol 17) 1930 
All 302 (303) : 51 All 897. 

[17] Principal and agent — Principal benefiting by 
money received through unauthorised act of agent — He 
is liable jointly and severally with agent to restore it. 
(Vol 24) 1937 Lah 570 (571) ©(Vol 14) 1927 All 161 
(162) : 49 All 520 (DB). 

[18] Execution against members of joint Hindu 
family— Property in the posse«?sion of one member 
attwhed — That member depositing decree amount to 
avoid sale — He is entitled to refund of deposit on proof 
that his self acquisitions were attached and not family 
property. (Vol 7) 1920 Mad 241 (242). 

[19] Lease of bazar legally defective— Leasee enter- 
ing into possession and constructing tin-shed and 
chabutra — No notice given to lessor nor his consent 
obtained under S, 108 (f) and (p), T. P. Act— Section 70 
held inapplioable-^Lessee held not entitled to costs of 
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construction. (Vol 29) 1942 Oudh 231 (237) : 17 Luck 
530 (DB). 

[20] A borrowed money from B,for the use of C and 
paid to 0. B sued A, and recovered the amount. Then 
A sued C — Held that payment by A to B was not 
gratuitous and he could lecover it from C, (1907) 29 
All 627 (632) (DB). 

[21] Purchaser from a widow is not entitled, as against 
purchases from heir of the last owner, to claim the 
amount paid by such purchaser to a decree-holder who 
had sought to execute against such property. He did 
not intend to confer any benefit on the plaintiffs. 
(Vol 10) 1923 All 404 (405). 

[22] Mortgage debt paid with the money of the 
plaintiff — Defendants are bound to compensate the 
plaintiff by re-payment of the principal and reasonable 
interest. (Vol 21) 1934 All 390 (392). 

[23] The heir on re-marriage of the widow is bound 
to pay the amount advanced at her request for the 
discharge of an encumbrance out of the estate. (Vol 12) 
1925 Nag. 19 (20). 

[24] A standing surety for D’s liquor shop and 
depositing cash security with Government — B taking C 
as partner — Default in payment of licence fees— .Recovery 
by Government from cash deposited by A without his 
consent — Suit by A for recovery of that amount against 
B and G^B and G held liable. (Vol 25) 1938 All 206 
(207). 

[25] B and N borrowed certain amount on a promsisory 
note from J and Af . J alone realised the amount. Sub- 
sequently J and If brought a suit against R and N on 
the basis of the promissory note. As J had no authority 
to receive payment on behalf of A/, the suit was dismissed 
to the extent of half the claim but was decreed in favour 
of M to the extent of half^tbe claim. Thereupon, B 
brought a suit against J to recover the amount paid to 
M on the ground that he had been compelled to pay it 
twice: HeldthQ.t the suit fell under S. 70, Contract Act. 
(Vol 25) 1938 Lah 99 (101) : I L R (1937) Lah 623 
(DB). 

[26] One of the several judgment-debtors paying ofi 
decree is entitled to recover compensation under S. 70 
because his payment is not gratuitous. (Vol 6) 1919 Pat 
JO (12). 

5. ^‘Enjoys the benefit.** — [1] Section 70, Con- 
tract Act, contemplates a case in which a certain benefit 
is done to another and is not Intended to be done 
gratuitously, and the man to whom benefit is done 
enjoys the benefit voluntarily, that is to say, he should 
have an option of refusing to enjoy the benefit. It does 
not mean that the benefit should be thrust upon him 
without his having the option of refusing it. Nobody 
has a right to force a benefit upon another. (Vol 23) 
1936 Pat 194 (197, 198) (DB)««(Voi 19) 1932 Mad 151 
(162)3«(Vol 18) 1931 Mad 51 (54)*(Vol 9) 1922 Pat 337 
(338, SSQj^CVol 2) 1915 Mad 870 (871)4<(Vol 2) 1915 
Mad 428 (430, 432, 433) (DB)'^(1910) 22 Mad 15 (20) 
(BB). 

[But see (Vol 14) 3927 Mad 459 (460)®(Vol 10) 1923 
Mad 64 (66) (DB)®(Vol 2) 1915 Mad 1081 (1082) (DB)* 
(Vol 2) 1915 Mad 85 (98, 99) : 38 Mad 235 (DB)*(1912) 
16 Cal L Jour 156 (161) (DB) ] 

[2] Benefit meant in S. 70 is the direct and natural 
benefit of what has been done. (Vol 23) 1936 Mad 930 
(934, 936) (DB). 

[3] A person who pays money due to certain person, 
not on behalf of or for the benefit of another, cannot 
recover the money from the other person who has not 
been benefited by the payment. (Vol 18) 1931 Oudh 242 
(243) (DB)*(1899} 22 Mad 314 (316) (DB). 

[4] Even illegal payments to which defendant con- 


sented for bis own benefit must be repaid. (Vol 15) 1928 
Mad 476 (476). 

[5] Plaintiff claiming compensation must prove that 
defendant actually derived benefit from the aot. It is 
not sufficient that he w’ould derive a benefit if he (defen- 
dant) would do some more acts. (’12) 1912 Mad W N 
956 (957) (DB). 

[6] Payment neither beneficial nor known or con- 
sented to confers no right. (Vol 3) 1916 Bom 302 (304) : 
40 Bom 646 (DB). 

[7] Where a tenant used Government water without 
permission and the landlord paid water rate and sued 
for the recovery of the same, it was held that the only 
consequence of non-payment of water rate would be sale 
of proprietary estate of landlord and that as tenant was 
not benefited by such payment, he would not be liable. 
(Vol 1) 1914 Mad 20 (21). 

6. Compensation. — [1] The basis of the compen- 
sation under S. 70 would be in proportion to the benefit 
enjoyed. (Vol 24) 1937 Bom 417 (421) ; I L E (1937) 
Bom 782 (DB). 

[2] Plaintiffs must prove the extent of benefit derived 
by defendant. (Vol 3) 1916 Mad 157 (159, 161, 165) 
(DB). 

[3] Plaintiff entitled to contribution can claim 
interest. (Vol 23) 1936 Mad 910 (912) : I L B (1937) 
Mad 35*(Vol 18) 1931 Lah 457 (463) (DB). 

[But see (Vol 17) 1930 Lah 364 (371) : 11 Lah 375 
(BB).] 

[4] Part owner of darpatni depositing decretal amount 
and statutory compensation and getting sale set aside — 
He has against his co-sharers, under S. 70, right to con- 
tribution for decretal amount and compensation. (Vol 
7) 1920 Cal 1002 (1003) (DB). 

7. Quantum meruit — Compensation for services 
rendered. — [1] The principle of quantum meruit is 
often applied where for some technical reason a contract 
is held to be invalid. Under such circumstances an 
implied contract is assumed by which the person for 
whom the work is to be done contracts to pay the 
person who does work reasonably for the work done. 
(Vol 28) 1941 Mad 887 (887, 888). 

[2] 'Where in a suit for compensation based on an 
express agreenoient the plaintiff does not ask any relief 
under S. 70, the Court cannot grant a decree on the 
principles of S. 70. (Vol 25) 1938 Lab 71 (71) : I L R 
(1938) Lah 511*(Vol 20) 193S Mad 344 (344). 

[3] Where the claim on a promissory note fails on 
the ground of undue influence, it does not involve the 
dismissal of the alternative claim set up by the plaintiff, 
as for instance, to rocover remuneration of srevices 
rendered by him. Where it appears that he undertook 
various duties for the defendants and performed them 
with assiduity and care and they proved beneficial to 
the defendants and he did this under the impression 
that he would receive remuneration for the services, his 
claim to a reasonable compensation must be held to be 
established. (Vol 24) 1937 P 0 50(51,53) (PO)*(Vol 14) 
1927 Nag 241 (242). 

[4] Where a contract is invalid so far as one party 
is concerned, it cannot bind the other party also. Decree 
can be passed on ''quantum meruit** basis against a party 
enjoying benefit under this contract. (Vol 20) 1933 Pesh 
16 (18)*(Vol 24) 1937 Bom 417 (422) : ILB (1937) Bom 
782 (DB)*(1936) 38 Pun L B 618 (619)*(Vol 20) 1933 
Lah 15 ( 17): 13 Lah 661 (DB)*(Yol 19) 1932 Rang 176 
(178) : 10 Bang 522*(Vol 17) 1930 Lah 364 (369) ; 11 
Lah 895 (DB)*(Vol 14) 1927 Cal 485 (472) : 64 Cal 189 
(DB). 

[5] When the plaintiff has really done some work 
under contract but failed to prove the alleged contract, 
reasonable compensation should be given to plaintiff 
for the work done. (Vol 2) 1916 Oudh 12 (13). 
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Besponsib%hty of finder 
of goods, 

[a] See Ss. lol and 152. 

Liability of person to 
whom money is paid, or 
ihing delivered, by mista'he 
or under coercion. 


71. A person -who finds goods belonging to anonher and takes them 
into his custody, is subject to the same responsibility as a bailee.®" 


72. A person to -whom money has been paid, or anything delivered 
by mistake or under coercion, must repay or return it. 

Illustratioiu, 


(a) A and B jointly owe 100 rupees to C* A alone pays the amount to G, and B, not knowing this fact, pays 
100 rupees over again to 0. 0 is bound to repay the amount to B, 

(h) K railway company refuses to deliver up certain goods to the consignee, eaujept upon the payment of an 
illegal charge for carriage. The consignee pays the sum charged in order to obtain the goods. He is entitled to 
recover so much of the charge as was illegally excessive. 


Section 70 (conid), 

[6] Suit, on a Lundi inadmissible, can still proceed on 
basis of recovery of money had and received or for 
compensation. (Yol 16) 1929 All 264 (257) : 51 Ail 530 
(OB). 

[7] Wheie one has expressly or impliedly requested 
another to render him a service without specifying any 
remuneration but the circumstances of the request 
imply that the service is to be paid for, the law will 
imply a promise to pay, i,e., so much as the party doing 
the service has deserved or as is normally said a reason- 
able sum. (Yol 22) 1935 Cal 847 (852, 358) : 62 Cal 
175 (DB). 

[8] If there is an agreement which is invalid under 
S. 28 of the Legal Practitioners* Act or no agreement at 
all, the pleader can sue under S. 70 of the Contract Act, 
and he can get whatever is a fair and just remuneration 
for the services he has actually rendered. (Yol 8) 1921 
Nag 122 (125) ; 17 Nag L R 8»3&(Vol 1) 1914 Cal 166 
(166) {DB)©(1886) 9 Mad 375 (876) (DB). 

[But see (Yol 14) 1927 Pat 178 (181) ; 6 Pat 614 
(DB).] 

[9] Section 28 of Legal Practitioners Act prohibits the 
recovery of any money under an agreement not recorded 
in a ^rtieular manner. It no doubt supersedes those 
provisions of the Contract Act under which agreement 
can be enforced generally. But it does not touch Sr 70 
which has no relation to express agreement at all, but 
which is intended specially to deal with eases where 
remuneration can be claimed in the absence of an 
agreement. (*88) 1888 Pun Re No. 160 page 426 (426) 
(DB)©{’93) 1893 Pun Re No. 136 page 528 (533) (DB). 

[10] In absence of an express agreement medical man 
is entitled to reasonable remuneration to be fixed by 
Court. (Yol 1) 1914 XJpp Bur 12 (14) : 2 Upp Bur 
Bul 19. 

[11] cT agreed to repair an organ belonging to B for 
Rs. 100 but be did not do the full repairs to the organ 
according to agreement. J claimed to be entitled to 
retain the organ until he is paid for the work done : 
Eeld that as there was an express contrf^ct it must be 
performed in its entirety or nothing can be claimed 
under it. (1884) 6 All 139 (142) (DB) © (1913) 19 Ind 
Oas 48 (51) (Low Bur). 

[12] Void lease— Compensation for use and orooupation 
can be recovered under S. 70. (Yel 27) 1940 ^md 129 
(130) : I L B (1940) Ear 200 (DB). 

SECTION 72 — Synopsis 

1. Scope and applicability. 

2. Mistake of fact. 

3. Mistake of law. 

4. Coercion, 

1. Scope and applicability.— [1] Section applies 
only where money was not really due to the defendant. 
(Yol 8) 1921 All 81 (84) : 43 AU 272 (DB). 

[2] Section 72 which specifically deals with the 


question as to whom money must be repaid or a thinj^ 
returned, must be regarded as exhaustive, apart from 
other specific provisions of the law. (’ll) 1911 Pun \V R 
No. 32 p 82 (90) (DB). 

[3] Section has no application where property is 
neither delivered by mistake nor under coercion. (1905) 
27 All 592 (602) (DB). 

2. Mistake of fact. — [1] A payment under a mistake 
of fact cannot be regarded as a voluntary payment and 
is recoverable under Section 72. (Yol 27) 1940 Mad 660 
(662). 

I8ee (1912) 15 Ind Gas 361 (362) (Low Bur). ( 

Voluntary payment made with full knowledge of faoth 
cannot be recovered under Section 72.) © (’71) 8 Bom 
H 0 E (A 0) 102 (106, 106). ( . . . Money paid under 
mistake induced by fraud — Payment is not voluntary— 
Money can be recovered.)] 

[2] The rule governing the recovery of money paid 
under a mistake of fact is that the person paying under 
a mistake of fact, however ignorant he may be and 
however forgetful he may have been is entitled to recover 
such money unless he has at any time waited his claim 
or has Wn estopped by reason of conduct by which the 
payee baa altered his position by parting with the 
money. (Yol 21) 1934 Rang 66 (70) ; 12 Rang 25. © 
(Yol 27) 1940 Mad 660 (662), 

[But see (Yol 17) 1930 Lah 852 (854) : 11 Lah 667 
(DB). (Bank making payment in respect of cheque for 
getting that it was countermanded by drawer is not 
entitled to refund of amount from payee.). © (Yol 13) 
1926 Bom 66 (68) : 50 Bom 49 (DB). (Where drawee 
paid to wrong person, and kept quiet for a long time he 
is not entitled to recover it though he had paid by mis- 
take.)] 

[3] Where money as paid or goods delivered to a man 
by mistake, it can be recovered so long as his status 
gm is maintained, i. e., so long as he can be equitably 
regarded as still having the benefit of that which was 
paid or delivered to him. The doctrine involved in the 
oases is the doctrine of equitable restitution, (Yol 10) 
1923 Mad 17 (18, 19) (DB). ( .... A making excess 
delivery to B by mistake — B transferring to others 
under same mistake — A cannot thereafter claim from B 
for excess delivery.) 

[But see (Yol 12) 1925 Mad 1255 (1267) ; 48 Mad 
925 (DB). (Party who received money by mistake should 
refund though he himself had also paid by mistake to 
his vendor who had become insolvent )] 

[4] To establish a cause of action to recover money 
as money paid by mistake, the mistake should be as to 
some fact causing a liability to pay. (Yol 20) 1933 P 0 
78 (82) (P 0), (Cash banded over under voluntary con- 
tract hardly comes within that desicription.) 

[5] It is not necessary that tbue mistaken payment 
must be of a suUh a nature that if such payment were 
not rectified the liability would be created against the 
person paying. (Yol 27) 1940 Mad 669 (862, 663). 
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Section 72 fcontd.) 

[But see (Yol 21) 1934 Rang 66 (70) : 12 Rang 25.] 

[6] The ^yment need not arise out of contractual 
relation between the parties. (Yol 27) 1940 Mad 660 
661) ^ (Yol 29) 1942 Mad 590 (592) : ILR (1942) Mad 
369 (DB) (Yol 33) 1946 Cal 245 (249). 

[See (Yol 15) 1928 All 500 (504) : 50 All 818 (DB). 
(Money paid under a forged document may be recovered 
with intereat.)] 

[7] Where money is paid to another under the influ- 
ence of a mistake, that is upon the supposition that a 
specific fact is true, which would entitle the other to the 
money, but which fact is untrue, and the money would 
not have been paid if it had been known to the payer 
iihat the fact was untrue, an action will lie to recover it 
back. (Yol 29) 1942 Mad 590 (591) : I L R (1942) Mad 
669 (DB), (G falsely representing that he was if and 
mortgaging property to A — Subsequent mortgage 
by G of same property to B — E paying amount to A as 
first mortgagee as agreed under infiuence of mistake 
that G was Af — R held entitled to return of amount 
paid to A.)‘$'(Yol 33) 1946 Mad 150 (151) ; I B R (1946) 
Mad 531 (DB). (Purchaser in execution paying ofi 
mortgage on property under bona fide mistake that it 
was valid mortgage — Recovery of amount so paid can 
be made.) 

[8] Where a person seeks to recover a payment under 
a mistake of a fact, he must prove not only that he was 
mistaken as to the facts hut he is also bound to show 
that it was such a mistake which caused him to pay. 
(Yol SO) 1943 Pat 827 (327) ; 22 Pat 220 (DB). 

[See also (1912)15 Ind Cas 361 (361, 362) (Low Bur}.] 

[9] Money paid under mistake of both parties can be 
aecovered as money had and received. (Yol 15) 1928 
P 0 261 (262) (P 0). © (Yol 9) 1922 Cal 1 (2) (DB). 
(Yol 8) 1921 Bom 93 (102). 

[10] Money paid under a mistake of fact with which 
payee had nothing to do cannot be recovered. (Yol 13) 
1926 Rang 14 (16) : 3 Rang 477 (DB). 

[11] Money paid under a mistake induced by fraud 
of third party may be recovered. (1877) 1 All 79 (81, 
82) (DB). 

[12] Payment made cannot be split up and a part 
only treated as having been paid under mistake* (Yol 
33) 1946 Cal 245 (249). 

[13] Tenant holding over under A induced after 
latter’s death to take lease of same property from A’s 
widow — Tenant to pay rent regularly to widow — A*e 
executors obtaining decree for rent due since A*s death 
- -Tenant claiming refund of sums paid to widow — Suit 
dismissed on ground of express agreement to make such 
reference — Hetd^ that in face of S, 72 it was not neces- 
sary that there should be such agreement and that ten- 
ant was entitled to claim refund. (’06) 1906 Pun Re 
No. 131, P, 491 (492). 

[14] Person paying tax to Panohayat Board under 
mistaken notion that property for which tax was paid 
lay within jurisdiotion of Board — Payment is under 
mistake of fact and can be recovered under S. 72 as 
money had and received for payer’s use. (Yol 27) 1940 
Mad 660 (661). 

[15] Money paid to wrong person by plaintiff’s broker 
contrary to plaintiff’s instructions can be recovered from 
the person under S. 72 as money paid by mistake. 
(Yol 12) 1925 Sind 93 (94) : 18 Sind L B 65 (DB). 

[16] Official Assignee declaring dividend and paying 
it to creditors who had proved their debts — Applicant 
decree-holder submitting his claim in time but through 
oversight his name not included in list of creditors and 
notice of dividend not issued to him — Applicant held 
entitled to be admitted as creditor and to have refund 
of any excess dividend that had been paid in error to 
the other creditors. (1927) 29 Bom L R 1167 (1177). 


[17] Suit for recovery of money over-paid to creditor 
by mistake falls witbin S. 72. (1880) 2 All 671 (675) 
(DB). 

[18] Plaintiff bona fide believing to be owner of 
estate paying revenue of that share — Share decided not 
to belong to him — Defendant entitled to entire estate 
paying revenue of remainder of estate — Plaintiff held 
was entitled to recover money paid by him. (1881) 7 
Cal 573 (576, 577) (DB). 

[19] Debt paid to insolvent’s nominee, but again paid 
to Official Referee can be recovered from the former. 
(Yol 9) 1922 Lab 103 (104) (DB). 

[20] When a consumer of electricity gives an amount 
of money to an electricity company claiming it under 
the rules framed by it, under the mistake that the com- 
pany had made the rules after necessary legal preli- 
minaries had been gone, through, the case is one of 
mistake of fact and is covered by S. 72, (Yol 26) 1939 
Pesh 8 (9). 

[21] Plaintiff can recover the money which has nofc 
been credited towards payment of his real debt by his 
mistake in referring to a wrong date of the pronote 
though no suit has been filed by endorsee of the genuine 
pronote executed by him. (Yol 12) 1925 Mad 762 (763). 

[22] Defendants, plaintiff’s landing agents — Defen- 
dants receiving money when goods were landed, later 
on sending plaintiff bill for amount of their charges — 
Defendants are accountable for money and plaintiff can 
sue to recover overcharges. (Yol 8) 1921 Mad 609 (609) 
(DB). 

[23] Money paid under decree which is afterwards 
found not to be due cannot be recovered as money had 
and received, in fre^h suit, unless decree is set aside or 
superseded by some ulterior proceeding. (Yol 6) 1918 
Pat 494 (495) (Yol 27) 1940 Pat 1 (3) (DB) ^(Yo\ 24) 
1937 Rang 234 (236, 23'p, (Money paid under order of 
Court— Order not set aside— -Subsequent discovery that 
money is not due — Money cannot be recovered baok.)':& 
(Yol 19) 1932 Bom 386 (388, 389) : 53 Bom 501 (DB)^^ 
(Yol 2) 1915 Cal 579 (582) (DB). (Moneys paid by com- 
pulsion of legal proceedings cannot be recovered even if 
mid within limitation perIod.)®(1912) 16 Oai L Jour 
437 (439) (DB). 

[See however (Yol 15) 1928 Cal 865 (867) (DB). 
(Belief on the ground of mistake in execution sale can 
he granted.)] 

[24] Money paid under compulsion of legal process 
cannot be recovered unless fraud, mistake or unconscion- 
able dealing is alleged. (Yol 5) 1918 Pat 186 (189) : 3 
Pat L Jour 465 (DB). 

[See also (1912) 14 BomLR 854 (860, 861) (DB). 
(Principle will not bar suit by other party if party 
enforcing payment acts unconseientiously and knows he 
has no right to money.)] 

[25] Rule that no suit lies for recovery of moiney 
recovered under legal process of Court though subse- 
quently found to be not due does mot apply to case 
where money is ordered to be deposited pending adjudi- 
cation but paid out without decision. (Yol 3) 19l6 Cal 
241 (242, 243) : 43 Cal 269 (DB). 

£26] A sold a house to B reserving a certain sum of 
money to be paid to C and B paid a portion of xt to 0. 

A was adjudged insolvent and the sale was declared 
fraudulent and was set aside. B sued A and 0 for reco- 
very of moneys paid to 0 : Held, that B was not enti- 
tled to obtain a decree against 0 as the amount cannot 
be regarded as having been paid under a mistake of 
fact, and there was no privity between B and C, (Yol 
20) 1933 Lah 658 (658). 

[27] P firm contracting tp purchase goods from B at 
Rs. 77 per cant, on 16th SeptSnher 1943 — 6k>ods deli- 
vered to railway on 27th December 1943, Z> being cpn* 
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Section 72 (contd,) 

signee — G-overnment order fixing prioe afc Ks. 48 pec 
cent, as from 1st January 1944 — P company taking 
delivery and making payment at contract rate on 3rd 
January 1944— Suit by P to recover difference between 
two prices — P held could not recover under S. 72 as 
difference between two prices could not be regarded as 
payment made by P under mistake. {Vol 33) 1946 Cal 
245 (249). 

[28] Plaintiff purchased property and discharged a 
debt for which the property was hypothecated believing 
that certain persons were liable to contribute, of whom 
one was subsequently declared not to be liable to con- 
tribute — Heidi that this was not such a payment by 
mistake as to give him a right of suit. (1871) 3 N W P 
H C E 136 (136, 137) (DB). 

[29] Money paid, not to principal, but to agent cannot 
be recovered if the latter has changed his position as by 
settling accounts with principal. (Vol 4) 1917 Bom 119 
(121, 122, 123) : 42 Bom 16 (DB). 

[30] Surplus sale proceeds of revenue sale paid to 
defendant who was recorded proprietor under S* 31, 
Bengal Iiand Revenue Sales Act, 1859 — Plaintiff pur- 
chasing property before date of sale — Suit by plaintiff 
for recovery of surplus proceeds — Section 72 held did 
not apply to facts of this case, (Vol 23) 1936 Pat 370 
(371) : 13 Pat 433 (DB). 

[31] Purchaser of tenure under decree for rent paying 
off rent to landlords— Sale subsequently set aside at the 
instance of defaulting tenants— Held, the payment was 
made under mistake and could be recovered from the 
landlords. (1907) 5 Cal L Jour 59 (62) (DB). 

[32] Payment of whole mortgage debt to one of bis 
joint mortgagees in spite of notice to the contrary from 
other— Mortgagor compelled to pay to other mortgagee 
—He cannot claim refund from the former whom he has 
already paid. (Vol 1) 1914 All 460 (451) (DB). 

3, Mistake of law. — [1] Where a mistake is a 
pure mistake of law in British India and not a mistake 
bearing upon the private or special right of the person 
and where such mistake results in the payment by one 
person to another making it inequitable that the payee 
should retain the money, such a mistake is no ground of 
relief within S. 72. (Vol 16) 1929 Mad 177 (178) (DB)*® 
(Vol 30) 1943 Pat 327 (338) : 22 Pat 220 (DBj^SiVol 27) 
1940 Mad 956 (937) © (Vol 24) 1937 Bang 234 (237)'® 
(Vol 16) 1929 Mad 179 (181) : 62 Blad 12 (DB)4«(1912) 
15 Ind Cas 361 (362) (Low Bur). 

[But see (Vol 33) 1946 Cal 245 (249).] 

[2] A person who makes a payment of tax under a 
misapprehension as to his liability to do so cannot 
recover it in a Court of law, although one would expect 
a corporate body to refund voluntarily any amount 
which had been paid to it in error, (Vol 27) 1940 Mad 
956 (957). 

[3] The construction of a contract is clearly a matter 
of law, and if money is paid in consequence of a mis- 
take as to the truefconstruotion of a contract, it is paid 
under a mistake of law and is irrecoverable. (Vol 30) 
1943 Pat 327 (338, 341) : 22 Pat 220 (DB). (Lessee 
under mining lease making over payments in respect 
of royalty payable by him under mistaken construction 
of lease.) 

[4] Debtor making extra payments voluntarily under 
mistake of law cannot claim refund. (Vol 20) 1933 
Lab 523 (524). 

[5] Contracts with enemy firm — Subsequently liqui- 
dator under EnemyTrading Act, 1916, entering into con- 
tracts for realising pledged goods — Payments made 
under such contracts held could not be recovered under 
a 72. (Vol 7) 1920 Bom 192 (200) : 44 Bom 631 (DB). 

4. Coercion. — [1] The word “coercion” used in 
B, 72 is used in its general and ordinary sense and its 


meaning is not controlled by definition in S. 15. (lOlSji 
40 Cal 598 (612) : 40 Ind App 66 (PC) ^ (Vol 28) 1941 
Mad 636 (636) (DB) 5'(Vol 15) 1928 Bang 65 (67) : 5 
Rang 653'i'(1922) 65 Ind Cas 517 (518) (DB) (Cal). 

[2] Where property of one person is wrongfully 
attached in execution of a decree against another and 
the real owner pays off the decree amount under pro- 
test to save the property from seizure, the owner is 
entitled to demand repayment of that sum from the 
decree-holder as being an involuntary payment made 
under coercion. (1913) 40 Cal 598 (609, 613) : 40 Ind 
App 66 (PC)'®(Vol 26) 1939 All 373 (374, 375)'i'(Vol 25> 
1938 Nag 225 (230) : I L R (1938) Nag 382 (DB)®(VoI 
15) 1928 All 668 (670) (DB) © (Vol 15) 1928 Bang 65 
(57) : 5 Bang 663 ^ (Vol 10) 1923 P 0 114 (116, 117) : 
50 Ind App 162 : 4 Lab 284 (P 0). 

[But see (11) 1911 Pun W R No. 32, p. 82 (92, 93, 
U) (DB).] 

[3] Properties brought to sale in execution of decree 
though decree bad been satisfied — Money paid to pre- 
vent such sale is involuntary payment — Suit will lie to 
recover same. (1881) 7 Cal 648 (653) : 8 Ind App 93 
(PC) (Vol 21) 1934 Pat 605 (607, 608)i®(Vol 20) 1933 
AU 953 (953, 964) ^ (Vol 20) 1933 Bom 239 (241) ; 57 
Bom 601 (DB)'®(1888) 15 Cal 656 (662, 663} (DB). 

[4] A person who is compelled to roake a payment 
under 0. 21, R. 89, Civil P. C., in order to save his pro- 
perty being sold, does not make the payment volun- 
tarily but is subject to coercion within the meaning of 

S. 72, Contract Act, and consequently is entitled to 
recover the consideration for the * sale. (Vol 28) 1941 
Mad 635 (636) (DB)*® (Vol 30) 1943 AU 267 (269, 270) : 
I L B (1943) All 610. (Payment made by judgment- 
debtor under a time-barred decree to set aside sale 
under 0. 21, R. 89.)«® (Vol 27) 1940 Mad 726 (726. 727, 
73(^'®(VoI 26) 1938 Mad 493 (494, 496) (DB). ((Vol 22) 
1935 Mad 961, Reversed.) «'{Vol 18) 1931 Mad 753(756) 
PB). 

[But see (Vol 20) 1933 Bom 239 (241) : 57 Bom 601 
{DB)®(1908) 12 Cal W N 161 (152, 153) (DB).] 

[5] The right to recover money paid to raise an 
attachment or set aside a sale does not depend upon 
any conditions annexed to such payments when made 
but arises out of the compulsion of law involved in 
such oases. It is a statutory right under S. 72, Con- 
tract Act. (Vol 27) 1940 Mad 725 (726, 727, 728, 730)'$> 
(Vol 25) 1938 Mad 493 (494, 495) (DB). 

£6] Payment of Municipal tax in pursuance of usuaJ 
demand notice without objection — Party discovering 
subsequently that he was entitled to resist claim of tax 
under law — Simply because that notice contains warn- 
ing that legal process will be put into force for realiza- 
tion does not make payments made involuntary and a© 
such they cannot he recovered back. (Vol 21) 1934 
Mad 420 (422). 

[7] A payment of water cess made under fear of 
coercive process is not voluntary payment. (Vol 1) 1914 
Mad 534 (536) : 37 Mad 322 (DB). 

[8] Where a consumer of electricity pays money to 
the electric ooQ)pany under protest on being threatened 
with disconnection in case of default, the case is one of 
coercion within S. 72, (Vol 26) 1939 Pesh 8 (9). 

[9] Excess payment to electric company made by 
consumer claiming commercial rate during period dur- 
ing which consumer’s claim was under consideration 
payment made under protest and not voluntary pay- 
ment. (Vol 28) mi Mad 439 (440). 

[10] Money paid by person under arrest can be re- 
covered if parties stand in pari delicto^ even if it was- 
really due to defendant. (Vol 4) 1917 Mad 607 (608, 
610) : 40 Mad 285 (DB).* 

[11] If seller refuses to deliver unless a certain 
amount to which buyer demurs is paid then there 



[S. 7S] 


[THE INDIAN] GONraAOT ACT, 1872 


202(p 


CHAPTER VI. 


Of the Consequences of Breach op Contract. 


73. When a contract has been broken, the party who suffers by such breach is entitled to> 
Cotni^ensation forlos&or reoeiTG from the party who has broken the contract compensation for 
damage caused by breach any loss or damage caused to him thereby, which naturally arose in the 
of contract course of things from such breach, or which the parties knew, when 

they made the contract, to be likely to result from the breach of it. 

Such compensation is not to be given for any remote and indirect loss or damage sustained 
by reason of the breach. 

When an obligation resembling those created by contract” has been 
incurred, and has not been discharged, any person injured by the failure 
to discharge it is entitled to receive the same compensation from the 
party in default, as if such person had contracted to discharge it, and 


Comyensahon*for failure 
to discharge ohligattm re- 
semhUng those created by 
contract 


bad broken his contract. 


Explanation .^ — In* estimating the loss or damage arising from a breach of contract, the 
means which existed of remedying the inconvenience caused by the non-performance of the contract 
must be taken into account. 

Illustrations, 

(a) A contracts to sell and deliver oO niaunds of saltpetre to R, at a certain price, to be paid on delivery. A 
breaks bis promise. B is entitled to receive from A, by way of compensation, the sum, if any, by which the 
contract-price falls short of the price for which B might have obtained 50 maunds of saltpetre of like quality at 
the time when the saltpetre ought to have been delivered. 

(bj A hires B'$ ship to go to Bombay, and there take on board, on the first of January, a cargo which A is to 
provide, and to bring it to Calcutta, the freight to be paid when earned. B*8 ship does not go to Bombay, but A 
has opportunities of procuring suitable conveyance for the cargo upon terms as advantageous as those on which he 
bad chartered the ship. A avails himself of those opportunities, but is put to trouble and expense in doing so. A 
is entitled to receive compensation from B in respect of such trouble and expense, 

(oj A contracts to buy of B, at a stated price, 60 maunds of rice, no time being fixed for delivery. A after- 
wards infoims B that he will not accept the rice if tendered to him, B is entitled to receive from A by way of 
compensation, the amount, if any, by which the contract-price exceeds that which B can obtain for the rice at the 
time when A informs B that he will not accept it. 

(dj A contracts to buy B*s ship for 60,000 rupees, but breaks bis promise. ^1 must pay to R, by way of 
compensation, the excess, if any, of the contract-price over the price which R can obtain for the ship at the time 
of the breach of promise, 

{ e) A, the owner of a boat, contracts with R to take a cargo of jute to Mirzapur for sale at that place, starting 
on a s^cified day. The boat, owing to some avoidable cause, does not start at the time appointed, whereby the 
arrival of the cargo at Mirzapur is delayed beyond the time when it would have arrived if the boat had sailed 
according to the contract. After that date, and before the arrival of the cargo, the price of jute falls. The measure 
of the compensation payable to R by A Is the difference between the price which B could have obtained for the 
cargo at Mirzapur at the time when it would have arrived if forwarded in due course, and its market-price at the 
time when it actually arrived. 

(f) A contracts to repair R’s house in a certain manner, and receives payment in advance. A repairs the 
house, but not according to contract, R is entitled to recover from A the costs of making the repairs conform 
to the contract. 
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duress. (Voi II) 1924 Mad 230 (239) ; 47 Mad 222 
(DB). 

[12] A talukdar who deposits full amount claimed to 
stop a sale under S. 14, Bengal Patni Regulation 1819, 
can sue for its recovery in ordinary suit. (Vol 5) 1918 
P 0 41 (43) ; 46 Cal X ; 45 Ind App 103 (PC). 

[IS] Property exempt from assessment included in 
Income-tax return— Assessment thereon — Payment of 
such assessment is not under ‘duress’, (Vol 16) 1929 
Mad 179 (181) : 62 Mad 12 (DB). 

[14] A voluntary payment by an agent towards 
interest due under a mortgage bond could not be 
recovered from the patty receiving it. (Vol 17) 1930 
Bom 430 (430) (DB). 

[15] Money paid voluntarily for the compounding of 
a non-oompouudable ofienoe is not paid under coercion, 
(Vol 15) 1928 Rang 173 (175) : 6 Rang 238. 

[16] Where co-tenant deposits entire rent he cannot 
sue for its recovery as he has not paid under mistake or 
coercion. (Voi 6) 1919 Oal 13 (14) (DB). 


SECTION 73 — Synopsis 

1. Scope and applicability of the section. 

2. Breach of contract, 

3. Anticipatory breach of contract. 

4. Measure of- damages. 

5. Sale of goods— Measure of damages. 

6. Sale of immovable property — Defect in vendor’s 
title. 

7. Nominal damages. 

8. Special damages. 

9. Interest as damages— Illustration (n). 

10. Interest on damages, 

11. Earnest money— Recovery of— See S. 74. 

12. Breach of promise of marriage. 

13. Contract of service. 

14. Compromise decree, 

15. Contract of lease. 

15. Contingent Contract. 
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(g) A contracts to let his ship to J3 lor a year, from the first of January, for a certain price. Freights rise, 
and on the first of January the hire obtainable for the ship is higher than the contract-price. A breaks his promise. 
He must pay to B, by way of compensation, a sum equal to the difierence between the contraot-piice and the price 
for which B could hire a similar ship for a year on and from the first of January. 

(li) A contracts to supply B with a certain quantity of iron at a fixed price, being a higher price than that foi 
which A could procure and deliver the iron. B wrongfully refuses to receive the iron, Z? must pay to A, by way of 
compensation, the difierence between the contract-price of the iron and the sum for which A could have obtained 
and delivered it. 

fi) A delivers to B, a common carrier, a macbine, to be conveyed, without delay, to A^s mill, informing B 
that his mill is stopped for want of the machine. B unreasonably delays the delivery of the machine, and A, in 
consequence, loses a profitable contract with the Government. A is entitled to receive from B, by way of 
compensation, the average amount of profit which would have been made by the working of the mill during the 
time that delivery of it was delayed, but not the loss sustained through the loss of the Government contract. 

(j) A, having contracted with B to supply B with 1000 tons of iron at 100 rupees a ton, to be delivered- at a 
stated time, contracts with C for the purchase of 1000 tons of iron at 80 rupees a ton, telling C that he does so 
for the purpose of performing his contract with B. G fails to perform his contract with A, who cannot procure 
other iron, and B, in consequence, rescinds the contract. C must pay to 20,000 rupees, being the profit which 
A would have made by the performance of his contract with B. 

(k) A contracts with B to make and deliver to B, by a fixed day, for a specified price, a certain piece of 
machinery. A does not deliver the piece of machinery at the time specified, and, in consequence of this, B is 
obliged to procure another at a higher price than that which he was to have paid to and is prevented from 
performing a contract which B had made with a third person at the time of his contract with A (but which had 
not been then communicated to A)t and is compelled to make compensation for breach of that contract. A must 
-pay to B, by way of compensation, the difierence between the contract-price of the piece of machinery and the 
sum paid by B for another, but not the sum paid by B to the third person by way of compensation. 

(l) A, a builder, contracts to erect and finish a house by the first of January in order that B may give posses- 
sion of it at that time io 0, to whom B has contracted to let it. A is informed of the contract between B and C, 
A builds the house so badly that, before the first of January, it falls down and has to be rebuilt by B, who, in 
consequence, loses the rent which he was to have received from 0, and is obliged to make compensation to 0 for 
the breach of his contract. A must make compensation to B for the cost of rebuilding the house, for the rent lost, 
and for the compensation made to 0. 

fpi) A sells certain merchandise to B, warranting it to be of a particular quality, and B, in reliance upon this 
warranty, sells it to 0 with a similar warranty. The goods prove to be not according to the warranty, and B 
‘becomes liable to pay C a sum of money by way of compensation. B is entitled to be reimbursed this sum by A* 
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17, Transfer of property — Covenant by transferee 
to pay off transferor's creditors. 
jl 8. Quantum Meruit. 

19. "Which naturally arose .... likely to result 
from the breach of it." 

20. Default of plaintiff. 

21. Proof of damages. 

22. Date when damages become due. 

23. Suit for specific performance. 

24. Defences to suit for damages. 

25. "Obligation resembling those created by’ con- 
tract." 

26. Plaintiff's duty to mitigate loss — Explanation. 

1. Scope and applicability of the section. — [1] 
tiection 73 applies to all contracts, including those in 
respect of lands. (Vol 14) 1927 Sind 120 (122) : 19 Sind 
D E 337. (Hence Indian Courts not to apply foreign 
rules of law or equity.) ^ (Vol 12) 1925 Bang 261 (262) 
(DB)»5(Vol 6) 1919 Oudh 396 (396) ® (Vol 5) 1918 Had 
1315 (1318) : 40 Mad 338 (FB), 

[2] Section 73 is inapplicable to breach erf warranty. 
(Vol 17) 1930 Lah 843 (848) (DB). 

[3] Section 73 does not supersede Hindu law in res- 
pect of liability of son for father's debts. (’09) 1909 
Pun Be No. 24, page 60 (60). 

[4] Section 73 relates to breaches of contract and not 
to torts. (1913) 11 All L Jour 335 (338, 339) © (Vol 14) 
1927 Nag 75 (75). (Claim on breach of contract comes 
under S. 73 and not tort,) 

[5] Tn a suit for damages arising out of a wrongful 
attachment, an amount which will be as near as can be 
estimated to that by which the plaintifi is the worse for 
the defendant’s wrpng-doing is to be awarded, provided 
^that the harm suffered by plaintiff is a natural and 


probable consequence of thd defendant’s wrong-doing. 
(1910) 8 Ind Casl206 (1207, 1208) : 3 Bur L Tim IIB. 

[6] The expression compensation is not ordinarily 
used as an equivalent to damages, although compensa- 
tion may, often, have to be measured by the same rule 
as damages in an action for a breach. The term com- 
pensation signifies that which is given in recompense, 
an equivalent rendered. Damages, on the other hand, 
constitute the sum of money claimed or adjudged to be 
paid in compensation for loss or injury sustained, the 
value estimated in money, of something lost or with- 
held, The term compensation etymologically suggests 
the image of balancing one thing against another. Its 
primary signification is equivalence, and the secondary , 
and more common meaning is, something given or 
obtained as an equivalent, (Vol 10) 1928 Cal 507 (511, 
512) (DB). 

[7] The remedy of a suit for damages for breach of 
a contract need not be one of the terms of the contract 
but becomes available under the law in case of a breach 
of a contract. The ordinary remedy of a suit for damages 
in case of breach is not excluded merely because certain 
other remedies in case of breach are mentioned in the 
contract. (Vol 29) 1942 Pat 269 (270). 

[8] Illustrations to S. 73, Contract Act, are not more 
than general rules. (Vol 28) 1941 Sind 146 (150). 

[9] A right to indemnity is given by the original 
contract whereas a right to damages arises in conse- 
quence of the breach of that contract. (Vol 15) 1928 
Mad 43 (44). 

2, Breach of contract,-— [1] In a suit to enforce 
a contract it is necessary to ascertain its exact terms, so 
as to determine the breach thereof, (Vol 19) 1932 Bah 
148 (149) (DB). 

[2] Damages cannot be granted fop breach of an in- 
eompiete agreement. (Voi 14) 1927 All 837 (838) (DB). 

[3] Where the buyer uses ambiguous terms in his 
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fn) A contracts to pay a sum of money to H on a day specified. A does not pay the money on that day. B in 
consequence of not receiving the money on that day, is unable to pay his debts, and is totally ruined. A is not 
liable to mahe good to B anything except the principal sum he contracted to pay, together -with interest up to the 
day of payment. 

(oj A contracts to deliver aO inaunds of saltpetre to S on the first of tlanuary at a certain price. B after- 
wards, before the first of January, contracts to sell the saltpetre to 0 at a price higher than the marlcet-price of 
the first of January. A breaks his promise. In estimating the compensation payable by A to the markec-price 
of the first of January, and not the profit which would have arisen to B from the sale to 0, is to be taken 
into account. 


(p) A contracts to sell and deliver 500 bales of cotton to B on a fixed day. A knows nothing o£ JB*s mode of 
conducting his business. A breaks his promise, and B, having no cotton, is obliged to close his mill. A is nut 
responsible to B for the loss caused to B by the closing of the mill. 

(qJ A contracts to sell and deliver to B, on the first of January, certain cloth which B intends to manufacture 
into caps of a particular kind, for which there is no demand, except at that season. The cloth is not delivered till 
after the appointed time, and too late to be used that year in making caps. B is entitled ‘to receive from A, by 
way of compensation, the difference between the contract-price of the cloth and its market-price at the time of 
delivery, but not the profits which he expected to obtain by making caps, nor the expenses which he has been 
put to in making preparation for the manufacture. 

(r) AiS, ship-owner, contracts with B to convey him from Calcutta to Sydney in A*s ship sailing on the first 
of January, and B pays to A, by way of deposit, one-half of his passage-money. The ship does sail on the 1st of 
January, and B after being, in consequence, detained in Calcutta for sometime, and thereby put to some expense, 
proceeds to Sydney in another vessel and in consequence, arriving too late in Sydney, loses a sum of money. A is 
liable to repay to B his deposit with interest, and the expense to which he is put by his detention in Calcutta, 
and the excess, if any, of the passage-money paid for the second ship over that agreed upon for the first, but not 
the sum of money which B lost by arriving in Sydney too late. 
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order, and such terms are misinterpreted by seller and 
such misinterpretation is acted upon by the buyers, it 
is not open to the buyer to contend that he did not 
make the offer as understood by the seller, and if the 
buyer refuses to make payment for the goods supplied 
as per terms as understood by the seller, the buyer com- 
mits a breach of the contract. (Tol 15) 1928 Mad 873 
fS78) (DB). 

[4] Where out of three contracts for supply of flour, 
plaintiff fulfilled only one, and on refusal of the same, 
sued for damages for the breach of that contract, 
he cannot succeed unless the parties intended to 
treat each contract separately. (1937) 1937 All L Jour 
1250 (1251). 

[5] Notice of repudiation by vendor — Buyer may 
treat the notice as inoperative— -Then contract continues 
for the benefit of vendor as well — Yendor may elect to 
complete contract in spite of previous repudiation. 
(Yol 10) 1923 Bom 113 (116). 

[6] Where a party has not qualified obligation under 
a contract he is liable to make compensation in damages 
tor non-performance, although the performance has 
been rendered impracticable by some unforeseen cause 
beyond his control. (Yol 28) 1941 Bat 429 (429, 430). 

[7] Person to be responsible for loss of money not 

duetoaotofGodor King’s enemies-— Loss due to robbery 
— Person held responsible. (Yol 29) 1942 PeSh 33 (35) 
(DB). I 

[8] Injunction issued prohibiting vendee to import 
certain goods — Yendee cancelling his contract to pur- 
chase, though vendor willing to keep contract open — 
Injunction shortly dissolved — ^Vendee not cancelling can- 
cellation — Cancellation, held, to be voluntary — Person, 
obtaining injunction, held, not liable. (Yol 16) 1929 
P 0 222 (224) (P 0). 

[9] Purchase by N of license for pawnshop auctioned 
by municipality — Terms of sale reduced to document, 
which leeited that JY was licensed for three years, sub- 
ject to certain conditions, but contained no guarantee 
as to validity of license— Grant, subsequently. Set aside 
by Commissioner under powers given him by Burma 
Municipal Act — License again auctioned and again 
brought by JY for much higher sum— suing committee 
in damages for breach of contract basing his claim on 
difierence between two bids. The municipality were not 
in a position to guarantee what the action of the Com- 


missioner would be, nor could it be presumed that they 
ever intended to give any guarantee in the matter and 
that there was no breach of contract on their part and 
so they were not liable in damages. (Yol 17) 1930 Rang 
16 (17) : 7 Rang 441 (DB). 

[10] Consignment of 200 bundles of steel rods through 
Railway —Nine bundles found to have been changed — 
Refusal to take delivery — Oder oi Railway Company lor 
delivery of 191 bundles — Refusal to accept — Suit for 
damages — Railway liable onlv for nine bundles. (Yol 20} 
1933 All 595 (596) (DB). 

[11] Employer entitled to close woilr for definite and 
indefinite period for causes stated in contract — Power 
of closing for definite period exceeded but acquiesced in 
by employee — Subsequent indefinite closing legal — Em- 
ployee cannot get damages. (Yol 21J, 1934 Bom 126 
(129) : 68 Bom 262 (DB). 

£12] Goods of inferior quality delivered— Contract is 
broken on due date, and not when inferiority of quality 
is discovered, in the absence of a conthi^t that, the due 
date shall be postponed until it is ascertained whbther 
the goods are of the contract quality or not. (Yol 8) 
1921 Bom 208 (203, 205) : 45 Bom 129 (DB). 

[13] Wheie there was a duty on the part of the ven- 
dor to give notice to the vendee of the arrival of the 
goods and it was not done, it amounts to a breach of 
contract. (1924) 19 Mad L Jour 654 (658) (DB). 

[14] Defendant contracting to supply 1,000 maunds, 
of husks to plaintifi — 589J maunds supplied — The' 
balance mixed with sand — Plaintifi refusing delivery — 
Defendants liable for breach, (Yol 18) 1931 Gal 163 
(164). 

[15] Agreement to lend money on mortgage delayed 
— New agreement stipulating payment of interest from 
a given date— Defendant finally refusing to execute deed 
with added clause to which he bad agreed — Plaintlfi, 
held, was entitled to compensation. (1893) 17 Bom 457 
(465) (DB). 

[16] Mortgagee agreeing to pay creditors of mortgagor 
— ^Pailure to pay — Mortgagor cannot recover the sum as 
a debt — Remedy of mortgagor is by way of damages 
only. (Yol 22) 1935 Nag 135 (186) ; 81 Nag L R 235. ' 

[17] A executed a bond in favour of B for Bs. 1300, 
on B*s assurance on oath that he would pay the d^ 
of A, amounting to Bs. 1100, and pay cash of 200. B 
failed to perform his contract within a reasonable time — 
B'eldf that the contract became voidable, entitling A to 
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sue B further for cancellation or for damages under 
S. 73 (’82) 1883 Pun Be No. 186, page 542 (548) (DB). 

[18] Defendants contracted to transfer their business 
including stock in trade and outstandings to the plain- 
tiffs and to pay them Bs. 1650 in consideration of the 
plaininffs discharging the debts of the firm. ^ Defendants 
resiled from their contract, Held that plaintifis could 
sue them for damages in terms of S. 73. Damage arose 
as plaintifis 'were prevented from mating profit out of 
the concern. (’89) 1889 Pun Be iJlo. 20, page 64 (68) (DB). 

[19] The true basis of the claim for damages by any- 
body injured by an ' improper execution proceeding 
after receiving satisfaction by decree-holder can only be 
that it is a breach of an implied agreement not to exe- 
cute the decrees any further. (Vol 22) 1935 Mad 961 
(964). 

[20] A paper was signed by tbe defendant to the effect 
that he and plaintiff had entered into a partnership for 
2^ years and that amount of brokerage, earned by each 
partner separately, was to be divided equally among all. 
No counter agreement was given by plaintiffs and 
nothing further was done. Defendants, having refused 
to settle account, denied partnership. The plaintiffs 
sued for their share of profits. Held, on the facts, that 
the transaction amounted to an agreement to enter into 
partnership, and that plaintiffs were entitled to damages 
for breach, on the basis of the profit that would have 
been made during the 23r years. (’67) 1867 Pun Be No. 
68, page 130 (132) (DB). 

[21] Surety representing principal to be major, and 
agreeing to compensate plaintiff, if representation proved 
faUe— Principal found to be minor— Surety must com- 
pensate the plaintiff, (Yol 27) 1940 Nag 327 (831) : 
I L B (1940) Nag 632. • 

[22] Where defendant sold goods to plaintiff, receiving 
part of tbe consideration and agreed to receive tbe 
Wance by instalments, and deliver the goods on de* 
mand and the plaintiff brought a suit for damages as 
tbe defendant had failed to deliver; held, that the defen- 
dant was liable. (’13) 1911 Pun L B No. 207, page 801 
(802). 

[23] Sale — Direction to vendee to pay off creditor — 
Creditor who W'as not paid obtaining decree against 
vendor — Suit by vendor against vendee could lie, 
(Vol 18) 1931 All 754 {755, 756) ; 53 All 946 (DB). 

[24] A Municipal Board accepted plaintiff’s tender 
subject to certain conditions one of which provided that 
the contract was subject to tbe approval of the Bngineer. 
The contraot further provided that the contractor was 
bound to carry out changes made in tbe work, design, 
plan, etc., by the Engineer and that such alterations 
would not invalidate the contract. The Engineer asked 
the work to be stopped until further orders. After some 
correspondence between tbe parties, a new specification 
was resolved upon but the Council invited fresh tenders 
and gave tbe work to a new tenderer. The Board had 
committed a breach of contract. (*29) 1929 All h Jour 
735 (740). 

[25] Where a defendant failed to perform his part of 
the contract by delivering the goods by a certain date 
but kept on - saying after expiry of the date that he 
would deliver them as soon as he received them from 
bis vendor, without requesting the plaintiff to extend 

time for delivery, and ultimately the plaintiff re- 
pudiated the contract, the breach occurred on tbe date 
by which tbe defendant was bound to perform his part 
of tbe contract. (Vol 33) 1946 Bom 1 (7) (DB), 

[26] Sale of goods — Portion ready for delivery — . 
Balance to be delivered on particular date — Failure to 
deliver Date of breach for ready goods, tbe date of 
contract; for other goods, tbe date, fixed for delivery. 
(V61 9) 1922 Bom 203 (204, 205). 


[27] Contract of agency— Undertaking by agent not 

to work for other mills—The mere fact that be was buying 
and selling cloths from other mills and merchants, was 
not a violation of the contract. (Vol 8) 1921 Mad 664 
(665) (DB). ^ 

[28] Where price is to be paid on receipt of rauway 
receipt, failure to take delivery, on mere intimation of 
arrival of a portion of the goods, does not amount to 
breach of contract, (Vol 17) 1930 Lab 193 (195) (DB), 

[29] Loss in revenue of toll-collector by discontinu- 
ance of traffic owing to plague regulations — Toll- collec- 
tor cannot get damages from Government for breach 
of contract. (1902) 4 Bom L B 874 (876) (DB), 

[30] Tbe defendant purchased from the plaintiff a 
cargo of Watson’s Harry steam coal 'joer Grecian^ at 
Bs. 21 per ton. On the arrival of the coal in Calcutta, 
the defendant was called on to take delivery, which, after 
inspection, he refused to do on the ground that, the coal 
bad not the usual certificate from Watson, On the same 
day, the plaintiffs themselves, and three days after, 
their attorneys, wrote to the defendant that, unless he 
took delivery, the coal would be sold on his account and 
risk. The defendant refused to take delivery and the 
very next day without any proper advertisement, the 
plaintiffs sold the coal to M. A Co,, for Bs. 13 per ton. 
But it was found that the real purchasers were the 
plaintiffs themselves. Held, that the sale was not a valid 
sale and that tbe plaintiffs were not entitled to recover 
any damages under the circumstances of tbe case. (1875) 
15 Beng L B 276 (2S9, 290, 291, 292). 

[31] Mutual obligations — Plaintiff has^ to prove that 
he was ready and willing to perform bis part of the 
bargain. It is not necessary to prove that he made an 
actual tender of the money. (Vol 10) 1923 All 220 (224) 

p2] To make decree for damages for tbe breach of a 
contract which is not the subject-matter of the litigation 
would be to assume that there has been a breach of the 
contract which has never been attempted to be specifi- 
cally enforced. (Vol 3) 1916 Cal 774 (775) (DB). 

[33] If the documents relied on as constituting a 
contract contemplate the execution of a further contract 
between the parties, it is a question of construction 
whether the execution of a further contract is a condi- 
tion of term of the bargain or whether it is a meie 
expression of the desire of the parties as to the 
manner in which the transaction already agreed 
to, will in fact go through. In the former case, there 
is no enforceable contract either because the condi- 
tion is unfulfilled or because the law does not recognise 
a contract to enter into a contract. In the latter case 
there is a binding contract and reference to the more 
formal document may be ignored. In such cases refusal 
to execute a formal contract cannot give rise in any case 
to an action for breach of contract. (Vol 20) 1933 P C 
29 (31) : 60 Ind App 297 : 60 Cal 980 (PC). 

[34] In a suit for breach of an executory contract, it 
is open for the defendant to show that it is not binding 
upon him inasmuch as it is not binding on the plaintiff. 
(1903) 27 Bom 618 (621) (DB). 

[35] The plaintiff, a tailor, sued a Bailway company 
for damages because of an undue delay in transit due 
to the fault of their servants. He bad entrusted to the 
company his sewing machine to be carried to a^ place 
where car festival was to be held, with the object of 
making special profit. He had not intimated this object 
to the company, nor did he inform them that the 
machine was wanted within a fixed time. Held, that 
he was precluded from maintaining the suit by one of 
the conditions on the back of the forwarding note signed 
by him to the effect that defendants are not responsible 
for any loss of or damage to goods by reason of aeci- 
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dental or unavoidable delay in transit or otherwise. 
{1898) 21 Mad 172 (174, 176, 178) (DB). 

3. Anticipatory breach of contract. — [1] If one 
party to a contract repudiates it, the other party may 
either treat the repudiation as inoperative, or he may 
treat the repudiation as a wrongful putting an end to 
the contract, and may at once bring his action as on a 
breach of it, but be cannot both sue upon the breach 
iind also keep the contract open. (Vol 13) 1926 Mad 118 
(119). 

[2] A repudiation of contract, before the time for 
performance arrives, which is not accepted by the other 
party, the contract being kept alive, cannot be treated as 
an anticipatory breach of the contract. (Vol 15) 1928 
Sind 103 (103) : 23 Sind L E 370 »$«(Vol 24) 1937 Nag 
289 (293) : I L E (1938) Nag 31. 

[3] When a party to a contract is entitled to cancel 
the contract by*reason of the breach by the other, notice 
of cancellation should be given to the other party — If 
no notice is given* then the breach is condoned and the 
oontraet is allowed to continue. (Yol 15) 1928 Mad 211 
( 211 ). 

[4] A breach of contract may take place before the 
time fixed for performance of the contract has arrived, 
where the promisor had repudiated the contract — In 
such an event, the promisee may elect to sue him for 
breach of the contract without waiting for the time fixed 
for performance. The exact measure of damages upon 
anticipatory breach is in the ordinary case precisely the 
same as it would be if the repudiation were not accepted 
as a breach and the injured party brought suit, after the 
time of performance, for non-performance at the time 
set i. e., though the plaintifi sues at once for an antici- 
patory breach of the contract, his damages are to be 
assessed according to the cost of performance, not at the 
time and place of the breach but at the time and place 
set for performance. (Vol 8) 1921 Cal 185 (187, 189) : 
48 Cal 427 (DB) ®(Vol 8) 1921 Low Bur 78 (80, 81) : 
11 Low Bur Bui 182 (DB). (Breach — Bepudiation — 
Other party may sue at once or wait till the due date— 
Measure of damages is the same in both oases, the differ- 
ence between the contract rate and the market rate on 
the due date.) *(Yoi 4) 1917 P C256 (257) (PC). (Jury 
will take into account what the plaintiff has or could 
have or ought to have done in mitigation of his loss.) 
««(’ll) 21 Mad L Jour 182 (193, 194) (DB) *(’06) 1906 
Pun Be No. 137, p. 502 (504.) 

[5] Lease of dry dock— Dry dock lost through lessee’s 
negligence before end of term— Covenant enabling lessor 
to sue for re-delivery on breach of certain obligations— 
Buch breach having taken place, lessor can sue before 
end of term, for damages for loss of the dock and for 
breach of the covenants — But rent cannot be claimed 
for period subsequent to commencement of action. (Void) 
1919 P 0 86 (89) (PC). 

[6] A seller is not to be defeated merely by its being 
shown that after repudiation by the buyer he had not 
the goods to implement the contract actually in his 
physical possession — ^He can show that he could supply 
the goods contracted for either from the open market or 
from any other source and he would be entitled to main- 
tain a suit for damages for wrongful repudiation. (Yol 13) 
1926 Mad 410 (410) (DB). 

[7] Contract to place a part of a ginning factory at 
plaintiff’s disposal for a certain period at a fixed rate — 
Anticipatory breach committed — Estimate of profits is 
the measure of plaintiff’s loss — Plaintiff need not cut 
down the loss-b^ actually getting hir cotton "ginrredin 
another factory. (Vol 15) 1928 P 0 200 (202) : 55 Ind 
App 299: 55 Gal 1048: 24 Nag L B 154 (PC). 

[8] Contract for manufacture of goods according to 
speoifioations for sale in particular market — Such mar- 


t;et lost — Order cancelled — Manufacturer ceasing to 
manufacture goods and claiming damages for breach of 
contract at 15 per cent, of contract price which he could 
have earned as profits — Such method of calculation, 
held proper — Damages awarded at 7J per cent, on net 
value of goods. (Vol 32) 1945 Mad 291 (293, 294) : ILR 
(1946) Mad 192 (DB), 

4. Measure of damages. — [1] It is the general 
intention of the law, that in giving damages for breach 
of contract, tbe party complaining should, so far as it 
can be done by money, be placed in the same position 
as be would have been in, if the contract had been 
performed. The rule, which prescribes as a measure of 
damage the difference in market prices at the respective 
times, is merely designed to apply this principle and it 
generally secures a complete indemnity to the purchaser. 
(Vol 34) 1947 Sind 22 (24) (DB) ®<(Vol 28) 1941 Sind 
146 (150) »P(Vol 9) 1922 Pat 79 (82) (DB). 

[2] Under the terms of S. 73 the compensation irf 
only for the loss actually suffered and such compensa- 
tion is not to be given for any remote or indirect loss or 
damage sustained by reason of the breach of the con- 
tract — The section does not give any cause of action 
unless and until the damage is actually suffered. (Yol 33) 
1946 Pat 263 (267) (DB) S»(Vol 23) 1936“ Pat 393“ (394, 
395): 15 Pat 394 (DB). 

[3] Under this section damages are to be awarded as 
compensation for any loss or damage arising naturally 
in the usual course of things from the breach of con- 
tract. (Vol 24) 1937 Nag 243 (245): ILB (1938) Nag 283 
(DB). 

[4] On breach of contract the party guilty of the 
breach must pay the injured person such damages as 
may accrue within a reasonable time. (Vol 4) 1917 Pat 
178 (181) (DB). 

[5] In awarding damages it is an ordinary rule that 
change of circumstances may be taken mto considera- 
tion. (Vol 15) 1928 Bom 427 (430): 52 Bom 883 (DB), 

[6] Where the patties have themselves fixed the 
value of their right, that amount is a proper measure of 
damages sustained by a party, (Vol 2) 1915 All 40 (41). 

[7] The mortgagee is entitled to dams^es on account 
of failure of the debtor to pay the debt at the stipulated 
time, and that the measure of damages prhna facie 
should be the same as the rate of interest agreed u^n, 
though the Court has discretion to reduce tMs rate if it 
is found to be unusual. (Vol 9) 1922 Lah 254 (257) : 3 
Lah 200 (FB) ®«(’29) 115 Ind Cas 26 (29) (DB) (Lah). 

[8] The amount due on a debt or for damages for 
breach of contract or in tort, is to be determined accord- 
ing to the rate, prevailing at the date when the cause of 
action arises. Where, therefore, no time for repayment 
of a grain loan is fixed in the bond, the debt is payable 
on demand and tbe grain must be valued at the rate 
prevailing oji date of bond. (Vol 15) 1928 Lah 949 (951) 
(DB). 

[9] The rate of exchange prevailing on the date of 
judgment is not the rate applicable in a suit for damages. 
(Vol 8) 1921 Cal 239 (240) : 48 Cal 886. 

[I'O] On the breach of a contract by defendants to 
transfer their business, including stock and outstandings, 
plaintiffs would be entitled to recover compensation under 
this section for loss or damage which resulted to them 
from their having been prevented from making profit 
which would have accrued to them if defendants had 
fulfilled their promise and plaintiffs had fulfilled theirs, 
{’89)1889 Pun Re No. 20, p. 64 (67) (DB). 

[11] Promise of -a* share in* partnership — Breach — 
Measure of damages is the difference between value of 
plaintiff’s estate after breach of promise and its value if 
there had been no breach. (Vol 2) 1915 Lah 243 (244): 
1915 Pun Re No. 64 
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tX2] Where the suit one for damages for breacli of 
a partnership contract the death of one partner subse- 
quent to suit does not affect the measure of damages. 
(Yol 3) 1916 Mad 926 (927) (DB). 

[13] Building contract — Contractor contracting to 
build up building according to plan end of particular 
hind — Building owner appointing supervising engineer 
— Collusion between contractor and engineer — Building, 
when nearly complete found very defective as to neces- 
sitate its pulling down — Passing of running bills by 
engineer, does not preclude owner from challenging 
work done — Measure of damages is amount that would 
he required for constructing the building agreed for. 
(Vol 28) 1941 Nag 111 (112, 113, 114, 116) (DB). 

[14] Contract for sale of shares — Breach — Seller 
holding on to the shares after breach cannot recover 
difference below market price from purchaser. {Vol 2) 
1915 P C 48 (49) : 43 Ind App 6 : 43 Cal 493 : 8 Low 
Bur Bui 343 (PC). 

[15] In cases, where the elements of fraud, oppression, 
malice or the like are found, the law does not condne 
its remedy to the payment of compensation merely pro- 
portionate to any pecuniary loss actually suffered by the 
injured person It can grant vindictive or exemplary 
damages by way of punishment to the wrong-doer. 
(Vol 29) 1942 Cal 493 (495) (DB) «*(Vol 20) 1933 Cal 
706 (708) : 60 Gal 918. (Charge of fraud against busi- 
nessman — Exemplary damages may be allowed.) 

[16] A contract of hiring of machinery gave the right 
to the owners of the machinery even after the hiring 
has been terminated to claim damages in addition to 
the arrears of rent due on the date of the termination 
of the hiring for breach of the agreement. The plaintiff, 
the owner, claimed rent up to the date of the plaint and 
thereafter up to date of decree : Held that, the agree- 
ment between the parties was a hiring agreement with 
an option to purchase and that the proper basis for the 
assessment of damages for use of the machinery not 
delivered up to the owner in pursuance of a demand 
wa^ the amount of the hire agreed upon in the agree- 
ment. (Vol 22) 1935 Mad 603 (605) (DB). 

5. Sale of goods — Measure of damages. — [1] 
The law as to damages on forward contracts may be 
summed up as follows : (1) Damages to be assessed with 
reference to the date fixed for delivery. (2) If that date 
is In future, the Court must estimate rate as best*' it can 
and it matters not that the estimate is to the great 
extent speculative. (3) If the plaintiff has rescinded the 
contract and the defendant proves that after rescission 
plaintiff has made fresh contract at better rates or that 
acting reasonably and as prudent man, he might have 
made such contract, this will be considered ground for 
abatement of damages. (4) If plaintiff after rescission 
makes fresh contract, he does so at his own risk and 
if be gets worse rate, ha cannot make use of that for 
purpose of enhancing his damages. (*12) 6 Sind L B 
187 (191), 

(2J In an action for non-delivery or non-acceptance 
of goods under a contract of sale, the law does not take 
.into account in estimating damages anything that is 
accidental as between the plaintiff and the defendant; 
-as for instance, an intermediate contract entered into 
with a third party for the purchase or sale of goods. 
(Vol 9) 1922 P C 178 (180) ; 48 Ind App 175 ; 43 All 
257 (DC) ©(Vol 8) 1921 Sind 98 (98, 99) ; 15 Sind L B 
214. (Loss sustained by either party through his breach 
of contract with a third party cannot be recovered unless 
the other party is aware of it.) ©(Vol 4) 1917 Low Bur 
161 (162), (Profits which the plaintiff would have made 
Oht pf Another contract if the defendant had fulfilled his 
contract, can be recovered only if the defendant knew 
‘about it at the time of making the contract.) 


[S] Where iii the case of a C. I. E, contract, the buyer 
fails to accept the drafts and canndt be made to pay the 
price the sellers are only entitled to the difference between 
the contract price and the price of the goods on the date 
of the breach. (Vol 19) 1932 Sind 9 (15) ; 26 Sind L E 
167 ©(Vol 8) 1921 Low Bur 76 (78) ; 11 Low Bur Bui 
341 (DB). 

[4] Goods sold under a C.I.F. contract, pass to buyer 
on shipment by seller and the latter is not liable for 
subsequent damage. (Vol 4) 1917 Sind 36 (37) : 10 Sind 
L B 118. 

[5] The principle, by which Courts are guided in 

awarding damages is reetituUo in integrum, and exact 
cost of effecting a complete integrum is diffe- 

rence between original contract rate and that at which 
vendor can sell to fresh purchaser goods of same quan- 
tity and quality and of same shipment. Election to take 
advantage of repudiation of a contract goes only to ques- 
tion of breach. Damages must be estimated by difference 
between contract price and market price at day or days 
appointed for performance, and not at time of breach. 
(Vol 1) 1914 Sind 53 (58) ; 8 Sind L B 95 (DB). 

[6] Where the property has not passed in the goodst 
the seller’s only remedy for a breach of contract to ac- 
cept and pay for the goods is as a general rule, a suit 
for damages, and the measure of damages for such 
breach is 8ie difference between the contract price and 
the market price when the contract is broken, that is, on 
the due date which is the last day^on which the delivery 
can be made. (1924) 6 Lah L Jour 415 (416, 417) (DB) 
© (Vol 31) 1944 Nag 279 (279) : ILB (1944) Nag 749 © 
(Vol 30) 1943 Nag 210 (210) : I L B (1943) Nag 772 © 
(Vol 23) 1936 All 514 (616) © (Vol 15) 1928 Lah 834 
1887) (DB) © (Vol 14) 1927 Sind 49 (52) : 19 Sind L B 
41 © (Vol 13) 1926 Mad 1021 (1023) (D B) © (Vol 11) 
1924 Bom 390 (891) (DB) © (Vol 10) 1923 Bom 75 (76, 
77) © (Vol 4) 1917 Low Bur 103 (104) © (Vol 2) 1915 
Sind 17 (20) © (Vol 1) 1914 Mad 673 (674. 576) ; 37 
Mad 412 (DB) © (*10) 1910 Putt L E No. 2, page 4 (6)© 
(1876) 1 Cal 264 (273) (DB). 

[7] In assessing damages for breach of contract for 
sale of goods, price ruling on the date on which contract 
was finally cancelled is the criterion and not that pre- 
vailing on any previous date. (Vol 3) 1916 Mad 830 
(832) (DB) © (Vol 26) 1939 Bang 139 (141) : 1939 Bang 
LB 622 © (Vol 22) 1935 Nag 111 (112) ; 31 Nag L B 
250. 

[8] Damages for breach of contract to sell, calculated 
at market rate prevailing on date of breach — No date 
for delivery is fixed— Notice of non-acceptance is given 
after certain date — Differencelbetween market rate pre- 
vailing on that date and contract rate is the amouut of 
damages. (Vol 4) 1917 All 433 (433, 434). 

[9] Goods refused by buyer *— Besale after notice — ' 
Seller is entitled to contract price minus resale price, 
(Vol 14) 1927 Mad 880 (882) © (Vol 4) 1917 Bom 234 
(235) (DB). 

[10] Where the buyer takes the delivery not on the 
day fixed for delivery but on a subsequent day and 
there is shortage in delivery, the seller is liable in 
damages for the difference between contract rate and 
market rate on the day fixed for delivery and not on 
the marker rate on a day other than the day fixed for 
delivery. (Vol 9) 1922 Low Bur 1 (1). 

[11] Breach of contract to purchase property— Dama- 
ges though fixed by parties may be awarded according 
to difference between contract price and value of pro- 
perty. (Vol 6) 1919 Mad 411 (412) (DB), 

[12] The measure of damages for breach of contract 
to sell goods is the sum by which the contract pnes 
falls short of the price at which the purchasera might 
have obtained goods of like quality at the time and place 
that they should have been delivered. (Vol 14) 1927 Iiah 
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909 (911) ^ (Vol 10) 1923 Lab 117 (119) (D B) ^ (Vol 

6) 1919 Mad 1053 (1055) : 41 Mad 709 (D B) (1909) 
5 Mad L Tim 215 (215, 216). 

[13] Proper basis for calculating damages^ sustained 
by breach of warranty of quality of unascertained goods 
would be diSerence between value of goods as supplied 
and the market value of goods of guaranteed quality on 
date of breach and vendor will not be liable beyond 
this for any special damages incurred by vendee by a 
breach of his contract with a third person, of which the 
vendor had no notice. Section 73 III. (m) does not apply 
where sale is of unascertained goods and where contract 
between A and B in the illustration (m) is not made on 
same occasion as that between B and 6 and where basis 
of damages in both is consequently different. (Vol 1) 
1914 Mad 633 (633, 634) (DB). 

[14] When goods delivered under contract of sale of 
goods by sample were all not equal to sample, measure 
of damages recoverable by purchaser is difference 
between market rates of goods delivered and those con- 
tracted to be delivered on date of delivery. (’13) 1913 
Mad W N 772 (773, 774) © (1908) 2 Sind L E 7 (10) 
(DB). 

[15] A asked for rates of goods of firm B, B, supplied 
A with rates, whereupon A orders for despatch of goods. 
B again sent to A list of same rates but on next day B 
sent telegram quoting different rates. A sued B lor 
damages. Held, that contract was complete when A ac- 
cepted rates and gave orders for goods, measure of 
damages being price prevailing in A*s city on the day of 
delivery and the contract rate plus cost of freight. iYol 

7) 1920 Cal 426 (428) (DB). 

[16] Agent selling his own goods to principal — Profit 
made by such act of the agent— Measure of damages is 
difference between contract rate and market rate at 
time of delivery. (Vol 21) 1934 Bom 86 (87, 88) (DB). 

[17] Vendor informs the debtor beforehand of his 
inability to give delivery at the time fixed by contract 
— The purchaser does not rescind the contract — The 
measure of damages is the difference between the con** 
tract price and the higher pricq the goods bear on the 
last day appointed for fulfilment of the contract. (1903) 
30 Cal 477 (480) © (Vol 20) 1933 Rang 25 (26). 

[18] Contract of affreightment— Demand by shipper 
for space under terms of contract, shipper having no 
goods to ship and attempting to take advantage of rise 
in freight — Facts, can be considered in assessing 
damages, but do not entitle ship-owner to repudiate 
contract. (Vol 28) 1941 Sind 146 (150). 

[19] Contract — Damages — Plaintiff, asking defen- 
dant, their agent to reship goods delivered for sale in 
foreign country — Defendant not carrying out his in- 
structions— Plaintiff’s remedy is relief by way of dama- 
ges according to market rate in that country on date of 
refusal. (Vol 20) 1933 Sind 247 (250) (DB). 

[20] Where customs duty is ^yable by the buyer it 
should be added to the contract price in assessing 
damages even when goods are not delivered. (Vol 11} 
1924 Sind 38 (40) : 17 Bind L B 236 (DB). 

[21] Method of assessing damages incase of a breach 
of contract to supply future goods is to ascertain the 
quantity, to ascertain the price at which the same might 
have been fairly sold in the market during the season 
to which the contract relates, deducting from such 
price the ordinary charges of producing and selling the 
goods in question and in no case the amount awarded 
«=!hould exceed the amount of liquidated damages fixed 
by the parties. (Vol 10) 1923 Ail 199 (201). 

[22] A contracts to sell goods to M — M contracts to 
sell them to C— Subsequent agreement that A shall de- 
liver to C direct— Failure to take delivery— Measure of 
damages is the difference bet^yeen the price to he paid 


to Hkf and that to be paid to A, (Vol 7) 1920 Bom 346v 
(347) (DB). 

[23] The iisual practice in produce markets is that 
where there is a chain of sellers and buyers, the dama- 
ges as ascertained between the last buyer and seller 
would probably without further litigation from the 
measure of the damages to be recovered all along the 
chain. (Vol 12) 1925 PC 161 (163) ; 49 Mad 1 (PC). 

[24] In ascertaining market rvalue on a particular 
day for assessing damages value created for special 
purposes is irrelevent and it is for this reason that 
prices created by Bulls and Bears are of no use. (1902) 
26 Bom 235 (239) (DB). 

[25] When a contract of sale does not provide a 
penalty, the right of the seller to damages, on the 
failure of the buyer to complete payment, will arise 
under S, 73 or S. 75, Contract Act, and is something 
quite independent of the amount of any part payment 
made. (Vol 29) 1942 Sind 37 (39) : ILR (1941) Ear 495 
(DB). 

[26] Where a purchaser delays to take delivery of 
goods resulting in the deterioration of goods even though 
the property in the goods did not pass to him, he has 
to compensate the seller under S. 73 for any loss occa- 
sioned by the delay. (Vol 3) 1916 Sind 86 (91) : 10 Sind 
LE 14. 

[27] On breach by purchaser, resale must be held 
within reasonable time, Measure of damages is difference 
between contract price and realization on resale with 
costs and expenses. This criterion is not applicable 
when resale is unduly delayed, in which oa^e basis is 
difference between contract- price and price on day of 
breach. (Vol 22) 1935 Lah 693 (695) : 16 Lah 368 (DB) 
© (Vol 32) 1946 Lah 36 (42) : I L R (1944) Lah 578 
(D B). (But if purchaser agrees to harsh terms Court 
cannot relieve him on equitable grounds.) 

[28] Goods not appropriated — Resale, power of, in 
contract — Measure of damages — Held, that, as the goods 
had not been ascertained or even appropriated for pur- 
poses of agreement they did not come within the power 
of re-sale as framed, and the re-sale was inoperative as 
a method of measuring damages. (1912) 39 Cal 56S 
(579, 680, 581) (DB). 

[29] Goods sold— -Time for delivery not fixed— Buyer 
notifying seller that he would not accept delivery after 
a certain date — Held, contract must be deemed to have 
subsisted till that date and the damages are to be caL 
culated at the difference in the market rates of that 
date and the date of contract. (Vol 4) 1917 All 433 
(433, 434). 

[30] Contract providing penalty for failure to accept 
draft or making payment at maturity and not for 
failure to take delivery of goods — Failure to take deli- 
very of goods on intimation of arrival — Seller can 
claim difference between contract price and that on date 
of default. (Vol 16) 1928 Lah 817 (818) (DB) ® (Vol 17) 
1930 Lah 389 (391) (DB). 

[31] Sale of goods — Price paid at time of purchase — 
Failure by vendor to deliver goods, entitles purchaser to 
recover purchase money with interest from the date it 
was paid and also to usual damages. (Vol 31) 1944 Bom 
21 (23). 

[02] Time extended for delivery but not fixed— Ven- 
dors must deliver only within reasonable time— In that 
case vendees cannot refuse to take delivery — 
dors cannot sue for price but can claim damages repre-' 
sented by market rates. (Vol 11) 1924 Bom 325 (326, 
329) ; 48 Bom 374 (DB). 

[33] Merchant buying goods in Japan, and desirous 
of paying in rupees, entering into contract with 
—Purchases of yen to be during specified perjoda* at 
fixed rate — Bank covering itself ,by yeh pm^aSed 
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against yen sold — Importer failing to pay bills by pur- 
chase of yen commits breach — Measure of damages is 
difference between contract rate and buying rate of yen 
to be purchased against yen sold. (Vol 23) 1936 Bang 
269 (271) (DB). 

[34] Contract to deliver goods by instalments — Seller 
repudiating before due date — ^Damages are the difierence 
between contract price and market price at dates of 
delivery though last date has not elapsed at the time of 
action but the seller can show in mitigation that in the 
interval the buyer could have obtained a new contract on 
better terms, (Yol 4) 1917 Cal 721 (724) : 43 Cal 305 
(FB)* 

[35] Contract for sale of goods — Goods to be delivered 
on arrival — Damages for non-delivery will be with 
regard to dates of actual arrival of goods and not the 
date when the goods were expected. (Vol 14) 1927 Lah 
•648 (649) (DB). 

[36] Where the goods are specially made to order 
but are not marketable the measure of damages is the 
price of the goods. (Yol 18) 1931 Lah 742 (744) : 
13 Lah 386 (DB). 

[37] In the case of breach of contract of sale of goods 
if there was an available market for the goods at the 
date of breach, the damages must be based on the 
difference between that market price and the contract 
price; a contract of re-sale becomes immaterial, because 
if there was a market, the law presumes that the buyer 
can minimise his damages by procuring substituted 
goods in the market so that he is thus in the same 
position, apart from the difference in price, ‘as if the 
eeller had not made default. (Vol 19) 1932 P G 196 
(197) : 69 Ind App 398 : 11 Pat 600 (P 0). 

[38] Defendant contractiug to deliver goods at a 
particular place and not aware that goods were deli- 
vered by defendant’s agent to railway for transit — 
Contract cannot be avoided for common mistake — 
Defendant refusing to hand over railway receipt but 
selling the goods — Damages should be calculated as on 
the date of refusal to hand over railway receipt. 
(Vol 14) 1927 Bom 514 (515, 516) (DB). 

[39] Where the term of the plaintiffs* contract, with 
defendants, regarding delivery, was subsequently varied 
and there was to be no delivery to defendants, there 
■could not be a breach of contract on part of defendants 
by reason of their not taking delivery. Correct measure 
of damages would be such as would put plaintiffs in 
same position as if their contract with defendants as 
varied had been carried out. (Vol 7) 1920 Bom 346 
(347) (DB). 

[40] Plaintiff ordering goods through defendants but 
failing to pay the draft on due date — Defendants doing 
so and taking delivery of goods — ^Plaintiff on tendering 
value entitled to goods — ^fusal by defendants — The 
plaintiff was entitled to damages, namely the difference 
between the market value of the goods on the day on 
which he sent the cheque and the amopnt due by him 
on the draft. (1921) 23 Bom L B 1108. 

[41] Where property contracted to be sold to plamtiff 
is sold by owner to another, the measure of damages in 
a suit for damages on breach of contract is the differ- 
ence between actual price and contracted price. (Vol 14) 
1927 Lah 252 (255) (DB). 

[42] Credit and debit entries in buyer’s accounts, as 
goods-were left with seller— Subsequent pledge by buyer 
— Buyer's suit for account — The contract being un- 
enforceable both entries cancel each other — If debit 
entry represents damages for conversion, value-of goods 
>s value at time of conversion. (YoH4) 1927 Mad 340 
(342) (DB). 

£43] In cases where conversion has occurred, the 
jpeont obtained by conversion Is usually held to be the 


best evidence of the measure of damages; but the 
measure of damages will still be the loss sustained, by 
not having the property delivered at the price agreed 
on. A man cannot by merely changing the form of 
action entitle himself to recover damages greater than 
the amounts to which he is in law entitled according 
to the true facts of the case and the real nature of the 
transaction. The usual rule in damages is that damages 
should be calculated from the date of the 'breach. 
(Vol 30) 1943 Nag 141 (143) : I L E (1943) Nag 272. 

6. Sale of immovable property— Defect in ven- 
dor’s title. — [1] The rule of English law not permitting 
a purchaser to recover damages for breach of a contract 
of sale relating to immovable property is not applicable 
in India in view of the express provisions of S. 73 which 
are comprehensive enough to apply to breaches of con- 
tracts arising from the sale of movable as well as 
immovable property, A v^endor is, therefore, entitled to 
recover damages for breach of a contract of sale relating 
to immovable property. (Yol 5) 1918 Mad 1315 (1318) : 
40 Mad 338 (FB)^' (Vol 27) 1940 Bang 146 (147, Um 
fVol 23) 1936 Nag 4 (7) : 31 Nag L E (Sup.) 101* 
(Vol 20) 1933 Nag 263 (264)* (Vol 14) 1927 Sind 49 
(51) ; 19 Sind L E 41* (Vol 12) 1925 Lah 262 (264) : 
5 Lah 527 (DB)* (Vol 11) 1924 Lah 709 (711) (DB)* 
(Vol 8) 1921 Upp Bur 36 (17, 18) : 4 Upp Bur Eul 41* 
(1908) 32 Bom 165 (171). 

[2] In cases of breach of contract for sale of im- 
movable property through inability on the vendor’s part 
to make a good title the damages must be assessed in 
the usual way unless it can be shown that the parties 
to the contract expressly or impliedly contended that 
this should not render the vendor liable for damages, 
(1908) 32 Bom 165 (171)* (Vol 14) 1927 Sind 49 (51) : 
19 Sind L E 41* (Vol 12) 1925 Lah 262 (264) ; 5 Lah 
527 (DB). 

[3] Knowledge of the purchaser of the defect of 
title in his vendor does not affect his right to recover 
damages. (Vol 5) 1918 Mad 1315 (1320) : 40 Mad BBS 
(FB), 

[4] Where a purchaser of immovable property is 
dispossessed owing to lack of title in the vendor, he can 
claim as damages not only the actual price paid by him, 
but according to the enhanced value at the time of his 
eviction. (Vol 17) 1930 Mad 748 (760)* (Vol 27) 1940 
Eang 146 (147, 148) * (Vol 16) 1929 Lah 416 (417, 
418) (DB) * (Vol 14) 1927 Lah 252 (255) (DB) * 
(Vol 14) 1927 Lah 176 (177) : 8 Lah 198 (DB) * 
(Vol 11) 1924 All 167 (168, 169) (DB) * (Vol 11) 1924 
Bom 473 (478) ; 49 Bom 1 (DB) * (Vol 11) 1924 Lah 
709 (711) (DB) * (Vol 8) 1921 Bom 334 (334, 335) 
(DB) * (Vol 8) 1921 Lah 357 (360) (DB) * (Vol 8) 
1921 Upp Bur 16 (17, 18) : 4 Upp Bur Eul 41. 

[5] In case of breach of contract of sale of immov- 
able property which had been acquired by Government 
plaintiff is entitled to difference between contract price 
and price fixed in land acquisition proceedings apart 
from statutory allowance. (1911) 38 Cal 458 (466, 467). 

[6] No hard and fast rule can be laid down for 
assessment of damages for breach of contracts to sell. 
The rircumstances of each case have to be considered 
in deciding what is reasonable and proper compensation 
for the damage»caused by a breach of contract. Under 
9. 73 the Court is not bound in every case to award 
damages on the basis of a difference between the price 
at the date of the contract and the market price at the 
date of the breach. If circumstances require so, no 
damages need be awarded for breach of contract to sell 
real property where the vendor is not guilty of fraud, 
(Vol 11) 1924 Bom 473 (479) : 49 Bom 1 (DB) * 
(Vol 14) 1927 Nag 370 (372, 873). (The rule that the 
measure of damages is the value of the land at the 
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aate of eviction cannot be accepted as a hard and fast 
*'ule. The circumstances of each contract must be exa- 
mined and the intention of the parties determined.) © 
f^Yol 11) 1924 Nag 257 (257) : 20 Nag L R 55. 

[7] Where the vendors undertook to be responsible 
in case the vendors cr their heirs or anybody else made 
claim of any kind to the property sold, the damages 
should be measured by the value of the land at the 
time of sale and not by that at the time of eviction. 
(Vol 11) 1924 Nag 257 (257) ; 20 Nag L R 55. 

[8] Where sale was made with an indemnity for 
title by the vendor but not for improvements made by 
the vendee, the vendee would not be entitled to com- 
pensation for any improvements made by him. (Yol 14) 
1927 Nag 370 (372, 373). 

[9] In the indemnity contract against loss of posses- 
sion the measure of damages would be the necessary 
expenses required for the plaintzS to cute the defect or 
toss of title. (Yol 4) 1917 Mad 874 (875, 876) (DB). 

\See also (Yol 8) 1921 Mad 544 (545) ; 43 Mad 898 
(DB).] 

[10] Suit for refund of purchase money — Defect In 
title — Land in possession of plaintifE purchaser — Pur- 
chaser entitled to such compensation as will compensate 
him for the defect in title — The amount will vary with 
the circumstances of each case, (Yol 15) 1928 Bom 427 
{481) : 52 Bom 883 (DB). 

[11] In suit for damages by dispossessed vendee 
against the vendor, and not for recovery of original 
price on the ground of failure of consideration, measure 
of damages is loss suffered by vendee. (Yol 17) 1930 All 
771 (777) : 52 All 604 (0B). 

[12] Vendor failing to make good title — No fault or 
Iraud on his part — Bargain will be off and vendor 
would have only to pay purchaser’s cost of agreement 
and inspection of title deeds. (Yol 8) 1921 Bom 334 
{334, 335) (DB). 

[13] Contract of sale — Date of performance postponed 
— In such oases damages are to be calculated with 
reference to the last date, if any, to which the contract 
was intended or to the date on which the contract was 
finally broken. (Yol 14) 1927 Lah 176 (177) ; 8 Lah 198 
(DB). 

[14] A selling property to B, who sold it to — G 
unable to obtain possession of half owing to defect in 
A*s title — Measure of damages is half the value of the 
share estimated by him in his original transfer to B. 
(Yol 16) 1929 Bom 361 (365). 

[15] Where a coparcener sella specific items of 
family property and in a subsequent partition other 
Items are allotted to his share and the alienee is 
deprived of the items sold, he is entitled to damages 
from the vendor and he can claim the full market 
value of the lands at thQ time when he is deprived o| 
them. (Vol 8) 1921 Mad 384 (385) : 44 Mad 167 (DB). 

[16] A manager of a joint Hindu family, who has 
agreed to sell immovable property belongmg to himself 
and the minor members of the family, is individually 
liable for damages for failure to perform the contract if 
it is found that it is not binding on the minors, though 
both the contracting parties believed that there was 
necessity and acted in good faith. (Yol 5) 1918 Mad 
1315 (1319) : 40 Mad 338 (EB). 

ISee also (Vol 14) 1927 Lah 252 (254) (DB).] 

[17] One cosharer contracting to sell entire land 
with undertaking to obtain consent of other oosharers 
— Failure of contract due to refusal of others—Suit for 
specific performance and alternatively for damages — 
Vendee is entitled to damages. (Yol 27) 1940 Lah 169 
(161). 

[18] Contract on behalf of lady to sell certain pro- 
perty — Purchaser believing that she bad full proprietory 


right — Purchaser bubsequently finding that there was 
cloud over her title and refusing to purchase property — 
Vendor cannot recover damages. (Vol 15) 1928 Oudli 
475 (477, 478) (DB). 

[19] Vendee purchasing land from vender with 
defective title — Suit by person having superior title — 
Decree — Vendee still in possession — Suit for compensa- 
tion; Heldf as there was no dispossession, there was no 
cause of action and suit was premature. (Yol 23) 1936 
Oudh 141 (142, 143) : 11 Luck 725 (DB). 

[20] Vendor and purchaser knowing they were deal- 
ing with property of infant who had not power of sale 
— Suit for damages does not lie. (1872) 18 Suth W E 
230 (232) (PC). 

7. Nominal damages. — [1] Where the defendant 
has committed a technical breach of contract and the 
plaintiff himself had no intention of performing his 
terms of the contract, nominal damages are awardable. 
(Yol 8) 1921 Lah 316 (317) (DB). 

[2] Covenant by lessee to insure against marine risk 
— Breach oi covenant — Loss due not to marine risk, 
but to inherent defect in subject-matter of lease — 
Measure of damages is nominal only. (Vol 6) 1919 P 0 
85 (91). 

[3] When contract to deliver goods Is broken, proper 
measure of damages is the difference between contract 
price and market price oi goods at the time of breach. 
If difference betsveen two prices is not proved nominal 
damages should be awarded, (Vol 24) 1937 Nag 345 
(362, 353) : I L R (1938) Nag 308 (DB). 

8. Special damages. — [1] Where the party who 
has broken the contract entered into it, in contempla- 
tion of special ciroumotances which would affect the 
consequences of a breach, he is liable for any si>ecial loss 
which may have resulted. (Vol 8) 1921 Cal 315 (319, 
320) : 47 Cal 1027 (DB). 

[2] If a person knowing he has no title to immovable 

property agrees to sell it, he is liable for special 
damages which purchaser suffers by reason of vendor’s 
failure to perform contract. (Yol 1) 1914 Cal 499 (500) 
(DB). • - 

[3] In the absence of a guarantee by the railway 
that the goods should reach before any particular date, 
and of notice of the consignor at the time of consign- 
ment that the goods were required in connection with 
festival, the consignor was held not entitled to special 
damages but he was entitled to ordinary damages for the 
non-delivery of goods within reasonable time. (Yol 9) 
1922 All 324 (328) : 43 All 623 (DB). 

[4] Plaintiff claiming special damages must prove it* 
(Yol 13) 1926 Mad 1021 (1023) (DB). 

9. Interest as damages — Illustration (n). — [1] 
Section 73 is merely declaratory of the common law as 
to damages, interest cannot be allowed at common law 
by way of damages for wrongful detention of debt. (Vol 25) 
1938 P 0 67 (70) : 65 Ind App 66 : I L R (1938) 2 Oal 
72 ; 82 Sind L R 374 (PC) ^ (Yol 83) 1946 All 12 (14); 
ILR (1946) All 56 (DB) ® (Yol 29) 1942 Sind 165 (166); 
I L R (1942) Ear 346 (DB) © (Yol 28) 1941 All 43 (48) : 
I L B (1940) All 789 (DB) © (Vol 27) 1940 Oudh 308 
(SIO) © (Vol 21) 1934 Nag 78 (80) ; 80 Nag L R 213 © 
(Vol 20) 1933 Mad 729 (734) : 57 Mad 205 (DB) © 
(Vol 20) 1933 Pat 196(200) ; 12 Pat 216 (DB) © (Vol 7) 
1920 Oal 912 (913) (DB)© (1899) 26 Cal 956 (964) (DB). 
The following earn are m longer good law : — 
(Vol 21) 1934 All 160 (161) © (Vol 17) 1930 All 132 
(136) : 62 All 238 (DB) © (1896) 18 All 240 (241) (DB) 
© (Vol 15) 1928 All 500 (604) : 60 All 818 (DB) © 
(Vol 20) 1933 AU 455 (456) (DB). (Security for damages 
and costs, if title of defendants be found defective — 
Stranger found entitled to part of property — Plaintiffs 
compromising with stranger on payment of money — 

255 & 256 A.M. 
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Suit OQ security bond by plaintiffs — Claim to amount 
and interest — Maintainability ot suit;,)®<(Vol 19) 1932 All 
-505 (506) (DB) ^ (Vol 13) 1926 Cal 1117 (1117) ^ 
(Vol 22) 1935 Cal 347 (354, 355) : 62 Cal 175 (DB) ^ 
(Yoi 14) 1927 Mad 47 (48) (Vol 13) 1926 Cal 755 
(756) (DB) © (Vol 18) 1929 Mad 504 (505) (DB) © 
(Vol 23) 1936 Mad 486 (487, 488) ^ (Vol 14) 1927 Nag 
18 (18) : 22 Nag L R 160 ^ (Vol 13) 1926 Oudh 514 
(517) (DB). 

[2] Illustration (n) to S. 73 does not confer upon a 
creditor right to recover interest upon a debt which 
is due to him when he is not entitled to such interest 
under any provision of the law. (Vol 25) 1938 P 0 67 
(70) : 65 Ind App 66 ; I L R (1938) 2 Cal 72 : 32 Sind 
L B 374 (PC) ^ (Vol 29) 1942 Mad 429 (431) : I L R 
(1942) Mad 464 (DB). 

[3] Interest can be awarded only if it is payable 
by custom or if there is an agreement either express 
or implied to pay interest or under the provisions of 
any substantive law entitling the plaintiff to recover the 
same. (Vol 29) 1942 Mad 429 (431) : I L R (1942) Mad 
464 (DB) ^ (Vol 30) 1948 Sind 185 (186) : I L R (1943) 
Ear 242 (DB) •$> (Vol 11) 1924 AU 881 (884) ; 46 All 
897 (DB). (Interest by way of damages can only be 
claimed under S. 73.) (Vol 6) 1919 All 214 (216) : 41 
Ail 254 (DB). (A principal is not entitled to interest on 
moneys received by an agent from customers in the 
absence of a contract to the contrary.) (Vol 5) 1918 
Mad 297 (300) (DB) * (13) 1913 Pun L B No. 263, 
page 886 (888) : 1913 Pun Re No. 39 ^ (1897) 20 
Mad 481 (483) (DB), (Suit for money due under an 
oral contract with interest — No agreement or usage 
wiving right to interest alleged — Neither notice given 
nor written demand made under Interest Act — Interest 
not allowable.) 

[Sea also (Vol 23) 1936 Nag 225 (228)^ (DB). (In- 
admissible pronote — Agreement to pay interest con- 
tained in pronote — Oral evidence to pay interest cannot 
be adduced — Interest can at best be allowed under 
S. 73.)] 

[4] Interest for the period prior to the date of the 
suit may be awarded if there is an agreement for the 
payment of interest at a fixed rate or it is payable by 
the usage of trade having the force of law, or under the 
provisions of any substantive law entitling the plaintiff 
to recover interest. (Vol 25) 1938 P C 67 (70) : 65 Ind 
App 66 : 1 L R (1938) 2 Cal 72 ; 32 Sind L R 374 (PC) 
4* (Vol 30) 1943 Pat 327 (328) ; 22 Pat 220 (DB) © 
(Vol 29) 1942 Oudh 311 (313) (DB) ^ (Vol 27) 1940 
Oudh 308 (309, 310), (Pronote embodying terms of 
interest inadmissible — ^No demand in writing — Interest 
prior to suit cannot be allowcd.j^itlOOO) 27 Cal 814 (818) 
(DB). (Suit on an oral claim for money — No notice of 
demand — -Interest cannot be charged before suit.) 

[5] Interest not allowable under Interest Act, 1839 — 
Plaintiff cannot claim it by way of damages under S. 73, 
because this section is not intended to override provi- 
sions of Interest Act. (1907) 1 Sind L E 179 (181) (DB) 

(Vol 12) 1925 Nag 461 (461') : 21- Nag L B 16. (There 
is no confiidt between the Interest Act and S. 73.) 

[6] Where under an improvement lease it was pro- 
vided that the lessee was to pay rent when the land 
was assessed by Government and the lessor, later on, 
instituted a suit to recover the arrears of rent with 
interest : Heldt that interest could not be allowed under 
S. 73, iilus. (n) of the Act because there was no agree- 
ment or usage to support the claim, (Vol 17) 1930 Mad 
727 (730, 736) ; 53 Mad 549*(DB). 

[7] Interest on sum claimed for use and occupation 
cannot be allowed under S. 73 for there is no contract 
at all in such a ease. (1911) 9 Ind Cas 221 (221) (Oudh). 

[8] Suit under S. 108 (15), Oudh Rent Act — Lambar- 


dar’s liability for interest on profits claimed by eo&harer 
cannot be founded on S, 73. (Vol 11) 1924 Oudh 319 
(319) ^ (1903) 6 Oudh Cas 89 (90). 

[But see (Vol 14) 1927 Oudh 158 (359) (DB).] 

[9] Suit by proprietor against under-proprietor for 
arrears of rent — Interest is not payable on arrears of 
rent found due — Neither S. 73 nor Interest Act is appli- 
cable. (1904) 7 Oudh Cas 116 (119) ; 31 Ind App 116 : 
26 All 299 (PC). 

[But see (1909) 12 Oudh Cas 140 (143) (DB) © 
(1913) 21 Ind Cas 82 (82) (Oudh).] 

[10] Interest can be allowed by way of damages for 
breach of a contract. (Vol 33) 1946 All 12 (14) : I L R 
(1946) AU 66 (DB) © (Vol 10) 192$ Rang 265 (268) : 1 
Rang 339 (DB). 

[11] Sale of property — Failure of vendor to give 
possession to vendee — Suit for recovery of amount paid 
and damages — Interest by way of damages can be 
allowed. (Vol 20) 1933 Lab 556 (567) (DB). 

[12] Where defendant receives plaintiff’s money 
under a contract and dishonestly refuses to carry it out, 
he is liable not only to return the money, but also to 
pay damages for breach of contract on the basis of 
interest at the market rate. (Vol 14) 1927 Lah 333 
(335) : 8 Lah 310 (DB). 

[13] When contract is broken by one party, the 
other party is entitled to interest on price by way of 
damages. (Vol 16) 1929 All 801 (803) (DB). 

[14] Decree-holder assigning his decree and out of 
consideration leaving certain sum with assignee to bo 
paid to assignor’s creditor after realization of decree— 
Assignee refusing to pay — Suit by creditor of assignee to 
recover amount payable to him is suit for compensa- 
tion for breach of contract— Interest on amount payable* 
can be granted. (Vol 27) 1940 Pat 155 (167) (DB). 

[15] No date fixed for repayment of principal — No 
stipulation to pay interest — Principal paid without 
demand — There being no breach of contract interest^ 
held, could not be recovered under S. 73. (Vol 14) 1927 
All 444, (446) (DB). 

[16] The interest which is awarded by S. 73 i$ 
entirely at the discretion of the Court. (Vol 25) 1938 
Nag 119 (121) : I L B (1938) Nag 482 ^ (Vol 23) 1936 
Bang 141 (144) (DB). 

[17] The damages for breach of contract for pay- 
ment of money is the rate of interest that the person to 
whom it ought to have been paid would have got on it, 
if it had been paid as per terms of the contract, (Vol 13) 
1926 Nag 363 (364). 

[18] Interest at a reasonable rate should be allowed 
in case of special damages, where mere repayment 
would not be adequate compensation. (Vol 20) 1933 
Mad 729 (734) : 57 Mad 205 (DB). 

[19] A rate of 6 per cent, per annum may, in some 
eases, be appropriate rate of interest to allow as damages. 
(Vol 13) 1926 Nag 363 (364). 

[20] Whether after expiry of mortgage, contractual 
rate of interest is to continue depends on terms and 
circumstances of each mortgage deed. And if Court 
thinks that such rate cannot be allowed, but interest 
must be given by way of damages, it can decide what 
rate would be proper. (Vol 16) 1929 Lah 385 (386) (DB). 

10, Interest on damages. — [1] Ordinarily no- 
interest is allowed on amount of damages arising out of 
breach of contract. But interest may be allowed if there 
is an agreement for payment of interest at a fixed rat© 
or is payable by usage of trade having the force of law 
or under the provisions of any substantive law entitling 
the plaintiff to recover interest. (Vol 82) 1945 Lah 35- 
(42, 43) ; I L B (1944) Lah 578 (DB) ^ iVol 18) 1931 
Bom 386 (387, 388) (DB) ^{Vol 24) 1937 Nag 345(354): 

I L B (1938) Nag 308 (DB) ©(1900) 24 Bom 510 (626) 
(DB). (Interest on contract price and on charges on in- 
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voice eanuot be legally demanded in absence of contract 
to that effect.) 

[But see (Voi 10) 1923 Nag 121 (124). {To say that 
iiiterest cannot be allowed on damages because interest 
can itself only be allowed a^. damages is incorrect.)] 

[2] Palilja Adatia, who sues, relying upon his charac- 
ter, not as agent, but as principal, can demand interest 
upon amount which he claims as ordinary damages for 
breach of contract from person who employed him. 
(Yoi 6) 1919 Bora 137 (137, 138) (DB). 

[3] In the absence of special circumstances, interest 
cannot be allowed on damages for breach of contract 
tor sale of goods. (’38) 40 Pun L E 531 (532). 

[4] Espiry of date of performance of contract — 
Defendant still failing to fulfil his agreement — Interebt 
on damages from the date of suit can be allowed. 
(Vol 33) 1946 Bom 1 (7) (BB). 

[5] Interest does not run on unliquidated damages. 
(’10) 12 Bom L E 831 (836) (BE). (Contract to pay rent 
in kind on certain day — ^Eent not paid — Suit to recover 
money value of rent in kind — Suit is to recover un- 
liquidated damages.)'$«(’13) 1913 MWN 874 (875) (DB)iJt 
(Vol 17) 1930 Lah 374 (378) (DB). 

[6] Contract of sale — Vendee to pay off mortgage to 
which property v^as subject — Vendor executing sale deed 
in favour of mortgagee — Suit by vendee for specific per- 
formance — Vendee not found entitled to specific per- 
formance — Vendee held not entitled to interest on 
amount which he was to pay to mortgagee. (Vol 29) 
1942 Pat 366 (368) (DB). 

[7] Interest can only be allowed on damages from 
date of written demand for interest. (’13) 1913 M W N 
874 (876) (DB). 

11 . Earnest money— Recovery of — See S. 74. 

12. Breach of promise of marriage — [1] Breach 
of contract of betrothal gives rise to a cause of action to 
the party aggrieved, to maintain a suit for damages, or 
compensation against the party who has broken it, or 
has brought about the breach thereof, (Vol 21) 1934 
Lah 544 (544). 

[2] Even if marriage contract is broken for good 
reasons, yet party making breach has to pay expenses 
incurred for betrothal. (Vol 7) 1920 Bom 225 (226) : 44 
Bom 446 (DB). 

[3] Breach of marriage contract — Damages — Ele- 
ments to be confcidered, in assessing damages, are an- 
noyance caused and also possible loss of reputation and 
injury that may result from breach. (Vol 1) 1914 Lah 
83 (84) (DB). 

[4] The general measure of damages prescribed by 
S. 73 must be applied to breach of promise of marriage. 
Damages can be awarded for out of pocket expenses and 
loss of credit and reputation, but not on account of in- 
creased expenditure for plaintiff’s daughter’s subsequent 
marriage; these were held to be too remote. (’37) 1937 
MWN 1274 (1279). 

[6] Contract by R to marry his sister to B who paid 
Es. 300 in cash and Es. 300 were to be paid at the time 
of marriage — Breach of contract byiS — Suit for damages 
by B : Beld, B entitled to a refund of Es. 300 and 
Bs. 600 as damages for loss of reputation. (’12) 1912 
Pun L E No. 181, page 574 (577). 

[6] Contract of betrothal effected by head of the 
family on behalf of an adult member binds the family 
and when broken gives rise to two kinds of damages, 
pecuniary loss and injury to the feelings and prospects 
to the bride and bridegroom personally, and secondly, 
the pecuniary loss and loss to the credit and reputation 
to the family of the injured party. (’37) 1937 MWN 
1274 (1278). 

[7] Contract of marriage of minor daughter entered 
into by her mother with major boy — Daughter can 


-^ue for damages for breach of contract.— Criri’s marriage 
is priina facie for ber benefit. (Vol 28) 1941 Bom 129 
(186) : I L E (1941) Bom 211 (DB). 

[8] Dnder the Mohamedan law in a suit by a plain- 
tiff for damages for breach by the defendant to give his 
daughter in mairiage to the plaintiff, the latter would 
be entitled only to receive compensation under S. 73 oi 
the Contract Act for any loss or damages caused to him 
by the breach, which the parties knew would be likely 
to result from the breach of it. (Vol 10) 1923 Lah 679 
(680). 

[See also (Vol 4) 1917 Bom 61 (61) : 42 Bom 499.] 

[9] Mahomedan girl after attaining majority break- 
ing contract of betrothal made by her guardian during 
her minority — Guardian is not liable for damages on 
account of breach. (Vol 2) 1915 Lah 308 (308). 

[10] Where a Burmese girl under 18 years has been 
promised by a person to accept; her in marriage, the 
breach of the promise cannot be the basis of an action 
for damages for breach of promise. (Vol 26) 1939 Bang 
86 (87, 88) ; 1938 Bang L E 667. 

[11] Where syphilis is contracted prior to hut was 
not known to exist at the time the contract to marry was 
entered into, or where such disease was contracted sub- 
sequent to the making of the contract to marry, but 
through no wrongful act of the defendant, its existence 
furnishes a good defence to an action for breach of pro- 
mise. (Vol 8) 1921 Cal 459 (461) : 48 Cal 283 (DB). 

[12] A suit for the recovery of money advanced by 
one party to another, in connexion with marriage 
which subsequently fell through, is not one for the mere 
recovery of a loan or refund of money advanced, but is 
in essence one for damages in respect of the breach of 
contract of marriage and so is not cognizable in the 
Court of Small Causes. (Vol 15) 1928 Nag 89 (90) : 24 
Nag L E 66 'J»(’89) 1889 Pun Be No. 132, page -1 60 (461) 
(DB). 

13. Contract of service. — [1] Person engaged as 
teacher by month — No provision for notice to leave — 
Contract can be terminated by reasonable notice — One 
month’s notice is reasonable. (Vol 16) 1929 Kang 167 
(168) : 7 Bang 303 (DB). 

[2] A school master absenting himself from service 
without notice, forfeits his pay for the whole month, as 
his service is held to be by month and not daily rales, 
in the absence of special custom or particular contract. 
The District Council, engaging his services, is entitled 
to*' damages for extra labour. (Vol 9) 1922 Mad 102 
(103, 104). 

[3] Servant leaving service without notice is not 
entitled to pay for service after the last periodical pay- 
ment — Master can claim compensation for breach of the 
contract of service, (Vol 18) 1931 Lah 183 (2) (134). 

[4] Master and servant— Illness and consequent ab- 
sence from work — Four days leave granted — Servant, 
however, lesuming work after 11 days and continuing 
to work for about a week — Servant again falling ill 
and applying for leave— Master not granting leave but 
dispensing with his services— In the absence of contract, 
servant held guilty of wrongful conduct, and not entitled 
to one month’s notice or pay. (Vol 22) 1935 All 908 (908), 

[5] Contract of service for definite period — Before 
completion of period, employer terminating empoly men t 
and employing another servant at a lower salary — Dis- 
charged servant is entitled to salary for full period, 
unless employer can show that he had opportunity of 
other employment which he refused. (Vol 25) 1938 Mad 
672 (674) (BB). 

[6] Suit for damages for wrongful dismissal from 
service — Defiance of orders of superiors — - Neglect to 
obey order of transfer — Dismissal justifiable and 
damages cannot be claimed. (Vol 21) 1934 Lah 769^ 
(771). 
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^ [7] Contract by mother and minor daughter with 
company that the minor daughter would do certain 
service to the company failing which they were to com- 
pensate company for loss — Minor daughter falling to 
fulfil contract : Held, that the mother was liable on her 
covenant to pay to the company any loss which they 
suffered in consequence. This was not a contract of 
indemnity by the mother. Her failure to earn the sum 
paid caused a loss to the company of the moneys ad- 
vanced, and this was, thus, the measure of their 
damages, and the amount of compensation payable by 
the mother. (Yol 25) 1938 Bang 359 (359) (DB). 

[8] Measure of damages for breach of contract of 
service is obtained by considering what is usual rate of 
wages for employment contracted for, and what time 
would he lost before a similar employment could be 
obtained. (Yol 17) 19S0 Mad 654 (657) (DB). 

14. Compromise decree, — [1] Compromise decree 
providing for injunction preventing sellers, defendants, 
from selling goods to third parties and providing for 
damages in case of breach — Defendants making breach 
and paying damages as per compromise — This did not 
enable judgment-debtors to render nugatory all their 
obligations under the prior part of the contract when- 
ever it suited their pockets to do so. It provided that 
they shall pay at the specified rate, if they fail to per- 
form the contract in any respect, but it did not say that 
such payment was to be a full and exclusive satisfaction 
of all obligations under the contract. The payment into 
Court did not make the decree a satisfied decree. It 
provided a mode of enforcing such payment but it did 
not say that the other terms would not be enforced by 
execution of the decree, namely, by applying to the 
Court to enforce the injunction. (Yol 16) 1928 P C 27 
(28, 29, 30) ; 56 Ind App 58 : 55 Cal 238 : 24 Nag L E 
17 (PC). 

[2] Where obligation of under* proprietor to pay rent 
was derived from his status which was established by 
compromise decree, and not from agreement previous 
thereto, suit for arrears of rent against him would not 
be suit for breach of contract under S. 73 of Contract 
Act; contract, if any, having merged in decree. (*04) 26 
All 299 (308, 309} : 31 Ind App 116 : 7 Oudb Cas 116 
(PC). • 

15. Contract of lease. — [1] In a lease, where 
there is a covenant not to assign, and the tenant assigns 
Without leave, then clearly the landlord sufiers damage, 
because he is deprived of the liability of the original 
lessee under the terms of the lease. Again, if there is a 
covenant not to sub-let and the tenant sub-lets, without 
leave, to a careless person, whereby the premises are 
damaged, then clearly the landlord would be entitled to 
recover damages against the tenant for sub-letting 
without leave. But the mere fact that the sub-letting 
results in a profit to the tenant would not cause 
damage to the landlord. Therefore, in such ease, in 
the absence of proof that the landlord has suSered any 
damage owing to the tenant recovering a higher rent 
from the sub-tenant, he will not be entitled to damages. 
(Yol 8) 1921 Bom 27 (27) : 45 Bom 1197 (DB). 

[2] In an action for damages for breach of contract 
to give lease, plaintifi is entitled to profit he would have 
made had he cultivated the lands in husbandlike 
manner with interest at six per ceni, per annum. 
Opportunity which plaintifi bad of renting other lands 
and thereby remedying inconvenience should also be 
taken into account. (Yol 7) 1920 Mad 867 (869) (DB), 

[3] Lessee was turned out of the land by the lessor, 
who cancelled the lease, and agreed to pay damages — 
Measure of damages is the money paid by the lessee to 
the lessor, the money spent by lessee over the property, 
and interest on the whole from the dates on which the 


payment and expenditure were made. (Yol 15) 1928 
Nag 287 (287). 

[4] A tenant rented a shop from a landlord for one 
year for Ks. 220 and paid Pvs. 110 in advance, in part 
payment of the rent. The landlord deliberately broke 
the contract, and did not give possession of the shop to 
the tenant who, in a suit for damages, was granted by 
the lower Court Rs. 110, actually paid by the plaintiff 
to the defendant, and Bs, 220 as damages : Held, that 
damages could not be so calculated because the tenant 
in such cases is entitled to compensation calculated on 
the actual loss suffered or likely to be suffered by him 
by the breach of the contract by the landlord, and in 
calculating such damages, the Court has to bear in 
mind the means that existed for the plaintiff to reduce 
the amount of damages, (1928) 109 Ind Cas 335 (335) 
(Lab). 

16. Contingent contract. — [1] The fact that a 
contract is a contingent contract does not affect the 
measure of damages. In ease of breach of such contract, 
damages should be measured in the usual manner. 
(Yol 9) 1922 Nag 192 (192). 

17. Transfer of property — Covenant by trans- 
feree to pay off transfeiors’ creditors. — [1] Where 
A transferred certain property to B in consideration of 
the latter applying a portion of purchase money to the 
payment of a debt due by A and on default by B, A ’a 
brother paid the same A was entitled to sue and re- 
cover the amount which B had agreed to pay. He was 
not bound to show he had suffered any damage by 
failure of B to pay the sums left with him. (Yol 17) 
1930 Bat 46 (48) : 8 Pat 860 (DB). 

[2] Contract of sale — Part of purchase money left 
with vendee for payment to prior mortgagee — Failure 
of vendee to pay mortgage as a result of which vendor 
was dispossessed in execution of a decree for sale on the 
mortgage — Vendor, held, entitled to compensation for 
loss occasioned by vendee’s breach, (Yol 33) 1946 Pat 263 
(267) (DB). (Decree for foreclosure,) 5' (Yol 15) 1928 Oudh 
148 (151) (DB). 

[3] Where mortgagor left money with moitgagee to 
pay off prior incumbiance, which mortgagee did not 
pay off, mortgagor is entitled in law to recover damages 
from the mortgagee. (1912) 15 Ind Cas 626 (527) 
(Oudh). 

[4] Where tmoney has been left with a vendee or 
mortgagee in order to discharge some earlier mortgage 
and such vendee or mortgagee fails to discharge the 
liability, a cause of action for damages arises im- 
mediately and the vendor or mortgagor need not wait 
until the property is actually sold or until he is sued or 
a decree is passed against him before bringing a suit 
for damages. (Yol 23) 1936 All 598 (699) (DB). 

[5] Decree assigned — Part consideration left with 
assignee to be paid to assignor’s creditor after decree is 
realized — Assignee refusing to pay — Suit by creditor 
of assignor against assignee for his amount is one for 
compensation for breach of contract and governed by 
Art. 116. (Yol 27) 1940 Pat 155 (157) (DB). 

18. Quantum meruit, — [1] A plaintiff cannot 
claim on guoMtum meruit if be has chosen to tie him- 
self down with the express terms of an agreement, for a 
liability by implication is excluded by the contract 
being express, (Yol 17) 1930 All 545 (549) : 62 All 688 
(DB)..., 

[2] If a contract is to do work for a lump sum, 
nothing can be recovered by way of guantuni meruit 
if part only of the work is done. (1911) 19 Ind Cas 48 
(51) (Lah). 

19. ‘‘Which naturally arose , , . . likely to result 
from the breach of it,” — [1] The principles for assess- 
ment of damages are ; where a party sustains a loss by 
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reason of a breach, he is, so far as money can do it, to 
be placed in the same situation as if the contract had 
been performed. This leads to two rules, (1) the damages 
must be such as may fairly and reasonably be con- 
sidered as arising naturally, that is, according to the 
usual course of things from the breach and (2) the 
damages must fairly be such as could have been in con- 
templation of both parties at the time they made the 
contract and cannot include compensation for remote 
or indirect loss or damage. (1907) 6 Cal L Jour 398 
(401) (DB). 

[2] Por awarding damages under S. 73, Contract Act, 
the loss or damage must arise in the usual course of 
things from the breach of contract. The law does not 
regard collateral or consequential damage arising from 
delay in the receipt of money. (Vol 31) 1944 Cal 106 
(109) : I L B (1943) 1 Cal 578 (DB). 

[3] In order that the latter part of S. 73 of the Con- 
tract Act may apply, it has to be proved that not only 
the plaintifE but the defendant also knew, when the con- 
tract was made, that such loss was likely to result from 
the breach. (Vol 10) 1923 Mad 103 (107) pB). 

[4] Under S. 73, promisee can recover compensation 
for any loss or damage caused to him by breach or 
which parties know as possible result of breach. (Vol 4) 
1917 Bom 61 (62) ; 42 Bom 499. 

[5] Marine insurance— “Ware house to ware house” 
clause — Goods landed at port of destination — Eemoval 
to uncleared ware house— Destruction of goods by fire : 
Meld, that it could not be reasonably contended that 
the destruction of the goods by fire happened in the 
usual course of things as a result of the negligence or 
that parties knew that it was likely to result from it. 
(1909) 3 Sind L E 191 (194). 

[6] Defendant, who had covenanted with lessee of 
mine to reserve barrier between his mine and another 
one, on breach of covenant was held to be liable for 
damages which actually accrued to plaintifi and not 
the loss to which plaintifE might put himself to prevent 
loss. (Vol 7) 1920 Pat 689 (641) (DB). 

[7] Where the plaintifi's case was that the father of 
the defendant did not build the wall which he agreed 
to build in 15 days, the portion of his house adjoining 
that wall had been afiected adversely by the elements, 
and that it, therefore, cost him the sum to put his 
building right : Meld, that plaintifi’s claim to damages 
could not be allowed as it was not based on what the 
damage was within a reasonable period of the breach of 
the contract and was remote and indirect, (1928) 108 
Ind Cas 433 (434) (Nag). 

[8] A lessee is not liable for remote damages suffered 
by his lessor owing to former’s default in paying rent to 
superior landlord and by consequent sale of tenure and 
loss to lessor because lessor himself might have saved 
himself from loss by paying rent. (1908) 35 Cal 683 
(■689). 

[9] The law cannot recognize any loss, not naturally 
following from breach of contract. Where a vendor 
directed vendee to pay creditor within fixed date in 
order that vendor might get promised remission, but 
vendee failed to do so, vendor is not entitled to claim 
amount as damages. (1918) 18 Ind Cas 449 (450) (DB) 
(All). 

[10] The seller’s travelling charges’ to place of breach 
for resale of goods are too remote and cannot be re- 
covered as damages under S. 73, (Vol 4) 1917 Sind 36 
(87) : 10 Sind L B 118. 

[11] For failure to pay debt, plain tifi was sued upon 
and debt was recovered from him with costs: Meld, 
defendant was not liable for costs of suit as law does 
not recognize consequential damage by late payment. 
(Vol 2} 1915 Mad 942 (944). 


[12] Coniiact for sale of land — Vendor in breach of 
contract bringing suit against vendee on ground of titlo 
— Costs of such suit incurred by vendee cannot be in- 
cluded in damages to which vendee is entitled. (Vol 27) 
1940 Bang 146 (148). 

[13] A agreed to collect debts ancJ pay out of collect 
tion certain debt. On failure to disebaige the debt afte# 
collection A held liable for loss caused. (Vol 2) 1914 
Mad 942 (943). 

[14] The words “which naturally arose in th^ 
usual course of things from such breach”, in S. 78, 
Contract Act do not mean that general rules, such 
as those given in the illustrations to the section, mu^ 
be followed irrespecthe of the facts, but only impose ^ 
limitation upon the damages which can be allowed* 
That the damages must not be remote.* No doubt, ordir 
narily, loss or damage will be presumed when a contraet 
at a lower rate of freight than the market rate is brokeijt 
by the shipowner, but there is nothing in the wording 
of S.73 which precludes the rebuttal of such a presumpr 
tion. (Vol 28) 1941 Sind 146 (150, 151). 

[15] Where the liability arising out of breach of con- 
tract is merely contingent, S. 73 would give no cause 6| 
action in respect thereof, unless and until the damage is 
actually suffered. (Vol 38) 1946 Pat 263 (267) (DB). 

[16] The plaintiff sued a lailway company foi 

damage caused by nondelivery of a sewiug machine 
at the festival time when he expected to make special 
profit. The suit was for damages on account of loss of 
estimated profits, the travelling expenses of himself and 
his assistants at the place of delivery and expenses foi 
food and lodging : Meld, that the damages claimed wer6 
too remote. (1898) 21 Mad 172 (176, 177, 178) (DB). * 

20. Default of plaintiff.— [1] Sections 73 and 74 
are meant for benefit of party willing to perform con- 
tract and not for defaulting parly. (1910) 33 Mad 375 
(379) (DB). 

[2] A plaintiff, who has failed to perform his part of 

contract and proved no damages, cannot succeed in a 
suit for damages for breach of the contract. (Vol 8) 
1919 Cal 1000 (1000) (DB). * 

[3] Party to be entitled to compensation must have 
done something to his own prejudice in performance or 
his part of the contract. (Vol 21) 1934 Nag 129 (332). * 

[4J A party to a contract cannot be in a better posi- ' 
tion by reason of his own default than if he had ful; 
filled his obligations. (Vol 29) 1942 Cal 382 (384). 

[5] Plaintifi’s plea to benefit by his own breach of 
contract and enforce it against defendants cannot b4 
allowed, (Vol 21) 1934 Lah 84 (84)'S<(Vol 21) 1934 Lah 
845 (846) : 36 Cr D Jour 737. 

[6] Vendor having no goods to deliver is not entitled 
to compensation for vendee’s refusal to take delivery. 
(Vol 21) 1934 Nag 129 (132). 

[7] To maintain a suit for damages for alleged breach 
of contract, the plaintifi should have performed his part 
of the contract, taken possession of the land, put for- 
ward any accounts of the alleged loss and claim 
damages on that basis alone. It is the duty of plain- 
tifi in such circumstances to mitigate the damages. 
(Vol 26) 1939 Lah 118 (122) (DB). 

[8] Mere fact that party has committed breach of 
term of contract with reference to first instalment,^ in 
which goods are to be delivered, does not in itself entitle 
the other to treat the contract as at an end. But where 
breach has been such as goes to the root of the contract, 
the party in default cannot insist on remainder being 
carried out. (Vol 17) 1930 Cal 382 (384) (DB). 

[9] A agreed to give JB reasonable time to fulfil order 
placed with him, having regard to exigencies of B’s busi- 
ness. The order was however given too late. B not liable 
to pay damages for not carrying out terms of contract. 
(X911) 12 Ind Cas 339 (340, 346) (Oadb). 
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[10] Where the plaintifi was guilty of unjustifiable 
conduct in not co-operating with the railway in tracing 
out the lost bale by helping them to identify the same 
etc., when requested by the railway so to do : Heldf 
that the last day of which the inarhet value should be 
taken into calculation ought to be the day on which the 
plaintifi would in ordinary course have received the 
goods if he had complied with the request of the rail- 
way and co-operated with them in tracing out the lost 
bale. (Vol 12) 1925 Cal 737 (739) (DB). 

[11] Plaintiff agreeing to construct house for defen- 
dant according to estimated cost less certain rebate-^ 
IDefendant stopping work and settling dues at certain 
amount — Suit by plaintiff for work actually done — De- 
fendant cannot claim rebate proportionate to rebate 
upon original estimate. (Vol 25) 1938 Cal 638 (538) : 
I L B (1938) 2 Cal 320 (DB). 

[12] The doctrine of frustration only applies if the 
disturbing cause goes to the extent of substantially pre- 
venting the performance of the whole contract : “inter- 
ference leaving a considerable part capable of perform- 
ance, will not be an excuse.” (Vol 27) 1940 Pat 204 
(238) ; 19 Pat 1. 

21. Proof of damages.— [1] Section 73 makes it 
compulsory for the plaintiff to prove that he has 
suffered damage and the extent to which he has suffered 
before a Court can award him damages for breach of 
contract, and if he does not give the best evidence, 
every presumption should be made against him, but 
this does not relieve the Court altogether of the duty of 
assessing the damages, as best it can, on evidence and 
materials actually before it. (Vol 14) 1927 Sind 49 (62)i 
19 Sind L B 41 ©(Vol 5) 1918 P 0 149 (150) (PC)©(Vol 
2) 1915 All 295 (297). 

[2] In a suit for damages for a breach of contract, 
the defendant is entitled to know exactly what case he 
has to meet and he must be afforded an opportunity to 
investigate the details of the claim so that he can call 
evidence about it if he can, and so he can attack the 
plaintiff's estimate of damages, as well as the basis on 
■which it is grounded. The plaintiff must consequently 
Xuruish the necessary particulars. (Vol 25) 1938 Nag 
530 (531). 

[3] The rule, that in a suit for work done by a con- 
tractor against his employer, it is for the plaintiff to 
prove his claim and if the evidence he has produced is 
not reliable, he can get nothing beyond what the de- 
fendant has admitted, can hardly be applied to a case 
where the defendant is a railway company and the de- 
fendant’s measurements were not properly made and 
the defendant has not been able to produce all relevant 
materials in connection with the measurements that 
the defendant made. (Vol 20) 1933 Cal 165 (167) (DB). 

[4] The amount of damages must be established with 
reasonable certainty. But this does not mean that ab- 
solute certainty is required nor, in all cases, is there a 
necessity for direct evidence as to the amount. Where 
the defendant has, by his wrong, iput it out of the plain- 
tiff’s power to prove the quantum of damage exactly, 
the presumption is against the defendant and the bur- 
den is upon him to reduce the amount from ihe highest 
possible estimate. Only such approximation to certainty 
4S required as would satisfy the mind of a prudent and 
impartial person. Where there has undoubtedly been an 
infringement of a right, nominal damages are recover- 
able even though no actual damage can be proved. (Vol 
10) 1923 Cal 49 (50, 51, 52) (DB), 

[5] In a breach of contract to sell immovable pro- 
perty, the market value of the land is what it will fetch 
in the open market. In such a case earlier sales of the 
same property or comparison with other similar plots 


in the locality will also help in ascertaining the value. 
(Vol 8) 1921 Sind 197 (199) : 15 Sind L B 21. 

[6] It is open to the Judge of the Small Cause Court 
to assess the damages for bailee’s negligence, even in 
the absence of more definite evidence as to the extent 
of the negligence which he has found to be proved, 
(Vol 11) 1924 Bang 356 (358). 

[7] Contract for delivery at a place — Plaintiff pro- 
ducing no evidence to show market rate at the place — 
Plaintiff is not entitled to damages. (Vol 21) 1934 Dah 
59 (60). 

22. Date when damages become due. — 

[1] Damages for breach of contract become due on the 
date when the contract is broken. (Vol 8) 1921 Lah 39 
(41). 

[2] If contract was to do work for lump sum, price 
could not be recovered until work was completed. (1913) 
19 Ind Cas 48 (51) (Low Bur). 

[3] Where, even after the date originally fixed for 
delivery, the seller continued to. supply and the pur- 
chaser to receive the contracted goods: Heldj that on 
evidence that there was an extension of time granted, 
and as delivery was going on, it was not open to the 
seller to fall back upon the date originally fixed for 
delivery as the date for assessing damages. (Vol 17) 
1930 Mad 624 (625) (DB). 

[4] Where a term in a contract provided that the 
delivery of the goods should be given as and when they 
arrived at A and the goods arrived at A on December 2, 
1942 and the buyers demanded delivery on December 9, 
1942 and the demand was not complied with : Held, 
that the contract was broken on December 2, 1942, 
when the delivery should have been made, and that it 
was the date to be taken for the assessment of damages. 
(Vol 31) 1944 Mad 418 (418, 419) ; I LB (1946) Mad 
180 (DB). 

[6] Where a contract is made by defendant that cer- 
tain goods shall be delivered at a certain place to the 
plaintiff, but the time of delivery is not given in the 
contract, the plaintiff cannot extend the time for deli- 
very beyond a reasonable period so as to suit his own 
convenience while calculating the amount of damages 
for breach. But if goods are delivered and accepted 
after long delay, it is open to the i^laintiff to say that 
he would put an end to llffe contract on a particular 
date so as to calculate damages from that date. (Vol 15) 
1928 Mad 1232 (1234). 

[6] Where a contract is made in English currency 
the date for calculation of damages is the date of the 
breach, and the date on which the rate of exchange is 
to be taken for conversion is the date on which the 
money was to be paid and that the rate of interest is 
that fixed in the contract. (Vol 10} 3923 Bang 265 
(267, 268) : 1 Bang 339 (DB). 

[7] There can be no action for breach of contract 
unless damage has actually been suffered. Action by the 
judgment-debtor therefore commenced before the judg- 
ment-debtor has paid the amount due by him to the 
decree-holder twice ever is not maintainable, (Vol 20) 
1933 All 511 (512). 

[8] The section does not give any cause of action 
unless and until the damage is actually suffered. (Vol 
33) 1946 Pat 263 (207) {DB)©(1908) 10 Bom L B 1113 
(1123, 1124, 1125). 

23. Suit for specific performance. — [1] Where 
a plaintiff claiming specific performance prays in the 
alternative for the return of moneys expended by him 
and for other proper relief, the prayer is wide enough to 
include a claim for compensation for breach of contract 
in substitution for its performance, (’91) 1891 Pun Be 
No. 83, page 408 (413) (DB). (Sale-deed not registered— 
Suit for specific performance — Although proof of con- 
tract is excluded, compensation for breach may be given.) 
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7^t "'^[When a contract Las been broken, if a sum is named in the contract as the amount to 
Gomijensatlon for breach breach, or if the contract contains any other 

of contract where 'penalty stipulation by way of penalty, the party complaining of the breach is 
stipulated for, entitled, whether or not actual damage or loss is proved to have been 

caused thereby, to receive from the party who has broken the contract reasonable compensation 
not exceeding the amount so named, or, as the ease may be, the penalty stipulated for. 

Explanation A stipulation for increased interest from the date of default may be a 

stipulation by way of penalty.] 

Exception, — When any person enters into any bail-bond, recogni25anee, or other instrument 
of the same nature, or, under the provisions of any law or under the orders of the ^[Central 
Government] or of any ° [Provincial Government], gives any bond for the performance of any 


Section 73 (conid,) 

[2] Specific performance not granted for special 
reasons to party entitled — Party Is entitled to damages 
in lieu thereof. (Vol 11) 1924 Lah 163 (165). 

24, Defences to suit for damages. — [1] "Wliere the 
buyer wrongfully cancels the contract without justifica- 
iion, he cannot set up any defence which he might 
otherwise have done to any action for damages. (Yol 7) 
1920 Bom 181 (182). 

[2] A parly, who by his conduct makes a perfor- 
mance of the contract impossible, is deprived of his 
rights to recover anything by way of damages from the 
other party. (Vol 12) 1925 Nag 119 (120). 

[3] Where there is a contract subject to condition 
that the plalntifi may, upon a breach of it, treat it as 
oaneelled and not ask for damages, the defendants are 
bound to justify their refusal to perform the contract 
since they cannot themselves bring about the state of 
affairs which would avoid the contract. (Vol 13) 1926 
Nag 435 (442) ^ (Vol 9) 1922 Bom 44 (44, 45) : 46 
Bom 806 (DB). 

25. “Obligation resembling those created by 
contract,** — [1] I, under-proprietor of entire village, 
selling some land to defendants — Subsequently J mort- 
gaging all his interest in village to plaintiff— Mort- 
gagor to pay revenue then payable and any amount by 
which it might be enhanced at any future settlement — 
Settlement officer, subsequently, enhancing amount of 
rent payable to superior proprietor by defendants — 
Plaintiff being required to pay whole of under-propri- 
etary rent to superior proprietor, claiming against defen- 
dants amount of enhanced rent — Defendants, held, 
were under “obligation resembling those created by cou- 
traefc** within S. 73 and were, therefore, liable as in ac- 
tion for damages for breach of express contract. (1903) 
6 Oudh Oas 346 (350). 

26. Plaintiff’s duty to mitigate loss — Explana- 
tion. — [1] Implementing of contract is a part of the 
general law and is also recognised by the explanation 
to S. 73 of the Act. (Vol 10) 1923 Bang 84 (85) ; 11 
Low Bur Eul 326 (DB). 

[2] The explanation to S. 73 casts a burden upon the 
person complaining of the breach of contract to show 
that he did not possess means of remedying the incon- 
venience caused bj the non-performance of the con- 
tract. (Vol 30) 1943 Oudh 17 (22). IS Luck 327 (DB). 

[3] There is a duty cast upon the plaintiff to 
minimise the damage, if he could, but the burden of 
proving that the plaintiff had the means available, and 
did not take steps to avail himself of the means would 
lie heavily on the defendant. (Vol 12) 1925 Bang 261 
(262, 263) (DB). 

[4] Tenant agreeing to pay Government revenue and 
ness failing to pay it — Landlord having notice of in- 
tended sale, but taking no steps to avoid it by paying 
necessary dues — Sale taking place — Landlord is en- 
titled to damages for breach of contract. (Vol 27) 1940 
Pat 88 (89) (DB) (Vol 15) 1928 All 481 (490) : 50 All 


695 (D B) (Vol 2) 1915 P 0 48 (49) : 8 Low Bur Bui 
343 : 45 Cal 493 : 43 Ind App 6 (P C) 68 (1911) 9 Ind 
Oas 470 (471, 472) (Low Bur). 

[5] Party is not entitled to damages for breach of 
contract if be might have avoided loss by the use of rea- 
sonable precautions. (Vol 2) 1915 Cal 601 (605) (DB). 

[6] A plaintiff who sues for damages owes the duty 
of taking all reasonable steps to mitigate the loss conse- 
quent upon the breach and cannot claim as damages 
any sum which is due to his own neglect. (V ol 12) 1925 
Bom 28 (30, 31) : 49 Bom 25 (DB). 

[7] The duty to minimise damages arises where 
breach has occurred. (Vol 11) 1924 Cal 427 (432) (DB). 

[8] Where plaintiffs could have taken delivery 
earlier and avoided deterioration of goods, it was held 
that they had failed to do what they might have done 
to “remedy the inoonvemence.’’ (1911) 9 Ind Oas 470 
(471) (Low Bui.) 

[9] If at the date of breach plaintiff could do some- 
thing to mitigate damage, defendant is entitled to benefit 
of it. But the fact that by reason of loss of contract 
which defendant has failed to perform plaintiff obtains 
the benefit of another contract which is of value to him 
does not entitle the defendant to the benefit of the 
latter contract. (Vol 2) 1915 PC 48 (49, 50): 43 Gal 493 ; 
8 Low Bur Eul 343 ; 43 Ind App 6 (PC). 

[10] Principle on which damages for breach of con- 
tract are assessed is laid down in S. 73, and explanation 
to that section shows that means which existed for re- 
medying the inconvenience caused should be taken into 
consideration. (1902) 1 Low Bur Eul 21 (22) © (1928) 
109 Ind Cas 835 (335, 336) (Lah). 

SECTION 74 — Synopsis 

1. Scope and applicability. 

2. Enhanced rate of interest. 

3. Explanation. 

4. Compound interest. 

5. Interest payable, if principal not duly repaid. 

6. Reduced rate of interest on punctual payment. 

7. Where the rate of interest is exhorbitant. 

8. “Reasonable compensation.’* 

9. Exception. 

10. Instalments— Illustrations (f) and (g). 

11. Hire-purchase agreements. 

12. Deposit-Forfeiture of. 

13. Forfeiture of salary. 

14. Breach of promise of marriage. 

15. Pledge. 

16. Compromise-decree. 

17. Chit fund. 

18. Landlord and tenant. * 

• 19. Penal stipulations — Illustrative cases. 

1. Scope and applicability. — Penalty ' and Ugui-^ 
dated damages : General, — [1] (Case from Palesfeine)— 

A penal stipulation cannot be enforced. Liquidated 
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public duty or act in which the public are interested, he shall be liable, upon breach of the 
condition of any such instrument, to pay the whole sum mentioned therein. 

Explanation , — A person who enters into a contract with Government does not necessarily 
thereby undertake any public duty or promise to do an act in which the public are interested. 


llVuMraticns, 

(a) A contracts with B to pay JS, Es. 1000 if he fails to pay Ks. 500 on a given day. A fails to pay B 
Es, 500 on that day, B is entitled to recover from A such compensation, not exceeding Es. 1,000, as the Court 
considers reasonable. 

(h) A contracts with B that, if A practises as a surgeon within Calcutta, he will pay B, Es. 5,000. A 
practises as a surgeon in Calcutta, B is entitled to such compensation, not exceeding Es. 5,000, as the Court 
considers reasonable. 

(c) A gives a recognizance binding him in a penalty of Es. 600 to appear in Court on a certain day. He 
forfeits his recognizance. He is liable to pay the whole penalty. 

d[f’d) A gives B a bond for the repayment of Es. 1,000 with interest at 12 per cent, at the end of six months 
with a stipulation that, in case of default, interest shall be payable at the rate of 75 per cent, from the date of 
default. This is a stipulation by way of penalty, and B is only entitled to recover from A such compensation as 
the Court considers reasonable. 

(e) A who owes money to B, a money-lender, undertakes to repay him by delivering to him 10 maunds oi 
grain on a certain date, and stipulates that, in the event of his not delivering the stipulated amount by the 
stipulated date, he shall be liable to deliver 20 maunds. This is a stipulation by way of penalty, and B is only 
entitled to reasonable compensation in case of breach. 

(f) A undertakes to repay B a loan of Es. 1,000 by five equal monthly instalments, with a stipulation that^ 
in default of payment of any instalment, the whole shall become due. This stipulation is not by way of penalty, 
and the contract may be enforced according to its terms. 

(g) A borrows Es. 100 from B and gives him a bond for Es. 200 payable by five yearly instalments of Rs. 40, 
with a stipulation that, in default of payment of any instalment, the whole shall become due. This is a stipulation 
by way of penalty.] 

[a] Substituted by the Indian Contract Act (Amendment Act), 1899 (6 [VI] of 1899), S. 4, for the first para of 

S, 74. [b] Suhstiiuted by A, 0. for “Government of India.” [c] Substituted by A. 0. for “Local 

Government”, [d] Illustrations (d) to (g) inserted by the Indian Contract Act (Amendment Act), 1899 

(6 [YI] of 1899), S, 4 (2). 


Section 74 (contd,) 

damages must be the result of a “genuine pre-estimate 
of damnges.” They do not include a sum fixed in Ur- 
rorem. (Vol 28) 194ll»0 101 (103) (TO). 

[2] The distinction between penalty and liquidated 
damages has been abolished by the Indian Contract Act 
and now in every ease (except bail bonds or where the 
bond is given for the performance of any public duty or 
act in which the public are interested, \n which a sum 
is named as damages to be paid in case of breach of 
contract), the Court, which tries the suit, is not bound 
to award more than ‘reasonable compensation’ not ex- 
ceeding the amount so named, (’83) 1883 Pan Ee No. 
160, page 452 (453) (FB) © (Vol 21) 1934 Cal 285 (287: 
60 Cal 1379 © (Vol 16) 1929 PC 179 (180) (PC). (The 
efiect of S. 74 is to disentitle the plaintiffs to recover 
simpUciter the sum named in the contract as due and 
payable as on breach, whether penalty or liquidated 
damages.) © (Vol 6) 1918 Cal 557 (568) (D B) © (Yol 2) 
1915 Mad 896 (906) : 38 Mad 178 (F B) © (’94) 1894 
Pun Be No. 99, page 364 (369) (BB) © (1883) 5 Ail '238 
(241, 242) (DB) © (1883)^9 Cal 689 (692) (DB) © (1881) 
3 Mad 224 (228) (DB). 

[3] The addition of the words “or if the contract con- 
tains any other stipulation by way of penalty” to S. 74, 
by Amendment Acf in 1899 has considerably enlarged 
the scope of the section and has the effect of getting 
rid of all subtle technicalities on the application of the 
equitable principle regulating the duty of the Court to 
relieve against penalties. (Yol 4) 1917 Mad 5 (6) (DB). 

[4] There cannot be a stipulation by way of penalty 
unless there is another antecedent promise. For a sum 
to be treated as a penalty it must be an amount to be 
paid in case of a breach of an antecedent promise. (Yol 
5) 1918 Had 574 (576) (DB), (Contract to pay heavy 
rate of interest is not by itself a stipulation by way of 
penalty and cannot be relieved against under S. 74 : see 
also note “where rate of interest is exhorbitant.”) 


[5] Penalty in S. 74 means only a separate payment 
— ^Ee-taking of chattel and retention of moneys already 
paid under seizure clause in hire-purchase agreement 
is not separate and extraneous payment and does not 
amount to a penalty within the meaning of S. 74. (Yol 
17) 1930 Rang 193 (196) : 8 Bang 236 (DB). 

[6] The word ‘penal’ implies that there is a main 
contract and a subsidiary contract, providing for some 
more drastic consequences (e. g., liability to pay some- 
thing more than the debtor would be liable to pay under 
the primary contract) in the event of the breach of the 
original and main contract. (Vol 6) 1919 Mad 200 (201) 
© (Yol 21) 1934 Mad 31 (36) (D B) © (Yol 20) 193a 
Oudh 291 (295) : 8 Luck 707 (D B). (Case of condition 
subsequent — To constitute the existence of penalty, it is 
only necessary to establish the element of punishment, 
however well deserved or temperate such punishment 
might be.) © (Yol 17) 1930 Bom 306 (315) : 54 Bom 
381. (Tbe Court may, however, carry out the terms of 
the secondary contract, if such a contract is just and 
reasonable but is not bound to.) © (Yol 8) 1921 Mad 
378 (379, 380) (D B) © (Yol 2) 1915 Oudh 31 (42) 
(DB). 

[See also (Vol 24) 1937 Mad 234 (285).] 

[7] Where a contract is for payment of a larger sum 
with a concession enabling a smaller sum to be paid in 
a particular way in full satisfaction, the law relating to 
penalties and S. 74 do not apply. (Vol 21) 1934 Bom 
370 (372) : 58 Bom 610 © (Yol 30) 1943 Pat 403 (406) 
(DB) © (Vol 24) 1937 Mad 234 (235) © (1909) 2 Ind 
Cas 850 (851) (DB) (Mad). 

[See also (Vol 16) 1929 All 668 (669) (DB). (The 
term penalty cannot be properly applied where all that 
is agreed between the parties is that they shall revert 
to situation existing immediately prior to the new* 
agreement, even though that may involve liability on 
the part of one of them for a sum greater than if he had 
carried out the agreement.)] 
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[8] Whatever may be the expression used in a con- 
tract in describing the payment to be made in ease of a 
breach, the question must always be whether the con- 
struction contended for renders the agreement uncon- 
scionable and extravagant, and one which no Court 
ought to allow to be enforced. (1912) 16 Cal W N 697 
(700) (PC). (Case from Ceylon.) (Vol 12) 1925 Mad 
177 (179). (Where reasonable compensation for breach is 
provided, there is no penalty; but where it isiw terrormi, 
it is penalty.) ^ (Vol 2) 1915 Cal 796 (799) : 42 Cal 652 
(DB) ^ (1909) 14 0 P L R 49 (52). (One of the best 
tests, in practice being to see whether the stipulation 
would be wholly unreasonable, if regarded as an integral 
part of the contract.) 

[9] Questions as to unconscionable bargains must 
be decided on the provisions of the Contract Act, as 
amended in 1899 and on these alone. Principles of the 
English Courts of equity are entirely inapplicable. 
(Vol 5) 1918 P C 249 (250, 251) : 1918 Pun Re No. 124 
(P C). 

[10] It is impossible to lay down any abstract rule 
as to what may or may not be extravagant, or un- 
conscionable. It must be decided with reference to the 
particular facts and circumstances, which are established 
in each individual case. (1912) 23 Mad L Jour 177 (179) 
(P C) © (Vol 4) 1917 Cal 502 (507) : 44 Cal 162 (DB). 

[11] Where the rights and liabilities of the parties 
are regulated by contract, the terms of which could not 
be said to have been unfair at the date when the con- 
tract was entered into, the principle of natural justice 
cannot be invoked to relieve one of the parties of some 
hardship which might have been provided against in 
the contract, but which the parties have omitted to 
provide for. (Vol 23) 1936 Pat 341 (343, 344) ; 15 Pat 
594 (S B). 

[12] Whether particular bargain is unconscionable 
or not and whether particular stipulation constitutes 
penalty or not are questions of fact rather than of law. 
(Vol 5) 1918 Nag 82 (83) : 14 Nag L R 21 (Vol 11) 
1924 Rang 46 (46) : 1 Rang 460 (DB) ^ (1905) 1 Nag Ii B 
9 (13, 14). 

[But see (Vol 8) 1921 Lah 212 (213) © (79) 1879 
Pun Re No. 51 page 135 (136) (DB).] 

[13] Penalty clause does not deprive creditor of right 
to reasonable compensation. (Vol 10) 1923 Nag 98 (99). 

[14] An agreement which carries a penal clause, such 
as may be covered by S, 74 of Contract Act, is not in 
any sense of the term ‘unlawful.* (Vol 13) 1926 All 278 
(280) (DB). 

[15] Section 74 does not only speak of all agreements 
that are unreasonable but speaks of all agreements in 
which the damages to be paid for breach of contract are 
stated as a certain sum of money or are otherwise 
specified. (Vol 13) 1926 Nag 473 (474). 

[See also (Vol 7) 1920 Oudh 180 (182) : 23 Oudb Gas 
118 (DB). (Section 74 is not restricted to money, in- 
creased interest or the like. It can include any other 
stipulation by way of penalty, for instance, a stipulation 
to convey certain property, on default of payment of a 
debt on a fixed date.) © (Vol 4) 1917 Mad 405 (406) 
(DB).] 

[But see (1903) 6 Oudh Cas 167 (170). (Section 74 
was applicable only to cases in which pecuniary com- 
pensation was sought for breach of contract.)] 

2. Enhanced rate of interest. — [1] The stipula- 
tion for enhanced interest, on default from the date of 
contract, is always by way of penalty against which 
relief can be granted. (Vol 16) 1929 Lah 515 (516) (DB). 
(Stipulation for increased interest from date of bond is 
penal — Whether it is penal or not depends on the in- 
tention of parties.) © (Vol 13) 1926 Nag 173 (174) © 
(Vol 13) 1926 Nag 31 (31) : 24 Nag L R 54 © (Vol 9) 


1922 Oudh 123 (124). (Usufructuary mortgage for less 
than Rs. 100 — Rents and profits in lieu of interest — 
Stipulation to pay additional interest in case mortgagor 
failed to have mortgage deed registered, held, penal.) © 
(Vol 3) 1916 All 160 (160) © (1911) 10 Ind Cas 572 
(573) (DB) (All). (Such interest would not be wholly 
disallowed— Reasonable portion may be allowed by way 
of compensation.) © (1909) 4 Ind Cas 820 (820, 821) ; 
1909 Upp Bur Eul 17 © (1908) 4 Nag L R 187 (188) © 
(1903) 25 All 169 (173) (DB) © (1895) 8 0 P L R 77 
(78) © (1893) 17 Bom 106 (113) (PB) © (1892) 19 Cal 
392 (397) (FB) ©(1884) 1884 All W N 280 (281) (DB) © 
(’83) 1883 Pun Re No. 150 page 452 (456) (FB). (1887 
Pun Be No, 5 and 1879 Pun Re No. 25, Overruled.)© 
(1881) 3 Mad 224 (228) (DB). 

[But see (1894) 17 Mad 62 (65, 66) (DB).] 

[2] Before the introduction of the Explanation in 
1899, it was held, in the following cases, that when the 
higher rate of interest was payable as from the date of 
default (and not as from date of contract) the contract 
rate was enforceable— S. 74 did not apply, since no 
sum was named : (Vol 10) 1923 Pat 231 (236) : 2 Pat 
296 (DB). (Stipulation for higher rate of interest from 
date of default contained in mortgage bond executed in 
1897 — Default— Suit on mortgage brought in 1918 — 
Law as it stood in 1897 applied, and contract rate of 
interest, held, enforceable,) © (1900) 27 Cal 421 (424) 
(DB) © (1883) 9 Cal 689 (692, 693, 694) (DB). 

[But see (1900) 3 Oudh Cas 168 (169, 170). (Agree- 
ment to pay interest, at the enhanced rate, in case of 
default, was in the nature of a penalty, and that the 
plaintifi-respondent was entitled only to reasonable 
compensation.) © (1895) 8 C P L R 54 (57).] 

[3] In the undermentioned case to which the Amend- 
ment Act of 1899 did not apply it was held that the 
Courts were competent to grant equitable relief against 
a stipulation for enhanced interest from the date of 
default if it amounted to a penalty. (1903) 30 Cal 15 
(19) (DB) © (1899) 26 Cal 300 (310) (DB) © (1893) 17 
Bom 106 (113, 114) (DB). 

[4] After the addition of Explanation in 1899 a 
stipulation for enhanced interest from the date of default 
may or may not be a stipulation by way of penalty^ 
(Vol 16) 1929 Lah 515 (516) (DB) © (Vol 27) 1940 Sind 
68 (73) (DB). (Provision in mortgage bond for enhanced 
interest at 18 per cent, per annum, in case of default is 
not necessarily penal.) © (1908) 4 Nag L R 187 (188). 

[5] Stipulation for enhanced interest from default 
cannot be considered as a penalty unless the enhanced 
rate be such as to lead to the conclusion that it could 
not have been intended to be part of the primary con- 
tract between the parties. (1893) 17 Bom 106 (113) (FB). 

[6] Whether a stipulation for enhanced interest from 
the date of default is penal or not, depends upon the 
facts and circumstances of each case. (Vol 20) 1933 
Oudh 81 (82) (DB) © (1911) 9 Ind Cas 406 (410) (DB) 
(Oudh). 

[7] Question whether an agreement to pay enhanced 
interest, from date of default, is penalty or not is one* 
of fact. (’12) 13 Ind Cas 624 (625) (Oudh). 

[8] In the following cases, it was held that the- 
stipulation for higher interest from the date of default 
was penal and therefore could be* relieved against: 
(Vol 30) 1943 Mad 109 (110) © (Vol 26) 1939 Pat 457 
(459) (DB) © (Vol 24) 1937 Gal 654 (655) : I L R (1937) 
1 Cal 800 © (Vol 22) 1935 Lah 466 (468) (DB) (Mort- 
gage for Es. 400 — Interest at As. 12 per cent, per 
mensem payable — In case of default, interest to be paid 
at Re. 1-9-0 per cent, per mensem with compound in- 
terest — Clause held penal — Compensation at original 
rate, held, not unreasonable.) © (Vol 18) 1931 Mad 137 
(138) (DB) © (Vol 18) 1931 Oudh 33 (34).: 6 Luck 32X 
(DB). (Stipulation for increased interest from date of 
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default is penal only i£ it be introduced m terrommJ)’^* 
(Yol 10) 1923 Bang 61 (64) : 11 Low Bur Eul 356 (DB). 
(An increase of the rate of interest from 24 per cent, to 
36 per cent, from the date of default is penal.) ^ (Yol 9) 

1922 Lah 268 (268). (Enhanced interest at double the 
original rate ; But see 13 I 0 624 (Oudb) and 13 I C 473 
(Oudh). ® (Yol 5) 1918 Lah 129 (130) (DB) ^ (1912) 36 
Bom 164 (166, 167, 168) (DB). 

[9] In the following cases, enhanced rate of interest 
from date of default was held not penal. (1936) 18 
Nag L Jour 267 (272). (Debt repayable in four instal- 
ments with simple interest at one per cent per mensem 

— Defaulted instalments were to carry interest at 2% 
p. m. — On default ol two instalments whole amount 
was recoverable with interest at 2% p. m. — Held that 
ithe rate was not %}er se in the nature of a penalty .)»i' 
(Yol 18) 1931 Lah 120 (121) : 11 Lah 635 (DB). (En- 
hancement from 12 p. G.to lop. o, held not penal.)8E‘{Yoi 
16) 1929 Lah 515 (516) (DB) ^ (Yol 13) 1926 Mad 785 
(787). (Person, on ceasing to be a share-holder of fund, 
to repay the whole debt and pay interest at 12 J per cent, 
instead of at 6 J per cent. The fund being for the bene- 
fit of only its members, the above stipulations are not 
penal.) ^ (Yol 13) 1926 Oudh 502 (503). (Provision for 
payment of DeorJia is not penal.) © (Yol 11) 1924 Oudh 
103 (103) ^ (Yol 11) 1924 Bang 46 (46) : 1 Bang 460 
(DB), (Where, on default, interest was raised from 
Be. 1-12 0 to Es. 2 per cent, per mensem.) •$< (Yol 10) 

1923 Oudh 158 (158) : 26 Oudh Cas 352. (Interest at 8 
annas per cent, per mensem payable half yearly, and 
in case of default, at 12 annas per mensem from the 
date of default.) (Yol 6) 1919 Mad 231 (231) ; 42 Mad 
465 (DB). (12 per cent, from date of default, where origi- 
nal rate was only 9 per cent.) © (1913) 20 Ind Cas 949 
(950) (DB) (All). (Stipulation that on default of due 
payment of interest at 9 per cent, per annum on a bond, 
every half-year, interest at 24 per cent, per annum was 
payable on the unpaid balance of interest, is not uncon- 
scionable and can be enforced.) © (1912) 13 Ind Cas 
624 (625) (Oudh). (Interest at 10 annas p. c., p, m. to 
he paid annually. On default, interest or compound 
interest recoverable at Be. 1-4-0 p. c. p. m., held not 
p>enal.) © (1912) 13 Ind Cas 473 (474) (Oudh). interest 
at 12 p. 0 . p. a. to be paid half-yearly — Stipulation that 
if interest of any year was not punctually paid, interest 
charged would be double for that year. Ecld it is not 
penal : But see (Yol 9) 1922 Lah 268) ^ (1911) 9 Ind 
Oas 406 (410) (DB) (Oudh). (Original rate 5J p. c. p. a. 

— Enhanced rate 12^ p. o. p. a.) 

3. Explanation. — [1] The Explanation appears 
to have been introduced to meet the decisions to the 
effect that when a higher rate of interest is payable as 
from the date of default and not as from the date of con- 
tract the contract rate is enforceable. (1906) 29 Mad 
491 (496) (DB). (25 Mad 848, Followed.) 

[2] Although the explanation was introduced only by 
4he amending Act of 1899, yet inasmuch as it only 
explains and illustrates the section as it had already 
been, so as to remove the doubt eritertained in quarters, 
it is applicable to contracts entered into before 1899. 
(Yol 12) 1925 Pat 64 (65) (DB) © (Yol 6) 1918 Cal 557 
(568) (DB) ^•(lOOe) 29 Mad 491 (495, 496) (DB)»i-(l908) 
26 All 169 (173) (DB) * (1902) 25 Mad 343 (347, 348) 
<DB). 

[But see (Yol 10) 1923 Pat 231 (236) : 2 Pat 296 
(DB)*(1903) 26 Mad 445 (447) (DB).] 

4. Compound interest. — [1] Stipulation of en- 
hanced rate of compound interest fiom the date of 
contract — Held, always penal. (Yol 5) 1918 P C 249 
(250, 251) : 1918 Pun Be No. 124 PC) ^ (1907) 34 Cal 
150 (157) : 84 Ind App 9 (PC). 

[2] The Courts do not lean towards compound 


interest, they do not avoid it in the absence of stipula- 
tion ; but, where there is clear agreement for its pay- 
ment, it IS in the absence of disentitling circum 'stances 
allowed. (Yol 11) 1924 Bom 264 (268). 

[3] Compound interest, at the same rate as the origi- 
nal rate of simple interest, from the date of default, is 
not penal (Yol 26) 1939 Pat 360 (361) (DB)'5'(Yol 22) 

1935 Lah 38 (39) (DB)S'(Yol 21) 1934 All 152 (154) : 56 

All 496 (DB) ^ (Yol 21) 1934 Lah 321 (322) © (Yol 21) 
1934 Mad 31 (36) (FB)>J<(’33) 1933 Mad W N 408 (409) 
(DB)^(Yol 18) 1931 Nag 91 (92)'$<(Yol 15) 1928 Lah 601 
(603) (DB)'5.(1928) 10 Lah L Jour 48 (51)'aE«(Yol 14) 1927 
Mad 1143 (1143) (DB) ^ (Yol 14) 1927 Nag 338 (338, 
339) (1922) 64 Ind Cas 247 (248) (DB) (Pat) ^{\ol 8) 

1921 Mad 378 (379)'5<(Yoi 7) 1920 Lah 238 (239) (DB)® 
(Yol 6) 1919 Oudh 326 (328) : 22 Oudh Cas 194 (DB)® 
(Yol 5) 1918 P C 48 (49) : 1918 Pun Be No. 101 (P C). 
{No relief can be given on the ground that the transac- 
tion is bard.)®(Yol 5) 1918 Oudh 10 (12) : 20 Oudh Cas 
318 ® (Yol 4) 1917 Pat 694 (594) ; 2 Pat L Jour 283 
(DB)®(Vol 2) 1915 Mad 1064 (1054) (DB)®(Yol 2) 1915 
Oudh 31 (43) (DB) ® (Yol 1) 1914 Lah 363 (365) : 1914 
Pun Be No. 82 (DB) ® (1913) 9 Nag L R 78 (81)® 
(1908) 4 Nag L R 187 (188) ® (1907) 34 Cal 150 (158) : 
34 Ind App 9 (PC)®(1904) 1904 Pun Be No. 58, p. 170 
(171) (DB)®(1903) 25 All 26 (26) (DB) ® (1903) 26 Mad 
111 (112) (DB), 

[See also (Yol 14) 1927 Lah 445 (446, 447) : 8 Lah 
721 (DB). (Agreement to pay compound interest at 
same rate of simple interest is not penal, though in the 
deed there is to be found a further unenforceable condi- 
tion that on default of payment of interest for 2 succes- 
sive half years’ interest, compound interest would be 
chargeable at an enhanced rate,)] 

[4] Compound interest at enhanced rate from the 
date of default is generally held to be penal. (Yol 23) 

1936 P C 283 (286) (PC) ® (1935) 18 Nag L Jour 220 
(226). (Mortgage-deed — Provision for payment of simple 
interest at 1 per cent, annually— On default interest en- 
hanced to IJ per cent, compound interest.)®(Yol 21) 1934 
Mad 31 (36) (FB)®(Yol 19) 1932 Nag 169 (170) : 28 Nag L B 
149 (DB). (Creditor is sufficiently compensated if he is 
allowed compound interest at original rate or simple 
interest at enhanced rate.) ®tYol 18) 1931 All 203 (205) 
(DB)®{Yoi 15) 1928 Nag 120 (122) ® (Yol 15) 1928 Nag 
74 (74, 75)®(Yol 14) 1927 All 315 (315) (DB)® (Yol 14) 
1927 Nag 284 (286)® (Yol 12) 1925 All 78 (78). (Stipu- 
lation to pay compound interest at Re. 1-8-0 p. c. p. ni, 
in case of default to pay simple interest at Be. 1 p. c. 
p. m. is a penalty — It was reduced to Be, 1 p. c. p, ni. 
compound interest.) ® (Yol 8) 1921 Mad 183 (185) ; 44 
Mad 301 (DB)®(Yol 7) 1920 Nag 99 (102) (DB)®(Yol 6) 
1919 Mad 1117 (1122) (DB) ® (Yol 2) 1915 iMad 1054 
(1064) (DB) ® (Yol 2) 1915 Oudh 31 (43) (DB) ® (1918) 
20 Ind Cas 667 (669) (Oudh) ® (1910) 6 Nag L B 109 
(113). (Either it should be reduced to simple interest at 
enhanced rale, or compound interest at the original 
rate.) ® (1909) 2 Ind Oas 111 (113) (Cal) ® (1909) 6 
Mad L Tim 156 (156) (DB) ® (1907) 3'4 Cal 150 (157) : 
34 Ind App 9 (PC). 

[See also (Yol 10) 1923 Oudh 162 (163).] 

[.5] In the following case®, compound interest at 
enhanced rate from the date of default was held not 
penal (Yol 28) 1936 Mad 871 (876) (DB) ® (Yol 12) 
1925 Mad 302 (303) ® (Yol 11) 1924 Bom 264 (269)® 
(1912) 1912 Pun L R No. 192, p. 608 (611) (DB). 

[See also (1912) 1912 Mad W N 512 (613), (Bate 
same but half yearly rests instead of yearly.)] 

[6] In awarding compensation, no rule of law can be 
laid down that in particular eases compound interest, 
at the original rate, should be allowed. What the Court 
should give depends upon the circumstances of each 
case. The matter is in the discretion of the Court and 
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the discretion ougLt to be judicially exercised, (Voi 21) 
1934 Mad 31 (36; (I- B), 

[7] The Court sometimes maf a^vard to the plaintift 
the rate of compound interest, which is higher than the 
original rate m cabu of default according to the ieeon- 
dary stipulation as a reasonable compensation. But it 
ib not so bound to give. (Voi 21) 1934 Mad 31 (36) (FB). 

[8] Stipulation for capitalization of interest and 
adding to principal and for payment of a higher rate of 
interest than the contract rate, held, penal. (Voi 26) 
1939 Mad 481 (4bl, 482) (DB)lJ‘(Vol 20) 1933 Oudh 190 
(190) (DB)*(Vol 5) 1918 P C 249 (250, 251) : 1918 Pun 
He No. 124 (P0)i5‘(Vol 4) 1917 All 315 (315) (DB)«>(Voi 
1; 1914 Mad 210 (210) (DB) ^ (1S79) 1879 Pun Be No. 
31, page 135 (136) (DB). 

[See however (Voi 14) 1927 Mad 894 (897).] 

C9] Interest at 24 per cent, per annum and after due 
date capitalization of interest on arrears is not neeec- 
sarily penal (Voi 6) 1919 Cal 467 (468) (DB). 

_ 5. Interest payable, if principal not duly repaid. 
-*-[1] Mortgage deed — ^No interest till redemption, which 
was to be within four years — Stipulation for payment of 
simple interest, in case of default — Section 74, Explana- 
4)ioD, does not apply. (Voi 8) 1921 Lah 212 (212). (The 
interest is payable, not on the breach of any agreement, 
but, in pursuance of the original contract.) ^ (’ll) 1911 
Mad W N 134 (134)'$<(1909) 19 Mad L -Tom 630 1631)5' 
11903) 26 Mad 445 (447) (DB). 

[2] Where no interest is payable originally, and aomo 
interest becomes payable only on default, agreement i- 
penal. (Voi 15) 1928 All 255 (257) (DB). 

[3] Payment by instalments without interest— Upon 
detault ot any instalment, stipulation for payment ot 
interest on the whole amount from the date of the 
bond — Held, penal. (Voi 1) 1914 Mad 157 (158). 
^ (Voi 22) 1935 Lah 873 (874i (DB) (1906) 10 Cal 
W N 1020 (1023) (DB) '£'(1903) 27 Bom 21 (22) (DB). 

[4] Exhorbitant interest from date of default may be 
a penalty within S, 74 even though no interest h 
payable until default. Act XXVIII of 1855 does not 
apply to secondary contracts providing for breaches ol 
original contracts and does not intend to cut down 
equitable powers o± Courts, (1913) 36 Mad 229 (238, 
249, 251, 273) (FB) (26 Mad 343, 26 Mad 445 and 14 
Mad L Jour 136, Overruled.) * (Voi 19) 1932 Cal 53 
(57, 59) : 59 Cal 613 (DB) '£'(Vol 2) 1915 Cal 796 (800) : 
42 Cal 652 (DB). 

[5] Es. 10,000 to be payable in 10 annual instal- 
ments — In the case of default interest at 1 per cent, 
p. a. on the' entire amount from the date of default 
until realization — Held not penal. (Voi 15) 1928 Lah 
B57 (858) (DB). 

[6] Debt — Payment on a fixed date— Upon default 

to carry interest at exhorbitant rate on the entire sum 
from date of contract — Held penal. (Voi 14) 1927 
Lah 113 (114) •£' (Voi 12) 3925 Oudh 231 (233) : 28 
Oudh Oas 61 (DB) <£• (Voi 12) 1926 Oudh 72 (72) * 
(Voi 6) 1919 Oudh 69 (70) © (1912) 22 Mad L Jour 854 
(364) (DB) ® (1896) 2 Upp Bur Kul 300 (’85) 1885 

Pan Re No. 65, page 116 (117) (DB). 

^ [7] Payment of a debt at a fixed date — On default 
stipulation for payment of interest on the entire amount 
Irom the date of default at a low rate is not penal. 
(’10) 1910 Mad W N 616 (616) (DB). (Rate at IJ p. e. 
p. m.)'£< (’91) 1891 Pun Re No. 99, page 471 (472, 473) 
(DB). (Interest at rate of 2J per cent) 

6. Reduced rate of interest on punctual pay- 
ment. — [1] Covenant to accept interest at a reduced 
rate if interest is paid punctually does not make the 
original rate of interest a penalty. On default, creditor 
can recover at original rate. (Voi 8) 1921 Cal 109 (UO); 


48 Cal 1036 (DB) •£• (Voi 21) 1934 Bom 370 (372) : 5.s 
Bom 010 •£« \Vol 20) 1933 Lah 523 (524)^' (Voi 15) 1928 
Rang 19 (20) : 5 Rang 673 (DB) *$< (Voi 10) 1923 Lah 
548 (551) : 4 Lah 25S (DB) •£< (Voi 9) 1922 Nag 208 
(264) ^ (Voi 8) 1921 P 0 118 (121) : 47 Ind App 265 
(PC) S' (Voi 6) 1918 Cal 557 (668) (DBj (Voi 1) 1914 
Mad 145 (148) (DB) •£< (1910; 32 All 448 (449) (DB) ^ 
(1908) 4 Nag L R 187 (1S8, 190) -P (1906) 10 Cal W N 
640 (642). 

7. Wh-ere the rale of interest is exhorbitant. — 


[1] There cannot be siipulation by vay of penalty un- 
less there is another antecedent promise. What S. 74 
means is that for a sum to be treated as a penalty it 
must be payable in case of a breach of an antecedent 
promise. A heavy rate of interest is not itself penal 
and cannot be relieved against. (Voi 5) 1918 Mad 574 
(577) (DB). 

[2] Where the transaction was, undoubtedly, improvi- 
dent, but there is no evidence to show that the money- 
lender had unduly taken advantage of his position it is 
difficult for Court of Justice to give relief on grounds of 
hardship. (Voi 5) 1918 PC 48 (49) : 1918 Pun Re No. 
101 (P C) •£ (Voi 22) 1935 Lah 38 (39) (DB) * (Voi 21) 
1934 Cal 511 (512) (DB) «£• (Voi 14) 1927 Mad 620 
(620, 621) : 50 Mad 614 (DB) •P (Voi 13) 1926 Cal 690 
(690) (DB)'£' (Voi 13) 1926 Oudh 408 (409): 1 Luck 364: 
29 Oudh Cas 2535'(Vol 13) 1926 Oudh 273 (275): 1 Luck 
160 (DB) «£• (Voi 12) 1925 Cal 1193 (1194) (DB) © 
(Voi 12) 1925 Lah 580 (580) ^ (Voi 11) 1924 Lah 21 
(24) : 4 Lah 76 (DB) ^ (Voi 10) 1923 Gal 268 (268) 
(DB) ^ (Voi 10) 1923 Cal 166 (166): 49 Cal 1040 (DB) 
•£' (1922) 35 Cal L Jour 209 (211) (DB) -f (Voi 9) 1922 
Pat 491 (492) : 1 Pat 263 (DB) ^ (Voi 8) 1921 Lah 53 
(53) (DB) (Voi 7) 1920 Cal 829 (829) (DB) •£• (Voi 7) 
1920 Pat 678 (681) : 5 Pat L Jour 147 (DB) •© (Voi 6) 
1919 Cal 413 (414) (DB) ^ (Voi 6) 1919 Cal 278 (281) 
(DB) ^ (Voi 6) 1919 Cal 258 ^258) (DB) ^ (Voi 6) 1919 
Oudh 254 (255) (DB) ^ (Voi 6) 1919 Pat 293 (297) : 4 
Pat L Jour 565 (DB) ^ (Voi 5) 1918 Cal 552 (553) (DB) 
*£< (Voi 6) 1918 Cal 473 (474) (DB) ■£< (Voi 4) 1917 
Pat 689 (690) (DB) *£« (Voi 1) 1914 Mad 157 (158) © 
(1913) 11 All L Jour 155 (166) •£» (’13) 1913 Pun L R 
No. 235, page 784 (788) (DB). 

ISee also (Voi 9) 1922 P C 347 (349) (PC)*® (1874) 21 
Suth W R 352 (355) (DB). (Loan with interest at 18 per 
cent. — Ijara for ten years to be given as security for the 
loan — On failure to give the security and pay the in- 
terest principal with interest at 75 per cent, to become 
payable. Held, that in the absence of undue influence 
etc., tbe contract could not be deemed unreasonable or 


oppressive.)] 

[3J That interest is compound or excessive or amounts 
to a large sum is no reasondor interference. Debtor should 
show why his contract should not be enforced. (Voi 17) 
1930 Cal 207 (208) : 56 Cal 960 (DB) •£< (Voi 14) 1927 
All 538 (538) (DB) ^ (Voi 14) 1927 Lah 755 (765) (DB). 

[4] Contract for payment of interest at exhorbitant 
rate though not within S. 74 may amount to penalty. 
(Voi 5) 1918 Cal 334 (334) (DB) •£< (Voi 4) 1917 Cal 630 
(632) : 43 Cal 632 (DB) ^ (Voi 4) 1917 Cal 502 (504) : 
44 Cal 162 (DB) •£< (Voi 3) 1916 Cal 771 (773) (DB).^ 

[5] Original bond hard and unconscionable providing 
high rate of interest — On default, further interest^ at 
same rate as original from date of default — Stipulation 
applicable after default, held not penal. (1901) 1901 Pun 
Be No. 96, page 324 (326, 327). 

[6] An agreement to pay interest at the rate of 
Rs. 12-12*0 per cent, per annum is nob unconscionable 
nor can such an agreement become so, merely because 
there is stipulation to pay compound interest, at the 
same rate, in the event of there being a default in the 
payment of the simple interest agreed upon. (Voi 7) 
1920 Lah 238 (239) (DB). 



2044 


[THE INDIAN] CONTRACT ACT, 1872 


[S, 74] 


Section 74 (contd,) 

[7] Where a bond was executed and the actual 
money advanced was less than half, while the balance 
was made up of interest, calculated in advance at an 
enormous rate and a provision was made in the bond 
for payment of enhanced rate of interest if default was 
made in the payment of instalments. HaZd, that the 
addition of interest in advance and the stipulation for 
enhanced rate of interest was penal and hence unen- 
forceable. (1912) 36 Bom 164 (167, 168) (DB). 

[See also under Note “Enhanced rate of interest.”] 

[8] Where the necessity for borrowing by a manager 
of a joint Hindu family is proved but necessity of a 
very high rate of interest or other onerous terms is not 
proved, then only ordinary commercial rate of interest 
and conditions should be allowed. (Vol 6) 1919 P C 12 
(13) : 41 All 571 : 46 Ind App 145 (PC). 

[9] Where the interest amounts, in 5 years, to a sum 
equal to the principal, it is not excessive. (1911) 9 Ind 
Cas 927 (928) (DB) (Lah). 

[10] The circumstances in which a loan is incurred 
must be considered to determine whether a provision for 
compound interest agreed to be paid by a Hindu widow 
is reasonable or not — Borrowing of money at 12 per 
cent, compound interest by a widow for necessity held 
not unreasonable. (1911) 34 Mad 188 (196) (DB). 

[11] Interest at As.-12- per cent, on mortgage bond 
stipulated to be increased to 1 per cent, in case of default 
in payment of interest for any three months. Enhanced 
interest is not excessive. (Vol 12) 1925 Sind 164 (365): 
19 Sind L R 237. 

8. “Reasonable compensation.” — [1] S. 74 re- 
cognises the right to reasonable compensation on breach 
of contract, which must mean same sort of compensa- 
tion however small. (Vol 24) 1937 Nag 205 (208) : ILR 
(1937) Nag 367. 

[2] Whatever the distinction between liquidated da- 
mages and penalty may be, S. 74 is broad enough to 
include both classes of cases and the section gives 
wide discretion to the Court, in the assessment of da- 
mages, even in cases, where the parties to the contract 
have, in anticipation of the breach, expressly determined 
by agreement the sum payable as damages for the breach. 
Court is not bound to award the entire amount agreed 
upon and at the same time cannot decree damages 
exceeding the amount previously agreed upon by the 
parties. There is no specific limitation for the reduc- 
lason of amount payable as damages, though the words 
“reasonable compensation” necessarily imply that the 
discretion must be exercised with care, caution and on 
sound principles. (1883) 5 All 238 (241, 242) (DB) © 
(Vol 18) 1931 Mad 137 (138) (DB) ^ (Vol 17) 1930 Mad 
428 (428) (DB) © (Vol 15) 1928 Nag 74 (74) >$• (1921) 62 
Ind Cas 759 (760) (DB) (Cal) ©(’75) 1875 Pun Be No. 3, 
page 7 (8, 9) (DB). 

[3] The damages awarded cannot exceed the sum 
of money specified in the contract, but can exceed the 
actual damage or loss proved. (Vol 13) 1926 Nag 473 
(474). 

[4] Higher rate of interest from date of default is 
penal — In awarding compensation on breach, Court’s 
discretion is not restricted to contract rate, (Vol 26) 
1939 Pat457{459\(DB). 

[5] If other evidence and circumstances indicate 
that the damage equals or is likely to exceed the amount 
named, then the Court will abide by the amount 
named. (Vol 21) 1934 Cal 285 (287) : 60 Cal 1379 © 
(Vol 34) 1947 Lah 112 (116): (1946) 48 Pun h R 243 (249) 
(DB) © (Vol 18) 1931 Oudh 33 (34) : 6 Luck 321 (DB 
©(Vol 16) 1929 Lah 249 (252) (DB)© (Vol 12) 1925 Pat 
64 (65^ : 3 Pat 657 (DB) © (Vol 2) 1915 All 40 (41) © 
(1913) 18 Ind Cas 183 (185) (Low Bur). 


[6] If a Couit finds the terms of the bond penal and 
the obligee only entitled to reasonable compensation 
and if the parties proceed to substitute what in their 
opinion would be the most reasonable compensation 
likely to be awarded by Court, such substituted amount 
would be the amount due. (Vol 16) 1929 Mad 794 
(796) : 53 Mad 127 (DB). 

[7] Under S, 74 the plaintiff must prove his damage 
in the general sense. (Vol 21) 1984 Cal 285 (287) : 60 
Cal 1379. 

[8] Where the other evidence in the ease shows 
that the amount named in the contract as payable on 
breach thereof is excessive and unreasonable, the plain- 
tiff will have to prove his damages irrespective of the 
figure. (Vol 21) 1934 Cal 285 (287) ; 60 Cal 1379 © 
(Vol 22) 1935 Pesh 57 (58) © (Vol 16) 1929 P 0 179 
(180) (PC). 

[9] The contract made by the parties is in itself evi- 
dence and if there is no other evidence of damage this 
evidence alone will be considered sujBQeient. (Vol 21) 
1934 Cal 285 (287) : 60 Cal 1379 © (Vol 27) 1910 Sind 
1 (10) (DB) © (’37) 1937 All L Jour 1385 (1380) © 
(1912) 13 Ind Cas 46 (47) (DB) (All) © (10) 1910 Pun 
L R No. 148, page 404 (406). 

[10] The sum named in the contract is not conclu- 
sive evidence of damages, and if there is other evidence 
or circumstances showing that it was excessive, the 
Court will not consider itself bound by it. (Vol 21) 1934 
Cal 285 (287) : 60 Gal 1379. 

[11] Damages which are not direct result of defen- 
dant’s action, orrwhich are not contemplated cannot 
he recovered, (Vol 21) 1934 All 625 (526) (DB). 

[12] As a general principle, the damages decreed 
must be commensurate with the injury sustained, when 
the injury consists of the breach of contract. Court 
acting upon the above principle would assess damages 
with a view to restore to the plaintiff such advantage 
as he might reasonably be expected to have derived 
from the contract had the breach never occurred. (1883) 
5 All 238 (242) (DB). 

[13] Enhanced rate from date of default — Held, 
reasonable compensation, not exceeding the penal rate, 
should not be less than the original rate. (Vol 10) 1923. 
Oudh 162 (162). 

[14] A penal rate of interest on a mortgage bond 
may be reduced but should not be wholly disallowed. 
(Vol 6) 1919 Cal 860 (860) (DB). 

[15] The fact that under S. 74 the Court is given 
power to reduce the rate of interest fixed in a mortgage 
bond does not make the interest awarded at the reduced 
rate any less a claim under the bond and the charge 
created by the bond will be available also for the in- 
terest so awarded. (Vol 21) 1934 Mad 695 (696) ; 68 
Mad 266 (DB). 

[16] Loan on mortgage payable by yearly instal- 
ments with interest — Defaulted instalment to bear com- 
pound interest at higher rate — On default of three 
instalments whole sum to become exigible — Default, 
made — Only simple interest on exigible sum could be 
awarded. (Vol 15) 1928 Nag 67 (67) ; 23 Nag L R 168. 

[17] Where a mortgage-deed stipulated interest of 
twelve annas per cent, per mensem, and in case of de- 
fault in payment of interest annually, the mortgagor 
made himself liable to pay interest at the rate of twa 
per cent, per mensem on the unpaid interest till the 
payment of the entire mortgage money : Heldf that the 
provision for interest on intertest was intended only as 
compensation to the mortgagee in the event of default 
on the part of the mortgagor, and that if the provision 
was considered penal, the plaintiff could reasonably claim 
compensation at the rate charged by him. (Vol 20) 
1933 Oudh 81 (82) (DB). 
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[IS] In order to determine the reasonableness of a 
particular rate of interest, the whole conditions and the 
terms of lending must be considered together. (Vol 19) 
1932 Mad 97 (99) (DB)^{Yol 22) 1935 Mad 1072(1073). 

[19] Where the provisions as to inteiest are penal, 
It is the duty of the Court to decide what reasonable 
compensation should be awarded to a creditor, when a 
default is made by the debtor in the payment as stipu- 
lated, and the mere fact that the creditor has himself 
deemed it advisable to only claim compound interest 
at a lesser rate than the one provided in moitgage-deed 
does not necessarily preclude the Court from granting 
even a lower rate than that. (Vol 15) 1928 Nag 120 (122). 

[20] Interest — Agreed rate not proved — 25 per cent, 
compound interest claimed — Considerable part of debt 
made up of previous interest at 25 per cent.— Award of 
6 per cent, is not too low. (Vol 12) 1925 Lah 450 (451). 

[21] Where the plaintifi failed to prove that 24 per 
cent, per annum with yearly rests was the market rate 
of interest on the transaction in suit. JScldy that the 
market rate of 12 per cent, per annum, with yearly 
rests, should be awarded. (Vol 11) 1924 Pat 580 (582) : 
3 Pat 465 (DB). 

[22] Court is not compelled to allow rata of interest, 
not reserved in contract, hut claimed in suit. (Vol 25) 
1938 Nag 112 (113) : I D E (1938) Nag 91 (DB). 

[23] Where a penal rate is a common rate of in- 
terest in every day transactions, e. g., a rise from 10} 
per cent, per mensem to 12 per cent, per mensem, com- 
pound interest, in default, it can be allowed as com- 
pensation under S. 74. (Vol 2) 1915 Mad 529 (330) 
(DB). 

[24] Under S. 74 a Court cannot enforce a contract 
by which, if the principal with interest at 12 per cent, 
is not paid, double the amount shall become payable, 
even if the interest is to be paid in paddy instead of in 
money. (1878) 1 Mad 349 (350, 361) (DB). 

[25] Where a grain bond provided that on failure to 
repay at a certain date, the defendant would be liable 
to pay interest at 37} per cent, per annum, and the 
plaintiff waited for sis years before enforcing the bond 
by which time the original claim for Es. 400 bad risen 
4o Es. 1,700, Mcldf that the prayer of the plaintiff is 
not for the performance of the contract but for compen- 
sation for breach, and it is the Court’s duty to grant 
compensation, having regard to all the circumstances of 
the ease. (Vol 10) 1923 Lah 452 (453) (DB), 

[26] Contract for purchase of property— Penalty in 
case of breach by vendee — Default by vendee — Default 
due to failure of vendor to carry out his part of con- 
tract — Held, vendor could not ask for enforcement of 
provision contained in penalty clause— Further even if 
vendor had not been in default, if no loss was made out 
by vendor, vendee was not entitled to any relief. (Vol 9) 
1922 P 0 339 (341) (PC). 

[27] Where the contract of sale itself provided that 
in the event of a breach, Es, 3,200 were to be paid as 
damages by the party failing to perform his part of the 
contract : Held, that in the absence of any equitable 
ground for interference, the stipulated sum should be 
decreed as daniages, (Vol 12) 1925 Lah 284 (286) (DB). 

[28] The right of resale, after the breach of contract 
to purchase, may be allowed as a means of ascertaining 
damages, subject to the rule of reasonable compensation 
contained in S. 74, and is not limited to cases where 
property has passed to the buyer. (Vol 2) 1915 Sind 
46 (47) : 9 Sind L E 20. 

- [29] Certain goods worth Bs. X were contracted to 
be delivered annually— Held, Es. X were not the maxi- 
mum damages that could be paid by way of compensa- 
tion on breach of agreement, the amount not being 


liquidated dam iges but beinc* only the price of 20 od 3 , 
(1894) 4 Mad L Jour 201 (203) (DB). 

[30] The suppliers of an oil plant enteied into 
stringent guarantees with the purchaser in re'spect or 
(a) capacity, (b) efheiency and (ej economy, and by 
subsequent agreement named a figure as damages to be 
paid in case of non-fulfilment of the guarantees. On 
holding tests, the guarantee as to efficieney was not ful- 
filled. In a suit by the purchaser for damages : Held, 
that the amount was not excessive or unreasonable and 
being a genuine pre-estimate of damages, n: was awarded. 
(Vol 21) 1934 Oal 285 (288) : 60 Cal 1379. 

[31] Breach of warranty of petrol consumption of a 
car — Assessing damages at extra running costs for sup- 
posed life of motor is unreasonable, (Vol 21) 1934 All 
392 (393) (DB). 

[32] Seasonable compensation — Question of fact 

Cannot be challenged in second appeal. (Vol 21) 1934 
Fat 16 (IS) ^ (Vol 22) 1935 Mad 1072 (1073) (DB). 

[33] Where the Courts have disregarded their duty 
to award only reasonable compensation not exceeding 
the amount specified, the mistake may be rectified, 
even though the point is first raised in second appeal. 
(1897-1900) 2 Upp Bur Hul 333. 

9. Exception — [1] Where a person enters into 
a bond with a District Board under Art. 498 of the 
Local Fund Code, which provides for forfeiture of the 
amount, deposited as earnest money or security for 
the due fulfilment of the contract, the contiacfc fails 
within the exception to S. 74 of the Contract Act and 
the whole sum mentioned as penalty is payable. (’10) 
1910 Mad W N 686 (687) (DB). 

^[2] Bond given for the performance of public duty 
(right to collect market fees) but nob under the provi- 
sions of any law — Bond held not within exception to 
S. 74, not being a bail bond or ypcognizance. (’08) 31 
Mad 54 (58). ' 

[3] A bond in favour of the Secretary of State for 
India under which defendant was liable to pay Es. 200 
if he failed to perform his duties as hospital assistant 
and to pay Es. 400 if he failed both to perform such 
duties and also to pay Es. 200 is not a bond coming 
within exception to S. 74, (’09) 3 Sind L B 122 (123, 
124) (DB). 

[4] Administration bond executed under S. 78 of the 
Probate and Administration Act in favour of a District 
Delegate in respect of the grant of letters to the estate 
is not within the exception to S. 74. (’21) 64 Ind Oas 
366 (368) (DB) (Cal). 

[5] An administration bond executed under S. 256 
of Succession Act does not fall within the exception to 
S. 74 of Contract Act and the assignee of such bond 
(under S. 257 of Succession xVot) cannot recover more 
damages than he proves to have resulted to himself or 
those interested in the bond on which he relies. (1888) 10 
All 29 (34, 35) (DB). 

[6] A entering into contract with Municipality 
depositing Es. 500 as security for due performance of 
contract and agreeing that security be forfeited on 
breach — Held, contract was not within the exception 
to S. 74, since the bond was not given under the pro- 
visions of any law. (’93) 16 Mad 474 (475) (DB). 

[7] Contract with Secretary of State to fell, remove 
and purchase timber and firewood — District Forest 
Officer having right to rescind the contract in case of 
breach of conditions and payment of sums named in 
contract as payable in case of breach of conditions — 
Breach of condition — Held, that the case did not fall 
within the exception to S. 74. (Vol 12) 1925 Bom 227 
(230): 49 Bom 194 (DB). 

[8] Although the exception says that- the person 
eute^ng into the bond shall be liable upon breach of the 
bond to pay the whole sum mentioned therein, that 
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does not mean that tbe Court is bound to exact the 
59ho]e of the liability to the extent of the amount 
mentioned in the bond and to pass a decree for the 
whole amount. The Court*s discretion is not entirely 
taken away and the Court can reduce the amount of 
the penalty according to the circumstances of the ease. 
(Vol 8) 1921 Bom 447 (448) : 45 Bom 1213 (BB) 
^(Yol 13) 1926 Nag 435 (444). 

10. Instalments — Illustrations (f) and (g). — 

[1] The principle underlying illustration (f) is that the 
whole of the debt being payable immediately the credi- 
tor agrees with the debtor to allow him to pay the 
amount by instalments so long as he pays them regu- 
larly. But the principle underlying lllust. (g) is that 
debtor by paying consideration gets the right to retain 
and use the amount of each instalment until the date of 
its becoming due and payable. If therefore in such a 
case the debtor commits breach and fails to pay one 
instalment, no doubt he becomes liable to pay to the 
creditor damages for breach but to be called upon to 
pay tbe whole of tbe balance in spite of the fact that he 
has given consideration for withholding the amounts of 
the other instalments till their respective due dates, 
would be in the nature of a penally. (Yol 12) 1925 Mad 
177 (180). 

[2] An agreement to pay an amount by a given dale 
with condition that on default a larger sura shall be 
paid is in the nature of a penalty. But if there is an 
agreement to pay a particular sum followed by a con- 
dition allowing to tbe debtor as for example, 
the payment of a lesser sum or payment by instal- 
ments by a particular date or dates, then the party 
seeking to avail of the concession must carry out strictly 
the conditions on which it was granted and there is no 
power in iihe Court to relieve him from this obligation. 
(Yol 30) 1943 Pat 403 (405) (BB) <5-(Yol 30) 1943 Sind 
247 (251) : I L E (1943) Ear 245 (BB). (Consent decree 
— Amount admitted to he due Bs. 6,000 — Amount to 
be paid by instalments Ks. 3,200 — On failure to pay 
instalment, claim to admitted amount to revive — 
Stipulation not penal.) '5<(Yol 28) 1941 Sind 196 (198) : 
I L B (1941) Kar 389 (BB) ^ (Vol 22) 1935 Bang 
341 (342) © (Yol 18) 1931 Lab 696 (701, 702) (BB). 
(Creditor agreeing to accept lesser amount.) l-flVol 18) 
1931 Sind 42 (43) : 25 Sind L E 279 (BB). (Case of 
instalment-bond,) © (Yol 16) 1929 All 558 (569) (BB) 
i$.(Yol 14) 1927 Mad 965 (967) (BB) * (Yol 13) 1926 
All 278 (280, 282) (BB). (Compromise decree — Conces- 
sion of payment by instalmentsO S<(Yol 3) 1916 Cal 391 
(392) (BB). 

{See also (Yol 4) 1917 Mad 90 (93) (BB) •2^(’ll) 7 
Nag L B 46 (47, 48).] 

[8] Stipulation that on default the whole amount 
becomes due and should be paid with interest is not 
penal. (Yol 4) 19X7 Pat 410 (4X1) (BB). 

[4] Debt repayable in four instalments with simple 
interest at 1 per cent, per mensem — Defaulted instal- 
ments were to carry interest at 2 per cent, per mensem 
— On default of two instalments whole amount was 
recoverable with interest at 2 per cent, per mensem — 
jfJeld^ that the rate was not i:ier se penal. (’35) 18 Nag 
I, dour 267 (272). 

[5] Money payable by instalments — In case of de- 
fault of any instalments, payments made till then to be 
forfeited -- Term as to forfeiture is penal. (Vol 2) 1915 
P 0 94 (95) (PC) ©(Vol 27) 1940 Oudh 257 (269) ; 15 
Luck 550 ©(Vol 17) 1930 Bom 306 (316) : 64 Bom 381, 

[6] Principal and interest consolidated to be paid in 
instalments — Further stipulation making the whole 
amount due on default of instalment is penal, (Yol 9) 
1922 Nag 49 (50). 


[7j Provision to pay interest on default of amount of 
chit or instalmenis remaining unpaid — Provision for 
payment of whole amount within a month of default of 
further instalment is penal as the subsequent instal- 
ment is payable only after that month. (Vol 15) 192^ 
Mad 243 1245, 246). 

[8] Compromise decree — Instalments — Stipulation to 
pay whole amount on default of one instalment — Fur- 
ther clause that interest at 36 per cent, will be payable 
—Clause is penal. (Yol 3) 1916 Cal 391 (392) (BB). 

[9] On default whole amount payable with enhanced 
interest-stipulation is penal and Court may cut down 
the enhanced interest. (Yol 16) 1929 Mad 432 (436) 
(BB) ©(1887) 1887 Pun Ee No. 106, page 239 (240) (BB). 

[10] Compound interest to be paid on default of one 
instalment — On default of 3 successive instalments 
whole amount to become due — Heidi stipulation 
as to whole amount becoming due held penal. (Yol 18]) 

1926 Nag 90 (92) : 22 Nag L B 23 (DB) ©(Vol 13) 1926 
Nag 484 (485). 

[11] A stipulation that future interest shall be paid 
in a lump sum on a default occurring in the payment 
of any instalment can be relieved against under S. 74. 
(’ll) 7 Nag L E 46 (47, 48) ©(1884) 1884 All W N 105 
(105). 

11. Hire-purchase agreements.—- [1] Tbe seizure 
clause in a hire-purchase agreement, however seveie in 
its terms, is not a stipulation by way of penalty within 
the meaning of S. 74. (Vol 17) 1930 Bang 193 (195) : 8 
Bang 236 ©(Yol 21) 1934 Nag 151 (151, 152) : 30 Nafr 
L R 343. 

[Bui see (Vol 16) 1929 Rang 368 (371) : 7 Rang 
431.] 

[2] Contract of hire — Hirer to pay tbe vajue of the 
article if be failed to return it — S. 74 does not apply, 
(Yol 15) 1928 Cal 57 (59) (BB). 

12. Deposit— Forfeiture of. — [1] The Contract 
Act makes no special provision for the recovery of 
earnest-money paid on failure of the other party to per- 
form its part of the contract. The remedy is merely one 
under S. 73 for loss or damage caused to a person by 
another person who has broken a contract. (Yol 14) 

1927 All 621 (G22) : 50 All 82 (BB). (The right to sue 
for recovery of earnest money is not transferable.) 
©(Vol 4) 1917 Mad 161 (161) (DB). (The general right 
to damages remains unaffected by tbe forfeiture of any 
deposit although in estimating the damages, the amount 
may go towards mitigating the claim.) 

[See also (Yol 13) 1926 Mad 410 (411) (BB). (Con- 
tract for sale of goods — Deposit by buyer — Breach of 
contract by buyer — Held, that seller ■\^as not entitled to 
keep the deposit irrespective of the damage suffered )] 

[2] Where a contract to sell is rescinded, the seller 
must restore the benefits he has received under it under 
S. 64 if he rescinds it himself, and under S. 65 if the 
purchaser rescinds it, that is to say, he must refund the 
earnest money. But when the seller rescinds it himself, 
if he has suffered any actual damage he is entitJed to 
get compensation for it under S. 73 and even if he has 
suffered none, he can be awarded a reasonable amount 
as compensation not exceeding the earnest money if 
there is the usual agreement of forfeiture in the con- 
tract under S. 74. Euher sum awarded as damages can 
be set off against the amount of earnest money he has 
to refund. (Vol 14) 1927 Nag 168 (169). 

[3] Stipulations providing for forfeiture of sums 
deposited or payment in advance as security for the 
performance — When transaction falls through by pro- 
misee’s default, forfeiture will not be interfered with if 
deposit is a reasonable proportion of the amount pay- 
able under the contract. (Yol 29) 1942 Cal 382 (3s6). 
(S. 74 does not apply.) ©(Vol 28) 1941 Mad 108 (109) 
©(Yol 22) 3935 Lah 192 (193) (BB) ©(Yol 17) 1930 
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Bom 213 (214) (DB) ^{Yol 36) 1929 Nag 30 l32, 34): 24 
NagLRlS9(rB). ((Vol 12 1925 Nag 109:20 NagLR192, 
Not approved.) •$<(Vol 14) 1927 Cal 964 (964, 965): 55 
Cal 638 (DB) ^•(yol 14) 1927 Lab 721 (721) (DB) 
5»(Vol 14) 1927 Mad 328 (329) ^•(Vol 13) 1926 P C 1 (2) 
(PC) •J'(Vol 13) 1926 Cal 339 (343) (DB) >2'(Vol 10) 1923 
Lab 363 (366) (DB) 4«(Vol 10) 1923 Rang 47 (48) : 11 
LOW Bur Rul 420 ^^{Yol 9) 1922 Cal 104 (104) : 55 Cal 
642n (DB) ®>(Vol 9) 1922 Nag 104 (105) : 19 Nag L R 
131 ^ (Vol 7) 1920 Cal 931 (932) (DB) * (Vol 6) 
1919 Ail 265 (267) : 41 All 324 (DB) •3E> (Vol 3) 
1916 Cal 974 (975) (DB) (Vol 3) 1916 Mad 
584 (585). (S. 74 does not apply.) ©(Vol 3) 1916 Sind 4 

(7):10 Sind L R 4 (DB). (Seller seeking further damages 
must give eredifc for the deposit.) fi&iVol 2) 1915 Mad 
896 (900) : 38 Mad 178 (FB). (On appeal from 33 Mad 
375~S.74 does not apply.) ^^(Vol 2) 1915 Mad 546 (547) 
(DB) gE«(ll) SB All 166 (167) (DB) ©(’OS) 36 Cal 960 
(963) (DB) ^{*06) 29 Mad 118 (119) (DB). 

[See also (Vol IS) 1926 All 469 (469). (Plea that 
improvement trust may acquire tbe property is no 
justification for rescission by purchaser.) •sE'(Vol 29) 1942 
Sind 37 (39) : I L R (1941) Ear 495 (DB).] 

[4] Where the Court finds that tbe amount of de- 
posit or payment in advance is so great in comparison 
with the amount payable under the contract that the 
parties under the stipulation for forfeiture could not have 
intended it as merely a security for performance, but 
rather as a punishment for non-performance of the 
contract, the Court can grant relief against forfeiture. 
(Vol 31) 1944 Mad 526 (527) : I L R (1945) Mad 269 
(DB) tSf (Vol 24) 1937 "Bom 417 (421) ; I L R (1937) 
Bom 782 (DB). (Contract between plaintifi and Munici- 
pality — riaintifi undertaking erection of building 
within certain time — Amount deposited to be returned 
to plaintiff if work finished within time — Plaintiff com- 
pleting work and demanding refund of deposit — 
Municipality contending deposit forfeited, work not 
having been finished within time — Deposit held was by 
way of penalty within S. 74, Contract Act.) © (Vol 24) 
1937 Mad 681 (683, 684). 

[5] An advance paid in respect of a contract of sale 
is not liable to forfeiture on default like earnest money. 
The question whether an amount paid is earnest money 
or part of the purchase money depends on the real in- 
tention of the parties. (Vol 18) 1931 Lab 205 (207) : 11 
Lab 699 (DB) ^ (Vol 13) 1926 Mad 117 (118)'$<(Vol 12) 
1925 Sind 254 (256) pB). 

[6] There is distinction between the penalty for 
breach of contract and the forfeiture of a deposit of 
earnest money. When the latter is a payment actually 
mUde, the former is compensation for breach. Section 74 
deals with compensation for breach. (Vol 17) 1930 Bom 
213 (215) (DB). 

[7] To come within the principles applicable to 
earnest money, a deposit must be paid at the time of 
entering upon the bargain. Those principles cannot be 
applied to any future payment to be made under the 
contract. An earnest is something paid or given at tbe 
time of the bargain to show that negotiation had been 
changed into a binding contract, and as a pledge for its 
due performance by the depositor to be forfeited in case 
of non-performance by his default. (Vol 3) 1916 Nag 
104 (111) ; 12 Nag L R 177 (DB) © (Vol 16) 1929 Mad 
817 (818) : 53 Mad 141 (DB). 

[8] The rule of Jaw applicable to cases of sale which 
forfeits the deposit in case of contract equally applies to 
leases also, and there is no essential difierence in the 
charaeieristies attached to each of these kin’ds of con- 
tracts. (Vol 3) 1916 Mad 584 (585, 586). (Where there 
is an express provision in the contract of lease which 


stipulates that the depo&it which is a part of the rent- 
will be forfeited on the breach of any of the condition^ 
of the lease deed the contract must be given efieet to- 
without reference to S. 74 of the Contract Act : i6 Mac* 
474, Overruled.) (Vol 25) 1938 Lab 62 (68) (DBj. 

[9] Per WaWi J*.— Where A pays B a sum of monc^ 
in advance for the performance of a contract at a future 
date which becomes impossible, so that there is a failure 
of consideration, B is not entitled to keep A’s money ii 
his pocket and A is entitled to recover it under law ot 
equity and good conscience — There is no express provi- 
sion corresponding to this rule of equity in the Contract 
Act. (Vol 14) 1927 All 621 (622) : 50 Ail 82 (DB)«» (Vol 
14) 1927 Sind 205 (205) : 22 Sind L R 197 (DB) 
(Vol 11) 1924 Bom 119 (127) : 48 Bom 259 (DB) (Vol 
10) 1923 Mad 103 (107) (DB) ^ (1912) 15 Cal L Jour 
410 (411) (DB). (Vendor failing to carry out his 
covenants.) 

[See also (Vol 15) 1928 Lah 154 (154, 155, 156) : 0 
Lah 67 (DB). (Joint Hindu firm appointing trustees tc 
realize assets and discharge debts — Sale of property by 
the trustees — Vendee depositing earnest money — 
Trustees agreeing to secure signatures of proprietors — • 
If trustees fail to secure the consent of all the membeiv 
of a joint family in spite of express agreement, the 
vendee is entitled to rescission of the contract and 
restitution.)] 

[10] Where upon an agreement of sale vendee depo- 
sits a sum of money with the vendor, the deposit, 
unless paid on any special terms, is not merely part- 
payment but is an earnest. (Vol 7) 1920 Cal 679 (680) 
(DB) 

[11] Plaintifi is entitled to a return of tbe earnest 
money if the contract gave him the option of withdraw- 
ing and if be was not satisded as to the title of the 
defendant. (Vol 2) 1915 Lah 287 (237). 

[12] In order to enable the vendor to forfeit the 
deposit, there must be act'?, on the part of the purchaser^ 
which not only amount to delay sufficient to deprive 
him of the equitable remedy of specific perform anco, 
but which would make his conduct amount to a repu- 
diation on his pait of the contract. (Vol 3) 1916 Sind 73 
(72) ; 9 Sind L R 137. 

[13] Smallness or largeness of deposit is one of the 
factors in determining whether there was deposit in 
reality, although it goes by that name in contract. 
(Vol 3) 1916 Mad 584 (586) (Vol 20) 1933 Nag 223 
(224). 

[See however (Vol 32) 1945 All 70 (75, 76) ; I L R 
(1944) All 743 (DB). (Deposit of earnest money with 
vendor as guarantee for performance of contract to be 
forfeited on breach of vendee — Contract failing through 
purchaser’s default — Vendee is not entitled to return of 
earnest money — Application of this principle does not 
depend upon the proportion of earnest money to the* 
sale pricej)] 

[14] Evidence should decide what is “earnest money'’ 
in the absence of written agreement. (Vol 9) 1922 All 
478 (478) (DB). 

[15] Question whether sum of money paid is a 
deposit to be forfeited or penalty is question of fact to 
be determined on facts of each ease. (Vol 3) 1916 Mad 
584 (586). 

[16] Where the vendor neither alleges nor proves 
that the advance is earnest money and it is merely 
treated as part payment of purchase money in tho 
account books of the vendor it is not a deposit in the- 
strict sense of the word. (Vol 15) 1928 Mad 326 (327) 
(DB). 

[17] In a suit for damages upon a contract which, 
provides for the forfeiture of the deposit money, where 
the plainiiS sues for more than the amount of deposit 
forfeited on the ground of insufficiency of the forfeitedi 
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■amount to co\er the actual loss incurred, tbe plaintiS is 
entitled to claim only the difierence between the loss 
incurred by him and the deposit money. (Vol 3) 1916 
Mad 485 (485) : 38 Mad 801 (FB). (On appeal from 
1913 M W N 1023.) 

[18] In a suit to recover money advanced towards a 
contract for the supply of goods the party making the 
advance is not entitled to interest fiom the date of the 
"idvance on the ground that the contract was not per- 
formed, when the contract did not provide for it and 
when no demand was made before suit, (Yol 14) 1927 
Mad 99 (100) : 50 Mad 94 (FB). 

[19] The incidents of earnest-money have no appli- 
cation to a contract when money is advanced to supplier 
on the understanding that the original advance was to 
ue adjucted immediately or in the final settlement. 
The purchaser is entitled to the balance remaining with 
the supplier. (Yol 14) 1927 Nag 281 (282 283). 

[20] Agreement to purchase — Mere fact that deposit 
*3 demanded implies that if the contract is broken it 
should be forfeited. (Yol 25) 1938 Mad 246 (247). 

[21] Where the conditions of sale of land by a Town 
improvement Trust were that 10 per cent, of the pur- 
chase money was to be paid immediately and that on 
failure to pay the remainder in a fixed time, the pro- 
perty was to be re-sold : Held^ that the trust was not 
entitled to the difierence in price resultant on re-sale 
but only to the 10 per cent, deposit. (Yol 2) 1915 All 
388 (889) : 38 All o2 (DB). 

[22] Where a lease provides that the lessee shall be 
entitled to make alterations on the premises, subject to 
replacing them and, as security for replacing the altera- 
tions and rent, shall deposit certain amount which 
would be liable to be forfeited in ease of non-observance 
of the terms, the clause relating to forfeiture does not 
amount to a stipulated penalty. In case of breach, in a 
suit by the other party for damages, credit for the 
amount forfeited must be given. Only the difference 
between the actual loss and the amount forfeited can 
be recovered. There is no diSerenee between a suit for 
damages for breach of contract and a suit merely for 
value of damages caused, (Yol 24) 1937 Rang 357 (358). 

[23] For recovery of earnest money, see also under 
S. 18 (d) of the Specific Relief Act. 

13, Forfeiture of salary. — [1] A stipulation in 
a contract of. service that a servant should pay by 
way of damages double his daily wages for absence 
without leave is a penalty, (Yol 6) 1919 Nag 95 (95) 
(DB), 

[2] Where the plaintiff, a monthly hired workman 
in the service of the defendant Company, agreed that he 
should give 15 days’ notice before leaving the com- 
pany’s service and in default, forfeit all arrears of 
wages, there was nothing illegal, nothing contrary to 
public policy in the stipulation. The plaintiff, by leaving 
the service without giving the required notice, forfeited 
all the wages that had not become payable though due 
to him. S. 74 had no application to the case. (1898) 2 
Cal W N 687 (688, 689). 

[3] Contract of service — Stipulation that employee 
shall pay £250 as liquidated damages in case he left 
service before a fixed period — Breach of contract by 
employee — Suit for damages— that the Court could 
award the full sum stipulated without proof of actual 
damage or loss and that the lower Court’s assessment 
of damages at Es. 900 was unreasonably small — 
Bs. 2000 awarded as the proper sum. (1885) 11 Cal 545 
(550) (DB). 

14. Breach of promise of marriage. — [1] 
Breach of promise of marriage — Parents promising 
to return double the value of the gifts given to the girl 


at the betrothal — Courts should grant leasonable com- 
pensation only. (Yol 20) 1933 Rang 198 (198) ; 11 
Rang 143 (DB). 

[2] It is doubtful whether the full amount named in 
the agreement should not be given. (Yol 3) 1916 Low 
Bur 45 (47) : 8 Low Bur Rul 399 (DB). 

15. Pledge. — [1] The agreement that the pledge 
should become irredeemable if not redeemed after 
three months is not a stipulation by way of penalty. 
Even if it were an unfair agreement that would not in 
itself constitute it an agreement by way of penalty unless 
perhaps it could he shown that the value of the thing 
pledged was so very much larger than the amount of 
the loan that it would become obvious that the clause is 
really inserted as a means of bringing pressure upon 
the pledger to repay the loan within the contracted 
time. (Vol 26) 1939 Rang 413 (415, 436). 

16. Compromise decree. — [1] A compromise 
being an agreement is subject to S. 74 and to the equit- 
able relief which the Court can give under that provi- 
sion, notwithstanding that the compromise is embodied 
in a decree. (Vol 24) 1937 Mad 234 (235)»3&(Vol 30) 1943 
Pesh 33 (36) (DB)'J‘(Yol 33) 1946 Smd 150 (161, 152) : 
ILR (1946) Ear 132 * (Yol 30) 1943 Sind 247 (250) : 
ILR (1943) Ear 245 (DB).'2'(Vol 25) 1938 Sind 186 (187) 
(DB)© (Vol 24) 1937 Nag 413 (415) © (Vol 20) 1933 All 
252 (254) : 55 All 334 (FB). ((Yol 11)1924 All 689 : 46 
All 571, Overruled.) © (Vol 13) 1926 All 278 (280) 
(DB)©(Yol 12) 1925 Mad 264 (264) © (Yol 6) 1918 Mad 
1307 (1309) (DB)©(Yol 1) 1914 Mad 18 (18) (DB). 

[But see (Vol 13) 1926 Pat 122 (125) pB).] 

[2] The true test for deciding the question whether 
the provision relating to the payment of a larger amount 
than the amount decreed on compromise on default by 
the judgment' debtor to 'perform any of the conditions of 
the decree is or is not a penal clause depends on a 
determination of the question whether or not the larger 
amount was actually due to the decree-holder at the 
time of the compromise; in other w^ords, whether the 
decree-holder is merely withdrawing a conditional con- 
cession granted by him to the judgment-debtor or 
whether he is attempting to recover an amount which 
was not actually due to him. (Yol 14) 1927 Lab 669 
(662). 

[3] Where a consent deoreo provides that in default 
of payment by the defendant on certain date of a cer- 
tain smaller sum of money than is claimed to be due, 
the defendant shall pay to the plaintiff the larger sum 
claimed and which is really due plus the costs of the 
suit with interest at 9 per cent, per annum, time is not 
only the essence of such contract but it is also its whole 
consideration and such decree cannot amount to a 
penalty. (Yol) 16) 1929 Sind 98 (100, 102) : 23 Sind LB 
376 (DB). 

[4] Compromise mortgage decree — Provision to pay 
by instalments — In default whole amount realisable by 
sale of property wnthout getting final decree — Instalment 
due on a particular date not paid — Permission to de- 
posit money within three days granted — Money accord- 
ingly deposited— Notice issued to decree-holder — Heldf 
judgment-debtor could not derive benefit of 0. 34, 
R. 4 (2), Civil P. C, — Further held that provision to 
sell property in case of default in payment of instal- 
ment, not being penal, could not be relived against* 
(Vol 21) 1934 Oudh 44 (45) : 9 Luck 387 (DB). 

[5] Where in execution of a consent decree, the exe- 
cuting Court decides that a certain clause in the decree 
is not penal and does not fall under S. 74 of the Contract 
Act, and there has been no appeal from the decision, 
the question cannot be gone into in subsequent execu- 
tion, even though reliance is placed not on S. 74 of 
Contract Act but generally on S, 47 of Civil P. 0. 
(Vol 33) 1946 Sind 150 (161, 152) ; ILR (1946) Ear 132. 
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17. Chit fund. — [1] Terms of a chit fund can 
he penal. (Vol 14) 1927 Mad 1105 (1107). 

[2] In order to determine whether a clause in a bond 
bj the bidder in the case of a chit fund transaction is 
a penalty or not, it is irrelevant to consider whether the 
amount of the chit that he buys and the amount of the 
instalments that he undertakes to pay are or are not the 
-same. To hold that the obligation to pay the lump sum 
on failure to pay an instalment is a penalty would have 
the effect of relieving the purchaser of the chit fund 
from his obligation to carry out the contract that he 
has made and to pay the consideration that he has 
oSered at the time of the auction. It can make no 
difference that the amount of the bond is larger than 
the amount of the chit fund. {Vol 22) 1935 Mad 385 
(386) (DB). 

[3] Chit fund— Subscriber buying the chit — Security 
bond in favour of stake-holder — Provision to pay all 
future instalments in lump on default to pay any, not 
penal. (Vol 20) 1933 Mad 857 (658) (DB)S*(Vol20) 1933 
Mad 252 (255). 

[4] Where a chit agreement provided that in case 
the subscribers failed to pay their subscriptions regu- 
larly, they were not only to forfeit the dividend but 
were also to pay the whole amount on demand with 
interest thereon from the date of auction : Beld^ that 
the agreement was not penal. (Vol 9) 1922 Mad 67 (69) 
(DB)3‘(Vol 20) 1933 Mad 725 (726). 

18. Landlord and tenant. — [1] Kabuliat — Co- 
venant to pay higher rent if the lessee continues in 
possession after the term provided by the kabuliat 
expires — Case does not come within the meaning of 
8. 74 because it is not an attempted enforcement of the 
payment of a sum of money on failure to perform an 
act which the party has contracted nor a penalty pay- 
able on the performance of an act forbidden by the 
contract. (Vol 15) 1928 Pat 62 (63)4>(Vol 21) 1934 All 
115 (116, 117). (Owner notifying tenant of enlxancement 
in rent— Tenant vacating premises after three months 
of being noticed Is liable to pay enhanced rent but not 
for damages for breach of contract, as he did not break 
any contract. )®{Tol 16) 1929 Pat 717 (720) : 9 Pat 487 
(BB)* (Vol 13) 1926 Pat 122 (123, 124) (DB) ® (Vol 5) 

1918 Pat 269 (269). (A. provision in a lease for en- 
hanced rate of rent if the tenant holds over after the 
expiry of the term is valid.) 6E< (1913) 17 Cal L Jour 590 
<592) (DB). 

[But see (Vol 9) 1922 Pat 240 (241) (DB) © (Vol 6) 

1919 Cal 230 (231) (DB) * (Vol 1) 1914 Lah 186 (187) 
(DB) (1913) 18 Cal L Jour 95 (97) (DB) * (1895) 22 
Cal 668 (663) (DB). (Bampinl, J. dissenting that the 
question was not for compensation for breach of con* 
traot, and did not come within the purview of S. 74, but 
for rent at a rate which the defendant bad agreed to.)] 

[2] Landlord and tenant — Increased rent reserved 
in case lessee commits breach of covenant in lease deed 
— Such increased rent is not penalty but is in nature 
of liquidated damages — Acceptance of original rent by 
lessor with knowledge of breach — He does not lose his 
right to recover higher rent subsequently, though he 
oannot recover for periods for which he has already 
received lower rent — Even if it is penalty, Courts can- 
not relieve against it, (Vol 22) 1935 Mad 335 (337) : 68 
Mad 856. 

[3] A stipulation for payment of interest on non-pay- 
ment of rent within a certain time is not always penal. 
(Vol 12) 1925 Cal 722 (723) (DB). 

[4] In absence of proof of coercion or undue induence 
a tenant is liable to pay the rent with the interest pro- 
vided in the kabuUat. (Vol 8) 1919 Cal 332 (883). 

[5] Where a clause in the lease provided that interest 
at a certain rate per month should be paid in default, 


S. 74 does not apply. (1910) 12 Oa! L Jour 693 (694) 
(DB) ^ (Vol 18) 1931 Cal 772 (772). (Interest and 
damages payable on default — Stipulation even if penal 
will not be relieved against.) ^ (Vol 8) 1921 Oe5 199 
(201) : 48 Gal 93 (DB) © (Vol 7) 1920 Cal 898 (899) 
(DB). (A landlord is entitled to recover interest at the 
rate stipulated in the contract though the rate is penal, 
hard and unconscionable.) 

[6] Although the Courts should not lightly interfere 
with contracts between landlords and tenants in case ot 
permanent mokarmri leases, a stipulation to pay 75 per 
cent, interest besides full damages is an unconscionable 
one and should not be enforced. (Bichardsoa J, dissent- 
ing ; — Stipulation ought to be enforced according to its 
true construction. The mere fact that the interest L 
high is, in the eircumgtanees, no ground for relief.) 
(Vol 3) 1916 Cal 166 (188) (DB) ^ (Vol 7) 1920 Pat 97 
(102) : 5 Pat L Jour 302 (DB), (Provision for excessive 
mesne profits on failure to surrender on expiration of 
lease can be relieved against.) ^ (Vol 4) 1917 Cal 737 
(740) (Vol 4) 1917 Mad 162 (166) : 40 Mad 603 (FB). 
(The provision for the payment by the tenant of any 
damages that may be fixed by the landlord for cutting 
trees on the holding or their value is penal.) 

[7] Stipulation to forfeit 6 months* rent, held as 
deposit, on. breach of terms held not penal as S. 74 does 
not apply to forfeiture of deposit. Unreasonableness of 
the amount is the test of penalty. (Vol 5) 1918 Mad 36 
(37) (DB). 

[8] Provision in kabuliyat for a certain rate of interebt 
in case of single default and enhanced rate in the event 
of consecutive defaults is penal. (Vol ’21) 1934 Pat 16 (17). 

[9] Paddy rent payable by fixed time — Stipulation 
to pay half as much again in default is stipulation b;^ 
way of penalty — Landlord will get only reasonable 
compensation, (Vol 18) 1981 Cal 113 (111) ; 58 Cal 84 
(DB). 

[10] A covenant for ve* entry on alienation by a 
lessee is not a penalty. (Vol 6) 1919 Mad 12 (13) ; 42 
Mad 654 (DB). 

[11] Where there was a contract for the sale of a 
ryoti land with transferable and heritable rights and 
title was clear and the vendee resiled from the contract, 
tho vendor was deemed entitled to receive reasonable 
compensation for the breach, irrespective of the fact 
whether he sustained any actual loss or not. (Vol 16) 
1929 Mad 783 (784). 

[12] Deposit in a lease contract interest on which is 
to be credited towards rent and the deposit to satisfy 
arrears of rent is na legal deposit where there was no 
recitation of forfeiture in tho contract. (Voi 16) 1929 
Mad 817 (818, 819) ; 53 Mad 141 (DB). 

19. Penal stipulations — Illustrative cases, — 

[1] Whore the agreement stated that “if I fail to 
agreeably to the condition written, then the remission 
made by you under the amicable settlement is not to 
hold good**, it will be a stipulation by way of penalty. 
(1861) 8 Moo Ind App 239 (261) (PC). 

[2] Usufructuary mortgage —* No interest on princi- 
pal — On default of moi^agor to deliver possession of a 
small part of property, simple interest on whole princi- 
pal payable — On default of mortgagor to pay simple 
interest within one year, compound interest payable : 

that stipulation for payment of simple interest and 
compound interest on the entire sum advanced on mort- 
gagor’s failure to deliver only Jbh property mortgaged, 
was unconscionable. (Vol 19) 1932 Lah 252 (253) : 13 
Lah 543 (DB). 

[3] Vendee agreeing that in case of default of pay- 
ment to tho prior mortgagees by the mentioned date, 
he would be liable to pay Bs. 15,000 as damages to the 
vendor i Held that the sum was in the nature of a 
penalty. (Vol 21) 1984 AU 406 (423) : 56 AU 766 (FB). 

257 & 253 A.M. 
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Parity vl^Ufully rescinding 78, A person "who rightfully rescinds a eoasract is entitled to 
e^ract efUided to comfonsa- compensation for any damage which he has sustained through the 

non-fulfilment of the contract. 

Illustratio7i 

A, a singer, contiacts 'with P, the manager of a theatre, to sing at his theatre for two nights in every week 
during the next two months, and B engages to pay her 100 rupees for each night*s performance. On the sixth 
night, A wilfully absents herself from the theatre, and B, in consequence, rescinds the contract. B is entitled to 
claim compensation for the damage which he has sustained through the non-fulfilment of the contract. 


Section 74 ( c&iUd) 

[4] Mortage — Mortgagee in possession to appro- 
priate rents and profits (net income of Bs. 250 per year) 
in lieu of interest — Stipulation that on default m pay- 
ment of principal on due date, mortgagee would be 
entitled to usufruct plus interest at 1 p.c.p.m. — Stipula- 
tion held penal. (Tol 13) 1926 Nag 473 (474). 

[6] Defendant agreeing to pay at Es. 10 per month 
and at Ba. 15 on default for four consecutive months — 
Provision held penal. (Yol 8) 1921 Cal 175 (176) (DB). 

[6] Contract to lend paddy — Interest in paddy and 
whole to be finally converted into money — Bate of 
paddy varying in different years — Contract is penal. 
( Vol 22) 1935 Mad 899 (902) (DB). 

[73 Mining rights in land sold by its owner — Sale 
deed providing that vendor would pay land assessment, 
and in default, vendee by paying same would be abso- 
lute owner of property — Covenant was penal, (Vol 25) 
1938 Mad 304 (305) (DB). 

[8] Where a plaintifi borrowed money on a mort- 
gage bond which stipulated that the debt wag to be 
satisfied within a specified period, failing which the 
creditors were to take possession of the mortgaged land 
outright for Es. 600 made up of Es. 300 principal and 
Es. 300 penalty for breach of contract, and in the 
absence of proof of conduct of the parties to favour the 

3 sition that when they executed the document they 
believed that the right of redemption would be 
extinguished on failure of the stipulated payment, held 
that an extortionate stipulation was a penalty, (1872- 
1892) 1872-92 Low Bur Eul 645. 

[9] Agreement for the due maintenance of village 
irrigation — Samudyam land to be under management 
of main pattadar — Kists thereon to be paid by several 
pattadars prc^ortionately — On default, double to be 
recovered from defaulter— Clause held penal, (Vol 30) 
1943 Mad 598 (602). 

[10] Compromise of doubtful rights — Agreement by 
defendants to pay Es. 27,500 if they failed to pay 
Bs, 12,500 by certain dater — Stipulation held in the 
nature of penalty. (1909) 3 Ind Gas 933 (934) (DB) 
(Mad). 

[11] Defendants agreeing with plaintiiS not to out 
trees in a forest for 10 years — ^In case of default by any 
of them they agreed to pay a penalty of Es, 500 — 
md, case fell under S. 74. (1899) 3 Cal W N 43 (45) 
(DB). 

[12] Provision for surrender of possession of field in 
case default in the payment of yearly maintenance was 
made — Provision is penal. (Vol 18) 1931 Nag 60 (63) : 
27 Nag L B 24. 

[13] When one of the terms of the agreement 
amounts to a bonus to the seller on every broken con- 
tract, and it is accordingly an advantage to the seller to 
have every contract broken and to delay making a 
claim for the breach as long as the law of limitation 
win allow, such a term operates as a penalty for breach 
of contract within the meaning of S. 74. (1892-96) 
1892-96 XJpp Bur Eul 291. 

[14] Compromise during execution — Decree-holder 
agreeing to accept smaller amount in full satisfaction if 
paid within two months or on default the decree-holder 


to proceed with execution without any objection being 
raised by judgment-debtor — Time is the essence of the 
contract and the stipulation is not penalty — Court will 
not relieve against forfeiture on the judgment-debtor’s 
default. (Vol 24) 1987 Pat 542 (544) ; 16 Pat 395 (DB). 

[15] Where a mortgagor voluntarily and in pursuance 
of a deliberate bargain, enters into an agreement to pay 
commission to the mortgagee and pays the amount, the 
mortgagor cannot avoid his liability for the commission 
paid. (Vol 2) 1915 Oudh 31 (39) (DB). 

[16] Where it is mentioned in the compiomise decree 
that a certain amount was due to the plaintifi and that 
it would be paid by the execution of a sale-deed in his 
favour, the agreement transferring the property for tho 
payment of the decretal amount cannot be called a 
stipulation by way of penalty. (Vol 29) 1942 Oudh 1 
(5) : 17 Luck 249 (DB). 

[17] Bight of re-salc stipulated under certain condi- 
tions — ^Not penal, (Vol 9) 1922 Oudh 265 (266): 25 Oudh 
Cas 186. 

[18] On partition a coparcener agreed to get an 
annuity on failure of which he was to resume hia share : 
Held the provision was not penal (Vol 12) 1025 Mad 
84 (85), 

[19] Adjustment of decree providing that decree 
would be satisfied on payment of a smaller sum than 
originally claimed — ^Portion paid immediately — Balance 
to be paid within fixed date — Stipulation that on default 
decree-holder will realise it (decree) by execution — 
Default : Held thoiin absence of express stipulation that 
in case of non-payment amount remitted would not be 
allowed, whole amount of original decree could not be 
claimed in execution by way of penalty. (’37) 65 Cal L 
Jour 210 (211). 

SECTION 75 — Note X 

[1] The damages are awarded as a pecuniary com- 
pensation for tho injury which a party sustains as a 
result of a default by the other party — The party to 
be entitled to compensation must have done something 
to his own prejudice in the performance of his part of 
the contract — Where, therefor^ the vendor had no 
goods to deliver, he suffered no injury by the breach of 
the vendee refusing to take delivery and was not en- 
titled to any damages. (Vol 21} 1934 Nag 129 (132). 

[2] When a contract for sale does not provide a 
penalty, the right of the seller to damages, on the failure 
of the buyer to complete payment, will arise under S, 73 
or S. 74 and is something quite independent of the 
amount of any part payment made. (Vol 29) 1942 Sind 
37 (39) : ILB (1941) Kar 495 (DB). 

[3] Contract — Damages — Anticipatory breach — 
Injured party can either rescind it or elect to treat it as 
continuing — Damages are to be asssesed not from date 
of breach but from date on which it was rescinded. 
(Vol 24) 1937 Nag 289 (293) 1 1 L B (1938) Nag 31. 

[4] Mahomedan marriage — Negotiations concluded 

by pan Subsequent discovery that bride suffered 

from epileptic fits — Bridegroom’s father can rescind con- 
tract but on xesciasion cannot recover damages for pan 
fVAUm expenses as the damages arise -out of- rescission 
and not non-fulfilment. (Vd 24) 1937 Nag 270 (271^ 
273) : I L E (1937) Nag 299. 
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CHAP1ER VIL--ESAI.E OE GOOHS. SS. 76 TO 123] 

Bepe&led by the Indian Sale of Goods Act, 1930 (3 [III] of 1930), S. 6S 

CHAPTER VIH. 

Op Ikdemhity and Guaeantee. 

A coAtcaot by which one party promises to save the other from loss caused to him by 
^ ‘Contract of indcinnitif the conduct of the promisor himself, or by the conduct of any other 
nefined. person, is Called a “contract of indemnity.” 

lUusircUiono 

A contracts to indemnify B against the consequences of any pioeeedings which C may take against B in 
of a certain sum of 200 rupees. This is a contract of indemnity. 


Section 75 (contd,) 

[d] If » after a voidable contract has been fulfilled, one 
cf the parties discovers facts which if known earlier 
would entitle him to rescind the same without legal 
proceedings, he is not bound to sue for a formal rescis- 
don of the same before he can claim damages, (*82) 
a 882 Pun Be No. 60, p. 175 (176) (DB). 

[SECTIONS 76 to 123 — 

SECTION 124 — Synopsis 

3, Scope, 

2 . Contract of indemnity. 

3* Implied contract of Indemnity. 

4, Contract of indemnity — ^Effect. 

5, Contract of indemnity — Suit on. 

6 , Contract of indemnity — Discharge of. 

7, Limitation— See Limitation Act, Art. 83. 

1, Scope. — [1] The expression ‘contract of indem- 
nity* in S. 124 has been used in a narrow sense and the 
general law about contracts of indemnity is much wider 
^an the contract of indemnity as defined in the Con- 
tract Act. A contract of fire insurance or marine in- 
surance is always a contract of indemnity though under 
the Contract Act, it would more properly come under 
S. 31 defining contingent contracts. (Yol 28) 1941 Lah 
68 (69) (DB). 

[23 Section 124 deals only with one particular kind 
of indemnity which arises from a promise made by the 
indwsmifier to save the indemnified from the loss caused 
to him by the conduct of the indemnifier himself or by 
the conduct of any other person but does not deal with 
those classes of cases where the indemnity arises from 
loss caused by events or accidents which do not or may 
not depend upon the conduct of the indemnifier or any 
other person, or by reason of liability incurred by some- 
thing done by the indemnified at the request of the 
indemnifier. (Vol 29) 1942 Bom 302 (303) : ILB (1942) 
Bom 670 ©(Vol 27) 1940 Bom 315 (316) : I L B (1940) 
Bom 652 (DB), 

[3] Bight to indemnity given by original contract 
should always be distinguished from right to damages 
arising from breach thereof. {Vol 15) 1928 Mad 43 (44), 

[4] In a contract of indemnity there is no privity of 
contract between surety and debtor while in the case of 
a contract of guarani^, surety, creditor and princip^ 
debtor are parties to the contract. (Vol 24) 1937 Oudh 
19 (20) : 12 Luck 484 (DB), 

[5] Forbearance to sue principal at the suret;f*s 
]^equeBt is su£fi.oient considera&on for promise by surety 
to pay the amount himself, (*11) 2 Mad W N 146 (145) 
(DB), 

[6] Sections 124 and 125 whkh deal with the con- 
tract of indemnity lay down only the rights of the pro- 
misee; the rights of the picsnisor are not mentioned ^ 


It is a well-known principle of law that where one 
person has agreed to indemnify another, he will, on 
making good the indemnity, be entitled to succeed to 
all the ways and means by which the person indemnified 
might have protected himself against or reimbursed 
himself for the loss. This principle is based on natural 
equity and is of general application. It is an essential 
part of the law about indemnity and the Contract Act 
does not impair it. (1890) 14 Bom 299 (303) (DB). 

2. Contract of indemnity. — [1] Where property 
is transferred by a vendor to a vendee with a direction 
to the vendee to pay ofi a third person, the transfer 
may amount to a contract of indemnity, (Vol 26) 1938 
All 297 (298, 299) : I L B (1938) All 600 (F B)i$.(Vol 26) 
1939 Pat 194 (197) ; 17 Pat 751 (DB). (Covenant to 
pay off prior mortgage debt by vendee.)©(Vol 5) 1918 
Mad 1135 (1186) (DB). 

[2] Plaintiffs executing and registering ijara deed in 
favour of defendants — Defendants agreeing to pay off 
mortgages executed by plaintiffs— Ijara deed held to be 
a contract to pay off mortgages and not a contract of 
indemnity. (Vol 25) 1938 Pat 275 (277) ; 17 Pat 838 
(BB). 

[S] An agreement between the seller and the pur- 
chaser whereby the consideration for the sale is to be 
paid by the purchaser to a creditor of the vendor 
amounts to a contract of indemnity* (Vol 22) 1935 Nae 
147 (148). ^ 

[4] The clause in a registered sale-deed that, “If upon 
the objection of any one any damage or loss accrues to 
the vendee, the vendor will be liable*’ amounts to a 
contract of indemnity and is not a mere covenant for 
title and quiet possession. (Vol 16) 1929 Lah 388 (388), 

[5] Mother and minor daughter entering into con- 
tract with film company*— Mother agreeing that minor 
should do service for company failing which, mother 
and daughter would compensate loss suffered by Company 
— Daughter failing to fulfil contract— Suit by Company 
to recover loss: Beld, this was not a contract of' 
indemnity by the mother, (Vol 25) 1938 Bang 859 
(369) (DB), 

[6] Surety’s contract with creditor, if not collateral 
but creating original liability, is contract of indemnity, 
(Vol 6) 1918 Pat 345 (346) ; 3 Pat L Jour 396 (DB). 

[7] Contract between insurance company and its 
employee— Increment in salary to be proportionate to 
increase of business — Contract held could not be con- 
strued as contract of guarantee, (Vol 26] 1939 Lah 509 
(6X0). 

3. Implied contract of indemnity. — [1] Aright 
to indemnify generally arises from contract, express or 
implied, but it is not confined to oases of contract, A 
right to mdemnify exists where the relation between the 
parties is such that either in law or equity there Is an 
obligation upon the one party to indemnify the other, 
(Vol 33) 1046 Mad 472 (476) ; ILB (1947) Mad 68 (DB), 
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nights of 125. The proluisee in a contraci; ofUndemuifey, acting within the scope 

holder whm sued., ■ oi hia authority, is entitled to recover from the promisor — 

(1) all damages which he may be compelled to pay in any suit in respect of any matter to 
which the promise to indemnify appUes ; 

(2) sSX costs which he may be compelled to pay in any such suit if, in bringing or defending 
it, he did not contravene the orders of the promisor, and acted as it would have been prudent for 
him to act in the absence of any contract of indemnity, or if the promisor authorized him to bring 
or defend the suit ; 

all sums w^hich he may have paid under the terms of any compromise of any such suit, 
if the compromise was not contrary to the orders of the promisor, and was one which it would 
have been prudent for the promisee to make in the absence of any contract of indemnity, or if the 
promisor authorized him to compromise the suit. 


Section 124 ( contd.) 

[2] It is a general principle of law tkat when an act 
is done by one person at Ibe request of another which 
act in itself is not manifestly tortious to the knowledge 
of the person doing it and such act turns out to be 
injurious to the rights of a third party, the person doing 
it is entitled to an indemnity from him who requested 
that it should be done. (Yol26) 1938 P 0 191 (192, 193) : 
I L E (1938) Bom 602 : 65 Ind App 286 : 82 Sind L E 
786 (P C) ^ (Vol 88) 1946 Mad 472 (477) ; ILE (1947) 
Mad 68 (DB). 

[3] Purchaser buying properties subject to charge 
impliedly undertakes to indemnify owner against 
ineWbrance. (Yol 21) 1934 Mad 1 (4) : 57 Mad 218 
(DB). 

4. Contract of indemnity — Effect,— -[1] Indem* 
nity clause in a mortgage deed gives a right to the 
mortgagee to proceed against tlie mortgagor. (1921) 68 
Ind Oas 108 (108) (DB) (Lab), 

[2] In a suit on the contract of indemnity the 
indemnifier must pay taxed costs and also actual costs 
and reasonable expenses of the litigation. (Vol 16) 1929 
Bah 388 (388). 

[8] Vendor undertaking to indemnify the vendee 
against litigation — Vendee can claim pleader’s fees 
unless they are unreasonable. (Vol 8) 1921 Mad 544 
(645) : 43 Mad 898 (DB). 

[4] Manager of Hindu joint family cannot claim 
money, misapplied by him, from members of the family 
who had contracted to indemnify him for debts incurred 
for family expenses. (Vol 8) 1921 P 0 109 (112) (PC). 

[6] Appellant giving letter written on stamped paper 
to another person desiring him to join in the appeal as 
co-appellant and undertaking to indemnify him from 
costs — Better in the handwriting of appellant and 
sealed with his seal, though not signed, exonerates co- 
appellant from demand of costs. (1859) 7 Moo Ind App 
“148 (169) (PC), 

5, Contract of indemnity — Suit on. — [1] 
Indenmider cannot sue debtor in his own name for want 
of privity of contiact nnless be gets assignment from 
promisee while surety can. (Vol IS) 1926 Mad 544 (561): 
49 Mad 166 (DB). 

[2] Contract between A and B— -B agreed to indemnify 
A— A’s creditor cannot sue B. (Vol 23) 1936 Bom 344 
(345) ; 60 Bom 954. 

[8] A creditor who is not a party to a compromise 
among the debtors, which contains a contract of 
indemnity, cannot institute a suit upon that contract. 
(Vol 19) 1932 Mad 457 (457) : 56 Mad 436 (DB). 

[4] Cause of action for claim against promisor accrues 
to promisee when promisee is damnified. Sait before 
actual loss is premature, (Vol 27) 1940 Bom 161 (162, 
163) (DB)®(Vol 22) 1936 Lah 974 (974). (Eemote 
chance of being deprived of anything will not entitla 
person to realise damages from promisor or indemnifier.) 


[5] Where under the terms of a sale-deed, the con&J- 
deration is to be paid by the vendee to a creditor of the 
vendors, the agreement by the vendee is a contiact of 
indemnity. The indemnifier cannot be called on to make 
good his promise until the indemnified has incurred 
actual loss. (Vol 22) 1935 Nag 147 (148). 

[6] Suit for specific performance of a contract to sell 
— Property agreed to bo sold mortgaged to a third person 
— Plaintifl who had agreed to purchase the property got 
a letter whereby the defendant agreed to indemnify the 
plaintifi against all claims by third person ; Held that 
it is not necessary that actual damage should be caused 
before plaintiS can act. (Vol 13) 1926 Mad 697 (699). 

[7] Where the defendant’s promise to indemnify is 
absolute one, an action can be brought the moment there 
Is failure of performance and a plea for nmi damnificaim 
would be bad. (Vol 1) 1914 Mad 656 (656) ; 38 Mad 
791 (DB). 

[8] Mortgagor paying mortgage amount to mortgagee’s 
alleged heir on indemnity by A can sue A if mortgagee’s 
rightful heir obtains decree against property even before 
he pays decretal amount. (Vol 6) 1919 All 279 (280) : 
41 AU 396 (DB). 

[9] Where in a suit under a contract or right of 
indemnity, the real sum due by defendant to plaintifi, 
for which the latter has obtained a decree, is less than 
the real loss incurred by defendant, defendant cannot ask 
for a decree on a third party for this latter sum and the 
case must proceed on the claim for indemnity as regards 
that first mentioned sumi. c., the sum for which a decree 
has been passed. (1921) 69 Ind Cas 16 (16) (Bom). 

[10] Assignment of debt — Assignor agreeing to 
indemnify — Suit against the debtor by the assignee 
dismissed— He is entitled to be indemnified— -Failura to 
examine a witness in the suit, no bar to the assignee’s 
right of action on the indemnity, (Vol 6) 1918 Mad 
358 (359). 

6. Contract of indemnity —Discharge of. — [1} 
B indebted to B and B to H — B paying E with B*$ 
authority— BT giving credit to B and letter of indemnity 
to B against losses— Better is discharged by B obtaining 
credit from JR for the money. (Vol 7) 1920 P C 121 
(128) (P C). 

7. Limitation. — See Limitation Act, Art. S3, 

Section 125 — Note 1 

[1] Section 126 is by no means exhaustive. !]Che 
indemnity-holder has other rights besides those men- 
tioned in S. 126," which deals only with his rights in 
the event of his being sued. (Vol 29) 1942 Bom 802 
(303) : I L E (1942) Bom 670 © (Yol 33) 1946 Oal 159 
(161): I BE (1944) 2 Cal 318. 

[2] If the indemnity-holder has incurred a liability 
and that liability is absolute, he is entitled to call upon 
the indemnifier to save him from that liability and to 
pay it off. (Vol 29) 1942 Bom 302 (303) ; I B B (1942) 
Bom 670, 
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126 . A ‘"contract of guarantee'* is a contract to perform the promise, or discharge the 
''‘OoniraGt of gi^aranUet^ liability, of a third person in case of his default. The person who gives 
dchi- the guarantee is called the ‘surety;*’ the person in respect of whose 
or, * and creditor. default the guarantee is given is called “the principal debtor;” and the 

person to whom ibc guarantee is given is called the “creditor”. A guarantee may be either oral or 


written. 

Section 125 (contd,) 

[3] Parchaser buying proporties =:ubjeet to eliargc 
Impliedly undertakes to indemnity owner agafnst in- 
cumbrance. (Vol 21) 1934 aXad 1 (4, 5) : 57 Mad 218 
(DB). 

[4] Part of purchase money left with vendee for 
paying vendor’s creditors — It is not covenant by way of 
Indemnity — On vendee’s default, vendor can sue vendee 
without actual loss. (Vol 6) 1919 Mad 367 (368) (DB). 
{See also under S, 65 (5) (b), T. P. Act.) «$< (1913) 36 
Mad 348 (352) (DB). (Do.) 

[5] Indemnity or guarantee need not be in writing 
— It may be inferred from conduct — If person who 
guarantees on behalf of firm has no authoritv, he ib 
personally liable. (Vol 24) 1937 Sind 50 (30, 5ir(DB). 

Gwupelled to pay* — [6] Amount which can be re- 
covered under S. 125 i=^ amount which has been paid, 
whether under compnhion of adjudication or under 
terms of proper compromise — Measure of damages is 
extent to which promisee has been damnified. (Vo! 6) 
1919 Nag 126 (127, 128) ; 15 Nag L B 78. 

[7] Indemnifier can be asked to indemnify before 
person to be indemnified has incurred loss — “Compelled 
to pay” need not be construed as “already paid.” 
(Vol 81) 1944 Pal 185 (187, 188) : 22 Pat 65 (DB). 
(See also under S. 53, T. P. Act) (Vol 30). 1913 Mad 
360 (362). (Suit by plaintiSs in apprehension of damage, 
calling upon defendants to make good their liability 
and thus save plaintifs from harm to their properties 
Is maintainable even though plain ti^s had not sufiered 
any damage.) ^ (Vol 4; 1917 Blad 874 (873) (DB). 
(Actual loss of possession is not necessary to sustain, 
when title is impaired, action for breach of contract of 
indemnity for loss of possession.) ^ (1912) 34 All 429 
(433) (DB). (Vendees covenanting to pay sum due on 
mortgage debt by vendors — Covenant not fulfilled — 
Mortgagee suing and obtaining decree — Suit by vendors 
for breach of covenant — It is not necessary to sliow 
real loss.) 

[But ’see (Vol 6) 1919 Nag 126 (127) : 13 Nag L B 
78. (Suit by surety on contract of indemnity before ho 
has made payment and consequently before he is 
damnified, is premature.}] 

LmHlity of promisee* — [8] Bum recovered by trustee 
m bankruptcy of a promisee from promisor in an in- 
demnity contract should be applied esclusively to dis- 
charge claim agreed to be indemnified. • (Vol 16) 1929 
Cal 208 (209) : 56 Gal 262. 

[9] Plaintifis were owners of house and lands which 
were mortgaged. Lands alone were sold to defendant 
who agreed to indemnify against claims of mortgagee 
by paying oil his mortgage. Plaintifis also mortgaged 
house to defendant for sum required to pay ofi prior 
mortgage* Money was left wiih defendant. On failure of 
defendant to payofi prior mortgage, house and the 
lands were sold in execution of the mortgage decree. 
Lands were freed by defendant. But the boose was sold 
and was purchased benami by defendant* Plaintifis sued 
defendant for breach of contract to indemnify him : 
HeZd, that the defendant was bound to return house to 
plaintifi's if it was purchased by him benami or, if not 
purchased benami, he was bound in damages. Plaintiffs 
were also entitled as damages to all costs to which they 
were put. (Vol 10) 1923 Mad 492 (496), 

[10] Assignment of mortgages to creditor in satis- 


faction of debtb underUking to make good loss in ease 
of dispute — Scaling down of decrees obtained on mort- 
gages — Debtor liable to pay diSerenee between full 
amount of bond and amount realised. (Voi 32) 1945 
Mad 98 (99) : I L E (1943) Mad 191 (DB). 

Costs.— [11] Liability for costs is implied in contract 
of indemnity. (Vol 31) 1944 Mad 211 (213) : I L 3t 
(1944) Mad 603 (DB), 

[12] Promisee can recover costs properly incurred in 
lesisting or ascertaining claim to which indemnity 
relates. (Vol 13) 1926 Nag 109 (114) : 22 Nag L B 49, 

Eights of promisor* — [13] In a contract toindemniiy, 
the promisor cannot impeach decree passed against 
promisee. (Vol 13) 1920 Nag 109 (113) ; 22 Nag L B 
49. 

Uighiti of assigtiec * — [14] Guardian of minor widow- 
executing indemnity bond in favour of debtor on bib 
own and his minor son’s behalf, charging joint family 
property against claims by minor widow — On attaining 
majority, widow suing debtor for money alleging that 
payment to her guardian was without leave of Court - 
Suit compromised and indemnity bond assigned to 
widow — ^Widow can enforce indemnity bond — She can 
proceed against properties charged in* hand.*? of pur- 
chasers who had purchased them after the execution of 
bond — Bond cannot however be enforced against thr 
son s interest in properly, (Vol 31) 1944 Mad 457 (460, 
462) : I L B (1944) Mad 867 (DB). 

Limitaii07i,—-ll52 Cause of action fur claim against 
promise; pccrucs to promisee when the latter is actuallv 
damnified. (Vol 27) 1940 Bom 181 (102) (DB). 

[16] Vendee agreeing to discharge mortgage on pjo- 
perty purchased — Default — Cause of action for suit by 
vendor arises on date fixed in covenant or when fulfil- 
ment demanded— ‘But suit for specific performance is 
premature in absence of action by mortgagee or damage 
BuSered* (Vol 20) 1933 Cal 641 (643) ; 60 Cal 76X. 

[17] Article 83. Limitation Act, applies to personal 
contracts of indemnity and not to case of indemnity 
arising under charge. (Vol 21) 1934 Mad 1 (7) : 57 
Mad 218 (DB). 

[18] Vendoe^^ oovonanting to pay vendors sum due 
on mortgage-debt by vendors — Covenant not fulfilled — 
Mortgagee suing and obtaining decree — Suit by vendors 
for breach of covenant — It is not necessary to show- 
actual loss — Limitation runs from date of execution of 
deed. (1913j 34 All 429 (433) (DB). - 

[19] Where case depends on interpretation of may 
be compelled to pay”, S. 125 must bo read along with 
Art. 83, Limitation Act, Cause of action a^ses only 
after damage is sufiered. (Vol 22) 1935 Lah 974 (974), 

SECTION 126 Synopsis. 

1. Scope, 

2. Contract of guarantee— Meaning. 

3. Contract of guarantee— Illustrations. 

4. “Oral or written.” 

5. Guarantee for honesty. 

6. Surety becoming principal debtor. 

7. Contract of guarantee— Proof. 

8. Limitation. 

1. Scope. — [1] A jauroty bond in favour of the 
Court does not literally fall under this section as a 
“contract of guarantee.” But principles underlying 
Bs. 133 to 141 may be applied thereto* {Vol 81) 1944 
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Section 126 (contdj 

Lah 428 (431) (I)B)«$*{Vol 26) 1939 Bom 23 (25) : I B B 
(1938) Bom 794 (DB). 

[2] A guarantee is a confemet to indemnify upon a 
contingency and the Court is to determine what con- 
tingency the parties intended when they executed the 
contract. (Yol 17) 1930 Cal 17 (19) : 57 Cal 764 (DB). 

[3] Suretyship agreement, though supplementary to 
principal contract (i. e. if principal contract falls agree- 
ment of suretyship also falls) is separate and distinct. 
(Yol 27) 1940 Sind 199 (200) ; I L B (1940) Kar 347 
(B B). 

2. Contract of guarantee — Meaning. — [1] The 
primary idea of suretyship is an undertaking to in- 
demnify if some other person does not fulfil his promise. 
(Yol 23) 1936 All 327 (332) : 58 All 804 (FB). 

[2] A contract of guarantee involves three parties, 
the creditor, the surety ’and the principal debtor, and a 
contract to which those parties ore privy. The founda- 
tion is the contract between principal debtor and the 
creditor. Then there must be a contract between the 
creditor and the surety, by which the surety guarantees 
the debt. But if those are the only contracts the case is 
one oi indemnity. In order to constitute a contract of 
guarantee, there must be a third contract, by which the 
principal debtor expressly or impliedly requests the 
surety to act as surety. (Yol 27) 1940 Bom 315 (3X6, 
317) : I li B (1940) Bom 552 (DB). 

[But see (Yol 8) 1921 Mad 530 (631) (DB). (There 
need not be privity between principal debtor and 
surety.)] 

[3] There can be no contract without a liability 
enforceable at law. (Yol 5) 1918 Bom 197 (199) : 42 
Bom 444 (DB). 

[4] A contract of guarantee presupposes the existence 
of a “principal debtor” and no such contract can be 
made as regards a broker before a sale has taken place 
when there is no principal debtor in existence in respect 
of whose default the guarantee can be given, (Yol 21) 
1934 Nag 163 (164) : 60 Nag h B 205. 

[5] Implied request to surety by principal debtor is 
sufficient for contract of guarantee. (Yol 24) 1937 Oudh 
19 (20) ; 12 Luck 484 (DB). 

[6] There is no complete contract if the nature of 
security is not specified. (’34) 1934 Mad W N 1388 
(1390) (DB). 

[7] Agreement to pay on failure of others to pay 
constitutes contract of guarantee. (Yol 19) 1932 Nag 62 
(65) : 28 Nog L B 325 (DB), 

3. Contract of guarantee — Illustrations — 
PrmiisBQTy mte. — [1] A writing to 5, in presence of 
i?, please lend Bs. 1200 to D. “There will be no trouble 
(Nuks) in the payment of your money. Be assured, if 
there be any trouble, I hold myself responsible” — Privity 
between these parties proved - — This is contract of 
guarantee and not contract of indemnity — A is liable to 
B as surety to discharge liability in default by D, the 
principal debtor, (Yol 24) 1937 Oudh 19 (20) : 12 Luck 
484 (DB). 

[2] Father mortgaging his separate property and 
having benefit of whole mortgage loan — Son made party 
to mortgage deed as party of ’second part not described 
as surety, but Joining at the' request of the mortgagee — 
Son held in reality to be a sunety and entitled to benefit 
of security to the extent of his contribution towards 
mortgage debt, (Yol 29) 1942 Mad 628 (629) ; I L E 
(1942) Mad 861 (DB). 

[3] Money given by ^ to B for investment on secu- 
rity of immovable property— B instead of doing so 
lending it to 0 on promissory note drawn by C in name 
of 'B endorsing it to A and informing* him that he 
would come to him with borrowers and clear loan — B 


held liable as endorser as well as guarantor of payment. 
(Yol 26) 1939 Mad 848 (849) (DB). 

[4] A mere recommendation by 0 that A should buy 
go^s of B will not entail on C the consequences that 
might fiow from his guaranteeing that A will not sufier 
any loss if he takes up B's ofier of sale. (Yol 14) 1927 
Mod 62 (65. 66) (DB)*(Vol 2) 1915 Mad 528 (628) (DB). 

[5] Employment contract between insurance com- 
pany and employee — ^Increment in salary to be propor- 
tionate to increase of business — Contract, held could not 
be construed as one of the guarantee and that securing 
of business was not condition precedent to accrual of 
salary. (Yol 26) 1939 Lah 609 (510). 

[6] Trustee not undertaking any personal liability to 
creditors is not a surety. (1907) 30 Mad 235 (240) (DB). 

[7] A person who writes to a creditor under his 
signature thf^t he shall be responsible for the payment o£ 
the debt due to him from another person stands in a 
position of a principal debtor and not of a surety. 
(Yol 24) 1937 Pat 410 (411) ; 16 Pat 27 (DB). 

[8] Belative of judgment- debtor ofiering cheque to 
decree-holder in satisfaction oi claim — Belative is not 
surety. (Yol 28) 1941 Pesh 6 (7) (DB). 

[9] Person promising to pay extra rate of interest in 
consideration of creditor giving time to debtor, without 
any liability on part of debtor, is not surety, (Yol 17) 
1930 All 648 (544) (DB). 

[10] Persons who are jointly and severally liable on 
promissory notes are not sureties. One of two joint 
promisors paying whole debt cannot claim lien on 
shares of another held by creditor. (Vol 20) 1933 Mad 
39 (42) : 65 Mad 949 (DB). 

[11] Where on arrest of A by a decree-holder for 
realising decree -debt, B, relation of A, gives Government 
promissory notes as security for fulfilment of obligation 
under decree, there is neither contract of guarantee as 
contemplated by S. 126, nor any Mrsonal liability as 
surety under S. 145, 0. P. C., (1908). This creates only 
equitable charge on G. P. Notes in favour of decree- 
holder to secure amount due under decree. (Vol 3) 1916 
Cal 30 (30) (DB). 

[12] Under a sub-brokerage contract;, the sub-broker 
undertook to make good the loss arising out of the 
default of the constituents introduced by him. By a 
letter the sub-broker agreed to be liable for an ascer- 
tained amount due from the various constituents intro- 
duced by him and stipulated that the amount should be 
debited to his account; 

JS&ld that the contract embodied in the letter was 
neither a contract of indemnity nor a contract of gua- 
rantee. (Vol 27) 1940 Bom 315 (317) : I L R (1940) 
Bom 652 (DB). 

[13] Where under the sub-brokerage contract the 
sub-broker was to get fifty per cent, broker’s commis- 
sion, to introduce constituents to the broker and to be 
answerable to the broker for the performance by the 
constituents introduced of their obligations, it was held 
that the contract was' one o£ indemnity and not of 
guarantee and therefore the broker was under S. 135 
entitled to compromise the amount due from the consti- 
tuents without the consent of ^ the sub-broker. (Vol 27) 
1940 Bom 316 (317) ; I L B (1940) Bom 552 (DB), 

4. “Oral or written,” — [1] A contract of gua- 
rantee need not necessarily be in writing. It may be 
expressed by word of mouth or it may be tacit or implied 
and may be-inferred from the course of conduct of the 
parties. Chapter VIII is not exhaustive on the subject 
(Vol 17) 1930 All 848 (849) (DB) * (Yol 24) 1937 Sind 
50 (50) (DB). 

5. Guarantee for honesty. — [1] There is a broad 
and substantial distinction between a surety for the 
payment of a debt and one for the honesty of*a guardian 
and in order to find out whether a particular transaction 
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127. Anything done, or any promise made, for the benefit of the principal debtor, may be a 
Consideratim for gmrantee, sufficient consideration to the surety for giving the guarantee. 

IllmiraUons, 

(а) B requests A to sell and deliver to him goods on credit. A agrees to do so. provided C will guarantee the 
payment of the price of the goods. C promises to guarantee the payment in consideration of A's promise to deliver 
the goods. This is a sufficient consideration for 0‘s promise. 

(б) A sells and delivers goods to S. C afterwards requests A to forbear to sue B for the debt for a year, and 
promises that, if he does so, C will pay for them in default of payment by B. A agrees to forbear as requested. 
This is sufficient consideration for C’s promise. 

(c) A sells and delivers goods to B. C afterwards, without consideration, agrees to pay for them in default of 
B, The agreement is void. 

128t The liability of the surety is eo-extensive with that of the principal debtor, unless it is 
Sttreiy^s Uabilify, otherwise provided by the contract. 

Illustration, 

A guarantees to B the payment of a bill of exchange by 0, the acceptor. The bill is dishonoured by C, A is 
liable, not only for the amount of the bill, but also for any interest and charges which may have become due on it. 


Section 126 (conid,) 

belongs to the one class or the other, one will, in each 
case, have to refer to the terms of the bond itself and 
the circumstances of the case, (Voi 19) 1932 Pat 1C2 
(164) : 10 Pat 94 (DB). 

6. Surety becoming principal debtor. — [1] If 
on failure of principal debtor, the money is claimed from 
the surety and the surety executes a promissory note, he 
becomes a principal debtor, (Vol 32) 1945 All 233 (234, 
^35) : I L B(1945) All 117 (DB). 

[2] Plaintifi and defendant originally creditor and 
surety — Subsequent agreement by which surety under- 
taking to pay sum unconditionally— Surety becomes prin- 
cipal debtor — Suit against him within three years of the 
agreement is maintainable even though the agreement 
has been entered into on failure of principal debtor to 
pay. {’35) 1935 All W E 492 (492, 493). 

7. Contract of guarantee — Proof. — [1] Con- 
tract of guarantee as also the consideration for it must 
be strictly proved when they are relied upon. Due 
weight must be given to custom of merchants in draw- 
ing presumptions. (Vol 22) 1986 Pat 376 (379) (DB). 

[2] Gruarantor merely guaranteeing payment of deb- 
tor’s debt is entitled to require debt to be proved against 
him — Debtor agreeing debt to be proved in particular 
way — Guarantor is bound by that mode of proof, 
(Vol 28) 1941 Bom 108 (119, 120) : I L E (1941) Bom 
m (DB). 

8. Limitation.— [1] Section 128 of the Contract Act 
defines the liability of a surety but does not affect the 
statute of limitation. A payment by the principal debtor 
does not bind the surety for the purposes of limitation. 
(Vol 6) 1918 Cal 707 (710, 712) ; 44 Cal 978 (DB). 

[2] See also A I B Commentaries on the Limitation 
Act, 2nd (1942) Edition, Seh. I, Art. 65, Note 4, 

SECTION 127 — Note 1 

[1] The illustrations given in the Acts form no part 
of the Acts and are not absolutely binding on Courts 
{Obiter — Per Stuart C. J.) (1877) 1 All 487 (496) (DB). 

[2] A contract of guarantee cannot be enforced unless 
there is some consideration for guarantee. (Vol 3) 1916 
Gudh 284 (285). 

[3] Consideration between debtor and creditor is 
good for guarantee — Not necessary that surety should 
receive consideration. (Vol 16) 1929 Lah 203 (204) 
^ (Vol 16) 1929 All 72 (73) (DB). 

[4] The word "done” in the section shows that past 
benefit to the principal debtor can be good considera- 
tion for a bond of guarantee, (Vol 27) 1940 Oudh 346 
(347) ; 16 Luck 656 (DB). 

[5] A binding promise to forbear is good considera- 
dion for a guarantee, though there bo no contract by the 


plaintifi to forbear. (1904) 31 Cal 242 (248) (DB)* (’79) 
1879 Pun Be No. 120, p. 858 (359) (DB), 

[6] Mere promise to release a claim against another 
is not a consideration for a guarantee of payment — But 
actual release of the claim is consideration. (Vol S) 1916 
Mad 1213 (1214) (DB). 

[7] Suit for specific performance of a contract of 
lease to sell —Suit compromised and agreement entered 
into by the lessee for due observance of all conditions 
laid down in the lease one of which was for payment of 
purchase money by regular instalments — Subsequent 
to the registration of the agreement surety bond exe- 
cuted separately for the lessee properly discharging his 
liability : Held the surety bond was supported by 
consideration. (Vol 5) 1918 P C 226 (228) (P 0), 

[See however (1877) 1 All 487 (494) (DB). (Advance 
of money on hypothecation bond where the name of a 
person was mentioned as surety for the balance — Such 
person not a party to the bond but subsequently execut- 
ing surety bond ; Held there was no consideration for 
the surety bond under this section.)] 

[8] Newly admitted partner acknowledging liability 
of partnership — There is consideration— Acknowledg- 
ment created new contract. (Vol 30) 1943 PC 147 
(152) : I L B (1944) Ear (P C) 85 (P 0). ((Vol 26) 1939 
Pat 323, Beversed.) 

[9] Arrest of certificate debtor under Bengal Public 
Demands Eecovery Act III of 1913— Release on surety 
bond provided by defendant : Held release of the certi- 
ficate debtor was consideration for the surety bond. 
(Vol 24) 1937 Cal 625 (628) : I L R (1937) 2 Oal 698 
(DB). 

[10] Person embezzling money promising to repay 
the amount — Surety for the payment with the ob^ofc 
of saving the former from prosecution though no specific 
understanding to that efiect : Held the consideration 
was not illegal. (Vol 28) 1941 Oudh 693 (696, 697) (DB). 

SECTION 128 — Synopsis 

1. Scope. 

2. Liability of surety. 

3. Surety for minors. 

4. Where the debt is unenforceable against the 
principal debtor. 

5. Surety Sor a limited amount, 

6. Joint family — Son’s liability for father’s surety 
debt. 

7. Surety bond to Court. 

8. Limitation upon liability provided by contract. 

9. Suit against surety. 

10. Borden of proof. 

11. Limitation. 
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Section 128 (contd,) 

1. Scope. — [1] The liability of a surety cannot 
form the subject-matter of a trust. (Vol 26) 1889 Bom 
309 (311), 

[2] A surety is not a necessary party to the suit 
against the debtor. (Vol 30) 1943 All 289 (291) : I L B 
(3943) All 598. 

[3] The legislature which enacted the co- extensi- 
veness of the liability of the surety with that of princi- 
pal debtor may subsequently vary or modify that 
provision under a different Act. (1881) 5 Bom 647 (650) 
(DB). (S. 72, Behkban Agriculturists Belief Act XVII of 
1879 — Extension of period of limitation in respect of 
agriculturists — Eo distinction between liability as 
principal and surety.) 

2. Liability of surety. — [1] ‘‘Liability” means 
liability enforceable at law. (Vol 5) 1918 Bom 197 (199); 
42 Bom 444 (DB). 

[2] A surety who guarantees the performance of an 
agreement without consideration is not bound by big 
guarantee. (Vol 15) 1928 Bom 589 (545). 

[3] Surety*s liability n coextensive with that of 
principal debtor. (*42) I L B (1942) 1 Gal 11 (17) (DBl 
* (Vol 27) 1940 Bom 247 (249) ; I L E (1940) Bom 387 
(DB). (Liability is not alternative.) * iVol 24) 1937 
Rang 197 (198). (Surety guaranteeing payment and 
promising to execute now pronote on failure — Failure 
to execute new pronote — Surety is liable on old note.) 
& (Vol 21) 1934 All 325 (526) (DB) © (Vol 20) 1983 
liah 1024 (1026) (DB) i® (Vol 20) 1933 Nag 287 (288). 
(Section 128 of Contract Act and S, 145, Civil P. C. 
should be read together.) * (Vol 16) 1929 Lab 393 (394). 
(Surety’s liability is joint and several with principal 
debtor.) (1903) 16 0 P L B 76 (77) © (1879) 4 CalLB 
145 (147) (DB). 

[4] Surety becomes liable only on contract of surety- 
ship and not by mere fact of loan. Ho is liable for each 
loan as soon as it is made. (1911) 21 Mad L Jour 457 
(460) (DB). 

[5] The iiabilitieg of principal and his surety though 
arising under the same transaction are distinct. (Vol 6) 
1919 Cal 686 (637) (DB). 

[6] A surety’s liability depends upon the terms of his 
contract because his is a collateral obligation. (Vol 27) 
1940 Cal 401 (402) : I L B (1940) 2 Cal 362 ^ (Vol 2C> 
1939 Bom 309 (312). (Entitled to insist on the strict 
adherence to the terms of his obligation.) 'S* (Vol 18} 
1931 Oudh. 430 (432) (D B) ^ (Vol 17) 1930 All 848 
(851) (DB). (His liability cannot bo enhanced beyond 
the proper meaning of his written engagement.) 
«E*(Vol 1} 1914 Sind 354 (157); 8 Sind L B 112. 
tGuarantee-broker is not liable if seller suffers loss on 
account of his own unreasonable delay in re-selling 
goods.) 

£7] Guarantee for advance made by the bank — 
Terms of guarantee wide enough to cover both discount 
advances as well as accommodation advances — ^Bank 
manager, as between whom and the bank, bad no 
authority to grant accommodation advances, advancing 
such loans to principal debtor — Surety cannot plead 
that arrangement in defence. (Vol 17) 1930 P 0 272 
(278) (P 0). 

[8] Surety is liable not only for the principal but also 
for interest due under the contract. (Vol 22) 1985 Mad 
748 (760) ® (Vol 16) 1929 All 687 (G88). (Liability of 
principal debtor for tort in regard to amount em- 
bezzlfd — Surety liable also for interest allowed there- 
on.) (Vol 12) 1925 Sind 164 (166) : 19 Sind L R 237. 
(Surety for payment of interest— Not liable for post 
diem Interest in a mortgage.) 

£9] Death of principal debtor does not discharge the 
surety. (1923) 69 fnd Ca® 557 (558) (Nag) ^ (Vol H) 


1924 Lab 428 (428) ^ (Vol 9) 1922 Nag 112 (112). 
(The decree need not specifically state the liability.) 

[10] Surety for guardian of minor’s properties U 
liable for his dealings with the entire properties even 
though some were not included in the petition for 
axmointmeat. (1908) 12 Cal W N 481 (485) (D B). 

£11] The liability of a surety for guardian of pro- 
perty is limited to the amount of his bond. (Vol 16) 
1929 Pat 626 (629) (D B). 

[12] Debtor giving security to surety — Creditor can- 
not derive the benefit thereof unless by direct interest 
by contract, trust, or bankruptcy of both debtor and 
surety or upon refusal by debtor to pay. (Vol 11) 1924 
Cal 678 (382, 583) : 31 Cal 186 (D B). 

[13] An oral guarantee by a person, not a party to 
the contract, of the performance by one of the parties 
to the contract is binding in Burma. {Vol 26) 1989 
P C 110 (111) : 1939 Bang L B 358 ; 66 Ind App 198 
(PC). 

[14] Composition between jpartners and soma of the 
creditors of an insolvent firm — ^Partners executing secu- 
rity bond guaranteeing payment — Suit on failure : 
Held that any of the consenting creditor can sue on the 
surety bond as the facts proved that the debtor was 
separately and individually dealt with. (Yol 27) 1930 
Lah 1029 (1033) (D L). 

[15] Principal debtor allowed to withdraw from 
Court money deposited by a person vrho becamo liable 
to him under decree — Person getting rid of the liability 
in appeal seeking to recover from the principal debtor 
by attachment of properties — Stay of proceedings by 
Debt Settlement Board : Held that his execution 
against surety was not premature and that surety wa^ 
liable. (Vol 27) 1940 Cal 224 (224). 

[16] Surety cannot escape liability on ground that 
eircumslancos were such that principal debtor was en- 
titled to avoid contract, when in fact contract wa«^ not 
avoided. (Vol 3) 1916 Mad 1066 (1067) (D B). 

[17] Where lessor ‘can, but does not, determine lease 
on first default, the lease continues as before and it 
default is subsequently made, sureties of lease under 
original security bond continue liable. (1910) 7 Mad 
L Tim 92 (93).(D B). 

[18] Security deposited for faithful discharge ol 
duties as khaxanchi of a Bank — Kbazanobi’s duty 
stipulated to be bound to inform Bank of insolvent 
circumstances of customers — Khazanchi dealing frau- 
dulently with Bank as customer — Security is liable to^ 
forfeiture for loss caused by such fraudulent dealings. 
(Vol 7) 1920 P C 35 (40) : 47 Ind App 164 ; 10 Low 
Bur Bui 167 (P C). 

[19] Guarantor undertaking to pay creditor certain 
sum if creditor would continue to deal with debtor 
Creditor not continuing to deal — Guarantor is not 
bound to fulfil contract. (Vol 14) 1927 P C 272 (274) 
(PC). 

3. Surety for minora., — [1] Bond by , minor — 
Surety— Surely is liable”* irrespective of the validity of 
minor’s contract. (1895) 19 Bom 697 (703) (D B). 

[2] Contract fay minor— Surety representing that he 
is a major and agreeing to compensate if representation 
proves false or if the contract was found defective in 
any other respect ; Held ho was liable to compensate. 
(Vol 27) 1940 Nag 327 {331} : I L B (1940) Nag 632. 

4. Where the debt is unenforceable against 
the principal debtor. — [1] Where original agreement 
is void surety is liable as principal debtor, (Vol 8) 1921 
Lah 79 (80) ; 22 Or L Jour 662 : 2 Lah 204 *3& (Vol 6} 
1919 Oudh 276 (277) ; 22 Oudh Gas 109. 

[See however (Vol 13) 1926 Nag 466 (468) (D B). 
(Original contract itself unenforceable — Liability ol 
surety also cannot be enforced.)] 
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'‘Conllnuitig gmratiiee:’ J29. A gtiarautee which est-ends to a series of tmisaction is 
called a “continuing guarantee." 

Illusir&tions. 

(a.) A, in consideration that i> will emjpioy 0 in eolleoting the Vents oi iJ * iiamindari, piomitses I? to be 
responsible, to the amount of 5,000 rupees, fo" the due collection and paymt^ut bv C of those lents. This is a con- 
linuing guarantee. 

(6,) A guarantees payment to JB, a tea-dealer, to the amount of £100, for any tea he may, from time to time, 
supply to 0. B supplies C with tea to above the value of £100 and 0 pays B for it. Afterwards Z? supplies 0 with 
tea to the value of £200. C fails to pay. The guaransoe given by A was a continuing guaiantee, and he is acoord- 
mgly liable to B to the estent of £100. 

(c.) A guarantees payment to B of the price ci nve sacks of flout’, to be delivered by B to L\ and to bo paid 
for in a month. B delivers five sacks to C. C pays for them. Afterwards B delivers four sacks to 0, which 0 does 
not pay for. The guarantee given by A was not a continuing guarantee, and accordingly he is not liable for the 
price of the four sacks. 


Section 128 (contd.) 

[2] Claim time-barred against principal debtor bat 
not against surety — Plaintifi is entitled to a decree as 
against the surety only, (Voi 19) 1932 Bang 88 (89) : 
10 Bang 398 <$• (Voi 5) 1918 Cal 707 (713) : 44 Cal 978 
(DB). 

[But see (Voi 5) 1918 Bom 197 ^199) : 12 Bom 444 
(D B).] 

5. Surety for a limited amount. — [1] Surety 
bond guaranteeing payment upto a certain amount — 
Creditor is not prohibited from advancing more but the 
mrety will be liable only to the extent of guarantee. 
(Voi 26) 1939 Nag 31 (32) : I L K (1941) Nag 416 
^ (Voi 24) 1937 Mad 360 (362), 

[2] Surety promising to make good disorepanoies up 
io an extent of Bs. 1000. Subsequent letter by him to 
the creditor asking him to entrust further business — 
Held, it did not convert the liability to an unlimited 
aability. (1913) 14 Mad L Tim 249 (236) (D B). 

6. Joint family — Son*s liability for father’s 
surety debt, — [1] Son is liable for surety debt of 
father unless the debt is tainted with immorality. 
(Voi 18) 1931 All 631 (632) ; 53 All. 695 (D B). 

7. Surety bond to Court. — [1] Surety bond lor 
payment of decree amount under 0. 21, B. 40 (3) begins 
^0 operate only from the date of acceptance by the 
Court. (Voi 16) 1928 Idad 4G9 (470); 51 Mad 161 (DB). 

[2] Surety bond to Court for due appearance of 
judgment-debtor on date of hearing or as ordered by 
Court — Judgment-debtor appearing on some hearings 
and ordered to appear at the next hearing— The debtor 
absconding the surety was held liable. (Voi 26) 1939 
Sind 270 (271) : I L B (1939) Kar 401 (D B). 

[8] Surety for due appearance of accused let on bail 
— Accused absconding, the security under bail bond 
realised from accused*s property — Held, that S. 128 
did not apply to the ease and that the surety could be 
asked to pay what he undertook to pay. (Voi 20) 1933 
Sind 320 (321) ; 36 Or L Jour 316 (D b). 

[4] Surety to administration bond — Letters of ad- 
ministration found to have been obtained by fraudulent 
misrepresentation to Court — Surety not aware of the 
same — Court cancelling letters of administration and 
transferring bond to the Administrator-General — Suit 
against surety by the Administrator-General to recover 
moneys realised by the administrator and nais-appro- 
priated by him— Held, surety was liable. (1908) 35 Cal 
955 (961) ; 36*Ind App 109 (P 0), {(1906) 33 Cal 713 
(P B), A&rmed.) 

8. Limitation upon liability provided by con- 
tract, — [1] The term “unless it is otherwise provided 
by the contract*’ cannot be ignored. (*42) 1942 Nag L 
Jour 39 (41). 

[2] Liability of surety can be limited or made con- 
tingent by special contract. (Voi 13) 1926 Nag 449 (460). 

[3] Guarantee must be^^eonstrued by circumstances. 


iVol 17) 1930 Cal 17 (19) : 57 Cal 761 (D B). (Guarantee 
for what may “ultimately” be found due from principal 
debtor — No liability until deficiency is found after 
taking steps against latter.) © (*37) 1937 All L Jour 
1266 (1271) (D B), (Contract restraining plaintifi’s right 
to recover from surety until remedies are exhausted 
against principal — No cause of action arises till the 
condition is fulfilled.) ® (1903) 16 0 P L B 76 (77). 
(Surety under mortgage bond liable for deficiency 
after realising from property — Remedies against pro- 
perties must be exhausted first.) 

[4] Agreement to pay on failure of otherb to pay doey 
not limit the liability of surety within tho meauing of 
a 128, Contract Act. (Voi 19) 1932 Nag 62 (64) : 28 
Nag L R 325 (D B) ^ (Voi 28) 1941 Lab 16 (16) : 
I L B (1941) Lah 323 (D B). {Surety contract contain- 
ing the term that the surety will be responsible if the 
person supplying goods was “unable to realise the price 
thereof from the firm.” Held, that no condition that 
his liability would come into operation only if all 
remedies against principal debtor were exhausted could 
be read into these words). 

9. Suit against surety. — [1] Concurrent suU^^ 
against both the principal and surety are maintainable. 
(Voi 15) 1928 Mad 1262 (1263) (D B). 

[2] Suit against surety only is maintainable. (Voi 6) 
1919 Lah 150 (457) : 1918 Pun Be No, 01 (D B) 
^ (Voi 6) 1919 Lah 865 (356) ; 1919 Pun Ro No. 93 
© (Voi 6) 1919 Sind 103 (103) : 13 Sind L R 92 (D B). 

[3] Execution can be taken against the surety alone. 
(Voi 21) 1934 Mad 186 (188, 189) : 57 Mad 688 (D B). 

[4} Decree obtained against principal debtor under 
Co- operative Societies* Act where sureties could not be 
made parties — Held, suit to recover the same from the 
surety when the principal absconded was not barred. 
(Voi 21) 1934 Pat 52 (53). 

10. Burden of proof. — [1] Onus of proof that 
liability is limited is on the surety. (Voi 22) 1935 Lah 
729 (731) : 16 Lah 757 (D B). 

11. Limitation. — [1] As against a surety 

tion commences to nm from the date of his own con- 
tract. (Voi 6) 1919 Cal 636 (637) (D B) ^ (Voi 27) 1940 
All 116 (117) (D B). 

[2] Payment by principal of interest does not extend 
limitation against surety even if payment is made with 
the surety’s consent, (Voi 5) 1918 Cal 707 (710) ; 44 
Oal 978 (D B). 

[3] Acknowledgment by principal debtor does not 
bind surety, (Voi 18) 1931 Lah 691 (694) : 13 Lah 
(DB). 

SECTION 129— Note 1 

[1] Question of continuing guarantee is to be deter- 
mined with reference to the whole instrument. Gases of 
ambiguity require consideration of nature of business, 
position of parties and surrounding olrcumstaitoes. (Voi 
17) 3930 AU 730 (731) : 53 All 997 (DB). 
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B&}ccaUm ofconiinniug ^80. A eontiiming guarantiee may at any time be revoked by th« 
OiuxTantee* surety, ae to future transactions, by notice to the creditor. 

Illustrations* 

(a) Af in consicleiation of £’s discounting, at A*$ request, bills of ezoliange for C, guarantees to B, lor 
twelve months, the due payment of all such bills to the extent of 5,000 rupees. B discounts bills for 0 to the extent 
of 2,000 rupees. Afterwards, at the end of three months, A revokes the guarantee. This revocation discharges A 
from all liability to B for any subsequent discount. But A is liable to B for the 2,000 rupees on default of C, 

(b) A guaxantees to B, to the extent of 10,000 rupees, that C shall pay all the bills that B shall draw upon 

him. J3 draws upon 0, C accepts the bill. A gives notice of revocation, C dishonours the bill at maturity. A is 
liable upon his guarantee. 


Section 129 (mitd,) 

[2] In considering whether bond constitutes continu- 
ing guarantee surrounding clzcomstances must be con- 
sidered unless wording of guarantee precludes it. 
Husband allowed to overdraw from Bank to extent of 
Es. 18,000 on his wife’s depositing with Bank title 
deeds of her house as security — Bank advancing 
Es. 18,000 — Husband wanting further finance — Wife 
executing legal mortgage in respect of house in favour 
of Bank for Es. 25,000 to allow husband to overdraw 
to that extent— Banking account kept on the same basis 
— ^Security providing for total amount of Es. 25,000 with 
interest or for any amount for time being owing and 
due to Bank from the wife ‘‘on footing of the bond” 
which specially referred to husband’s overdraft : Held^ 
that Court was not precluded from enquiring whether 
there was continuing guarantee; that the mortgage was 
a continuing guarantee for her husband’s liability on 
his overdraft account limiting her liability to the amount 
stated in mortgage deed. (Vol 28) 1941 Mad 282 (283, 
284) : ILR (1941) Mad 313 (DB). 

[8] There is no analogy between a seonrity bond 
executed by a surety under S. 55 (4), Civil P. 0., and 
a continuing guarantee as defined under S. 129, Con- 
tract Act. In the former case there is no series of tran- 
sactions giving rise to distinct liabilities which the 
guarantee is intended to cover but there is only a single 
•transaction under which the surety undertakes respon- 
sibility for certain things to be done in future though on 
different occasions. (Vol 29) 1942 Mad 101 (102). 

[4] Illustration (a) to S. 129 is wrong as statement of 
law. (Vol 17) 1930 Bang 173 (174) : 8 Eaog 320 (DB). 

[5] Guarantee for performance of definite, existing 
arrangement (lease) — Consideration not variable as 
iesult of future dealings — Contract is not one of con- 
tinuing guarantee. (Vol 17) 1930 All 730 (781, 732) ; 52 
All 997 (DB). 

[6] Contract of surety for the appearance of the 
judgment-debtor on each and every occasion when re- 
quired is one of continuing guarantee and is revoc- 
able by notice to creditor. (Vol 18) 1931 All 243 (244) : 
:52 All 1014. 

[7] Repayment of mortgage debt guaranteed by surety 
to extent of certain amount — Contract held, contract of 
continuing guarantee — Suit against guarantor held 
maintainable before suit on mortgage. (Vol 18) 1931 
P 0 224 (225) : 58 Ind App 806 : 59 Cal 320 (PC). 
{ (Vol 17) 1930 Cal 17 : 67 Cal 764 (DB), Reversed.) 

[8] A request to advance money to another person 
up to a certain limit for his trade is continuing 
guarantee. Pormal written acceptance is not necessary. 
(Vol 20) 1933 Mad 756 (768) ; 57 Mad 398 (DB), 

[9] Surety asking dealer to keep person’s hhata up to 
Es. 200 gives continuing guarantee to the extent of 
Es. 200. (Vol 26) 1939 Nag 31 (32) : I L E (1941) Nag 
415. 

[10] Guarantee for payment of rent for series of 
months is a continuing guarantee. (Vol 17) 1930 Sind 
816 (313) : 25 Sind L E262 (DB). 

[11] Surety to be liable to extent of one year’s rent 
<na default by principal daring period of lease It is a 


continuing guarantee for the 'whole period of lease — 
Surety continues to be liable even after death of princi- 
pal during course of lease period and succession of his 
widow, in the absence of any personal element in the 
contract and in the absence of any revocation by him. 
(Vol 29) 1942 Oudh 825 (326, 327) : 17 Luck 712. 

[12] Security by B for the duo collection and pay- 
ment by A of the rents to the extent of a certain sum — 
Contract is a continuing guarantee. (Vol 15) 1928 Cal 
204 (206} : 55 Cal 154 (DB). 

[13] When a person becomes a surety that an ad- 
ministrator will duly get in and administer the estate of 
a deceased person, this cannot be said to be a continu- 
ing guarantee within the meaning of this section. (1909) 
31 All 66 (57) (DB) (Vol 19) 1932 All 262 (263) : 54 
Ail 293 (DB). (Surety to administration bond cannot 
revoke ^arantee at his will} But Court has power to 
relieve him of his liability to future transactions. But 
surety is liable for past mal-adminlstra^tion d^^^overed 
later.) ^ (Vol 8) 1921 Upp Bur 26 (26) ; 4 Upp Bur Rul 
22 * (Vol 4) 1917 Low Bur 173 (173) (DB) © (1905) 28 
Mad 161 (166) (DB). 

[14] The guarantee of fidelity for a fixed period and 
of a permanent character is not a continuing guarantee 
and is not revoked by guarantor’s death. Such guarantee 
continues till appointment is held. (Vol 7) 1920 P C 
35 (37) : 47 Ind App 164 ; 10 Low Bur Bui 187 (PC)© 
(Vol 17) 1930 Bang 173 (174) : 8 Bang 320 (DB). 
(Guarantee can be recalled on definite proof oi servant’=5 
misconduct.) 

[But see (1902) 15 0 P L E 136 (139. 140). (Gua- 
rantee for fidelity of servant is continuing guarantee 
and in the absence of intention to contrary does not 
enure to the benefit of creditor after death of gua- 
rantor.)] 

[15] Company employing a person— Oeitain persons 
entering into coatinwng guarantee for due performtmee 
of duties — ^Defalcations committed — ^Suit by company 
against guarantors — Burden of proof is on company to 
prove such lack of diligence and faithfulness as caused 
breach of agreement of guaraixtee. (Vol 24) 1937 Bang 
37 (38). 

[16] Security bond for due payment of instalments of 
license money is not a continuing guarantee and not re- 
vocable arbitrarily. (Vol 13) 1926 Bom 465 (466) (DB)© 
(Vol 12) 1826 Nag 7(9):22 Nag L B 158 (DB). (Continu- 
ing guarantee must refer to a series of transactions of 
which some are unknown and definite or not certain to 
come into existence.) 

[17] Suretyship under 0. 41, R. 6, Civil P 0., is not 
continuing guarantee. (Vol 4) 1917 Cal 594 (595) (DB), 

SECTION 130— Note 1* 

[1] Gontiauing guarantee can be revoked by notice. 
(Vol 17) 1930 Sind 316 (318) : 25 Sind L B 262 (DB)© 
(Vol 5) 1918 P 0 210 (211) (P C) ©{1909) 81 AU 56 (57) 
(DB). (Motive for revocation is immaterial.) 

[2] When personal ^orantee is not given, provision 
of Contract Act relating to revocation of security 
cannot be availed of to put an end to the security. 
(1896) 19 Mad 140 (143) (DB). 
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E&xcation of 181. The death of the surety operates, is the absence of any 

^wrantec bg mreiy's death, contract to the contrary, as a revocation of a continuing guarantee, 
£0 far as regards future transactions. 

132. "Where two persons contract with a third person to undertake a certain iiabili^, 
^abiUty of two persons, and also contract with each other that one of them shall be liable 

default of the other, the third person not being a party to 
few thA one shaUbemet]/ s^^^h contract the liability of each of such two persona to the third 
on other's default. person under the first contract is not affected by the e:dstenco of the 

second contract, although such third person may have been aware of its existence. 

IlUistrations, 

A and B make a joint and several promissory note to C. A makes it, in fact, as surety for JD, and 0 knows 
ibis at the time when the note is made. The fact, that A, to the knowledge of G, made the note as surety for 
is no answer to a suit by G against A upon the note. 


Section 130 (coiitd,) 

[3] Guarantee covering a definite case does not en- 
iible a surety to nullify the security by withdrawal, by 
mere notice to creditor. (Vol 4) 1917 Cal 699 (700) 
(DB). 

[4] Agreement for production of judgment-debtor 
whenever required by Court is a continuing guarantee 
and may bo revoked by surety with reference to any 
future date. (Vol 18) 1931 All 243 (244) ; 52 All 1014»5 
tVol 21) 1934 Lab 962 (962) (DB). 

[5] Where by the surety bond the surety is liable for 
one year’s rent on default of the principal during period 
of lease, in the absence of any personal element in the 
contract and in the absence of any notice to the land- 
lord revoking the guarantee, the surety is liable for the 
period of one year, even if the principal dies in the 
meanwhile and is succeeded by his widow. (Vol 29) 
1942 Oudh 325 (326, 827) : 17 Luck 712, 

[6] Pleading denial of liability in a suit is not a 
notice terminating continuing guarantee. (1903) 27 
Bom 418 (424) (DB). 

[7] The case of surety whose security is accepted by 
a Court cannot be treated as one faUing under S. 129 
or S. 130, Contract Act, BO as to entitle him to put an end 
to the agreement at his will, yet the High Court to 
which the guarantee is given has power to exonerate the 
burety from all liability for future transactions, (Vol 19) 
1932 All 262 (262) ; 54 All 298 (DB). 

[8] Surety for a Eeceiver is not discharged by his 
giving notice. He becomes a surety only on the Court 
accepting him and consent of Court is necessary for dis* 
charge. (Vol IS) 1926 P 0 32 (83) (PC). 

[9] There is no analogy between a security bond 
under S. 66 (4), Civil P. 0., and a continuing guarantee 
as defined in S. 129, Contract Act. A surety in former 
case cannot be released at bis pleasure and S. 130, Con- 
tract Act, do^ not apply, (Vol 29) 1942 Mad 101 (102). 

[10] A suretyship under 0. 41, E. 6 of the C. P. Code 
is not a continuing guarantee within S. 180, Contract 
Act. (Vol 4) 1917 Cal 694 (596) (DB). 

£11] Section 130 does not apply to special contract of 
suretyship by surety to administration bond, irrespective 
of the grant of Letters of Administration. (Vol 4) 1917 
Low Bur 173 (173) (DB) * (Vol 19) 1932 All 262 (263) ; 
54 All 293 (DB) ®(Vol 8) 1921 Upp Bur 25 (26) : 4 Upp 
Bur Eul 22. (Administration bond under S. 78, Probate 
and Administration Act.) © (1905) 28 Mad 161 (166) 
/DB). 

SECTION ISl—Note 1 

£1] Contract must be looked into to determine wbe- 
Iher death operates as revocation. (Vol 15) 1928 Cal 204 
(206) : 65 Cal 154 (DB). 

£2] Death of person guaranteed does not operate as 
revocation of guarantee. (Vol 29) 1942 Oudb 325 (326): 
17 Luck 712. 

[S] Guarantee of fidelity for fixed period and of per- 


manent character is not a continuing guarantee and is 
not revoked by guarantor’s death. Such guarantee con- 
tinues till appointment is held. (Vol 7) 1920 P 0 35 
(37) : 10 Low Bor Eul 167 : 47 Ind App 164 (PC). 

[But see (1902) 15 0 P L K 136 (139. 140).] 

[4] Lease granted on condition that rent for certain 
years was guaranteed by 5 — 8 guaranteeing on condi- 
tion that Q would reimburse 8 for rents paid under gua- 
rantee — EeMi even if this be a case of confirming 
guarantee, G’s liability was not determined on his 
death. (1888) 10 All 531 (538) (DB). 

[5] Guarantee for securing an appointment is not a 
continuing guarantee and therefore is not revoked by 
the death of the guarantor. (Vol 7) 1920 P 0 35 (B7) : 
10 Low Bur Eul 167 : 47 Ind App 164 (PC). 

[6] Surety depositing securities with Bank for faith- 
ful performance by his son of duties of Khasandhi — 
Employment of son terminable by three months’ notice 
on either side — Guarantee to continue so long as son 
continued to be employed : Heldt that surety could not 
determine guarantee fozthwith at any time. Bince there 
was a contract that the guarantee was to continue till 
the employment of the son, it could not be determined 
by death of surety. (Vol 4) 1917 Low Bur 51 (53) (DB). 

[7] Where surety bond binds the surety and his 
representatives for the due performance of his services 
by the principal and the bond contains a provision that 
the guarantee was terminable by six months’ notice^ 
surety’s death does not free bis representatives from 
liability for default of the principal subsequent to the 
death of surety. (Vol 8) 1921 All 287 (288) ; 43 All 132 
(DB). 

Section 132 — Note 1 

[1] A and B executing pro-note and making them- 
selves jointly and severally liable — Mere knowledge by 
promisee that B was only surety for A cannot affect 
liability of promisors under pro-note. (Vol 29} 1942 Mad 
134 (136) (DB)®(Vol 16) 1929 AU 664 (666) (DB). (Per- 
son who executes pro-note cannot be held in law to 
have position of surety ,)'$‘(Vol 13) 1926 Sind 156 (167) : 
20 Sind L B 106. 

[2] Pro -note by A and B on joint and several liabi- 
lity for “security for overdraft”— A^ real borrower and 
B merely guarantee— Liability of both held unaffected 
by any contract between them. (Vol 30) 1943 Mad 216 
(217) (DB). 

[3] A and B executing pro-note and making them- 
selves jointly and severally liable — It is not open to B 
to let in parole evidence to vary terms of pro-note and 
whittle down bis liability by reasons of any private ar- 
rangement with A to which promisee was not party. 
(Voi 29) 1942 Mad 134 (136) (DB). 

[4] Where a bill docs not declare in express terms 
the lights of the co-obligors inter se, there is nothing in 
law to prevent one of them to prove such terms by 
parole evidence, provided that he does not thereby in- 
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138. Anj Tamuce, made without the suaety’s consent, m the terms ol the conirapOt between 
Discharije of surety bp van- the principal ^[debtor] and the creditor, discharges the surety as to 
JHce in terms of contract. transactions subsequent to the variance. 

IllustraiiodSe 

(a) A becomca 'surety to C for B 5 conduct as a manager in O’s bank. Afiurwarda D and G contraot, without 
consent, that B's salary shall be laised, and that be shall become liable for one-fourth of the losses on overdrafts, 
B allows a customer to overdiaw, and the bank loses a sum of money. A is discharged from his suretyship by the 
varjance made w^ithout his consent, and is not liable to make good this loss. 

(h) A guarantees C against the misconduct of B in an office to which B is appointed by C, and of which 
the duties arc defined by an Act of Legislature. By a subsequent Act, the nature of the office is materially altered. 
Afterwards, B misoonducls himself. A is discharged by the change from future liability under his guarantee 
+hougb the misconduct of Ji is in respect of a duty not aSected by the later Act. 

fc) C agrees to appoint B as his clerk to sell goods at a yearly salary, upon .rs beeCming surety to C for B 
duly accounting lor moneys received by him as such clerk, Afterwards, without A*s knowledge or consent, 0 and 
B agree that D should be paid by a corami&sion on the goods sold by him, and not by a fi'^ed salary, A is not 
liable for subsequent mkeonduct of B. 

(d) J gi\e^ to 0 a continuing guarantee to the extent of 3,000 rupees for auy oil supplied by C to B on credit. 
Afterwards, B becomes embarrassed, and, without the knowledge of A, B, and'C, contract that 0 shall continue to 
supply B with oil for ready money, and that the payment shall be applied to the then existing debts between B 
and C, A is not liable on his guarantee for any goods supplied after this new arrangement. 

fej C eontractb to lend B, 5,000 rupees on the first March. A guarantees repayment. C pays the 5,000 
rupees to B on the first January. A is discharged from bis liability as the contract has been varied, inasmuch as 
C might sue B for the money before the first of March. 


[a] Lzscrtedby the Repealing and Amending Act, 1917 (24 [XXIV] of 1917), S. 2 and Schedule L 


Section 132 (coiitd^) 

tend to afieot the rights of the creditor to demand im- 
mediate payment from either or both of the oo-obligora 
or joint promisors, (Vol 13) 1926 Sind 156 (157) ; 20 
Sind L R 106, ^ 

[5] Pro-note— Joint executants— Plea by one execut- 
ant that he signed as surety for the other is not main- 
tainable. (Vol 22) 1936 Blad 643 (646). 

[6] The liability which is undertaken by the accep- 
tor and the drawer of a bill is in no sense a joint liabi- 
lity. It is true that they each contract to pay the same 
sum of money, but they contract severally in different 
ways and subject to different conditions. Section 132 is 
not applicable to such a case. (IB77-78) J Oal 174 (184) 
(DB). 

SECTION 133 ~ Synopsis 
1, Scope and applicability, 

2* Variation operating as discharge. 

3. Variation not operating as discharge, 

1. Scope and applicability. — [1] The iirmoipio 
ol the law on the discharge of sureties is that the 
surety, like any other contracting party, cannot be held 
bound to something for which he has not contracted. 
If the original parties have expressly agreed to vary the 
terms of the original contract, no further question 
arises. The original contract has gone, and unless the 
surety has assented to the new terms, there is nothing 
to which" bo can be bound, for the final obligation ^ 
the principal debtor will be something different from 
the obligation which the surety guaranteed. Presumably 
he is discharged forthwith on the contract being altered 
without his consent, for the parties have made it im- 
possible for the guaranteed performance to take place. 
(Vol 22) 1936 P C 21 (24) : 59 Bom 180 ; 62 Ind App 
23 (P C) (Vd 28) 1941 Bom 108 (119, 120) : I LB 
(1941) Bom 273 (DB) (Vol 25) 1938 Mad 585 (688) 

(I)Bj©(Vol 5) 1918 P 0 210 (212) (PC). 

[2] The application of this principle must always de- 
pend upon a correct analysis of the contract in fact 
made. Guarantees frequently relate to obligations with- 
out special reference to any specific contract between 
the creditor and the principal debtor. In such a case 
the doctrine referred to would have a very limited ap- 
plication, But when the contract between the creditor 
and the principal debtor is the basis of the surety bond 


and has been shown to the sureties before the bond U* 
executed and is referred to in the body of the judgment 
the principle will apply. (Vol 22) 1935 P 0 21 (26) t 62 
Xnd App 23 : 59 Bom 180 (PC). 

[3] A variation of conditions requires the consensu^ 
of all the principal parties. (Vol 16) 1929 Lah 203 (204)* 

[4] Consent by the surety to the variation necessarily 
implies that the surety has «the knowledge of the nature 
of the variation. (Vol 8) 1921 Bom 164 (165) : 46 Bom 
157 (DB), 

[5] In determining the liability of a surety the term^ 
of the bond must in every case be carefully studied ; 
and if there is any change in the position of the prin- 
cipal debtor as regards his creditor, it must materially 
affect the position of the surety, before tho latter can be 
absolved from liability. A surety is bound according to 
the letter of the engagement and no further. (Vol 16) 
1931 Oudb 426 (429) : 7 Luck 226 (DB) ®(Voi 16) 1929 
Lah 203 (204)6&(1913) 14 Mad L Tim 249 (255) (DB). 

[But see (Vol 23) 1930 Mad 676 (579) (DB). (Varia- 
tion in small particular absolves surety.)] 

[6] ri appointed gcmiasta in Government treasury 
— B undertaking to make good any loss due to 
negligence or misconduct — Bond to enure during A*® 
service—B to remain responsible for defalcation dis- 
covered within one year of resignation or 
—Subsequently Government abolishing A*$ post — A 
continuing as treasurer’s servant — Security bond held 
was wide enough to cover circumstances — Change in A*s 
position held was not material so as to absolve B from 
liability. ‘(Vol 18) 1931 Oudh 426(429); 7 Luck 226(DB). 

[7] If there is a substantial alteration in the contract 
even if there is no actual prejudice to the surety which 
can be shown to^xist, the surety will be discharged aa 
neither the Court nor the jury will go into the question 
whether there has been any actual prejudice or not. 
The surety is the sole judge as to whether he will con- 
tinue to remain liable on the new contract or not. (Vol 
19) 1932 Bom 168 (171) ; 56 Bom 101 (DB). 

[8] Surety bond in favour of Court guaranteeing per- 
formance of decree that may be passed against debtor 
in suit by creditor— Ss. 133 to 139 do not apply but the 
principles thereof do. (Vol 31>1944 Mad 390 (396, 89T) 

: I L R (1944) Mad 708 (D B) ® (Vol 26) 1939 Bom 23 

/JeP ^ ® 22) 1^85 Hag 

268 (263, 264) ; 31 Nag L R (Sup) 83 (DB). 



[s, ml 


laEE lifDIAK] CONTBACa: ACT, 1S72 


2i 


Section 133 (contd.) 

[9] Where the Court in whose favour the surety bond 
’3 executed is not responsible for any change in the 
-situation of surety, he is not entitled to ask the Court to 
ielieve him of his obligation under the bond on the 
ground that the decree-holder has arrived at certain 
arrangements with the principal judgment-debtor* (Vol 
•32) 19$5 Nag 268 (263, 264) : 31 Nag L E (Sup) 88 
tDB). 

[10] Section IBS provides only for a particular ease 
of variance, namely, where the contract of guarantee 
contemplates a series of transactions extending over a 
period of time. It does not apply to a variance made in 
the case of a contract consisting of a single transaction. 
(Yol 19) 1932 Bom 168 (174) : 5G Bom 101 (DB). 

[11] Section 133 cannot operate to alter the primary 
law of the contract of guarantee that the promisee 
must show performance before he can hold the promisor 
to bis promise. (Vol 22) 1935 P C 21 (26) : 62 Ind App 
23 : 59 Bom 180 (PC). 

2. Variation operating as discharge. — [1] Surety 
tor honesty of Municipal Tax Collector — Son of Tax 
Collector collecting taxes with consent of Municipal 
authorities without notice to surety — Surety is not 
liable for defalcation by ^on. (Vol 26) 1938 Bang 126 
;i27). 

[2] Security bonds weie executed by sureties during 
pendency of a suit against their principal debtors. 
During pefidency of execution proceedings the judg- 
ment-debtor went up in ax^peal and execution was stay- 
ed on offering fresh securities for the decretal amount, 
Meldt that the old sureties were materially prejudiced 
and honce they ware discharged. (Tol 26) 1939 Bom 93 
(26) : ILK (1988) Bom 794 (DB), 

[3] A executed surety bond at X — Case transferred 
to Y where another surety executed bond for same ac- 
cused without A’s knowledge or consent — A, held, was 
discharged. (Yol 21) 1934 Sind 152 (164) : 36 Cii L 
•Tout 216 (BB). 

[4] Plaintiff appointing defendant 1 as sub-agent to 
sell goods on certain terms— Defendant 2 standing as 
surety — Express waiver of all or any of his rights as 
surety which may be inconsistent at any time and 
guarantee not to be revoked at any time during the em- 
ployment of the sub-agent — Variation of the terms 
without the knowledge of the surety — Surety is dis- 
charged as to transactions subsequent to variation* (Yol 
a) 1921 Bom 164 (165) ; 45 Bom 157 (DB). 

[6] Surety for instalments on strength of property 
attached before judgment— Permission for private alie- 
nation given after decree is variance. (Yol 11) 1924 Lah 
194(194). 

[6] Cr^itor corresponding with or granting time to 
debtor without surety’s consent — Surety is relieved of 
liability, (Yol 81} 1944 Mad 396 (397) ; I L R (1944) 
Mad 708 (DB). 

[7] If a consent decree is passed without the know- 
ledge and consent of surety, the surety is discharged. 
(Vol 13) 1926 Cal 818 (818), 

[8] Surety for appearance of defendant in Court — 
Plaint returned for presentation to proper Court — 
Surety Is discharged. (Yol 26) 1989 Mad 933 (984). 

[9] Becelver appointed under consent order — ^Security 

bond— Default in carrying out duties of receiver as en- 
joined on him by consent order — Power to substitute 
another receiver on default — Giving time to defaulter* 
receiver absolves surety. (Yol 23) 1936 Had 676-{580) 
(BB). ^ 

{10] Partners starting business on certain capital 
with a stipulation to dissolve partnership when loss 
occurs— Surety for one partner guaranteeing partner’s 


share In — When losses actually occurred, changes 
and additions made in business thus changing its 
character and constituting breaches and variations in 
contract of suretyship — Surety is not liable for losses in 
now business. (Vol 26) 1939 Lah 193 (194) (DB). 

[11] Sub-agency— Change in terms as to remunera- 
tion of sub-agent in vaiiance of contract — There is 
variation of contract with sub-agent (principal debtor). 
(Yol 8) 1921 Bom 164 (165) : 45 Bom 157 (DB). 

3. Variation not operating as discharge. — [1] 
Agreement to buy a certain quantity o! cotton at a cer- 
tain rate and time — Defendant guaranteeing the per- 
formance of it — Subsequent agreement by plaintiff to 
sell same cotton at a higher rate — Suit by plaintiff 
against surety for recovery oi difference between the 
two rates— Surety is not discharged as the first contract 
is not lesemded by the second. (Yol 7) 1920 Bom 78 

[2] Compromise of a suit for a recovery of a debt the 
terms whereof are that the debt should be paid in in-' 
stalmcnts and attachment to continue till the terms had 
been complied with — A standing surety for deiendanfe’b 
performance of bis pait — Order of Court giving Ju%-. 
ment-debtor liberty to sell attached property — This 
order is not a variation of the contract and the surety 
is not discharged. (Yol 11) 1921 Lah 211 (212) (DB). 

[3] A breach of contract is not a variation and 
hence a breach of contract between the principal anci 
the creditor does not in any way discharge the surety 
although the creditor has not enforced any remedy 
against the principal, (1909) 36 Cal 626 (627, 628) 

[4] Contract of guarantee by defendant with plaintiff 

Bank to extent of Hs. 3,00,000 — Bank opening second 
account with principal debtor on deposit of Ks. 20,000 
without consent and knowledge of defendant. Heldt 
guarantee was not discharged. (Vol 4) 1917 Cal 537 (541, 
644) (SB). e. V / V , 

[5] Where a promissory note recited a consideration 
of Bs. 3,000 but only Ks. 1,000 were paid in cash, 
Bs. 1,700 being due on old dealing and Bs. 300 being 
set-off for interest in advance : S’ eld that there was no 
variation of the contract which could exonerate the 
surety. (Vol 22) 1935 Mad 748 (760). 

[6] Where a surety bond is given to the Court an al- 
teration in the judgment-debtor’s position by the act of 
third party does not render the bond unenforceable as 
S. 133 does not apply in such circumstances. (Vol 23) 
1936 Lah 470 (471), 

[7] A surety giving security under 0. 36, B, 5, Civil 
B. 0. for property to be attached before judgment con- 
tinues to be liable though the suit is decreed by award 
of arbitrators. (Yo 5) 1918 Sind 53 (2) (54) : 11 Sind 
L R 122 (DB). 

[8] A surety for due payment of instalments by the 
judgmeat-debtor is not discharged where the judgment- 
debtor offers to come to terms and the decree-holder 
does not accept them within the time fixed by the 
judgment-debtor. The belated acceptance by the decree- 
holder does not amount to a variance. (’04) 1 All L Jour 
88 (39). 

[9] Surety for securing stay of execution is not dis- 
charged from liability by the agreement entered into 
between the decree-holder and the judgment-debtor, 
without surety’s consent, by which interest was increased 
and - further time was granted to judgment-debtor. 
(Yol 12) 1925 Lah 552 (555). 

[10] It cannot be laid down as broad proposition of 
law that the mere fact that a decree happens to be a 
consent decree it discharges from liability a surety who 
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184. The surety is discliBi^ed by any contract between the creditor and the principal debtor, 
Discharge 0 / surety by by which the principal debtor is released, or by any act or omissioD 
r^se or Aiseharge of of the creditor, the legal consequence of which is the discharge of the 
principal debtor. principal debtor. 

IlkiBtraUons. 

(a) A gives a guarantee to G for goods to lie supplied by 0 to B, C supplies goods to B, and afterwards B 
becomes embarrassed, and contraets with his creditors (including 0) to assign to them bis property in consideration 
of their r^easing him from their demands* Here B is released from bis debt by the contract with C, and A is» 
discharged from his suretyship. 

(b) A contracts with B to grow a crop of indigo on A"s land, and to deliver it to B at a fixed rate and 0 
guarantees A*s performance of this contract. B diverts a stream of water which is necessary for irrigation of A*s 
land, and thereby prevents him from raising the indigo. C is no longer liable on his guarantee. 

(cj A contracts with B for a fixed price to build a house for B within a stipulated time, B supplying the 
necessary timber. 0 guarantees A^s performance of the contract. B omits to supply the timber. 0 is discharged 
from bis suretyship. 


Section 133 (mtide) 

had guaranteed payment by the defendant of the sum 
that might be decreed. (Yol 19) 1932 Cal 858 (861, 868); 
59 Cal 1450 (DB). 

[11] Charging interest higher than 7 per cent, by 
any bank rendered illegal — Without guarantor’s per- 
mission bank charging interest at 8 per cent, — ^Indebted- 
ness under guaranty in respect of principal is not 
afiected. (Yol 5) 1918 P C 210 (212) (PC). 

[12] The execution of a new surety bond in respect 
of the same accused executed at X does not of its own 
force discharge the bond which had previously been 
executed by another person at F, (Yol 21) 1934 Sind 
152 (163, 164) ; 36 On L Jour 216 (DB). 

[13] Tadast executed by principal promising to pay 
on certain date does not vary tbe liability of surety in 
respect of a pronote payable on demand. (’34) 1934 
Mad W N 841 (344) (DB). 

SECTION 134 « Synopsis 

1. Scope of the section. 

2. **Any act ox omission of the creditor.” 

3. Omission to sue principal within limitation — 
Effect. 

1. Scope of the section, — [1] Section 134, Con- 
tract Act, presupposes the existence of a contract of 
guarantee, to which the creditor and the surety, if not 
also the debtor, are parties. The liability of the surety 
arises from an undertaking given by him to the creditor 
in consideration of something done by the latter. 
Where, therefore, there is no contract between the 
surety and creditor and a security bond is executed by 
the surety at the instance of the debtor and in pursu- 
ance of orders of the Oourt granting stay of execution, 
the creditors are not parties to the contract of guarantee, 
even if they are empowered under the bond to enforce 
it. In such circumstances, S. 134 does not apply. 
(Yol 23) 1936 All 649 (662) (DB). 

[2] Belative of Judgment-debtor offering cheque to 
decree-holder in satisfaction of his claim — ^Belative held 
not a surety for judgment-debtor Eelative stopping 
payment of obegne Decree-holder held has an inde- 
pendent cause of action against xri;atiY6--Belative, held 
cannot take advantage of 8, i34, Ck)ntrac6 Act. (Yol 28) 
1941 Pesh 6 (7) (DB). 

[3] When a surely executes a subsequent note in 
discharge of the first note, the principal debtor Is dis- 
charged, and under S. 134 of the Contract Act, the co- 
sureties are also discharged from liability. The debt 
under the subsequent promissory note is quite a new 
transaction and a cp-surety who is ignorant of it, can- 
not be made liable without his consent to make contri- 
bution. (Yol 9) 1922 Mad 119 (119) (DB), 

[4] Decree passed against both- surety and principal 
debtor by which rights and liabihties of surety were 
xeplaced by those created by decree — - Before Debt Con- 


ciliation Board creditor released principal — Surety noi 
absolved— S. 134 does not apply, (*89) 1939 Nag L Jour 
402 (402, 403). 

2. **Any act or omission of the creditor.” — 

[1] Discharge of debtor without the consent of the 
surety destroys the liability of the surety though he had 
signed as a co-executant where the creditor knew that 
he was a surety. (Yol 11) 1924 Bang 360 (360). 

[2] Section 134 discharges surety if legal consequence 
of creditor’s act discharges debtor. (Yol 26) 1939 P C 
110 (113, 114) : 66 Ind App 198 ; 1939 Bang L B 368 
(PC). 

[3] Where in a suit against principal debtors and the 
surety, the names of the original debtors are struck out 
upon an application by tbe creditor, tbe only result is to- 
preclude the bringing by the creditor of a fresh suit in 
respect of the subject-matter against tlflm, and is not to 
release or discharge the principal debt, (Yol 26) 1988 
P C 110 (111, 114) : 1939 Bang Ii B 358 ; 66 Ind App 
198 (PC). ((Yol 24) 1937 Bang 302, Beversed.) 

[4] When a person institutes a suit against both the 
principal and his sureties, and subsequently waives his 
claim against the principal, the sureties are also dis- 
charged from their liabilities. (’02) 1 Low Bur Bui 160 
(160) ©(Yol 4) 1917 Lah 194 (196) 6&(’13) 20 Ind Cas 
189 (190) (DB) (Low Bur), (Where forbearance contem- 
plated in B. 134 does not extend to actual waiver which 
has the efiect of discharging the principal, forbearance 
is something short of waiver.) 

[6] Belease of principal debtor expressly reserving 
xigh^ against surety does not absolve surety. (Yol 2()) 
1933 Mad 809 (311) ; 66 Mad 625 (DB) 'J'lYol 17) 1930 
Lah 812 (813) *(Yol 7) 1920 Mad 216 (217) (DB). 

[6] Creditor proceeding against surety first but not 
absolving principal debtor — ^Surety is not discharged as 
the principal is not discharged thereby. (Yol 13) 1926 
Bom 466 (466) (DB). 

[7] Failure of creditor to serve summons on debtor 
would enable Court to dismiss the suit against debtor; 
but that reason does not free the surety from his liabi- 
lity as such. (’90) 14 Bom 267 (269) (DB) ®(Vol 24) 
1937 Bang 72 (73) : 14 Bang 594 ®«(Yol 1) 1914 Bom 
242 (242) ; 39 Bom 62 (DB) ®(T2) 8 Nag L R 188 
(189), 

[But see (Yol 6) 1918 Upp Bur 1 (2) ; 3 Upp Bur 
Bui 62.] 

[8] A suit may be maintained against the surety 
though the principal has not been sued. (Yol 6) 1919 
Lah 450 (467) ; 1918 Pun Be No. 91 (DB) ®(Vol 12) 
1925 Sind 164 (166) : 19 Smd L B 237. (But his liabi- 
lity to pay future interest merges in the preliminary 
decree.) ®'(Yol 6) 1919 Sind 103 (103) : 13 Sind L B 92 
(DB). 

[9] It is always open to a creditor to pursue his 
remedy against one of the debtors and forbearance to 
sue the others does not bring the ease within 13s. 184 
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m^lrnge of surety when ^86. A contraoi between the cieditor and the pEineipal debtor, by 
creditor comvounds with, which the creditor makes a composition with, or promises to give time 
<3im time to, or agrees not to, or not to sue, the principal debtor, discharges the surety, unless the 
to szie, 'principal dehtor* surety assents to such contract. 


Section 134 (eontd,) 

and 189 of the Contract Act. (Yol 14) 1927 Lab 396 
(397). 

[10] Abatement of suit as against principal debtor 
owing to his death dorlng pendency of suit does not 
discharge surety. {Vol 19} 1982 Lah 419 (420) : 13 Lah 
817 (DB), 

[But see (Vol 15} 1928 Lah 246 (247).] 

[11] The legal consequence of the creditor’s act in 
taking over the debtor’s estate is to discharge the ptin • 
oipal debtor. (Vol 10) 1923 Mad 340 (341) (DB). 

[12] Mortgage by A in favour of G — K standing 
surety — A adjudicated insolvent — Sale of mortgaged 
property by Keceiver— Only part payment made to G — 
Eeoeiver keeping balance as commission — Suit by G for 
balance against A and K — Claim against A given up — 
G can proceed against K — S. 134 does not apply. 
{Vol 22) 1935 Lah 906 (907). 

[13] Where the original agreement is void, as in the 
case of a minor’s contract, the surety is liable as prin- 
aipal debtor and is not discharged by the creditor with- 
drawing his claim against the debtor or his legal 
representative after his death. (Vol 3) 1916 Lah 376 
(377) ; 1916 Pun Be No. 54. 

[14] Drawee of Jzundi relieved of obligation — Drawer 
is also relieved. (Vol 23) 1936 Nag 260 (262) : I L B 
(1939) Nag 601. 

[15] Wife depositing shares as collateral security for 
liability of company in which husband was principal 
share-holder — Company going into liquidation— Creditor 
taking company’s property in full satisfaction of his 
dues — Wife induced to sign a letter continuing shares 
to be security for advances — Wife subsequently induced 
to give fresh guarantee of indebtedness, misrepresenting 
that she was still liable as surety. Held that prin- 
uipai debt having been discharged the wife was absolved 
from aU HabUity. (Vol 21) 1934 P 0 210 (218) (P 0). 

[16] A surety is not discharged by the discharge of 
the principal debtor by operation of law. (Vol 29) 1942 
Mad 145 (146) (DB). (Therefore, when a new statutory 
provision (e. g., Madras Agricutlurists’ Belief Act) has 
had the e^ect of granting a partial discharge to the 
principal debtor and the creditor has taken no part in 
releasing the principal debtor from his liability the 
remedy of the creditor against the guaratitor will not 
he affected. Hence the relief as against the guarantor 
should not he restricted to the amount of the debt as 
scaled down in the Act.) 

[17] Composition between principal and creditor dis- 
charging principal — Surety expressly contracting to 
remain liable even after the prinoipars discharge is not 
absolved. (Vol 27) 1940 Mad 437 (438) : I L B (1940) 
Mad 757 (DB). 

[18J Decree gainst principal and surety passed — 
Surety becomes joint judgment-debtor — ^He cannot plead 
acts of creditor to discharge his liability as surety. 
(Vol 31) 1944 Mad 423 (423). 

3. Omission to sue principal within limitation 
— Effect. — [1] Section 134, Contract Act, applies 
where there is either a release or a discharge of the 
principal debtor. The section intends that the act or 
omission of the creditor should be something in the 
nature of a breach of the contract on his pait— The 
lailuxe of the creditor to bring a suit within the 
period of limitation against the principal debtor is not 
an act ox omission of the nature contmplated by that 


section. (Vol 22) 1935 Lah 729 (732): 16 Lah 767 (DB) 
(Vol 19) 1932 All 610 (612) ; 54 All 1007 (DB). 

[2] Omission oforeditor to sue the principal within the 
period of limitation does not discharge the surety. (1910) 
33 Mad 308 (310) (DB) •$•(*41) 1941 Oudh W N473 (474)© 
(*39) 1939 Nag L Jour 402 (403). (When a creditor ex- 
pressly reserves a right against the surety to proceed for 
the debt, the surety cannot say that he is discharged on 
account of creditor’s remedy being barred against the 
principal debtor.) ® (1935) 1936 All W B 492 (493). 
(When a surety agrees with creditor to pay, uncondi- 
tionally, the sum borrowed by the debtor, specially, he 
creates the relation of creditor and debtor between the 
creditor and himself, and when he is sued on that, the 
pleas that creditor’s remedy against the debtor is barred 
cannot absolve surety from liability.) (Vol 16) 1929- 
Nag 145 (148) : 26 Nag L R 74 (DB). ® (Vol 14) 1927 
Lah 396 (397) •$• (Vol 11) 1924 Nag 411 (412) ; 20 Nag 
L R 140 •$• (1883) 7 Bom 146 (148, 149) (DB). (Sec- 
tion 134 of the Contract Act is qualified by S. 137 of 
the Act.)® (1880-81) 5 Bom 647 (659) (DB). 

[But see (Vol 23) 1936 Pesh 20 (22) (DB) ® (Vol 17) 
1930 All 880 (382) (DB) ® (’30) 1930 All L Jour 1084 
{1084, 1085) ® (Vol 15) 1928 All 46 (49) : 50 All 211 
(DB) ® (1906) 2 Nag L R 42 (43, 44) •© (1902) 24 AE 
504 (508, 509, 510) (DB) ® (’96) 1896 Upp Bur Rul 308 
(810) ® (1889) 11 All 810 (311,- 314) (DB).] 

[8] As for S. 20, Limitation Act, the liabilities of 
the principal debtor and surety are distinct, though their 
liabilities arise out of the same transaction. If the 
surety has made certain payments and endorsements 
on the bond on which the suit is based, he is liable even 
if 'remedy against the debtor is barr^ by Limitation 
Act. {Vol 19) 1932 Bang 88 (88,* 89) ; 10 Bang 398. 

SECTION 135 — Synopsis 

1. Applicability. 

2. Composition. 

8* Extension of time. 

4. Assent of surety. 

1, Applicability. — [1] The principles underlying 
Ss. 133 iq 141 apply to surety bonds executed in favour 
of Courts though the sections are not themselves ap- 
plicable. (Vol 31) 1944 Lah 428 .(431, 432) (DB) ® 
(Vol 26) 1939 Bom 23(25): ILB (1938) Bom 794 (DB)® 
(Vol 20) 1933 Mad 309 (310) ; 56 Mad 625 (DB), (Bond 
for restitution of execution.) 

[But see (Vol 14) 1927 Lah 836 (336). (Section 136- 
has no application to surety bond executed under S* 55 
(4), Civil P. 0., such a bond being in favour of Court.)® 
(Vol 7) 1920 Mad 356 (356): 43 Mad 272 (DB). (Section 
does not apply to surety under 0. 38, B. 3, CivU P. C.)] 

[2] Surety for appearance of judgment-debtor — 
Decree-holder giving time to judgment- debtor — ^Whether 
surety is discharged or not depends on discretion of 
Court, such a bond being in power of Court, (Vol 17) 
1980 Lah 896 (897). 

[See also (Vol 20) 1933 Cal 337 (838) (DB). (Surety 
executing bond for appearance of judgment-debtor — 
Judgment-debtor appearing and paying part of decree- 
debt — Acceptance by decree-holder’s pleader — Surety’s 
liability ceases on principle of S. 136).] 

/[d] Auction-puichaser at execution allowed to with- 
draw deposit on furnishing security to re-deposit when 
asked — Surety bond excamted-^Auction-purchaser asked 
to re-de 3 ?osit— Time asked ™ Decree-holder not object- 
ing— Time granted, but order reviewed and surety asked 
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Section 135 i t. . a iv t. ^ 

to deposit amoant— Surety held not absolved, the bond 
Ijeing in favour of tlic Court and the consent of jieotee- 
bolder, therefore, being immaterial. (To! S5) 19S8 Lah 

^*^r 4 |f'sab-broljeragG eontiaet' on behalf of broker to 
introduce constituents is not contract of guarantee but 
one of indemnity— Broker can compromise without sub- 
Kr*8 consent. (Vol 27) 1940 Bom 315 (317) : I L H 

<1940) Bom 562 (DB). . . . , 

[6] Person executing a promissory note sointly with 
■another binding himself jointly and severally, cannot 
plead that he was surety for the other and take advan- 
tage of S. 135 unless he brings himself under the defini- 
tion of surety given in S. 126 and is a party to contract 
of guarantee. (Tol 30) 1943 Mad 216 (217) (DB). 

2. Composition. — [1] Sections 134 and 135 apply 
to private cQinposition behind back of surety— Principle 
of these sections does not apply to composition after 
notice to surety and accepted by Court— In such case, it 
becomes act of the Court. (Yol 8) 1921 Mad 236 (242) ; 
44 Mad 381 (DB). ..... . , 

[21 Creditor accepting composition during insolvency 
after part payment by surety — Surely is 
refund. (Vol 8) 1921 Mad 236 (239) : 44 Mad 881 (DB). 

[3] Composition between principal and creditor dis- 
charging principal — Surety expressly contracting to 
remain liable even after principal is discharged, is not 
absolved. (Vol 27) 1940 Mad 437 (438) ; ILB (1940) Mad 

^^[4] Surety for amount which may be decreed by 
<k>urt- Maximum liability fixed at Bs. 600 — Plaintiff in 
snit claiming Eg. 3000 — Parties to suit compromising 
and agreeing to definite sum of Bs, 960 — Surety held 
discharged. (Yol 19) 1932 Pat 313 (315) : 11 Pat 590 
(DB). 

f6] Adjustment materially altering decree, though 
not certified, discharges the surety. (Yol 80) 1943 Bom 
246 (249) : I L B (1943) Bom 382. 

[6] Where the plaintiff as the endorsee of a promis- 
gory note sues the maker of it, and the latter pleads 
that the plaintifi knew that the note was an accom- 
modation note made for the benefit of the acceptor and 
that the plaintiff, after the note fell due, took a mort- 
gage from the principal debtor, viz., the acceptor, and 
gave him time, these facts if found true, would be suSS- 
cient to discharge the maker from liability. (1890) 13 
Mad 172 (177). 

[7] Consent decree without surety’s consent or know- 
ledge discharges surety. (Yol 18) 1926 Cal 818 (818). 

[8] Surety agreeing to pay decretal amount as 
decreed in suit after contest— Suit compromised and 
decreed on basis of award— Surety is discharged. (Yol 
16) 1928 Cal 177 (178) : 56 Cal 91 (DB). 

[9] Surety for performance of decree that may bo 
pass^— Compromise of suit not explicitly or implioitiy 
excluded from scope of surety bond— Bowu /idscompro- 
naise of suit between creditor and principal debtor does 
not discharge surety. (Yol 18) 1981 Bom 56 (56) : 65 
Bom 97 (DB). 

[10] Suit compromised — Compromise not contem- 
plated by surety for defendant and prejudicial to his 
interest— Surety is discharged. (Yol 17) 1930 Bom 122 
(124) ; 54 Bom 118 (DB). 

3. Extension of time. — [1] Where a creditor ex- 
tends time for the payment of debt, without surety’s 
consent, the surety is discharged. (Yol 2) 1915 Dow Bur 
62 (62)^(1929) 120 Ind Caa 552 (552) (All). 

[2] Defence by surety that cr^itor gave time to tbe 
principal debtor without his consent, contemplates a 
subsequent contract between a creditor and the prin- 
.clpal debtor whereby time originally fixed is subsequent- 
ly extended. (Yol 16) 1929 AU 664 (665) (DB). 


[3] Grant of time to principal debtor discharges 
surety only if creditor cannot sue before extended time 
expires. (Vol 20) 1933 Mad 756 (759) ; 57 Mad 
398 (DB). 

[4] Stipulation in surety bond that surety was not to 
be discharged by any dealings between creditor and 
principal debtor— Surety is not in any way relieved by 
time given to principal debtor without bis knowledge or 
concurrence. (1901) 23 All 137 (146, 147) : 27 Ind App 
168 (PC). 

[5] Money decree against debtors and sureties — 
Debtors allowed time, thus increasing interest and bur- 
den on sureties — Decree-holder not entitled to interest 
after time when he might and ought to have put up 
property for sale. (1879) 4 Cal 381 (336, 336) (PC). 

[6] When the payment of only a portion of a 
guaranteed debt is allowed to be postponed, tbe dis- 
charge of the surety extends only to such poifcion and 
not to the rest of the liabilities with regard to which he 
is not prejudiced. (1913) 14 Mad L Tim 249 (253) (DB). 

[7] Section 186 does not apply to claims which have 
been decreed. Diability of surety is not discharged by 
the decree-holder’s giving time to principal judgment- 
debtor. (1906) 9 Oudh Cas 28 (28, 29). 

[8] Court and not decree-holder granting time to 
judgment^debtor to pay by adjourning case from time 
to time in spite of decree-holder’s opposition— Surety is 
not discharged — Surety acquiescing in orders of Court 
cannot say that time was granted without his consent. 
(Yol 31) 1944 Nag 277 (277). 

[9] Striking of balance by principal debtor unsigned 
by surety does not discharge surety, inasmuch as while 
it extended time and privileges to the creditor, it did 
not confer any benefit on principal debtor. (Yol 18) 1931 
Dah 627 (627) (DB). 

[10] Creditor granting time to the debtor and allow- 
ing instalments without surety’s consent— Surety is dis- 
charged from liability. (Yol 31) 3944 Lah 428 (430) 
(DB). 

[11] Consent order — Instalmentb or giving time to 
principal debtor — Surety is discharged 'unless it is ex- 
pressly provided to proceed against surety, (Yol 20) 
1938 Mad 309 (810) : 56 Mad 626 (DB). 

[12] The question as to whether an advance of in- 
terest operates as giving time to the principal debtor is 
a mixed question of law and fact. As a rule acceptance 
of interest in advance by creditor operates as giving 
time to principal debtor and consequently as a discharge 
to the surety. (1879) 4 Cal 132 (134) (DB). 

[IS] Drawer of hundi paying interest to holder in 
order to obtain time for payment — Liability of accom- 
modation acceptor depends on whether he knew of and 
consented to the arrangement. (1881) 6 Gal 241 (242) 
(PC). 

[14] The mere taking of additional security will not 
discharge the surety, but the surety will be discharged 
if, along with the taking of additional security, there is 
an express or implied contract to give time to the deb- 
tor. (Vol 20) 1933 Mad 766 (758) ; 57 Mad 398 (DB). 

[15] A mere agreement between the creditor and the 
principal debtor, by which the creditor promised to give 
time to the principal debtor does not discharge the 
surety under 3. 135, unless the agreement amounts to a 
contract, 1. e,, at the instance of tbe debtors. Where, 
therefore, there is no consideration to an agreement of 
the above nature, surety is not discharged by reason of 
the forbearance of the creditor to realise the instalments 
payable by the principal debtor. (1900) 22 All 351 (352) 
(DB)®(Vol 23) 1936 Pesh 80 (80. 81} *(Vol 20) 1933 
Sind 311 (312). (Mere gratuitous agreement to give time 
does not discharge surety.) 

[But see (1913) 14 Mad D Tim 249 (263) (DB). 
(When surety is prejudiced by the grant of time to the 


£SS. 136-187] 


[THE INDIAN] GONTEACI ACT, 1872 


206 £! 


Ewety not discTiarged 180. Where a contract to give time to the principal debtor is made 

by *be creditor with a third person, and not with the principal debtor, 

mita persofi to give tiniB to * * 

principal debtor. the Surety is not discharged. 

llluetration* 

C, the holder of an overdue bill of exchange drawn by A as surety for B, and accepted by B, contracts with 
M to give time to B. 4 is not discharged. 

Creditor's forbearance 137, Mere forbearance on the part of the creditor to sue the principal 

to sue does not discharge debtor, or to enforce any other remedy against him, does not, in the absence 
of any provision in the guarantee to the contrary, discharge the surety. 
Illustration. 

B owes to C a debt guaranteed by A. The debt becomes payable. 0 does not sue B for a year after the debt 
has become payable. A is not discharged from his suretyship. 


Section 135 (contd.) 

principal debtor, it is immaterial under the Indian Law 
whether the agreement for grant of time is or is not 
backed by consideration.)] 

[16] Surety’s liability does not come to an end if the 
creditor gives time to the principal debtor in considera- 
tion of part payment of the debt by the latter. (Vol 1) 
1914 Mad 117 (117).> 

[17] An acknowledgment by the principal debtor 
does not save limitation against the surety unless it is 
shown that the latter allowed himself to be represented 
by the person who made the payment. (Vol 18) 1931 
Lah 691 (694) : 13 Lab 240. 

[18] Entering into an agreement with a principal 
debtor granting him time will not discharge the surety 
if the right against the surety is reserved. This principle 
is applicable to all negotiable instruments even though 
S. 139 of the Negotiable Instruments Act provides for 
such reservation only in the case of bills of exchange. 
(Vol 21) 1934 Mad 75 (78) : 57 Mad 482 (DB). 

4. Assent of surety, — [1] Principle that the 
rights of surety are not to be interfered with without 
his consent, ought to be applied even to a ease not 
governed by Contract Act. (Vol 26) 1939 Bom 23 (25) : 
I L E (1938) Bom 794 (DB). 

[2] Where the surety acquiesces in an order of Court 
granting time to judgment-debtor to pay, it cannot be 
said that time was granted without surety’s consent. 
(Vol 31) 1944 Nag 277 (277). 

[3] Arrangement with creditor on behalf of surety 
by agent authorized or authority subsequently ratified 
— Arrangement is binding on surety none the less when 
agent is principal debtor — No direct notice to surety is 
necessary — Surety is not discharged from his liability. 
(Vol 16) 1929 P C 273 (279) (PC). 

Section 137 — Note 1 

[1] Mere forbearance to sue the principal debtor or 
to enforce any other remedy against him does not, in 
the absencjB of any provision in the guarantee to the 
contrary, discharge the surety. (Vol 6) 1918 P 0 226 
(228) (PC) (Vol 7) 1920 Lah 80 (84) : 1 Lah 262 
<DB). 

[2] The fact that the creditor has not sued the 
p^oipal debtor and exhausted the remedies against 
him is no defence to an action against the surety. 
There is no rule of law that a creditor cannot proceed 
against the surety unless he has first exhausted his 
remedies against the debtor. (Vol 22) 1936 Mad 748 
(749) «®{Vol 4) 1917 Mad 101 (101, 102) (DB) 4»C69) 6 
Bom H C E 241 (242) (DB). 

[3] Principal debtor and surety — Mortgage decrees 
obtained by prior and^ subsequent mortgagees — Subse- 
quent mortgagee not immediately executing decree but 
waiting for execution by prior mortgagee^ Sale not suffi- 
cient even to satisfy prior mortgagee — Subsequent mort- 
gagee then proceeding to execute decree against surety; 
Meld, that failure by subsequent mortgagee to pro- 


ceed against principal debtor did not discharge surety. 
(Vol 22) 1935 Oudh 260 (262) (DB). 

[4] Debtor asking creditor for time to pay the instal- 
ments payable by him — Creditor agreeing provided there 
is no legal impediment in granting time ; Held^ a mete 
agreement between the creditor and the principal debtor 
does not discharge the surety unless the agreement 
amounts to a contract — In this case the agreement 
amounted to a mere gratuitous forbearance on the part 
of the creditor within S. 137. (1900) 22 All 351 (352) 
(DB). 

[5] Where E supplied goods to employees of M who 
was surety for his employees, a statement by K that he 
did not intend to file a suit against the employees does 
not amount to waiver of claim so as to discharge M 
from liability nor does it take the case out of S. 137. 
(Vol 16) 1929 Bang 187 (187). 

[6] Decree-holder agreeing to accept payment by 
instalments of decretal amount in execution of decree — 
Certain person standing surety to the effect that in case 
of default in instalments the whole amount was payable 
with interest within certain timo — Default by judgment- 
debtor — Decree-holder failing to execute decree which 
becomes time-barred — He then sued surety for amount : 
Held, that as the bond laid down the period within 
which decree-holder had to execute his decree in case 
of default, his action in not doing so was much more 
serious than “mere forbearance” in favour of his debtors, 
and hence his suit was to be dismissed, (’86) 8 All 259 
(261) (DB). 

[7] A failure to sue the principal debtor until recovery 
is barred by the statute of limitation does not operate 
as a discharge of the surety. (Vol 26} 1939 B C 110 

K ; 66 Ind App 198 : I L E (1939) Bang 358 (PC). 

er.) 3«(’41) 1941 All W E (CC) 123 (124) €&(Vol 19) 
1932 Lah 419 (420) : 13 Lah 817 (DB). 

[But see (Vol 23) 1936 All 549 (552) (DB) •$<(Vol 23) 
1936 Pesh 20 (22) (DB) >I-(’02) 24 All 504 (510) (DB) 
4»(’89) 11 All 310 (313) (DB).] 

[8] Plaintiff suing surety along with debtor — Debtor 
not alive at the time of institution of suit — Failure on 
part of plaintiff to substitute debtor’s legal representative 
within time thus allowing claim against debtor to become 
time-barred : Held^ that surety was not discharged as 
suit against him was instituted within time and for- 
bearance by creditor to enforce remedy against debtor 
did not discharge surety. (’86) 12 Cal 830 (332, 333) 
(DB). 

[9] The fact that a person forbears to sue the moment 
the debt becomes due, at the request of the debtors, does 
not amount to a promise to give time to the debtors so 
as to discharge the surety. (Vol 23) 1936 Pesh 80 
(80, 81). 

[10] The abatement of an appeal as against the prin- 
cipal debtor does not necessarily imply that the debt 
payable by him is extinguished or discharged — The 
liability of the surety continues In spite of the abate- 
ment. (Vol 7) 1920 Oudh 75 (75). 
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138. Where there are eo-sureties, a release hy the creditor of one of them does not discharge 
sa,ease of one cosurety the others; neither does it free the surety so released from his respon- 

does not discharge others, sibility to the other sureties.®” 

[a] See S. 44. 

139. If the creditor does any act which is inconsistent with the rights of the surety, or 
maeharge of surety by creditor's omits to do any act which his duty to the surety requires him te 

net oromismn impai 9 ing suretfs do, and the eventual remedy of the surety himself against the 
eventual remedy^ principal debtor is thereby impaired, the surety is discharged. 


IllmtrationSs 


(a) B contracts to build a ship for C for a given sum, to be paid by instalments as the work reaches eertaiia 
stages. A becomes surety to 0 for B*s due peformance of Ihe contract. C, without the knowledge of A, prepays to 
JB the last two instalments. A is discharged by this prepayment. 

(b) 0 lends money to JB on the security of a joint and several promissory note made in C*s favour by JS, and 
by A, as surety for B, together with a bill of sale of JB’s furniture, which gives power to C to sell the furniture, 
and apply the proceeds in discharge of the note. Subsequently, G sells the furniture, but, owing to his misconduct 
and wilful negligence, only a small price is realized, A is discharged from liability on the note.» 

(o) A puts M as apprentice to 5, and gives a guarantee to B for M"s fidelity. B promises on his part that he* 
will at least once a month, see M make up the cash. B omits to see this done as promised, and ikf embezzles. 
A is not liable to B on his guarantee. 


SECTION 139 — Note 1 

[1] Section 139 only applies where eventual remedy 
of surety against debtor is impaired — Suit against prin- 
cipal debtors withdrawn but continued against surety — 
Surety is not discharged as his remedy against the debtor 
is not impaired. (Vol26)1939P C 110 (113): 66 Ind App 
198 : 1939 Bang L E 358 (PC). (Eeversing (Vol 24) 

1937 Bang 302 (DB).) ®>(Yol 22) 1930 Lah 729 (732): 16 
Iiah 767 (DB). (Suit dismissed against principal debtor 
in default — Application for restoration of suit by creditor 
filed beyond time — Act is not sufidcient to discharge 
surety from his liability.) 

t2] To enable the surety to enforce his right against 
the principal debtor, there are two essential condifions 
(1) that the debt itself must subsist, (ii) that bis remedy 
against the principal debtor must remain unimpaired — 
Consequently, the creditor will be entitled to compel the 
surety to perform his promise only if the debt subsists 
and the surety’s remedy is unimpaired. (Vol 25) 1938 
Nag 413 (414) : I L B (1939) Nag 176. 

13] A variation of the liability undertaken or a 
departure in the terms of the bond resulting from an 
act or omission of the creditor will discharge the surety 
4 from his obligation under the bond, and it is immaterial 
whether the variation is substantial or material. (Vol 20) 

1938 Mad 422 (423) (DB). 

[See (’12) 1912 Pun L B No. 68, p. 196 (DB). (Creditor 
doing certain acts inconsistent with rights of his surety 
and omitting to do certain acts which his duty to surety 
required him to do : B[eld that surety was discharged 
from liability under S. 139 of Contract Act to the extent 


[But see (Vol 16) 1928 All 46 (49): 50 All 213 (DB).] 

[5a] See also Notes under Ss. 134 and 137. 

[6] Creditor without surety’s consent granting time 
to debtor and allowing instalments— Surety is discharged 
from liability. (Vol 31) 1944 Lab 428 (430) (DB). 

[7] A surety who has bound himself for a person’s 
doing certain things, is not discharged from his liability 
unless it is shown that the creditor has by his conduct 
either prevented the things from being done or connived 
at tbo omission or enabled the person to do what he 
ought not to have done, and that but for such conduct 
the omission would not have happened. (Vol 7) 1926 
Mad 269 (266) (DB). 

[8] Surety guaranteeing full payment with interest 
of any 'amount deposited in Bank in case Bank goes 
into liquidation — Bank going into liquidation — Creditor 
realising dividend from liquidator — Suit by creditor 
against surety for recovery of deposit with interest : 
Held that the suit was maintainable as the act of the 
creditor in getting dividend was not inconsistent with 
the rights of surety against the principal debtor — 
Surety’s liability being co-extensive with that of his 
debtors, the surety was liable to pay interest also. (Vol 9) 

, 1922 Lah 89 (90, 91) (DB). 

[9] Continuing guarantee for the honesty of a servant 
— Servant discovered dishonest during the course of 
service— Servant not dismissed but continued in service 
without the knowledge or consent of surety — Master 
cannot subsequently have recourse to surety to make 
good any loss which may arise during the subsequent 
service. (Vol 31) 1944 Lah 424 (426, 427) (DB). 


that he was deprived from recovering from principal [10] Surety binding himself to make good any loss if 
debtor amount oleamed by creditor— Surety was allowed the employee was proved to have committed embezzle- 
his costs for it was found that plaintiff’s suit against him ment — Embezzlement committed by employee — Suit 
was whoUy unjustifiable.)] against employee for amount embezzled — Suit decreed 

[4] Positive act on part of obligee to the prejudice of in part— Second suit against surety is not barred as the 
surety must be proved for surety’s discharge — Mere causes of action are different — Section 189 does not 
laebes or acquiescence on obligee’s part is not enough, apply. (’13) 11 All L Jour 689 (690). 

(Vol 26) 1938 Bang 90 (91, 92) : 1937 Bang L E 405 [li] Where a person stands surety for several defen- 
68(Vol 23) 1936 Lah 306 (306) ; 16 Lah 683 (DB), dants, but the plaintiff proceeds against one defendant 
(Surety bond executed in favour of employer by which only, the exoneration of the remaining defendants dis- 
8 standing surety for faithful discharge of duties by r, charges the surety, (Vol 7) 1920 Mad 311 (311, 312) 
an accountant — Embezzlements made by Z — Mere (DB). 

laches of employer or negligence in supervision is no [12] The opening of a second account in favohr of 
ground for discharging S from his liability.) ^ the principal debtor, whose credit has been guaranteed 

[5] A creditor’s omission to sue the principal within in respect of a previous account, without the consent and 
limitation is not an act of omission of the kind contem- knowledge of the surety, does not discharge the guarantee, 
plated by S. 184 or S. 139, whereby the surety is dis- (Vol 4) 1917 Cal 637 (641) (SB). 

ch^g^. (Vol 14) 1927 Lah 396 (397) f5<(Vol 19) 1932 [13] Where certain persons executed a surety bond 

Lah 419 (420) : 13 Lah 817 (DB). in favour of the creditors and paid an instalment but 
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140. Where a gaaranteed debt has become due, or default of the priueipal debtor to perform 
Sights of mrety on pay a guaranteed duty has taken place, the surety, upon payment or 
inent or performance* performance of all that he is liable for, is invested with all the rights 

which the creditor had against the principal debte 


Section 139 (contd.) 

subsequently some of the creditors in breach of the 
agreement sued the debtors : Heldf that the liability of 
the sureties was not extinguished because of such suits. 
(Vd 17) 1930 Lah 1029 (1033) (DB). 

[14] Where the Court obtains a security bond hypo- 
thecating immovable property to secure a proper disposal 
of money due to minors and the Court breaks the con- 
tract by acting inconsistently with the rights of the 
sureties, the sureties are thereby discharged. (Yol 22) 
1935 Lah 863 (865) (DB), 

[16] Surety for production of property under 0. 38, 
B. 5, Civil P. 0.— Compromise of suit not contemplated 
by surety and prejudicial to his rights — Passing of 
decree in terms of compromise discharges surety. (Vol 17) 
1930 Bom 122 (124) : 54 Bom 118 (BB). 

[16] Surety to produce in Court judgment-debtor on 
dismissal of appeal and in case of failure, to pay decretajl 
amount — Appeal dismissed— Failure to give notice or to 
require production of debtor — Sureties are not liable to 
pay decretal amount, (Vol 12) 1925 All 5 (6). 

[17] Surety bond executed when property of debtor 
was under attachment in execution of ex parte decree 

— Attachment withdrawn — Ex parte decree set aside 
and suit decreed on merits— Property again attached in 
execution — > Attachment released by creditor in spite of 
surety *s objection — Surety discharged to the extent of 
the property released and not absolutely under S. 139, 
(Vol 21) 1934 All 616 (616, 617). 

[Ih] Surety guaranteeing pavment of part of debt — 
Application by principal debtor to Debt Conciliation 
Board for settlement of debts — Creditor excluding debt 
guaranteed by surety from his statement of debts — 
Surety^s remedy against principal debtor is impaired 
and surety is discharged. (Vol 25) 1938 Nag 413 (415) ; 
I L B (1939) Nag 175. 

[19] Principal and surety — Discharge of surety — 
Surety undertaking to pay any amount that may be 
decreed against two defendants in a suit — Compromise 
decree passed against one defendant and suit as against 
other defendant dismissed — Surety is discharged. 
(Vol 26) 1938 Mad 422 (423) (DB). 

[20] Bills of exchange, each drawn by A upon and 
accepted by B, payable to drawer’s order and endorsed 
by drawer to a Bank — A executing conveyance of all 
property* to official trustee upon trust for the benefit 
of A*$ creditors— Deed assented to and executed by Bank 
—Deed not containing any composition with or release 
by creditors, or any covenant on their part not to sue A 

— Suit by Bank against B to recover amount payable 
under the bills; Meld that the trust deed did not impair 
the eventual remedy of B and as such he was not dis- 
charged from this suretyship under S. 139, Contract 
Act (1878) 3 Cal 174 (188, 188) (DB). 

[21] Puisne mortgagee obtaining decree absolute 
against surety and mortgagor— Mortgaged property sold 
by prior morj^agee in execution of his decree but pro- 
ceeds found insufficient to discharge his debt — Failure 
of puisne mortgagee to execute his decree does uot dis- 
charge surety from personal liability— Section 139 hdd 
inapplicable. (Vol 22) 1935 Oudh 260 (262) (DB). 

[22] Surety bond ^ven to Court— Although Ss. 133, 
136 and 139 do not in terms apply, principles under- 
lying them can be applied. (Vol 26) 1939 Bom 23 (25) : 
IBB (1938) Bom 794 (D B) (Vol 31) 1944 Dah 428 
(431, 432) (DB). 

[23] Where the lease of the right to collect tolls con- 
tained a danse that if payment of kist falls into arrears 


the toll will be liable to be re-soid or conducted under 
amani : Meld, that the alternative of re-sale or conduct 
under amani was one entirely within the option of the 
District Board and neither the contractor nor the surety 
was entitled to plead as a condition of the discharge 
of the obligations, that the Board should have adop- 
ted that course on default of payment of kist. (Vol 21) 
1934 Mad 85 (88) (DB). 

[24] Creditors cannot call upon the guarantor to pay 
any sum under his guarantee when they themselves 
have failed to carry out the most important term of 
thdr contract, such as conveyance oi the property to 
the purchaser. (Vol 21) 1934 Cal 699 (702) (DB). 

SECTION 140 — Note 1 

[1] A surety paying ofi a debt is entitled to all the 
rights and securities of the creditor as against the prin- 
cipal debtor. (Vol 6) 1919 All 56 (58) ; 42 All 70 (D B) 
® (Vol 14) 1927 All 538 (540) ; 49 All 640 (D B). (Part 
payment of debt by surety is not enough to step into 
creditor’s shoes.) ^ (Vol 5) 1918 Low Bur 115 (115). (It 
is immaterial whether the surety has incurred a fresh 
obligation to the creditor.) 

[2] A surety who has paid the debt of his principal 
is subrogated to all the remedies and rights which the 
creditor has not only against the principal but against 
the others and to all the securities and rights of action 
generally which the creditor has in respect of the debt. 
(Vol 23) 1936 iMad 342 (343). (A and B undertaking to 
be liable jointly and severally for each other’s debt 
owing to a Bank— Bank recovering B's debt from 0 who 
stood surety for B — G held was subrogated to right of 
action which the Bank had against A.) 

[3] Section 140 expressly says that the surety upon 
payment of all that he is liable for is invested— that is 
immediately invested — with all the rights which the 
creditor had against the principal debtor. The condition 
laid down by the section for this right to arise is the 
payment by the surety of all that he is liable for, and 
not the payment of all that may be due to the creditor 
who holds the securities. Where the guaranteed debt is 
a fraction only of the debt, the surety’s right comes into 
existence immediately on payment of that fraction, 
for, that fraction is, so far as he is concerned, the 
whole. Both under S. 140, Contract Act, and under 
the English law the surety’s right to the benefit 
of the security vests in him the moment he pays 
the guaranteed amount. The creditor cannot after- 
wards make an appropriation to the prejudice of 
the rights of the surety which have accrued to 
him. Indeed, he cannot do so even before, as the surety 
is entitled to the benefit of every security held by the 
creditor, at the time when the contract of suret>ship 
was entered into. The question is not whether the 
surety has a remedy against the principal debtor but 
whether he has any right against the creditor in respect 
of the securities held by him. A surety for a part only 
of a debt is on payment of that part entitled pro tanto 
to the security held by the creditors as cover for the 
debt as a whole. (Vol 81) 1944 Mad 195 (204, 205) : 
ILB (1944) Mad 304 (DB). 

[4] Word “invested” dispenses with neces^ty of any 
written statement. (Vol 12) 1925 Bom 647 (559). 

[5] A surety’s rights against debtor arise only when 
the surety is requested by the debtor to take responsibi- 
lity — An indemnifiet cannot sue in his own name with- 
out an assignment from the promisee while a surety 
can. (Vol 13) 1926 Mad 544 (553) : 49 Mad 156 (DB). 

[6] A and B referring dispute to arbitration— C who 
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141. A surety is entitled to the benefit of every security which the creditor has against the 
Surety's right to benefit principal debtor at the time when the contract of suretyship is entered 
of creditor's securities, ij^to, whether the surety knows of the existence of such security or not; 
and, if the creditor loses or, without the consent of the surety, parts with such security, the 
surety is discharged to the extent of the value of the security, 

Illustrations, 

(a) C advances to B, his tenant, 2,000 rupees on the guarantee of A, C has also a further security for the 
2,000 rupees by a mortgage of B's furniture. C cancels the mortgage. B becomes insolvent, and C sues A on his 
guarantee. A is discharged from liability to the amount of the value of the furniture. 

(h) 0, a creditor, whose advance to B is secured by a decree, receives also a guarantee for that advance from 
A, C afterwards takes B's goods in execution under the decree, and then, without the knowledge of A, withdraws 
the execution. A is discharged. 

(c) At as surety for JB, makes a bond jointly with B to C, to secure a loan from C to B, Afterwards, 0 
obtains from B a further security for the same debt. Subsequently, 0 gives up the further security. A is not 
discharged. 

142. Any guarantee which has been obtained by means of misrepresentation made by the 
Guarantee obtained by creditor, or with his knowledge and assent, concerning a material part of 
misrepresentation invalid, the transaction, is invalid. 


Section 140 (contd,) 

stood surety for A paying amount to B awarded against 
A — Agreement of reference discovered to be void— Suit 
by O against A to recover amount paid under a ward — 
There being implied contract between A and 0, C was 
held entitled to recover amount from A, (Vol 26) 1939 
Dah 187 (188). 

[7] A surety for the appearance of a judgment-debtor 
is not entitled to recover any sum forfeited under the 
surety bond either from the actual person for whom he 
stood surety or from any person who induced him to 
so stand. (Vol 19) 1932 Lah 23 (23). 

[8] Surety for the appearance of one of several judg- 
ment debtors jointly and severally liable under decree 
can recover the amount paid by him from them His 
right is on a higher footing than one for contribution. 
{Vol 8) 1921 Mad 530 (531) (DB). 

[9] Bankruptcy of debtor — Surety’s right to the 
security in the hands of the creditor cannot be enforced 
before payment of the entire debt. Where the surety 
guarantees the whole debt he is entitled to exemption 
to that portion for which dividend has been allowed; 
but where he guarantees only a part he cannot get any 
dividend until the creditor is discharged in respect of 
the whole debt. (Vol 17) 1930 Cal 17 (20) ; 57 Cal 764(DB). 

[10] A executing a pronote in favour of B, C being 
the surety — A selling his property and asking vendee to 
discharge the debt — The debt having been collected 
from the surety, held that the surety can sue A and the 
vendee as he is entitled to all equities in favour of the 
creditor. (Vol 14) 1927 Mad 421 (421, 422). 

[11] A joint decree was passed against surety and 
principal debtor. Surety applied to the Debt Concilia- 
tion Board for settlement of his debt. Debt was reduced 
and made payable in instalments. Surety made some 
payments : Beldt that the surety could recover these 
payments from the principal debtor. (’42) 1942 Nag L 
Jour 311 (312). 

[12] G becoming surety for a firm consisting of two 
parties A and B — A assigning his share to D — Creditor 
not accepting assignment or absolving assignor from 
liability— Assignee D is still liable to the creditor of the 
firm and surety is entitled to recover from him amounts 
paid by him to creditor, (1907) 1907 Pun Re No. 107, 
page 501 (503). 

[13J The principles underlying Ss. 133 to 141 apply 
to surety bonds executed in favour of Courts under the 
Civil P. C., although the sections are not in terms ap- 
plicable. (Vol 31) 1944 Lah 428 (431, 432) (DB). 

SECTION 141 — Note 1 

[X] Section 141, prima faciet has reference to the 


simple case of a surety for a single debt for which the 
creditor holds a security or securities (Vol 31) 1944 
Mad 195 (201) ; I L R (1944) Mad 340 (DB). 

[2] The surety is entitled to demand all the securities 
held by the principal debtor at the time of payment 
whether they had been received simultaneously with the 
loan advanced or subsequently. Section 141 only means 
that a surety cannot complain if before payment the 
creditor loses or parts with a security obtained by him 
after the contract of suretyship was entered into. Sec- 
tion does not enable the creditor to withhold from the 
surety any security actually held by him at the time 
when the debt is paid or in any other way to detract 
from the rights of the creditor as declared by S. 140. 
Section 141 only gives him liberty of action in respect 
of securities not held by him at the time of the contract 
of suretyship provided he exercises it before payment. 
(Vol 31) 1944 Mad 195 (200, 201) : I L R (1944) Mad 
840 (DB). 

[3] Agreement by A to advance certain sum to B 
anfi as security for that B to mortgage to A certain 
properties — Sureties — Subsequent agreement between 
A and B varying amounts to be advanced and pro- 
perties to be mortgaged — Consent of sureties not 
obtained — Sureties are discharged from original con- 
tract. (Vol 19) 1932 Bom 168 (174) ; 66 Bom 101 (DB). 

[4] Property under attachment — Surety for judg- 
ment-debtor — Attachment released by creditor — Surety 
discharged to the extent of the property released, 
(Vol 21) 1934 All 616 (616, 617). 

[5] Mortgagee is not at liberty to appropriate the 
mortgaged property to the discharge of another debt 
due to him without the consent of the person who has 
stood surety for the mortgage-debt, and if he does so he 
is bound to credit the surety with the value of the pro- 
perty. (*89) 2 C P L R 193 (194). 

[6] Suit by mortgagee against principal debtor and 
surety on mortgage for more than Rs. 100 — Statement 
by mortgagee in plaint that he was suing on mortgage 
only as money bond, giving up his mortgage right — 
Except such statement, no other act of relinquishment, 
oral or documentary, giving up mortgage right — Mort- 
gage right not being extinguishable except by registered 
document under S. 17 (i) (b) of Registration Act, mort- 
gage right held was not extinguished by such statement 
—Surety, therefore, held was not discharged, (Vol 24) 
1937 Mad 601 (602, 503). 

[7] One of joint promisors paying entire debt — He 
is not surety nor entitled to subrogation in place of 
creditor in respect of securities held by latter. (Vol 20) 
1933 Mad 39 (42) ; 55 Mad 949 (DB). 
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Guarantee c^tamed, by 143. Any guarantee which the creditor has obtained |)y means of 
amcealment invalid. keeping silence as to a material circumstance is invalid. 

Illustratioiis, 

(a) A engages B as cleik to collect money for him. B fails to account for some of his receipts, and A, in 
consequence, calls upon him to furnish security for his duly accounting. G gives his guarantee for B’ 5 _daly 
accounting. A does not acquaint C with B's previous conduct. B afterwards makes default. The guarantee is 
invalid. 

(b ) A guarantees to C payment for iron to be supplied by him to B to the amount of 2,000 tons. B and C 
have privately agreed that B should pay five rupees per ton beyond the market-price, such excess to be applied in 
liquidation of an old debt. This agreement is concealed from Jf, A is not liable as a surety. 

Guarantee on contract 144. Where a person gives a guarantee upon a contract that the 

that credUor shall notact creditor shall not act upon it until another person has joined in it as co- 
on it until cosurety joihs. surety, the guarantee is not valid if that other person does not join. 

146. In every contract of guarantee there is an implied promise by the principal debtor to 

Implied promise to in- indemnify the surety; and the surety is entitled to recover from the 
demmfy surety, principal debtor whatever sum he has rightfully paid under the guarantee, 

but no sums which he has paid wrongfully. 

Illustrations. 

(a) Bis indebted to C, and A is surety for the debt. 0 demands payment from A, and on bis refusal sues him 
for the amount. A defends the suit, having reasonable grounds for doing so, but he is compelled to pay the amount 
of the debt with costs. He can recover from B the amount paid by him for costs as well ss the principal debt. 

(b) G lends B a sum of money, and J, at the request of B, accepts a bill of exchange drawn by B upon -4, to 
secure the amount. C, the holder of the bill, demands payment of it from A, and, on A*s refusal to pay, sues him 
upon the bill. A^ not having reasonable grounds for so doing, defends the suit, and has to pay the amount of the 
bill and costs. He can recover from B the amount of the bill, but not the sum paid for costs, as there was no real 
ground for defending the action. 

(c) A guarantees to 0, to the extent of 2,000 rupees, payment for rice to be supplied by C to B. G supplies to 
B rice to a less amount than 2,000 rupees, but obtains from A. payment of the sum of 2,000 rupees in respect oi 
the rice supplied. A cannot recover from B more than the price of the rice actually supplied. 


SECTION 143 — Note 1 

[1] The expression “keeping silence’* in S. 143 of the 
Contract Act implies intentional concealment as distin- 
guished from mere non-disclosure. The withholding 
must be fraudulent which necessarily must be the ease 
when a material circumstance is intentionally concealed. 
(1891) 15 Bom 585 (591) (DB). 

[2] The mistake which invalidates a contract under 
S. 143 must be occasioned either by means of a mis- 
representation made by the creditor or with his know- 
ledge and assent concerning a material part of the 
transaction or by the creditor keeping silence as to a 
material circumstance. There is nothing in law to 
indicate that sureties are entitled to evade their contract 
of guarantee because of a mistake induced by the prin- 
cipal debtor. (1906) 33 Cal 713 (755) (FB). 

[3] To justify the application of the rule enacted by 
y, 143, Contract Act, it must be proved not only that 
there was silence as to a material circumstance but 
that the guarantee was obtained by means of such 
silence. (1883) 6 Mad 406 (408) (DB). 

[4] Contract of service — Continuing guarantee for 
honesty of servant already in employ — Past gross 
misconduct not disclosed to surety — Surety is not 
responsible for dishonesty of servant, (Vol 31) 1944 Lab 
424 (425) (DB). 

[5] There is a difierenoe between fiduciary guarantees 
and guarantees by persons in favour of banks. In the 
former case there may be a duty to disclose all material 
acts, there is no such duty in the case of a bank which 
takes a guarantee from a person to ^disclose’* the"* indeb- 
tedness of the person guaranteed at the date of the 
guarantee. Where, therefore, the suretyship is with 
regard to an advance to he made by a bank, the latter 
n^ not disclose part indebtedness to the surety But if 
it mves wrong information when asked for, the surety- 
ship is annuUed. (Yol 17) 1930 Mad 874 (879) : 53 Mad 
826 (DB) * (Vol 27) 1940 Mad 437 (439) : I L B (1940) 
Mad 757 (DB). 


[6] bid at sale of Abkari farm accepted subject 
to bis furnishing security — Failure to furnish security 
— Be-sale at loss — M becoming indebted for loss — In 
re-sale M again declared purchaser — N accepted as 
Ws surety — N not inquiring nor informed by Collector 
as to M’s indebtedness — N held was not discharged by 
reason of non-disclosure of M's indebtedness by Collec- 
tor. (1883) 6 Mad 406 (413) (DB). 

SECTION 145 Note 1 

[1] Apart from S, 140 of the Contract Act. a surety 
has aright under S. 145 to be indemnified by the debtor 
and the surety’s rights under this section are not 
limited to the rights of the creditor against the debtor. 
(Vol 19) 1932 All 610 (613) : 54 All 1007 (DB). 

[2] The implied rights possessed by a surety are 
available when the suretyship has been undertaken at 
the request, actual or constructive, of the principal 
debtor, but not otherwise, since no one can make him- 
self the creditor of another by volunteering to discharge 
his obligations. (Vol 4) 1917 Mad 83 (85) : 39 Mad 965 
(DB). 

[3] Where a person stands surety for another there 
is always an implied warranty by the latter, that he 
would indemnify such person in case he is damnified 
owing to a default made by him in the performance of 
any of the conditions imposed upon him under the 
security bond. (Vol 17) 1930 Lah 399 (400). (Surety 
for payment of decretal amount — Surety paying decre- 
tal amount on default by judgment-debtor — Surety is 
entitled to decree for decretal amount against . judg- 
ment-debtor.) 

[4] Surety, having undertaken the obligation at 
request of debtor, becomes entitled to recover from him 
whatever sums he has rightfully paid under the 
guarantee. (Vol 24) 1937 Oadh 19 (21) ; 12 Luck 484 
(DB). 

[5] The liability of the principal debtor to pay the 
surety cannot arise from a mem implied promise to 
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146, Wiiere two or more persons are eo-sureties for the same debt or duty# either jointly or 
Cosureties liable to severally, and whether under the same or different contracts, and whether 
contribute equally, with or without the knowledge of each other, the co-sureties, in the absence 
of any contract to the contrary, are liable, as between themselves, to pay each an equal share of 
the whole debt, or of that part of it which remains unpaid by the principal debtor.® 

Illustrations, 

(a ) A, and C are sureties to D for the sum of 3,000 rupees lent to 57, E makes default in paymeat. 
A, B, and 0 are liable, as between themselves, to pay 1,000 rupees each, 

(h) A, B, and 0 are sureties to D for the sum of 1,000 rupees lent to and there is a contract between 
A, H, and C that A is to be responsible to the extent of one-qnarter, B to the extent of one-quarter, and G to the 
extent of one-half. E makes default in payment. As between the sureties, A is liable to pay 250 rupees, B 250 
rupees, and C 600 rupees. 

[a] See Section 43. 

Liability of co'Suretiet> 147. Co-sureties who are bound in different sums are liable to pay 
hound in different sums, equally as far as the limits of their respective obligations permit. 


Section 145 (contd,) 

indemnify the surety, contained in S. 146, but must be 
the result of a contract between the surety and the 
creditor to which the debtor also is a party. (Vol 4) 
1917 Mad 83 (86) : 39 Mad 965 (DB). 

[6] A joint decree, ex parte against the principal 
debtor, but on contest against the surety — Surety making 
payment — Ex parte decree set aside — Surety can claim 
amount paid to the decree holder. (Vol 11) 1924 Lah 
667 (659). 

[7] W^hero a mortgage suit was dismissed against the 
principal debtor, but a money decree is passed against 
the surety, the latter can recover the- amount paid for 
the former. (Vol 12) 1925 Nag 392 (392). 

[8] Creditor's suit against principal debtor and surety 
— Summons against principal debtor not served — Credi- 
tor proceeding against surety alone — Remedy by suit 
against debtor, held, barred and that debt not extin- 
guished — ^Bemedy of surety under S. 146, Contract Act, 
to recover from debtor any sum which he was com- 
pelled to pay, or which he rightfully paid under his 
guarantee, held, remains open and unimpaired to 
surety. (Vol 24) 1937 Bang 72 (73, 74) : 14 Bang 594. 

[9] A person, who is merely a surety, can be in- 
demnified in an appropriate case, before actual payment, 
by an anticipatory action. (Vol 13) 1926 Mad 1035 
(1037) (DB). 

[10] Where the debtor executes a mortgage in con- 
sideration of his liability towards the sureties, but the 
mortgage is unregistered and, therefore, unenforceable, 
it does not amount to a contract, and there is no per- 
sonal liability to pay under that mortgage-deed; conse- 
quently, the sureties can maintain a suit against the 
debtor for the moneys paid by them in his account. 
(Vul 24) 1937 Nag 104 (104) ; I B B (1937) Nag 363. 

[11] Contract made and to be performed in State — 
Failure of contract — Surety obliged to pay — Surety 
suing principal m British India — Surety is entitled to* 
recover money paid by him from principal. (1882) 8 Cal 
337 (342. 343): 9 Ind App 58: 1882 Pun Be No. 7 (PC). 

£12] Where a bail bond is forfeited, the surety can- 
not recover from person bailed, on grounds for public 
policy. (Vol 17) 1930 Cal 596 (597) : 57 Cal 1093. 

[13] Surety for appearance cannot be allowed to 
recover any sum forfeited — S. 145 has no bearing on 
the maiter, (Vol 19) 1932 Lah 23 (23). 

[14] The expression “whatever sum he/ has paid’* 
occurring in S. 145 means a payment in money, or by 
transfer of property and not merely the incurring of a 
pecuniary obligation in the shape of a bond, promissory 
note, or aoknowltd^ent of liability. (’03) 26 Mad 322 
(328, 329) (DB) ®i (Vol 23) 1936 Rang 235 (236, 237) : 
14 Bang 611. (Surety executing bond to pay in future 

payment,) ^ (Vol 17) 1980 Lah 812 (114). (Surety 
exeqating pro-note— No payment.) (Vol 13) 1926 Nag 


429 (431) © (Vol 11) 1924 Lah 657 (659) ® (Vol 7) 1920 
Nag 265 (265). (Execution of mortgage by a surety for 
the satisfaction of the decree is payment.) (Vol 6) 
1919 Nag 126 (127) : 15 Nag L B 78. (Fact that prin- 
cipal debtor is released and surety’s liability is adjudged 
is not payment.) 

[But see (Vol 17) 1930 Bom 331 (333). (Suit for in- 
demnity is maintainable even if no actual payment is 
made but the surety has become only liable in prasenti,)] 

[16] A payment by surety to creditor, made after 
suit against the principal debtor bad been instituted 
and with the object of assisting that suit to reach a 
successful terfnination, might be held to be a wrongful 
payment; while a payment made before the institution 
of such suit might be held to be a rightful payment. 
(Vol 17) 1930 Lah 812 (814). 

[16] Where a surety keeps alive his liability by pay- 
ments within time, at a time when creditor’s remedy 
against principal has become barred, such payments are 
not wrongful. (Vol 12) 1925 Bom 244 (246) : 49 Bom 
202 (DB). 

SECTION 146 — Note 1 

[1] In the ease of eo-sureties it is well-settled that 
if the creditor calls upon one of them to pay the princi- 
pal debt or any part of it, that surety has a right, upon 
principles of equity, to call upon bis co-sureties for con- 
tribution. (1904) 26 All 407 (418) (FB). 

[2] The relation of co-sureties is not analogous to 
that of co-mortgagors — In the case of co- sureties no 
complication can possibly arise from the enforcement of 
the right of contribution. (1904) 26 All 407 (419) (FB). ' 

[3] A guarantee drawn up in the plural number but 
signed by one surety only is binding on the surety who 
signed it unless he can show that he was to be liable 
only if the other surety or sureties signed. (Vol 13) 
1926 Mad 62 (63). 

[4] A surety is liable to allow co-sureties the benefit 
of any counter-security he has received from the debtor. 
(Vol 11) 1924 Mad 848 (848). 

[5] ferety paying in excess of his share — Suit against 
co-surety and principal debtor is maintainable — ^AU that 
the co-surety is entitled to claim is that he shall share 
proportionately in the proceeds of the security when it 
is realized. He is not in a position to insist that his 
liability is to be postponed until the security is realized 
and its extent ascertained on the ground that the pro- 
perty which has been conveyed to the plaintiff surety 
by the mortgagee on his paying the mortgage amount 
Under the mqrtgage-deed is unrealized. (Vol 25) 1938 
Cal 405 (408. 409). 

[6] Where the sureties are bound by the same instru- 
ment as the principal debtor, a suit by one .surety 
against another for contribution is a suit on an implied 
contract, and, therefore, within the jurisdiction ol a 
Court of Small Causes. (1879-80) 4 Bom 321 (323) (DB). 
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Illustratims, 

(a) A, B, and 0, as sureties for D, enter into three several bonds, each in a diSerent penalty, namely, A in 
the penalty of 10,000 rupees, B in that of 20,000 rupees, G in that of 40,000 rupees, conditioned for D*s duly 
accounting to JSJ. D makes default to the extent of 30,000 rupees. A, B, and 0, are each liable to pay 10,000 
rupees. 

(h) A, JB, and 0, as sureties for D, enter into three several bonds, each in a different penalty, namely, A in 
the penalty of 10,000 rupees, B in that of 20,000 rupees, G in that of 40,000 rupees, conditioned for D’s duly 

accounting to E, D makes default to the extent of 40,000 rupees. A is liable to pay 10,000 rupees, and B and 

€ 15,000 rupees each. 

(c) A, B, and C, as sureties for D, enter into three several bonds, each in a different penalty, namely, A in 
the penalty of 10,000 rupees, B in that of 20,000 rupees, G in that of 40,000 rupees, conditioned for D*s duly 

accounting to E, D makes default to the extent of 70,000 rupees. A, B, and C, have to pay each the full 

penalty of his bond. 


CHAPTER IX. 

Op Bailment. 

148. A *‘baiImGiit’* is the delivery of goods by one person io another for some purpose, upon 
"Bailment, ^bailor', a contract that &ey shall, when the purpose is accomplished, returned or 
<znd "bailee* defined. otherwise disposed of according to the directions of the persons delivering 
them. The person delivering the goods is called the “bailor”. The person to whom they are 
delivered is called the “bailee”. 

Bxplanniion. — If a person, already in possession of the goods of another, contracts to hold 
them as a bailee, he thereby becomes the bailee, and the owner becomes the bailor, of such goods, 
although they may not have been delivered by way of bailment. 


, SECTION 148 — Note 1 

[1] A ‘bailment* has been aptly defined by Chancellor 
Kent, as a delivery of a thing entrusted for some special 
object or purpose upon a contract, express or impUf d, to 
conform to the object or purpose for the trust. (Vol 15) 
1928 Sind 106 (107) : 23 Sind L R 13 : 29 Cri L Jour 
431 (DB). 

[2] Bailments are of two kinds : voluntary and in^ 
voluntary. When the bailee dies and the goods bailed 
pass into the bands of a person representing him, that 
person becomes an involuntary bailee. (Vol 8) 1921 Cai 
416 (418) 

[3] “Por some purpose” does not indicate that bailee 
Is to make use of goods deposited. (1935) 18 Nag L 
Jour 97 (99). 

[4] “Directions** contemplated by S. 148, according 
to which goods are .to be disposed of, cover the case of 
directions given after the purpose is accomplished. 
(Vol 9) 1922 Nag 127 (128). 

[5] Issue of waterproof coat to railway servant on 
condition of renewal, at his cost, on damage or loss, is 
bailment. (Vol 21) 1934 Bang 41 (42) ; 85 Cri L Jour 
788, 

[6] There is an implied contract in bailment to 
return articles in reasonable time after the purpose is 
served. (Vol 17) 1930 Oudh 395 (396) ; 6 Luck 80 (DB). 

[7] The true legal relation between tbe guest and 
hotel keeper in respect of the furniture used by the 
former is that of bailor and bailee as de6ned by S. 148, 
The bailment is one of hires; tbe guest hires not only 
the rooms which he occupies but the furniture which 
they contadn. (1900) 22 All 164 (166) (DB), 

Transfer of ctmership. — [8] Where there is no 
obligation to return identical subject-matter, either in 
its original or in an altered form, there can be no bail- 
ment. (Vol 30) 1943 Nag 168 (169) : I L R (1943) Nag 
436 : 44 Cri L Jour 423. 

[9] Delivery of Government promissory notes to a 
Government treasury for cancellation and consolidation 
into a single note is not a bailment. There is a com- 
plete transfer of possession and ownership. (1878-80) 8 
All 756 (762) (DB). 

[10] Entrusting a person with goods for safe custody 


is a species of bailment. (Vol 29) 1942 Mad 299 (300)*S» 
(Vol 24) 1937 All 255 (257), (Custodian is not agent of 
true owner.) 

[11] Some precious stones and lumps of gold of 
special quality and three sovereigns were given to a 
goldsmith to convert Into jewellery and were lost by theft, 
not caused by want of proper care: Held, that as the 
intention was to convert the identical stones and lumps 
of gold into jewellery, the ownership did not pass to the 
goldsmith and the transaction being one of bailment, 
he was absolved from liability for the loss under Ss. 148, 
151; and as regards three sovereigns, as the identical 
sovereigns were not intended to be melted and turned 
into jewellery, the property had passed to the goldsmith 
and he was indebted to the owner thereof and was 
liable to make good the loss, (1912) 15 Ind Cas 431 
(43!) : 5 Bur L Tim 106 © (Vol 23) 1936 Oudh 264 
(265) : 12 Luck 128, (Silver entrusted for making 
ornaments.) 

Banker and customer — [12] In the ordinary course 
of bis trade, a banker is entitled to use moneys paid 
into his bank as his own, unless there is a direction 
which creates fiduciary relation between the banker 
and customer. Where tbe banker is to collect and remit, 
there is confidence and trust. Where the banker is to 
use and repay on demand there is no trust. (1909) 32 
Mad 68 (70, 71) (DB). 

[13] The relationship between a native banker and 
the person depositing money with him, in the ordinary 
way of business, is that of borrower and lender, and not 
bailor and bailee., (1889) 13 Bom 338 (341) (DB). 

[14] There is distinction between bailment and depo- 
sit. Money paid into a bank to be credited into the 
current account of the person making the payment 
does not constitute a case of bailment. (Vol 33) 1946 
Nag 114 (115) : I L R (1946) Nag 210, 

Contract with carriers, — [15] Section includes bail- 
ment for carriage. (1909) 32 Mad 96 (119, 120, 121) 

m)^ 

[16] When a railway company receives and under- 
takes to carry goods from a station on its railway to a 
place on another distinct railway with which it commu- 
nicates, it is a contract with the receiving company for 
the whole distance and the other railway company will 
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149. The delivery to the bailee may be made by doing anything which has the effect oi 
Ddi'i>ery to bailee putting the goods in the possession of the intended bailee or of any person 
Itoio made, authorized to hold them on his behalf. 

180. The bailor is bound to disclose to the bailee faults in the goods bailed, of which the 
Bailor's duty to disclose bailor is aware, and which materially interfere with the use of them, or 
faults in goods bailed. expose the bailee to extraordinary risks ; and if he does not make such 
disclosure, he is responsible for damage arising to the bailee directly from such faults. 

If the goods are bailed for hire, the bailor is responsible for such damage, whether he was or 
was not aware of the existence of such faults in the goods bailed. 

Illustrations, 

(a) A lends a horse, which he knows to be vicious, to B, He does not disclose the fact that the horse is 
vicious. The horse runs away. B is thrown and injured. A is respondble to B for damage sustained. 

fh) A hires a carriage of B, The carriage is unsafe, though JB is not aware of it, and A is injured. B is 
responsible to A for the injury. 

^161. In all cases of bailment the bailee is bound to take as much care of the goods bailed to 
Care to be tahen by him as a man of ordinary prudence would, under similar circumstances, take 
oailee, of his own goods of the same bulk, quality, and value as the goods bail^.^ 

[a] The responsibility of the trustees of the Port of Madras constituted under the Madras Port Trust Act, 1905 
(Mad. 2 [11] of 1905), in regard to goods has been declared to be that of a bailee, under sections 151 and 152, 
without the qualifying words “in the absence of any special contract** in S. 152; see S. 40 (1) of that Act. [b] As 
to railway contracts, see the Indian Eailways Act, 1890 (9 [IX] of 1890), S. 72. As to the liability of comn^ion 
earners, see the Carriers Act, 1865 (S [III] of 1865), S. 8. 


*152- The bailee, in the absence of any special eontraci;, is not responsible for the loss, 
Bailee when not liable for destruction, or deterioration of the thing bailed, if he has taken the 
loss, (£c,, of things bailed. amount of care of it described in section 151. 

[a] See S. 151, loot-remark a. 


Section 148 (contd,) 

be regarded as its agent, and not as contracting with 
the bailor. (Vol 26) 1939 All 649 (654). 

[17] Eallway company allowing goods to be placed 
in tbelr premises for transportation is liable as bailee to 
consignor. {Vol 23) 1936 All 69 (72) ; 58 All 576 (DB). 

[18] Company depositing promissory note with Gov- 
ernment as security in respect of private warehouse — 
Government becomes bailee and must return note with- 
out demand on termination of license. (Vol 26) 1939 
Cal 746 (748) : I L R (1939) 2 Cal 52 : 41 Cr L Jour 
134. 

Delivery of possession. — [19] Plaintiff arranging 
with defendant to get made certain jeweis from gold- 
smiths working in defendant*s house — Every evening 
plaintiff receiving from goldsmith half made jewels, 
putting them in box given by defendant for her use, 
keeping box in room and taking key in possession — 
Defendant, held, was not bailee, since there was no 
delivery of goods, the key remaining with plaintiff. 
(Vol 25) 1938 Mad 32 (82, 33). 

[20] There must be the putting into the possession 
of the bailee or of his agent of the goods in question — 
Merely putting into possession of documents of title 
does not constitute bailment of goods. (Vol 21) 1934 Ail 
568 (568, 569). 

[21] Seller is not bailee of purchaser in absence of 
contract to that effect. (Vol 21) 1934 Oudh 380 (384) ; 
10 Luck 104 (DB). 

[22] Property recovered from thieves and kept in 
custody of person in charge of maWmna»>-Bmh^pej:son 
absconding with property— Secretary of State for India 
apt liable as bailee, property having come into his pos- 
session under provisions of Criminal P. 0. (Vol 24) 1937 
Lah ^72 (577) : I L B (1937) Lah 380 (DB). 

Explanation — [23 J After order of redeliveiy judg- 
ment-debtor and decree-holder become bailor and bailee. 
(Vol 16) 1929 Lah 386 (387). 

Sectioh 149 — Note 1 

[1] When the goods have not been put in possession 


of railway company, mere acceptance of consignment 
notes is not acceptance of goods. (Vol 16) 1929 Pat 
296 (299) ; 8 Pat 808 (DB). 

[2] Lady handing over jewels to goldsmith to be 
melted for making new jewels— Every day lady receiv- 
ing half-made jewels and keeping them in box in gold- 
smith’s house, with key in her possession: Held, there 
was no delivery to goldsmith who could not, therefore, 
be regarded as bailee. (Vol 25) 1938 Mad 32 (33). 

[3] The mere fact that the loading clerk filled up the 
serial number in the forwarding note, without doing 
anything further, would not amount to the delivery of 
goods to the Railway by the consignor, (Vol 10) 1923 
AU 449 (450) : 45 All 235 (DB). 

[4] Section 72, Railways Act, makes the railway a 
bailee under Contract Act. Section 149, Contract Act, 
gives a clear definition of delivery and Ss. 148 and 149 
are equally incorporated with Railways Act, and define 
and control the liability of the railway company. Hence 
a railway company is not exempted from liability with- 
in meaning of S, 72, Railways Act, even where a con- 
signor did not take the railway receipt, when, as a 
matter of fact, the package was taken over by the goods 
clerk and was duly marked, and was actually dispatch- 
ed from the receiving station. In such a case there is 
delivery within the meaning of S. 149, Contract Aot» 
(Vol 9) 1922 All 9 (11. 12) : 44 All 218 (PB). 

SECTIONS 151 & 152-Synopsis 
, 1. Scope. 

2. Comnoon carriers by sea, 

3. Carriers by railway. 

4. Inn-keeper*s liability. 

5. Negligence pf servant. ' 

6. Standard and proof of negligence. 

7. Special contract. 

8. Burden of proof, 

1, ’Scope, — [1] “Loss” in S. 152 denotes loss to- 
goods distinct from loss to owner. (Vol 15) 1928 Lah 
774 (776) : 10 Lah 360 (DB). 
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Sections 151 & 152 (contd,) 

[2] Consignee is liable for demurrage if be anjustl- 
dablj refuses to take delivery. But that liability ceases 
from the date of notice that goods will be sold by the 
company if delivery is not taken. (Vol 5) 1918 Cal 824 
(826) (DB). 

[3] Bank taking possession of document of title only 
is responsible for safe custody of document and not of 
goods. (Vol 21) 1934 All 568 (569). 

2. Common carriers by sea. — [1] In India the 
liabilities of a carrier are governed by the English Com- 
mon Law. (1891) 18 Cal 620 (625) : 18 Ind App 121 
(PC). (3 Bom 109, Overruled.) •$«(Vol 18) 1931 Sind 124 
(125) : 25 Sind L R 222 (Vol 6) 1919 Upp Bur 17 
(18) ; 3 Upp Bur Rul 120. (Licensee of ferry is common 
carrier.) S' (Vol 5) 1918 Cal 824 (824) (DB) (Liability is 
that of insurer.) (1911) 38 Cal 28 (41) (DB). (Do.) 

[2] Where contract to carry passenger was made by 
foreign Company in Calcutta, they were bound by pro- 
visions of S. 151 of the Contract Act. (1881) 6 Cal 227 
(235) (DB). 

[But see (1905) 28 Mad 400 (403) (DB). (Carriers by 
sea for hire are common carriers by the common law of 
England and where the contract is made in Calcutta, 
whatever be the nationality of the carriers they will be 
governed by the lex loci contractu, which is the common 
law of England,)] 

[3] Owners of lighter carrying goods are liable for 
loss of and damage to goods as bailees under S. 152 if 
in using lighter, they did not take amount of care de- 
scribed in S. 151. (Vol 4) 1917 Sind 47 (49) ; 11 Sind 
LEI. 

3. Carriers by railway, — [1] The liability of a 
Railway Company for loss of goods consigned for 
carriage is governed by the tests laid in the sections. The 
Railway Company is not in the position of insurers as 
common carriers. (Vol 5) 1918 Cal 892 (893, 894) (DB). 

[2] It is doubtful whether Ss. 151 and 161 of Con- 
tract Act apply to carriers by rail; even if they do not, 
a Railway Company would be entitled, like carriers 
before Carriers Act, to protection from liability by special 
contract. (1884) 10 Cal 210 (214) (FB). 

[3] The responsibility of a Railway Company is, sub- 

ject to the provisions of Act IX of 1890, that of a bailee 
under Contract Act, (1894) 17 Mad 445 (446) (’86) 

1886 Pun Be No. 97, page 240 (241) (DB). 

[4] Railway Company is in the position of a bailee, 
and it should take as much care as an ordinary prudent 
man would take in respect of his own property. (Vol 4) 
1917 All 172 (173). 

[5] Railway Company is only a common carrier and 
liable as bailee. (Vol 9) 1922 All 9 (11) : 44 All 218 

mh 

[6] In the absence of the risk note, the liability of 
the railway is governed by Ss. 151 and 152, Contract 
Act. (Vol 31) 1944 Cal 50 (52) : I L B (1943) ICal 397. 

[7] Special contract in risk-note exempting Railway 
Company from liability in ease of loss etc. — Company 
is not liable* (1893) 17 Bom 417 (421) (DB)'5'(Vol 19) 
1932 All 584 (585). “ (Exemption under risk-note form 
A and JB is available only during transit en ordinary 
route.) © (Vol 4) 1917 All 338 (339) : 39 All 418 
(DB). (Railway is not liable unless plaintiff shows that 
loss was due to theft on wilful neglect of' railway 
servants.)'a&(1908) SO Cal 257 (261) (DB)'3&(1884) 10 Cal 
210 (213) (FB). 

[8] Transit of horse by railway — Horse sustaining 
injuries No agreement signed by sender under S. 10 
Railways Act IV of 1879 — Company is liable, (*82) 
1882 Pun Re No. 27 p. 375 (382) (DB), 

[9] Consignor’s suit for compensation for non-deli- 
very is a suit in contract, and not in tort. (Vol 10) 1923 
Pat 285 (286) : 2 Pat 442 (DB). 


[10] Railway Company accepting goods for carrying 
—“Bill of lading mentioning goods received in good 
condition” — Also providing that no English Common 
Law was applicable — Goods found damaged before 
being taken into custody by Company — Estoppel doe& 
not arise, as Railway Company’s liability did not 
depend upon bill of lading or English Common Law, 
(Vol 22) 1935 Sind 218 (219, 220). 

[11] Section 11, Railways Act IV of 1879— Payment of 
increased charge puts Company in the position ol 
ordinary bailees. (1893) 17 Bom 723 (727). 

[12] Goods referred to in S. 75, Railways Act (1890) 
sent on “risk note” and not ‘complying with that 
section — Railway company is not liable for loss of the- 
goods. (1912) 34 All 656 (657) (DB). 

[13] A Railway Company receiving goods for carriage 
is not bound to inquire into the apparent owner’s title 
or to see that the risk note is read and understood by 
tbe person who delivers the goods. It is a contract 
binding on the consignor, iln such a case the respon- 
sibility of tbe railway as bailee is governed by Ss. 150 
and 151, limited by the agreement referred to above. 
(Vol 15) 1928 Cal 170 (173) : 55 Cal 142 (DB). 

4. Inn-keeper’s liability, — [1] English law not 
applicable to adjudge hotel manager’s liability — HLs 
liability is that of bailee — Proprietor liable for damages 
caused to guest, when there were thefts, and he himself 
was aware of insecurity of premises, (Vol 9) 1922 All 
471 (472, 473) ; 44 All 735 (DB). 

5. Negligence of servant. — [1] Bailee is respon- 
sible for negligence of servants in the use and custody 
of goods, in • the course of employment, but not for 
unauthorised act done outside course of employ ment.^ 
(Vol 21) 1934 Cal 151 (166) (DB). 

[2] Bailee is liable for employee’s negligence unless 
expressly exempted. (Vol 11) 1924 Bang 356 (368), 

6. Standard and proof of negligence. — [1] 
“Necessary care” within S. 151 is a finding of fact not 
open to question in revision. (Vol 23) 1936 Oudh 264- 
(265) : 12 Luck 128. 

[2] Whether it can be inferred from facts found that 
ordinary prudence has been exercised, is a question of 
law and justifies an interference in second appeal. (Vol 
2) 1915 Mad 80 (81). 

[3] No oast iron standard for measure of care by 
bailee— Goods destroyed by unprecedented flood — Bailee 
not responsible. (Vol 20) 1933 All 168 (159) (DB). 

[4] Held, Eailway Company is responsible for negli- 
gence in preventing damage to goods after the discovery 
of the fire. (1913) 37 Bom 1 (15) (DB). 

[5] Plaintiff depositing money with defendant for 
safe custody — Defendant depositing same in a bank, in 
which he had put bis money — Bank solvept at the time 
— Subsequently failing — Defendant not liable. (Vol 3) 
1916 AU 7 (8) (DB). 

[6J Pressure of work, or avoidable accident cannot 
help carrier to avoid liability under S. 151. (Vol 12) 
1925 Cal 737 (738, 739) (DB). 

[7] The degree of the care required of the carrier in 
dealing with the goods depends upon and varies with 
the nature and condition of the thing carried* A man 
of ordinary prudence would not send his own jute in a 
boat with 20 or 30 leaks of 1 or 1 J inches in length and 
keep the jute in 4he hold of the boat for thirty hours. 
(Vol 11) 1924 Cal 92 (94) (DB). 

[8] Where omission to take precautions is deliberate 
and such as man of ordinary prudence would not make,, 
carrier is liable— Carrying goods in unlocked van is 
wilful neglect. (Vol 16) 1928 Cal 498 (600) (DB). 

[9] Where loss is due to theft by a railway ^rvant 
the company is liable; but when it is by an outsider, 
railway company is not liable. (Vol 15) 1928 Oai 69V 
(700) (DB). 
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Sections 151 & 152 (contd,) 

[10] Bags oi bm stacked in open with station 
maBter*s consent, as per custom and habits of business 
— Bags destroyed by fire, cause uukown—Held, Company 
was not liable, (Yol 19) 1932 Cal 257 J(258). 

[11] Bailee is to communicate bailor, in emergency, 
with reasonable diligence, (Vol 20) 1933 All 158 (159) 
<DB). 

[12] In case of highly perishable articles, bailee 
should take special precautions. (1911) 9 Ind Oas 470 
(471) (Low Bur). 

[13] Plaintiff sending uninsured jewellery by V. P. P. 
to save insurance fee — Defendant doing same, plaintiff 
«ot objecting — Plaintiff cannot urge that defendants 
neglect to insure on a particular occasion was want 
of due care as laid down in section 151. (*06) 1906 Pun 
Be No. 70 page 260 (263) (DB). 

[14] Gratuitous bailee and bailee for hire — No 
difference as to amount of care required by both in 
principle. (Vol 21) 1934 Cal 151 (154) (DB). 

[15] Bailees are not liable for theft of goods bailed, if 
they had taken due care of the articles. (1900) 1900 
Pun Be No. 90 page 371 (376) (DB)©(1912) 15 Ind Cas 
431 (431) (Low Bur). (But bailee is liable to make good 
the loss of goods which were not the subject-matter of 
bailment e, g., sovereigns given to goldsmith for making 
ornaments.) 

[16] Bailees insuring their own goods against fire, but 
not the goods bailed to them — Omission to insure is not 
absence of due care, (1888) 11 Mad 459 (466) (DB). 

[17] A borrowed oar from B — Car damaged by 
accident. B repaired car and sued A for amount — BLeldi 
it was contract of bailment, A failed to carry out obli- 
gation and suit was governed by Art. 115, Limitation 
Act. (Yol 20) 1933 Oudh 518 (519) : 9 Luck 189 
(DB). 

[18] Plaintiff entrusted driving beam of his sewing 
machine to defendant, who was a coppersmith, for 
repair. He wanted broken tip soldered with copper. 
Defendant undertook to do repair. He employed another 
coppersmith to do the work under his instructions. In 
•the course of soldering excessive beat was applied, and 
other tip of driving beam was melted, rendeiing driving 
beam useless, HeZd, m a suit for damages, that S. 151 
governed the case, which required from defendant care 
of skilled coppersmith. Held, also, that, if a man under- 
takes, whether for reward or not, to do something 
requiring special skill, he may be fairly called on, if 
things go wrong, to prove his competence. (’08) 1908 
Dpp Bur Bui 11. 

[19] Absence of proof of negligence— .Bailway Com- 
pany taking care of consigned goods with prudenceT- 
Loss of consigned goods — Hallway Company was not 
responsible for loss. (Vol 21) 1934 Pat 583 (683) 
(3>B). 

[20] Plaintiff instructing defendant, who was a 
commission agent in bullion, to purchase silver bars 
and keep them with defendant — Defendant purchasing 
bars and reporting that they were kept at plaintiff’s 
risk— Bars kept by defendant e>tlcmpedM unlocked and 
unattended— Three bars lost— Defendant was bound to 
take ordinary care as bailee and washable for loss, being 
guilty of negligence — - The fact that bars were kept at 
plaintiff’s risk was an additional term, which was not 
accepted by plaintiff — Defendant was not therefore, 
Absolved from ordinary liability of bailee, which he 
had accepted by purchasing bars. (Vol 26) 1939 Bom 
101 (101, 102, 103) (DB). 

7. Specif contract. — [1] If there is a special 
centra^t, the bailee may be held liable for the loss etc., 
even though he has taken such care of the thing balled, 
as is required by S. 151. (Yol 24) 1937 Sind 207 (208) 


[2] Clause in laundry receipt “Clothing cannot be 
claimed in case of any accident by fire or if things get 
torn.” Held, clause safeguards only accidental tearing 
happening in spite of reasonable care taken and would 
not safeguard laundry against tearing due to negligent 
treatment, or deliberately improper treatment — Clause to 
safeguard against employee’s negligence must be 
explioit'to that effect and bailee (laundry- keeper) washable 
for employee’s negligence. (Yol 11) 1924 Bang 356 
(357). 

[3] A bailee’s liability cannot be reduced by any con- 
tract below the limits prescribed by S. 151* (1909) 32 
Mad 95 (120) (SB)*(Yol 6) 1919 Low Bur 61 (66) (DB). 
(Carriers by sea.) 

[But see (Vol 16) 1929 Bang 145 (146, 147) ; 7 Rang 
339, (Pawn broker issuing pawn ticket on deposit of 
jewellery can exempt himself from liability in case of 
destruotion.)^(Vol 15} 1928 Bom 6 (7) ; 52 Bom 37 
(DB). .(Shipowner can protect himself by express con- 
tract from liability for his or his servant’s n^ligence.)] 
8. Burden of proof. — [1] Bailee sued for damages 
lor loss of goods— Plaintiff is to prove want of diligence 
or negligence by producing best evidence — In moments 
of peril and emergency, Court should not expect ordinary 
diligence, and should not attribute negligence merely 
because of wrong judgment. (Yol 4) 1917 P C 173 (175, 
176) (P C.) 

[2] Mere happening of an accident is not soMoient 
evidence of negligence, the plaintiff must give some 
a£5rmative evidence of negligence on part of the defen- 
dant. (1887) 9 All 398 (408) (DB). 

[3] Goods lost or damaged raises prima facie pic- 
sumption of negligence against bailee — Onus of proving 
due care lies on bailee. (Vol 11) 1924 Cal 1066 (1058) 
(DB) ^ (Vol 10) 1923 Rang 74 (74) (DB) © (Vol 7) 1920 
Oudh 70 (72) : 23 Oudh Oas 96. 

[4] Tests in Ss. 151 and 152 determine Railway 
Company’s liability. Onus is on the company to prove 
exoneration of its liability by special risk note. (Vol 10) 
1923 Pat 285 (287) ; 2 Pat 442 (DB). 

[5] Plaintiff proving no delivery — Onus to prove 
absence of negligence and care on part of railway, or its 
servants is on railway Company — Onus is not shifted 

fact that plaintiff had signed risk note E, (Vol 15) 
1928 All 103 (105) ; 50 All 246 (DB) (Vol 24) 1937 
Sind 85 (86) : 31 Sind L B 22 (DB)<i«(Vol 21) 1934 Cal 
151 (163) (DB), (Burden cannot be enhanced to absurd 
extent, by requiring Railway Co., to prove its reasonable 
care and cause of loss.)'2'(Vol 13) 1926 Lah 217 (2l8)i$f 
(Vol 1) 1914 Bom 154 (159) : 39 Bom 191. ((1) The 
bailee can show that cause, while unknown, must have 
been external to himself and beyond his control (2) He 
can prove that, while unknown, and, in all probability, 
attributable to bimself cause was such as could not be 
foreseen and prevented by all reasonable care.) 

[6] Railway Company is liable to compensate for loss 
of or damage to goods, though claim is not put forward 
till after delivery has been taken and “clear” receipt is 
granted. Receipt is only prima facie evidence of facst 
and raises "presumption in favour of receipt of goods* 
Bailor is not precluded from proving that goods were 
really damaged or deficient in quantity when delivered 
to him. (1912) 39 Cal 311 (318) (DB). 

[7] Where questions are whether plaintiff respondent 
has proved that appellant was hired by him to carry 
cask of sauce to bis house and, if so, whether cask was 
broken through negligence of appellant and his servants; 
held that, under circumstances, mere occurrence of 
accident threw upon defendant burden of proving that 
due care was exerifised and accident was unavoidable. 
(’01) 1901 Upp Bur Bui 337. 
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Termination of bailment 153. A contract of bailment is voidable at the option of the bailor, 
baiUe'a iwxmai^mt jf the bailee does any act with regard to the goods bailed, inconsistent 
vith candUions. jjjg condition of the bailment. 


Illustration. 

A lets to J5, for hire, a horse for his own riding. B drives the horse m hi& carnage. This is, at the option ol 
jU a termination of the bailment. 


LiaUlity of bailee mah- 154. If the bailee makes any use of the goods bailed, which is not 
mg unauthorised use of according to the conditions of the bailment, he is liable to make 
goods bailed, compensation to the bailor for any damage arising to the goods from or 

during such use of them. 

Illustrations. 

(a) A lends a horse to B for his own riding only. B allows C, a member of his family, to ride the horse. C 
rides with care, but the horse accidentally falls, and is injured. B is liable to make compensation to A for the 
Injury done to the horse. 

(b) A hires a horse in Calcutta from B expressly to march to Benares. A rides with due care, but marches to 
Cuttack instead. The horse accidentally falls, and is injured. A is liable to make compensation to B for the injury 
to the horse. 

Effect of mixture, with 158. If the bailee, with the consent of the bailor, mixes the goods 
bailor's consent of his goods of the bailor with his own goods, the bailor and the bailee shall have an 
with bailee's, interest, in proportion to their respective shares, in the mixture 

thus produced. 

186. If the bailee, without the consent of the bailor, mixes the goods of the bailor with his 
Effect of mixture, with- own goods, and the goods can be separated or divided, the property in 
out bcnlor's cons&nt, when the goods remains in the parties respectively; but the bailee is bound to 
the goods can be separated. expense of separation or division, and any damage arising from 

the mixture. 

Illustration, 

A bails 100 bales of cotton marked with a particular mark to B. B, without A's consent, mixes the 100 bales 
with other bales of his own, bearing a different mark: A is entitled to have his 100 bales returned, and B is bound 
to bear all the expense incurred in the separation of the bales and any other incidental damage. 


Effect of mixture, with- If the bailee, without the consent of the bailor, mixes the 

out bailor's consent when goods of the bailor with his own goods, in such a manner that it is 
the goods cannot be sopa- impossible to separate the goods bailed from the other goods, and deliver 
them back, the bailor is entitled to be compensated by the bailee for the 

loss of the goods. 

Illrntration, 

A bails a barrel of Cape flour, worth Bs. 40, to B. B, without A's consent mixes the flour with country flour 
of his own, worth only Bs. 25 a barrel. B must compensate A for the loss of his flour. 

188. Where, by the conditions of the bailment, the goods are to be kept or to be carried, or 
Bepayment by haiW of to have work done upon them by the bailee for the bailor, and the bailee 
necessary expenses, is to receive no remuneration, the bailor shall ripay to the bailee the 

necessary expenses incurred by him for the purpose of the bailment. 


189. The lender of a thing for use may at any time require its return, if the loan was 
Bes^atian of goods lent gratuitous, even though he lent it for a specified time or purpose. But, if, 
gratuitously, oxi the faith of such loan made for a specified time or purpose, the 

borrower has acted in such a manner that the return of the thing lent before the time agreed upon 
would cause him loss exceeding the benefit actually derived by him from the loan, the lender must, 
if he compels the return, indemnify the borrower for the amount in which the loss so occasioned 
exceeds the benefit so derived. 


SECTION 153 Note 1 

[1] Bailee is liable, if he does any act with regard to 
the goods bailed which causes loss to the bailor. (Vol 18) 
1931 Oudh 16 (16) ; 6 Buck 220 (BB). 

SECTION 154 — Note 1 
[1] Purchaser of car, under hire-purchase system/ is 
in the position of a bailee when he has not paid all the 
instalments. (Vol 20) 1933 Bom 465 (467) : 58 Bom 189. 


[2] 'Where a car has been entrusted to the defendant 
as a bailee and the evidence establishes that he was 
using the car for his private purposes in contravention 
of his agreement with the plaintifl, the bailor, he is 
liable for the damage arising from such use. (1934) 88 
Pun Ii B 705 (707, 708) (DB). 

[3] On the death of a bailee, his estate is responsible 
for the loss. (Vol 18) 1931 Oudh 15 (16) : 5 Luck 220 
(DB). 
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lU^iurn of goods hailed 160. It is the duty of the bailee to return or deliver, according to 
mi expiration of time or OG- the bailor’s directions, the goods bailed, without demand, as soon as the 
compUshmmt of pur^gose. ^^re bailed has expired, 'or the purpose for which 

they were bailed has been accomplished. 

Bailee's responsibility ®161. If, by the default of the bailee, the goods are not returned, 
when goods are not duly delivered, or tendered at the proper time, he is responsible to the bailor 
returned, destruction, or deterioration of the goods from that time.^ 

[a] Section 161 has been declared to apply to the responsibility of the Trustees of the Fort of Madras as to goods 
in their possession, see the Madras Port Trust Act, 1906 (Mad. 2 [II] of 1905), S, 40 (1). [b] As to railway 
contract®, see the Indian Railways Act, 1890 (9 [IX] of 1890), S. 72. 

TmmnaUonof gratuitous ^ 162. A gratuitous ^bailment is terminated by the death either of 

bailment by death, the bailor or of the bailee. 


SECTION 160 — Note 1 

[1] Railway Company is bound to deliver goods as 
per reasonable instructions of consignor, and also of 
consignee if latter’s name appears on Eailwav receipt. 
(Vol 16) 1929 All 960 (960) ; 52 All 126 (DB). 

[2] Words “without demand” indicate reasonable and 
definite direction by pawner himself and not by his 
assignee. (Vol 9) 1922 Nag 127 (128). 

[8] Company depositing, with Government, as security, 
in respect of ware-house, Government promissory note — 
Government liable to return note without demand after 
termination of license as bailee. (Vol 26) 1939 Gal 746 
(748) : I L R (1939) 2 Cal 52 : 41 Cri. L Jour 134. 

[4] It is unreasonable for person, who borrowed 
ornaments for use In ceremony, to detain them after 
ceremony, and after the owner has demanded their 
return. (Vol 17) 1930 Oudh 395 (396) : 6 Luck 80 (DB). 

[5] Bailee having parted with the goods bailed with 
the consent of the &>ilor cannot claim it back — No suit 
for recovery is maintainable, (Vol 4) 1917 Pat 129 
(131) : 19 Cri. L Jour 220. 

[6] Bailee for hire — There is implied warranty of 
fitness of goods— In case of breach of warranty, there is 
no liability to pay hire. Bailee can have the article 
where it is and give notice to bailor of the breach and be 
is not bound to return it to bailor. (Vol 8) 1921 Bom 191 
(191) : 45 Bom 1017 (DB). 

SECTION 161 — Note 1 

[1] Section 161 lays down the Common Law rule 
that a bailee who retains goods after the period, for 
which it has been bailed, does so at his own risk and is 
liable for the loss, destruction or deterioration of the 
goods whether or not he was at fault. (Vol 24) 1987 Mad 
411 (416) (DB) «$! (Vol 11) 1924 Cal 1066 (1067) (DB). 

[2] Bailee not returning goods without demand at 
expiry of period of bailment but creating obstacles to 
deprive bailor of use of goods — ^It js wrongful detention 
— Bailee is liable for loss or deterioration, (1934)35 Pun 
L R 706 (708, 709) (DB). 

[3] Word ’deterioration* in S. 161 includes deprecia- 
tion in value owing to fall in price of goods— Its meaning 
is same as in risk note B protecting railway company 
un^er special conditions. (Vol 17) 1930 All 132 (134) ; 
52 AH 238 (DB). 

[4] Goods bailed or pledged— Implied contract of return 
on demand— Refusal to delivery unlawful — Action lies in 
tort or contract. (Vol 6) 1919 All 102 (103) : 41 All 643 
(DB), 

[5] Liability of railway is governed by S 161, 
Refusal to deliver, except for unjust and unreasonable 
condition, amounts to default. (Vol 18) 1931 Nag 29 
(31) : 27 Nag L R 230. 


[6] Railway cannot limit its liability for non-delivery 
by risk note. (Vol 15) 1928 Lah 774 (777) : 10 Lab 360 
(FB). 

[But see (Vol 9) 1922 All 63 (64).] 

[7] When goods consigned to a railway company are 
taken by a devious route and delivered, such deliveiy 
cannot be said to be in proper time within the meaning 
of S. 161. (Vol 14) 1927 Pat 354 (354) (DB). 

[8] Payment of port charges before date fixed for 
sale — Sale by Commissioners — Suit for compensation : 
Held, that as the sale took place owing to default of 
Commissioners under S. 161, Contract Act, Commis- 
sioners were responsible for the value of goods. (Vol 18) 
1931 Bang 95 (96). 

[9] Court can draw presumption as regards value 
against pledgee, not producing property in his posses- 
sion, or improperly disposed of by him. (Vol 17) 1939 
Mad 864 (368) (DB). 

[10] In an action for damages, full value of the 
chatties, at the time of the conversion, is the measure of 
damages. Bailor is not, however, entitled to more 
damages than value of goods, if he delays filing suit. 
(Vol 3) 1916 Low Bur 93 (94) (DB). 

[11] Executor of deceased bailee is personally liable, 
if he refuses to return goods on due date. (Vol 3) 1916 
Low Bur 93 (94) (DB). 

[12] Ou bailee’s death, his estate is liable for loss 
caused to bailor, his heir being constructive trustee — ^ 
Section 161 is not exhaustive. (Vol 18) 1931 Oudh 1-S 
(16) : 6 Luck 220 (DB). 

[13] The moment the default of the bailee is 
established, and the responsibility falls to be determined 
by S. 161, the burden shifts on to him to prove that 
the loss, for which he is sought to be made respon- 
sible, by the bailor occurred prior to the com- 
mencement of default on his part, (Vol 19) 1932 All 
584 (685). 

[14] Article 145 of the Limitation Act governs suits 
for recovering deposit from an involuntary bailee. Fact 
of possession with bailee becoming wrongful, after 
demand is made, does not make Art. 49 applicable. 
(Vol 8) 1921 Cal 416 (419). 

SECTION 162 — Note 1 

[1] The object of S. 162 is simply to bring out the 
general principle of law on the surface that the heir of 
a bailee, when the bailment is gratuitous, does not 
occupy on the death of such bailee the character of a 
bailee. The section does not do away with the principle 
of law that such an heir occupies the character of a 
constructive trustee in regard to the subject-matter of 
the baUment. (Vol 18) 1931 Oudh 15 (16) : 6 Luck 229 
(DB). 

[But see (Vol 8) 1921 Cal 416 (418).] 
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163. In the absence of any contract to the contrary, the bailee is bound to deliver to the 
Bailor entitled to increase bailor, or according to his directions, any increase or profit which may 

or profit from goods hailed, have accrued from the goods bailed. 

Illustration, 

A ieaves a cow in the custody of B to be taken care of. The cow has a calf. B is bound to deliver the calf as 
well as the cow to A. 

164. The bailor is responsible to the bailee for any loss which the bailee may sustain by 
* Bailor's responsibility reason that the bailor was not entitled to make the bailment, or to 

to bailee, receive back the goods, or to give directions respecting them. 

165. If several joint owners of goods bail them, the bailee may deliver them back to, or 
Bailment by several according to the directions of, one joint owner without the consent of all, in 

joint owners, absence of any agreement to the contrary. 

166. If the bailor has no title to the goods, and the bailee, in good faith, delivers them back 
Bailee not responsible on re- to, or according to the directions of, the bailor, the bailee is not 

delivery to bailor without title, responsible to the owner in respect of such delivery.® 

[a] See the Indian Evidence Act, 1872 {1 [I] of 1872), S. 117. 

167. If a person, other than the bailor, claims goods bailed he may apply to the Court to 
Right of third person stop the delivery of the goods to the bailor, and to decide the title to the 

claiming goods bailed, goods. 

168. The finder of goods has no right to sue the owner for compensation for trouble and 
Bight of finder of goods; expense voluntarily incurred by him to preserve the gn.ods and to find 

out the owner; hut he may retain the goods against the owner until he receives such compensation; 

may sue for specific re- and, where the owner has ofifered a specific reward for the return 
ward offered, Qf goods lost, the finder may sue for such reward, and may retain the 

goods until he receives it. 

169. When a thing, which is commonly the subject of sale, is lost, if the owner cannot, with 
When finder of thing com- reasonable diligence, be found, or if he refuses, upon demand, to pay 

monly on sale may sell %t, the lawful charges of the finder, the finder may sell it — 

( 1 ) when the thing is in danger of perishing or of losing the greater part of its value ; or, 

( 2 ) when the lawful charges of the finder in respect of the thing found amount to two-thirds 
of its value. 


170. Where the bailee has, in accordance with the purpose of the bailment, rendered any 
Bailee's parUcidar lien, service involving the exercise of labour or skill in respect of the goods 
bailed, he has, in the absence of a contract to the contrary, a right to retain such goods until he 
receives due remuneration for the services he has rendered in respect of them. 


Illustrations, 

{a) A delivers a rough diamond to J5, a jeweller, to be cut and polished, which is accordingly done. B is 
entitled to retain the stone till he is paid for the services he has rendered. 

(&) .4 gives cloth to E., a tailor, to make into a coat. B promises A to deliver the coat as soon as it is finished 
and to give A three months* credit for the price. B is not entitled to retain the coat until he is paid. 


SECTION 163 — Note 1 
[Ij Old shares in a company pledged — New shares 
issued to share-holders out of dividend — Pledgee must 
deliver the new shares also as '^increase or profit*'. 
(Vol 12) 1925 P 0 86 (89) ; 52 Ind App 137 : 49 Bom 
233 (PC). 

SECTION 165 — Note 1 

_ [1] Eule as to validity of delivery by bailee to one of 
joint bailors is not general rule of Law of Contracts. 
<1910) 20 Mad L Jour 709 (715) (DB). 

SECTION 166 — Note 1 

[1] Pledgee of goods, without notice of plaintifi*s 
title, delivered them to pledgor, in good faith, is not 
guilty of conversion. (1913) 37 Bom 122 (136, 137, 138): 
40 Ind App 1 (PC)*(Vol,I0) 1923 Bom 155 (160) (DB). 
{Pledgee delivering according to directions of pledgee.) 

[2] When a bailee delivered goods bailed to him to 
the original bailor, when he had notice of the sale by 
the original bailor, to another person, and with know- 

edge that he was going to sell it to a third party, the 


bailee is guilty of conversion, and liable for damages. 
(Vol 27) 1940 Bang 249 (250) ; 1940 Bang h E 361. 

SECTION 168 — Note 1 
[1] Principle of salvage lien applies to India—Person 
making payment for his own benefit, to save his pro- 
perty or under personal covenant binding on Mm — 
Principle does not apply. (Vol 28) 1941 Mad 208 (216) 
(DB). 

SECTION 170 — Note 1 
[1] Where there is an express contract, it must be 
performed in its entirety, and nothing can be claimed 
under it. So when a person agreed to repair an organ 
for a certain sum he cannot retain the organ, for 
remuneration of part of work done, when he refuses to 
repair it for any reason. (1884) 6 All 139 (141) (DB) 
© (Vol 13) 1926 Cal 464 (464, 465) : 53 Cal 174 : 26 
Ori. li Jour 1605 (DB), (A person who is entrusted to 
repair article is not entitled to claim lien, after doing a 
certain amount of work which makes no improvement 
thezeupon.) 
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171. Bankers, factors, wharfingers, attorneys of a High Court, and policy- brokers may, in the 
General lien of bankers^ absence of a contract to the contrary, retain, as a security for a general 
factors, wJuLf fingers, aitor- balance of account, any goods bailed to them but no other persons have 
neys, and policy-brokers. ^ retain, as a security for such balance, goods bailed to them, 

unless there is an express contract to that effect.®* 

[a] As to lien ot an agent, see S. 221. As to the lien of Railway Administration, see the Indian Railways Act 
1890 (9 [IX] of 1890), S. 56. 


Section 170 (contd.) 

[2] When under one contract goods are delivered at 
lecurring periods, and in difiereul consignments, the 
bailee has a lien on all the goods for charges in respect 
of any goods comprised in the contract. (1882) 8 Gal 
312 (316, 317). 

[3] For application of the section, custody of goods 
must involve exorcise of labour or skill. (*85) 1886 Pun 
Re No. 60, page 126 (127) (DB) * (Vol 21) 1934 Oudh 
380 (385) : 10 Luck 104. (Seller, having goods sold for 
unpaid price, does not/some under S. 170.) 

[4] A bailee who has been entrusted with cattle for 
grazing has, in absence of contract to the contrary, no 
right of his own accord to sell the cattle for recovery of 
his grazing dues. (Vol 27) 1940 Nag 273 (274). 

SECTION 171 -- Synopsis 

1. Scope. 

2 Banker’s lien, 

3. Factor’s lien. 

4. Wharfinger’s lien. 

5^ Attorney’s lien. 

6. Agent’s lien. 

1. Scope. — [1] In the absence of any provisions 
in the Contract Act, English law, in the matter of liens, 
can be applied in India, on grounds of justice, equity 
and good conscience. (Vol 33) 1946 Nag 114 (116, 117) : 
I Ij B (1946) Nag 210. 

[2] Lien is a nght of defence, and not right of action 
and therefore there is no bar of limitation. (Vol 33) 
1946 Nag 1 14 (115) : I L R (1946) Nag 210. 

[3] In the absence of contract to contrary, bailee 
cannot sell goods pledged and if sells, loses his lieu. 
(Vol 17) 1930 Sind 36 (39) : 24 Sind L B 268. 

2. Banker’s lien. — [1] Customer having two 
accounts — Customer owing on one account to bank — 
According to English law, which can be applied in 
India, in the absence of specific provision. Bank can 
claim lien on other accounts, and liquidate debts by 
transferring monies from one account to another. 
(Vol 33) 1946 Nag 114 (116, 117) ; I L B (1946) Nag 
210 . 

[2] A bank can have a lien over money, of its 
customer, in its hands, and not on money, handed in 
for a specific purpose and aooepted-^Money handed over 
for transmission — Bank has no lien on it even if the 
remitter and payee are the same person. (Vol 13) 1926 
Sind 225 (226) ; 21 Smd L B 386 (DB). 

[3] The rights of a creditor, who accommodates the 
customers by storing goods, for the purchase of which 
he has advanced money, are higher than those of an 
ordinary bailee, and he has a general lien under S. 171 
of the Act, in so far that, in the former case, there is 
an implication, that the security shall, if necessary, be 
made efieotual to discharge the obligation. (Vol 17) 
1930 Lah 576 (577, 678) : 11 Lah 678 (DB) ® (Vol 14) 
1927 Lah 408 (410) : 8 Lah 373 (DB) © (Vol 7) 1920 
Mad 664 (666): 48 Mad 747 (DB). (Nattukottai 
Chetties are bankers). 

[4] Banker’s Hen covers all monesB of a particular 
customer, except those held in trust account. Profits 
placed in old overdraft account by Administrator- 
General through mutual error, did not give bank lien 
thereon; as Administrator-General acted in fiduciary 


character, and right to liquidate old overdraft was par% 
passu with general body of creditors. (Vol 21) 1934. 
Bang 66 (70, 71) : 12 Bang 26. 

[5] Banker’s lien can properly be said to arise only 
in respect of any securities held by the bank. If the 
customer deposits certain securities, and ultimately 
there is a sum due to the Bank, the Bank has a lien 
over these securities and it can hold them against the 
amount due by the customer. In the case of money of 
the customer, paid into the bank into his current 
account, or deposit account, the amount ceases to be 
the property of the customer, and becomes the property 
of the banker and he is thereafter under a contractual 
obligation to repay or give credit to the customer for 
the amount. In such a case, there is no property of 
customer of which the banker has possession, the pos- 
session of the banker co-existing with his ownership of 
his money. In such a case, therefore, the essential 
conditions necessary to the existence of the lien are 
lacking. In such a case, the purpose of the lien is 
attained by the application of the principle of set off,, 
whereby the banker can take into account any item in 
his favour as against any payment made by his cus- 
tomer before arriving at the balance subsisting between 
them. Where there is a certain sum to the credit ol 
the customer in some account and he later on becomes 
indebted to the bank in respect of bills drawn by it, the 
bank would clearly be at liberty to set-off tbe amount 
in question against the amount due ou tbe bills. (Ques- 
tion, when does the right to set-off arise considered 
with reference to the facts of tbe case.) (Yol 32) 1946 
Mad 447 (449, 460) : I L B (1946) Mad 200. 

[6] General lien held by bank does not entitle it to 
appropriate the fixed deposit in ’‘either or survivor’s” 
account towards the debt due by one of them alone. 
(Vol 15) 1928 Lah 316 (316) (DB). 

[7] The bankers lien is subject to any contract to 
the contrary, and the existence of such a contract must 
^jiroved by one alleging it. (1896) 19 Mad 234 (236 

3. Factor’s lien. — [1] Factor is an agent en- 
trusted with goods to be sold for principal. (Vol 13) 
1926 Oudh 202 (202, 203) ; 1 Luck 133 : 27 Cri L Jour 
328 * (Vol 2) 1915 Mad 1001 (1003) (FB). 

[2] Factor making advances against them cannot 
sell without owners consent — But he can sue for 
refund of advances, before actual sale, if he has reason- 
ably waited for sale though refund of advance from sale 

proceeds alone was agreed. (Vol 7) 1920 Mad 183 (183) 
(DB). b V / V ^ 

[3] There is no rule of law giving a lien to the 
banian as against his employee nor is there any custom 
to that effect. (1891) 18 Cal 573 (697) : 18 Ind App 78 
(F 0). 

[4] Secretaries and treasurers of company, who have 
made advances to the Company, and incurred expenses, 
and made disbursements on behalf of the company in 
the conduct of its business, are not ’‘bankers, factors. • . 
etc,” and are not entitled to any lien on the property 
of the company in their possession. (1889) 13 Bom 314 
(320, 321, 322). 

4. Wharfinger’s Hen. [1] Owners of a screw*- 
house who have a wharf as an accessory are not whar*- 
fingers. (1882) 8 Cal 312 (816). 
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Bailments of Pledges^ 

172. The bailmeufc of goods as security for payment of a debt or performance of a promise 
“^ 2 <wor,” and is called “pledge.” The bailor is in this case called the “pawnor,” 
*^pawne6*' defined. The bailee is called the “pawnee.” 


Section 171 (confd), 

5. Attorney’s lien. — [1] Attorney has lien for 
his charges upon docnments, moveables, etc., coming 
into his bands unless it comes for specidc purpose in- 
consistent with right of retainer, (Vol 8) 1921 Cal 67 
(68) : 48 Cal 817. 

[2] Solicitor who is discharged by his client has lien 
on papers entrusted to him, for his cogts, Tbe lien 
extends also to translations of documents made by 
Court translator at his expense, (1880) 4 Bom 353 
(356). 

[8] Solicitor has no lien for his costs on pro^rty 
recovered or preserved by his exertions, ^ilieitors 
engaged in suit can ask for charge on assets of partner- 
ship in hands of receiver before creditors of partnership. 
(1910) 34 Bom 484 (485). 

[4] Mere order for costs fastens notice of solicitor’s 
lien on third party, (Vol 14) 1927 Bom 542 (549) ; 51 
Bom 855 (DB). 

[5] Section 171 has not the effect of depriving 
attorneys of tbe passive or retaining lien which they 
possessed prior to tbe pasmng of tbe Contract Act. 
(Voi 21) 1984 Cal 341 (344) ; 60 Cal 1442, 

[6j Barrister, on behalf of his client, paid into Court 
large sum in satisiiotion of decree under protest, 
stating that owing to mistake in decree more money 
was deposited. In execution of another decree, this 
sum was attached while being deposit in Court. The 
Banister claimed lien over portion of sum deposited. 
Held that the Barrister had no lien against the sum 
under Ss. 171, 217 and 221 Buie of solicitor’s equitable 
lien in England did not apply to case, Barrister having 
obtained no decree in favour of his client and there 
* being no fruits to obtain lien on. As Barrister had 
parted with possession of money without making any 
reference to his lien for fees, amount of fees could not he 
regarded as having been paid in under protest. (Vol 1) 
1914 Low Bur 224 (224, 225) : 8 Low Bur Bui 70 
(DB), 

6. Agent's lien. — [1] A's to agent’s lien on prin- 
cipal’s property, see S. 221. 

SECTION 172 — Note 1 

Scope.— [1] English law on pawning does not apply 
in India. In latter, pawn can be taken in though 
time is not fixed for repayment of loan on account 
of which goods are deposited as security. (1907) 6 Cri L 
Jour 118 (119, 120) (Low Bur), 

[2] A “pledge” or “pawn” as defined in S. 172 lies 
midway between a loan and a mortgage, which wholly 
pass-es the property in the thing conveyed, (Vol 5) 1918 
Cal 974 (974) (DB), 

[S] Creditor advancing money for purchase of goods, 
and storing them in his godowns — It is quite likely Uiat 
goods are security for advances, but such arrangement 
has to be proved. (Vol 15) 1928 P 0 219 (220, 221) 
(PC). 

[4] Eights of a person in whose favour a hypothe- 
cation is made of a chattel are limited stnctly to actual 
chattel hypothecated and do not extend beyond that. 
So when some animals are tbe subject of hypothecation, 
the young ones born, when under pledge with the pledgee, 
are not subject to hypothecation. The young ones are 
fructus, and not mere accession to property within the 
meaning of S. 70, T. P. Act. (Vol 1) 1914 Lah 515 
(516, 617) : 1915 Pun Be No 10. 

[5] Hypothecation of not only movables existing on 
the premises at the time, but also in respect of mova- 


bles which might be subsequently acquired and brought 
there is valid. (Vol 28) 1933 Cal 164 (159): 59 Cal 1372 
(DB). 

Mortgage and pledge, — [6] Distinct right to redeem 
is inseparable incident of mortgage and cannot be taken 
away by express agreement — Pledge confers special 
interest in the property of right to sell if loan be not. 
repaid. Pledgee has no right of foreclosure. In mort- 
gage right to property is transferred to creditor, In 
pledge, the pledgee has no property in the pawn. Parties 
to pledge by special agreement can introduce a clause 
so that on failure to redeem within certain time pledged 
property to vest in pledgee, (Vol 26) 1939 Rang 413 
(415, 416). 

[7] Profits that would accrue from immovable 
property cannot be pledged, as pledge can be of mov- 
able property or goods, and such profits are neither 
movable property nor goods. (Vol 26) 1939 Lah 15 
(16) (DB). 

Essentials, — [8] that a person is a pawn 

broker, it must be proved that he carries on tbe business 
of lending money, on the security of goods pledged to 
him, and that he holds himself out to lend money on 
such security and is in the habit of doing so. (1907) 

Cri L Jour 118 (120) (Low Bur). 

[9] A pledg in law is neither a mortgage nor a lien * 
and does not pass property in the goods but only passes 
what is described as “special” property, that is, no 
title to the goods passes but the pledgee is allowed to 
retain tbe thing pledged till payment of the debt and 
in default of payment, to sell tbe thing pledged so as 
to pass the property to the vendee. There can be a 
pledge of goods either by pledging the goods eo nomine 
or by pledging the relative documents. Mere deposit 
of share certificates which are not goods is not enough 
to constitute valid pledge. (Vol 28) 1941 Mad 394 
(396, 396, 397) : I L E (1941) Mad 419. 

[But see (Vol 6) 1918 Oal 947 (949) (DB). (For 
pledge possession of goods is essential and not mere 
delivery of title deeds).] 

[10] To constitute pledge there must be delivery to 
pledgee of goods and retainment by him. (Vol 19) 1932 
Oal 524 (528) : 59 Cal 667 (DB). 

[11] In the case of pledge of goods delivery may not 
he simultaneous with money advanced — May be actual 
or constructive. (Vol 19) 1932 Cal 524 (528) : 59 Cal 
667 (DB). 

Hypothecaiion:’-^[12'] In the absence of fraud, there 
is no inherent illegality, immorahty, or opposition to 
public policy in the non-possessory hypothecation of 
movables, and, therefore, a contract for such a hypo- 
thecation is a valid contract. It is a transaction which 
is customary throughout the country and is suited to 
the circumstances and business intercourse of the people. 
(1911) 7 Nag LB 72 (77). 

[18] The method provided by S. 172 for tbe hypo- 
thecation of loose chattels is not the only method for 
creating security thereon. They may be hypothecated 
without transferring their possession. In such cases 
tbe only question is whether there was an intention to 
create a security. If so equity gives efiect to it. (Vol 5) 
1918 Cal 166 (166) (DB). 

[14] When there was a mortgage of certain shop 
goods then lying on the premises, and the mortgagor 
undertook to keep on the premises stock to the extent 
of the debt replacing sold goods by new goods it is not 
a mere license but an equitable mortgage of the sub- 
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173, The pawnee may retain the goods pledged, not only for payment of the debt or the 
Pawnee's right of performance of the promise, but for the interest of the debt, and all necessary 
^retainer. expenses incurred by him in respect of the possession or for the preservation 

of the goods pledged. 

Pawnee not to retain for debt 174. The pawnee shall not, in the absence of a contract to that 
or promise other than that for efifect, retain the goods pledged for any debt or promise other than 
%oh%ch goods pledged. qj, promise for which they are pledged ; but such contract, 

Presumption in case of sub- in the absence of anything to the contrary, shall be presumed in 
sequent advances. regard to subsequent advances made by the pawnee. 

Pawnee's right as to 176. The pawnee is entitled to receive from the pawnor extra- 
extraordinary expanses ordinary expenses incurred by him for the preservation of the goods 
incurred. pledged. 

176. If the pawnor makes default in payment of the debt, or performance, at the stipulated 
Pawnee's mghts whe^e time, of the promise in respect of which the goods were pledged, the 
pawnor makes default pawnee may bring a suit against the pawnor upon the debt or promise, 
and retain the goods pledged as a collateral security ; or he may sell the thing pledged on giving 
the pawnor reasonable notice of the sale. 

If the proceeds of such sale are less than the amount due in respect of the debt or promise, 
the pawnor is still liable to pay the balance. If the proceeds of the sale are greater than the 
amount so due, the pawnee shall pay over the surplus to the pawnor. 


Section 172 (contd). 

stituted goods, and there is complete assignment of 
after-acquired property. It is not necessary that an 
equitable assignment should he enforced by a suit for 
specific performance. The only condition is that the 
* goods on coming into existence should be capable of 
identification as the thmgs assigned. (1912) 6 Sind 
D R 97 (99, 100). 

[16] Equity governs hypothecation. (1936) 40 Cal 

N 625 (626). 

Priority. — [16] Where the question is as to the 
priority between two instruments of hypothecation, the 
ordinary rule of gtti prior est tempore potuest jure must 
prevail. (1936) 40 Cal W N 625 (626). 

[17] Simple mortgage of movables with power of 
sale — Possession not delivered — Subsequent pledge in 
favour of another party— Pledge valid and takes priority . 
(Voll9) 1932 Cal 524 (531) ; 59 Cal 667 (DB). 

[18] A subsequent incumbrancer, who has got pos- 
session of hypothecated movables is entitled to pri' 
ority over a prior incumbrancer, without possession, 
unless the prior incumbrancer proves that the sub- 
sequent incumbrancer bad notice. (Yol 18) 1931 Bang 
201 (201) : 9 Bang 182 (DB). 

[19] A bona fide incumbrancer, without notice, 
who is in possession of movable property is to be pre- 
ferred to an incumbrancer whose security is of prior 
date. (Yol 1) 1914 Low Bur 265 (266) : 7 Low Bur Rul 
336 (DB). 

SECTION 174 — Note 1 

Cl] Pledge and subsequent advance raise a presump- 
tion that there is a contract to hold the pledge for 
such advances. Where the later advance is separately 
-secured such presumption does note arise. (Yol 15} 1928 
Bom 507 (508) (DB). 

SECTION 176 Note 1 

[1] Section 176 by defining the personal rights of 
the pledgee does not in any way cut down his 
rights to seek any remedy he may have through Courts. 
lYol 32) 1945 All 299 (302) : I L B (1945) All 373. 

[2] Neither absence of power to sell the goods, nor 
to recover the debt out of the sale proceeds, bars the 
pawnee from suing for the debt under the contract of 
loan. (Yol 14) 1927 Nag 346 (347). 

[3] Bights of pledgee to sue on debt or sell pledged 
property are concurrent. (Yol 5) 1918 Cal 947 (949) 


(DB) ^ (Yol 16) 1929 Bom 471 (474) : 53 Bom 819 ^ 
(1904) 27 Mad 528 (530) (PB)'J'(1895) 22 Cal 21 
(23. 24) (DB). 

[4] Principle, that creditor cannot recover debt for 
which security is given, when he cannot return it, 
applies when the debtor and person giving security are 
same. (Yol 26) 1939 Mad 915 (916). 

[5] When date for redeeming the pawned article 
has passed, the pawnee can sell article. (Yol 31) 1944 
Pat 135 (186) : 45 Ori L Jour 633 * (Yol 4) 1917 Lab 
421 (423) (DB). 

[6] Reasonable notice must be given to the pledgor 
before eSecting sale of the pledged articles. (Yol 4) 1917 
Lab 421 (423) (DB). 

[7] Pawnee is not bound to sell the pledged goods 
within a reasonable time after the time fixed in the 
notice. He can sell at any time. (Yol 15) 1928 Mad 
1022 (1024). 

[8] Where no time is fixed for repayment, pawnee 
has the right to sell after giving reasonable time for 
repayment by notice Notice does not become invalid on 
failure to mention the specified amount payable. (Yol 30) 

1943 Nag 162 (163. 164) : I L R (1943) Nag 234. 

[9] The notice must refer to the debtor which the 
pledged goods are to be sold. (Yol 24) 1937 Bom 26 
(27). 

[10] Notice need not mention actual time and place 
of sale. (Yol 5) 1918 All 363 (364) : 40 All 322 (DB). 
(Fort night’s notice reasonable.) 

[11] No fresh notice is necessary for an adjourned 
sale. (Yol 19) 1932 Cal 524 (532) : 59 Cal 667 (DB). 

[12] Debtor is in default, where he fails to pay by 
the date fixed for repayment in the notice. (Yol 31) 

1944 Pat 135 (136) : 45 Cri L Jour 633. 

[13] Notice is not necessary to make the debt due 
and recoverable. Notice is necessary only before the 
goods are sold. (Yol 20) 1933 Lah 636 (636). 

[14] Where no period was fixed for the repayment of 
the loan in order to enforce the right of sale the pawnee 
should prove : (a) a demand for the amount due; (b) a 
default by the pawnor; (c) a notice of sale giving reason- 
able time to the pawnor to pay; and (d) an actual sale. 
(Yol 14) 1927 Lah 408 (410) ; 8 Lah 373 (DB). 

^ [15] Pawnee is not tied up by the same considera- 
tions as an unpaid vendor and can sell even though the 
price is not reasonable. (’29) 1929 Mad W N 167 (167, 
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177, If a time is stipulated for the payment of the debt, or performance of the promise, for 
Lefatbltmg pawnor's whieh the pledge is made, and the pawnor makes default in payment of 
light to redeem. the debt or performance of the promise at the stipulated time, he may 

redeem the goods pledged at any subsequent time before the actual sale of them;^ but he must, in 
that ease, pay, in addition, any expenses which have arisen from his default. 

[a] For limitation, see the Indian Limitation Act, 1908 (9 [IX] of 1908), Sob. I, No. 145. 

®[178. Where a mercantile agent, is, with the consent of the owner, in possession of goods or 
Fledge hy mercantile the documents of title to goods, any pledge made by him, when acting in 
cigent the ordinary course of business of a mercantile agent, shall be as valid as 

if he were expressly authorized by the owner of the goods to make the same; provided that the 
pawnee acts in good faith and has not at the time of the pledge notice that the pawnor has not 
:authoriiy to pledge. 

Explanation . — In this section, the expressions ‘mercantile agent’ and ‘documents of title’ shall 
(have the meanings assigned to them in the Indian Sale of Goods Act, 1930.3 

[a] Sections 178 and 178 A were subsiiUited for the original S. 178 by the Indian Contract (Amendment) Act, 
1930 (4 [lY] of 1930), S. 2. 

Section 176 (oontd.) SECTION 178 — Synopsis 


[16] A suit on a pledge is an administration suit. It 
is a suit to ascertain, and declare and to give eiSect to 
{respective rights of persons having interest in specified 
property by the Court in its administrative jurisdiction. 
<Vol 32) 1945 All 299 (302) : ILB (1945) All 373 (DB). 

[17] Goods of defendant company taken possession 

of by Bank allowing overdraft to defendant and sold 
— ^Proceeds of sale of goods being less than the amount 
■due ; Held^ that the company was still liable to pay 
the balance. (*02) 1902 Pun Be No, 57, p. 207 (217) 
<DB), ► 

[18] Sale by pledgee to bimself is void, and amounts 
to conversion. (Vol 31) 1944 Pat 135 (137) : 45 Cri h 
Jour 633®(Vol 17) 1930 Mad 364 (371) (DB). (Pledgor 
oan recover damages or the property on payment.)© 
<1892) 19 Cal 322 (333, 334) : 19 Ind App 60 (PC). 
•(Damages can be reooverd by pledgor — Pledgee can resell 
the goods to third party.) 

[19] Deposit of jewels as collateral security for pro- 
motes — Sale of jewels without proper notice— Suit on pro- 
motes — Deduction of value of jewels on date of suit can 
he claimed. (Vol 20) 1933 Rang 76 (79) (DB). 

[20] The remedy of pawnor for an improper sale of 
pawned property is damages. Measure of damages is 
loss actually sustained. (Vol 24) 1937 Bom 26 (27). 

[21] Creditor having security for debt — Security dis- 
sipated— Creditor cannot sue to recover debt — Official 
Assignee of the insolvent creditor is in the same posi- 
tion. (Vol 22) 1935 Bang 201 (202). 

[22] In a suit on pledge Art. 67, Sob. II, Limitation 
Act, governs relief for a personal decree ; Art. 120 ap- 
plies for the sale of pledged goods. (1895) 22 Cal 21 (24) 
(DB)©(1904) 27 Mad 528 (530) (FB). 

[23] Rights of creditor, accommodating customer by 
storing goods, for purchase of whieh he has advanced 
money, are highdF than those of ordinary bailee. Such 
•creditor is in a position of a pledgee and can resell 
goods stored by him. (Vol 17) 1930 Lah 676 (678) : 11 
liah 678 (DB). 

SECTION 177 -- Note 1 

[1] Suit for redemption by pledgor without previous 
tender of money — Pledgee found willing to deliver pro- 
perty without suit — Suit should not be dismissed but 
pledgee should he awarded costs — ^But where it is found 
that tender of money would have been useless, say by 
the pledgee declaring his inability to hand over the pro- 
perty, the plegor need not go through the useless cere- 
mony of tender. (Vol 17) 1930 Mad 364 (370, 371) 
(DB). 


1. Scope. 

2. “Consent of the owner.” 

3. Goods. 

4. Documents of title. 

5. Pledge of documents of title. 

6. Expressly authorised. 

7. Proviso. 

1. Scope. — [1] Even after the amendment of 
1930, “regarding this section, ithe old rule that a person 
cannot give another a title,** higher than what he him- 
self has, and which is subject to certain exceptions 
embodied in Ss. 178 and 178 A continues to apply and 
the goods entrusted for safe custody cannot be the sub- 
ject of valid pledge by the depositee. Section 178, 
which is confined to cases of mercantile agents only, 
does not apply to such case. (Vol 29)1942 Mad 299(300). 

[2] Section 179 does not limit the scope to S. 178, 
but saves a pledge to the extent of the pledgor’s interest, 
notwithstanding the presence of invalidating conditions 
under S, 178 (case before the amendment), (Vol 4) 1917 
Bom 162 (163) ; 42 Bom 205 (DB). 

2. “Consent of the owner,*’ — [1] It is immate- 
rial in the case of a mercantile agent how the consent 
of the owner to the agent’s possession was obtained. 
Consent, though secured by fraud, protects pledgee 
acting bona fide. (Vol 24) 1937 Rang 146 (147, 148) : 
38 Cri L Jour 711 © (Vol 21) 1934 Bang 198 (199) : 35 
Grill Jour 1375. 

3. Goods. — [1] ‘Goods’ includes share certificates. 
(Vol 12) 1925 Bom 314 (317, 318) (DB) © (1910) 12 
Bom LB 870 (878, 879). 

[But see (Vol 4) 1917 Cal 399 (401) (SB).] 

4. Documents of title. — [1] Railway receipt is a 
document of title. (Vol 25) 1938 P G 52 (54) : 65 Ind 
App 75 ; ILR (1938) Had 360 : 32 Sind L R 318 (PC)© 
(Vol 21) 1934 P 0 246 (251) ; 61 Ind App 416 ; 58 Mad 
181 (PC). 

5. Pledge of .documents of title. — [1] A pledge 
by pledging document of title is valid. (Vol 20) 1933 
Mad 207 (211) : 56 Mad 177 (DB). 

[2] Pledge of share by mere deposit of the share 
certificate is valid. <Vol 80) 1943 Mad 74 (77) : I L B 
(1943) Mad 115 (DB) (Reversing (Vol 28) 1941 Mad 
394 : 1 L B (1941) Mad 419.) 

6. “Expressly authorised.’*— [1] Selling agent 
pledging cotton and advancing money to principal, who 
knew about this practice— Agent becoming insolvent — 
Suit by principal for delivery of cotton — Pledgee held 
entitl^ to amount advanced before delivering cottoru 
(Vol 4) 1917 Bom 152 (153) ; 42 Bom 205 (DBJ. . 

261 d 262 A. 
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^C178A* When the pawnor has obtained possession of the goods pledged by him under 
JPUdqe hy person in possession contract voidable under section 19 or section 19A, but the contract 
tender voidable contract has not been rescinded at the time of the pledge, the pawnee 

acquires a good title to the goods, provided he acts in good faith and without notice of the pawnor’e 
defect of title.] 

[a] Sections 178 and 178 A were substituted for the original S. 178 by the Indian Contract (Amendment) Act, 
1930 (4 [IV] of 1930), S. 2. 

Pledge where pawnor has 179. Where a person pledges goods in which he has only a limited 
only a limited interest interest, the pledge is valid to the extent of that interest. 

Suits by Bailees or Bailors against Wrong doers. 

180. If a third person wrongfully deprives the bailee of the use or possession of the goods 
Suit by bailor or bailee bailed, or does them any injury, the bailee is entitled to use such remedies- 
against wrong-doer. as the owner might have used in the like case if no bailment had been 


made; and either the bailor or the bailee may 
deprivation or injury. 

Section 178 (contd.) 

[2] Bailment for specific purpose — Bailee selling un- 
authorisedly — Bailment ends and purchaser does not get 
good title. (Vol 9) 1922 Mad 44 (46) ; 45 Mad 173 
(BB). 

7. Proviso.— [1] Act is done in good faith when 
it is done honestly; whether it is done negligently or not, 
is immaterial. (Vol 25) 1938 Mad 545 (547) (DB)'&(1908) 
30 All 165 (166, 167) (BB). 

[2] Where a person was entrusted with a diamond as 
agent for obtaining offers for it, and if any such offer 
was approved by the owner, for selling it, and acting con- 
trary to the instructions of the owner, the agent pledged 
it to persons who assumed that the agent was entitled 
to do so : Held that the pledge was valid. (1929) 31 
Bom L R 414 (418). 

[3] Shop-owner’s employee in charge of the shop 
pawanng articles in shop — Pawnee, receiving in good 
iaith, is protected hy S. 178. (Vol 10) 1923 Bang 227 
(280) : 24 Cri L Jour 858 : 1 Rang 199 (DB). 

[4] pledge by manager of firm— Manager convicted 
for criminal breach of trust — Pledgee acting bona fide 
— Pledge, held, to be valid. (Vol 18) 1931 Lab 326 (526, 
527) : 12 Lah 304 ; 32 Ori L Jour 960, 

[5] Pledgee advancing large sum of Es. 19,600— This 
fact alone will not establish his bona hdes. (1868) 9 
MooIndApp 140 (166) (PC). 

[6] Where the pawnee does not act in “good faith” 

within the meaning of the proviso and where circum- 
stances are such as to raise a reasonable presumption in 
his mind that the agent pawning goods was acting im- 
properly, pawnee cannot olaifo to hold the goods liable 
for a debt contracted by an unauthorised agent. (*82) 
1882 Pub Re No. 199, p, 577 (583) (BB). (Case before 
1930 amendment.) ^ 

[7] Pledgee taMng goods from agent of whom he 
knows nothing cannot be said to have acted bona fide, 
and if such agent has no authority to pledge, pledge is 
invalid. (Vol 25) 1938 Rang 243 (244, 245) : 39 Cri L 
Jour 784, 

[8] Where A and JB, not being mercantile agents 

within meaning of S. 2 (9), Sale of Goods Act, deposited 
ornaments with 0, who received them not in good faith, 
■and all of them were accused of criminal breach of 
trust but C was acquitted : Held, that 0 was not pro- 
tected under S. 178, Contract Act, and hence, was not 
entitled to possession of property under S. 617, Crimi- 
nal P. C., although the general rule is that on acquittal 
property, in relatian to which accused is charged, should 
he returned to him. (Vol 24) 1937 Sind 33 (36) ; 38 
Crib Jour 382. ^ 


bring a suit against a third person for such 


[9] When it is alleged that circumstances exist 
whereby a transferee has obtained a better title to goods- 
or documents than the transferor possessed, the person 
or persons relying on such transfer should be in a posi- 
tion to prove the circumstances. (1938) 67 Cal L Joir 
276 (276) (DB). 

SECTION 178A - Note 1 

[1] Where certain ornaments are merely handed over 
to the accused lor use and on theirheing misappropriated 
and pledged, the accused were convicted c* Held, that 
the ornaments should he returned to the owner, that 
the pledgee could not retain them as the owner had 
been deprived of them by a criminal offence, and that 
the fact that the owner delayed to bring proceedings 
could not alter the fact that she was deprived of heff 
possession of the ornaments by a criminal offence. Sec- 
tion 178A was not applicable to such a case as thero 
was no contract, (Vol 22) 1935 Rang 205 (206) : 3lii 
Cri li Jour 1106. 

SECTION 179 — Note 1 

[1] Section 179 protects the bona fide j)ledgee and 
not the buyer. (1909) 11 Bom L R 926 (984, 985, 986), 

[2] Mortgagor in possession of movables mortgaging 
to third person— Third person selling it — Pirst mort- 
gagee cannot recover from second mortgagee unless bo 
proves that second mortgage^ had notice of prior mort- 
gage. (Vol 27) 1940 Sind 177 (177, 178) (BB). 

[3] Property in pledge— Pledger settling property irs 
trust, but giving no power to redeem to trustee — Subse- 
quent hypothecation to bona fide pledgee — Subsequent 
transferee can redeem property and proceed against It 
for his debt. (Vol 15) 1928 Mad 1201 (1206) : 52 Mad 
466 (BB). 

[4] Contract for sale, but vendor in possession— Pledge 
to third party, ignorant of contract — Pledge not validi. 
(Vol 16) 1929 Cal 497 (506) : 56 Cal 367. 

SECTION 180 — Note 1 

[1] Either a bailor or bailee of a chattel may main- 
tain an action in respect of it against a wrong doer; the- 
latter, by virtue of possession, the former, by virtue of 
bis property, (Vol 3) 1916 Cal 788 (790) : 43 Cal 733 
(BB). 

[2] Under S. 180 the bailee is entitled to maintain an 
action against a third party who does not claim under* 
the bailor. As a bailee, he is not the agent of the bailor 
and oan sue and claim the full damages for loss due to- 
the alleged negligence of the defendant without peejudice- 
to the rights of the bailor to adjust with the bailee 
amount of damages when recovered, (Vol 20) 1938 Bom 
465 (467) ; 68 Bom 189. 
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Appothotimeni of relief 181. Whatever is obtained by way of relief or compensation in any 
or compensation obtained suoh Suit shall, as between the bailor and the bailee, be dealt with 
by such suit. according to their respective interests. 

CHAPTEE X. 

Agency. 

Appointment and Authority of Agents. 

182. An “agent” is a person employed to do any act for another or to represent another in 
"Agent" and "princi- dealings with third persons. The person for whom suoh act is done, or who 
pal" defined. is so represented, is called the “principal.” 


SECTION 182 — Synopsis 

1. Scope. 

2. Broker. 

3. Del credere agent, 

4. Commission agents, 

5. Pakka adatia and cutcha adatia. 

. 6. Manager of joint Hindu family and guardian 
of minor. 

7. Illustrative cases. 

1. Scope. — [1] Definition of agent given in 
‘S. 182 is wider than in English law. It does not limit 
the employment to one by the principal only. (Vol 28) 
1941 Cal 643 (655) (DB). (Common manager ap- 
pointed under S. 95, Bengal Tenancy Act, is agent with- 
in the definition.) 

[2] Definition of agent given in S. 182 is very wide 
and embraces a servant pure and simple, (Vol 25) 1938 
Nag 254 (255). 

[3] Use of word “agent** in general way, loosely with- 
out -peeifying purpose of agency, does not help to deter- 
mine, as a matter of fact, whether person is agent. 
(1913) 14 Mad L Tim 249 (255) (DB). 

[4] Unless authority to act is conferred and accepted, 
the mere settlement of the terms of remuneration does 
not constitute a contract of agency, (Vol 5) 1918 Sind 
1 (3) : 12 Sind L B 93. 

[5] Whatever might be the words used in the plead- 
ings, the relationship bewteen the parties is to be deter- 
mined upon the real character of the contract between 
them. (Vol 20} 1933 Cal 204 (206) (DB). 

[See also (’30) 1930 Mad W N 729 (746) (DB). (Ques- 
tion of agency is mixed question of fact and law,)] 

[6] Agency need not be created expressly by any 
written document and can be inferred from the circum- 
stances and the conduct of the parties. (Vol 18) 1931 
All 372 (372, 373) (DB). 

[7] The word ‘agent* does not of itself imply full 
authority to bind the principal, in the same way that a 
partner can bind his oo-partner. Sections 186 and 187, 
Contract Act, show that the authority of an agent is to be 
gathered from either “words** or “circumstances’* and is 
not implied in the mere fact that he is an agent, 
(Vol 11) 1924 Bom. 232 (228) : 48 Bom 20 (DB). 

[8] A person does not become an agent on behalf of 
another merely because he gives him advice in matters 
of business Agency is founded upon contract express or 
implied between the parties. (1907) 6 Cal D Jour 680 
(685) (DB), 

[9] Every act of agent in course of his employment 
on behalf of principal and within apparent scope of his 
authority binds principal unless agent is in fact un- 
authorised to do that act and person dealing with him 
has notice of same* (Vol 1) 1914 Cal 687 (690) (DB). 

[10] Agent empowered to pledge his principal to one 
kind of arbitration can pledge him to another, if it 
arises out of same transaction. (1910) 34 Bom 13 (49}Si 
(Vol 12) 1925 Cal 541 (544) (DB). 

[11] The word ‘person* in 182 includes a joint 


family — An agent appointed by the manager of the 
family is the agent of the family and not of the manager. 
(Vol 21) 1934 All 553 (566) (DB). 

[12] Where the term of an agency for sale has ex- 
pired, a subsequent execution thereof by the agent is in- 
valid unless the term has been extended. (Vol 8) 1916 
Cal 964 (969) ; 43 Cal 833 (DB). 

2. Broker — [1] A broker is the agent of the per- 
son for whom he acts. He is not entrusted with the 
custody and the apparent ownership of the goods, bathe 
is to effect business on commission. (Vol 4) 1917 All 
466 (468) : 39 All 81 (DB). 

[2] Broker is the agent of party who first employs 
him. To make him agent of the other party there must 
be some words or conduct by which authorization to act 
on behalf of other party is expressed or is to be positi- 
vely inferred. (1910) 8 Ind Oas 601 (603) (Dow Bur). 

[3] A broker is the agent of both parties and his con- 
tract is one of employment. But if he departs from the 
business of negotiation, makes himself the agent of his 
principal to sell or buy, he makes a contract of sale or 
purchase and is liable on it. (Vol 3) 1916 Cal 548 (660): 
42 Cal 1050 (DB). 

[4] The broker’s duty is simply to bring the parties 
together, to arrange a transaction and to get the con- 
tract completed. The performance of the contract is a 
matter between the promisor and promisee. The 
broker need not look for the fulfilment of the contract 
for earning his remuneration, (Vol 22) 1935 Pesh 66 
(56, 67) (DB) © (Vol 17) 1930 All 645 (648) : 62 All 688 
(DB) © (1923) 38 Cal D Jour 139 (141), 

[5] Broker can claim commission if he brings about 
sale or even agreement to sell. (1921) 60 Ind Oas 727 
(728) (Lab). 

[6] To entitle a broker to his commission, he must 
prove either that the transaction has been completed 
or ihat if it is not, the non-completion was due to de- 
fault on the part of the principal. (Vol 9) 1922 Bom 
433 (434) © (Vol 6) 1919 Dow Bur 126 (127) : 10 Dow 
Bur Eul 15. 

[7] The main office of a loan broker is to bring the 
borrower and the lender together, and when he has done 
that he has done all that is necessary for him to do and 
earn his commission. There must be in the lender the 
willingness to open negotiation upon a reasonable basis. 
(Vol 16) 1928 Bom 270 (273): 52 Bom 627. 

[8] In the absence of a contract to the contrary bro- 
kerage is only payable on the completion of a deed of 
conveyance, it being the broker’s duty to introduce a 
person willing and able to complete the purchase. 
(Vol 31) 1944 Sind 168 (169) : IDB (1944) Kar 42 (DB). 

[9] Calcutta jute market— Brokers are liable to buyers 
and sellers in all “principal contracts** — In the case of 
breach of contract the broker is entitled to go to arbitra- 
tion under a clause to that effect. (Vol 10) 1923 Cal 419 
(422) : 50 Cal 12. 

3. Del credere agent* — [1] Del credere agent is 
one who guarantees performance of contract in epnsi- 
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Section 182 (contd,) 

deration of extra remuneration. He is also party to con- 
tract. A dubash is not a del credere agent for contracts 
entered into without his intervention, (Vol 13) 1926 
Mad 544 (551) : 49 Mad 156 (DB). 

[2] The certified brokers of the Bombay Native 
Stock and Share Brokers’ Association are del credere 
agents of their constituents. (Vol 9) 1922 Bom 308 
<316) : 46 Bom 489 (DB). 

4. Commission agents. — [1] A person who re- 
ceives goods from another as a commission agent and 
then sells them for him is an agent up to a certain 
point, that is, up to the date of the sale, and thereafter 
may be a debtor pure and simple, The test to know 
the relation is this : does the commission agent, when 
he sella, has authority to sell in his own name; has he 
authority in his own right to pass a valid title. If he 
has, then he is acting as a principal ms-a-'oie the pur- 
chasers and not merely as an agent and, therefore, 
from that point on, he is a debtor of his erstwhile princi- 
pal and not merely an agent. Whether this is so or 
not must of course depend upon the facts in each parti- 
cular case. (Vol 25) 1938 Nag. 264 (255). 

[2] Commission agent is not legally agent of all per- 
sona and firms, whom he occasionally transacts business 
for. Agency is only with reference to specific sales or 
purchases made under directions of principal, (Vol 5) 
1918 Sind 1 (3) : 12 Sind L E 93. 

5. Pakka adatia and cutcha adatia. — [1] A 
pn&fci adat is a speculative transaction and not a wager 
and a pakka adaha has a right to be indemnified by 
the seller. (Vol 4) 1917 P 0 101 (102) : 45 Ind App 29 ; 
42 Bom 373 (PC). 

[2] Pakka adatia is something more than commis- 
sion agent and very like ordinary del credere agent, re- 
ceiving orders from constituents and placing them in 
open market; but he can allocate his principal’s con- 
tracts to himself when It suits him to do so. (1913) 15 
Bom L B 85 (96). 

[3] Where there is a contract -between a pacaa arha^ 
tiya and a constituent, the paoca arhtiya is himself 
responsible to his constituent. The fact that he did 
or did not enter into a contract with a third party in 
pursuance of the order of his constituent makes no dif- 
ference. Por all practical purposes, the pacca arktiya 
himself and his constituent act as^principal parties. A 
contract between a pacca arhtiya on one side and his 
constituent on the other is a contract between them as 
principals and the pacca arhtiya does not act, in such 
oases, as an agent of his constituent, (Vol 27) 1940 All, 
182 a83) ; ILR (1940) All 186 * (Vol 27) 1940 Lah 
195 (196). {The only claim of constituent against pukka 
artia is fon liquidated sum.)© (Vol 24) 1937 Lah 581 
(585) : ILE (1937) Lah 683 (DB). 

[4] A pakka adatia can become principal to enforce 
any contract entrusted to him as agent by his original 
principal against that principal, (V ol 6) 1919 Bom 137 
(137). 

[5] Pakka adatia enters into contracts tender instruc- 
tions from his employer, principal. But constituent is 
not concerned with method in which his instructions 
are carried out. So it is open to constituents to set up 
plea of wagering contracts. (1913) 37 Bom 347 (350). 

[6] In pakka adatia agency oases, place of payment 
is primarily place where constituent resides, but pay- 
ment may be made In any other place if constituent so 
chooses. Mere fact that principal has to bear charges 
on account of remittance and exchange does not suffi- 
ciently show that place of payment is place whence 
agent remits money. Liability of pakka adatia ceases 
when hard cash has come into his constituent’s hands, 
(1909) 33 Bom 364 (368) (DB). 

[7] Rule of English law that payment of commis- 


sion is conclusive proof of existence of agency does not 
equally apply to pakha adaUa dealing in Bombay. 
(1909) 11 Bom L R 926 (943). 

[8] Even where the contract purports to give an agent 
absolute discretion, just as pakka adatias in Bombay 
have discretion as to calling for margin, it is incumbent 
on him to show that circumstances exist for the reasona- 
ble exercise of that discretion. (Vol 14) 1927 Bom 125 
(126, 127) (DB). 

[9] When a cutcha adatia enters into transaction 
under instructions from and on behalf o£ his up-country 
constituent with a third party in Bombay, he makes 
privity of contract between the third party and the 
constituent, so that each becomes liable to the other, 
but also he renders himself responsible on the contract 
to the third party. He does not ordinarily communicate 
the name of his constituent to the third party, but he 
informs the constituent of the name of the third party. 
The position, therefore as between himself and the third 
party is that he is agent for an unnamed principal with 
personal liability on himself. His remuneration consists 
solely of commission, and he is in no way interested in 
the profits or losses made by his constituent on the con- 
tracts entered into by him on his constituent’s behalf, 
Hence a contract of catcha adatia agency is not a 
wagering contract. (Vol 13) 1926 P C 119 (120) : 51 
Bom 1 ; 53 Ind App 241 (PC) © (Vol 27) 1940 All 182 
(183) : ILR (1940) All 136, 

6, Manager of Joint Hindu family and guar- 
dian of minor. — [1] The managing member of a Hindu 
family is not an agent of the other members of the 
family. (1900) 22 All 307 (317, 320) (DB) © (1903) 26 
Mad 644 (553) : 30 Ind App 220 (PC). 

[2] The guardian of a minor cannot be treated as the 
agent of the minor. (1896) 20 Bom 61 (76) (DB). 

7. Illustrative cases. — [1] Railway company 
under taking to carry goods from a station of its own 
Railway to a station on another railway. Contract is 
with former company which receives goods for whole 
distance; latter is only its agent. (Vol 26) 1939;iAll 649 
(654). 

[2] A person employed to sell unredeemed articles 
from a pawn shop on behalf of his employer is an agent 
within the meaning of S. 182, although he is a servant 
or a shop assistant. (Vol 25) 1938 Rang 243 (244) ; 39 
Cri L Jour 784. 

[3] A suit for account lies against a servant on a 
fixed salary but the nature of whose employment is 
that of an agent. (Vol 17) 1930 Sind 142 (148). 

[4] Person authorised to purchase goods hold them 
and resell them — Contract held to be one of agency with 
right of indemnity. (Vol 10) 1923 Lah 473 (474) (DB). 

[5] When a person undertook, on behalf of oosharers 
of land, to make an application under S. 6 of Act 11 
[XI] of 1^59, he became the agent of the oosharers 
for that purpose. Absence of any consideration would 
not take away from him that character. (1878) 3 Cal 
300 (304) (DB). 

[6] Plaintiffs, deshmuhk of village, entitled to fees 
and employments from revenues— Defendants, gumastas, 
appointed by Peshwas, making collections for plaintiff. 
HeZdjthat, defendants were to be regarded as agents for 
the plaintiff, and the mere fact that they were not ap- 
pointed by the plaintiff and were not removable by » him 
did not prevent their being his agents. (Vol 26) 1939 
Bom 126 (127, 128) : I L B (1939) Bom 154 (DB). 

[7] Where there is authority to send title deeds by 
post the post office is the agent of the addressee; if 
there is no authority, the post office will be the agent of 
the sender. (Vol 24) 1937 Bom 39 (41) : I L R (1937) 
Bom 763, 

[8] Provident fund money sent by a railway com- 
pany by money order to its servant can be attached by 
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^ 183. Any person who is of the age of majority according to the law to which he is subject, 

K ho may employ agent and who is of sound mind, may employ an agent. 

184. As between the principal and third persons, any person may become an agent; but no 

Who may he an agent. person who is not of the age of majority and of sound mind can 

become an agent, so as to be responsible to his principal according to the provisions in that 
behalf herein contained. 

Consideration not necessary, 185, No consideration is necessary to create an agency. 

Agent's authority may he mi ' , 

expressed or implied, ine authority Of an agent may be expressed or implied.^ 

[a] See however the Indian Registration Act, 1908 (16 [XVI] of 190S), S. 33; see also the Code oi Civil 
Procedure, 1908 (Act 5 [V] of 1908), 0. 3, E. 4. 


187. An authority is said to be express when it is given by words spoken or written. An 
Definitions of express and authority is said to be implied when it is to be inferred from the 
MnpZwii authority. cLrcumstanees of the case; and things spoken or written, or the ordinary 

course of dealing, may be accounted circumstances of the case. 

Illustration, 

A owns a shop in Serampore, living himself in Calcntta, and visting the shop occasionally. The shop is 
managed by B, and he is in the habit of ordering goods from C in the name of A for the purposes of the shop, 
for them out of A*s funds with A's knowledge. B has an implied authority from A to order goods 
from C in the name of A for the purposes of the shop. 


Section 182 (contd ) 

the judgment-creditor of the servant. The post office is 
the agent of the addressee. (Yol 3) 1916 All 336 (336). 

[9] Plaintifi’s contract to supply goods to defendant 
^Indpt requesting defendant to purchase goods on 
plaintiff’s account and risk same on conditions stated, 
created agency. (Vol 14) 1927 Oal 668 (672) : 54 Oal 
549, 

[10] If a married couple live together and husband 
acts alone in dealing with joint property, be is held to 
act as wife's agent in respect of her interest as well as 
his own. But presumption is rebuttable, (’ll) 10 Ind 
Cas 919 (920) (Low Bur). 

[11] Where after the dissolution of partnership, an 
agreement was entered into between the partners to the 
effect that two of them were to collect the outstandings 
of the partnership as trustees, and to deposit the amount 
in a bank after paying off the partnership liabilities and 
that all the partners should share the balance equally 
and one of the partners sued for the rendition of ac- 
counts of the moneys realised under the agreement; 
Held, that the agreement created a modified form ot 
relationship of principal and agent between the parties, 
quite apart from that of the original agreement of 
partnership that had been dissolved. (Vol 18) 1931 Lah 
300 (301) (DB). 

[12] It is within the authority of a manager of a 
mine to enter into a contract binding on the owner. 
(Vol 25) 1938 Cal 343 (346). 

[13] B, not a producer himself, entered into a con- 
tract with A for supply of goods on certain commission: 
Beldf that the relationship was not one of principal and 
agent and the mere mention of commission is not in- 
consistent with such relationship as between principals. 
(Vol 8) 1921 P 0 129 (130) ; 5 Bang 1 (PC). 

[14] Honorary treasurer of a subscription committee 
is not its agent. (Vol 1) 1914 All 22 (23) : 36 All 268 
(DB). 

[15] A sub-contract was entered into by a contractor 
undertaking some building work of a railway company 
with another contractor on certain percentage basis. 
The sub-contractor sued the railway contractor for 
rendition of accounts : Held, that under the circum- 
stances a suit for rendition of accounts could not lie, as 
there was no relationship of principal and s gent between 
the two contractors for realising money from the .rail- 
way company. (Vol 17) 1930 Lah 1062 (l063). 

[16] A person contracting to purcha'^e property and 


promising damages on default is not agent. (Vol 6) 1919 
Mad 411 (412) (DB). 

[17] Where person appoints one branch of bank as 
agent for him. all other branches do not become agents 
of the person for purposes of carrying out instructions 
in respect of that agency. (Vol 14} 1927 Lah 662 (664) 
(DB). 

[18] A barrister is not technically his client’s agent, 
but the contract between an advocate, A, S , and bis 
client is governed by general rules of contract under 
Contract Act. He is a special kind of agent selected out 
of special class for wl om agency contract is reserved by 
law, but nevertheless governed by law relating to 
agency. (Vol 21) 1934 Bom 299 (301) ; 68 Bom 597 
(DB). 

SECTION 183 — Note 1 

[1] Minor principal is not bound by agent’s acts un- 
less agent is guardian, that too under specified circum* 
stances. (Vol 15) 1928 Lah 864 (864), 

SECTION 184 -- Note 1 

[1] Minor can be agent of a principal, who is compet- 
ent to contract. (Vol 15) 1928 Lah 854 (864, 855) 
• 5 &(Vol 5) 1918 Lah 269 (270) (DB). 

[2] Minor agent is not responsible for loss caused by 
his guardian. (Vol 4) 1917 Nag 97 (98). 

[3] Person knowingly appointing minors as his agents 
— Contract subsisting for sometime— Person cannot sub- 
sequently say that the contract is void, being made by 
minors. (’02) 4 Bom L B 627 (629). 

SECTION 185 — Note 1 

[1] No consideration is necessary to create agency. 
(Vol 16) 1929 Lah 182 (185) (DB). ’ 

SECTION 186 — Note 1 

[1] Section 186 provides that the authority of an 
agent may be expressed or implied. In oases where the 
authority is not expressed, the question whether an agent 
had or bad not authority to act in a particular matter 
on behalf of the principal is to be decided according to 
the circumstances of each case, (Vol 22) 1935 Oudh 170 
(173) (DB). 

SECTION 187 — Note X 

[1] Where an act purporting to be done under a power 
of attorney is challenged as being in excess of the 
authority conferred by the power, it is necessary to 
show that on a fair construction of the whole inatru- 
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188. An agent, having an authority to do an act, has authority to do every lawful thing 
Extent of agents authority, "which is necessary in order to do such act. 

An agent having an authority to carry on a business has authority to do every lawful thing 
necessary for the purpose, or usually done in the course of conducting such business. 

Illustrations^ 

(a) Ah employed by B, residing in London, to recover at Bombay a debt due to B. A may adopt any legal 
process necessary for the purpose of recovering the debt, and may give a valid discharge for the same. 

(b) A constitutes B his agent to carry on his business of a ship^builder. B may purchase timber and other 
materials, and hire workmen, for the purpose of carrying on the business. 


Section 187 (contd^ 

ment the authority in question is to be found within the 
four corners of the instrument, either in express terms 
or by necessary implication. {Vol 25) 1938 Mad 966 
(969) (DB). 

[2] Agent with wide powers — Agent contracting debt 
— ^Principal, not repudiating is bound to pay it. (Tol 3) 
1916 Pat 57 (68) (DB). 

[3] An authority to sell implies authority to settle 
terms of sale. (Vol 12) 1925 Mad 227 (227). 

[4] A general authority to sell house does not imply 
authority to settle price and arrange for the sale with- 
out any further reference to the principal. An authority 
to sell does not imply an authority to receive purchase 
money, (’10) 20 Mad L Jour 479 (483, 491, 494) 
(DB). 

[5] Authority for negotiating and completing sale for 
specified pice within particular lime includes authority 
to enter into contract for sale. (Vol 33) 1946 Mad 42 
(44) : I L R (1946) Mad 465 (DB). 

[6] Authority to procure purchaser does not imply 
authority to sell. (Vol 10) 1923 Cal 67 (58) (DB).“ 

[7] Mere writing letters on behalf of principal — No 
authority to acknowledge debt. (Vol 11) 1924 All 855 
(856) : 46 All 892 (D B). 

[8] A servant ordered to do particular class of acts 
can bind his master by act in that class done in course 
of 'service and for his master’s benefit. (Vol 14) 1927 
Rang 44 (45). 

[9] A Natlukottai Chettiar agent has an implied 
authority to pledge credit of firm. (Vol 2) 1916 P 0 121 
(123, 124) : 8 Low Bur Rul 536 : 43 Cal 527 ; 43 Xnd 
App 48 (P C). 

[10] Transaction within the authority of agent is 
valid whether beneficial to principal or not, (Vol 2) 
1915 P G 121 (124) ; 8 Low Bur Rul 536 : 43 Cal 527 ; 

' 43 Ind App 48 (P 0). 

[XI] Agent cannot bind his principal by doing acts 
which are not specifically included in the power ol 
agency, nor are necessary for the declared purposes of 
the power. (1893) 1893 App Cas 170 (179) (P 0), 

[12] Where the authorities efiected a settlement 
between the various communal parties to avoid serious 
trouble resulting out of their disputes, the question 
whether the agreement was entered into by the leaders 
in a representative capacity so as to bind others who 
did not sign the deed, must be determined on the atti- 
tude of those others whom the leaders were supposed to 
represent. (Vol 16) 1929 All 619 (520) (D B). 

[13] Where goods purchased by a person are received 
by another and dealt with by him, it is a sufficient 
inference in law that the former is an agent for the 
latter. (Vol 15) 1928 Cal 863 (864) (D B) 

[14] Where it was sought to prove that D had an 
implied authority to settle a lease on behalf of B, a 
shebait, and where the lower Court found that D was 
acting as if he was tbe real shebait, it was held that the 
finding was insufficient to prove implied authority. It 
was necessary to find that D had been authorized to do 
some work of this class to which the contract belonged. 
If this authority to settle the lease could be inferred 
from the facts and circumstances, it would have been 


more than enough; or if it could be established that he 
had authority generally to make all settlements, that 
also would have been sufficient; or if the settlement of 
this lease was necessary in order to do an act which D 
was authorised to do, that also would have sufficed. 
But ir\ the absence of any such proof, the authority 
cannot be held to be proved so as to bind tbe principal, 
^(Vol 20) 1933 Cal 109 (113) ; 60 Cal 111 (D B). 

[15] The liability of a husband for bis wife’s debts 
depends on the principles of agency, and he can only 
be liable when it can be shown that he has expressly or 
impliedly sanctioned what the wife has done. (1887) 9 
All 147 (155) (D B) (’99) 1899 Pun Re No. 63, 
page 277 (282) (D B). 

[16] Husband is liable for his wife’s debts if he had 
sanctioned her to borrow. There is implied authority 
when wife manages the family affairs. (Vol 23) 1936 
All 393 (395, 396). 

[17] Necessaries supplied to wife — Wife having im- 
plied authority to pledge credit of her husband — Wife 
executing pro note for sums due on account of neces- 
saries supplied — Husband held liable under the pro- 
note. (Vol 23) 1936 All 869 (870) ® (Vol 16) 1929 Lah 
18 (19), 

SECTION 188 — Note 1 

[1] According to S. 188, power-of-attorney should be 
construed strictly. Such construction does not disable 
attorney from exercising all powers incidental to execu- 
tion of powers expressly enforced on him or from 
exercising powers necessarily implied, and termed 
’medium powers.’ (1912) 23 iMad L Jour 595 (598) 
(r> B). 

[2] Power-of-atfcorney in suit empowers a person to 
file appeal and to take out execution and conduct all 
proceeffings arising out of the litigation — Such person 
is competent to apply in execution for mesne pro/itls. 
(Vol 20) 1933 Lah 876 (878), 

[3] Where authority is conferred by special power, 
any act in excess of it will not bind principal . In such 
cases terms of power should be construed strictly, 
(Vol 4) 1917 Pat 234 (238) : 2 Pat L Jour 600 (D B). 

[4] Where an act purporting to be done under "a 
power-of-attorney is challenged as being in excess of 
tbe authority conferred by the power, it is necessary to 
show that on a fair construction' of the whole instru- 
ment, the authority in question is to be found within 
the four corners of the instrument either in express 
terms or by necessary implication. The limits of neces- 
sary implication are indicated by S. 188, Contract Act, 
(Vol 25) 1938 Mad 966 (969) (D B). 

[5] Whenever the very act of the agent is authorised 
by the terms of the power, it is binding on the consti- 
tuent, as to all persons dealing in good faith with the 
agent; such persons are not bound to enquire into 
facts aliunde. The apparent authority is the real 
authority. (1893) 1893 App Cas 170 (180) (PO). 

[6] Money-lending business— Agent expressly autho- 
rised to borrow and lend money to clients — Such autho- 
rity implies authority to pledge principaVs credit for 
borrowing. (Vol 2) 1915 P G 121 (123, 124) : 43 Ind 
App 48 : 43 Cal 527 : 8 Low Bur Rul 536 (P C). 
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5(89. An agent has authority, in an emergency, to do all such acts for the purpose of protecting 
Agent's authority in his principal from loss as would be done by a person of ordinary prudence 
an emergency. in his own case, under similar circumstances. 

Illustrations. 

(a) An agent for sale may have goods repaired if it be necessary, 

(b) A consigns provisions to B at Calcutta, with directions to send them immediately to C at Cuttack. B may 

sell the provisions at Calcutta, if they will not bear the journey to Cuttack without spoiling. 


Section 188 (contd.) 

[7] An agent has implied authority to pledge the 
oredit of his principal for what is necessary to the 
successful management of the business and, as usual, an 
agent in charge of a business has implied authority to 
bind his principal by raising a loan for the purposes 
^ihereof, only if his act is necessary or is usual iu the 
management of the particular business or is justified by 
an emergency. (Vol 14) 1927 Oudh 44 (45) : 2 Luck 
253 (D B). 

[8] Agent has no power to borrow when expressly 
prohibited in power of attorney. (Voi 19} 1932 Nag 27 
(28) : 27 Nag L B 324. 

[9] If power-of-attorney does not authorise agent to 
carry on business except with limitations, any act done 
by him in excess of such power will not bind principal. 
(Vol 6) 1918 Mad 706 (707) (D B). 

[10] Agent to manage estate having no authority to 
borrow, borrows money — Borrowing not justified by 
necessity or usual course of business— Principal is not 
liable. (Vol 25) 1938 Mad 966 (969) (D B). 

[See also (1906) 83 Cal 343 (347, 348) (D B).] 

[11] Every agent who is authorised to conduct a 
particular business has implied authority to do what- 
ever is incidental to the ordinary conduct of such busi- 
ness and whatever is necessary for the proper and 
•effective performance of his duties but not to do any- 
thing outside the ordinary scope of his employment 
«,nd duties. (1905) 1 Cal L Jour 199 (202, 203, 204) 
<D B) (1909) 3 Sind L B 164 (166). 

[12] When the manager of press, who had authority 
to do all acts necessary for the management of the 
press, borrowes money to the knowledge of the princi- 
pal and spends for the purposes of the press, the 
principal is liable. An agent has authority to do all 
jaots impliedly necessary to the successful management 
of the business. (Vol 14) 1927 Oudh 44 (45) : 2 Luck 
253 (B B). 

[13] Where principal authorises his agent to supply 
goods to third person, agent is justified in supplying 
goods until authority of third person to demand goods 
is revoked. Principal can be sued for price of goods 
supplied to third person on account of principal. (*10) 
1910 Pun L B No. 136, p. 373 (378) : 1910 Pun Be 
No. 55 (D B) © (Vol 2) 1915 Mad 1162 (1163). 

[14] Power enabling agent to carry on business of 
ffrm does not entitle him to sue for dissolution of firm. 
<Vol 1) 1914 Low Bur 191 (2) (192) (B B). 

[15] Possession of principal’s house by dismissed 
•agent is not permissive, (Vol 15) 1928 Nag 284 (286) : 
•24 Nag L B 148 t 29 Or L Jour 902 © (Vol 4) 1917 
Oudh 235 (236) (B B). (Authority to receive money for 
principal includes authority to do connected lawful and 
necessary acts.) 

[16] Power-of attorney given to agent to collect out- 
standings includes also power to collect debts due under 
decrees, obtained even before date of power. (Vol 1) 
1914 Mad 632 (633). 

[17] Agent authorised only to collect debts cannot 
realise their value or any part of it by selling them. 
(Vol 6) 1919 Mad 957 (959) ; 41 Mad 923 (B B). 

[IS] Agent authorised to receive payment due to 
principal — Amount neither transferred nor assigned to 
him in Ins own right — Agent has no authority to 


institute suit for its r-ecovery, (Vol 26) 1939 All 623 
(626). 

[19] Where agent was authorised by power-of- 
attorney to direct, superintend, manage and control 
business of defendants and there was stipulation to the 
effect that agent was not .to enter into speculations in 
“gunnies, opium, shares or exchange:” Seld^ that con- 
tract for purchase of sugar was outside scope of prohi- 
bition, that words “as carried on by defendants in 
Singapore and elsewhere” were merely descriptive and 
not limiting articles of agent’s business and that mere 
imprudence of act did not render act unauthorised* 
(1912) 39 Cal 568 (577, 578) (B B) © (1911) 10 Ind Gas 
895 (897) (Cal). 

[20] Agent ordinarily cannot bind his principal by 
reference to arbitration but where according to custom 
of business agent has such power, principal will be 
bound. (1909) 3 Sind L R 5 (6) © (Vol 17) 1930 Rang 
332 (333) : 32 Or L Jour 149. 

. [21] A solicitor has no imj^lied authority as such to 
receive payment of mortgage debt though he may be 
authorised to receive interest. He cannot enter into 
agreement to release portion of mortgaged property 
from lien. Nor can he. where he is authorised to receive 
payment, receive cheque instead of cash. (1909) 10 Cal 
L Jour 150 (171) (B B). 

[22] Without the express authority of the client, % 
pleader cannot compromise his case. (1898) 21 Mad 274 
(277) (B B). 

[See also (Vol 1) 1914 Lah 112 (113) : 1914 Pun Be 
No. 96 (BB).] 

[23] A commission agent purchasing goods for mer- 
chant and consigning them by ship and insuring them 
under instructions from merchant has insurable inter- 
est in goods and can recover money under policy of 
insurance in case of loss of goods. (1912) 36 Bom 484 
(488, 489). 

[24] A company is responsible for all the acts done 
by its directors even though unauthorised by it, provid- 
ed such acts are within the apparent authority of the 
directors and not tiUra vires of the company. (Vol 19) 
1932 All 141 (145) : 53 All 1009 (B B). 

[25] Stockbroker is liable to retain equivalent 
number of shares and not necessarily specific shares 
purchased for his client. (Vol 25) 1938 PC 23 (24)‘ (PC). 

[26] Agent who has authority to receive goods for 
his principal has implied authority to , sign an acknow- 
ledgment of balance due by the principal. (1910) 1910 
Pan L ‘R No. 136, p. 373 (378) ; 1910 Pun Be 
No. 55 (BB). 

SECTION 189 — Note 1 

[1] Agents are ordinarily bound to carry out princi- 
pal’s instructions in all respects* If, however, goods are 
perishable or perishing, agent is entitled to deviate 
from his instructions as to time or place at which they 
are to be sold. (Vol 27) X940 Lah 412 (415) (BB). 

[2] Agent purchasing for principal and intimating 
that in default to pay property would be sold— Princi- 
pal not sending price : Eeldt agent can sell at market 
value and be reimbursed for loss. (Vol 14) 1927 Lah 493 
(494) (BB). 

[3] Iu emergency, bailee has same power to act as 
agent under S, 1S9, Contract Act, and in eases of difid- 
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Sub-Agents, 

190* An agent cannot lawfully employ another to perform acts which he has expressly or 
When agent ca 7 inof impliedly undertaken to perform personally, unless by the ordinary custom? 
delegate, of trade a sub-agent may, or, from the nature of the agency, a sub-agent 

must be employed. 

191. A *'sub.agent’* is a person employed by, and acting under the control of, the original* 
^*Sub-agent'' defined, agent in the business of the agency. 

Ile:presentation of princi- 192.. Where a sub-agent is properly appointed, the principal is, so 
pal by szib-agent properly far as regards third persons, represented by the sub-agent, and is boun^ 
appointed, responsible for, his acts, as if he were an agent originally 

appointed by the principal. - 

AgenVs responsibility for The agent is responsible to the principal for the acts of the* 
suUagcnt, sub-agent. 

Suh-agenVs responsibi- The sub-agent is responsible for his acts to the agent, but not to 
the principal, except in case of fraud or wilful wrong. 

193. Where an agent, without having authority to do so, has appointed a person to act as a 
Agent’s respoimbility for Bub-agent, the agent stands towards such person in the relation of 
sub-agent appointed vntli- principal to an agent, and is responsible for his acts both to the 
otii authority, principal and to third persons; the principal is not represented by, or 

responsible for the acts of, the persons so employed, nor is that person responsible to the principal. 

Belation between principal 19 ^' “Where an agent, holding an express or implied authority to 

and person duly appointed by name another person to act for the principal in the business of tho 
■agent to act in business of agency, has named another person accordingly, such person is not a 
agency, sub-agent, but an agent of the principal for such part of the business 

of the- agency as is entrusted to him. 

Illustrations, 

(a) A directs JB, his solicitor, to sell his estate by auction, and to employ an auctioneer for the purpose. B 
names 0, an auctioneer, to conduct the sale. C is not a sub-agent, but is A’s agent for the conduct of the sale. 

^ (b) A authorizes B, a merchant in Calcutta, to recover the moneys due to A from 0 & Co. JB instructs X), a 
solicitor, to take legal proceedings against 0 & Co. for the recovery of the money. D is not a sub-agent, but ia 
solicitor for A, 


Section 189 (mitd,) 

oulty he is under same duty as has been cast upon 
agent under S. 214 of Act which makes it incumbent 
on agent to use all reasonable diligence in communicat- 
ing with his principal and in seeking to obtain his in- 
structions. (Vol 20) 1933. All 158 (159) (DB). 

[4] Express instructions to ship ‘‘soonest” at New 
yorke — Impossibility to avoid delay at New Yorke « 
Goods cannot be shipped elsewhere without promisee’s 
previous consent. (Vol 12) 1925 Cal 609 (611) (DB). 

SECTION 190 — Note 1 

[1] As a general rule, an agent cannot without 
authority from his principal devolve upon another obli- 
gations to the principal which he has himself under- 
token to personally fulfil. But in special circumstances, 
it is permissible for the agent to appoint a substitute 
who would be responsible to the principal in the same 
way as the agent himself. Such a substitute is not a 
sub-agent but an agent of the principal. (Vol 26) 1989 
AU 188 (189). 

[2] Authority to appoint sub-agent may be presum- 
ed from facts and the nature of the agency. (Vol 10) 
192$ Kang 84 (85) : 11 Low Bur Eul 326 (DB), 

SECTION 192 — Note 1 

[1] There is no privity of contract between the prin- 
cipal and the sub-agent. (Vol 2) 1915 Mad 509 
(513) (DB). 

[2] Authority to appoint sub-agents docs not dis- 
charge agent’s liability to principal for acts of sub- 
agent, nor creates a privity between principal and 
Bub-agent nor brings the case under S. 194 i.e. procur- 


ing an agent. (Vol 17) 1930 Sind 247 (250, 251) : 25- 
Sind L E 28 (DB). 

[3] Every agent who employs a sub-agent is liable 
to the principal for money received by the sub-agent to* 
the principal’s use, and is responsible to the principal 
for the negligence and other breaches of duty of the 
sub-agent in the course of his employment. (Vol 17) 
1930 P 0 274 (275) (PC) ® (Voi 4) 1917 Bom 
(31) (DB). 

[4] Principal cannot sue sub-agent for accounts 
unless be can prove fraud or wrong doing by the sub- 
agent (Voi 25) 1938 Cal 12 (12) : I B E (1937) 2 Cali 
124 (DB). 

tS] Banian employed by agent for sale of goods sell- 
ing such goods in good faith and duly accounting there* 
for to the agent — He cannot thereaftar be heldi 
accountable to the principal. (1891) 18 Cal 573 (614,. 
615) : 18 Ind App 78 (PO). 

[6] Eeceiver to an estate appointing tahsildar — 
Tahsildar may be regarded as sub-agent liable to Becei* 
ver and not to the principal. (1908) 8 Cal L Jour 114 
(115) (DB). 

SECTION 194 — Note 1 

[1] The true test to determine whether the person 
appointed by the agent authorised in that behalf to 
perform part of the business of agency is a substituted 
agent of the principal or the sub-agent of the agent is to* 
see if there is a privity of contract between the principal 
and the person so appointed, and the test to be applied 
is the same whether the case falls within S. 194 or 
whether the person so appointed is nominee of the- 
principal, although there is difference in the obligation 
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196. In selecting snch agent for his principal, an agent is bound to exercise the same amount'' 
AgenVB duty in naming of discretion as a man of ordinary prudence would exercise in his own 
BUG •gerson, responsible to the principal for the 

acts or negligence of the agent so selected. 

Illustrations, 

{a) A instructs H, a zxtercbaot, to buy a ship for him. JB employs a ship-surveyor of good reputation to choose 
a ship for A, The surveyor makes the choice negligently, and the ship turns out to be unseawortby, and is lost* B 
is not, but the surveyor is, responsible to A, 

(6) A consigns goods to B, a merchant, for sale. B, in due course, employs an auctioneer in good credit to sell 
the goods of A, and allows the auctioneer to receive the proceeds of the sale. The auctioneer afterwards becomes 
insolvent without having accounted for the proceeds, JB is not responsible to A for the proceeds. 


Batificatioiin 

196. Where acts are done by one person on behalf of another, 
but without his knowledge or authority, he may elect to ratify or to 
disown such act. If he ratify them, the same effects will follow as if: 
they had been performed by his authority. 

Section 194 (contd,) 

undertaken by the agent. (Yol 17) 1930 Cal 10 (14, 15): 

56 Cal 686. ^ * i 


Bight of pej'son as to acts done 
for Mm without his authority, 
Effect of ratification. 


[2] PJaintiS who was owner of houses appointed a 
banking concern to lease out his houses. In the course 
of the correspondence, plaintifi wrote to bank’s agent 
thus : *Tn any case you need not enquire from me 
about renting the cottages- You have full authority to 
accept anything,” The banking concern appointed 
defendant as agent on behalf of plaintiff to rent the 
houses: Held, that the plaintifi had given very wide 
powers to the banking concern and the power to appoint 
an agent under these circumstances might well be in- 
ferred. A banking concern usually is not espeoted to go 
about in search of tenants and plaintiff must have 
known that other agencies would have to be employed 
in order to find suitable tenants for the houses. Under 
these circumstances the bank had authority to appoint 
defendant as agent and the latter was accountable to 
plaintiff. (Yol 26) 1939 All 188 (189). 

_ [3] Where a person appoints one branch of a bank as 
his agent for the purchase of certain goods and that 
branch instructs another branch of the same bank to 
pay for and take delivery of the goods for such person 
the latter branch becomes a substituted agent of the 
person and is bound to carry out all the instructions of 
the principal in respect of the transaction. The Court 
cannot take judicial notice of a mercantile custom at 
variance with the statutory rights of a party to the con- 
tract when it has been neither pleaded nor proved. (Yol 
16) 1929 Lah 536 (538) (DB). ((Yol 14) 1927 Lah 662, 
Eeversed.) 

[4] English mortgage — Mortgagor granting power- 
of-attornf y to mortgagee to collect rents as mortgagor’s 
agent — Bower-of-attorney giving authority to mortgagee 
to appoint substitute— Substitute so appointed is agent 
of mortgagor and not of mortgagee. (Yol 23) 1936 Pat 
211 (217) : 14 Pat 560 (DB). 

SECTION 195 — Note 1 

[1] It cannot be said that as the agent is responsible 
to the principal for negligence in the relation of a sub- 
stituted agent, his hands would be tied as soon as he 
made the nomination and cannot revoke it although he 
may later discover that the person appointed by him was 
unworthy of his choice. Section 195 itself implies the 
power of revocation in an agent in the case of a substi- 
tuted person. (Yol 31) 1944 Bom 76 (85). 

[2] Where an agent selects a competent person as a 
sub-agent to do a particular business, the former is not 
responsible to the principal for the negligence of the 
agent so selected. (1909) 3 Sind L R 191 (194). 


SECTION 196 — Synopsis 

1. Ratification — Essentials of. 

2. Acts done without authority. 

3. Ratification — Effect of. 

4. Ratification hy quondam minor. 

5. Acts which cannot be ratified. 

1. Ratification — Essentials of.— [1] The first es- 
sential to the doctrine of ratification, with its neces- 
sary consequence of relating back, is that the agent 
shall not be acting for himself, but shall be intending to 
bind a named or ascertainable principal. (Yol 23 1 1936 
P C 193 (197) (P C) (Yol 23) 1936 Cal 87 (92) (DBj © 
(Yol 14) 1927 Mad 805 (811). (Man can ratify that which 
purpoted to be done for him, but cannot ratify thing 
done for somebody else.)'2<lYol 4) 1917 Mad 250 (253) (DB] 
fS> (1908) * 33 Cal 420 (429) : 35 Ind App 48 (P C) ^ 
(1908) 8 Cal L Jour 458 (467) (DB) ^ (1881-’S2) 6 Bom 
463 (466) (DB). 

[2] Section 196 refers to contracts which have been 
entered into by persons on behalf of others without 
their knowledge or authority but not to contracts which 
have been expressly forbidden either by those persons- 
who are alleged to have ratified them later or by law. 
(Yol 26) 1939 Mad 957 (960): ILR (1939) Mad 928 iDB).. 

[3] Effective ratification necessarily involves know- 
ledge o! all the material facts on the part of him who* 
ratifies. (Yol 17) 1930 P C 278 (281) (P 0) ^ (Yol 23>> 
1936 Oal87 (92) (D B) (Yol 17) 1930 Oudh 312 (314). 

: 6 Luck 19 (DB) * (Yol 14) 1927 Mad 478 (485) (D B). 
(Pull knowledge of facts must be proved.) (Yol 2)i 
1916 Cal 54 (58) (DB). 

[4] In order to ratify something it is necessary that 
that thing must exist, (Yol 13) 1926 Cal 1215 (1217> 
(DB). 

[5] It is possible for the act of an agent done within 
time to be subsequer tly ratified by the principal. (Vol 
21) 1934 Pat 290 (292) (DB). 

[6] A principal cannot ratify a transaction in part 
and repudiate it in part. (Yol 2) 1915 Cal 54 (68) (D B)) 
»& (Vol 11) 1924 Pat 25 (27). • 

[7] In determining whether the principal ratified an 
act of the agent the question is not what the principal 
intended to do but what he did. That is, his acts are 
conclusive evidence of his intention, (Yol 14) 1927 Madt 
478 (483) (DB). 

[8] An option of ratification is capable of being . 
exercised within a reasonable time of the act purported 
to be ratified and not after the expiry of the period for 
which the option was open. (Vol 26) 1939 Mad 957 
/960) : ILK (193ft) Mad 928 (DB). 

[9] There can be no ratification of a contract unlei'- 
it is eommunicated to the otbei 'side or that subsequent 
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197. Eatificatiion may be expressed or may be implied in the con- 
duel; of the person on "whose behalf the acts are done. 


Ratificahen may he cx- 
pressed or implied. 


Section 196 (contd,) 

ictions show an approbation of the contract. (Vol 25) 
1988 Nag 482 (482) ; ILR (1940) Nag 29 (DB). 

[10] Ratification is difierent from consent. Consent 
is an express or implied agreement to waive the right 
to avoid an act and precedes the transaction. Batifica- 
iion is subsequent in point of time to the transaction 
which is voidable, (Vol 14) 1927 Nag 180 (182), 

2. Acts done without authority, — [1] In order 
to establish a ease of ratification, it is essential that the 
party ratifying should be conscious that an act beyond 
the authority of the agent had been done, and further 
after notice of that fact, the party consciously by an 
n'^ert act agreed to be bound by it or by acquiescence in 
the situation arising thereafter allowed the business to 
'^continue. In either event, consciousness of the act done 
by the agent without authority must be proved, and, 
secondly, it should be proved that, after notice of such 
unauthorized act, the principal adopted the transaction, 
(Vol 23) 1936 Bom 62 (69) ; 60 Bom 326 (DB). 

[2] An act done by an agent of the Government, 
though in excess of bis authority can be ratified by the 
^Government and on being ratified is equivalent to pre- 
vious authority. (1869) 7 Moo Ind App 476 (539, 540) 
(PC) (Vol 1) 1914 Mad 174 (190) : 38 Mad 997 (D B) 

(1861) 8 Moo Ind App 529 (554) (PC). 

[3] Arbitration — Award — Agent not authorised to 
apply for or consent to reference — Principal aware of arbi- 
tration proceedings and tacitly ratifying action of agent 
—Principal cannot question validity of award. (1897) 
24 Cal 469 (472) (DB). 

[4] A mortgage executed by a general agent holding 
u power- of attorney, which did not authorise him to 
execute mortgages is operative if acted upon and rati- 
fied by the principal. (Vol 9) 1922 All 197 (199) : 44 
All 77 (DB). 

[5] Where an act of an agent done in excess of his 
authority is ratified by the principal, the personal liabi- 
Hty of the agent to the principal ceases. (Vol 14) 1927 
Had 478 (482) (DB). 

3. Ratification — Effect of. — [1] Ratification is in 
Jaw equivalent to previous authority. (Vol 30) 1943 P C 
66 (68) : 70 Ind App 50 : I L R (1944) Mad 1 : I L R 
(1943) Kar (P 0) 77 (P C) ^ (Vol 14) 1927 Mad 805 
<811). 

[2] Ratification relates back to the time of inception 
'Of the transaction and has a complete retroactive effi- 
cacy. (Vol 23) 1936 Cal 87 (92) DB) © (Vol 21) 1934 
Pat 290 (292) (DB). 

[3] Since an act done by a person not authorised to 
do it can be ratified, it follows that such act is not void 
hut voidable. If it is not ratified, it will become void; 
hut if it is ratified, it is validated. (Vol 25) 1938 All 369 
<373) : ILR (1938) All 614 (DB), 

[4] Ratification once deliberately made upon full 
knowledge of all the material circumstances becomes at 
once obligatory and cannot afterwards be revoked or re- 
called. (Vol 1) 1914 Mad 174 (189, 190) ; 38 Mad 997 
4DB). 

[5] Mere ex post facto submission not amounting to 
ratification does not amount to estoppel. (Vol 6) 1919 
Oiidh 95 (97) (DB). 

4. Ratification by quondam minor. — [1] In 
order that an act may amount to a ratification, there 
must be after majority and after the late minor has ac- 
quired full knowledge of the nature and effect of the 
transaction, some promise or other act, which shows an 
internal acknowledgment of his liability in respect of 
afebe act done on his behalf daring minority. Where, 
therefore, a person, two months after attaining majo- 


rity, renews the promissory note executed by the late 
agent of his mother guardian and such agent at the 
time of the renewal is in the employ of the person in 
whose favour the promissory note is executed, it cannot 
be said that the act of the minor amounted to a ratifi- 
cation of the act of his mother guardian and the plain- 
tifi must prove that there was a legal necessity. (Vol 22) 
1935 Nag 127 (128) : 31 Nag D B 243 © (Vol 25) 1938 
Nag 68 (72) (DB). 

[2] The question of ratification in minors’ eases can 
arise only with respect to the actions of guardians. Such 
actions are ordinarily binding until set aside by the 
minor on attaining majority or by someone on his be- 
half before that. Therefore, on the minor’s attaining 

- majority if he does not repudiate the actions of his 
guardian within a reasonable time or if he elects to 
ratify them, he is bound by his election. (Vol 24) 1937 
Nag 390 (391) : ILR (1937) Nag 458. 

[3] In order to ratify the transaction of a lease by 
guardian, it would not be enough to show that the rent 
was received by the am mukUtear unless it was farther 
shown that that am-mtCkhtear was given the power not 
only to collect rent from tenants but also for ratifying 
contracts which his master could avoid. (Vol 14) 1927 
Cal 796 (800) (DB). 

[4] Sale deed by minor’s guardian — Minor on attain- 
ing majority ratifying that transaction by deed — Latter 
deed does not require registration. (Vol 30) 1943 Nag 
263 (264) : ILB (1943) Nag 574. 

5. Acts which cannot be ratified. — [1] A void 
agreement cannot be ratified. (Vol 30) 1943 Bom 362 
(364) © (Vol 24) 1937 Nag 390 (391) : I L R (1937) Nag 
458 © (Vol 17) 1930 Cal 748 (749). (Void lease against 
minor.) © (Vol 17)’ 1930 Oudh 312 (314) : 6 Luck 19 
(DB) © (Vol 16) 1929 Cal 612 (613) (D B). (Void lease.) 
© (Vol 16) 1929 Gal 50 (54) : 55 Cal 841 (D B) © (Vol 
14) 1927 Nag 214 (215) © (Vol 11) 1924 Nag 338 (343) 
© (1899) 9 Mad L Jour 104 (105) (DB). 

[2] Alienation by manager of joint Hindu family 
void in its inception — Subsequent assent of members 
cannot validate it. (1912) 35 Mad 177 (182) (DB). 

[3] Mortgage of minor’s property by guardian not for 
minor’s benefit but for his own — There can be no rati- 
fication. (Vol 27) 1940 Pat 661 (662) (DB). 

[4] Any action by a person who is not a guardian of 
the minor and who has no authority to act on behalf 
of the minor, is incapable of ratification. (Vol 24) 1937 
Nag 390 (391) ; ILR (1937) Nag 458. 

[5] Official Receiver is not agent of Court and an un- 
authorised sale by him cannot be ratified by Court. 
(Vol 14) 1927 Mad 1 (2) : 50 Mad 135 (FB). 

[6] Where one of the partners sells the firm property 
to a person in his own right and not on behalf of the 
other partner or the firm and subsequently, the second 
partner also sells the same property to other person, 
there can be no ratification under S. 196 by the second 
partner of the sale by the first. (Vol 27) 1940 All 453 
(454) : I L R (1940) All 674 (D B). 

[7] A company cannot ratify or adopt a contract 
entered by a person on its behalf before incorporation 
though it may enter into a new contract embodying the 
terms of the old one or adopting the old one, (Vol 10) 
1923 Lah 100 (101). 

SECTION 197 — Note 1 

[1] Ratification may be express or implied. (Vol 30) 
1943 P C 66 (08) : 70 Ind App 50 : I L R (1944) Mad 
1 : I L E (1944) Kar P 0 77 (P 0). 

[2] Express ratification unless communicated to other 
party is incomplete and is liable to be revoked. (Vol 1) 
1914 Mad 174 (180) : 38 Mad 997 (D B). 



tss. 197-200] 


[THE INDIAN] CONXEACT ACT, 1872 


2091 


Illustrations. 

At without authority, buys goods for B, Afterwards B sells them to C on his own account. B*3 conduct 
implies a ratidcatlon of the purchase made for him by A, 

(6) At without B’s authority, lends B*s money to C. Afterwards B accepts interest on the money from C. B*s 
conduct implies a ratification of the loan. 

Knowledge requisite to 198. No valid ratification can be made by a person whose knowledge 
mlid rai%f%eation. of the facts of the case is materially defective, 

Effect of rati fijiyig unaiitho^ 199. A person ratifying any unauthorized act done on bia 

rieed act formi^^g part of a behalf ratifies the whole of the transaction of which such act formed 
iransackon. ^ 

200. An act done by one person on behalf of another, without such other person’s authorityi^ 

Eatificaiion of unatUkorised which, if done with authority, would have the effect of subjecting a 
act cannot injure tlnrd person, third person to damages, or of terminating any right or interest of 
a third person, cannot, by ratification, be made to have such effect. 

Illustrations, 


(a) At not being authorized thereto by B, demands, on behalf of J5, the delivery of a chattel, the property of 
B, from 0, who is in possession of it. This demand cannot be ratified by B, so as to make C liable for damages 
for his refusal to deliver. 

(b) A holds a lease from B, terminable on three months’ notice. C, an unauthorized person, give* notice of 
termination to A, The notice cannot be ratified by B, so as to be binding on A, 


Section 197 (contd,) 

[0] Absence of notice by principal of his dissent to 
agent’s unauthorised act within reasonable time raises 
|»re^mption of ratification (Yol 6) 1919 Mad 34S (344) 

[4] Ratification can be implied from the principal’s 
silence or acquiescence. (Vol 3) 1916 Mad 1133 (1136) ; 
<D B) © (Vol 17) 1930 Mad 476 (478) >$< (Vol 2) 1915 
Mad 859 (862) (D B). (Loan advanced by agent beyond 
authority— Principal’s acquiescence and interference in 
mode of collection absolves agent from per-sonal 
Jiability.) 

[See also (Vol 30) 1943 Oudh 174 (175), (Tenant 
readmitted by proprietor’s agent wnthout authority — 
Enaction by proprietor does not amount to acquiescence.)] 

[5] Batification by a long course of conduct is as 
Qfiective as one by formal declaration, (Vol 1) 1914 
Mad 174 (190) : 38 Mad 997 (D B). 

[6] A mere ex post facto submission to what has 
taken place is no ratification of it. (Vol 6) 1919 Oudh 
95 (97) (D B). 

[7] Where an agent enters into a transaction not 
authorised by his principal, if the agent fully and 
frankly discloses what he has done and the principal 
takes no objection or abstains from pressing his objec- 
tion after hearing the agent’s explanations, ratification 
may readily be presumed. (Vol 6) 1919 Mad 343 (344) 
<D B). 

[8] Ratification cannot be inferred from mere omis- 
sion to repudiate in terms an unauthorised transaction. 
(Vol 6) 1919 Mad 652 (653) (D B). 

[9] Where the supposed ratification relates to acts as 
to which there is no pretence of any prior authority, 
the circumstances of the alleged ratification must be 
such as to warrant the clear inference that the principal 
was adopting the supposed agent’s acts, whatever they 
were or however culpable they were. (Vol 14) 1927 Mad 
478 (485) (S B) © (Vol 23) 1936 Cal 87 (92) (D B). 

[10] Acts relied upon as proving ratification must be 
inconsistent with denial of liability. (Vol 4) 1917 Nag 
304 (104). 

[11] When au agent, contrary to instructions, makes 
■advances against security, the principal may realise the 
security and hold the agent liable for the balance. Such 
linkrmeddHng will not amount to ratification. (Vol 6) 


1919 Mad 343 (348) (D B) »$< (Vol 14) 1927 Mad 478 
(482, 483, 486) (S B). 

[12] Where an agent’s authority to mortgage his 
principal’s property is not established but it is proved 
that the principal was aware that the mortgage had 
been eSeefced by his agent, and it is also proved that the 
money raised by the mortgage was received by the 
principal, the mortgagee would be entitled in equity to 
recover the mortgage debt from the principal. (’13) 1913 
Pun L R No. 11 p. 33 (40) : 1913 Pun Re No. 33 (DB). 

[13] Where gwnastali of landlord accepted rent 
from transferee of a jote and lord lord failed to show 
that gmiastah acted beyond scope of his authority, 
that facts constituted sufficient recognition of transferee 
by landlord. (1911) 15 0 W N 953 (955, 958) (D B). 

SECTION 198— Note 1 

[1] P entrusting with firm as agent money for invest- 
ment in other firms — Pirm without P’s knowledge 
employing money in its own business — Firm’s dealing 
with money held did not constitute ratification so as to 
convert fund into mere bank deposit with it. (Vol 24) 
1937 P G 296 (297, 298) : 64 Ind App 343 ; I L R 
(1938) Mad 91 : 31 Sind L B 678 (P 0). 

[2] Loan by mortgage not for benefit of family 
incurred by manager of joint Hindu family — Agreement 
among brothers admitting such debt — Agreement not 
communicated to mortgagee — Mortgage held not ratified 
by other brothers. (Vol 25) 1938 Nag 482 (483) ; I L R 
(1940) Nag 29 (B B). 

SECTION 199— Note 1 

[1] If the principal adopts a contract made by big 
agent, he is bound to adopt it eum-onera or not at all. 
He cannot take the benefit of it without bearing its 
burden. He must adopt the whole contract or repudiate 
it altogether. (1913) 40 Oal 335 (340) (D B). 

SECTION 200 -Note 1 

[1] The provisions of the Contract Act relating to 

agency are not meant to be exhaustive. Neither S. 200, 
Contract Act. nor the other provisions relating to 
ratification affect the general principle of law of agency 
that the general rule as to ratification would not apply 
when it would affect the rights of other parties, (Vol 28) 
1941 Mad 6 (16) (D B). " ' 

[2] There can be no ratification by a person who at 
the time of mtification could not have done the act 
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Revocation of Authority, 

201. An agency is terminated by the principal revoking his authority; or by the agenb 
Ttrminaton of agency, renouncing the business of the agency ; or by the business of the agency 
being completed ; or by either the principal or agent dying or becoming of unsound mind ; or by 
the principal being adjudicated an insolvent under the provisions of any Act for the time being in 
force for the relief of insolvent debtors. 

Termination of agency 202. Where the agent has himself an interest in the property which* 
icherc agent has an interest forms the subject-matter of the agency, the agency cannot, in the absence 
in subject-matter. express contract, be terminated to the prejudice of Such interest. 

Illustratimis. 

^ M A gives authority to B to sell A's land, and to pay himself, out of the proceeds, the debts due to biim 

from A, A cannot revoke this authority, nor can it he terminated by his insanity or death. 

(h) A consigns 1,000 bales of cotton^ to J5, who has made advances to him on such cotton, and desires B to 

sell the cotton, and to repay himself out of the price the amount of his own advances. A cannot revoke this 

authority* nor is it terminated by bis insanity or death. 


Section 200 (contd,) 

himself even though he had the power to do it when 
the original act unauthorised by him was done. {1903) 
27 Bom 515 (531) (D B). 

[3] Partner selling firm property to person in his 
own right and not on behalf of other partner — Sub- 
sequently second partner selling same property to other 
person— Ratification by second partner of sale by first 
would prejudicially affect rights of former’s vendee. 
(Vol 27) 194a All 453 (454) : I L R (1940) All 674 
(B B). 

[4] Notice to quit given by one of two joint Receivers 
on behalf of both without the authority of the other is 
not valid and cannot be rendered so by subsequent 
ratification by the other. (Vol 4) 1917 Cal 621 (624) 
(SB). 

[5] Granting of melcharth by a person who is en- 
titled to deal with mortgaged property is not void and 
the same can be ratified by a person having authority 
to make such a grant. (Vol 11) 1924 Mad 245 (246, 
247) (DB). 

SECTION 201 — Note 1 

[1] Termination of agency is question of fact de- 
pending on usage and terms of contract, (Vol 4) 1917 
Mad 398 (398) (DBj'I’lVol 23) 1936 Mad 980 (982) (DB) 
®'(Vol 4) 1917 Cal 436 (441) (DB)4<(Vol 4) 1917 Mad 
455 (465, 466) (DB). (Agent allowed to continue after 
period fixed in the contract— Agency continues.) 

[2] Agency, unless it is for a fixed term continues and 
can be terminated at principal’s pleasure — Agency is 
personal. (Vol 30) 1943 Sind 197 (203) : I L R (1943) 
Kar 49 (DB). 

[5] Power- of-attorney executed by a certificated guar- 
dian in favour of a person to act for the minor can ter- 
minate only under this section. (Vol 38) 1946 All 1 (2, 
3) : I L R (1945) All 882 (DB). 

[4] Loan advanced and in consideration therefor, 
lands with their title deeds made over to lender with 
the understanding that rents and profits should be 
taken in lieu of interest— JBTeZd, the authority could not 
be revoked under S. 202 till the loan was repaid, (Vol 
8) 1919 Low Bur 145 (146) : 9 Low Bur Rul 172 (DB). 

[6] Telegram revoking authority — Agent handing 
over charge to another — His appointment has termina- 
ted. (Vol 3) 1316 Mad 281 (282) : 39 Mad 376 (DB). 

[63 Letter of agency to purchase immediately fol- 
lowed by telegram revoking the order — Telegram held 
operated as revocation. (1900) 24 Bom 403 (406) (DB). 

[7] The business of agency does not terminate on re- 
ceipt of money by the agent on the sale of goods. (1899) 
26 Cal 716 (724)^(1890) 12 All 541 (546) (DB). 

[8] Agency of Bank collecting moneys and sending 


drafts terminates on despatching drafts. (Vol 2) 1915* 
Lah 214 (215) : 1915 Pun Re No, 79 (DB). 

[9] A vakil may be bound or entitled to act for hi&r 
client in a suit even after decree without a fiesh mkih 
patra, (1883) 7 Bom 518 (619), 

[10] Agency terminates on the death of principal. 
(Vol 9) 1922 Cal 63 (54) (DB) •J*(Vol 20) 1933 Lah 876* 
(878). (Power given by decree-holder to execute decree 
ceases on his death and fresh power from legal repre- 
sentatives is necessary to execute the decree.) 

[11] Agent appointed by Karta of joint family 1=?. 
agent of family and not of karta and as such agency 
does not cease on death of karfa. (Vol 21) 1934 All 553 
(556) (DB). 

[12] Death of one of two principals does not termi- 
nate the agency in respect of the other, (Vol 4) 1917 
Cal 52 (62) (PB)©(Vol28) 1936 Cai 660 (652, 653). 
(Death of one of two principals terminates agency in 
respect of his representatives.) 

[See however (Vol 25) 1938 Mad 542 (344, 545)» 
(Power of-attorney executed by several principals— One 
having distinct interest dies — Power terminates on lat- 
ter’s death)] 

[13] Agency created by two principals of the firm — 
Agency does not terminate on the insolvency of one of 
them where the firm itself continues to exist. (Case 
arising before the Partnership Act of 1932). (Vol 24) 
1937 Nag 314 (316) : I L R (1937) Nag 28. 

[14] Upon the death of one of two joint agents, the 
agency terminates in so far as he is concerned. It has 
no effect upon the agency of the joint agent who sur- 
vives. (1913) 17 Cal L Jour 201 (204) (DB), 

[15] Power given to attorney terminates on prin- 
cipaTs insanity. (Vol 27) 1940 P 0 211 (214) : 1941 
Rang L E 355 (PC). 

[16] General power to do all acts besides carrying on 
trade — Power does not terminate on presentation of peti- 
tion in bankruptcy — He can defend on behalf of the 
principal. (Vol 3) 1916 Mad 144 (147) : 39 Mad 693 (DB). 

[17] Payment made by an agent after the death oi 
his principal cannot give a fresh starting point for limi- 
tation. (1880) 1880 Pun Be No. 78, page 175 (176) (DB). 

[18] Death of principal — Suit for accounts against 
the agent must be filed within three years of the death 
under Art, 89, Limitation Act— Section 209 of Contract 
Act or Art. 120 of the Limitation Act, does not apply. 
(Vol 9) 1922 Cal 53 (54) (DB). 

SECTION 202 - Note 1 

[1] Junior member of a Malabar tarwad who has 
been given power-of. attorney by the karnavan to collect 
rents of the tarwad property has an interest in the 
property within S. 202. (Vol 19) 1932 Mad 70 (71). 

[2] The mere arrangement that an agent’s salary be 
paid from the rent he collected does not give the agent 
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203. The principal may, save as is otherwise provided by the last preceding section, revoke 
When principal may revoke the authority given to his agent at any time before the authority has 
€Lgent's authority* been exercised so as to bind the principal, 

20^. The principal cannot revoke the authority given to his agent after the authority has 
Bevocation where authority been partly exercised, so far as regards such acts and obligations as 
has been yartly exercised* arise from acts already done in the agency. 

Illustrations* 

(a) A authorizes B to buy 1,000 bales of cotton on account of A, and to pay for it out of A’s moneys 
remaining in hands. B buys 1,000 bales of cotton in his own name, so as to make himself personally liable for 
the price. A cannot revoke H’s authority so far as regards payment for the cotton. 

(b) A authorizes B to buy 1,000 bales of cotton on account of A, and to pay for it out of A’s moneys 
remaining in B*s hands. B buys 1,000 bales of cotton in A’s name, and so as not to render himself personally 
liable for the price. A can revoke JB’s authority to pay for the cotton. 

205 Where there is an express or implied contract that the agency should be continued for 
Compensation for revoca" any period of time, the principal must make compensation to the 
‘tion by principal or renuncia- agent, Or the agent to the principal, as the ease may be, for any pre- 
4ion by agent* * revocation or renunciation of the agency without sufficient cause. 


Section 202 (contd*) 

:any interest in the property. (’81) 5 Bom 253 (256) 

im- 

[3] Where a contract was to the effect that the con- 
signee shall have authority to sell the goods at his dis- 
<3retion, and repay himself the advance out of the pro- 
ceeds, drawing on the consignor in the event of a short- 
fall, the consignee had an interest within the meaning 
of S. 202 and the authority to sell could not be revoked 
to the prejudice of such interest except in accordance 
with an express contract reserving such power to the 
consignor. (1897) 20 Mad 97 (105, 106) (DB). 

[4] Mortgage by deposit of title-deeds — Mortgagee 
put into possession to realise profits and appropriate the 
same towards interest — Mortgagee is one having an in- 
terest in the agency and it cannot be terminated before 
repayment of loan. (Vol 6) 1919 Dow Bur 145 (146) : 9 
DiOw Bur Bui 172 (DB). 

[5] Where the authority of an agent is given for the 
purpose of effectuating any security or of protecting or 
securing any interest of the agent, it is irrevocable dur- 
ing the subsistence of such security or interest. The 
primary object of the power-of-attorney was to recover 
on behalf of the principal the fruits of his decree. It 
contained incidentally a provision for the employment 
of the agent, in order to realise that decree. It provided 
that his remuneration was to be one-half of the pro- 
ceeds. It contained an indemnity clause against any 
out-of-pocket expenses which the agent was entitled 
also to recover from the amount of the decree. But the 
power-of-attorney was not for the purpose of protecting 
or securing any interest of the agent. That part of the 
agreement was purely incidental. Eeld, that the agency 
was not one coupled with interest under S. 202 of the 
Contract Act. (Vol 33) 1946 Mad 9 (10) : I L B (1946) 
Mad 121 (DB). 

[6] Agent for sale of goods entitled to retain part of 
the sale-proceeds in lieu of remuneration has no interest 
in the goods within S. 202. (Vol 19) 1932 Nag 34 (35, 
36) : 27 Nag L E 378. 

[7] Section 202 makes no departure from English 
Daw— Agency in plaintiff’s favour wherein he has indi- 
vidual interest — Court will not grant injunction to res- 
train defendant from preventing plaintiff in acting as 
agent, when it would involve specific enforcement 
of contract, which cannot be so enforced. (Vol 81) 1944 
Bom 76 (85, 86). 

[8] The principle of S. 202, Contract Act, applies 
only to cases, where authority is given for the purpose 
of being a security or a part of the security, and not to 
oases^ where the interest of the donee arises afterwards 
and incidentally ; in such cases, there is no authority 


coupled with an interest, but an independent authority, 
and an interest subsequently arising. (Vol 25) 1938 
Mad 542 (546). 

[9] Agency created by an ordinary power-of -attorney 
for the management of an endowment can be revoked 
even though the endowment is made for the spiritual 
benefit of the person creating the endowment and the 
members of the family including the agent for such 
spiritual benefit cannot amount to an interest within the 
meaning of S. 202. (Vol 17) 1930 Mad 231 (233) (DB). 

SECTION 203 — Note 1 

[1] Instructions received by plaintiff by letter to buy 
cotton as agent to X — Telegram revoking authority 
sent after receipt by plaintiff of letter — No action taken 
in pursuance of the authority by letter by plaintiff 
till receipt of telegram. Eeld^ that the telegram revoked 
the authority. (1900) 24 Bom 403 (406) (DB), 

[2] Where authority is conferred on agent, by two 
or more principals jointly, authority may be revoked by 
one, and notice of revocation given by one of principals 
is sufficient. (1913) 18 Cal L Jour 621 (626, 627) (DB). 

[8] Where the agent is authorised or directed by his 
principal to pay to a third person money existing in his 
hands to the use of the principal, and he expressly con- 
tracts with such third person to pay him, or to hold’ the 
money on bis behalf or for his use, he is personally 
liable to pay such third person. (Vol 22) 1935 Mad 115 
(116) (DB). 

[4] Where authority was given to an agent to execute 
a decree and when the principal found that agent was 
delaying execution he revoked the authority given to 
agent—HcZc?, that under S. 203 the authority given to 
the agent was validly revoked. (Vol 8) 1921 Mad 699 
(603) : 44 Mad 919 (FB). 

SECTION 205 — Note 1 

[1] Agent terminating his agency before the fixed 
period without sufficient cause must compensate prin- 
cipal. (Vol 2) 1915 Sind 30 (32) ; 9 Sind L B 77 (DB). 

[2] An agreement provided that the respondent was 
to be the agent of the appellants for a period of one 
season certain ; with an option to continue for two 
seasons more, and “that said agent shall not during 
the continuance of this agreement purchase second- 
hand clothing from any other dealer except from the 
principals ; nor shall he during the continuance of this 
agreement act as agent for any other rival trader or 
traders” — Eeld^ there was a clear contract between the 
parties that the respondent was to be employed as the 
agent for the appellants for a particular period and 
that the latter were not at liberty to revoke the con- 
tract. If the latter were at liberty during the period the 
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206. Reasonable notice must be given of such revocation or renunciation; otherwise the 
l^ctice of relocation or damage thereby resulting to the principal or the agent, as the case may 
reiiunciaiion, be, must be made good to the one by the other. 

Revocation and 'ieminciaUon 207. Revocation and renunciation may be expressed or may be* 
may he ej'pressed or vnplied, implied in the conduct of the principal or agent respectively. 

Illustration, 

A empoweib B to let A's bouse. Afterwards A lets it himself. This is an implied revocation of J5’s autboiity. 

When termination of agent's 208. The termination of the authority of an agent does not> 
mithoritytdkeseffect as to agents go far as regards the agent, take effect before it becomes known to 
and as to third persons, gQ g^g regards third persons, before it becomes known 

to them. 

Illustrations, 

(a) A directs B to sell goods for him, and agrees to give JB five per cent, commission on the price fetched b> 
the goods. A afterwards, by letter, revokes B's authority. B, after the letter is sent, but before he receives it, seifs 
the goods for 100 rupees. The sale is binding on A, and B is entitled to five rupees as his commission. 

{bj A, at Madras, by letter, directs B to sell for him some cotton lying in a warehouse in Bombay, and 
afterwards, by letter, revokes his authority to sell, and directs B to send the cotton to Madras, B, after receiving 
the second letter, enters into a contract with C, who knows of the first letter, bub not of the second, for the sale to- 
him of the cotton. C pays B the money, with which B absconds, C's payment is good as against A, 

(cj A directs B, his agent, to pay certain money to C, A dies, and D takes out probate to his will. B after 
A*s death, but before hearing of it, pays the money to C, The payment is good as against Z>, the executor. 

209. When an agency is terminated by the principal dying or becoming of unsound mind* 
Agent's duty on termhia- the agent is bound to take, on behalf of the representatives of his late 
tion of agency by princi- principal, all reasonable steps for the protection and preservation of the- 
pal s death or insanity. interests entrusted to him. 


Section 205 (conid,) 

contract was in force to, or not to, supply goods to the 
respondent, the whole contract becomes meaningless 
and it is futile to describe the respondent as the agent 
of the appellants. (Vol 9) 1922 Sind 25 (26, 27, 29) ; 15 
Sind L B 140 (BB). 

[S] Under S. 205, in the absence of any contract, 
the period of time to be implied depends on the parti- 
cular circumstances of the case. (1904) 8 Cal W N 8S1 
(837). 

[4] Principal company appointing another company 
as managing agents for fixed term in view of latter’s 
commercial reputadon — Subsequently agent’s reputa- 
tion completely lost and principal suffering by its as- 
sociation^HeZd, there was sufficient cause for principal 
to terminate managing agency before fixed period. (Yol 
16)1929 All 87 (94) (BB). 

SECTION 206 -- Note 1 

[1] What the section means to say is that when 
there is no express or implied contract that the agency 
should continue for any fixed period, reasonable notice 
jnust be given of the revocation or renunciation of the 
agency and etc. If the phrase *‘such revocation or 
renunciation’' is to be taken as referring back to S. 205, 
it makes no meaning of the section. (Vol 18) 1931 Cal 
676 (678, 679) : 58 Cal 1158 (SB). 

[2] In determining the reasonableness of the notice 
a very important element to be taken into consideration 
is the nature of the employment. In oases of an excep- 
tional nature such as when a chief agency of an 
insurance company which had done good business 
ranging over 47 years, is to be terminated, two years* 
notice is reasonable. (Yol 31) 1944 Bom 166 (169, 170); 
ILR(1944)Bom637 (DB). 

SECTION 207 — Note 1 

[1] The doctrine of implied revocation or renuncia- 
tion cannot be invoked in a case when the decree-holder 
had in the course of execution assigned his rights to his 
pleader, as the assignment does not entitle him with- 
out the permission of the Court, to take control of the 
execution proceedings. (Yol 27) 1940 Bom 210 (212) ; 
1 li B (1940) Bom 370 (BB). 


SECTION 208 ^ Note 1 

[1] Where a person appoints agent to admit exocu* 
tlon of document, and revokes authority before registra- 
tion, document registered under such circumstances 
valid, if revocation is not known either to grantee of 
document or to registering Officer. (1903) 30 Cal 265 
(274) {Yol 21) 1934 Bang 104 (104) (BB). 

[2] Husband acting as agent of Burmese Buddhist 
wife in first of series of transactions— Unless authority 
is expressly revoked to the knowledge of other party to 
the transaction he would be presumed to have acted as 
agent for his wife in subsequent transactions. (Yol 21) 
1934 Bang 841 (342). 

[3J ‘Gumasta’ managing business of X — X dies about 
March 1903, ^gumasta’ not knowing of it — In June 
‘gumasta’ wrote a letter to his principal, acknowledging 
certain money retained by him on his behalf — In 
May 1906 plaintifis, who had dealings with X brought 
a suit to recover monies of X, lying with ‘gumasta* — 
Plea of bar of limitation, there being no acknowledg- 
ment of any debt — Held that, till X’s death came to 
be known to him the ‘gumasta* continued to be X’f 
agent and hence letter of June 1903 was a valid 
acknowledgment. (1911) 35 Bom 302 (306) (DB). 

[4] Express or actual notice of revocation of agent’s 
authority is not necessary in the case of third person. It 
is sufficient to establish that the person had knowledge 
of the revocation of the agent’s authority. (1913) 18 
Cal L Jour 621 (626, 627) (BB). 

[5] Agent appointed to sell house, employing aucti- 
oneers for the purpose — Before sale, authority of agent 
revoked — Public not informed of same— Subsequent sale 
is valid. (*74) 1874 Pun Be No. 63, p. 210 (211) (BB.) 

SECTION 209 — Note 1 

[1] Entering into a contract by the agent for the 
supply of molasses in order to keep a distillery going is 
a reasonable step for the protection and preservation of 
the interests of the representatives entrusted to the 
agent (Yol 8) 1921 Lab 48 (50, 51) (D B). 

[2] Section 209 does not cover transfer of bank’s 
property by accountant on the death of Managing 
Birector, (Yol 29) 1942 Oudh 417(421); 18 Luck llO(BB). 
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210. The termination of the authority of an agent causes the termination (subject to the* 
Termination of suh- rules herein contained regarding the termination of an agent’s authority) 

agent's authority, of the authority of all sub-agents appointed by him. 

Agent's Duty to Princiyah 

211. An agent is bound to conduct the business of his principal according to the directions- 
Agent^s duty in conduct- given by the principal, or, in the absence of any such directions, 

ing principaVs business, according to the custom which prevails in doing business of the same* 

kind at the place where the agent conducts such business. When the agent acts otherwise, if any 
loss be sustained, he must make it good to his principal, and, if any profit accrues, he must 
account for it. 

Illustrations, 

(a) an agent engaged in carrying on for B a business, in which it is the custom to invest from time tcp 
time, at interest, the moneys which may be in hand, omits to make such investment, A must make good to B the 
interest usually obtained by such investments, 

{bj JB, a broker, in whose business it is not the custom to sell on credit, sells goods of A on credit to 0, whose 
credit at the time was very high. C, before payment, becomes insolvent. B must make good the loss to A, 


SECTION 211 — Note 1 

[1] According to S. 211 an agent is bound to conduct 
the business of his principal according to his directions, 
or, in the absence of any such directions, according to 
the custom which prevails in doing business of the same 
kind at the place where the agent conducts such busi- 
ness. (1927) 1927 Mad W N 578 (580) (D B). 

[2] Under agreement two of the five brothers agreed 
to manage joint property for five years for improve- 
ment and upkeep of estate. Held, that relationship of 
principal and agent was created by agreement and that 
managers were under legal duty to exercise reasonable 
care and diligence in management of estate. (Vol 8) 
1916 Cal 593 (594) (D B). 

[3] Where an agent exceeds instructions given to . 
him and acts, he cannot escape liability hiding under 
any fault on the part of his principal. (Vol 12) 1925 
Lah 332 (382). 

[4] Agent infringing principaPs directions cannot 
hold principal liable for non-lulfilment of contract. 
(Yol 12) 1925 Lah 832 (332). 

[5] Agent, whether he acts as gratuitous agent or not, 
negligently omitting to comply with principars instruc- 
tions is guilty of gross negligence and is responsible for 
any loss caused to principal, (Vol 18) 1931 Lah 302 
(306), 

[6] Per Goutts-T rotter C, When an agent uses 
money entrusted to him for other purpose than that for 
which it is entrusted to him, he stands in the position 
of trustee in respect to that money. (Yol 14) 1927 Mad 
478 (481) (U B). 

[7] Agent is bound to carry out his principal’s 
directions. Even if sub-agents are appointed, agent is 
bound to act as prudent man, (Yol 17) 1930 Lah 974 
(975, 976) (D B). 

[8] Agent mixing up the principal’s goods for sale 
with others’ goods in accordance with mercantile usage 
is not liable to the principal for loss. (Yol 16) 1929 Lah 
591 (592) (D B). 

[9] Agent who while acting as agent, deals as princi- 
pal without knowledge of other contracting party acta 
contrary to Ss. 211-214. Onus of proof lies on agent to 
show that transaction is not disadvantageous to princi- 
pal. (Vol 22) 1935 Sind 38 (43) (D B). 

[10] Commission agent to sell and purchase for prin- 
cipal cannot deal with himself under fictitious name 
without principal’s knowledge. Principal can repudiate 
such transactions as there is conflict between agent’s 
duty and personal interest. Principal is bound where no 
such conflict exists and also if there is trade usage to 
that efiect. But such usage is to be strictly pleaded and 
proved. (Vol 4) 1917 Sind 5 (9, 10) ; 10 Sind L B 86. 


[11] Agent to collect rents though not entitled to sue 
is liable for damages if by his negligence he does nof 
bring to the notice of the principal that certain arrears 
would be barred. Such a claim for damages for laches 
can be included in a suit for accounts by principaL 
against agent. (Vol 6) 1919 Cal 423 (424) (I) B). 

[12] Agent, while acting on behalf of the principal 
joining a combination of speculators and artificially in- 
fl.ating the rate and then settling on the basis of these 
rates, acts in flagrant breach of his duty to his principal 
as the agent is in a fiduciary position towards his prin- 
cipal and cannot make any secret profits or do any acfr 
in which his personal interest may conflict with his- 
duty to the principal. (Vol. 15) 1928 Lah 196 (200); 
Lah 7 (D B). 

[13] British Indian rupees were substituted for 
Baroda Babashai rupees. Government undertook to ac- 
cept genuine Babashai rupees at rate of 100 British 
Indian for 130 Babashai. Defendant shroffs who were 
employed at treasuries to scrutinize coins and to pas^^^ 
only genuine Babashai passed, Shikkai coins as genuine 
Babashais and mint officers kept and used these shikkat 
for Government. Secretary of State sued defendants fo® 
damages for loss caused to Government. The defen- 
dant’s contract implied a term that if be passed any 
other coin as Babashai and Government suffered los5„ 
he should make it good. The injury complained of by 
Government is to their personal estate and action is on© 
on assumpsit, (1911) 35 Bom 12 (16, 17, 18, 19) (DB)», 

[14] Blaintiff purchasing goods for defendant — 
Defendant indebted to plaintiff in certain amounts — 
Plaintiff cannot sell goods without defendant’s instruc- 
tions and, in absence of mercantile custom to that 
effect, plaintiff would be liable to defendant for loss 
sustained by such unauthorised sale. (Vol 16) 1929 
Lah 666 (667) (D B). 

[15] jPucca Adatiya entering into teji mandi contract 
on behalf of up country constituent is not bound, with- 
out further instructions from constituent, to exercise 
option on his behalf on due date and to enter into re- 
quisite cross contract, in absence of course of dealing 
between parties to that effect,. (Vol 26) 1989 Bom 225» 
(227). 

[16] Contract Act as to law of agency is not exhaus- 
tive — Agent making mistake can rectify his mistake so» 
long as principal is not affected^Agent selling by 
mistake on loss principal’s shares of company canr 
rectify his mistake by purchasing fresh shares of com- 
pany and keeping them for benefit of principal. (Vol 13) 
1926 Oudh 576 (577, 678) : 2 Luck 198 (D B). 

[17] The measure of damages, in a case where an 
agent sells goods below the price fixed by his principal, 
is the loss which the principal sustains by the sale, and 
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212. Ad agent is bound to conduct the business of the agency with as much skill as is 
Skill and diligence re~ generally possessed by persons engaged in similar business, unless the 
^uired from agent, principal has notice of his want of skill. The agent is always bound to act 

with reasonable diligence, and to use such skill as he possesses; and to make compensation to his 
principal in respect of the direct consequences of his own neglect, want of skill, or misconduct, but 
not in respect of loss or damage which are indirectly or remotely caused by such neglect, want of 
skill, or misconduct. 

Illustrations. 

(a) A, a merchant in Calcutta, has an agent, JB, in London, to whom a sum of money is paid on A's account, 
with orders to remit, B retains the money for a considerable time. A, in consequence of not receiving the money, 
iecomes insolvent. B is liable for the money and interest from the day on which it ought to have been paid, 
According to the usual rate, and for any further direct loss — as, e. g., by variation of rate of exchange— but not 
further. 

fbj A, an agent for the sale of goods, having authority to sell on credit, sells to J5 on credit, without making 
the proper and usual enquiries as to the solvency of B, B, at the time of such sale, is insolvent, A must make 
compensation to his principal in respect of any loss thereby sustained. 

(e) A, a,n insurance-broker, employed by B to effect an insurance on a ship, omits to see that the usual clauses 
are inserted in the policy. The ship is afterwards lost. In consequence of the omission of the clauses nothing can 
be recovered from the under-writers, A is bound to make good the loss to B* 

fdj A, a, merchant in England, directs JB, his agent at Bombay, who accepts the agency, to send him 100 bales 
of cotton by a certain ship. B, having it in his power to send the cotton, omits to do so. Th6 ship arrives safely 
in England. Soon after her arrival, the price of cotton rises. B is bound to make good to A the profit which he 
might have made by the 100 bales of cotton at the time the ship arrived, but not any profit he might have made 
by the subsequent rise. 

Agent's accounts, 213. An agent is bound to render proper accounts to his principal on demand. 


Section 211 (contd,) 

it he has not sustained any loss, the principal can only 
ask for nominal damages. (1896) 20 Bom 633 (636)(DB), 

[18] Neglect of duty by an agent does not cease to 
be such by repetition, and if there be any doctrine of 
lulling to sleep, it must depend upon and can only be 
■another way of expressing estoppel or ratification, 
<Vol 17) 1930 P 0 278 (281) (P 0). 

[19] There is norhing in S. 231 which would prevent 
a principal from seeking his remedy under S. 211, if he 
can bring his ease under that section. (Vol 21) 1934 Oal 
721 (722) : 61 Cal 604 (DB). 

[20] Pukka Adafm — No profits made owing to 
etringent market — Agent is not responsible to princh 
pal for profits. (Vol 14) 1927 All 617 (618) (DB). 

[21] Agent is not entitled to remuneration for busi- 
ness misconducted; see S. 220. 

SECTION 212 — Note 1 

[1] Principal is entitled to sue his agent for damages 
for loss caused to him by negligence of agent, but if 
agent proves that he used reasonable skill and diligence, 
which persons of common prudence are accustomed to 
use about their own business affairs, he cannot be made 
liable because agent cannot ordinarily be deemed insurer 
for any loss which could not have been prevented by 
•exercise of reasonable skill and diligence. Paramount 
and vital principle of all agencies is good faith and 
loyalty to principal; if agent establishes this, he cannot 
be held liable. (1911) 13 Oal L Jour 165 (181) (DB). 

[2] Beasonableness as between agent and principal 
depends upon usual course of conduct and trade cus- 
tom. Agent accustomed to send goods by rail uninsured 
is not liable for loss due to non-insurance. (Vol 12) 1925 
Mad 46 (48), 

[3] Agent exercising reasonable skill and diligence 
is not responsible for loss caused due to an error of 
judgment. (Vol 2) 1916 Sind 30 (31): OSind-LK 77 (DB). 

[4] Principal and agent — Plaintiff purchasing 
through defendants’ agency— Directions to defendants 
after purchase to despatch the goods to a particular 
place — (^ods sent to a wrong place — • Defendants 
are liable in damages if negligence is proved, (1910) 7 
AUX. Jour 732 (733, 784), 


[5] Agent instructed to send goods by railway — Goods 
sent at owner’s risk in open trucks destroyed in transit 
— Agent held to be negligent and liable for the same. 
(Vol 17) 1980 Lab 280 (280) : 11 Lab 227 (DB). 

[6] Where a commission agent, authorised to realise 
moneys on behalf of the principal, collected as much as 
he could from a merchant who had also dealings with 
the principal, giving credit for the balance and the 
merchant became an insolvent : 

Held, that the agent did not fail in any way to 
exercise due prudence and was not guilty of any negli- 
gence. (Vol 20) 1933 Lab 841 (842) (DB). 

[7] An expert with special skill engaged for reward 
to perform a particular job, is bound to exercise hia 
skill in the performance of the job and not rely on the 
statement of others. (1909) 13 Cal W N 59 (61). 

[8] The standard applied to architects and engineers 
in England is not to be followed in India with regard 
to supervisors of buildings. Their liability to the em- 
ployer is measured in the light of the agreement be- 
tween them. (Vol 13) 1926 Oal 988 (989) (DB). 

[9] Plaintiffs, grain dealers at Hatbras, ordering 
defendants, agents at Karachi, to purchase goods — 
Plaintiffs paid some money and defendants despatched 
goods by rail — Bail way receipt delayed and plaintiffs not 
able to receive goods — Defendants instructing carriers 
not to deliver goods till their money was paid — Plain- 
tiffs, in the meanwhile, paying defendants — Carriers’ 
refusal to deliver goods to plaintiffs, in view of instruc- 
tions — ^Fall in price of goods resulting in loss to plain- 
tiffs — Suit for compensation — Meld, that this was a 
proper case for relief under S. 212. (1911) 8 All L Jour 
1160 (1162) (DB). 

[10] Agent is not entitled to remuneration for busi- 
ness misconducted; see S. 220. 

SECTION 213 — Synopsis 

1. Agent’s duty to account, 

2. Legal representatives of agent, liability of. 

3. Suit for accounts. 

4. Suit by agent. 

1. Agent’s duty to account. — [1] An agent will 
not diseharfee himself from the duty of accounting, by 
merely delivering to his employer a set of written 



[S. 213] 


Ca?BE INDIAN] CONTRACT ACT, 1872 


2097 


Section 213 (conid.) 

3iCcounts without attending to explain them, and with- 
out producing vouchers by which the items of disburse- 
ments are supported. (Vol 12) 1925 Cal 1069 (1071) : 
52 Cal 766 (DB)© (1881) 6 Cal 754 (756) (DB) ^ (1911) 
15 Cal W N 930 (939) (DB). 

[2] Rendition of accounts means submitting and 
explaining them and paying balance found due from 
agent upon taking accounts. (’12) 1912 Pun L R 
No. 59. p. 197 (207) : 1912 Pun Re No 1 ® (Vol 3) 

, 1916 Cal 680 (684) : 43 Cal 248 (DB) (Vol 4) 1917 
Cal 156 (157) (DB). 

[3] Principal writing “seen” on account books : 
Heldt this was not by itself sufficient to prove that 
agent has rendered accounts. (Vol 21) 1934 All 553 
(556) (DB). 

[4] Principal is entitled to final account between 
himself and agent on termination of agency and agent 
can rely upon casual accounts settled between them- 
selves as being prima facie correct. (1912) 13 Ind Gas 
642 (642) (DB) (All). 

[5] If illegal gratifications are given by agent he 
must, in account suit, show that they reached their 
destination and when account is being taken, no item 
can be passed without voucher or clear account of facts. 
(1909) 13 Cal W N 212 (216. 217) (DB). 

[6] A suit for account lies against a servant on a 
fixed salary but the nature of whose employment is that 
of an agent. (Vol 17) 1930 Sind 142 (143). 

[7] Agent, suspected of misappropriation, kept under 
supervision is still agent and liable to account for reali- 
sations daring such period. (Vol 29) 1942 Pat 108 (111) 
(DB). 

[8] Agent entrusted with princlpal’a moneys to be 
employed in a specified manner — Agent making use of 
moneys for other purposes— Agent’s liability in respect 
of such money is that of trustee. (Vol 14) 1927 Mad 
478 (481) (DB). 

[9] VSThere money is advanced to an agent for work 
to be done on the understanding that a bill is to be sent 
subsequently, agent must account for the money* (Vol 8) 
1921 Mad 609 (609) (DB). 

[10] Person acting as agent to lady, used to take 
money from chest of lady’s estate and put them to his 
own : Heidi he was liable for money which was found 
deficit on taking accounts. (1909) 31 All 429 (438, 439) 
(DB). 

[11] Audit of company’s account does not preclude 
it from calling upon agents for rendition. (Vol 5) 1918 
liah 218 (219) : 1917 Pun Re No. 86 (DB). 

{12] When an agent is appointed by more than one 
principal, he is liable to them jointly. He is not bound 
to account separately to any one of them and if he does 
so, he is not absolved from his liability to the others. 
(Vol 20) 1933 Lab 93 (94). 

[13] Section 213, Contract Act, imposes the duty 
“on demand” by the principal. If anything, these words 
suggest that the demand should be made on the agent 
at his place of business. (Vol 27) 1940 Mad 588 (589)® 
(Vol 19) 1932 Bom 42 (44). 

[14] Agent is liable for interest for moneys retained 
after demand. (Vol 5) 1918 Mad 606 (606) (DB). 

[15] An agent does not owe the same duty to the 
guarantor which he owes to the principal in the matter 
of proving the transaction. The agent is not bound to 
prove the transaction to the guarantor, but he has got 
to prove the amount of the liability for which the 
surety stood guarantees (Yol 28) 1941 Bom 108 (113) : 
I L R (1941) Bom 273. 

2. Legal representatives of agent, liability of. 
— [1] After the death of an agent, his estate in the 
hands of his legal representatives continues to be liable 
to the principal for sums found due on account from the 


deceased agent. But the legal representative cannot be 
called upon to render account in the technical forensic 
sense in which the agent himself would be liable in an 
ordinary suit for rendition of accounts. In a suit for 
accounts filed by the principal against the deceased 
agent’s legal representative, the burden of proof pri- 
marily lies upon the plaintiS and it is for the Court to 
take an account on such materials as are laid before it 
by the parties and determine what amount, if any, was 
due to the plaintiff from his deceased agent. (Vol 32) 
1945 Bom 21 (23) ® (1912) 16 Cal L Jour 282 (284 
to 287) (DB). 

[2] Legal representative of agent is bound to furnish 
accounts and is liable for money found due on account 
which came to his hands, (1912) 16 Cal L Jour 288 
(292, 293) (DB). 

[3] Legal representative of deceased agent is liable 
to the extent of the assets of the agent in his hands for 
negligence or misfeasance of the agent. (1913) 17 Cal 
W N 5 (8) : 16 Cal L Jour 282 (DB). 

[4] The death of the agent pending a suit for 
accounts against him does not exonerate his legal 
representatives from liability. Only the plaintiff would 
have to advance strict proof of the monies collected by 
the agent and not accounted for and a decree for the 
amount due should be passed against the assets of the 
deceased agent. (Vol 5) 1918 Cal 276 (277) (DB), 

[5] In a suit for accounts by principal against agent 
and after his death his heirs the agent is liable to 
account not only for sums actually received by him but 
also those which he has failed to collect, (Vol 8) 1921 
Mad 407 (408) : 44 Mad 214 (DB). 

3, Suit for accounts. — [1] A suit for account is 
founded on the right of the plaintiff to receive an 
accounting from the other party ; such a right can only 
arise if the parties are in a fiduciary relationship to 
each other. (Vol 25) 1938 Nag 254 (256). 

[2] Suit for money found due on an account being 
taken and a suit for rendering an account cannot be 
distinguished. (1912) 16 Cal W N 1042 (1044) (DB). 

[3] It is not open to any principal who has got all 
the accounts of his agent in his possession, to employ 
the machinery of the Court for examining his accounts 
on the off' chance of making his agent liable for any 
sum which on such examination may be found due 
from him. (Vol 16) 1929 Cal 418 (421) (DB). 

[4] Plaintiff’s suit for profits realised by defendants 
as agents — Agent pleading non receipt of any profits 
— Onus lies upon agent to prove that no profits were 
realised. (1901) 1901 Pun Re No. 46, page 152 (164). 

[5] A suit by a principal for accounts because the 
defendant, his agent, has not rendered any account is 
different from a suit in which a principal alleges that 
the defendant, his agent, has rendered accounts but 
prays to have them re-opened or to surcharge and falsify 
them on the ground of fraud or material error. In the 
former, if agency is established a preliminary decree for 
accounts must follow as a matter of course, if account 
has not been already rendered. In the 2nd class of 
eases, the fraud must be specifically alleged and proved 
if the accounts are to be re-opened on the ground of 
fraud and if the principal seeks to surcharge and falsify, 
the particular grounds of such relief must be specifically 
stated and substantial errors pointed out. (1911) IS Gal 
L Jour 165 (173). 

[6] Plaintiff instructed defendant, commission agent, 
to re-ship goods to India — Instructions not carried out 
— No accounts rendered to plaintiff — Plaintiff sued for 
accounts : Heidi plaintiff’s relief washy way of damages. 
(Vol 20) 19 i3 Sind 247 (250) (DB). 

[7] A decree can be passed in favour of an agent in 
a suit brought by principal for rendition of accounts. 

263 & 264 A. M. 
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214# It is the duty of an agent, in ease of difficulty, to use all reasonable diligence in 
Agent^s duty to commw communicating with his principal, and in seeking to obtain his 
nicate with principah instructions. 

21S. If an agent deals on his own account in the business of the agency, without first 
mglit of principal when obtaining the consent of his principal, and acquainting him with all 
agent deals^ on hi$ own, ao- noaterial circumstances which have come to his own knowledge on the 
count, inhtmness of agency subject, the principal may repudiate the transaction, if the case shows 
without principaVs consent either that any material fact has been dishonestly concealed from him 
by the agent, or that the dealings of the agent have been disadvantageous to him. 

Illustrations* 

(a) A directs B to sell A*s estate. B buys the estate for himself in the name of 0. A, on discovering that B 
has bought the estate for himself, may repudiate the sale, if he can show that B has dishonestly concealed any 
material fact, or that the sale has been disadvantageous to him. 

(b) A directs B to sell A*s estate. B, on looking over the estate before selling it, finds a mine on the estate 
which is unknown to A, B informs A that he wishes to buy the estate for himself, but conceals the discovery Ox 
the mine. A allows B to buy in ignorance of the existence of the mine. A, on discovering that B knew of the 
mine at the time he bought the estate, may either repudiate or adopt the sale at his option. 


Section 213 (contd.) 

But it cannot be laid down that a decree must be passed 
in favour of the defendant. (Vol 25) 1938 Lah 723 
(724). 

4. Suit by agent. — [1] This section lays down 
that agent is bound to render accounts to his principal, 
but it is nowhere laid down in the Act that it is the 
duty of principal to render account to agent. (*99) 1899 
Pun Ee No. 60, p. 268 (DB) ® (Voi 1^ 1925 Lah 100 
(100) 14) 1927 Lah 701 (702). (Must sue for 

specific amount.) ^ (Yol 24) 1937 Cal 359 (360): 1 L B 
(1937) 2 Oal 259 (DB) * (Yol 24) 1937 Sind 51 (53, 64); 
30 Sind L E 371 (DB). 

[2] Where it is equitable from the particular circum- 
stances and the relations of the parties that one should 
account to the other, a suit for an account will lie. 
(Yol 24) 1937 Sind 51 (63, 54) ; 30 Sind L E 371 (DB) 
!$( (Yol 20) 1933 Lah 483 (484). 

SECTION 214 — Note 1 

[1] Agent authorised to buy and sell at best rates 
cannot defer carrying out order till communicating rate 
of day to principal. (Yol 5) 1918 Sind 1 (5) ; 12 Sind 
LB 93. 

[2] Bailee has the same power as an agent under 
S. 189 and is under the same duty as oast upon by 
S. 214. (Yol 20) 1933 All 168 (169) (DB). 

[3] As to agent’s authority in an emergency, see 
Section 189. 

SECTION 215 ^ Note 1 

[1] An agent cannot, without the knowledge and 
consent of his principal, be allowed to make any profit 
out of the matter of his agency beyond his proper 
remuneration as agent. (1902) 26 Bom 689 (702) 
(DB). 

[2] Where there is confl.ict between duty and interest, 
the servant or agent must disclose any understanding, 
likely to result in gain to him, arrived at between the 
servant or agent and a third person who enteres into a 
contract with the master or principal, otherwise such a 
secret bargain being a fraud on the master or principal 
wxE entitle him to rescind the contract with such third 
person. (Yol 16) 1929 All 87 (94) (DB). 

[3] In order to set aside transaction by agent dealing 
on his own account, it is necessary that agent should 
have concealed material fact dishonestly or that the 
dedipg should have been in fact to disadvantage of the 
principal. By law of England, however, if an agent, 
without cUsclosing the fact that he is the person dealing 


himself, deals with bis principal, principal on discovering 
that fact can have transaction set aside. (Vol 9) 1922 
Mad 497 (498) : 46 Mad 1005 (DB). 

[4] A transaction which necessarily puts the agent’s 
duty in conflict with the interest of his principal must 
be presumed to be disadvantageous to principal who is 
not informed of the fact. (Yol 22) 1936 Sind 38 (44) 
(BB). 

[5] Disadvantage to principal does not mean a mere 
possibility. Disadvantage is a question of fact depending 
on the facts of each case and no presumption arises. 
(Vol 14) 1927 Sind 196 (196) : 22 Sind L B 409. 

[6] If agent appointed to sell principal’s goods for 
fixed price, buys them himself without previous consent 
of latter, principal may either repudiate transaction 
according to S. 216 or afdrm it. If he affirms, he will 
be liable to pay to agent such charges as are only inci- 
dents of transaction of purchase; but not charges an- 
nexed by terms of contract to agency, (1910) 34 Bom 
292 (307) (DB). 

[7J When agent uses his debt due to his principal to 
obtain property for himself he realises that debt on 
principal’s behalf and is liable to account for same. 
(Vol 1) 1914 All 351 (351) (DB). 

[8] Agent employed to raise a loan on behalf of prin- 
cipal cannot lend his own monies without the knowledge 
of the principal. Such a contract is not void but only 
voidable at the option of the principal. (Yol 15) 1928 
Cal 727 (728) (DB). 

[9] Agent joining secret combination to make per- 
sonal profit— Agent is guilty of breach of duty. (Vol 15) 
1928 Lah 196 (200) : 9 Lah 7 (DB). 

£10] Where the plaintifi company were managing 
agents of the defendant’s company to which the former 
supplied goods, the plaintiff company was held nob 
entitled to make any profit on the goods supplied to 
their principal, the defendant company. (Yol 1) 1914 
Low Bur 205 (206) : S Low Bur Kul 102 (DB). 

[11] When an agent acts as principal in a contract 
without the knowledge of the party whose agent he is, 
he forfeits his right to remuneration from that party 
under the agency agreement. (1937) I L E (1937) 1 Oal 
767 (761) «c (1870) 7 Bom H C E 90 (95). 

[12] Section 236 applies only where one person 
enteres into a transaction with another on the basis 
that that other is an agent for a third person, and does 
not apply where an agent deals on his own account. In 
such a case, the principal may repudiate the transaction 
under S, 215. (Yol 5) 1918 Mad 668 (568, 569) (DB.) 
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216. If an agent* without the knowledge of his principal, deals in the business of the agency 
PrincipaVs right to benefit gained on his own account instead of on account of his principal, the 

by agent dealing on his otun account principal is entitled to claim from the agent any benefit which 
xn business of agency, may have resulted to him from the transaction. 

Illustration, 

A directs his ^ent, to buy a certain house for him, B tells A it cannot be bought, and buys the house for 
himself. A may, on discovering that B has bought the house, compel him to sell it to A at the price he gave for it, 

217. An agent may retain out of any sums received on account of the principal in the 
Agent*s right of retainer out business of the agency, all moneys due to himself in respect of 

of sunis received on principaVs advances made or expenses properly incurred by him in conducting 
account, such business, and also such remuneration as may be payable to 

him for acting as agent. 

AgenVs duty to sums 218. Subject to such deductions, the agent is bound to pay to his 
received for principal. principal all sums received on his account. 


SECTION 216 — Note 1 

[1] An agent is bound not only not to injure the 
interests of his principal but also to further them. He 
should not place himself in a position where his interests 
might be adverse to that of the principal. (Vol 6) 1919 
All 440 (444) ; 41 All 635 (DB). 

[2] When a person is an agent for others, ail profits 
and advantages made by him in the business beyond 
nis ordinary compensation are to be for the benefit of 
the employers. (1893) 16 Mad 238 (266) (DB). 

[3] Where an agent sells his own goods to the princi- 
pal converting himself into a principS in respect of the 
sale, without disclosing the true position to the principal, 
then the principal is entitled to claim from the agent 
any benefit which may have resulted to the agent from 
the transaction, (Vol 21) 1934 Bom 86 (87, 88) (DB). 

[4] Principal can have a decree for an account of 
profits of property outside British India purchased by 
an agent at a sale in execution of a mortgage decree 
passed in favour of his principal but he is not entitled 
to a mandatory injunction directing the agent to 
execute a reconveyance to the principal. (Vol 8) 1916 
Mad 1133 (1136) (DB). 

[5] First mortgagee in possession of mortgaged pro- 
perty and authorised to collect profits in lieu of mortgage 
money — Second mortgagee selling property in exercise 
of his power of sale under the mortgage and first mort- 
gagee purchasing same and obtaining fresh lease of land 
on which mortgaged property stands — First mortgagee 
cannot be said to be agent of mortgagor in the purchase 
and mortgagor cannot take benefit of same nor Is the 
mortgagor entitled to the benefit of assignment of a 
subsequent mortgage. (Vol 16) 1929 Bang 140 (143, 
144) : 7 Bang 61 (DB). 

[6] Property purchased in court auction by agent 
acting on his own account contrary to principal’s direc- 
tions — Principal cannot ratify so as to derive benefit 
as it was not an act done in the course of the agency. 
(Vol 4) 1917 Mad 250 (253) (DB). 

[7] No broker, unless specially authorised, is entitled 
to get commission from both sides. (Vol 20) 1933 Bang 
184 (184). 

[8] Section 216 is merely enabling and confers upon 
principal right to claim from his agent benefit of trans- 
action to which agency business related, where agent, 
without knowledge of principal, has dealt with business 
on his own account, instead of on account of latter. 
Principal is free to exercise that right or not, (1910) 34 
Bom 292 (303, 304) (DB). 

[9] Agent entrusted with principal’s moneys to ha 
employed in a specified manner — Agent making use of 
these moneys for other purpose^ — Agent’s h'ability in 
respect of such moneys is that of a trustee, (Vol 14) 
1927 Mad 478 (481) (D B). 


SECTION 217 — Note 1 

[1] The agent is entitled to a lien or retainer upon 
monies of his principal which are in his hands, for all 
expenses properly incurred. In such cases there is no 
question of limitation. (Vol 10) 1923 Bang 84 (86) : 11 
Low Bur Bui 326 (D B). 

[2] The possessory lien of an agent attaches only to 
goods in respect of which the principal has a right 
against a third person to create a lien and such a lien is 
subject to all the rights and equities of a third person 
available against the principal. (1909) 36 Gal 713 (723) 
(DB). 

[3] The word ‘business* in S. 217 must mean a con- 

tinuing business or the same business as that for which 
agent had been agent before. Hence, an agent cannot 
retain sums received on account of his principal in one 
business, on account of remuneration due to him for act- 
ing in another agency. (1885) 1885 Pun Be No. 49, page 
97 (99) (D B). (Pleader realizing decretal amount for 
client in one suit — He cannot retain amount as fees in 
another suit.) © (1910)33 Mad 255 (256) (D B). (Pleader 
realizing money for his client in one cause — Money 
cannot be retained as fees in another cause.) ' 

[4] A pleader was entrusted with certain shares in 
his private capacity for being sold but appropriated sale 
proceeds to fees due to himself: Beld^ that he had no 
right to pay himself for his fees out of sale proceeds of 
shares irrespective of his client’s wishes. He had no lien 
or right of retainer under S. 217 or S 221. (1912) 13 Cr L 
Jour 513 (517-520) : 5 Sind L R 222 (D B). 

[5] Where the amount of the promissory note was 
not an amount advanced by way of loan but an amount 
which, at the request of his client, the pleader disbursed 
for out-fees in the suit in which he was retained as 
vakil, it was held that independently of the promissory 
note, the pleader was entitled to recover the court-fees 
advanced by him and under S. 217 of the Contract Act, 
he was entitled to retain the same out of the sums re- 
ceived by him to the credit of his client, (1904) 27 Mad 
512 (517) (D B). 

[6] Order under S. 185, Companies Act, against 
managing agent<->Managmg agent should be allowed to 
retain suob amounts as he is entitled to under S. 217 or 
the terms of the managing agency agreement or the 
Articles of Association. (Vol 24) 1937 Mad 401 (402) 
(DB). 

[7] An executor creditor in possession of the estate 
can claim a right of retainer and a lien upon it. (Vol 3) 
1916 Mad 720 (725) : 39 Mad 365 (D B). 

SECTION 218 — Note 1 

[1] Any person acting in the character of an agent, 
when he collects money profesdng to receive it on 
behalf of his principal is bound to render a proper ac- 
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219. In tlie absence of any special contract, payment for the performance of any act is 
When agenVs mnunera- not due to the agent until the completion of such act; but an agent may 
iion becomes due, detain moneys received by him on account of goods sold, although the 

whole of the goods consigned to him for sale may not have been sold, or although the sale may not 
be actually complete. 

Section 218 (contd,) tion of broker. (Vol 17) 1930 All 545 (548) : 52 All 688 


count to the principal. The fact that master could not 
have enforced the payment does not enable the agent to 
keep it for his oto use. (1903) 30 Oal 1011 (1014) 

(Dm 

[2] An agent recovering money on behalf of his 
principal under an illegal or void contract must account 
to the principal for the money so received. He cannot 
set up the illegality of the contract as a justldcation for 
withholding payment in an action by the principal when 
the illegality had been waived by other contracting 
party by paying the money. (1903) 25 All 639 (641) 
<D B). 

[3] The principal can sue for accounts the sub-agent 
appointed by him for collecting rente, though the sub- 
agent was to pay over the collections to the agent. (Vol 
14) 1927 Oal 917 (918) (D B). 

[4] When a Hindu father incurs liability to pay a debt 
as an agent of another, the son becomes liable to pav it. 
The liability of the son arises at the same time as that 
of the father. The son is not absolved from such liability 
by the mere fact that the father subsequently misap- 
propriated the sum or made himself criminally answer- 
able. (1909) 19 Mad L Jouc 769 (759), 

[5] The suit properties were agreed to be sold to the 
plaintiff for the purposes of discharging certain debt due 
by the family of the defendants, but as there was some 
delay in completing the sale transaction, the plaintiff 
was requested to pay off the creditors even before the 
execution of the sale-deed and he was assured that the 
amount so paid might be adjusted towards the sale 
price and that, if the plaintiff had to pay to the credi-. 
tors anything in excess of the sale price, the same 
would be made good to him with interest. The plaintiff 
managed to get a transfer of the documents -held by the 
creditors on payment of smaller amount than was 
actually due under those documents and he claimed 
that he was entitled to get the benefit of the remission 
given by those creditors: Meld, that in making disburse- 
ments out of the agreed sale price, the plaintiff was 
only acting as the agent of the defendants and he was 
not entitled to retain for his own benefit any remission 
that be obtained from the creditors. (Vol 24) 1937 Mad 
810 (810) (D B), 

[6] Contract taken by A from military authorities 
and according to rules money deposited in recognised 
Bank by way of security — Bank going into liquidation 
and amount deposited lost by A — Bank held to be agent 
to military authorities and liable to make up the loss. 
(Vol 19) 1932 Lab 34 (36) (D B). 

[7] Principal also a banker under another name — 
Agent having deposit in the Bank — Suit by principal 
for sale proceeds in agent’s hands — Agent can set off 
amount deposited. (Vol 8) 1921 P 0 103 (104) (P C), 

SECTION 219 Note 1 

[1] A broker’s duty is to simply bring 'the parties to- 
gether, arrange a transaction and to get the contract 
completed. The performance of that contract is a matter 
between the promisor and the promisee and the due 
fulfilment of the conditions is not the sine gue non for 
the^arning of the commission. (Vol 22) 1936 Pesb 66 (57) 

[2] Broker employed to sell is entitled to his com- 
mission when sale is completed in favour of purchaser 
found by broker though actual negotiations or -comple- 
tion of sale did not take place through direct interven- 


(D B). 

[3] A broker, to be entitled to his commission, must 
prove either that the transaction has been completed 
or that the non-completion was due to default of the 
principal. (Vol 9) 1922 Bom 433 (434) (Vol 21) 1934 
Bom 158 (160). 

[4] Broker engaged to purchase house — Brokerage is 
payable only on completion of conveyance, in absence of 
agreement. (Vol 31) 1944 Sind 168 (169) : I L B (1944) 
Ear 42 (DB). 

[6] Broker who has negotiated a contract is entitled 
to his commission, even though a modification of its 
term is made by the parties. (1896) 20 Bom 124 (128) 
(DB). 

[6] In a suit by a broker for commission, if it is 
proved that he bad acted as broker, he is entitled to 
commission; and even if he fails to produce evidence to 
show the rate of commission, a reasonable amount 
ought to be awarded to him as such commission. 
(Vol 20) 1933 Lab 784 (784). 

[7] When agent is employed for commission to sell 
certain property and agent succeeds in finding purchaser 
but principal declines to sell, agent is entitled to reason- 
able remuneration for his work and labour. (1912) 15 
Cal L Jour 312 (320, 321)©(1910) 8 Mad L Tim 40 (46). 

[8] Where parties have reduced their bargain into 
writing in the commission note the principle of 
Quantum meruit does not apply, (1923) 1 KB 110 (116), 

[9] The principle of quar^um m^eruit does not apply 
to agreement limiting commission to goods delivered. 
(Vol 14) 1927 Bom 225 (227), 

[10] Where a contract is merely to procure a loan by 
the agent for the principal and the latter procures the 
same but only on certain conditions which the principal 
does not assent to, the agent will not be entitled to any 
commission, the terms of the contract being simply to 
procure a Joan without any condition whatever. (1912) 
15 Cal L Jour 40 (47) (DB). 

[See however (Vol 15) 1928 Bom 270 (273) : 52 
Bom 627. (Agent engaged to procure loan on security of 
immovable property — Agent procuring a lender — Prin- 
cipal borrowing money from same lender through 
another agent — Former agent is entitled to commis- 
sion.)] 

[11] Where an agent introduces a customer to his 
principal and^the latter undertakes to pay him a fixed 
commission “after the satistaotory expiry and conclu- 
sion of the business”, the payment is to be made on 
the completion of the contract, which takes place after 
the goods have been delivered and the buyer has paid 
the price. (Vol 31) 1944 Mad 546 (547, 548) : I D E 
(1945) Mad 338 (DB), 

[12J Separate outstanding transactions with different 
provisions as to deposit and margin — Fdhka adatia 
making one general demand for margin money with 
reference to all outstanding transactions— He cannot 
close these transactions on non-compliance with demand* 
(Vol 28) 1941 Bom 211 (217) ; I D B (1941) Bom 441* 

[13] Insurance agent — Contract entitling agent to 
commission on completed business i. e., such business as 
is accepted by company and on which the first year’s 
premium ha? been received in full — Insurance policy 
effected substantially through efforts of agent though ite 
technical completion, such as signing of policy, was 
actually brought about by another person : Held that 
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Agent not entitled to re- 220. An agent, who is guilty of misconduct in the business of the ' 
muneration for business agency, is not entitled to any remuneration in respect of that part of the 
misconducted. business which he has misconducted. 

Illustrations, 

(a) A employs B to recover 1,00,000 rupees from 0, and to lay it out oa good security. B recovers the 
1,00,000 rupees, and lays out 90,000 rupees on good security, but lays out 10,000 rupees on security which he 
ought to have known to be bad, whereby A loses 2,000 rupees. B is entitled to remuneration for recovering the 
1,00,000 rupees and for investing the 90,000 rupees. He is not entitled to any remuneration for investing the 
10,000 rupees, and he must make good the 2,000 rupees to B. 

(b) A employs B to recover 1,000 rupees from 0, Through misconduen the money is not recovered. B is 
entitled to no remuneration for his services, and must make good the loss. 

221. In the absence of any contract to the contrary, an agent is entitled to retain goods, 
Agent's lien on principal's papers, and other property, whether moveable or immoveable, of the 
property, principal received by him, until the amount due to himself for commis- 

sion, disbursements, and services in respect of the same, has been paid or accounted for to him. 


Principal’s Duty to Agent, 

Agent to he indemnified 222. The employer of an agent is bound to indemnify him against 
against consequences of the consequences of all lawful acts done by such agent in exercise of the 
laivful acts, authority conferred upon him. 

lUustratimis, 

(a) H, at Singapur, under instructions from A^ of Calcutta, contracts with C to deliver certain goods to him. 
A does not send the goods to 5, and G sues B for breach of contract. B informs A of the suit, and A authorizes 
him to defend the suit. B defends the suit, and is compelled to pay damages and costs, and incurs expenses. A is 
liable to B for such damages, costs and expenses. 

(b) B, a broker at Calcutta, by the orders of a merchant there, contracis with C for the purchase of 10 
casks of oil for A, Afterwards A refuses to receive the oil, and C sues B, B informs A, who repjudiates the con- 
tract altogether. B defends, but unsuccessfully, and has to pay damages and costs, and incurs expenses. A is 
liable to B for such damages, costs, and expenses. 


Section 219 (conid.) 

the agent was entitled to commission on such policy. 
(1942) 23 Pat L Tim 318 (320, 321) (DB). 

SECTION 220 — Note 1 

[1] Forfeiture of commission or remuneration is the 
result of the misconduct of the agent and not of loss 
arising therefrom. Agent’s claim to remuneration will 
be affected even though he is willing to make good the 
.loss. (Vol 27) 1940 Mad 299 (301) (DB). 

[2] Agent representing himself to be the principal 
which fact is not known to the latter — Former cannot 
claim from the latter remuneration as agent. (1937) 
I L E (1937) 1 Cal 757 (761). 

SECTION 221 — Note 1 

[1] Agent’s lien to commission is restricted to certain 
specific property or things. He is not in the position of 
a mortgagee who can remain in possession until he is 
paid. (1928) 110 Ind Cas 23 (25) (DB) (Oudh). 

[2] Ageijt holding property for special purpose — 
Property cannot be subjected to lien inconsistent with 
such purpose. (Vol 20) 1933 Sind 235 (238). 

[3] Agent incurring expenditure before winding up 
order of the company — Unless the agreement between 
the company and the agent excludes the operation of 
this section, the Court has no authority under S. 149 
of the Companies Act, to deprive him of the right to 
be in possession. (1908) 31 Mad 123 (124) (DB). 

[4] The lien of the agent extends only to retention 
of the property till his dues are paid. He cannot sell 
the property without principal’s consent and satisfy his 
lien. (Vol IS) 1926 Lah 94 (95) ^ (Vol 16) 1929 Lab 
666 (667) (DB). 

[5] Agent for collection of rent spending the rent 
from one property for the benefit of estate and willing 
to pay balance — Salary due to him : Held^ as agent he 
was entitled to retain the balance till his salary was 


paid. (Vol 22) 1935 All 922 (922, 923) : 37 Cri L Jour 
308. 

[6] Agent spending money for principal can sell his 
goods without his authority to realise his money. 
(Vol 15) 1928 Lah 747 (750) (DB). 

[7] Agent for purchaser delivering goods to the 
railway company with request to treat the latter as 
consignor and consignee : Held, he lost the lien over 
the property so delivered, (Vol 17) 1930 Sind 130 (133). 

[8] Sums advanced and expended by the agents do 
not come within the meaning of “disbursements and 
services in respect of” in S. 221 so as to entitle them to 
a lien over the property of the principal. (1889) 13 Bom 
314 (322). 

[9] When an agent by contracting renders himself 
personally liable for the price of goods, the property in 
the goods vests in the agent, and his irights with respect 
to them are identical with those of the principal, enabl- 
ing him to resell or stop in transit, if the principal does 
not act according to S, 222. (Vol 16) 1929 Bom 260 
(261) (DB). 

SECTION 222— Note 1 

[1] Agent is entitled to reimbursement and indemnity 
by his principal when be acts within scope of directions. 
(1921) 3 Lah. Law Jour 141 (144) (DB) * (Vol 15) 
1928 Lah 196 (201) : 9 Lah 7 (DB). (Agent making 
unauthorized settlement is not entitled to indemnity.) 

[2] Plaintifi to purchase goods, hold them for defen- 
dant and resell them upon his instructions — Transaction 
is contract of agency carrying with it rights to in- 
demnity conferred upon agent. (Vol 10) 1923 Lah 473 
(474) (DB). 

[3] Where agent is authorised to make contracts in 
his own name, he becomes entitled to an indemnity 
against any personal liabili^ in respect of it. f 19451 80 
OalL Jour 297 (317, 318). 

[4] Agent’s right of action in respect of indemnity 
is not postponed to his satisfaction of the liabilities 
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Agent to he indemnif%ed 228* Where one person employs another to do an act, and the agent 
(wainst consequences of acts g^Q|. faith, the employer is liable to indemnify the agent 

done %n goo fatt i. against the consequences of that act, though it causes an injury to the 

rights of third persons. 

Illustrations, 

(a) A, a decree-holder, and entitled to execution of B's goods, requires the officer of the Court to seize certain 
goods representing them to be the goods of B. The officer seizes the goods, and is sued by 0, the true owner of the 
goods. A is liable to indemnify the officer for the sum, which he is compelled to pay to C, in consequence of obeying 
A’s directions. 

(h ) B, at the request of A, sells goods in the possession of A, but which A had no right to dispose of. B does 
not know this, and hands over the proceeds o£ the sale to A. Afterwards, 0, the true owner of the goods, sues B, 
and recovers the value of the goods and costs. A is hable to indemnify B for what he has been compelled to pay to 
0, and for B*s own expenses, 

229* Where one person employs another to do an act which is criminal, the employer is not 
Non-liaUhty of employ&}* liable to the agent, either upon an express or an implied promise, to 
of agent to do a criminal act. indemnify him against the consequences of that act.®' 

Illustrations, 

(a) A employs B to beat 0, and agrees to indemnify him against all consequences of the act. B thereupon 
beats C, and has to pay damages to C for so doing. A is not liable to indemnify B for those damages. 

(h) B, the proprietor of a newspaper, publishes, at A’s request, a libel upon G in the paper, and A agrees to 
indemnify B against the consequences of the publication, and all costs and damages of any action in respect thereof. 
B is sued by C, and has to pay damages, and also incurs expenses. A is not liable to B upon the indemnity. 

[a] See Section 24. 

Compensation to agent 228. The principal must make compensation to his agent in 
for injury caused hy prin- respect of injury® caused to such agent by the principal’s neglect or 
cipaVs neglect -ivant of skill. 

Illustration. 

A employs B as a bricklayer in building a house, and puts up the scaffolding himself. The scaffolding is 
unskilfully put up, and B is in consequence hurt. A must make compensation to B. 

[a] Cf. the Indian Fatal Accidents Act, 1855 (13 [XIII] of 1855). 


Section 222 (cmtd). 

against which he claims indemnity. (1945) 89 Cal It 
Jour 297 (818). 

[5] Purchase of goods from commission agent under 
0 . i. f. contract — Agent agreeing to supply goods “on 
account and risk of buyer*’ — Outbreak of war— Goods 
shipped in enemy ship— Contract of affreightment dis- 
solved — Loss cannot be thrown on agent. (Vol 6) 19 19 
Mad 483 (484, 486): 41 Mad 1060 (DB). 

[6] Agent executing sarkat in favour of adatiya and 
undertaking to pay him loss from contract is entitled 
to recover loss from principal. (Vol 23) 1936 Nag 37 
(40): 31 Nag LB 154. 

[7] Without actual proof of loss agent cannot claim 
indemnity. (Yol 22) 1935 Sind 38 (41) (DB). 

[8] In absence of stipulation, money spent by com- 
mission agent during business trip onboard and lodging 
cannot be considered to be incidental to carrying on 
business of principal who is not bound to pay bill though 
he could recover things kept by agent at hotel. (*13) 
1913 Pun L B No. 206, page 693 (694) (DB). 

[9] Agent’s allocation of cross-contracts to himself 
might mean that he is damnified on the day when the 
cross-contracts were entered into. If on the other hand, 
he entered into cross-contracts with others, it cannot 
be said that the loss has necessarily occurred to the 
commission agent on the day on which such cross- con- 
tracts were entered into. (Vol 19) 1932 Bom 25i30)(DB). 

^'Lawful acts,** — [10] Agents wbo engage to defraud 
principal forfeit their right to indemnity in respect of 
fraudulent transactions. Where securities deposited by 
principal^ with agents are fraudulently disposed of by 
agents, disposal amounts to conversion; and principal on 
each occasion on which shares were sold has right to 
damages for conversion measured by value of shares at 
the date of conversion. Where not* knowing of conversion 
principal receives from wrongdoer and retains goods 
converted or their equivalent, be must give credit for 


value of what he has received. (Vol 25) 1938 PC 23 (25) 
(PC). 

[11] In a ‘badni’ transaction if the debt owed to the 
agent is less than the sum lost by him, on account of 
his principal and the matter is settled by debit and 
credit, plus payment of cash by agent, the agent can 
recover both the amount adjusted by credit and debit, 
and paid in cash. But if there is no cash payment the 
agent cannot recover. In such a case the agent’s liability 
to the third party is neither “enforced liability” nor is 
there a cash payment. (’08) 1908 Pun Be No. 79, page 
366 (371) (FB) * (Vol lo) 1928 Lah 420 (422) (DB). 

[12] Agent can recover moneys paid for principal 
even on wagering contracts. (Vol 19) 1932 Lah 356(358): 
13 Lah 766 (DB) © (1911) 33 All 219 (221, 222) (DB). 

I/imitation^^llB} The agent is not entitled to wait 
till the termination of the agency to make a claim under 
S. 222, Time begins to run from the time the claim 
materialises and not from termination of the agency, 
(1911) 34 Mad 167 (172) (DB). 

[14] Principal’s liability to indemnify agent is one 
under contract within meaning of Art. 83, Limitation 
Act. (Vol 31) 1944 Gal 302 (302); I LB (1944) 2 Cal 
283 (DB). 

[15] Where commission agent purchases goods for his 
principal and on the principal refusing to accept some 
goods, the agent re-sells them, suitfor damages is govern- 
ed by Art. 85 and not by Art. 61 of the Limitation Act. 
(Vol 19) 1932 Bom 593 (594). 

[16] Agent sustaining losses in his agency has tight, 
as direct consequence of agency contract, to be recouped 
by his principal in respect of such losses and suit to 
enforce that right is governed by Art. 83 of Limitation 
Act, ,(Vol 1) 1914 Lah 407 (408): 1915 Pun Be No. 23 
(DB). 

SECTION 223— Note 1 

[1] Suit for accounts by principal — Agent is entitled 
to credit for amount spent by him authorisedly for 
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Effect of agency on contract with third persons. 

226. Contracfca entered into through an agent, and obligations arising from acts done by an 
Enforcement and cowse- agent, may be enforced in the same manner, and will have the same 
qumcesofagenfs contracts, legal consequences, as if the contracts had been entered into, and the 
acts done, by the principal in person. 

Illustrations, 

(a) A buys goods from D, knowing that he is an agent for their sale, but not knowing who is the prinoipaL 
B*s principal is the person entitled to claim from A the price of the goods, and A cannot, in a suit by the principal, 
set o& against that claim a debt due to himself from B, 

(h) A being B’s agent, with authority to receive money on his behalf, receives from 0 a sum of money due to 
B. 0 is discharged of his obligation to pay the sum in question to B. 


Section 223 (contd.) 

unlawful purpose, though no suit by agent for recovery 
of same may be* (Vol 13) 1926 Sind 40 (41) : 20 Sind 
L B 100. 

Section 226 — Note 1 

[1] Principal is bound by the act of his agent with all 
its results. (1909) 86 Cal 840 (853, 854, 855) : 36 Ind 
App 85 (P C). 

[2] Bond — Loan to vakils of zaniindar for zamindari, 
— Zamindar is liable. (1866) 5 Suth W B 72 (74). 

[3] Representation by agent is as effectual for the 
purposes of estoppel as one made by principal. (Vol 18) 

1931 Mad 647 (6l9). 

[4] If a person, acting as agent of his co ‘sharers under 
power of attorney, contracts debt by writing handnote, 
then all co-sharers are liable for money. (1910) 11 Cal 
L Jour 236 (241, 242) (DB). 

[5] "Where an agent, signed a promissory note on 
behalf of a Mahant and utilised the money so got for his 
(Mahant’s) personal purposes, the Mahant is liable per- 
sonally for the loan. (Vol 21) 1934 Pat 435 (487, 438) 
(DB). 

[6] A military contractor, according to rules, deposited 
ascertain sum in the bank by way of security. The 
bank issued a deposit certificate in the name of the 
military authorities. The bank subsequently went into 
liquidation : HeZd, that the bank had become an agent 
to the military authorities, and on its failure to pay, 
the military authorities were liable to pay. (Vol 19) 

1932 Lah 34 (36) (DB) (Vol 23) 1936 Pesh 148 (148). 

[7] A drew a bill in favour of B on O and gave it to 
B's agent* B’s agent had asked A for a bill drawn on 
himself and not on 0 but kept the bill without ascertain- 
ing its nature for some time. In the meantime G became 
insolvent: Eeld that assuming that both parties were 
under a mistake as to the bill, B could not recover the 
amount of the bill from A as his agent had been guilty 
of gro^s negligence in taking the bill and keeping it 
without ascertaining its nature, (1882) 4 All 334 (337) 
(DB). 

[8] Manager of mine can make contract binding on 
owner, (Vol 25) 1938 Cal 343 (346). 

[9] Station master having power to accept or refuse 
bailment of goods, accepts bailment— Railway company 
is re'iponsible for consequences. (Vol 10) 1923 All 71 
<73> (D B). 

[10] Compromise with authorised attorney of pardana- 
$Un lady is valid. (’39) 1939 Oudh W N 1068 (1074) 
<DB). 

[11] To bind the Secretary of State by contract, there 
must be deed executed on his behalf and in his name by 
proper authority. (Vol 23) 1936 Bom 19 (21) : 60 Bom 
42 (D B). 

[12] An^ agent having power to sell on behalf of 
another n©^ not necessarily recite such authority or 
disclose the same either in body or at the signature. 
The question of agency is one of intention to be gathered 
from the terms of contract and the surrounding cireum- 
^.tances. (Vol 7) 1920 Oudh 105 (109):23 Oudh cas 353. 


[13] Document executed by agents— No mention of 
principal in document— Agents not signing as agents — 
Conveyance not valid. (1911) 12 Ind Cas 206 (207) 
(Low Bur), 

[14] A consignor of goods is bound by a risk note 
signed by a person who actually delivered the goods to 
the Railway Company (Vol 11) 1924 Pat 315 (317). 

[15] Payment to agent is payment to principal. (*12) 
1912 Pun li B No. 36, page 115 (116). 

[16] Payment made to person who is not creditor’s 
agent for realizing money due to creditor from third 
patties as debts, is not valid. (1910) 7 Ind Gas 530 (530); 
19X0 Pun W B No. 89. 

[17] In the absence of custom or authority of princi- 
pal, payment to broker is no payment to principal. 
(Vol 4) 1917 Cal 818 (821) (D B). 

[18] One of several joint debtors cannot be agent of 
their creditor so far as joint-debtors are concerned and 
payment to that debtor is not payment to creditor, 
(1911) 11 Ind Cas 864 (864) (Low Bur). 

[19] Defendant's branch firm at Cawn pore was manag- 
ed by munim from 1897 to 1911 who entered into 
forward contracts in name of defendant with plaintiff 
and they were entered in books at Cawnpore but no 
goods were ever actually delivered. Adjustment of ac- 
counts was made in 1908 and balance was found due to 
defendant. After 1908 no forward contracts were entered 
in accounts though munim carried on transactions with 
plaintiff who did not know that munim was acting in 
his own behalf. Defendant asked plaintiff for informa- 
tion about goods bought and sold through them. They 
supplied same some days after demand and brought 
suit for balance due on contracts : Eeld that defendant 
was bound by transaction entered into by munim both 
before and after 1908 upto 1911. But transactions 
being only for differences were wagering ones and hence 
could not be enforced. (Vol 1) 1914 Bom 142 (144) : 39 
Bom 1 (D B). 

[20] Right of support from adjoining soil affected by 
trench dug by contractor for the defendant — Defendant 
is liable for the act of contractor, (1893) 17 Bom 307 
(311). 

[20a] The plaintiff did work in the construction of 
defendant’s building through a certain firm, who were 
acting as defendant’s agents. No payment was made for 
the work done by the plaintiff though the firm sub- 
mitted the final bill containing the amount due to the 
plaintiff. His work was got examined by a different 
engineer according to whose fresh estimate a lower 
amount was offered ; Eeld^ that the defendant was 
liable to pay according to the bill of the firm who were 
his agents and who were acting according to the duty 
imposed upon them. (Vol 15) 1928 Oudh 89 (91) (D B). 

[21] A certain bank went into liquidation and the 
Official Liquidator took misfeasance of proceedings against 
the defendants who were the director and the manager 
and in the course of those proceedings, the defendants 
effected a compromise with the Official Liquidator by 
which they undertook among other things “to adjust or 
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227. When an agent does more than he is authorized to do, and when the part of what he 
Principal how far bounds does, which is within his authority, can be separated from the part 
when agent exceeds authority » which is beyond his authority, so much only of what he does as is 
within his authority is binding as between him and his principal. 

Illustration. 

Af being owner of a ship And cargo, authorizes B to procure an insurance for 4,000 rupees on the ship, B 
procures a policy for 4,000 rupees on the ship, and another for the like sum on the cargo. A is bound to pay the 
premium for the policy on the ship, but not premium for the policy on the cargo. 


Principal not bound when 
excess of agent's authority 
is not separable. 

transaction. 


228. Where an agent does more than he is authorized to do, and 
what he does beyond the scope of his authority cannot be separated 
from what is within it, the principal is not bound to recognize the 

Illustration. 


A authorizes B to buy 500 sheep for him. B buys 600 sheep and 200 lambs for one sum of 6,000 rupees. 1 
may repudiate the whole transaction. 


Section 226 (cmitd.) 

satisfy any claim*’ of one of the depositors of the bank 
among others and to indemnify the Official Liquidator 
against any such claim. A decree was passed in the 
terms of the compromise. The defendants having made 
default in satisfying the claim of the depositor, be insti- 
tuted a suit against the defendants : Held^ that the Offi^ 
cial Liquidator who entered into a compromise with the 
defendants was representing all the depositors, creditors 
and share-holders of the bank was in the way acting as 
their agent It could not be argued therefore that the plain- 
tiff was a perfect stranger to the agreement and did not 
come within the ambit of the well-recognized exception 
based either on the ground that he claimed through a 
party to the contract or on that of agency, even if it be 
not possible to hold that an express or implied trust was 
created in his favour. The suit was therefore maintain- 
able. (Yol 27) 1940 Lab 471 (473). 

[22] Agent cannot act beyond scope of authority. 
(Yol 3) 1916 Sind 37 (42) : 10 Sind L B 72. 

[23] Act of agent in excess of power of attorney does 
not bind principal. (Vol 5) 1918 Mad 706 (707) (DB). 

[24] Person dealing with agent, whose authority he 
knows to be limited, deals at his risk and if agent ex- 
ceeds his authority, principal is not liable. (’10) 14 Cal 
W N 381 (388) (PC). 

[25] Where agent of landloid has no authority to 
incur pecuniary liability on his behalf, no personal 
decree can be passed against landlord. (12) 16 Ind Cas 
999 (1000) (Oudh). 

[26] Agricultural tenancy created by zamindar’s 
agent* without his authorization — There is no valid 
tenancy — Tenant can be ejected. (Vol 30) 1943 Oudh 
174 (175). 

[27] Station master accepting goods at concession 
rates where such rates were not applicable is not acting 
within his authority. (Vol 3) 1916 All 306 (307). 

[28] Where the master is sought to be made liable 
for the transactions of the servant, i;be person claiming 
against the principal must show that the act done was 
within the scope of the authority or ostensible autho- 
rity held or exercised by the agent and this can be 
shown by practice as well as by a written instrument. 
(Vol 24) 1937 Pat 526 (527, 528). 

[29] Principalis liable to extent of benefit received 
in unauthorised transactions. (Vol 3) 1916 Mad 1025 
(1027) (DB). 

[30] Agent borrowing for principal without autho- 
rity— Money going into principal’s cofiers— Law implies 
promise to pay. (Vol 23) 1936 Bom 62 (66) : 60 Bom 


[31] Where agent signs pro-note par pro for business 
belonging to minor, holder must be fixed with notice of 
the contents of power of attorney under which agent 
acts and of-the extent of his authority and of the fact 
that business belonged to minor. (’12) 35 Mad 692 (699. 
700) (DB). 

[32] Authority of agent to bind the principal must 
be determined from facts of each case. (Vol 4) 1917 Pat 
512 (513). 

[33] Agent cannot sue or be sued in respect of sale 
to him on behalf of principal. (’13) 25 Mad L Jour 32 
(32) (DB). 

[34] Suit to recover profits, promised to be paid just 
after sale of land itself, is to be brought against vendor 
and not against his agent. (’09) 2 Ind Cas 262 (2$2^ 
(DB) (AU). 

[35] Compromises by a few self-constituted leaders, 
or even the leaders chosen by the officials, cannot bind 
an entire community. (Vol IS) 1931 All 341 (346) ; 53 
All 484, 

[36] As to liability of principal inducing belief that 
agent’s unauthorised acts were authorised, see S. 237, 

SECTION 227 — Note 1 

[1] Agent authorised to stand surety for one person 
only— Agent standing surety also for two more person'^ 
— Authorised act separable from unauthorised act — 
Principal’s liability is restricted to authorized act only. 
(Vol 24) 1937 Rang 499 (501) (DB). 

[2] Consignment of fire-works accepted under mis- 
take by the parcel-clerk as parcel to be despatched by 
passenger train — Subsequently discovering the mistake^ 
not despatching it at all even by goods train: Heldf that 
the railway company was liable in damages for the los*^' 
caused thereby. (Vol 9) 1922 AU 324 (330) : 43 All 623 
(DB). 

SECTION 228 — Note 1 

[1] Authority to buy cotton at a particular time — 
Contract to buy it at a diSerent time : Held, contract 
does not bind the principal, (1871) 8 Bom H 0 B 19 (22), 

[2] Partner authorised to draw bill to the extent of 
certain amount drawing bill to a larger amount without 
firm’s knowledge— Firm is not liablq even to the autho- 
rised extent. (1873) 10 Bom H 0 B 319 (322, 323). 

[3] Agent of co-sharers granting a perpetual lease of 
land — Such transfer is clearly beyond the scope of his 
authority : Held, transfer does not bind co-sbarers. 
(1889) 2 C P L B 103 (104). 

[4] Lambardar transferring absolute occupancy with- 
out specific authority from landlord— Custom prevailing 
under which such transfers were made : Held, landlord 
was bound by the transfer. (1895) 8 C P L R 41 (42, 
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229. Any notice given to, or information obtained by, the agent, provided it be given or 

Oonsequ&iiceB of notice obtained in the course of the business transacted by him for the principal, 
given to agent. shall, as between the principal and third parties, have the same legal con- 

sequences as if it had been given to, or obtained by, the principal. 

lllustrationB. 

(a) A is employed by B to buy from C certain goods, of which C is the apparent owner, and buys them accord- 
ingly. In the course of the treaty for the sale, A learns that the goods really belonged to D, but B is ignorant of 
that fact. B is not entitled to set ofE a debt owing to him from 0 against the price of the goods. 

fbj A is employed by B to buy from C goods of which 0 is the apparent owner. A was, before he was so 
employed, a servant of C, and then learnt that the goods really belonged to D, but B is ignorant of that fact. In 
spite of the knowledge of his agent, B may set oS against the price of the goods a debt owing to him from C. 

Agent cannot personalhj en- 230. In the absence of any contract to that effect, an agent 
force, nor he hound by, con- cannot personally enforce contracts entered into by him on behalf of 
racts on behalf of principal. p^^eipal, nor is he personally bound by them. 

JPresumption of contract to Such a contract shall be presumed to exist in the following 
contrary. cageg . _ 

(1) where the contract is made by an agent for the sale or purchase of goods for a merchant 
resident abroad : 

(2) where the agent does not disclose the name of his principal : 

(8) where the principal, though disclosed, cannot he sued. 


Section 229 — Note 1 

[1] An agent fully represents his principal in dealing 
with other persons, and knowledge acquired by him 
while acting within the scope of his agency must be 
held to be the knowledge of his principal. (1900) 3 Oudh 
Cas 65 (59) *(Vol 14) 1927 Sind 24 (26) ^(Vol 8) 1921 
^d 121 (124) : 16 Sind L B 235. (Bill of lading 
signed by broker — Particular condition in it material to 
the business — Principals are bound even though they 
have not read them or even knew that such conditions 
existed.) •i'(Vol 16) 1929 Lab 500 (502). (Co-vendees in 
position of principal and agent to each other — Notice 
to one is notice to other except where agent acts fraudu- 
lently .)®<(Vol 2) 1915 Lah 385 (386) (DB) •3&(*03) 25 Ail 
1 (17) : 29 Ind App 203 (PC). (Notice given“toMukhtyar 
binds his client.) 

[2] Knowledge on part of agent prior to his employ- 
ment is not information obtained in course of business 
as to impute notice to principal. (Vol 12) 1926 Nag 898 
(401). 

[3j Constructive notice of fact which agent knows 
cannot be imputed to principal when it was not to the 
interest of agent to disclose to principal and which agent 
did not in fact disclose. (Yol 6) 1919 P C 20 (24) : 46 
Ind App 250 : 44 Bom 139 (PC) ©(Yol 16) 1929 Cal 
497 (499) ; 56 Cal 367. (Member of pledgor firm also' 
member of advisory committee of pledgee bank — In- 
sufficient to impute notice to bank of pledgor’s ' fraud.) 
©(13) 37 Bom 122 (137) : 40 Ind App 1 (PC). (Pledge 
by person not entitled to the goods — One of the 
managers of bank advancing money in partnership or 
collusion with the pledgor— his knowledge cannot 
be imputed to the bank. (’10) 12 Bom L R 316, Revers- 
ed.) ©(1876) 12 Bom H 0 R 262 (266). 

[4] Knowledge of principal officers is imputed to 
bank and they are more than mere agents of it — Their 
acts and conduct 'are' sufficient to raise plea of estoppd 
against bank. (Yol 17) 1930 Rang 265 (268, 269) ; 8 
Rang 223 (DB). 

[5] If agent, acting on his principal’s behalf in some 
transaction in which his knowledge would otherwise be 
imputed to his principal, takes part in any fraud or 
misfeasance against principal the principal is not bound 
by agent’s knowledge of fraud. (*12) 36 Bom 564 (585). 

[€] Agent, who did not enquire if mortgagor had 
interest in property mortgaged, imputes knowledge to 
principal (mortgagee) of fictitious entry of property in 


the deed. (Vol 1) 1914 P C 67 (70) : 41 Ind App 110 t 
41 Cal 972 (PC). 

SECTION 230 -- Synopsis. 

1. Scope, 

2. Agent having interest in the contract. 

3. Contract to the contrary. 

4. Principal resident abroad. 

5. Undisclosed principal. 

6. Where principal cannot be sued. 

1. Scope — [1] An agent is not entitled to per- 
sonally enforce nor is he bound by a contract entered 
into by him as such. (Yol 6) 1919 Pat 143 (l43)©(Yol 1) 
1914 Mad 97 (98) ©(1882) 6 Bom 326 (362, 363). 

[2] Where an elder brother signed a contract in his 
own name mortgaging his sister’s property but the 
body of document described him as authorised agent, he 
was not personally liable. (Yol 25) 1938 Mad 146 (147). 

[3] Defendant, an organizer of a company, receiving 
deposit from plaintiff promising to appoint him as 
selling agent of the company — Company adjudged 
insolvent — Plaintiff’s suit against defendant for refund 
of deposit held not maintainable as the defendant must 
be deemed to have received the deposit as agent, (’42) 
1942 Nag D Jour 515 (517, 518) (DB). 

[4] It is quite a common thing for a broker to_ act 
for both the parties in the sale of produce, and if he 
does not exceed the limits of his authority, he incurs no 
personal liability. (1910) 8 Mad L J 363 (354). 

[5] Contract between agent and principal that agent 
would pay for goods supplied by principal tapurchaser— 
Order not placed through agent — Purchaser making, 
agent believe that he would pay him — Agent’s suit 
against purchaser— that the fact that the purchaser 
made agent believe that he would pay him does not 
override the provisions of S, 230. (Yol 24) 1937 Lah 
607 (608). 

[6] Where the principal sends goods to hts agent and 
consigns them to railway but they are not delivered to- 
agent, the agent has no locus standi to sue railway for 
damages, for railway receipt sent to him by principal* 
does not confer upon him the ownership of the goods, 
(Yol 16) 1929 Lah 590 (590). 

[7] Plaintiff purchased goods on behalf of another 
firm and sent them to defendant who accepted them 
and wrote to plaintiff complaining of shortage an^ 
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Section 230 (contd.) 

promising to pay price — Eeld^ plaintifE cannot sue 
defendant as latter was only agent of firm for whom 
goods were purchased. (Vol 4) 1917 Lab 404 (405). 

[8] Ordinarily speaking, the words *‘paccfl arhtid'^ 
convey that the so-called agent is acting as a principal 
on behalf of the person with whom he buys or sells the 
commodities in question. There can, therefore, be no 
question of the application of S. 230, Contract Act. (Vol 
25) 1938 Lah 253 (254) (DB). 

[9] Promise enforceable against principal cannot be 
enforced against agent. (Vol 14) 1927 Mad 1102 (1103). 

[10] Where the plaint merely discloses a contract 
between the plaintifis and the agent of a disclosed 
principal, the agent cannot be sued. Where there is a 
matter of doubt as to the liability of the agent or the 
principal in a contract, the usual course is to sue both 
defendants alleging that the principal was the principal 
-to the contract and, in the alternative, suing the agent 
for breach of warranty of authority. (Vol 21) 1934 Pat 
269 (270) (DB). 

[11] Mistake of fact on a consideration which was 
supposed to exist eventually turned out to be without 
substance — S. 230 has got no application — Purchaser 
is entitled to ask for return of deposit made with auc- 
tioneer. (Vol 29) 1942 All. 90 (93, 94). 

2. Agent having interest in the contract. — 

[1] An agent having an interest in the contract may 
sue in his own name, he being virtually a principal to 
the extent of bis interest in the contract. (Vol 25) 1938 
Iiah 673 (674) (DB) * (Vol 16) 1929 Oudh 417 (418) : 6 
Luck 201 (DB) ® (Vol 12) 1925 Bom 547 (558) © (Vol 
7) 1920 Lah 196 (197) © (1901) 24 Mad 130 (136, 136) 
(DB). 

[2] Though an auctioneer is classified as an agent, 
the nature of his duties invest him with certain rights 
which differentiate him from an ordinary agent. In his 
capacity as an auctioneer he has an interest in the goods 
entrusted to him foe auction-sale. He has a lien upon 
them for the charges and advances. His custody of the 
goods is not the bare custody of an ordinary agent, but 
he, by virtue of the auction of the principal’s goods, 
acquires a special property in the goods which are in 
his possession for the purpose of the auction-sale. He 
can, therefore, sue in his own name for the value of 
goods sold at an auction-sale. (Vol 13) 1926 Sind 6 (7) ; 
20 Sind L B 287. 

3. Contract to the contrary. — [1] The three 
cases mentioned in S. 230 in which contract to that 
effect may be presumed are by no means exhaustive. 
(Vol 16) 1929 Oudh 417 (418) : 6 Luck 201 (DB). 

[2] The question whether an agent, who has made 
a contract on behalf of his principal, is to be taken 
to have contracted personally, or merely on behalf of 
his principal, and, if personally, wbat is the extent of 
his liability on the contract, depends on what appears 
to have been the intention of the parties to be deduced 
from the nature and terms of the particular contract 
and the surrounding circumstances. (Vol 28) 1941 Cal 
'643 (652) (DB). 

[3] The latter part of S. 230 says that in certain 
> cases a contract to the effect that the agent shall be 
personally liable shall be presumed. The case in which, 
though disclosing the name and identity of the princi- 
‘pal, the agent contracts personally is not one of them, 
but there being a specific contract to that effect there is 
no need for any presumption. (1945) 80 Cal L Jour 297 
(304). 

[4] Man who is agent and describes himself as such, 
may still be contracting^ in bis personal capacity but the 
mere fact that he fails to specify his capacity as an 
agent in signing a contract does not raise any such pre- 
‘Sumption when the terms of the contract itself are 


clearly to the contrary. (Vc^ 7) 1920 Lah 484 (485) 
(DB). 

[5] Where there is nothing in the agreement raising 
implication that agent purports to render himself per- 
sonally liable, the use of the word ‘agent* negatives per- 
sonal responsibility. (Vol 17) 1930 Bom 569 (572). 

[6] Where the “principal contract’* form is employed, 
the custom accepting the incident of broker’s responsi- 
bility obtains even although the names are in fact dis- 
closed. The contract on the face of it being between the 
buyers and the unnamed sellers and the language 
adapted accordingly, there is a good custom entitling 
the brokers to enforce the contract. (Vol 10) 1923 Oal 
419 (421, 422) : 50 Cal 12, 

[7] Evidence of a custom in the gunny market in 
Calcutta whereby brokers are made personally liable 
though they had no principals is admissible. Sections 230 
and 286 do not apply to such ease. (Vol 4) 1917 Oal 
587 (588). 

[8] If on the face of a contract an agent appears to 
be^ personally liable, he cannot escape his liability by 
evidence of disclosure of principal’s name apart from 
the contract. (1880) 5 Cal 71 (79, 80). 

4. Principal resident abroad.-^ [1] Presumption 
in S. 230 (1) is a rebuttable presumption. The fact that 
the principal is abroad does not absolve the personal 
liability of the agent if the other contracting party 
looked to him alone for performance. (1922) 67 Ind 
Cas 157 (158) (DB) (Lah). 

[2] Where corporate company is resident abroad, it 
must be presumed that agent is personally liable under 
contract of sale entered into with third party. But this 
presumption of law can be rebutted, when the foreign 
principal himself is, in writing, made the contracting 
party and contract is made directly in his name. (1904) 
27 Mad 315 (338) (DB). 

[3] Where plaintifi entered into a contract direct 
with the foreign merchant, the defendant only acting 
as a post officer in the matter, the latter is not per- 
sonally liable under the contract though he would be if 
he acted as agent for the foreign merchant. (Vol 10) 
1923 Lah 296 (297) (DB). 

[4] Where plaintiffs* indent was not accepted by the 
defendants, commission agents, but by a merchant 
residing abroad and the defendants did not unterfake 
any primary liability, held, that S. 230 (1) of the Act 
was not applicable to the case and the plaintiffs were 
not entitled to sue the defendants for any claim regard- 
ing their indent. (1905) 1905 Pun L R No. 138, p, 488 
(489). 

[5] Agent of foreign State is personally liable 
for contracts entered into on behalf of principal where 
the contracts do not come under S. 86, Civil P, 0,, and 
permission to sue need not be applied for. (Vol 15) 1928 
Sind 189 (190). 

5. Undisclosed principal. — [!]• When an agent 
does not disclose the name of his: principal, the agent 
would be personally liable. (Vol 19) 1932 Nag 27 (28) : 
27 Nag L R 324. 

[2] An agent while entering into a contract of char- 
ter-party mentioned the name of the ship and its regis- 
tration number. Held that though he did not disclose 
the name of the principal, benefit of S. 230 could not be 
given. The ships* name and number was sufficient indi- 
cation of the identity of the principal. The essential 
point is the knowledge and not the declaration. (X881) 
5 Bom 684 (589). 

[3] Where one party to a contract knows that the 
other is only acting as an agent for a person known to 
him, a formal disclosure of the prinoipaUis unnecessary 
to make principal liable] (1922) 6fi Ind Cas 478 (474) 
(DB) (Lab). 
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231. If an agent makes a contract with a person who neither knows, nor has reason to 
RigUs of parties to a suspect, that he is an agent, his principal may require the performance of 
cwtrwt made by agent the contract ; but the other contracting party has, as against the principal, 
not disclosed. ^jjg gjjjjjg rights as he would have had as against the agent if the agent 

had been principal. 


Section 230 fcontdj 

(See also (Vol 20) 1938 Sind 34 (35) : 26 Sind L E 
85 (DB). (It is not necessary that an agent should have 
disclosed himself as an agent in the contract to enable 
the agent to prove that contracts entered into in his 
name were entered into on the principal’s behalf.)] 

[5] A principal cannot be said to disclose himself if 
the other party gets knowledge about him not from the 
prineiital himself but from some other source. (Vol 16) 
1929 Bom 177 (178) ; 53 Bom 110 (DB). 

[6] Where an agent does not disclose the name of 
his principal, the«presnmption is that he contracts to be 
held personally liable as well. Such a presumption, 
however, is rebutted where the agent signs the contract 
expressly as “Agent and Manager.** (Vol 12) 1925 Oudh 
641 (641, 642). 

[See also (Vol 16) 1929 P C 234 (253, 206) (PC).] 

[7] Where an agent does not disclose the name of 
the principal, he is personally responsible for the result 
of any fraud or wrong committed. So much of the 
money as is necessary to compensate for the loss caused 
thereby must be refunded, though the amount has been 
paid over to his principal. (1897-1901) 2 Upp Bur Bui 
341. 

[8] Agent entering into a contract on behalf of a 
principal who is disclosed but who is a minor is not 
personally liable on the contract to the third party. 
iVol 17) 1930 Oudh 312 (314) : 6 Luck 19 (DB). 

[9] Presumption under S. 230 will not arise when 
broker brings his principal vendor face to face with pur- 
chaser, But where purchaser has been making payments 
only to broker and does* not know the name of vendor, 
broker can sue purchaser for balance of purchase 
money. (Vol 16) 1929 Nag 170 (171) ; 25 Nag L B 81. 

[10] A broker who gives to the buyer a note in the 
form “bought by your order and for your account from 
our principals” is not an agent of the undisclosed prin- 
cipal for sale to make him liable under S. 230, (Vol 3) 
1916 Oal 648 (550) : 42 Cal 1050 (DB). 

[11] Plaintiff entered into contract as principal, and 
sued upon as a principal — Plea that he was an agent not 
taken by defendant at an early stage but after evidence 
of plaintiff — Held, that even if the plaintiff was an 
agent he could sue in his individual capacity under 
S. 230. (*81) 1881 Pun Be No. 64, p. 148 (149) (DB). 

[12] Where defendant, as manager of Banaili Baj, 
got some work done by the plaintiff and name of Baja 
was not disclosed, held, defendant was not personally 
liable to plaintiff for work done by him for the Baj. 
{Vol 1) 1914 All 253 (234) (DB). 

[13] Where in a court-auction a property is sold, the 
aaotion-pnrchasei is one party to the contract, but the 
other party to the contract is not the judgment -debtor 
or the decree-holder but the Court itself. In selling 
property in court-auction, the Court acts under the 
statutory powers given to it by the Code and not as the 
agent of any party and the contract that is made, 
when the bid is accepted and confirmed by the Court, 
is one between the Court on the one side and the 
auction-purchaser, whose bid is accepted, on the other, 
and therefore before Cl. (2) of S. 230, Contract Act, can 
be exduded, it must be alleged and proved by the party 
wishing to take advantage of S. 230, Cl. (1) that when 
making the bid ox before doing so he had informed the 


Court or the Court-oflieer conducting the sale that he 
was making the bid only as the agent of some named 
third party. It would then be open to the Court-officer, 
the Nazir, either to accept his bids or decline them, if 
he is not fully satisfied that he had a proper power of 
attorney to make the bid. Where the auction-purchaser 
is accepted by the Court as agent, he is liable personally 
for deficit on re-sale. (Vol 11) 1924 Mad 476 (477) 
(DB). 

[14] The person liable is that whose name appears 
on the face of the bill. No other person can be held 
liable under a bill unless it is clearly indicated on the 
face of the instrument that an agent is acting in his 
behalf. (Vol 24) 1937 Pat 428 (429). 

[15] A rented a house from B for a school. B sued A 
to recover possession of the house and arrears of rent. 
A contended that he was merely a secretary acting for 
a society in London which ran the school and was not 
personally liable. Held, that on the form of the con- 
tract and from receipts passed it could not be inferred 
that the contract was made on anybody’s personal 
credit except that of A, (1898) 22 Bom 754 (756, 757). 

[16] Agent whose priucipal is undisclosed can sue 
under this section. (1912) 39 Cal 802 (807) (DB), 

[17] Auctioneer is entitled to maintain a suit for the 
recovery of the price of goods sold against purchaser at 
auction. (’84) 1884 Pun Be No. 86, p. 241 (242), 

[18] The form of a sold note was as follows ; “Sold 
this day by order and for account of G, to my principal, 
G. P. Notes for Rs. 20,0000 at Bs. 98-11*0.” The note 
was endorsed “X for principal,’* Held, there was noth- 
ing in the note to rebut the personal liability of the 
person. (1890) 17 Cal 449 (454) (DB). 

[19] Where the managing members of an ancestral 
trading firm enter into a contract, without disclosing the 
names of the other members, it is competent for them 
to sue on the contract without impleading the undis- 
closed members of the firm. The managing members 
are in the position of agents for undisclosed principals. 
(1905) 27 All 361 (362. 363) (DB) *39 (1910) 82 All 183 
(186) (DB) * (Vol 25) 1938 Mad 739 (740) (DB). 

6. Where principal cannot be sued. — [1] A 
person sued an unregistered union of employees and a 
member of the said union as the person who signed the 
contract on behalf of the union. Held, that under the 
law an unincorporated body could not be sued as such 
for recovery of a debt or on a contract. Only those per- 
sons who signed the contracts on behalf of the union 
and those who adopted them could be sued. Other per- 
sons who were members of an unincorporated body 
could not be proceeded against. (Vol 30) 1943 Mad 530 
(530, 531). 

[2] Clause 3 of S. 230 is not applicable to a case 
where a contract is entered into by an unincorporated 
society. It is not that an unincorporated society cannot 
be su^ at all, but that it cannot be sued except in the 
name of all the members. (’91) 1891 Pun Be No. 15 
page 93 (99, 101) (DB). 

SECTION 231 — Note 1 

[1] Section 281 deals with the rights (a) of the prin- 
cipal and (b) of the third party in cases when the con- 
tract is entered into by the agent without disclosing the 
princip^ — The first clause refers to the general case 
and the rule is that the third party shall have, as 
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If the principal discloses himself before the contract is completed, the other contracting party 
may refuse to fulfil the contract, if he can show that, if he had known who was the principal in 
the contract, or if he had known that the agent was not a principal, he would not haye entered 
into the contract. 

232. Where one man makes a contract with another, neither knowing nor having reasonable 
Performance of con- ground to suspect, that the other is an agent, the principal, if he requires 
tract with agent supposed the performance of the contract, can only obtain such performance 
^0 be principal. Subject to the rights and obligations subsisting between the agent and 

the other party to the contract. 

Illustration, 

Af wlao owes 500 rupees to B, sells 1,000 rupees worth of rice to B. A is acting as agent for G in the 
transaction, but B has no knowledge nor reasonable ground of suspicion, that such is the case. C cannot compel 
B to take the rice without allowing him to set-ofi A’s debt. 

Bight of person dealing 233. In eases where the agent is personally liable, a person dealing 
tvUh agent personally liable, ^ith him may hold either him or his principal, or both of them, liable. 

lUnstraiion, 

A enters into a contract with B to sell him 100 bales of cotton, and afterwards discovers that B was acting 
as agent for 0. A may sue either B or C, or both, for the price of the cotton. 


Section 231 (contd,) 

against the undisclosed principal the same rights which 
he would have against the agent if the agent had been 
the principal. The second clause deals with the parti- 
cular case where the principal discloses himself before 
the contract is completed. The second clause should be 
read as governed by the first clause. (1908) 32 Bom 356 
(361, 362) (DB). 

[2] Even where a railway receipt is granted in the 
name of servant or agent, the real owner of the goods 
can claim for their value if lost. (1926) 92 Ind Cas 1007 
(1008) (All.) 

[3] Undisclosed principal selling goods through 
agent can enforce purchaser to pay purchase money. 
(1909) 1909 Run Ee No. 71 page 230 (236) (DB). 

[4] If one partner enters into a contract in his own 
name still if he is acting as the agent of the firm, his 
co-partners will be in the position of undisclosed prin- 
cipals. They can be sued on the contract and may join 
as plaintifis in suing. (1908) 10 Bom L E 306 (311) 
(Vol 16) 1928 Cal 57 (59) ^ (Vol 12) 1925 Cal 29 (31) 
(DB) © (1908) 31 Mad 45 (46) (DB). 

[5] A railway company entered into a contract with 
a person in the belief that he was the only person inter- 
ested in the contract. They did not know that he had 
another partner. Subsequently the person who contrac- 
ted with the company died. The defendant partner sued 
the company claiming payments and amounts due to 
the firm under one of the contracts. Reid, that the 
right to claim performance rested with the deceased 
partner during his life time and that the dormant part- 
ner could not sue the contracting party after the death 
of the partner entering the contract. (1908) 10 Bom 
L B 306 (313). 

[6] Business done by a commission agent in his own 
name though for the benefit of an undisclosed principal, 
who is liable to indemnify the commission agent against 
loss, is not business done fay such undisclosed principal 
through the agent, but business done by the frgent. 
(Yol 16) 1929 Sind 24 (26) : 23 Sind L B 229. 

[7] An agent contracting in his. own name without 
mentioning the agency can sue and be sued upon the 
contract. (Yol 2) 1915 Mad 509 (516) (DB). 

[8] Under S. 231 a principal can, as against the 
agent, claim the full benefit of the contract entered into 
by the agent in his own name and as against the party 
contracting with the agent, the principal is bound by 
the equities arising between the agent and the contract- 
•ing party. (Yol 2) 1915 Mad 509 (511) (DB). 


[9] A simple creditor can derive no advantage out of 
the circumstance that an agent is held oat as the owner 
of the property. It is only a person who has obtained 
any sale, pledge, mortgage or other disposition for value 
of the property from the agent whom he believed to be 
the principal that can derive any advantage from such 
holding out. (’36) 1936 Mad W N 1015 (1016) (DB). 

[10] Where principal can bring his case under 
S. 211, S. 231 does not debar him from seeking his 
remedy under that section — Contract for undisclosed 
principal — Breach by reason of agent’s default — Prin- 
cipal can proceed only against other contracting party 
under S. 231 and not against agent. (Vol 21) 19^34 CaJ 
721 (722) : 61 Cal 504 (DB). 

[11] An agent entered into a contract in his own 
name with a third party, brought a suit against him for 
damages for breach of the terras of the contract and 
successfully obtained a decree. The principal brought a 
suit against the agent subsequently for declaration of 
title to the decree — Reid that the suit was not main- 
tainable because the principal might have adopted the 
contract made by his agent and sued on it or be might 
have either commenced the action himself or intervened 
at any stage in the action begun by his agent, (1913) 49 
Cal 335 (340, 341) (DB). 

[12] The words ‘‘discloses himself” in S. 231 must 
be construed strictly. The third party’s right to repu- 
diate the contract arises only where the principal him- 
self makes the disclosure; it cannot arise when the 
disclosure is made by some other person or the informa- 
tion reaches him from other person. (1908) 32 Bom 356 
(363) (DB). 

Section 232 — Note 1 

[1] An undisclosed principal has a general right to 
enforce a contract entered into by his agent. IJnder 
S. 232, this general right of the principal to require 
performance is subject to the rights and obligations that 
existed between the agent and the other contracting 
party. Thus, S. 232 is to be read as a qualification of 
the first portion of para. 1 of S, 231. (’79-80) 4 Bom 
447 (455). 

Section 233 — Note 1 

[1] Section 233 enacts substantive law, laying down 
who shall be held liable and not adjective law, defining 
the procedure by which the 'liability may be enforced. 
(Yol 4) 1917 Bom 268 (270, 271). 

[2] Section 233 cannot be construed as meaning only 
that the plaintiff might sue both the principal and the 
agent in the alternative, but that he cannot get judg- 
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Consequence of inducing 
<igent or principal to act 
on belief that principal or 
agent will he held exclu- 
sively liable. 


23<l. When a person who has made a contract with an agent in- 
duces the agent to act upon the belief that the principal only will be 
held liable, or induces the principal to act upon the belief that the agent 
only will be held liable, he cannot afterwards hold liable the agent or 
principal respectively. 


235. A person untruly representing himself to be the authorized agent of another, and thereby 
Liability of pretmided inducing a third person to deal with him as such agent, is liable, if his 
agent. alleged employer does not ratify his acts, to make compensation to the 

other in respect of any loss or damage which he has incurred by so dealing. 


Berson falsely contract- 286. A person with whom a contract has been entered into in the 
%ng as agent not entitled character of agent is not entitled to require the performance of it, if he 
io performance. -^as in reality acting, not as agent, but on his own account. 


Section 233 (contd.) 

ment against both of them jointly for the amount sued 
for (Vol 26) 1939 Mad 520 (523) : I L R (1939) Mad 
^82 (DB) «<(Vol 13) 1926 Gudh 41 (42) a^tVol 4) 1917 
Bom 268 (271). 

[But see (Vol 13) 1926 Mad 1213 (1213) : 49 Mad 
900. (Liability is not joint but alternative.)] 

[3] If an agent expressly contracts in bis own name, 
he cannot escape liability on his contract though by 
S. 233 the other party might elect to hold his principal 
liable also or in the alternative. (’45) 80 Gal L Jour 297 
(304) S‘(Vol 18) 1931 Sind 4 (5, 6); 25 Sind L B 91 (DB) 
^(Voi 7) 1920 .Upp Bur 30 (31) ; 3 Upp Bur Eul 217 
«»(’81-82) 6 Bom 326 (357, 358). 

[See also (Vol 15) 1928 Bom 516 (517) : 52 Bom 640 
(DB). (Hnndi signed by a certain person— It is not open 
either by way of claim or defence to show that the sig- 
natory was in reality acting for an undisclosed principal )] 

[4] A person who has made a contract with an agent 
may, if and when he pleases, look directly to the princi- 
pal unless he has waived that right by express terms of 
the contract. This right exists whether the person was 
or was not aware when he made the contract, that the 
person with whom he was dealing was an agent only. 
(’91) 18 Cal 31 (36) (FB). 

[5] Agent obtaining loan on behalf of principal com- 
pany — Lender not aware of principal for whom loan 
was obtained by agent — Subsequent discovery of prin- 
cipal by lender— Hcfd that lender could sue principal for 
the money lent. (’81-82) 6 Bom 326 (353, 357). 

[6] A plalntifl who has a right to sue both an agent 
and his principal under S. 233 is not competent, ^ter 
he has sned one of them to judgment, to sue the other 
in a second suit, (Vol 4) 1917 Bom 268 (273) ®(Voi 23) 
1936 Bom 344 (350) : 60 Bom 954 (DB)® (’87) 9 AU 
«81 (688, 689) (DB). 

[7] Creditor sued agent of his debtor alleging that the 
agent had made himself personally liable for the debt — 
Suit dismissed on the ground that the creditor gave 
credit to the principal — Held that suit of creditor against 
the principal was not barred by the proceedings. (’84) 
7 Mad 392 (396) (DB), 

[8] Money paid to agent — Money not credited — 
Money recovered by principal by suit — Debtor cannot 
recover money paid to agent. (Vol 10) 1923 Mad 551 
<552). 

Section 235 — Note 1 

[1] There is no distinction in principle between the 
case of a man who represents that he has authority 
from another when he has no authority whatever, and 
the case of a man who represents that be has certain 
authority from another when he has authority of another 
description. In neither case can the man who makes 
the representation be said to be the authorised agent of 
the other with reference to the matter on which he has 
no authority. Section 235 of the Contract Act is In- 


tended to apply to both classes of cases. (’12) 34 All 168 
(171) (DB). 

[2] The representation that he has authority to act 
as agent may not be fraudulent; all that is required i& 
that it was untrue. (Vol 25) 1938 Cal 151 (15A* 157) : 

I L R (1938) 1 Cal 463 (DB) ®(’10) 8 Mad L Tim 363 
(353). 

[3] An untrue representation of agency under this 
section need not necessarily be made in express and 
literal words; it may be conveyed by any words spoken 
or written combined with acts and omissions which 
would induce another person into the belief that he has 
such authority — The untrue representation must be one 
of fact and not merely of law — The fact that he made 
the representation under the belief that he had such 
authority does not affect his liability under this section 
except in cases where he would be prosecuted under 
S. 208. (’04) 17 0 P L R 67 (71, 72). 

[4] The words “if his alleged principal does not 
ratify his acts” in S 235 appear to indicate a named 
principal. (Vol 20) 1933 Smd 207 (209). 

[5] The measure of damages must be what benefit the 
other party would have had from the contract if the 
representation had been true. (Vol 25) 1938 Cal 151 (156, 
157) : I L R (1938) 1 Cal 463 (DB)* 

[6] A person who borrows representing himself to be 
the agent, without authority, must recoup the creditor. 
(Vol 17) 1930 Mad 439 (440). 

[7] Muhammadan son who is not agent of his father 
mortgaging father’s land — Section 235 applies and not 
S. 230. (Vol 21) 1934 Pesh 49 (49, 50). 

[8] Agent representing his principal purchasing goods 
on his behalf — Principal repudiating liability — Agent 
alone is liable. (Vol 11) 1924 Oudh 184 (185). 

[9] A person was provisionally appointed as teacher 
by the secretary of school— At the next meeting of the 
Committee, it recognized him as one of the staS but 
owing to financial stringency it decided to dispense with 
his services from August — Held, that the secretary 
would not be personally liable to pay the compensation, 
for the case was not covered by S. 235, Contract Act. 
(Vol 16) 1929 Cal 289 (289). 

[10] Under a charter-party when a person untruly 
represents himself to be the authorised agent of the 
master to enter into contracts on his behalf he is per- 
sonally liable for damages to the other party, and “he is 
not liable for a greater amount than could have been 
recovered from the alleged principal and the fact that 
the master or principal is also liable would not make 
any difierence in the liability of the agent. (’83) 7 Bom 
51 (66). 

Section 236 — Note 1 

[1] Section 236 deals with dispute between two per- 
sons one of whom falsely professed agent of third party 
and it does not apply where dispute is between principal 
and his agent. (’10) 34 Bom 292 (304). 
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237. When an agent has, without authority, done acts or incurred obligations to third 
Liability of principal in- peisons on behalf of his principal, the principal is bound by such acts 
dwnnff belief that agent's or obligations, if he has, by his words or conduct, induced such third 
tinauthprised acts were persons to believe that such acts and obligations were within the scope 
authermd. authority. 

Illustrations, 

(a) A consigns goods to B for sale, and gives him instiuctions not to sell under a fixed price, 0, being 
ignorant of B's instructions, enters into a contract with B to buy the goods at a price lower than the reserved price*. 
A is hound by the contract,. 

(h) A entrusts B with negotiable instruments endorsed in blank. B sells them to C in violation of private 
orders from A, The sale is good. 

238# Misrepresentations made, or frauds committed, by agents acting in the course of their 
Effect, on agreement, of business for their principals, have the same effect on agreements made 
7nisr6^6sentat'K}7t or fraud by such agents as if such misrepresentations or frauds had been made or 
by age7it, committed by the principals ; but misrepresentations made, or frauds 

C30mmitted, by agents, in matters which do not fall within their authority, do not affect their 
principals. 


Section 236 (contd,) 

[2] Person with whom contract is made as agent, 

when he is not so, cannot sue under S. 236. 39 

Cal 802 (809) (DB) ® (’07) 34 Cal 628 (633). 

[3] Section 236 applies to contract when agent pur- 
ports to act for a named principal, as well as when he 
purports to act for undisclosed principal. (Vol 20) 1933 
Sind 207 (208. 209). 

[4] The section does not enact that the contract is 
void in circumstances mentioned in the section. It only 
provides that the alleged agent cannot require its per- 
formance. Being therefore enforceable by one of the 
parties and not enforceable by the other, it is a voidable 
contract under S. 2 (1) of Contract Act, (Vol 20) 1933 
Sind 207 (208, 209). 

Section 237 Note 1 

[1] Unless the relationship of principal and agent is 
proved to exist between the parties, S 237, Contract Act, 
can have no application. (Vol 24) 1937 All 266 (257), 

[2] Principal benefiting by money received through 
wrongful or unauthorised act of agent— His liability to 
restore it is joint and several with agent. (Vol 24) 1937 
Lah 670 (571). 

[3] Agent borrowing for principal, who refuses to ratify 
— Creditor can sue principal to the extent money was 
applied to pay his legal debts. (Vol 17) 1930 Nag 42(42). 

[4] Wife giving shares to husband for safe custody — 
Unauthorized pledge of shares by husband to secure 
overdraft — Held, there was no relationship of principal 
and agent and 3. 237 had no application — Shares were 
not liable for amount due on overdraft. (Vol 24) 1937 All 
265 (257). 

[5] Person who deals with agent whose authority he 
knows to be limited does so at his peril, in this sense 
that should agent be found to have exceeded his autho- 
rity, the principal cannot be made responsible. In order 
that principle of ‘‘holding out” should apply to act done 
by agent and relied upon to bind principal, it must be 
an act of that particular class of acts which he has 
general authority on behalf of his principal to do. But 
if agent be held out as having limited authority to do 
on behalf of his principal, acts of particular class, then 
principal is not bound by an act done outside that 
authority. Where principal did not by any negligent or 
improper act, allow agent to be apparently invested with 
authority beyond or greater than the limited authority 
which customer knew him to possess, there could not 
be any estoppel as against principal in respect of any of 
the steps in transaction whereby customer was deceived 
by agent acting beyond his authorityt (1910) 14 Oal 
W N 381 (387, 389) (PC). 

[6] Owner of house authorises licensed auctioneer to 


sell it — Latter sells at lower price than authorised — 
Owner is bonnd by sale (Vol 16) 1929 Lah 822 (823) (DB). 

[7] Bailway company is liable for mistake of Parcel* 
clerk, not sending parcel, accepted for transit, (Vol 9) 
1922 All 324 (330) : 43 All 623 (DB). 

[8] Principal and agent — Belationship of — Person 
ordering goods for firm A from firm B — Person neither 
manager nor one held out as agent of firm A — Person 
only servant of firm A with limited powers — Firm B 
having no knowledge of and making no enquiry about 
firm A — Such person is not entitled to bind firm A so 
as to make it liable for Value of goods ordered. (Vol 24) 
1937 Sind 151 (152) (DB). 

[9] Person alleged that he had implied authority to 
settle lease on behalf of a shebalt. Lower Court found he 
was acting as if he were the shebait. Held, the finding 
was insufficient to prove implied authority. He must 
prove, he had authority. (Vol 20) 1933 Cal 109 (113): 60 
Oal 111 (DB), 

[10] Contractor asking goods to be sent to District 
Board Engineer — Engineer not agent of Board— District 
Board not liable. (Vol 18) 1931 Oal 423 (424, 425) : 68 
Cal 17. 

[11] Where share-holders of limited company induced 
people to believe that certain firm were their agents and 
allowed manager of firm to sign hundies on behalf of 
company, held that company was liable for sum due 
under hundies, (Vol 1) 1914 All 238 (241) : 36 AO 
416 (DB). 

[12] The right of a third party against the principal 
on the contract of his agent, though made in excess of 
agent’s actual authority, is nevertheless to be enforced 
when the evidence shows that the contracting party has 
been led into honest belief in the existence of the autho- 
rity to the extent apparent to him. Where an agent, 
acting within the scope of his implied authority, commits 
a fraud for bis own benefit, the principal is liable to the 
party defrauded. (Vol 32) 1945 Nag 121 (127) ; I L B 
(1945) Nag 204 (DB). 

Section 238 — Note 1 

[1] Agent’s authority may be express or implied — 
Agent acting in excess of authority — Still principal is 
liable — So also even when fraud is committed, while 
acting within scope of authority. (Vol 32) 1946 Nag 121 
(127) : I L E (1946) Nag 204 (DB). 

[2] Principal is liable for agent’s fraud, acting within 
the scope of his authority. (Vol 11) 1924 Nag 79 (79), 

[3] Fraud by agent need not be for principal’s benefit; 
it is enough if it is committed in the course of business. 
(Vol 10) 1923 Cal 157 (160) : 68 Cai 268 (DB). 

[4] There may be causes, outside the scope of the 
provisions of S. 238, in which a fraud or misrepresenta- 
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Illmfraiions, 

(a) A, being B's agent for the sale of goods, induces C to buj them by a misiepresentation which he was not 
aaihorized by B to make. The contract is voidable as between B and 0 at the option of 0, 

fb) A, the captain of Be ship, signs bills of lading without having received on board the goods mentioned 
therein. The bills of lading are void as between B and the pretended consignor. 


CHAPTER XI. — [Of Partnership Ss. 239 to 266.] Repealed by the Indian Partnership 
Act, 1982 (9 [IX] of 1932), S. 78 and Schedule II. 

SCHEDULE. 

Repealed by the Repealing and Amending Act, 1914 (10 [X] of 1914), S. 3 and Sch. ZI> 


[THE] CONTROL OF SHIPPING ACT. 1947. 
(ACT XXVI of 1947.) 

CONTENTS. 


Sections. 


Sections. 


1. Short title, extent, commencement and 
duration. 

2. Interpretation. 

8. Licences. 

4, No port-clearance until licence is produced. 


5. Power to give directions. 

6. Power to fix shipping rates. 

7. Power to call for information. 

8. Penalties and procedure. 

9. Power to make rules. 


STATEMENT OF OBJECTS AND REASONS. 


“Ordinance No. XX of 1946, whereby provision was 
made for the continuance inter alia of Defence of India 
Buie 65 relating to control of trade by seas, ceases to be 
valid on the 25tb March 1947. It is considered that 
conditions are stUl so abnormal as to make it necessary 
to continue a form of control with a view to ensuring 
the required priority for movement by sea of coal, 
foodstuffs, and other essential cargoes. With regard to 
ships registered in British India, the Bill provides for a 
system of licensing which will enable the shipping 
authority to specify the trades in which ships may 
engage and the voyages which they may undertake, 
and also to issue directions in respect of passengers and 
cargo priorities and routes. Ships registered outside 
British India will not be subject to licensing, hut may 
be given priority directions provided they are taking on 
passengers or cargo in a British Indian port for dis- 


charge at any port in the continent of India. By the 
exercise of these powers, Government will be able to 
ensure essential supplies of coal both for the railways 
and for industry in the south and west of India, and 
transport of foodgrains and salt from the west coast. 

Provision has also been made for control over fares 
and freight rates. In existing conditions Government 
consider it desirable that this power should be taken in 
order to protect the public from exploitation; fares and 
rates in nearly all other forms of transport are being 
controlled, and it is not desirable that sea transport 
should be allowed to form an exception. This provision 
will also enable action to be taken, should circumstances 
necessitate it, to prevent rate wars and other forms of 
wasteful competition.*’ 

— ^Gazette of India, 1947, Part V, page 263, 


[THE] CONTEOL OP SHIPPING ACT, 1947. 
(ACT NO. XXVI OP 1947).®' 


An Act to provide for the control of shipping. 

Whereas it is expedient to provide for the control of shipping for a limited period; 

It is hereby enacted as follows : — 

[a] Por Report of the Select Committee, see Gazette of India, 1947, Part V, page 363. 

Short titU,e3^it, commence- ^ * j. a i £ oi * • * i. 

ment and duration. U/ This Act may be called the Control of Shipping Act, 1947. 


Section 238 (contd.) 

tion, practised or made by an agent, may invalidate an 
agreement, entered into by the principal. (Vol 29) 1942 
All 341 (344) (DB). 

[5] Agent bought war bonds ; forged principal’s 
endorsements in his own favour and pledged with hank. 
Held, latter cannot hold them against principal. (Vol 8) 
1921 Sind 172 (174) : 16 Sind L R 93. 

[6] A selling house to B— B paying certain amount 
in cash and executing pronote for balance — Suit by A 
on pronote — B denying liability on ground of fraud ; 
alleging that, C, who acted as agent of A had represented 
to him that there was another purchaser L in the field 
who was prepared to pay higher price and that B would 
profit by reselling house, that after completion of sale 
information supplied was found to be false — 0 acting 


as commission agent for A to sell house — G, having no- 
express authority to give any information about house 
— Case held not to come within 238, Contract Act. 
(Vol 29) 1942 All 341 (343) (DB). 

[7] The condition of mind of the agent cannot be 
imputed to principal, who is not criminally liable there- 
for; but where particular intent or state of mind is not 
the essence of offence, agent’s act or omission makes 
principal criminally liable though he was not aware of it 
or even when act is done against his orders. (Vol 3) 
1916 Cal 431 (443) : 42 Cal 1094 ; 17 Ori L Jour 13^ 
(DB). 

SECTIONS 239 TO 266 — Bepealed hy 
Indian Partnership Act. 

SCHEDULE — Bepealed hy Amending 
Act (X of 19U). 
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(2) It extends to the whole of British India, and applies also to, and to persons on, ships 
I’egistered in British India, ■wherever they may be. 

(8) It shall be deemed to have come into force on the 25th day of March 1947, and it shall 
L’emain in force only up to the 31st day of March, 1948 : 

Provided that the Central Government may, by notification in the official Gazette, direct that 
tt shall remain in force for a further period not exceeding one year. 

Inter'pretaUon^ 2, In this Act, unless there is anything repugnant in the subject or context, 

(a) ‘‘master’* and “passenger” have the meanings respectively assigned to them in the 
Indian Merchant Shipping Act, 1923; 

(b) “owner” includes the agent of an owner; 

(c) “prescribed” means prescribed by rules made under section 9; 

(d) “ship” does not include a ship of less than 150 gross registered tons or a sailing ship; 

(ej “Shipping Authority” means any authority or officer authorised by the Central 
Government by notification in the official Gazette to perform the functions of a 
Shipping Authority under this Act. 

8. fl)^o ship registered in British India shall be taken to sea from a port or place within 
Licences, or outside British India except under a valid licence granted by a Shipping 
Authority under this section. 

(2) A licence granted under this section may be either a general licence or a specified voyage 
licence. 

(3) A general licence shall remain valid until it is revoked by the Shipping Authority which 
granted it and a specified voyage licence shall be valid only for the particular voyage for which it 
is granted. 

(4) A licence granted under this section may contain such limitations and conditions as the 
Shipping Authority granting it may think fit to impose with respect to the trades in which the 
ship may engage and the voyages which it may undertake, and such limitations and conditions 
may be imposed so as to apply to the ship wherever it may be, or while in such waters or engaged 
in such trades or on such voyages, as may be specified. 

(5) When a licence ceases to be valid, the person to whom it was granted shall, without 
unreasonable delay, return it or cause it to be returned to the Shipping Authority which granted it. 

(6) For the avoidance of doubts it is hereby declared that any licence granted under an 
order made under rule 65 of the Defence of India Rules or that rule as continued in force by the 
Emergency Provisions (Continuance) Ordinance, 1946, and valid immediately before the expiry of 
the said Ordinance shall continue to be valid according to its tenor and shall be deemed to have 
been granted under this section. 

4. Without prejudice to the provisions of section 127 of the Indian Merchant Shipping Act, 
No port-clearance until 1923, no officer of customs shall grant a port-clearance to a ship 
licence is produced, registered in British India until after the production by the owner or 

master thereof of a valid licence granted under this Act in respect of the ship. 

8. ("ijThe Shipping Authority which granted a licence in respect of a ship under section 8 
Power to give dweciions, may, from time to time while the licence is valid, by order in writing 
give directions with respect to — 

(a) the ports or places, whether within or outside British India, to which, and the routes by 
which, the ship shall proceed for any particular purpose; 

(b) the classes of passengers or cargo which may be carried in the ship; 

(o) the order of priority in which passengers or cargo may be taken on or put off the ship at 
any port or place, whether within or outside British India. 

(2) The Central Government or any Shipping Authority may from time to time by order in 
writing give general or special directions applicable to any ship registered outside British India 
«.nd about to proceed from a port or place in British India to any port or place in the continent 
of India with respect to the order of priority in which passengers or cargo may be taken on the 
ship at such port or place in British India : 

Provided that no directions under this sub-seotion shall apply to any such ship which is not 
taking op passengers or cargo at a port or place in British India for discharge at any port or place 
in the continent of India. 
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6. The Central Government may from time to time, by order published in the official Gazette 
Power to fix shipping hx in the prescribed manner the rates at which any ship, registbred im 
^^tes British India may be hired, and the rates which may be cbatged ior th® 

carriage of passengers or cargo taken on any ship, whether registered m British India or not, at a, 
port or place in British India for discharge at any port or place in the continent of India. 

Power to call for 7. A Shipping Authority may, by notice served personally or by poslg 
information, reQ^uire 

(a) the master or ow'ner of any ship in respect of which a licence granted by the Shipping 
Authority under this Act is in force, or 

(b) the master or the agent in British India of the owner of any ship in respect of which 
any directions have been or may be given under sub-section ( 2) of section 5, — 

to furnish, within the period specified in the notice, information regarding any of the following 
matters, namely : — 

(i) the classes of passengers and cargo which the ship js about to carry or is capable of 
carrying ; 

(ii) the rates of passenger fares and freight charges applicable to the ship ; 

(in) any other matter which may be prescribed. 

8. (1) If the provisions of subsection (1) oi section 3 or of an order under section 6 or, with- 
Penalties and pro- out reasonable excuse, any limitations or conditions contained in a licence 
cedure, granted under this Act or any directions given under section 5, aie con- 

travened, the master and the owner (or in the case of a ship registered outside British India, the 
agent in British India of the owner) of the ship in respect of which the contravention has taken 
place shall each ba punishable with imprisonment for a term which may extend to six months, or 
with fine, or with both. 

(2) It any person on whom a notice has been served under section 7 fails to furnish th® 
information required within the specified time or, in furnishing such information, makes any 
statement which he knows to be false in any material particular, he shall be punishable with 
imprisonment for a term which may extend to six months, or with fine, or with both. 

(3) If any licence is not returned to the Shipping Authority which granted it within a reason- 
able period after it has ceased to be valid, the person to whom it was granted shall be punishable 
with fine which may extend to one hundred rupees. 

(4) No Court inferior to that of a Presidency Magistrate or a Magistrate of the first class 
shall try any offence punishable under this section. 

(3) It the person committing an offence punishable under this section is a company or other 
body corporate, every managing director, manager, secretary or other officer or agent thereof shall, 
unless he proves that he exercised all due diligence to prevent the commission of the offence, be 
deemed to be guilty of such offence. 

OBJECTS AND REASONS 

Sub-section fSJ — **Managing director,^* — "The that he should not be included among those Imble for 
ordinary director of a company is not normally in offences committed by his company. We therefore 
close touch with, or responsible for, the day to day replace the word ‘director* by ‘managing director*.** — 
working of the concern, and for this reason we tbink S. C. B. ; 

Power to make 9. (l) The Central Government may, by notification in the offidal 

rules. Gazette, make rules for carrying out the purposes of this AcL 

(2) In particular and without prejudice to the generality of the foregoing power, such role® 
may provide for any of the following matters, namely : — 

(aj the forms of licences granted under this Act ; 

(bj the manner in which rates shall be fixed under section 6, including the constitution and 
functions of a Board to advise the Central Government in respect of such rates ; 

(cj the matters regarding which information may be required to be famished under seoHoi:^ 7 • 


266 ^ 266 A, 
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(ACT XXXI of 1854) 

CONTENTS. 


SilOTIONS. 

1, (BepeaUd). 

Tenant in tail may dispose of or enlarge 
his estate by' simple deed, etc. 

^8^ Married woman, with husband’s concur- 
irence, may dispose ot her estate iy deed 
j acknowledged. 

4. Sections 2 and S to apply to money subject 
to be invested in land. 

5. Execution of deeds by married women. 

6. If husband be lunatic, etc., Court may direct 
I acknowledgment by deed without his con- 
currence, saving right of the husband, etc. 

7. Supreme Courts may appoint Commissioners 

to take such acknowledgments. 

8. Examination of married woman apart from 
her husband. 

^9. Judge, etc., to sign memorandum of ac- 
' knowledgment. 

Deed of married woman when to take effect. 


Sections. 

11. Deed when presumed to have been duly 
acknowledged. 

12. Saving of married woman’s powers of aliena- 
tion. 

13. Contingent estates without trustees to pre- 
serve to be protected. 

14. Estates may be conveyed, etc., by simple 
deed. 

15. No conveyance to operate tortiously. 

16. Words of limitation not necessary in a deed 

to give estate by inheritance. 

Estate limited to heirs shall not unite with 
prior life- estate. 

17. Bona fide purchaser not required to see to 
application of trust money. 

18. Act to apply only to eases go\eined by 
English law. 

19. (Bepealed). 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
— Adapted by A. 0. 

Eepealed in part by Acts 14 of 1870 ; 16 of 1874 ; 12 of 1876 ; (locally) 4 of 1882. 


[THE] CONVEYANCE OE LAND ACT, 

(ACT XXXI OE 1854.) 

[Idtli December, 1864 J 

An Act jj, ] to simplify the modes of conveying land in cases to which the English 

law is applicable, 

WhbbeAS it is expedient, in cases to which the English law applies J'*' ] to simplify 
Preamble, the modes of conveying land, and to exempt the purchasers of trust- property from the 
liability to see to the application of the purchase-money ; It is enacted as follows ; — 

[a;j Short title was given by the Indian Short Titles Act, 1897 (14 [XIV] of 1897). 

The Act has been declared to be in force in the whole of British India, except the Scheduled Districts, by tho 
Laws Local Extent Act, 1874 (15 [XV] of 1874), S. 3. 

It has been declared, by notification under the Scheduled Districts Act, 1874 (14 [XIY] of 1874), S. 3 (a), 
to be in force in the following Scheduled Districts, namely: Sind ; See Gazette of India, 1880, Pt. I, p. 672. West 
Jalp%iguri, Md 1881, Pt. I, p. 74. The Districts of Hazaribagb, Lohardaga (now the Banchi District, see Calcutta 
Gazette, 1899, Pt. I p. 44), and Manbhum, and Pargana Dhalbhum and the Kolhan in the District of Singhbhum, 
tbid., 1881, Pt. I. p. 504. The Scheduled portion of the Mirzapur District, ibid,, 1879, Pt. I, p. 883, Jaunsar 
Bawar, 1879, Pt I, p 382. The Districts of Hazara, Peshawar, Kobat, Bannu, Dera Ismail Khan and Dera 
Ghazi Khan. [Portlms of the Btetricts of Eamra, Bannu, Dera Ismail Khan and Dera Qhasi Khan and the 
Districts of Peshawar and Kohat now form the N.-TF. F, P., see Gazette of India, 1901, Pt, I, p. $67, and 
ibid., 1902, Pt J, p, 676; hut its application has been barred in that part of the Hazara District known as 
Upper I^anawal, by the Bazar a (Upper Tanawal), Begulation, 1900 (2 of 1900) 8, 81, %hid,, 1886, Pt. L p. 48* 
The Seheduled Distmt of the 0. 1879, Pt. I, p. 771 The Scheduled Districts in Ganjam and Vizaga- 

patam, 1898, Pt. I, p 870 The District of Sylhet, ibid,, 1879, Pt. I, p. 631, The rest of Assam (except the 
b5prth Lushax Hills), tbid,, 1897, Pt. I, p* 6S1. ^ 

lifioation under S, 3 (b) of the last-mentioned^Act, not to be in force in the Sche* 
azette of India, 1886, Pt. 1, p, 301. 

actions and also fines and common recoveries and** were repealed by the Bepealing 


It ba^ been declared, by nol 
jduled pistriot of Lahaul. See G 
[b] The words “to abolish real 
Act. 1874, 16 [XYI] of 1874). 


1. [Beal actions, fines and recoveries abolished.] 
(XIV] of 1870), 


Bepealed by the Bepealing Act, 1870 (14 
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2. Every tenant in tail or other owner of an estate of inheritance less than an estate in fee 
Tenant in tail may disyo^e simple, either at law or in equity, in any lands or hereditaments, not 
of or enlarge h%$ estate by being under any disability, shall have power to dispose of such lands 
s%mple deed, etc. hereditaments against the issue in tail, and all persons whose 

estates are to take effect after the determination or in defeasance of his own, or to enlarge his said 
estate into an estate in fee simple, by any deed declaring an intention so to dispose of the said 
lands or hereditaments, or to enlarge his estate therein ; and every tenant in tail or other owner of 
an estate of inheritance less than an estate in fee-simple, who shall be under the disability of 
coverture, shall have power to dispose of or enlarge her said estate in manner aforesaid, by any 
deed declaring her intention so to do, and acknowledged by her as hereinafter mentioned : * 

Provided that every disposition under this section shall be subject to the rights of all persons 
in respect of estates prior to the estate tail or other estate of inheritance which is the subject of 
such disposition, and the rights of all other persons, except those against whom such disposition is 
by this Act authorized to be made. 

3a Every married woman who, either alone, or jointly with her husband, is possessed of, or 
Married wo^nan, ivith hus- entitled to, any estate or interest in, or any power to be exercised 
hand's concurrence, may dis- over, any lands or hereditamentis, which, bun for the passing of this 
pose of her estate hy deed gbe might have disposed of or extinguished by levying a fine, or 

achmwledged, suffering a recovery, or by joining in either of such assurances, shall 

have power by deed, to be acknowledged by her as hereinafter mentioned, to dispose of, release, 
surrender, or extinguish any such estate, interest, or power, as fully and effectually as if she were 
an unmarried woman.® 

[a] Cf, The Fines and Recoveries Act, 1S33 (3 <1 4 ‘Will. IV, e, 74), S. 77, 


Ss, 2 and 3 to apply 
to money subject to he 
untested in land. 


5. The provisions of the last two preceding sections shall, so far as 
circumstances will admit, apply to money subject to be invested in lands or 
other hereditaments. 


5. No deed to be executed by a married woman under the provisions hereinbefore contained 
Ea^ecuUmi of deed% shall, so far as regards the interest of such married woman, be valid or 
by married woman. effectual unless her husband concur therein, nor unless the deed be acknow- 
ledged in manner hereinafter prescribed before a Judge of one of Her Majesty’s Supreme Courts, 
or before a Judge or other covenanted officer of the East India Company exercising civil jurisdic- 
tion in the place wherein such deed shall be acknowledged, or before some Commissioner appointed 
either specially for the occasion, or appointed as a permanent Commissioner by one of Her 
Majesty’s said Courts to take such acknowledgments.® 

[a] Cf. The Tines and Recoveries Act, 1833 (3 & 4 Will. lY, c. 74), S. 79. 


6. If the husband of any married, woman, desirous of enlarging, passing, or destroying any 
If husband be lunatic, <Bc,, estate, interest, or power, by a deed to be acknowledged by her under 

Court may direct acknotdedg- 0^ lunatic, idiot, or of unsound mind, whether he shall 

concurrence, saving right of ^ave been found such by inquisition or not, or from any other cause 
the husband, c&c. shall be incapable of executing a deed, or if his residence shall not be 

known, or if he shall be in prison, or living apart from his wife either by mutual consent or by sen- 
uenee of divorce, or in consequence of bis being transported beyond the seas, or from any other cause 
whatever, it shall be lawful for any of Her Majesty’s- said Courts, by an order to be made in a 
summary way upon the application of such married woman, and upon such evidence as to the 
Court shall seem meet, to dispense with the concurrence of her husband in the deed so to be 
acknowledged; and any deed to be executed or acknowledged by her 'in pursuance of such order 
shall (but without prejudice to the rights of her husband as then existing, independently of this Act) 
be as valid and effectual as if he had concurred therein.® 

[a] Of. The Fines and Recoveries Act, 1833 (3 & 4 Will, IV, c. 74), a 91. 

7, It shall be lawful for any of Her Majesty^s said Courts to appoint by its order, under the 
Swpwme CQjtrta may ap- of the Court, to be published in the “tOffioial Gazette] or other- 

point Commissioners to take wise as* the Court shall direct, permanent Commissioners, either by 
such acknowledgments. name or office, and to appoint from time to time, under special com- 

missions, special Commissioners, any one of whom shall be authorized and empowered unless 
the act is directed to be done before more than one, to take the acknowledgment of any deed 
by any married woman, who, by reason of her place of residence, or ill-heajth, or other sufficient 
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< 5 atise, shall be unable to make such acknowledgment before one of the Judges or other officers 
described in the preceding section. 

[a] Substituted by A 0. for “Government Gazette.” 

8. Every such Judge, officer, or Commissioner as aforesaid, before he shall receive the 
Examination of married acknowledgment by any married woman of any deed to be acknow- 

woman a%tart from her hus* leged by her under this Act, shall examine her apart from her 
band, husband touching her knowledge of such deed, and shall ascertain 

whether she understands its object, and freely and voluntarily consents to the same, and unless she 
a»ppears to understand its object, and freely and voluntarily to consent to such deed, he shall not 
permit *her to acknowledge the same, and in such case, such deed, so far as relates to the execution 
thereof by such married woman, shall be void,^ 

[a] C/. The Fines and Recoveries Act, 1833 (3 & 4 Will, IV, c. 74), S. 80. 

9. Every Judge, officer, or Commissioner taking such acknowledgment under this Act, shall, 
Judge, dc., to sign memo- at the time of taking the same, sign a memorandum to be endorsed 

randum of acknowledgment, on or written at the foot, or in the margin of such deed, which memo, 
randum shall be to the following effect, namely, ‘'This deed, marked ( ), was this day 

produced before me and acknowledged by therein named, to be her act and deed, 

previous to which acknowledgment the said was examined by me separately and apart 

from her husband, touching her knowledge of the contents of the said deed, and her consent there- 
to, and appeared to understand the same, and declared the same to be freely and voluntarily 
executed by her.”® 

[a] C/. THe Fines and Recoveries Act, 1833 (3 & 4 Will, IV, c. 74), S. 84. 

10. Every deed executed by a married woman, and hereby required to be acknowledged, 
Deed of married woman shall, so far as regards the interest of such married woman, take effect 

when to take effect, only from the time of the acknowledgment thereof. 


11, It shall not be necessary for any person producing a deed so acknowledged in any Court 
Deed when presumed to of Justice to prove the handwriting or authority of the Judge or other 

have been duly acknowledge officer, or the Commissioner taking such acknowledgment; but if such 
memorandum purports to have been in substance regularly made and 
signed, the deed shall be presumed to have been duly acknowledged by the party, until the con- 
trary is shown, 

12. Nothing in this Act contained shall abridge, extend, or affect the powers of alienation or 
Saving of married disposition which any married woman might have exercised over any 

woman's power of aliena- property or rights, otherwise than by levying a fine or suffering a 
recovery, or by joining in one of such assurances before the passing of 

this Act. 


18. In any deed or will executed after this Act comes into operation, and disposing of imt 
Contingent estates with- moveable property situate in ®[ British India], wherein contingent 
cut trustees to preserve, to estates are limited without the appointment of any trustees to preserve 
he protected, contingent estates, the same shall be, to all intents and purposes, as 

effectually protected by the law as if such trustees had been duly appointed. 

[a] Substituted by A. 0. for “the territories under the Government of liddia.” 

14. Any estate or interest in immoveable property, situate within the said territories, whether 
Estate may he conveyed, in possession, remainder, or reversion, may, in addition to any other 
do,, by simple deed, mode of conveyance or release which is now valid, be conveyed, passed, 

or released by a simple deed, whether such deed operate under the ^Statute of Uses or not. 

[a] See the Beal Property Act, 1846 (8 & 9 Viet., c. 106), Ss. 2 and 4. 

18. No conveyance of any kind shall operate to destroy, impair, or affect, any estate or 
No conveyance to interest which the conveying party has no right to destory, impair, or affect, 
operate tortiously, or beyond the extent to which he may impair or afftet the same. 

16. It shall not be necessary in any deed relating to immoveable property situate within the 
Words of limitation not territories, to be executed after the passing of this Act, to add 

necessary in a deed, to give words of limitation to heirs, when the intention is to give the absolute 
estate by inheritance, interest to a person and his heirs general ; but a gift, grant, or other 

conveyance of immoveable property to, or in favour of, any person, shall be taken to give him the 
entire and absolute interest in the nature of an estate in fee simple, unless such construction is 
rendered inadmissible by the other contents of the deed ; and when, in any deed or will executed 
after the passing of this Act, any property is given to a person for life or for other freehold interest, 
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Estate limited to heirs 
^hall not unite wUh prior 
Mfe-estate, 

Boisa-fide purchaser mt 
required to see to appUea^ 
tion of trust money* 

poses of the trust. 


and afterwards, in the same deed or will, is limited to his heirs or heir 
special, the estate shall not unite, but the limitation to the heirs shall be a 
limitation of an estate to be taken by the heirs by purchase. 

17. ^When any property is sold, the proceeds of which are subject 
to any tiust, the hona ftde pu? chaser of the property shall not m any 
case be bound to see to the application of the purchase, money to the pur- 


[a] Section 17 was repealed in places to which the Transfer of Property Act, 1SS2 (I [IV] of 1382), extends 
or is extended by Act 4 [IV] of 1882, H. 2 and the schedule. 


Act to apply only to cam 18. Nothing in this Act contained shall extend to any case to which 

governed by English law* the English law is not applicable. 

19. [ Interpretation-clause. ] Bepealed by the Bepealing Act, 1874 (16-[XVI] of 1874)* 
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STATEMENT OF OBJECTS AND REASONS. 

“When the Bill, whiuh subsequently became the Act was laid down that, as a general rule, rural societies 
of 1904,© was published, the following remarks were should be with unlimited liability. This basis for 
made in the Statement of Objects and Reasons; — distinction was adopted, mainly because it represented a 
“Legislation is called for not only in order to lay down classification which had already been recommended and 
the fundamental conditions, which must be observed; put in force in the initiation of co-operative credit societies 
but, also with a view to giving such societies a corporate in certain parts of India, but it was at the time criticised 
existence, without resort to the elaborate provisions of as unsuitable by experts, and it has in practice been 
the Companies Act; but it is thought that legislation found artificial and inconvenient. The real distinction is 
should be confined within the narrowest possible limits, between societies with limited and those with Unlimited 

The Bill has, therefore, been drawn so as to deal only liability and it is proper in the new Bill to maintain 

with those points which the Government consider to be this distinction only while retaining the principle that 
essential and its provisions have been expressed in agricultural credit societies must as a general rule be 
simple and general terms, a wide rule-making power with unlimited liability— see clause 4 of the Bill, 
being reserved to Local Governments, so that what is (iii) The Act of 1904 did not contemplate that 

felt to be of the nature of an experiment may be trie^ in societies with unlimited liability should distribute profits, 

each Province or part of a Province on such lines as It is still felt that such societies do not represent the best 
seem to ofier most promise of success;** and these princi- form of co-operation for agricultural communities, but 
pies were followed in the Act as passed. ^ this form of societies has, in practice, been for some lime 

2, The adequacy of the existing Act was examined at in existence in several Provinces, and societies of this 
a conference of Registrars of Co-operative Credit Socie- character, though not of the orthodox type, are recogniz- 
ties in 1909, and it was held that, the Act still remained ed to be capable of useful work. Although, therefore, it 
in many v^ays unduly restricted, and that it also is not intended to give them undue encouragement, 
required certain alterations in detail which had been it is proposed to legalize their existence and to permit 
suggested by experts since 1904. The conference of an unlimited society, with the sanction of the Local 
Registrars drew up proposals for the amendment of the Government to distribute profits — see clause 28 of the 
Act, aud after consulting Local Governments on these Bill (now see section 33), 

proposals the Government of India have prepared the (iv) A cardinal principle which is observed in the 
Bill now published. The chief changes, contemplated by organization of co-operative societies in Europe is the 

the Government of India, are four in number; — grouping of such societies into Unions and their financing 

(i) The Act of 1904 applies to societies for the purpose by means of Central Banks. This stage of co-operation 

of co-operative credit only and not to co-operative societies had not been fully realised or provided for in the Act of 

of other kinds, such as those established for production 1904, but such grouping of societies has already been 
or distribution. It has in practice been found that the found feasible in most Provinces, and it is now consi- 
establishment of credit societies has led to the founding dered desirable to legalize the formation of co-operative 
of other classes of co-operative societies also, and it is credit societies of which the members shall be other 
advisable^ that the privileges^ extended by the Act to co-operative credit societies — vide clauses 5 (1), 6 and 
Co-operative, credit societies, should be extended to these 10 (3) of the Bill (now see sections 6 and 8). 
other societies. It is proposed, therefore, that the Act, as 3. In addition to carrying out the main alterations 
now revised, should be made applicable to all classes of above described the present Bill contains the several 
co-operative societies — vtde clause l(i) and clause 4 of the changes of detail and it has been found advisable to 
‘ ^ ^ recast the Bill in order to improve the drafting and to 

^ (li) In the Act of 1904, societies were classified aceor- incorporate the changes now contemplated ” 

ding as they were “Urban** or “Rural’* and the principle —Gazette of India, 1911, Part V, page 95 

© That is, the Co-operative Credit Societies Act, 1904 (10 [X] of 1904). This Act is repealed by the present 
Act, II of 1912, 

ACT HOW AFFECTED BY 'SUBSEQUENT LEGISLATION 
— Adapted by A. 0, —Repealed in — 

— Amended in 0. P. and Berar by C. P. & Berar Acts (a) Bengal by Bengal Act 21 of 1940; 

7 of 1930; 5 of 1940; 6 of 1941; 10 of 1945, (b) Bihar and Orissa by B. & 0. Act 6 of 1935; 

—Amended in U. P. byU.P. Acts 3 of 1919; 1 of 1944. (c) Bombay by Bom. Act 7 of 1925; 

—Supplemented in 0. P, by 0. P. Act 1 of 1937. (d) Coorg by Coorg Act 2 of 1936; 

—Repealed in part fay Act 17 of 1914. (e) Madras by Mad. Act 6 of 1932; 

—Repealed and amended by Act 38 of 1920, (f) Orissa by' Reg. I of 1936. 

THE CO.OPEEATIVE SOCIETIES ACT, 1912. 

(ACT II OP 1912.)^ 

[1st March, 1912,] 

An Act to amend the Lato relating to Co-operative Societies, 

Whereas it is expedient further to facilitate the formation of Co-operative Societies for the 
promotion of thrift and self-help among agriculturists, artisans and persons of limited means, and 
for that purpose to amend the law relating to Co-operative Societies; It is hereby enacted as 
follows : — 

OBJECTS AND REASONS 

Preamble. The preamble is prefixed by the Select pealed by this Act), It afords registering officers some 
^mmittec- It follows the wording of the preamble of indication of the class of society which may suitably be 
the Co-operative Credit Societies Act, 1904 (now re- registered under this Act— S. 0. R., 1912. 

[a] Pot Report of Select Committee, sec Gazette of India 1912, Pfe. V, p. 7; and for Proceedings m Council 
m 1911) Pt. TI, pp. 186, 679, and ibid,, 1912, Pt. YI, pp. 3, 31, and 256. * 
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This Act has been declared to be in force in the Sonthal Parganas by notification under S. 3 of the Sonthal 
Parganas Settlement Regulation (3 [HI] of 1872), see Bihar and Orissa Gazette, 1913, Pt. II, p. 105; and in 
British Baluchistan by the British Baluchistan Laws Regulation, 1913 (2 [II] of 1913), S. 3. 

Et has been repealed in its application to — 

(1) the Bombay Presidency by the Bombay Co-operative Societies Act, 1925 (Bom. 7 [VII] of 1925;, S. 73; 

(2) the Madras Presidency by the Madras Co-operative Societies Act, 1932 (Mad. 6 [VI] of 1932), S. 66; 

(3) Bihar and Orissa by the Bihar and Orissa Co-operative Societies Act, 1935 (B. and 0. 6 [VI] of 1935), 

S. 67; 

(4) Oriss^, separately, by the Orissa Laws Regulation, 1936 (1 [I] of 1936); 

(5) Bengal by the Bengal Co-operative Societies Act, 1940 (Ben. 21 [XXI] of 1940), S. 3 and Seh. I, except (a) 

S, 28 (1) and (b) S. 28 (2) so far as it relates to the.stamp duties specified in the second paragraph thereof; 
and 

<6) Coorg by the Coorg Co-operative Societies Act, 1936 (2 [II] of 1936). It has been supplemented in its 
application to the Central Provinces and Berar by the Central Provinces and Berar Co-operative Land 
Mortgage Banks Act, 1937 (G. P, & Berar Act 1 [I] of 1937). 


1. (1) This Act may be called the Co-operative Societies Act, 1912; and (2) It extends to 
Short title and extent, the "whole of British India* 

Definitions, 2* In this Act, unless there is anything repugnant in the subject or conteiit, — 

(a) “by-laws” means the registered by-laws for the time being in force, and includes a registered 
amendment of the by-laws ; 

(b) “committee” means the govetning body of a registered society to whom the management 
of its affairs is encrusted : 

( c) “member” includes a person joining in the application for the registration of a society 
and a person admitted to membership after registration in accordance with the by-laws 
and any rules : 

(d) “officer” includes a chairman, secretary, treasurer, member of committee, or other persO’n 
empowered under the rules or the by-laws to give directions in regard to the business of 


the society : 

(e) “registered society” means a society 

Act : 


Preamble — Note 1 

[1] The policy of the Co-operative Societies Act is to 
save the persons concerned from protracted, expensive 
and sometimes ruinous litigation of the civil Courts. 
At the same time, these special enactments should be 
tstriotly construed and the rights of the subject to have 
flcecourse to the Courts of justice provided by the Crown 
should not be unnecessarily surrounded with restrictions. 
<Vol 22) 1935 Lah 6*31 (632) (Vol 5) 1918 AU 419 
(420) : 40 All 89 (LB). 

[2] Object of the Act is to encourage thrift, help and 
oo-operation among agriculturists, artisans and persons 
of limited means. (Vol 11) 1924 Lah 418 (420) (DB). 

[3] The provisions of the Act provide stringent 
safeguards to prevent the society from having dealings 
with strangers. (Vol 18) 1931 Nag 48 (49). 

SECTION 2 --Synopsis 

1. Clause (c) — ‘‘Member.” 

2. Clause (d) “Officer*” 

1. Clause (c)— “Member.” — [1] ‘There is nothing 
in the Act to prevent a joint Hindu family from be- 
coming a member of a co-operative bank. (Vol 33) 1946 
Nag 16 (18) ; I L R (1945) Nag 677 (DB) >$« (Vol 26) 
1938 Mad 809 (809) >$1 (Vol 25) 1938 Pat 315 (316 & 

7) (FB). (There is no provision in the bye-laws of the 
Rajput Co-operative Society in Bihar Province to pre- 
clude a joint family from becoming a member of the 
society through one of its members.j^J^lVol 20) 1933 Nag 
:211 (213) (DB). 

[2] Where the application for a share of a co- 


registered or deemed to be registered under thja 


operative Bank is made in the name of the joint family 
firm, though it is signed by the manager of the family 
shop, and the share certificate is issued in the narne^ of 
the head of the family, all the members of the joint 
family become members of the Bank. (Vol 33) 194$ 
Nag 16 (18) ; I L R (1945) Nag 677 (DB). 

[See also (Vol 18) 1931 Nag 48 (49) (Order of Con- 
tribution cannot be passed against joint family as such, 
but can be passed only against such persons as are 
explicitly mentioned as members of society,)] 

[3] Merely on basis of alleged loan taken by person, 
he cannot be held to be member of society. (Vol 27) 
1940 Lah 193 (194). 

[4] The admission of a member to a society cannot 

be unilateral act on the part of the society, (Vol 16) 
1931 Nag 48 (49). t 

2. Clause (d)— “Officer.”~{l) Treasurer of a Co- 
operative Bank is one of the officers of the Bank under 
S. 2 (d). (Vol 33) 1946 Nag 1$ (19) : I L B (1946) Nag 
677 (DB). ' 

[2] The legal adviser of a society is an officer of tl^e 
society but a mere vakil of society is not. (Vol 20) 1933 
Mad 682 (684, 685) : 56 Mad 970 (DB). 

[3] An accountant is not an officer within the mean- 
ing of S. 2 (d) in the absence of dfny rules framed by the 
Provincial Government under S. 43 (2) (g) empowering 
him to give directions in regard to the business of the 
society. (Vol 32) 1945 Nag 183(184): ILR(1945) Nag 467. 

[4] An Inspector of Co-operative Societies is not 
excluded from the definition of officer. (1937) 66 
Cal L Jour 206 (208)* 
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(f) **Eegisfcrar meaias a peraon appointed to perform the duties of a Eegistrar of Co-operative 
Societies under this Act : and 

(g) “rules” means rules made under 4his Act, 

Begi&tration^ 

3. The ® [Provincial Government] may appoint a person to be Eegistrar of Cooperative 
The Beg%strar, Societies for the Province or any portion of it and may appoint persons to assist 
such Eegistrar, and may, by general or special order, confer on any such persons all or any of the 
powers of a Eegistrar under this Act. 

[a] SubstUuted by A. 0. for ‘‘Local Government”, 

Subject to the provisions hereinafter contained, a society which has as its object the 
Societm wUch may he promotion of the economic interests of its members in accordance with 
reguiered. co-operative principles, or a society established with the object of facilitating 

the operations of such a society, may be registered under this Act with or without limited 
liability ; 

Provided that unless the ® [Provincial Government] by general or special order otherwise 
directs— 

(1) the liability of a society of which a member is a registered society shall be limited ; 

(2) the liability of a society of which the object is the creation of funds to be lent to ite 

members, and of which the majority of the members are agriculturists, and of which 
member is a registered society, shall be unlimited. 

[a] Substituted by A. O. for “Local Government”, 

OBJECTS AND REASONS, 

“We have amended the clause so as to make it clear promotion of the interests of its own members. Wehav^ 
that a society the object of which is the promotion of further provided that where one of the members of 
other soeietie<i which may be registered under the Bdl — a society is itself a registered society the liability 
Is itself a society which may be registered under the of the society must ordinarily be limited.”— S. 0. R., 
Bill although it cannot be said to have as its object the 1912, 

Bestmcttons 6. Where the liability of the members of a society is limited 

ulZhty ^If^Tslare capital. shares, no member other than a registered society shall— 

(aj hold more than such portion of, the share capital of the society, subject to a maximum of 
one-fifth, as may be prescribed by the rules ; or 

(b) have or claim any interest in the shares of the society exceeding one thousand rupees. 

6. (1) No society, other than a society of which a member is a registered society, shall he 
Conditions of registration, registered under this Act which does not consist of at least ten persons 

above the age of eighteen years and, where the object of the society is the creation of funds to he 
lent to its members, unless such persons — 

( a) reside in the same town or village or in the same group of villages ; or, 

(b) save where the Eegistrar otherwise directs, are members of the same tribe, class, caste or 
occupation, 

( The word, “limited” shall he the last word in the name of every society with limited 
liability registered under this Act. 

[See S. 40.] 

7. When any question arises whether for the purposes of this Act a person is an agriculturist 
F<mer of Eegistrar to Or a non-agriculturist, or whether any person is a resident in a town or 

decide certain Questions, village or group of villages, or whether two or more villages shall be 
considered to form a group, or whether any person belongs to any particular tribe, class, caste or 
occupation, the question shall be decided by the Eegistrar, whose decision shall be final* 

Application for regis- 8» (I) For purposes of registration an application to register shall he 
traiion. made to the Eegistrar. 

Section 8 — Note 1 ‘honorariam’ means fee for services rendered — Society 

[1] Services of director to be gratuitous under bye- cannot withhold payment of honorarium unless bye-law 
law of society — Secretary to be paid portion of yearly is altered— Secretary is not entitled to honorarium for 

Iprofitashonorariumunderanotherbye-lsw — Director service for portion of year. (Yol 24) 1937 Mad 879' 

acting as Secretary is entitled to honorarium— Word (381). 



[SS. 8-163 


[THE] CO-OPERATIVE SOCIETIES AOI, 1912 


212 } 


(2) The application shall be signed — 

(a) m the case of a society of which no member is a registered society, by at least tex 
persons qualified in accordance with the requirements of section 6, sub-section (1)\ and 

(b) in the case of a society of which a member is a registered society, by a duly authorised 

person on behalf of every such registered society, and where all the members of the 
society are not registered societies, by ten other membeis or, when there are less thax 
ten other members, by all of them, 

(3) The application shall be accompanied by a copy of the proposed by-laws of the society, 
and tbe persons by whom or on whose behalf such application is made shall turnish such informa- 
tion in regard to the society as the Eegiatrar may require, 

9. If the Registrar is satisfied that a society has complied with the provisions of this Act and 
Begistrahon. the rules and that its proposed by-laws are not contrary to the Act or to the 
rules, he may, if be thinks fit, register the society and its -laws. 

10* A certificate of registration signed by the Registrar shall be conclusive evidence that the 
Evidence of regris- society therein mentioned is duly registered unless it is proved that the 
tration, registration of the society has been cancelled. 

11. (l) No amendment of the by-laws of a registered society shall be valid until the same 
Amendment of the hy has been registered under this Act, for which purpose a copy of the 

laws of a registered society • amendment shall be forwarded to the Registrar, 

( 2) If the Registrar is satisfied that any amendment of the by-laws is not contrary to this 
Act or to the rules, he may, if he thinks fit, register the amendment. 

(S) When the Registrar registers an amendment of the by-laws of a registered society, he 
shall issue to the society a copy of the amendment certified by him, which shall be conclusive 
evidence that the same is duly registered, 

OBJECTS AND REASONS. 

*‘We have inserted a new clause 11 providing that rules and we are strengthened in this view by a con* 
amendments of the by-laws of a society must be regis- sideration of section 10 of the Industrial and Prori* 
tered in order to be valid. We consider this to be an dent Societies Act, 1893 (56 & 57 Vict,, Ch. 39).” — 
important matter which should not be left to the S. C. R., 1912, 

Bights and liabilities of members* 

12. No member of a registered society shall exercise the rights of a member unless or until 
Member not to exercise rights he has made such payment to the society in respect of member- 

till dm payment made. ship or acquired such interest in the society, as may be prescribed 

by the rules or by-laws. 

13. (1) Where the liability of the members of a registered society is not limited by shares^ 
Votes of members, each member shall, notwithstanding the amount of his interest in the capital,^ 

have one vote only as a member in the affairs of the society. 

(2) Where the liability of the members of a registered society is limited by shares, each 
member shall have as many votes as may be prescribed by the by-laws. 

(3) k registered society which has invested any part of its funds in the shares of any other 
registered society may appoint as its proxy, for the purpose of voting in the affairs of such other 
registered society, any one of its members. 

14. (1) The transfer or charge of the share or interest of a member in the capital of a 
Eestrictions on transfer registered society shall be subject to such conditions as to maximum 

of share or interest. holding as may be prescribed by this Act or by the rules. 

(2 ) In case of a society registered with unlimited liability a member shall not transfer any 
share held by him or his interest in the capital of the society or any part thereof unless — 

(a) he has held such share or interest for not less than one year; and 

(b) the transfer or charge is made to the society or to a member of the society. 

Duties of registered societies. 

15. Eveiy registered society shall have an address, registered in accordance with the rules- 
Address of societies. to which all notices and communications may be sent, and shall send 

the Registrar notice of every change thereof. 
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16. Every registered society shall keep a copy of this Act and of the rules governing such 
Copy of Act, rules and bij’ society, and of its by-laws, open to inspection free of charge at all 

tlaios to he open to inspection, reasonable times at the registered address of the society. 

17. (l) The Begistrar shall audit or cause to be audited by some person authorised by him 
Audit* by general or special order in writing in this behalf the accounts of every registered 

society once at least in every year. 

(^) The audit under sub-section (l) shall include an examination of overdue debts, if any, 
and a valuation of the assets and liabilities of the society. 

(S) The Begistrar, the Collector or any person authorised by general or special order in 
writing in this behalf by the Registrar shall at all times have access to all the books, accounts, 
papers and securities of a society, and every officer of the society shall furnish such information 
in regard to the transactions and working of the society as the person making such inspection may 
require. 

OBJECTS AND REASONS. 

The duty of auditing the accounts of a society is on the Registrar or some person authorised by Jiim. The 
authority in the latter case is to be given by order in writing.— See S. C. R., 1912. 

Privileges of registered societies* 

18. The registration of a society shall render it a body corporate by the name under which 
St^ieties to Ve it is registered, with perpetual succession and a common seal, and with power to 

^bodies corporate, bold property, to enter into contracts, to institute and defend suits and other legal 
proceedings and to do all things necessary for the purposes of its constitution. 

19. Subject to any prior claim of the ® [Crown] in respect of land-revenue or any money re- 
Prior claim coverable as land-revenue or of a landlord in respect of rent or any money recover- 
ed/ society, able as rent, a registered society shall be entitled in priority to other creditors to 
^enforce any outstanding demand due to the society from a member or past member — 

(a) in respect of the supply of seed or manure or of the loan of money for the purchase of 
seed or manure-— upon the crops or other agricultural produce of such member or person 
at any time within eighteen months from the date of such supply or loan ; 

(b) in respect of the supply of cattle, fodder for cattle, agricultural or industrial implements 
or machinery, or raw materials for manufacture, or of the loan of money for the pur- 
chase of any of the foregoing things — upon any such things so supplied, or purchased in 
whole or in part from any such loan, or on any articles manufactured from raw mate- 
rials so supplied or purchased. 

la] Substituted by A. 0, for “Government.** 


Section 17 — Note 1 

[1] A refusal to furnish information by an officer of 
^be society is not penalised by this Act, But in Bombay, 
l^Iadras, Bengal and Bibar a wilful negligence or re- 
fusal to furnish information is made an offence and 
punishable as such ; see Bombay Act VII of 1926, 
Ss. 60 (b), 61, Madras Act VI of 1932, Ss. 52 (b), 56, 
Bengal Act XXI of 1’940, S, 136 and Soh. V, item 2 : 
Sind Bihar and Orissa Act VI of 1935, S. 45. 

Section 18 — Note 1 

[1] Under S, 6 (2) of the Co-operative Credit Socie- 
ties Act, 1904, it was held that the chairman of a socie- 
•ty had no right to institute a suit against a member of 
the society in his own name, but that the suit should 

{570HD^) (M) 

[2] When the suit in which the decree was obtained 

was a suit against a Co-operative Loan Society, with 
unlimited liability and against the Secretary, the Chair- 
man and two members who signed the bond in respect 
-5 lent by the plaintiff in the suit held that 

•the suit was clearly wrongly constituted as the Co-oper- 
ative Society alone should have been sued. (Vol 12) 
1925 Cal 203 (203) (DB). 

[3] A decree against a Co- operative Society as a cor- 
porate body cannot be eixecuted against a share-holder 

capacity. (Vbl21) 1934 Mad 

-■■oi \lQ.a, loo) (DB), 


[4] A village Society on registration under S. 18 of the 
Co-operative Societies Act, 1912, becomes a body cor- 
porate and a creditor who has obtained an award under 
the Act against the Society is not entitled to execute the 
award against any individual member of the same but 
only against the Society and its assets. (Vol 18) 1931 
Pat 321 (323): 11 Pat 174 (PB). 

[5] A co-operative society is a legal person and its 
debts are distinct from liability of its members and they 
can be reached in winding up proceedings only. (1937) 
20 Nag L Jour 6 (8) (DB). 

[6] If a corporate body is not registered with limited 
liability, the members are liable to the full amount of 
the corporation’s debts, but the liability, however, is a 
liability to contribute with others and such liability can 
only be enforced upon the winding up and no execution 
can proceed against a member. (Vol 18) 1931 Pat 321 
(823) 11 Pat 174 (FB). 

Section 19 — Note 1 

[1] Where the money is due to the District Co-oper- 
ative Bank from a Co-operative Society on account of 
loans having been advanced by the former to the latter, 
S. 19, Co-operative Societies Act, has no application, 
jVd 27) 1940 All 188 (188, 189) : I L E (1940) AU 181 

[2] Fat intended to be purchased and sold at profit 
and not for purpose of manufacturing some other com- 
modity is not “raw material.” (Vol 4) 1917 Lab 81 (82). 
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20* A registered bociety shall have a charge upon the share or interest in the capital and on 
Charge and set-off hi the deposits of a menaber or past member and upon any dividend, bonus or 
^spect of shares or profits payable to a member or past member in respect of any debt due 
ierest of member, member or past member to the society, and may set off any sum 

credited or payable to a member or past member in or towards payment of any such debt. 

21* Subject to the provisions of section 20, the share or interest of a member in the capital of 
Shares or interest a registered society shall not be liable to attachment or sale under any decree 
not liable to attach- or order of a Court of Justice in respect of any debt or liability incurred by 
such member, and neither the Official Assignee under the Presidency-towns In- 
solvency Act, 1909, nor a Eeeeiver under the ^Provincial Insolvency Act, 1907, shall be entitled to 
or have any claim on such share or interest. 

[a] See now the Provincial Insolvency Act, 1920 (5 [V] of 1920). 

22. (1) On the death of a member a registered society may transfer the share or interest of 
Transfer of interest the deceased member to the person nominated in accordance with the rules 
on death of member, made in this behalf, or, if there is no person so nominated, to such person as 
may appear to the committee to be the heir or legal representative of the deceased member, or pay 
to such nominee, heir or legal representative, as the case may be, a sum representing the value of 
such member’s share or interest, as ascertained in accordance with the rules or by-laws : 

Provided that — 


(i) in the ease of a society with unlimited liability, such nominee, heir or legal representa- 

tive, as the case may be, may require payment by the society of the value of the share 
or interest of the deceased member ascertained as aforesaid ; 

(ii) in the case of a society with limited liability, the society shall transfer the share or in- 

terest of' the deceased member to such nominee, heir or legal representative, as the 
case may be, being qualified in accordance with the rules and bye-laws for membership 
of the society, or on his application within one month of the death of the deceased 
member to any person specified in the application who is so qualified. 

(2) k registered society may pay all other moneys due to the deceased member from the 
society to such nominee, heir or legal representative, as the case may be. 

(3) All transfers and payments made by a registered society in accordance with the provi- 
sions of this section shall be valid and effectual against any demand made upon the society by any 
other person. 

OBJECTS AND REASONS. 

have redrawn el. 19 (now S. 22) in order to unlimited liability, and to secure in the case of a society 
imke it clear that the successor ol a deceased member with limited lialiility that the successor if duly qualified 
may claim the right to be paid the value of the share for membership may claim transfer of the shares or in- 
or interest of the deceased in the case of a society with teresfc of the deceased.”— .S.C.R., 1912. 

23. The liability of a past member for the debts of a registered society as they existed at the 
Liability of past time when he ceased to be a member shall continue for a period of two years 
member, from the date of his ceasing to be a member. 


Section 19 (contd,) 

[3] Musical instruments are not industrial ” imple- 
ments or machinery” within the meaning of the section, 
<yol 4) 1917 Upp Bur 4 (5) : 2 Upp Bur Rul 133. 

Section 20— Note 1 

[1] Under S, 73, Civil P, 0„ a Co-operative Society 
cannot enforce a charge under S. 19 unless there is a 
decree or charge under S. 20 of the Act. (Yol 2) 1915 
Cal 197 (197) : 42 Cal 377 (DB). 

Section 21— Note 1 

[1] Shares of member in Co-operative Society at- 
tached— Co-operative Society has locus standi to object 
to attachment. (Vol 26) 1939 Lah 305 (306), ' 

[2] Society keeping postal life policy of member as 
security for loan advanced — After death of member, 
•society recovering policy amount— Surplus left after ad- 
justing debt due is not exempt from attachment, (Yol 
32) 1945 Mad 507 (508). (Case under Bombay Co-oper- 
a,tive Societies Act, 1925, S. 26 which corresponds with 
S. 21.) 


[3] A person does not cease to be a member of the 
society by his adjudication as insolvent. (Vol 26) 1^39 
Bah 275 (275). 

Section 22 — Note X 

[1] Bye-law 17 (b) of a Society which provided that 
*^on the death of a share-holder, his ^ares may be 
transferred to his heir or nominee If he or she is eligible 
for membership and is duly elected as such,** held, 
was uliira uvres and hence on the death of a member 
his share or interest could be transferred to his legal 
representative though he was not elected as a member. 
(Yol 21) 1934 Oal 537 (541) (DB). 

Section 23 — Note 1 

[1] Inasmuch as no member can be called upon to 
contribute to the debts of the So<jiety until liquidation, 
S. 23 of the Act applies only to members who cease to 
be members before hquidation. (Yol 33) 1946 Nag 317 
(318) : I Ii R (1946) Nag 474. 

[2] The words “the debts of a registered society as 
they existed at the time when he ceased to be a rUem- 
ber” in S. 23, reter to the debts due from the Society to 
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2^. The estate of a deceased momber shall be liable for a period of one year from the tSiiif 
Lmbthfv of the estates of bis decease for the debts of a registered society as they existed at the 
®/ deceased member* time of his decease, 

. Begister of 25. Any register or list of members or shares hept by any registered society 
members, shall be prima facie evidence of any of the following particulars entered therein: — 

(a) the date at which the name of any person was entered in such register or list as a 

member ; 

(b) the date at which any such person ceased to be a member. 

26. A copy of any entry in a book of a registered society regularly kept in the course of 
Prooj of entries business, shall, if certified in such manner as may be prescribed by the rules, be 
m societies* boohs, received, in any suit or legal proceeding, as prima fade evidence of the exist* 
ence of such entry, and shall be admitted as evidence of the matters, transactions and accounts 
therein recoided in every case where, and to the same extent as, the original entry itself is 
admissible. 

Pixemption from compulsory ^ ^ \ \ 

regisfratKn of instruments 27. Nothing in section 17, sub-s. (ly, clauses (h) and (oji of the 
relating to shaies and dehen- Indian Eegistration Act, 1908, shall apply to — 
imes of registered society, 

(IJ any instrument relating to shares in a registered society, notwithstanding that the 
assets ot such society consist in whole or in part of immovable property ; or 
(2) any debenture issued by any such society and not creating, declaring, assigning, 
limiting or extinguishing any right, title or interest to or in immovable property 
except in so far as it entitles the holder to the security afforded by a registered 
instrument whereby the society has mortgaged, conveyed or otherwise transferred 
the whole or part of its immovable property or any interest therein to trustees upon 
trust for the benefit of the holders of such debentures ; or 
(8) any endorsement upon or transfer of any debenture issued by any such society. 


OBJECTS AND REASONS. 

**We have inserted a new clause 27, to provide for tered societies, thus placing registered societies on the 
the exemption frona compulsory registration of instru* same footing in this respect as joint stock companies. 
ments relating to the shares and debentures of regia- — S. C. B., 1912, 


Section 23 (contd ) 

third persons and it is with regard to these debts that 
the liability of a past member bas been condned in the 
section to a period of two years from the date of his 
ceasing to be a member and no further. The debts 
referred to in the section have no reference whatever to 
the debts of the outgoing menibers due to the Society 
itself. (Vol 28) 1941 Oudh 815 (317) : 16 Luck 658 
(DB) * (Vol 24) 1937 Lnh 931 (932) ; I L R (1937) 
liah 649 (DB). © (Vol 22) 1935 Lah 947 (947) 

[3] A person claiming not to be a past member 
within the meaning of 8. 23 has a right to have his 
claim investigated by a civil Court. (Vol 24) 1937 Lah 
912 (913). 

[4] The period of two years mentioned in S. 23 is to 
run b^ ckwards not from the date on which the award 
of the liquid a' or is made but from the date of the dis- 
solution of the Society, that is, the date on which its 
registration was cancelled. (Vol 28) 1941 Lah 284 
(286) : I L R il942) Lah 379 (BB). 

[5] No doubt S, 23 limits the liability of a past 
member for the debts of the registered society, but 
there is no limitation either in the At t or in the rules 
tinder the Act for a debt of a past member due to a 
registered society. (Vol 22) 1985 Lah 947 (947), 

[6] Under Ss. 23 and 24 the liquidator cannot award 
.anything against tlm estate of a deceased or the past 

member. (1939) 41 Pun L E 269 (270). 

Section 24 — Note 1 

[1] S. 24 Is restricted to proceedings in liquidation 
under 8. 42 of the Act. (Vol 12) 1925 Cal 203 (204) 


[2] It does not matter whether a member dies before 
or after liquidation. His estate is liable for a year after 
his death, but only for the debts as they existed at the 
date of his death. (Vol 33) 1946 Nag 317 (318) : 1 LB 
(1946) Nag 474. 

[3] Under S. 24 the estate of a deceased member 
which devolves by inheritance on his widow under the 
Hindu Women’s Bights »o Property Act, is liable to the 
same extent as it would have been had he been alive. 
(Vol 33) 1946 Nag 317 (318, 319) : I L B (1946) Nag 
474. 

[4] Under S. 24 the limitation of one year for a suit 
by the liquidator against the heirs of a deceased member 
in possession of "his estate for contribution due from 
him, starts from the date of death of the member and 
not from the date of liquidation. (Vol 38} 1946 Nag 
317 (318) : I L B (1946) Nag 474 

Section 26 — Note 1 

[1] Section 26 does not abrogate S. 34, Evidence Act. 
It merely obviates production of the original books of 
account which would otherwise be necessary. The 
words “to the same extent as the original intry itself is 
admissible” show that the copies stand on no higher 
footing than the original. When copies of account are 
filed it is essential to produce evidence aliunde to prove 
that the books of account are regularly kept in the 
course of business. Having done that the entries become 
evidence, but like all entries in books of account they 
are not substantive evidence except as regards admis- 
sions against the interest of the maker. They can only 
be used for corroboration. The accounts of Co-operative 
Societies form no exemption to this rule. (Vol 33) 1946 
Nag 817 (319) : I L R (1946) Nag 474. 
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®[28. (1)} The ^[Oenfcral Government], by notification^ in the ^[Ofliciai Gazette], may, in the 
Power to exempt from case of any registered society or class of registered society, remit® [*] the 
income-tax, stamp-duty income tax payable in respect of the profits of the society, or ot the divi- 
md registration fees. dends or Other payments received by the members of the society on 
^account of profits,®® 

^1(2) The ^[Government], by notification in the ^[Official Gazette], may, in the case of any 
aregistered society or class of registered society, remit — 

(a) the stamp duty with ‘which, under any law for the time being in force, instruments exe- 
cuted by or on behalf of a registered society or by an officer or member and relating to 
the business of such society, or any class of such instruments, are respectively 
chargeable,^* and 

(b) any fee payable under the law of registration for the time being in force] 

^[In this sub-section “Government” in relation to stamp-duty in respect of bills of exchange, 
•cheques, promissory notes, bills of lading, letters of credit, policies of insurance, proxies and 
areceipts, and in relation to any stamp-duty falling within Item 59 in List I in the Seventh Schedule 
■to the Government of India Act, 1935, means the Central Government, and save as aforesaid means 
ithe Provincial Government.] 

[a] The original S. 28 was re-nambered as sub-s. (2) of that section by the Devolution Act, 1920 (38 [XXXVIII] 
of 1920), S. 2 and Sch. I. [b] SuhsiiUited by A O. for Governor-General in Council, [c] For notifications 
under this section, see General Eules and Orders, Vol, 4, pp. 340-341. [d] Substifnted by A. O for **Gazette 

of India’*, [e] The letter and brackets “(a)’* were repealed by Act, 19*20 (38 [XXXVIII] of 19*20), S. 2 and 
Sch I, [ee] In Bengal even though the rest of ihe Act is repealed, sub-s. (2) of S. 28 is excepted; see Bengal 
Act [21 [XXI] of 1940), S. 3 and Sch. I. [f] OJaubes (b) and (c) were repealed, ibid, [g] Insetted by the 
Pevolution Act, 1920 (38 [XXXVIII] of 1920), S 2 and Sch. I, [h] Substituted by A O. for “Local 
Government’*, [i] Substituted by A. O for “local official Gazette”, [j] In Bengal even though the rest of 
the Act is repealed, sub-s. (2) of S. 28 so far as it relates to the stamp duties specified in this paragraph is 
excepted; see Bengal Act (21 [XXI] of 1940), S. 3 and Sch. I. [k] Inserted by A. 0. 

PROVINCIAL AMENDMENT* 

^UNITED PROVINCES. 

After section 28 the following new section shall be inserted namely, — 

*‘28-A. Deductions from salary to meet societies* claim in certain cases. — (1) A member of a society may 
execute an agreement in favour of the society providing that his employer shall be competent to deduct from the 
'Salary or wages payable to him by the employer such amount as may be specified in the agreement and to pay the 
^amount so deducted to the society in satisfaction of any debt or other demand owing by the member to the society. 

(2) On the execution of such agreement, the employer shall, if so required by the society, by a requisition in 
writing and so long as such debt or demand or any part of it remains unpaid, make the deduction in accordance 
with the agreement and pay the amount so deducted to the society. 

(3) The provisions of this section shall also apply to all such agreements of the nature referred to in sub- 
section (2) as were in force on the date of the commencement of the Co-operative Societies (United Provinces 
Amendment) Act, 1944. 

(4) Nothing contained in this section shall apply to persons employed in Federal Railways or other depart- 
cments directly under the control of the Central Government.” 

— The Co-operative Societies (United Provinces Amendment) Act, 1944 (U. P. 1 (I) of 1944), S. 2, [25-3-1944.] 

Property and funds of registered societies. 

Restrictions on loans. 29. (l) k registered society shall not make a loan to any person 
other than a member : 

Provided that, with the general or special sanction of the Registrar, a registered society may 
make loans to another registered society. 

(2) Save with the sanction of the Registrar, a society with unlimited liability shall not lend 
money on the security of moveable property, 

Section 28 Note 1. the obligee at the time of taking the money made 

[1] Co-operative Society investing fluid assets in an implied contract to repay, (Vol 16) 1929 Lah 380 

Government securities as per Government orders — Such (331) (DB). 

investment not being part of their business, interest on [2] “Where a Co-operative Society advances a loan 
those securities is not profits and is, therefore, assessable before its registration and subsequent to its registration 

under the Income-tax Act. (Vol 16) 1929 Mad 387 the debtor acquiesces in the reghtration and makes pay- 

<389) ; 52 Mad 640 (EB). ments towards the principal and interest, it must be 

3ection 29 — Note 1 inferred that the debtor agreed that the transaction en- 

[1] A contract by a Co-operative Credit Society to teredinto by him with the society before its registration 

lend money to a non-member is illegal and cannot be should be binding upon him and the society after its 

enforced, but if the society pays moneys on the basis of ^ registration. (V ol 27) 1940 Bang. 145 (146) : 1949 
such contract, it can be recovered on the principle that Rang, L, B. 77. 
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( 3) The ^[Provincial Gfovernment] may, by general or special order, prohibit or restrict the 
lending of money on mortgage of immovable property by any registered society or class of regis- 
tered societies. 

[a] Subshtuted by A, O. for “Local Government”. 

80. A registered society shall receive deposits and loans from persons who are not members 

Restrictions on borrowing, only to such extent and under such conditions as may be prescribed by 
the rules or by-laws. 

Bestriciions on other 81. Save as provided in sections 29 and 30, the transactions of a regis- 
transactipns with non- tered society with persons other than members shall be subject to such 
members. prohibitions and restrictions, if any, as the ® [Provincial Government] may., 

by rules, prescribe. 

[a] SubsUtuted by A. 0, for “Local Government”. 

OBJECTS AND REASONS. 

“We have inserted a new 01. 31, giving power to the of the extended scepe of the Bill to impose sncli restiie- 
Local Government to restrict the transactions other tions in certain cases, but we think that in view of our 

than in regard to loans and borrowing of registered present limited experience, it would be unwise to 

societies with persons who are not members of the endeavour to lay down definite restrictions in the Bill 

society. We consider that it may be necessary in view itself.” — S. 0. R. 1912. 

Jnustment of funds. 32 , (l) k registered society may invest or deposit its funds — 

( a) in the Government Savings Bank, or 

(b) in any of the securities specified in section 20 of the Indian Trusts Act, 1882, or 

(c) in the shares or on the security of any other registered society, or 

(d) with any bank or person carrying on the business of banking approved for this purpose 
by the Eegistrar, or 

( a) in any other mode permitted by the rules. 

(2) Any ’investments or deposits made before the commencement of this Act which would 
have been valid if this Act had been in force are hereby ratified and confirmed. 


j^uAids not to be divi- 38. No part of the funds of a registered society shall be divided by 
ded by way of profit of bonus or dividend or otherwise among its members : 

Provided that after at least one-fourth of the net profits in any year have been carried to a 
reserve fund, payments from the remainder of such profits and from any profits of past years 
available for distribution may be made among the members to such extent and under such 
conditions as may be prescribed by the rules or by-laws : 

Provided also that in the case of a society with unlimited liability no distribution of profits 
shall be made without the general or special order of the ^'[Provincial Government] in this behalf, 
[a] Substituted by A. 0. for “Local Government”* 


OBJECTS AND REASONS. 

“We have amended clause 28 (now section 33) so as to years but were not so distributed. By this means it 
pjrofits which might have been distributed in previous dividends. — S. 0. B., 1912. 


8^. Any registered society may, with the sanction of the Begistrar, after one-fourth of the net 
Gmtrihutim to Chari- profits in any year has been carried to a reserve fund, contribute an amount 
table purpose, Bot exceeding ten per cent, of the remaining net profits to any charitable 

purpose, as defined in section 2 of the Charitable Endowments Act, 1890. 


Section 29 (contd,) 

[3] A bye-law of a Co-operative Society to the effect 
that the Society shall not sell goods on credit to a non- 
member cannot have the force of law,bntean be regard- 
ed only as a domestic matter and it cannot be brought 
in defence of him for recovery of balance standing 
against him. (Vol 13) 1926 Nag 463 (464), 

[43 "Whexe a society registered under the Act con- 
structs a house for its member under the bye-law 
framed under S. 8 (3), the transaction does not amount 
to a loan. (Vol 23) 1938 Lah 8 (lU) (DB)* 


Section 33 — Note 1 

[1] Where prima facie there has been no breach of 
any provision of the Co-operative Societies Act itself or 
any of its bye-laws, by a resolution passed at an annual 
general meeting of the share-holders of a co-operative 
society declaring payment of certain dividend on the 
preference shares, such a resolution is not uUra vires, 
although it may be that the profits shown are apparent 
and not real profits, a considerable portion of them 
being unreali;^^ interest income. (Yol 25) 1938 Cal 394 
(397) : I L B (1938) 2 Cal 144. 
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Inspection of affairs, 

35. (l) The Registrar may of his own motion, and shall on the request of the Oolieetor, or 
Inqimy hy Eegis- on the application of a majority of the committee, or of not less than one- 

t'xir, third of the members, hold an inquiry or direct some person authorised by 

him by order in writing in this behalf to hold an inquiry into the constitution, working and 
financial condition of a registered society. 

(2) KW. officers and members of the society shall furnish such information in regard to the- 
affairs of the society as the Registrar or the person authorised by the Registrar may require. 

36. (1) The Registrar shall, on the application of a creditor of a registered society, inspect 
Inspection of hooks or direct some person authorized by him by order in writing in this behalf 

of indebted society, to inspect the books of the society ; 

Provided that — 

fa j the applicant ‘satisfies the Registrar that the debt is a sum then due, and that he hass 
demanded payment thereof and has not received satisfaction within a reasonable 
time ; and 

(h) the applicant deposits with the Registrar such sum as security for the costs of the proposed 
inspection as the Registrar may require. 

(2) The Registrar shall communicate the results of any such inspection to the creditor. 

OBJECTS AND REASONS. 

“We have amended clause 31 (now section 36) so as to him to satisfy the registrar that his debt is for a sum 
render it possible for a creditor independently of the due at the time of his application, that he has demanded 
amount of his debt to move the registrar to take action, payment of his debt and that payment has not been 
while on the other hand we have made it necessary for made within a reasonable time,*’ — S. 0. R., 1912, 

37. Where an inquiry is held under s. 35, or an inspection is made under S/36, the Registrar 
Costs of inquiry, may apportion the costs, or such part of the costs as he may think right, be- 
tween the society, the members or creditor demanding an inquiry or inspection, and the officers or 
former officers of the society. 

38. Any sum awarded by way of costs under section 37 may be recovered, on application to 
Recovery of costs, a Magistrate having jurisdiction in the place where the person from whom the 

money is claimable actually and voluntarily resides or carries on business, by ihe distress and sale 
of any moveable property within the limits of the jurisdiction of such Magistrate belonging to sucb 
person* 

Dissolution of society. 

39. (l) If the Registrar, after an inquiry has been held under section B5 or after an inspection 
Dissoluiio7i. jias been made under section 36 or on receipt of an application made by three-fourth® 

of the members of a registered society, is of opinion that the society ought to be dissolved, he may 
cancel the registration of the society. 

(2j Any member of a society may, within two months from the date of an order made under 
sub-section (1), appeal from such order. 

/3) Where no appeal is presented within two months from the making of an order cancelling, 
the registration of a society, the order shall take effect on the expiry of that period. 

(4j Where an appeal is presented within two months, the order shall not take effect until it is? 
confirmed by the appellate authority. 

(S) The authority to which appeals under this section shall lie shall be the ^[Provincial 
Government]: 

Provided that the ® [Provincial Government] may, by notification in the ^[Official Gazette],, 
direct that appeals shall lie to such Revenue-authority as may be specified in the notification. 

[a] Substituted by A, O. |or “liOeal Government”, [b] Substituted by A. O. for **local official Gazette**. 

40. Where it is a condition of the registration of a society that it should consist of at least ten 
Cancellation of registrar members, the Registrar may, by order in writing, cancel the registration 

tion of society. of the society if at any time it is proved to his satisfaction that the^ 

number of the members has been reduced to less than ten. 

Section 39 — Note X body incorporated under the Co-operative Societies Aot> 

1912, shall be deemed to die when it is dissolved; sec 
£1] For the purposes of S. 4, Securities Act, 1920, a Securities Act, 1920, B. 4 (4). 



2128 


[THE] CO-OPERATIVE SOCIETIES ACT, 


[ SS. ^“421 


Effect of cancellahoi^ Where the registration ot a society is cancelled, the society 

registration, shall cease to exist as a corporate body — 

f a j in the case of cancellation in accordance with the provisions of section S9, from the data 
the order of cancellation takes effect; 

(b ) in the case of cancellation in accordance with the provisions of section 40, from the data 
of the order. 


42 . ( 1 ) Where the registration of a society is cancelled under section 39 or section 40, the 
Winding wp. Registrar may appoint a competent person to be liquidator of the society. 

(2) A liquidator appointed under sub-section (1) shall have power — 

(a) to institute and defend suits and other legal proceedings on behalf of the society by his 
name of office ; 

(b) to determine the contribution to be made by the members and past naembers of the 
society respectively to the assets of the society ; 

(c) to investigate all claims against the society and subject to the provisions of this Act, 
decide questions of priority arising between claimants ; 

(d) to determine by what persons and in what proportions the costs of the liquidation are 
to be borne ; and 

( e) to give such directions in regard to the collection and distribution of the assets of the 
society, as may appear to him to be necessary for winding up the afiaiis of the society. 

(8) Subject to any rules, a liquidator appointed under this section shall, in so far as such 
powers are necessary for carrying out the purposes of this section, have po^^er to summon and 
enforce the attendance of witnesses and to compel the prcduction of documents by the same 
means and (so far as may be) in the same manner as is provided in the case of a Civil Court under 
ihe Code of Civil Procedure, 1908.'^ 

( 4 ) Where an appeal from any order made by a liquidator under this section is provided 
for by the rules, it shall lie to the Court of the District Judge. 

(5) Orders made under this section shaD, on application, be enforced as follows; — 

(a) when made by a liquidator, by any Civil Court having local jurisdiction in the same 
manner as a decree of such Court ; 

(b) when made by the Court of the District Judge on appeal, in the same manner as a decree 
of such Court made in any suit pending therein. 

(6) Save in so far as is hereinbefore expressly provided, no Civil Court shall have any juris- 
diction in respect of any matter connected with the dissolution of a registered society under this 
Act. 

[a] In its application to British Baluchistan this sub-section shall be read as if the words *‘or the British 
Baluchistan Civil Justice Regulation, 1896, as the case may be” were inserted at the end : see the British 
Baluchistan Laws Regulation, 1913 (2 [11] of 1913), Sch, I. 

PROVINCIAL AMENDMENTS. 

CENTRAL PROVINCES AND BERAR. 

”2. In sub-section (2) of section 42 of thov Co-operative Societies Act, 1912 (hereinafter referred to as the 
said Act), — 

(i) in clause (d), the word ‘and’ occurring for the second time shall be omitted; 

(ii) in clause (e) for the words ‘affairs of the society*, the words ‘affairs of the society; and* shall be 

suhstituted ; and 

(iii) after clause (e), the following clause shall be inserted^ namely— 

“(f) to determine the debts secured or otherwise and liabilities, personal or joint, payable by the 
members or past members or by the estates or nominees, heirs or legal representati' e« of deceased 
members to the society, and to make orders, as may be necessary, for payment and realisation of 
such debts and liabilities.*’ 


SECTION 42 — Synopsis 

1. Scope. 

2. Snb-section (2)— Powers of liquidator. 

2a. Contribution by members. 

2b. “Direction in regard to collection.** 

3. Sub-section (3)— Evidence. 

4. Snb-section (5) — Enforcement of ordfr. 

5. Sub-section (6) — Jurisdiction of Civil CourL 


1. Scope. — [1] Co-operative Society is a legal 
person — Ita debts are distinct from members’ Jiability— 
Members can be reached by corporation’s creditors only 
in winding up proceeding*. (Vd 25) 1938 Nag 434 
(436) : I L B (1938) Nag 604 (DB). 

[2] Even though the members of a co-operative 
credit society are, subject to a statutory HabUity to con- 
trlbnte to the debts of the society, that liability can only 
be enforced by the procedure of winding np contained 
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3. The power referred to in clause (f) of sub-section (2) of section 42 of the said Act shall be deemed to have 
Validation of ligiiida- been conferred on a liquidator from the commencement of the said Act and all orders, 

tor'B orders, purporting to have been passed by him in exercise of that power, prior to the coming 

into force of this Act, and all proceedings taken in pursuance of such orders, shall be valid notwithstanding any 
decree or order of a civil Court to the contrary. 

4. Any suit, appeal, or proceeding, pending in a civil Court on the date on which this Act comes into force, in 
Abatement of pending which the validity of an order purporting to have been passed by a liquidator in 

suits, appeals and pro- exercise of the power referred to in clause (f) of sub-section (2) of section 42 of the said 
ceedmgs. Act has been called in question on the ground that no such power existed, shall abate.*" 

— 0. P. & Berar Act X of 1945, Ss. 2, 3 and 4. [17-9-1945,] 


Section 42 (contd*) 

in the act and not directly by a suit of the creditor. 
<Vol 20) 1933 Bom 191 (194) : 57 Bom 319 (DB). 

[3] Paid manager of Co-operative Bank appointed 
liquidator— His duties are quasi- judicial and he is public 
officer as defined in S, 2 (17), Civil P. 0., and requires 
notice under S. 80 of Code. (Vol 26) 1939 Nag 232 
<283) St (Vol 29) 1942 lah 287 (288) : I L B (1943) Lah 
389 (DB). 

2. Sub-section (2) — Powers of liquidator. — [1] 
A person cannot be proceeded against by the liquidator 
in a summary maimer under S. 42 (2) (b) as a dt-btor to 
the society but as a member contributing to the assets 
of the society. (Vol 24) 1937 Lah 931 (932, 933) : I L B 
(1937) Lah 649 (DB). 

[2] While deciding the matter of contribution under 
B. 42 (2) the liquidator has jurisdiction to decide whe- 
ther the liability of the past member has ceased under 
B. 23 (Vol 22) 1935 Lah 330 (331). 

[3] Liquidator cannot order that debtors are jointly 
and severally liable for each other’s mortgage but may 
determine contribution to be made by several debtors to 
meet debts. (Vol 6) 1918 All 419 (420) : 40 All 89 (DB). 

[41 Liquidator’s order without notice to party against 
whom it is made is without jurisdiction and a nullity, 
<Vol 29) 1942 Lah 237 (240) : I L B (1943) Lah 553 
(DB). 

[5] Section 42 (2) (e) — Collection and distribution of 
assets. Only liquidator can collect assets of society 
from its members and distribute them rateably among 
creditors. (Vol 25} 1938 Nag 434 (439) : I L E (1938) 
Nag 604 (DB). 

[6] Where a liquidator makes an assessment on a 
person, who is not a member, or has ceased to be a 
member for over iwo years before the dissolution of the 
society, or whose liability to contribute had otherwise 
been extinguished by operation of law, he acts in excess 
of his jurisdiction and his order is a nullity and» there- 
fore, incapable of execution. (Vol 29) 1942 Lah 237 
(239) ; I L B (1943) Lah 553 (DB). 

2a. Contribution by members. — [1] Member 
means member at date of dissolution of society. (Vol 26) 
1939 Lah 275 (275), 

[2] ‘Tast member” means past member, liable for 
debts under S. 28. (Vol 24) 1937 Lah 912 (912). 

[3] “Past member” means person, who is alive at all 
material times, but who has ceased to be member of 
society, otherwise than by death. (Vol 83) 1946 Nag 
317 (318) ; I L B (1946) Nag 474. 

[4] Wbat has to be seen is whether liability of ^st 
mernber is subsisting at date of dissolution in winding 
up of society — Crucial date is date of dissolution. (Vol 28} 
1941 Lah 284 (286) : I L B (1942) Lah 379 (DB). 

[5] The heirs of a chairman of a society, against 
whom a personal decree has been obtained cannot call 
in the provisions of 8. 24 as an answer to the claim of 
the decree-holder to execute the decree, as that section 
applies only to a proceeding in liquidation under S. 42. 
(Vol 12) 1925 Cal 203 (203 and 204) (DB). 

[6] Section 42 (2) (b) is limited to members or past 
members and has no application to claim for contribu- 
tion against the heirs of a deceased member. In such a 


case, the liquidator’s only remedy is by way of a civil 
suit. (Vol 33) 1946 Nag 317 (319) : I L B (1946) Nag 
474. 

[7] “Contribution” presupposes existing liability, 
(Vol 29) 1942 Lah 237 (239) : I L B (1943) Lah 553 
(DB). 

[8] No claim can be made for contribution either . 
against a member, a past member or the estate of a 
deceased member until the assets and liabilities of the 
society are determined. If it can pay oS its debts from 
existing assets no claim for contribution can be made. 
That is only a last resort when all else fails. (Vol 33) 
1946 Nag 817 (319, 320) : I L R (1946) Nag 474. 

[9] Section 42 (2) (b) ; Contributory order made 
before assets of society are ascertained is ultra vires. 
First, the assets of the individual debtors should be 
realized. The contributory order made before such 
realization is ultra vtres and cannot be executed. 
(’41) 1941 Nag L Jour 412 (414) (DB). 

[10] Member of joint family joining society and 
taking loan— Joint family, as such, not brought on list 
of members — Debt borrowed for family neoessity — 
Contributory order against members of family, who are 
not members of the society cannot be made. (Vol 18) 
1931 Nag 48 (49). 

[11] The liability of a member of oo-operative society 
to contribute to the assets of the society m the event of 
its being dissolved before or during insolvency of the 
member is a debt provable in insolvency and therefore 
the liquidator should either prove it or have it excluded 
from the schedule under S. 33, Provincial Insolvency 
Act, 1920, if it came within the provisions of that sec- 
tion. Where he does not do so, the member’s liability 
for such debt ceases on his being granted a complete 
discharge by the insolvency Court as expressly provided 
in S. 44 (3) of that Act. The liquidator, therefore, hag no 
jurisdiction to assess the contribution of the insolvent 
as a member of the society under S. 42 (2) of this Act 
after his complete discharge. (Vol 29) 1942 Lah 237 
(238) : I L B (1943) Lah 553 (DB). 

[12] Member applying in insolvency after society 
has gone into liquidation and obtaining his discharge — 
Decree passed by liquidator under S. 42 (2) (b) cannot 
be executed against the insolvent even if the liquidator 
was competent to make a* decree and the liability could 
not be challenged by the executing Court because ic was 
a decree made by a competent Court^ as the liability 
must be deemed to have disappear^ by force of 

S. 42 (2), Provincial Insolvency Act. (Vol 2d) 1941 Lah 
314 (315). 

[13] Where certain members of a society are ad* 
judged insolvents, before the society is dissolved, and 
a Uguidaror is not appointed until after the discharge 
of the insolvents, the liability of the insolvents as 
members of the society is not provable under the terms 
of S. 34 (2), Provincial Insolvency Act. Under S. 42 (b), 
it is the liquidator alone who Can ascertain and fix the 
liabilities of the members. Theietoie, nutii a liquidator 
is appointed, it^ cannot be said that there is any 
debt or liability, certain or contingent, which can 
afiect the members. The liquidator is not, therefore, 
debarred from fixing the liability of the maoivents m 

267 & 268 A.M« 
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UNITED PROVINCES. 

(i) After sub* section (4) of section 42 insert the following sub-section, namely — 

“(4A) Any sum ordered under this section to be recovered as a contribution to the as'^ets of the society or as 
costs of liquidation may be recovered, on a requisition being made in this behalf to the Collector by the Registrar of 
Co-operative Societies, in the same manner as arrears of land revenue." 

(ii) In sub- section (5) of that section, before the words ‘orders made under this section* insert the words 
‘Save as provided in sub-section (4A).’* — [U. P. Act III of 1919, S. 2.] 


Section 42 (contd.) 

members, under the provisions of the Provincial Insol- 
vency Act. (Yol 26) 1939 Lah 275 (276). 

[14] Order of liquidator under S. 42 (2) (b) is not 
decree for money within meaning of S. 7 (iv-A), Court- 
fees Act (Madras Amendment) — Court-fee for suit for 
declaration that order is null and void is Rs. 100, under 
Sch. II, Art. 17* A (iii). (Yol 24) 1937 Mad 604 (605) ; 
I Ii B (1938) Mad 63. 

2 b. “Direction in regard to collection."— [1] Sub- 
sections (2) (b) and (2) (e) must be read as a whole. The 
directions given in sub-s. (2) (e) are mainly administra- 
tive. A liquidator has no power under sub-s. (2) (e) to 
inahe an order having the force of a decree in respect of 
a debt due to a society in liquidation. Such a debt is 
not included in contributions mentioned in sub-s. (2){b). 
(Yol 28) 1941 Lah 355 (355). 

3, Sub-section (3)— Evidence.— [1] Powers given 
by S. 42 (3) are subject to rules under the Act. Applicabi- 
lity of S. 32, Civil P.O.,is restricted by R. 26 (e) framed 
by the Punjab Government under S. 43 (1), Liquidator 
summoning person has no power to ask security from 
such person or impose sentence of imprisonment or fine 
for failure to furnish security. (Yol 26) 1939 Lah 357 
(358) : I L B (1939) Lah 192 : 40 Ori L Joilr 791. 

[2] Proceedings under S. 42 (2) (b) and (d) are quasi- 
jadioial— Some evidence is necessary for determination 
of questions referred to in ols. (b) and(d), Procedure laid 
down in rules not followed. Application for execution of 
order is not competent. (Yol 20) 1933 Cal 631 (632) 
(DB). 

' 4. Sub-section (5) — Enforcement of order. — 

[IJ Proceedings under S 42 (2) (b) and (d) are quasi- 
judicial. Some evidence is necessary for determination 
of questions referred to in els. (b) and (d)— Procedure not 
followed — Application for execution is not competent. 
(Yol 20) 1933 Cal 631 (632) (DB). 

[2] An heir of a deceased member of a co-operative 
society can be arreted for an arrear due from his 
deceased father by virtue of S. 2, U. P, Co-operative 
Societies (Amendment) Act, 1919, read with R. 31 (4), 
(^, (8) and (10) framed by U, P, Provincial Government 
under S. 43, and S. 42 (4a) of the Act as inserted by 
XT. B, Act and S 146, U. P. Land Revenue Act. (Yol 16) 
1928 Ail 128 (131): 29 Ori L Jour 244. 

[3] No appeal lies from civil Court’s order enforcing 
liquidator’s order under S. 42. (Yol 5) 1918 All 419 
(420) : 40 AU 89 (DB), 

Sub-section (6) — ^Jurisdiction of Civil Court. 
— [1] A civil suit for refund of money realised under 
the provisions of S. 42 (4a) of the Act as amended by 
TJ. P. Act, 3 of 1919 with S. 149 of U. P Land Revenue 
Act is barred by the provisions of S. 233 (m) of the U.P. 
Land Revenue Act. (Yol 14) 1927 All 532 (533) : 49 All 
701 (DB). 

[2] Decree on an award in favour of a certain Co- 
operative Bank — On requisition from Registrar of Co- 
operative Societies, trees belonging to judgment debtor 
put to sale for realising the amount due — No objection 
to attachment and sale of trees by person claiming to be 
the rpal owner within the prescribed time* Suit in civil 
Court by such p 6 rs 9 n is not maintainable as the amount 
was reaUsed as arrear of land revenue under the Co- 
operative Societies Act (Yol 24) 1937 Oudh 249 (250). 


[3] Rule 15 framed in 1931 under Burma Co-opera" 
tive Societies Act (6 of 1927) S, 50, does not bar the 
jurisdiction of civil Courts in relation to proceedings of 
the Registrars or arbitrators in the same way as the 
jurisdiction of civil Court is barred with respect to 
matters connected with the liquidation of society under 
S. 42 of the Co-operative Societies Act, (Yol 24) 1937 
Rang 363 (364) : 1937 Rang L B 399. 

[4] Civil Court in execution of order of liquidator 
cannot go behind it. If the order is thus enforced there 
is no error of jurisdiction on the part of the civil Court 
and revision to High Court does not lie. (Yol 17) 1939 
Bang 18 (18, 19) : 7 Rang 533. 

[6] Contribution levied on member — Member not 
representing submitting to payment of amount — Suit by 
him for realisation of amount — Civil Court cannot 
entertain it. (Yol 21) 1934 Oudh 431 (433). 

[6] Suit lor declaration by past member (who admits 
himself to be one) that he is not liable to pay the 
amount declared by the liquidator as his liability ceased 
under S. 23 — Liquidator, held, had jurisdiction to decide 
the amount of contribution under S. 42, sub s, (2) and 
the suit was not maintainable in civil Court. (Yol 22) 
1936 Lah 330 (331). 

Idability to contribution disputed* — [7] If the 
liquidator makes an assessment on a person who is not 
a member, or had ceased to be a member for over two 
years before the dissolution of the society, or whose* 
liability to contribute had otherwise been extinguished 
by operation of law, he has clearly acted in excess ol 
his jurisdiction and his order is a nullity and, therefore,, 
incapable of execution. (Vol 29) 1942 Lab 237 (239) : 

I L R (1943) Lah 663 (DB). 

[8] Liquidation of society — Civil Courts have juris- 
diction to consider whether a person is liable as past 
member — Person denying his liability as past member 
— Liquidator cannot make him liable as past member. 
(Vol 23) 1936 Mad 574 (576) ; 39 Mad 895 (DB)<£» 
(Vol 27) 1940 Mad 831 (836) : I L B (1940) Mad 929 
(DB) ^ (Yol 24) 1937 Lah 912 (913). (Person claiming 
not to be past member.) ©(Yol 20) 1933 Lah 422 (423) : 
14 Lah 703 (DB). i Person disputing his membership } 
©(Vol 24) 1937 Cal 643 (644). (Do.) 

Action by wow-?nm6cr.— [9] Section 42 (6) is no bar 
to a civil suit bv a member of the society against the 
purchaser for deolaration that the property attached 
and sold for debt due from him was not liable to be 
sold. (Vol 14) 1927 Nag 217 (219) ; 23 Nag L B 66. 

[10] Society wound up — - Liquidator selling property, 
conveyed to him, to person having nothing to do with 
the society— Suit by a purchaser for possession — Civil 
Court not precluded from questioning the validity of 
the transfer since the matter is not connected with dis- 
solution or winding up of society, (Vol 24) 1937 Rang 
98 (98, 99). (Case under S. 49, Burma Co-operative 
Societies Act, 1927.) 

[11] Section does not bar a suit between co-members 
as to their respective rights when the plaintifi’s property 
has been utilised by the defendant. (Vol 12) 1925 Bang 
38 (39) : 2 Bang 325. 

[12] There is nothing in S. 42 (6), express or implied, 
to prevent the Court from entertaining the application 
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PROVINCIAL AMENDMENT 

SECTIONS 42A, 42B, 42C. 

CENTRAL PROVINCES AND BERAR. 

After sectioa 42 the following new sections shall be inserted, namely — 

“42A. Where a dispute has been referred to the Registrar or to arbitration under the rulea, the Registrar 

Aitachmmit be* or the arbitrators, as the case may be, if satisfied on affidavit, enquiry or otherwise, that a 

fore award* party to such arbitration with intent to delay or obstruct the execution of any award that 
may be made : — 

(а) is about to dispose of the whole or any part of his properly, or 

(б) is about to remove the whole or any part of bis property from the jurisdiction of the Registrar. 

may, unless adequate security is furnished, direct the conditional attachment of the said property; and such attach- 
ment shall have the same efieet as if made bv a competent civil Court*’* — C, P. Act VII of 1930, S. 2. 

[29-3-1930.] 

or arrangement for repayment of UahilUies of registered societies, 

42B. (1) Notwithstanding anything contained in this Act or the rules made thereunder, where a compromise 
Co 7 nproi 7 iise or arrange* or arrangement is proposed between a registered society and its creditors or any class 
mmt of liabilities of of them, the Registrar may, on the application of the society or of any creditor, or, in 
societies* the case of a society the registration of which has been cancelled, of the liquidator, 

order a meeting of the creditors or class of creditors, as the ease may be, to be called, held and conducted in suoli 
manner as may be determined by him : 

Provided that the Registrar may, on his own motion, order such a meeting to be called for the purpose of 
effecting a compromise or arrangement. 

(2) If creditors, not less than three-fourths in value of the creditors present either in person or by proxy at the 
meeting, agree to any compromise or arrangement, the Registrar may, in his discretion pass an order confirming the 
compromise or arrangement, and thereupon such compromise or arrangement shall be binding on all the creditors 
or the class of creditors, as the case may be, and also on the society, and, in the case of a society the registration of 
which has been cancelled, on the liquidator and on all persons who have been, or may be, required by the 
liquidator acting under clause (b) of sub-section (2) of section 42 to contribute to the assets of the society : 

Provided that the Registrar shall not confirm a compromise or arrangement unless the creditors who agree to 
it are not less than 51 per cent, in value of all the creditors or the class of creditors, as the case may be. 

(3) A compromise or arrangement confirmed by the Registrar under sub-section (2) shall not be called in 
question in any civil Court. 

(4) When an order calling a meeting is passed under sub-section (1) or the proviso thereof, the Registrar may 
give notice of such order to a civil Court in which proceedings, whether instituted before or after the order, 
in respect of any liability of the society due to a creditor to whom a copy of the order is posted under sub- 
section (6), are pending, and on receipt of such notice the civil Court shall stay the proceedings. If no 
compromise or arrangement is confirmed under sub-scction (2), the Registrar shall inform the civil Court 
accordingly, and the proceedings which may have been stayed shall be resumed. 


Section 42 fcontd.J 

of one of the debtors of a co-operative society, which is in 
liquidation, for being deolar^ insolvent. The official 
liquidator can press his claim against the insolvent in 
the same way as the other creditors will do. (Vol 21) 
1934 Pat 290 (290). 

Action without jurisdiction. — [13] Executing Court 
can go behind the order passed by the liquidator under 
S. 42 i2) (b) and inquire if it has been passed within the 
limits of jurisdiction and can refuse to execute it, if it is 
found to be without jurisdiction. (Vol 29) 1942 Lah 237 
(239) : I L R (1943) Lah 553 (BB) ® (’41) 1941 Nag 
L Jour 412 (414) (DB), 

[14] Civil Court can intervene if liquidator’s act or 
order is shown to be ultra vires* (Vol 18) 1931 Nag 48 
(49, 50). 

[16] Liquidator exceeding his power under S. 42 — 
Court can determine its legality — Person proceeded 
against by liquidator as debtor and not as member of 
society — Suit by person that be is not so liable is 
maintainable. (Vol 24) 1937 Lah 931 (934) ; I L R 
(1937) Lah 649 (DB). 

[16] Contributory order of liquidator against member 
of society without jurisdiction — Order can be challenged 
by way of suit in civil Court but it cannot be^questioned 
in proceedings for its execution in civil Court. (Vol 38) 
1946 Nag 161 (162) : 1 L R (1946) Nag 60 (DB). 

Matters relating to dissolution — [17] Correctness of 
amount assessed cannot be questioned by Court when 
award is passed by liquidator within his powers. (Vol 28) 
1941 Lab 284 (286) ; I L B (1942) Lah 379 (DB). 


[18] Order of the liquidator under S. 42 (2) (b) and 
(e) directing contribution by members is final and cannot 
be questioned in a civil Court even if the order is wrong, 
the matter being connected with dissolution of society. 
(Vol 13) 1926 Nag 379 (380) ; 24 Nag L R 5. 

[19] No question of 'validity of dissolution — No civil 
suit for declaration that order of contribution is null 
and void is maintainable. (Vol 31) 1944 Cal 245 (246) ; 
I L B (1943) 2 Cal 186. (Assam Rules, R.41 (e), (f) 
and {]).) 

[20] Court can question liquidator’s jurisdiction in 
making p,ward. (1939) 41 Pun L R 269 (270) (Vol 21) 
1934 Oudh 431 (433). (Where the money is realised a 
suit by member for its realisation is barred.) (Vol 5) 
1918 Oudh 112 (113) (DB). 

[21] Liquidator’s order to collect assets of society 
from persons accountable to him — Civil Court cannot 
interfere. (Vol 7) 1920 Bom 62 i(62) ; 44 ,Bom 582 
(DB). 

[22] Civil Court cannot entertain suit by members of 
the .Executive Committee to recoup the amount paid 
under liquidator’s orders from ordinary members, since 
the matter is connected with dissolution of society. 
(Vol 14) 1927 Cal 578 (579) (DB). 

[23] Court cannot refuse execution of liquidator’s 
award under S. 42 (2) (£) though member against whom 
award was made, was discharged under S. 44, Prov. 
Insol. Act. The matter is not one of lack of inherent 
jurisdiction hut only a question of illegal exercise of 
jurisdiction. (Vol 27) 1940 Lah 280 (280). (Baversed in 
(Vol 29) 1942 Lah 287 : 1 L B (1943) Lah 389 (DB).) 
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(5) If a compromise or arrangement is confirmed under sub-section (2), the proceedings, if any, stayed under 
sub-section (4) shall abate, and no proceedings shall lie in a civil Court in respect of any liability of the society to 
vrhieh the compromise or arrangement relates. 

(6) An order of the Registrar calling a meeting under sub-section (1) or the proviso thereof shall he published 
in the official Gazette at least fifteen days before the date of the meeting and a copy thereof shall he posted to 
each creditor concerned to his address as entered in the books of the society at least thirty days before the date of 
the meeting. 

(7) An order of the Registrar confirming a compromise or arrangement under sub-section (2) shall be published 
in the official Gazette and a copy thereof posted to each creditor concerned to bis address as entered in the 
books of the society, and the order shall be open to inspection free of charge at the office of the Registrar or the 
office of the society by any person interested m the compromise or arrangement. 

(8) The Registrar may pass such order as he deems necessary with rega^^d to the costs of calling, holding 
and conducting a meeting under sub-section (1) or the proviso thereof. 

(9) The Registrar may, with the sanction of the Provincial Government, exempt such class of creditors 
as he thinks fit from the operation of this section, 

(XO) The provisions of this section shall also apply to proceedings pending in a civil Court, in respect of 
any liability of the society due to creditors or class of creditors, on the date on which this section comes 
into force.*’ 


—Heading and S. 42B, sub-ss. (1) to (9) were inserted by 0. P. and Berar Act V of 1940, S. 2 [26-3-1940] 
and suh-s, (10) was inserted and deemed always to have been inserted by 0, P. and Berar Act VI of 1941, S. 2. 

[21-3-1941.1 


“ 42-C. (1) Notwithstanding the terms of a compromise or an arrangement confirmed by the Registrar 
Termination of compromise under section 42-B, a society which has paid to its creditors not less than two- 
03* arrangement made tender thirds of the total amount payable to them under such compromise or arrangement, 
section may, with a view to terminate such compromise or arrangement and with the 

previous sanction of the Registrar, borrow money or acquire new assets in such manner and from such sources as 
may be specified in the sanotion. 

(2) With the money borrowed or the new assets acquired the society shall pay ofi the balance of the amount 
payable to the creditors under such compromise or arrangement within such period not exceeding six months from 
the date of sanction as the Registrar may fix 

Provided that, instead of paying the amount due to a creditor, the society may, with his consent in writing 
treat the amount payable to him^ as a fresh deposit for a period of not less than two years. On treating the 
amount as fresh deposit, the liability of the society to such creditor as determined by the compromise or arrange- 
ment shall be deemed to have been discharged and he shall thereafter rank as a new creditor in respect of 
the deposit. 


(3) When, for the purpose of determining the balance of the amount payable to creditors under sub-seotion f2) 
of this section, it is necessary to take into account assets of the society, which are not likely to be realised in ca^h 
for a long time, or which, in the opinion of the Registrar, it is not desirjible to convert into cash, the Registrar 
shall make a valuation of such assets, and such valuation shall, subject to an appeal to the Provincial Government 
be conclusive for the said purpose. 


(4) If a creator lu respect of whom a compromise or an arrangement has been confirmed by the Registrar 

under section 42-B, fails to receive the amount payable to him under such compromise or arrangement by reason of 
his not accepting it or by reason of his not being traceable, the society shall keep the amount in deposit by opening a 
separate account in his name in the society# On the making of such deposit; the amount payable to him under the 
compromise or arrangement shaU be deemed to have been paid to the extent of the depok The creditor or anv 
person claiming through him shaU thereafter be entitled to claim only the amount so deposited. ^ 

(5) A compromise or an arrangement in respect of a society and its creditors confirmed by the Begisfcrar 
under section 42-B, shall cease to be in force as soon as the whole amount of the liability determined themuuder 
has or 18 deemed to have teen paid, whether under the provisions of this section or otherwise, notwithstand- 
ing that the period originaUy stipulated for the discharge of such liability has not expired. 

(6) ^ After such compromise or arrangemeni has ceased to be in force no farther claim shall remain against 

the society, or against any property movable or immovable which it may acquire thereafter, in respect of the 
^hiliry which h«d been the subject of the compromise or arrangement and the society shaU be free to conduct its 
business as a normally functioning society.” * wuuuuuii im 

—•0. P. and Berar Act X of 1945, S. 5. [17-9-1945.] 


Buies, 

43. (1) The “[Provincial Government] may, for the whole or any part of the Province 
B»ies. Md for ^y registered society or class of such societies, make rules'* to carry out the 
purposes of this Act. ' " 


SECTION 43 ^ Synopsis 

1. Scope. 

2. Sub-section (2) (1> “Dispute touching the 
business of a society.** 

3. Decisions bearing on rules framed under sub- 
section (2), cl. (i). 


4, *Other rules, 

5. Rule and bye-law. 

1. Scope. — [1] The limits within which the rule- 
making powers of the Provincial Government could be 
exercsised are contained in sub'S (1) of S. 43. Sub-seo- 
tion <2) simply sets out by way of illastration certain 
matters on which rules are considered desirable. It does 



[S. 431 


[THE] CO-OPERATIVE SOCIETIES ACT, 1012 


218S 


(2) In particular and without prejudice to the generality of the foregoing power, such rules 
may — 

(a) subject to the provisions of section 6, prescribe the maximum number of shares or portion 
of the capital of a society which may be held by a member ; 

(b) prescribe the forms to be used and the conditions to be complied with in the making of 
applications for the registration of a society and the procedure in the matter of such 
applications ; 

(o) prescribe the matters in respect of which a society may or shall make by-laws and for 
the procedure to be followed in making, altering and abrogating by-laws, and the condi- 
tions to be satisfied prior to such making, alteration or abrogation ; 

(d) prescribe the conditions io he complied with by persons applying for admission or 
admitted as members, and provide for the election and admission of members, and the 
payment to be made and the interest to be actjuired before the exercise of the right of 
membership ; 

(ej regulate the manner in which funds may be raised by means of shares or debentures or 
otherwise ; 

f f) provide for general meetings of the members and for the procedure at such meetings and 
the powers to be exercised by such meetings ; 

( g) provide for the appointment, suspension and removal of the members of the committee 
and other oflGicers, and for the procedure at meetings of the committee, and for the 
powers to be exercised and the duties to be performed by the committee and other 
officers ; 


Section 43 (contd.) 

not, in any way, limit the powers given by sub* 3. (1) and 
the items mentioned in sub-s* (2) do not exhaust the 
list of matters on which rules might be framed by the 
Provincial Government. (Vol 25) 1938 Cal 394 (398) : 
I L R (1938) 2 Cal 144 © (Vol 25) 1938 Cal 827 (332, 
333) : I L R (1938) 2 Cal 103 (DB), 

2. Sub-section (2) (1) — “Dispute touching the 
business of a society.**— .[1] The disputed liability of 
a member to repay money due to a co-operative society 
is a dispute touching the business of the society. (Vol 23) 
1936 Pat 225 (226) ; 14 Pat 292 (DB), 

[2] Dispute between A, B and C members of society, 
relating to money alleged to have been borrowed by A 
from society but in reality misappropriated by B and G 
— Dispute held was concerning business of society. 
(Vol 23) 1936 Lab 786 (787). 

[3] Dispute between member, officer and society 
regarding money entrusted to officer for purchase of 
articles is within sub-s. (2) (1). (Vol 10) 1923 Mad 481 
(482) (DB). 

[4] The expression 'touching the business of the 
society* includes disputes arising out of particular trans- 
actions and disputes between members and officers. 
The words of S. 43 are very general and do not merely 
refer to a dispute r^arding the internal management of 
the affairs of a society or disputes in regard to the 
principles which would regulate the conduct of business. 
(Vol 10) 1923 Mad 481 (482) (DB). 

[53 “Business’* is not confined to money business 
and includes election of officers. (Vol 12] 1925 All 356 
(358) : 47 All 374 (DB). 

[6] Dispute within clause (1) cannot be limited to 
dispute concerning the internal management of the 
society. Where the principal business of a society is to 
finance its members, a dispute concerning the financial 
obligations of its members to the society would be a 
dispute concerning the business of the society. (Vol 26) 
1938 Cal 327 (333) : I L R (1938) 2 Cal 103 (DB). 

[7] Where a co-operative society has considered its 
treasurer to be responsible for embezzlement of money 
deposited with it by a person and the treasurer has « 
throughout contended that he was not concerned with 


the alleged embezzlement, there is clearly a dispute 
between the treasurer and the society regarding question 
of embezzlement of money and hence the dispute can 
be referred to arbitration. (Vol 26) 1939 Lah 801 (302). 

[8] A suit for a declaration that the constitution of 
the board of management of a co-operative society was 
illegal, that it had no authority to function or to call 
an extra-ordinary general meeting of the share-holders, 
and that the resolution passed at the meeting thus con- 
vened was itself ultra mres is not a dispute between a 
member and the committee touching the business of the 
society. (Vol 25} 1938 Cal 394 (396, 897) : X D E (1938) 
2 Gal 144, 

[9] Under clause (I), the dispute referred to the 
Registrar must be dispute between the members of the 
society and the committee. (Vol 29) 1942 Cal 290 (291) : 
I L R (1941) 2 Cal 661. 

[10] Mere willingness of the debtor to discharge his 
debt does not mean that there is no dispute. The dis- 
pute arises when the demand made for the payment is 
not immediately met and cannot be recovered without 
recourse to law. (Vol 33) 1946 Nag 16 (18) : I D B 
(1945) Nag 67 (DB). 

3. Decisions bearing on rules framed under 
sub-section (2), clause (1). — [1] The purpose of the ' 
Legislature as embodied in cl. (1) of S. 43 (2), Co- 
operative Societies Act, clearly is that when the Regis- 
trar gives directions for “arbitration**, the parlies would 
have no right to have recourse to any alternative pro- 
ceeding. The words “arbitration** and “award** in 
S. 43 (2), cl. (l)have been used merely to signify a special 
tribunal and the order of a special tribunal, as contra- 
distinguished from a civil Court and the decree of civil 
Court respectively. That special tribunal may or may 
not in all respects, or substantially conform to the 
characteristics of an arbitration tribunal strictly so- 
called. The conferment of a right of appeal from the 
decision of such a tribunal does not involve any in- 
herent inconBisteney, If, it is within the objects of the 
Act to set up a special tribunal for the decision of 
disputes, the power to create such a tribunal includes 
the power to set up an appellate authority, which would 
create more confidence and a greater sense of security 



2184 


[THE] CC-OPEEATIVE SOCIETIES ACT, 1912 


C&4 43] 


fJi j prescribe the accounts and books to be kept by a society and provide for the audit of 
such accounts and the charges, if any, to be made for such audit, and for the periodical 
publication of a balance-sheet showing the assets and liabilities of a society ; 
fi) prescribe the returns to be submitted by a society to the Registrar and provide for the 
persons by whom and the form in which such returns shall be submitted ; 

{ j ) provide for the persons by whom and the form in which copies of entries in books of 
societies may be certified ; 

(k) provide for the formation and maintenance of a register of members and, where the 
liability of the members is limited by shares, of a register of shares ; 

(l) provide that any dispute touching the business of a society between members or past 

members of the society or persons claiming through a member or past member or 
between a member or past member or persons so claiming and the committee or any 
officer shall be referred to the Registrar for decision or, if he so directs, to arbitration, 
and prescribe the mode of appointing an arbitrator or arbitrators and the procedure to 
be followed in proceedings before the Registrar or such arbitrator or arbitrators, and the 
enforcement of the decisions of the Registrar or the awards of arbitrators ; 
fm) provide for the withdrawal and expulsion of members and for the payments, if any, to 
be made to members who withdraw or are expelled. and for the liabilities of past 
members ; 

f' n) provide for the mode in which the value of a deceased member’s interest shall be ascer- 
tained, and for the nomination of a person to whom such interest may bo paid or 
transferred ; 

(o) prescribe the payments to be made and the conditions to be complied with by members 
applying for loans, the period for w’'hich loans may be made, and the amount which may 
be lent, to an individual member ; 

( p) provide for the formation and maintenance of reserve funds, and the objects to whicii 
such funds may be applied, and for the investment of any funds under the control of the 
society ; 

(q) prescribe the extent to which a society may limit the number of its members ; 

frj prescribe the conditions under which profits may be distributed to the members of a 
society with unlimited liability and the maximum rate of dividend which may be paid 
by societies ; 

fsj subject to the provisions of section 89, determine in what cases an appeal shall lie from 
the orders of the Registrar, and prescribe the procedure to be followed in presenting and 
disposing of such appeals ; and 

(0 prescribe the procedure to be followed by a liquidator appointed under section 42, and 
the oases in which an appeal shall lie from the order of such liquidator* 
fS) The [Provincial Government] may delegate, subject to such conditions, if any, as it 
thinks fit, all or any of its powers to make rules under this section to any authority specified in 
the order of delegation. 

* The power to make rules conferred by this section is subject to the condition of the rules 
being made after previous publication. 

(5) All rules made under this section shall be published in the ® [Official Gazette], and on 
such publication shall have effect as if enacted in this Act. 

[a] Substituted by A, 0. for **Iioeal Government.*’ [b] For rules, see diSerent local Hules and Orders, 
[c] Substituted by A. 0, for ‘‘local official Gazette.” 


Section 43 (contdj 

in tbe disputants. Clause (s) of S. 43 (2) is not the only 
provision giving rule-making power to set up a tribunal 
pf appeal. As tb© Provincial Government has been 
given power to create by rules a special tribunal to 
decide disputes of the nature and between the parties 
mentioned in S. 43 (2), cl. (1), the jurisdiction of such 
special tribunal would be exclusive. Clause (1) gives 
that indication when it says that the Registrar, if he so 
chooses, may direct that the dispute shall be referred 
to arbitration. (Vol 25) 1988 Cal 327 (334) : I L B 
(1938) 2 Cal 103 (DB). 


(A) Bengal Buies, 

[2] As to settlement of disputes touching the busi- 
ness pf a co-operative society registered in the Province 
of Bengal, now see the Bengal Oo-opefatlve Societies Act, 
1940, Ss. 86 to 88 and S. 140 (2) (Ivii). The following 
cases were decided under the Rules framed by the Bengal 
Provincial Government under S, 43, Co-operative Socie- 
ties Act, 1912. 

[3] In tbe case of a mortgage in favour of the 
society, the award made by the Registrar can in no 
sense be a mortgage decree. The Registrar has no 
power to decide disputed claims of priority or to make 



ts. 48] 


[THE] OO-OPEBATIVE SOOIBIIES ACT, 1912 


2105 


Section 4S(contd.) 

n decision which in any way afieota the rights ol other 
persons interested either in the mortgage security or in 
the equity of redemption. (Vol 29) 1942 Cal 290 (291) : 
I L E (1941) 2 Cal 551. 

[4] Court can entertain suit to have award declared 
invalid when reference to arbitrator itself is questioned. 
(Vol 21) 1934 Cal 23 (24) : 60 Cal 1207 (DB). 

[5] Where a dispute, which cannot be referred to 
arbitration, is referr^ to arbitration and no objection 
is taken before the arbitrator or the Eegistrar in appeal, 
the objection cannot be taken in revision against exe- 
cution. (1936) 163 Ind Cas 591 (591) (Cal). 

[6] The decision of the arbitrator may be wrong in 
fact or in law, but that is not a ground which would 
entitle the civil Courts to interfere in the matter. 
(Vol 27) 1940 Cal 198 (202) : I L E (1940) 1 Cal 82 
(DB) © (Vol 27) 1940 Cal 162 (163) © (1936) 164 
Ind Cas 802 (804) (Cal). (Civil Court cannot alter award 
nnder S. 151, Civil P. 0., even if it is anomalous or 
erroneous.) ® (1934) 60 Cal L Jour 572 (575) (DB). 

[7] The machinery and the procedure indicated by 
the provisions of B. 20 are totally inconsistent with the 
provisions contained in Chap. 2 of the Arbitration Act. 
Consequently the civil Court has no jurisdiction to 
e.ppoint an arbitrator in a proceeding under E. 20 nor 
can it remove an arbitrator. (Vol 30) 1943 Cal 255 (256): 
I la E (1943) 2 Gal 431 (DB). 

[8] In the ease of an award made under E. 22, the 
date of the award should be regarded as the date on 
which such award is officially communicated to the per- 
son or persona affected thereby and not the date of the 
decision of the arbitrator. An execution application 
filed within three years of the date on which award is 
communicated to the party will be within time. (Vol 28) 
1941 Cal 152 (153) ; I L E (1940) 2 Gal 460. 

[9] Article 178, Limitation Act, does not apply to 
the execution of the award under 11, 22. (1936) 163 
Ind Cas 591 (591) (Cal) * (Vol 30) 1943 Cal 255 (260): 

I L E (1943) 2 Cal 431 (DB). 

[10] 'An award given by an arbitrator under B. 22 
need not be stamped. (Vol 20) 1933 Gal 695 (696) ; 60 
Cal 906 (DB), 

[11] Eule 22 (1) is not confined to such disputes as 
are referable to membership only, but covers all disputes 
between a society and a member. Hence a dispute 
arising from a transaction entered into by two members 
as brokers is referable to arbitration. (Vol 20) 1933 Cal 
267 (268) (DB). 

[12] A dispute regarding a loan taken by a past 
member of a society from the Co-operative Bank, being 
a dispute between a past member and a committee 
within K. 22 (1), cannot be referred to arbitration but 
should be referred to the Eegistrar. (1936) 163 Ind Cas 
591 (591) (Cal). 

[13] The whole scheme of the provisions of E. 22, 
sub-rr. (1) to (7) is to oust the jurisdiction of the civil 
Court throughout the arbitration proceedings. (VOl 30) 
1943 Cal 256 (266) : I L E (1943) 2 Cal 431 (DB). 

[14] Suit for declaration that constitution of board 
of management of society is illegal and that it could 
not function or call extra-ordinary general meeting of 
share-holders and that resolution passed in such meet- 
ing is ziltra vires is within jurisdiction of civil Court. 
(Vol 25) 1938 Cal 394 (396, 397) : I L E (1938) 2 Cal 
144 ^ (Vol 19) 1932 Cal 317 (319) : 59 Cal 1165 (DB). 

[15] In giving, by sub*r. (6) of E. 22, a finality to 
the decision of the special tribunal, the Provincial 
Government did not transgress its powers, but carried 
out the implications of cl. (1) as well as of general law. 
Sub-rules (2), (5) and (6) of E. 22 framed under 
S. 43 (1) are therefore not zilira vires and a Eegistrar 
has power to appoint a single arbitrator to decide a 


dispute filed before him, (Vol 25) 1938 Cal 327 (384) : 
ILK (1938) 2 Cal 103 (DB) ^ (Vol 27) 1940 Cal 198 
(2ci) : I L R (1940) 1 Cal 82 (DB) © (Vol 27) 1940 Cal 
162 (163). 

[16] If the award is without jurisdiction, the civil 
Court can certainly declare it to be a nullity. Even if 
the arbitrator was validly appointed, the award can 
still be a nullity, if there was violation of the rules 
regulating the arbitration in matters of substance. Not 
only a proper appointment of the arbitrator in accord- 
ance with the rules is essential for creating jurisdiction 
in the arbitrator but the fundamental rules attaching 
restraint to the exercise of authority by the arbitrator 
are equally mandatory and a violation of them would 
nullify the award. (Vol 27) 1940 Cal 198 (201) : I L E 
(1940) 1 Cal 82 (DB), 

[17] Eule 22 (6) framed under S. 43 of the Co- 
operative Societies Act is not meant to take away the 
jurisdiction of the executing Court to enquire into the 
competency of an award made under the provisions of 
the section, on the ground of jurisdiction. (Vol 20) 1933 
Cal 267 (268) (DB). 

[18] A contracting debt from Co-operative Bank — 
Inspector of Co-operative Societies standing as surety — 
Debt not paid— -Bank filing dispute and Inspector for- 
warding same to Assistant Eegistrar recommending 
arbitration — Inspector later on challenging award and 
arbitrator’s jurisdiction by instituting suit : Held that 
Inspector had brought himself within scope of B. 22 
and, therefore, his suit, which was brought when Bank’s 
claim was barred by limitation, was barred under R, 22 
(6). (1937) 65 Cal L Jour 206 (209). 

[19] An award given by an arbitrator under E. 22 
has the force of a decree and before it can be enforced 
as a decree it is not necessary to file it in Court as in 
the case of awards by arbitrators appointed by the con- 
tract of parties, (Vol 20) 1933 Cal 695 (696) : 60 Cal 
906 (DB) © (1936) 163 Ind Cas 591 (591) (Cal). 

(BJ Bihar Buies, 

[20] The following case was decided with reference 
to S. 49 of the Bihar and Orissa Co-operative Societies 
Act, 1935. (Vol 26) 1939 Pat 500 (501) (D B). (De- 
pute referred to Eegistrar for award — Registrar functions 
as civil Court and does not act withoqji ji;riadic1£ioH in 
deciding whether dispute is time-barred or not.) 

[21] As to settlement of disputes touching the busi- 
ness of a co-operative society ’registered in the Province 
of Bihar and Orissa, now see the Bihar and Orissa. Co- 
operative Societies Act, 1986, sections 48, 49 and 66 (2) 
(XXVI), (XXVII). See also the following oases : 

[22] The disputed liability of a member to repay 
money due to a co-operative society is covered by B, 12 
(1) and hence an award by the Registrar against such 
member is not without jurisdiction. (Vol 23) 1936 Pat 
225 (226) : 14 Pat 292 (D B). 

[23] Under R. 12 of the rules framed under S. 43 
of the Co-operative Societies Act, it is only members and 
persons claiming through members against whom the 
Registrar can pronounce a decision which can be exe- 
cuted as a civil Court decree. The society must enforce 
in the regular course any claim which it may have 
against outsiders. The decision of the Registrar so far 
as it affects a non-member is a nullity as being made 
without jurisdiction. This question must be considered 
by^the Court executing the decision if it is raised by the 
person affected. (Vol 21) 1934 Pat 145 (146) (D B). 

[24] The co-operative society has complete power to 
refer any matter in dispute between them and the estate 
of a deceased member to the arbitration of the Registrar. 
But there is no power in the Registrar of Co-operative 
Societies to compel strangers to appear before him un- 
less they are sued as representing the estate of a 
deceased member. So, if the Registrar passes an award 
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Section 43 (coM,) 

against the 6on$ of a deceased member personally, the 
civil Court has complete jurisdiction to set aside the 
award. (Vol 12) 1925 Pat 676 (575, 576) (D B). 

(C) Bombay Buies, 

[26] Eor the settlement of a dispute touching the 
business of a co-operative society registered in the Pro* 
vinee of Bombay, now see the Bombay Co-operative 
Societies Act, 1925, Ss. 54 to 59 and S. 71 (2) (u) and 
(cc). See also the following cases : 

[26] An application to execute an award falls within 
S. S, Limitation Act and hence it is subject to the law 
of limitation. Application to enforce award is not step- 
in-aid. (Vol 25) 19S8 Bom 424 (425) (D B). 

[27] Award — Certificate of Registrar on award — 
Darkhast proceedings filed within three years of certi- 
ficate are not barred — Whether award is decree of civil 
Court doubted. (Vol 23) 1936 Bom 396 (397) (D B). 

[28] Awards under the Bombay Act are executable 
as decrees of civil Court. They are effective from the 
date on which they are made. An application to execute 
an award made under the provisions of the Bombay 
Act is not a “proceeding arising out of a suit” within 
the meaning of these words in S. 3, Civil P, C., (Second 
Amendment) Act, 1937 (9 of 1937). (Vol 27) 1940 Sind 
147 (147,148, 150). 

[29] Rules 31 and 34 provide that awards are to be 
enforced as decrees — Court having power to execute 
them can transfer them for execution, (Vol 9) 1922 
Bom 377 (877) : 46 Bom 130 (D B). 

[30] In a dispute between the society and a member, 
if the member dies, the arbitrators can decide for the 
purposes of continuing proceedings as to who the legal 
representatives of the deceased are. If decision is wrong 
an appeal lies to the Registrar and the civil Courts have 
no junsdiction in the matter. (Vol 13) 1926 Bom 352 
(353) (DB). 


(D) 0. P. and Berar Buies, 

[31] Under the Co-operative Societies Act and the 
rufes and regulations thereunder, the Registrar has 
clearly the power to pass an award not only against 
society but also its members individually. He can pass 
rwo awards one against the society in favour of the 
bank and another against each member of the society 
in favour of the society. But where he does not pass 
two^ distinct awards but a consolidated award both 
against the society and its members and mentions the 
names of all the members of the society, it can bear the 
interpretation that the award is both against the society 
and the members. It may be irregular in form but that 
would not invalidate the award. There is a presump- 
tion that the award was made against both the society 
and its individual members in accordance with the 
usual preliminary formalities and if it is not objected to 
by the judgment-debtor at any time, the sale held there- 
under cannot become void. (Vol 30} 1943 Nau 7 (8 91 • 
I L R (1942) Nag 885. 

I8ee also (Vol 25) 1938 Nag 434 (436) : I L E (1938) 
Nag 604 (D B).] ' 

[32] Under R, 26, a dispute touching the business 
of the society between its member and its treasurer, 
who is an officer of the bank under S. 2 (d) must be re- 
fgered to the Registrar who has jurisdiction to decide it. 
(Vol 33) 1946 Nag 16 (18, 19) : ILB (1945) Nag 677 (DB). 

[33] The expression “the business of a co-operative 
^tety” occurring in S. 26 is not restricted to the 
dealing with the members of the society only but in- 
cludes business which the co-operative society is, under 
the law, empowered to transact. Hence the safe deposit 
of the fund of a society being essential to enable the 
society to command resources to grant loans to its 
members at any time, the investment or deposit of its 
xonds cannot be isolated from the general business of 


the society. (Vol 33) 1946 Nag 16 (19) : I L E (1945) 
Nag 677 (D B). 

[34] 0. P. Government, R.26 — Joint family members 
in corporate capacity becoming treasurers of society — • 
Liability undertaken as treasurers can be treat^ as 
domestic dispute and Registrar has jurisdiction to decide 
dispute (Vol 33) 1946 Nag 16 (19, 20) ; ILR (1945) 
Nag 677 (DB). 

[35J Award can be enforced as a decree or in the 
manner prescribed for recovery of land revenue. (Vol 
32) 1946 Nag 281 (282, 283) : I L R (1945) Nag 661. 

[36] Appheation under R. 33 for enforcement as in 
the manner for recovery ef land revenue — Subsequent 
attachment and sale under S. 128 (g), T. P. Act-Trans- 
feree is not affected by doctrine of hs pendens, (Vol 32) 
1945 Nag 281 (282, 283) : ILE (1945) Nag 651, 

[87] Rule 33 of the rules made by 0, P, Government 
under S 43 does not say that an award by tbe Regis- 
trar is a decree. The rule, therefore, recognises that the 
award, decision or order of the Registrar is not a decree. 
There is a vast difference between an award being 
deemed to be a decree and an award being executable 
as a decree, (Vol 28) 1941 Nag 243 (244) : I L B (1942> 
Nag 636. 

[38] Rule 33 prescribes that any sum falling due 
under an award shall on a certificate signed by the 
Registrar be recovered by the Deputy Commissioner as 
an arrear of land revenue. The award cannot be called! 
in question in the revenue Court. But where there is an 
error patent on the face of the certificate, the Revenue 
Officer is justified in refraining from executing it and in 
referring it back to the Registrar. (*39) 1939 Nag L 
Jour 406 (407, 408). 

(E) Madras Buies, 

[39] As to the settlement of disputes touching tha 
business of a co-operative society registered in the 
Presidency of Madras, now see the Madras Co-operative 
Societies Act, 1932, Ss. 51 and 65 (2) (o). See also the 
following decisions ; 

[40] Whether the Registrar of Co-operative Societies 
is empowered to pass a mortgage decree or not, when 
such a decree has been passed and it Is sought to be 
executed, the executing Court cannot refuse to execute 
the decree; nor could it amend it in any way as it can- 
not be said that the decree is in such oases on the face 
of it passed without jurisdiotioa, (Vol 21) 1934 Mad 
40 (44) : 57 Mad 426. 

[41] The Registrar of Co-operative Societies acting 
under B. 14 is a Court for the purposes of S. 62, T# P. 
Act. At any rate, where once the award made by him 
has been put before a competent civil Court in execu- 
tion and the Court directs the sale of mortgaged pro- 
perty, any purchase during such proceedings will be- 
subject to the rule of lis pendens, (Vol 21) 1934 Mad 
40(42); 67 Mad 426, 

[42] Assistant Registrar acting under S. 14 is ‘Court*' 
within the meaning of S. 196, Criminal P. 0. (Vol 17) 
1930 Mad 869 (870) : 32 Cri L Jour 219, 

[43] The second sentence of sub-r, (1) of R. 14 of 
Madras Rules, is not beyond the rule-making powers 
granted by S. 43. (Vol 15) 1928 Mad 210 (210). 

[44] Debt due from one society to another — One of 
them preferring claim before Registrar— This reference 
to the Registrar constitutes “dispute** under B. 14 (2) 
to vest jurisdiction in the Rej?istrar or Deputy Registrar. 
(*82) 1932 Mad W N 18 (20, 22) (DB). 

[45] Bye-laws providing that president represents 
society in legal^ proceedings — President given opport- 
unity of appearing and being heard-— President deli- 
berately evading opportunity —Rule 14 (4) is satisfied 
and there is no ground for writ of certiorari, (*82) 1932 
Mad W N 18 (21) (DB), 
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Section 43 (cmitd,) 

[46] A Collector acting under B. 14 (5) oi the rules 
made under the Co-operative Societies Act, is not a 
Court and an application made to him for execution of 
a decision of the Registrar of Co-operative Societies is 
not an application to a Court so as to save limitation 
under Art. 182 (5), Limitation Act. (Vol 23) 1936 Mad 
150 (151) : 59 Mad 257. 

[47] An award under the Co-operative Societies Act 
when it is filed in a Civil Court under E. 15 (7) (e), 
attracts -all the provisions of the Civil P. 0., in the 
matter of execution. If it attracts all the provisions of 
the Code with regard to execution, it must of necessity 
attract the provisions of the Limitation Act which apply 
to the execution of decrees. The award, when it is filed 
has to be executed as a decree of the Court and in efieet 
it becomes a decree of the Court. The provisions of 
S. 48, Civil P. 0., must therefore, apply. Section 48 
provides that a decree shall run for a period of twelve 
years, provided, of course, that steps in execution are 
taken at Intervals of not more than three years as re- 
quired by Art. 182, Limitation Act. If, S. 48 applies, it 
follows that the appropriate Article is 182 and not 
Art. 181. If Art. 182 does not apply but Art. 181 does, 
there would be a conflict as Art. 181 fixes a period of 
three years and S. 48, a period of twelve years. (Vol 27) 
1940 Mad 635 (635) : I L E (1940) Mad 649 (DB). ((Vol 
24) 1937 Mad 81, Overruled). 

(F) 27. TV. F, P, BuUs. 

[48] No procedure is provided in B. 18 for conduct- 
ing the inquiry either by the Begistrar or by the arbi- 
trator for the appointment of a guardian for the minor 
debtor. It would, therefore, be unsafe to rely on the 
appointment of a guardian by a Begistrar in the sum- 
mary proceeding and to extend it to the execution of a 
payment order in a Civil Court, which should, by its 
very nature, be governed by the Civil P. 0. Hence it 
would be just that whenever an executing Court is 
approached to carry out the payment order of the 
Begistrar and there are minors in the case, the execu- 
tion Judge should act under 0. 82, Civil P. C., and 
appoint a proper person to protect the interests of the 
minors concerned. (Vol 32) 1945 Pesh 39 (41) (DB). 

(G) Punjab Buies* 

[49] Where it is alleged that an award made under 
the Co-operative Societies Act was made without juris- 
diotion or was not Within the terms of the Act, it is 
open to the person aggrieved to bring a suit to that 
enect but such objections cannot be taken in execution 
proceedings held in pursuance of the award, the objec- 
tor’s remedy being an appeal to the Begistrar. (Vol 26) 
1939 Lah 40 (40)®'{Vol 23) 1936 Lah 901 (903) : I L B 
(1937) Lah 92 (DB). 

[50] The rules framed under S. 43 of the Co-operative 
Societies Act must be read together and then it becomes 
clear that the intention was to make all awards appeal- 
able and the use of the singular word in one sub-rule 
and the plural in another is due to unskilful drafting 
only. (Vol 24) 1937 Lah 678 (675) (DB). 

[61] Death of person before institution of proceed- 
ings relating to award— Award against him — Execution 
— Execution application dismissed — On appeal, execu- 
tion ordered to continue — Bevision is maintainable. 
(Vol 24) 1937 Lah 63 (64). 

[52] Awards transferred to Civil Court for execution. 
Decree held to be fully satisfied — No dispute remains 
outstanding and matter cannot be referred to the 
Begistrar again — Bemedy of the bank if not satisfied 
with the order of the executing Court is to appeal there- 
ftom— Suit for a declaration in civil Court that the sub- 
sequent arbitration proceedings taken and the award 
therein are ineffectual is entertainable, (Vol 22) 1935 


Lah 631 (632) © (Vol 23) 1936 Lah 901 (903) ; I L B 
(1937) Lah 92 (DB). 

[53] The mere fact that the minor was not properly 
represented, before the arbitrator, does not give suffi- 
cient ground to Civil Courts to entertain a suit for de- 
claration that the award was not binding on the minor. 
(Vol 20) 1933 Lah 376 (377). 

[54] An award against the representative of a deceased 
debtor affects only the estate of the deceased in the 
hands of the representative and not the representative 
personally. (Vol 20) 1933 Lah 376 (377). 

[65] A dispute between a committee of a Co-opera- 
tive Credit Union and its officer cannot be referred to 
the Begistrar. Award, if made, is a nullity. (Vol 19) 
1932 Lah 63 (54) (DB). 

[56] In cases of dispute between a society and a 
member no action lies in Civil Court. (Vol 11) 1924 
Lah 418 (420) (DB) ®(Vol 24) 1937 Lah 268 (269)«i{Yol 
22) 1935 Lah 947 (948)®.(Vol 13) 1926 Lah 547 <547), 

[57] An award granted under the Act is to be executed 
in the same manner as a decree of a civil Court. (Vol 
24) 1937 Lah 63 (64). 

(E) U* P* Buies* 

[68] Member owing money to co-operative society- 
dying — Dispute whether certain person represented de- 
ceased referred to arbitration — Arbitrator held had no 
jurisdiction to pass personal decree against such person 
and suit by such person for declaration that property 
was not liable to attachment in execution of such decree 
was not barred by S. 233 (m), U. P. Land Bevenue Act. 
(Vol 27) 1940 All 482 (484). 

[69] Where dispute referred to arbitration is still 
pending, a fresh reference to another arbitrator is not 
competent and must be regarded as of no legal effect 
upon the rights of the parties. (Vol 28) 1941 Oudh 316 
(319) : 16 Luck 058 (DB). 

[60] A reference to arbitration under the provisions 
of the second schedule of the C. P. Code, is entirely dis- 
tinct from the procedure contemplated by R. 20 of the 
Rules. (Vol 12) 1925 All 356 (358) ; 47 All 874 pB). 

[61] The provisions of B. 20 (7) (i) (ii) and (iii) refer 
merely to defects of the procedure and do not invalidate 
an award by reason of such defects or irregularities. 
Even if an award is invalid on the ground that it was 
antedated or had been made after the expiration of the 
time fixed for making the award or because it was 
inoperative on the ground of certain procedural defects 
and irregularities, the proper course for setting it aside 
is by means of an appeal to the Assistant Registrar 
under R. 20 (12) (i). (Vol 28) 1941 Oudh 315 (318) : 16 
Luck 668 (DB), 

[62] The bar of jurisdiction of a Civil Court created 
by B. 20 (12) (il) is not absolute but limited only, A 
civil Court is perfectly competent to entertain a suit in 
all cases where it can be shown that the act of the 
authorities of the Co-operative Societies is not within 
the scope of the Act or is otherwise without jurisdiction. 
(Vol 28) 1941 Oudh 315 (321) : 16 Luck 658 (DB). 

4. Other rules. — [1] Bales framed under 8.43 of 
the Act are not ultra vires merely because they deprive 
a mortgagor of his right to a period of six months to 
pay up the mortgage decree. (Vol 20) 1933 Nag 211 
(213) (DB). 

[2] Buie 25— Failure to give intimation of loan over 
Rs. 1000 by society to Registrar as provided by Buie 26' 
does not invalidate loan, (Vol32)1945Oal350,(354)(DB}. 

[3] Rule 26 (c)— This rule restricts the powers given 
by S. 32, Civil P. 0., to those given in the sub-rule. 
Hence in whatever capacity a person may have been 
summoned, the liquidator has no power either to ask 
for security or to impose a sentence of imprisonment or 
fine for his failure to furmsh security. (Vol 26) 1989 Labu 
357 (358) : ILR (1939) Lah 192 : 40 Cri L Jour 791. 
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Miscellaneous. 

M. (1) All sums due from a registered society or from an officer or member or past member 
Recovery of sums due to of a registered society as such to the Government, including any costs 
•Government, awarded to the Government under section 87, may be recovered in the 

same manner as arrears of land-revenue. 

(2) Sums due from a registered society to Government and recoverable under sub-section (1) 
may be recovered, firstly, from the property of the society; secondly, in the case of a society of 
which the liability of the members is limited, from the members subject to the limit of their liability 
and, thirdly in the case of other societies, from the members. 

48, Notwithstanding anything contained in this Act, the '^[Provincial Government] may, by 
Power to exempt societies special order in each case and subject to such conditions, if any, as it 

frorn conditions as toregis- ] 3 iay impose, exempt any society from any of the requirements of this 
Act as to registration. 

[a] Substituted by A, 0. for “Local Government*’. 

46 . The ^[Provincial Government] may, by general or special order, exempt any registered 
Power ^ to exempt regis- society from any of the provisions of this Act or may direct that 

tered societies from provi- guch provisions shall apply to such society with such modifications as 
34 W 13 Of tU Act. may Jje specified in the order. 

[a] Substituted by A. 0. for “Local Government”, 

47 . ( 1 ) No person other than a registered society shall trade or carry on business under any 
Prohibition of the use of name or title of which the word “co-operative” is part without the 

the word ''co-operative*\ sanction of the '^[Provincial Government]: 

Provided that nothing in this section shall apply to the use by any person or his successor in 
interest of any name or title under which he traded or carried on business at the date on which this 
Act comes into operation. 

(2J Whoever contravenes the provisions of this section shall be punishable with fine which 
may extend to fifty rupees, and in the case of a continuing offence with further fine of five rupees 
for each day on which the offence is continued after conviction therefor, 

[a] Substituted by A, 0. for “Local Government*** 

Indian Companies Act, 48 . The provisions of the “Indian Companies Act, 1882, shall not 
18S2, not to apply. apply to registered societies. 

[a] See now the Indian Companies Act, 1913 (7 [VIE] of 1913), 

49 . Every society now existing which has been registered under the Oo-operative Credit 
Saving of existing Societies Act, 1904, shall be deemed to be registered under this Act, and its 

societies, by-laws shall, so far as the same are not inconsistent with the express 

provisions of this Act, continue in force until altered or rescinded. 


Section 43 (cmitd,) 

[4] Rule 28 (3) refers to the auditor’s report and not 
to his oral evidence. (Yol 25) 1938 Cal 394 (898) : ILR 
(1938) 2 Cal 144. 

[5] Rule 137 (i) (U. P.) — ^Rule 137 merely provides 
summary procedure for realisation of money — It does 
not invest debt due to co-operative bank with character 
of land revenue due to the Crown. Bank cannot claim 
substantive right of priority by reason of R. 137 d). 
(Vol 27) 1940 All 188 (189) : I L R (1940) All 181(DB). 

5. Rule and bye-law. — [1] Ordinarily a rule, 
which is as elective as a section of the Act, must be 
followed in preference to a bye-law if there is a conflict 
between the two, (Vol 26) 1938 Lab 8 (10) (DB). 

Section 44— Note 1 

[1] Decree against society cannot be executed against 
members before winding up. (Vol 21) 1934 Mad 181 
(182) (DB), 

[2] Reading S 44 with S. 128 of 0. P. Land Revenue 
Act, an Agriculturist’s house is not exempt from being 
sold for debt to society. (Yol 14) 1927 Nag 217 (218): 23 
Nag L R 66. 

‘ [3] Composite award passed by the Registrar against 
the Society and its members is not void — Award not 
challenged by the judgment-debtor — Sale under the 


award which followed it is not void and ineffective. 
(Vol 30) 1943 Nag 7 (8, 9) : ILR (1942) Nag 685. 

[4] According to the strict meaning of the words “in 
the same manner as arrears of land revenue’’ a Revenue 
Officer cannot proceed under Ss. 46 and the following of 
the Burma Land and Revenue Act, against any land 
belonging to the defaulter, unless the amount due from 
him 18 due on account of the land sought to be sold. 
(Case under S. 51, Burma Co-operative Societies Act, 
1927). (Yol 27) 1940 Rang 240 (242) : 1940 Rang L B 
230. 

[5] Sale proceeds in the hands of the Collector are not 
liable to attachment at the instance of other creditor — 
Principle of S 73, Civil P. 0., cannot apply. (Case 
under S. 69 (b), Bombay Co-operative Societies Act, 
1925). (Vol 26) 1938 Sind 157 (169, 160) : I L R (1939) 
Kar 104, 

Section 49— Note 1 

[1] Bye-law framed under old Act 10 of 1904 giving 
rights and imposing liabilities of deceased member on 
successor-in-interest who Is elected as member of 
society is not ultra vires not being inconsistent with 
express provision of the new Act — Person so elected 
must pay debts of deceased though exceeding assets left 
by Mm. (Vol 2) 1915 Oudh 16 (16) : 16 Oudh Gas 167. 
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50. [Repeal] Bepealed by the Second Bepealing and Amending Act 1914 (17 [XVII] of 
19U), S.SandSch. IL 


ITHE INDIAN] COPYRIGHT ACT, 1914. 
(ACT III of 1914). 

CONTENTS. 

CHAPTER 1. Sections 


Peeliminaey. 

Sections. 

1. Short title and extent. 

2. Definitions, 

CHAPTER IL 

CONSTBUCTION AND MODIFICATION 
OP THE OOPYEIGHT ACT. 

8. Application of Copyright Act to British 
India with adaptations. 

4. Modification of copyright as regards trans- 
lation of works first published in British 
India. 

o. Musical works made by resident of, or first 
• published in, British India. 

6. Importation of copies. 


9. Punishment on second conviction. 

10. Power of Court to dispose of infringing copies 

or plates for purpose of making Infringing 
copies. 

11. Cognizance of offences. 

12. Saving in case of infringement by construc- 

tion of building. 

CHAPTER IV. 

MiSCEIiIiANBOTJS. 

18. Courts having civil jurisdiction regarding 
infringement of copy-right. 

14. Effect of non-registration under Act XX 

of 1847. 

15. [Repealed J 


CHAPTER III. 

Penalties. 

7. Offences in respect of infringing copies. 

8. Possession of plates for purpose of making 

infringing copies. 


THE FIRST SCHEDULE. — POETIONS OP 
THE COPYEIGHT ACT APPLICABLE TO 

Beitish India. 

TEE SECOND SOEEDULE. -^[Repealed] 


STATEMENT OF OBJECTS AND REASONS. 


“The question of the amendment of the Indian Copy- 
right Act (XX of 1847) has been considered on several 
occasions since 1864 on the ground that the Act was in- 
<.omplete and did not provide, among other matters, for 
the protection of copyright in photographs, transalations, 
newspaper, telegrams etc. Legislation, however, has been 
postponed in view of the possibility of an amendment 
of the English Acts on the subject of copyright. 

In 1908 a Conference and Convention, to which Great 
Britain was party, was held in Berlin with the object 
of bringing the domestic laws of all countries ooncerned 
into harmony with one another so as to obtain interna- 
tional uniformity of treatment and the ratification of 
that convention involved certain changes in the English 
Law. Its provisions were examined by a strong depart- 
mental committee appointed by the Board of Trade 
which came to the unanimous conclusion that the Berlin 
convention should be accepted by Great Britain with as 
few reservations as possible. 

An Imperial Copyright Conference was subsequently 
convened in 1910 containing respresentations of the 
self-governing dominions and of the India Office, 
Colonial Office, etc. It endorsed the recommendation of 
the Board of Trade Committee and recommended that 
an Act dealing with the essentials of Inaperial Copyright 
Law should be passed by the Imperial Parliament and 
that this Act should be expressed to extend to all British 
possessions subject to the rights of self-governing do- 
minions and possessions to modify or add to its provi- 
sions by legislation in certain cases afiecting only proce- 
dure and remedies. 

A Draft Bill was approved by the Conference and 


eventually passed into law as the Copyright Act, 1911 
(1 and 2 Geo. V, ch. 46) which came into operation in 
the United Kingdom on 1st July 1912, 

The important changes in the Act are: — 

(i) the abolition of the formality of registration of 
copyright ; 

(ii) the extension of the term of copyright from 42 
years to one of life and 60 years subject to certain oondi- 
tions ; 

(iii) the extention of the scope of copyright ; 

(iv) the substitution of one Act for several on the 
subject of copyright. 

The Government of India considered that the early 
introduction of the Act into India was desirable both 
for Imperial and International as well as domestic rea- 
sons and consulted Local Governments in regard to the 
modifications and additions referred to in B 27 of the 
Act that might be necessary to suit the special conditions 
of India. In view, however, of difficulties that were 
experienced in England through the non-proclamation in 
India of the Act of 1911 and having regard to the seri- 
ous hardship and loss which might thereby be inflicted 
on English authors, the Act was brought into force in 
India by proclamation in the Gazette of India on the 
31st October 1912 under S. 37 (2) (d) of the Act, the 
question of modifications or additions being postponed 
for subsequent consideration on receipt of the views of 
Local Governments. These are in substantial agreement 
with those of the Government of India who propose by 
virtue of the powers conferred by 9. 27 of the Act of 
1911 to pass the Draft Bill which embodies the modifica- 
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tioas in and additions to the Act which are considered few as possible in view of the desirabil ifey of securing 

desirable, together with certain formal and necessary that uniformity throughout the Empire which was ad- 

alterations due to the diSerence between English and vooated by the Imperial Copyright Conference of 

Indian administration and procedure. 1910. . . 

It will be observed that the changes proposed are as —Gazette of India, 1913, Part V, page, 163. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

— Amended by Act 4 of 1924. 

— Adapted by A O. 

— ^Kepealed in part by Act 12 of 1927, 

[THE INDIAN] COPYRIGHT ACT, 1914. 

(ACT III OF 1914^ 

[2ith Felrmry, 1914.] 

An Act to modify and add to the provisions of the Copyright Act, 1911. 

Whereas it is expedient to modify and add to the provisions of the ^Copyright Act, 1911, 
in its application to British India; It is hereby enacted as follows : — ** 

[a] For Report of Select Committee, sec Gazette of India 1914, Pt. V, p. 23; and for Proceedings in Council, 
see ibid,, 1913, Pt. VI, p. 515, ibid., 1914, Pt. VI, pp. 12 and 369. [b] 1 & 2 Geo. V, c, 46, see Collection of 
Statutes relating to India, Vol. II and infra. 

CHAPTER L 
Preliminary* 

Short tiUe and extent- i, ( l) This Act may be called the Indian Copyright Act, 1914, 

(2) It extends to the whole of British India including British Baluchistan, the Distr ict of 
Angul* and the Sonthal Parganas. ^ IT ^ •* 

[a] Now two districts, the Khondmals District and the Angul District. This Act haB*been^deoZared to be 
in force in these two districts by the Khondmals Laws Regulation, 1936 (4 [IV] of 1936),: S. 3 and Sob., and 
the Angul Laws Regulation 1936 (5 [V] of 1936), S, 8 and Sob., respectively. 

Definitions. 2. In this Act, unless there is anything repugnant in the subject or context,— 

(1) “the Copyright Act” means the Act of Parliament entitled the ^Copyright Act, 1911; and 

(2) words and expressions defined in the Copyright Act have the same meanings as in that Act 
[a] 1 <fc 2 Geo. V, e. 48, see Collection of Statutes relating to India, Vol, II and infra, 

CHAPTER II. 

Construction and Modification of the Copyright Act. 

3. In the application to British India of the Copyright Act (a copy of which Act, except such 
A^lication of Copyright Act to of the provisions thereof as are expressly restricted to the United 
British Indta with adaptations. Kingdom, is set out in the First Schedule), the following modifica- 
tions shall be made, namely : — 

( 1) the powers of the Board of Trade under section 3 shall, in the case of works first published 
in British India, be .exercised by the ^[Central Government] ; 

( 2) the powers of the Board of Trade under section 19 shall, as regards records, perforated 
rolls and other contrivances, the original plate of which was made in British India, be 
exercised by the ® [Central (Government] ; and the confirmation of Parliament shall not 
be necessary to the exercise of any of these powers; 

(B) the references in section 19, sub-section (4), and in section 24, sub-section (l), to arbitra- 
tion shall be read as references to arbitration in accordance with the law for the time 
being in force in that part of British India in which the dispute occurs ; 

(4) ^s regards works the authors whereof were at the time of the making of the works 

resident in British India, and as regards works first published in British India, the 
reference in section 22 to the ^Patents and Designs Act, 1907, shall be construed as a 
refeifence to the Indian Patents and Designs Act, 1911, and the reference in the said 
section to section 86 of the ^Patents and Designs Act, 1907, shall be construed as a 
reference to section 77 of the Indian Patents and Designs Act, 4911 ; 

(5) as regards works first published in British India, the reference in section 24, sub-section ( l)t 
proviso (a), to the London Gazette and two London newspapers shall construed as a 
reference to the Gazette of India and two newspapers published in British India ; and the 
reference in proviso (h) of the same aub.section of the same s^Mon to the 26th day of 
July, 1910, shall, as regards works the authors whereof were at the time of the making 
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of the works resident in British India, and as regards works first published in British 
India, be construed as a reference to the SOth day of October, 1912, 

[a] Suhstituted by A. 0., for “Governor-General in Council”, [b] 7 Edw. VII, c. 29. 

Modifioaiim of copyright the ease of works first published in British India, copy* 

as regards translation of right shall be subject to this limitation that the sole right to produce, 
worTcs frrst puhhshed in reproduce, perform or publish a translation of the work shall subsist only 
British India, 0^ period of ten years from the date of the first publication of the work: 


Provided that if within the said period the author, or any person to whom he has granted 
permission so to do, publishes a trandation of any such work in any language, copyright in such 
work as regards the sole right to produce, reproduce, perform or publish a translation in that 
language shall not be subject to the limitation prescribed in this sub-section. 

(2) For the purposes of sub-section (l) the expression “author” includes the legal represen- 


tative of a deceased author. 


OBJECTS AND REASONS. 


“Under Ss. 1 and 3 of ihe English Act of 1911 the 
term for which the copyright subsists in translation is 
the life of the author and a period of fifty years after 
his death. The special linguistic conditions of India 
render desirable a substantial relaxation of this provi« 
5 ion. The languages spoken in India are so numerous 
and difier so widely that the conditions which prevail 
cannot be compared with those in most European 
countries and vernacular translations froxn.English and 
from one vernacular to another are not only common 


but serve the usual purpose of disseminating knowledge. 
Accordingly, translations of works first published in 
British India are permitted after the expiry of ten years 
from the date of first publication. However, if within 
this period of ten years the author himself publishes a 
translation of the work in any particular language, the 
limitation upon copyright prescribed by this section 
shall not apply to translation into that particular 
language. Tfals provision is in accordance with the pro* 
visions of the Berne Convention.” — See S. O. E. and 
S. C. E. 


5. In the application of the Copyright Act to musical works the authors whereof were at the 
time of the making of the works resident in British India, or to musical 
works first published in British India, the term “musical work” shall, 
save as otherwise expressly provided by the Copyright Act, mean “any 
combination of melody and harmony, or either of them, which has been reduced to writing”. 


Musical works made by 
resident of, or first 
Ushed iUt ^itish India* 


OBJECTS AND REASONS. 


“The provisions of S, 19 of ihe English Act of 1911 
are new, and in view of the peculiar conditions of Indian 
music objections were urged against the applications of 
this section im, toto to Indian works. It was pointed out 
that it was impossible in most cases to identify) the 
original oom^ser or author and that the majority of 
Indian melodies have not been written in stafiE notation 
except through the medium of the phonograph and are 
subject to infinite variety of notation and tune. If, 
under these circumstances, S. 19 was adopted with its 


retro-active principle there might be fictitious claims of 
ownership in musical works and much confusion and 
undesirable litigation. To make it clear that in order 
to fall within the definition of 'musical work* music 
must have been graphically represented, the Legislature 
has adopted mviiatis mutandis the definition of the 
term 'musical work* contained in the English Mosica! 
(Summary Proceedings) Copyright Act, 1902 (2 Bdw. 
VII, c. 15), namely, 'musical work means any combina- 
tion of melody and harmony, or either of them, printed, 
reduced to writing, * ** — (See S, 0. B, 


6. (1) Copies made out of British India of any work in which copyright -subsists which if 
ImpartaUon of copies, made in British India would infringe copyright, and as to which the 
owner of the copyright gives notice in writing by himself or his agent to the Chief Customs officer, 
as defined in the Sea (Customs Act, 1878, that he is desirous that such copies should not be Imported 
into British India, shall not be so imported, and shall, subject to the provisions of this section, be 
deemed to be prohibited imports within the meaning of section 18 of the Sea Customs Act, 187S. 

(2) Before detaining any such copies, or taking any further proceedings with a view to tto 
confiscation thereof, such Chief Customs officer, or any other officer appointed by ®[the Chief 
Customs-authority ] in this behalf, may require the regulations under this section, whether as to 
information, security, conditions or other matters, to be complied with, and may satisfy himself, in 
accordance with these regulations, that the copies are such as are prohibited by this section to be 
imported. 

(8) The ^[Central Government] may, by notification in the Official Gazette] make regu- 
lations, either general or special, respecting the detention and confiscation of copies the importa- 
tion of which is prohibited by this section, and the conditions, if any, to be fulfilled before such 
detention and confiscation ; and may, by such regulations, determine the information, notices and 
security to be given, and the evidence requisite for any of the purposes of this section, and the 
mode of verification of such evidence. 

(4) Such regulations may apply to copies of all works the importation of copies of which is 
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prohibited by this seotioD, or different regulations may be made respecting different classes of 
such works, 

(5) The regulations may provide for the informant reimbursing the ‘^[Central Government] 
all expenses and damages incurred in respect of any detention made on his information, and of 
any proceedings consequent on such detention, and may provide that notices given under the 
Copyright Act to the Commissioners of Customs and Excise of the United Kingdom, and commii- 
nicated by that authority to any authority in British India, shall be deemed to have been given by 
the owner to the said Chief Customs officer* 

(6 ) This section shall have effect as the necessary modification of S. 14 of the Copyright koL 
[a] Svbstituied by the Central Board of Revenue Act, 1924 (4 [IV] of 1924), S. 4 and Schedule for “the Local 

Government’** [b] Substituted by A. 0. for “Governor-General in Council’*, [c] Substituted by A. 0. tor 

“Gazette of India”, [d] Substituted by A, 0. for “Secretary of State for India in Council”. 


CHAPTER III. 


Penalties. 


Offences in respect of 
infringing copies. 


7, If any person knowingly — 


(a) makes for sale or hire any infringing copy of a work in which copyright subsists ; or 

(b) sells or lets for hire, or by way of trade exposes or offers for sale or hire, any infringing 

copy of any such work ; or 

(o) distributes infringing copies of any such work, either for the purposes of trade or to 
such an extent as to affect prejudicially the owner of the copyright ; or 

(d) hy way of trade exhibits in public any infringing copy of any such work ; or 

(e) imports for sale or hire into British India any infringing copy of any such work ; 

he shall be punishable with fine which may extend to twenty rupees for every copy dealt with 
in contravention of this section, but not exceeding five hundred rupees in respect of the same 
transaction. 


8, If any person knowingly makes, or has in his possession, any plate for the purpose of 
Possessim of^ plates for making infringing copies of any work in which copyright subsists, or 

purpose of making inf ring- knowingly and for his private profit causes any such work to be perform- 
mg copies. 3 ^ public without the consent of the owner of the copyright, he shall 

be punishable with fine which may extend to five hundred rupees. 

9. If any person, after having been previously convicted of an offence punishable under s. 7 
Punishment on second or S. 8 , is subsequently convicted of an offence punishable under either 

conmehon. of these sections, he shall be punishable with simple imprisonment- 

which may extend to one month, or with fine which may extend to one thousand rupees, or 
with both, 

Powerof Court to dispose 10, (l) The Court before which any offence under this Chapter 

of infringing copies or is tried may, whether the alleged offender is convicted or not, order 

plates for purpose of male- that all copies of the work or all plates in the possession of the alleged 

ing infringing copies. offender, which appear to it to be infringing copies, or plates for the 


Section 7 — Note 1 

[1] Offence described in S. 7 (a) is complete as soon 
as the book inliinging the copyright is printed and does 
not depend for its completion upon the ensuing of any 
consequence as is contemplated by S. 179 Criminal Pro- 
cedure Code (Vol 4) 1917 Lab 336 (336) ; 1916 Pun 
Re No 28 : 18 Gr L Jour 363 

[2] Criminal proceedings for infringement started by 
order not disclosing under which clause of S. 7 it was 
started — Accused also did not know it Held that 
accused had not got a fair trial, {Vol 21) 1934, Pat 522 
(523) : 36 Cr LJourSO. 

[3] Infringement complaint in respect of work pub- 
lished when Act XX of 1847 was in force— Plea of non- 
payment of fee for registration required under the 

former Act as bar to the m«iatainability of action 

Held plea was not valid as the procedure for payment 
of tees had no place m the present Act. (Vol 14} 1927 
Mad 981 (983) : 51 Mad 180 ; 28 Cr L Jour 957, 

[4] Where the Court has proceeded on a wrong view 


of the law in acquitting the accused and where the 
matter is of great importance to the complainant in 
his position as author of the book which will be pirated 
by another who will secure for himself the gains that 
ought legitimately to go to the petitioner, a retrial 
should be ordered. (Vol 14) 1927 Mad 981 (983) : 51 
Mad 180 ; 28 Cr L Jour 957. 

[5] The complainant alleged in his complaint that 
certain pictures were entrusted to the accused for the 
preparation of blocks and printing them, that he 
clandestinely used the said blocks for printing more 
pictures and that he did not return the blocks Held, 
that complaint ^sclosed an offence under Ss. 7 and B 
and its dismissal on the ground that the dispute is of a 
civil nature could not be sustained. (Vol 29) 1942 Mad 
124 (124). 

Section 10 — Note 1 

[1] Clause (2) provides for special appeal on order 
under cl, (1). (Vol 21) 1934 Pat 522 (623) : 36 Or E 
Jour 30, 
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purpose of makiug infringing copies, be destroyed or delivered up to the owner of the copyright, 
or otherwise dealt with as the Court may think fit. 

( 2) Any person affected by an order under subjection { 1) may, within thirty days of the 
date of such order, appeal to the Court to which appeals from the Court making the order ordi- 
narily lie; and such appellate Court may direct that execution of the order be stayed pending con- 
sideration of the appeal. 

11. No Court inferior to that of a Presidency Magistrate or a Magistrate of the first class 

Cogmsmice of offences. shall try any offence against this Act. 

Saving in case of in- . ^2. The provisions of this Chapter shall not apply to any case to 
'fringement by consttnction which S. 9 of the Copyright Act, regarding the restrictions on remedies 
of building, in the case of a work of architecture, applies. 

CHAPTER IV. 

Miscellaneous. 

Courts having civil 3 uns- 12. Every suit or other civil proceeding regarding infringement of 

Motion regarding^inf rings- copyright shall be instituted and tried in the High Court or the Court of 
ment of copyright the District Judge. 

14, No suit or other civil proceeding instituted after the 30th of October, 1912, regarding in- 

Effect of non-registration fringement of copyright in any book the author whereof was at the time 

under Act XX of 1847. of making the book resident in British India, or of any book first 

published in British India, shall be dismissed by reason only that the registration of such book had 
not been effected in accordance with the provisions of the Indian Copyright Act, 1847. 

OBJECTS AND REASONS. 

This section lias been added in view of the decision in Evans v. Morris (1913) W. N. 58— See S. O. B. 

15. [Bepeals.] Repealed by the Repealing Act, 122K (12 [XII] of 1927), 8. 2 and Sch^ 

THE FIRST SCHEDULE. 

Portions of the Copyright Act applicable to British India. 

( See Seotion 8.) 

COPYRIGHT ACT, 1911. 

[1&2GEO.V, Ch. 46.3 

ARRANGEMENT OF SECTIONS. 


PART L 

Imperial Copyright. 
Rights. 


Sections. 

1. Copyright. 

2. Infringement of copyright. 

3. Term of copyright. 

4. Compulsory licences. 

5. Ownership of copyright, etc. 

G%ml Remedies. 

6. Civil remedies 'for infringement of copy- 
right. 

7. Rights of owner against persons possessing 
or dealing with infringing copies, etc. 

8. Exemption of innocent infringer from lia- 
bility to pay damages, etc. 

9. Restriction on remedies in the case of archi- 
tecture. 

Section 13 — Note 1 

[1] Madra? City Civil Court has no jurisdiction to 


Sections 

10. Limitation of actions. 

^ ‘5 

Importation of Copies. 

14. Importation of copies. 

Delivery of Boohs to Libraries^ 

15. Delivery of copies to British Museum and 
other libraries. 

Special Provisions as to Certain Worhs. 

16. Works of joint authqrs. 

17. Posthumous works. 

18. Provisions as to Government publications.. 

19. Provisions as to mechanical instruments. 

20. Provision as to political speeches. 

entertain and try any suit for infringement of a oonv-* 
right. (Yol 24) 1937 Mad 94 (94). 
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Sections. 

21. Provision as to photographs. 

22. Provisions as to designs registrable under 
7 Edvr. VII, c. 29. 

23. Works of foreign authors first published in 
parts of His Majesty’s dominions in which 
Act extends. 

24. Existing works. 

A'p^lxcoXion to British Possessions* 

26. Application of Act to British dominions. 

26. Legislative powers of self-governing domi- 
nions. 

27. Power of Legislatures of British possessions 
to pass supplemental legislation. 

28. Application to protectorates. 


Sections. PART II. 

INTEENATIONAD CSOPYRIGHT. 

29. Power to extend Act to foreign works. 

30. Application of Part II to British possessions. 

PART III. 

SUPPDEMENTAIi PROVISIONS. 

31. Abrogation of common law rights. 

82. Provisions as to Orders in Council. 

88. Saving of university copyright. 

84. Saving of compensation to certain libraries. 
86. Interpretation. 

86. Repeal. 

87. Short title and commencement. 

SCHEDUIiES. 


CHAPTER 46. 


An Act to amend and consolidate the Law relating to Copyright* 

[16th Decemhefi 191L] 

Be it enacted by the King’s Most Excellent Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons in this present Parliament assembled, and by the 
authority of the same, as follows : — 


PART I. 

Impeeiad Copyright. 

Bights* 

4, ( 1) Subject to the provisions of this Act, copyright shall subsist throughout the parts of Hie 
OopuHght* Majesty’s dominions to which this Act extends for the term hereinafter mentioned 
sn every original literary, dramatic, musical and artistic work, if — 


SCHEDULE I -- SECTION 1 -- Synopsis 

1. Original literary, dramatic, musical and artistic 

work. 

2. Author. 

3. Sub-section (2). 

4. “Substantial part thereof.’* 

1. Original literary, dramatic, musical and 
artistic work. — [1] The work “original” does not 
mean that the work must be the expression of original 
or inventive thought. Copyright Acta are not concerned 
with the origin of ideas, but with the expression of 
thought and in the case of “literary work” with the 
expression of thought in print or writing. The originality 
which is required relates to the expression of the thought 
but the Act does not require that the expression must be 
in an original or novel form, but that the work must 
not be copied from another work — that it should ori- 
ginate from the author. (Vol 11) 1924 P 0 75 (86) ; 61 
Ind App 109 ; 48 Bom 308 (PC) ®<(Vol 26) 1938 All 266 
(268) : IL R (1938) All 370 (DB). (Ideas are not pro- 
tected by copyright but by patent laws. Copyright pro- 
tects the pattioular expression of ideas), 

[2] The compiler of a work in which absolute ori- 
ginality is of necessity excluded is entitled to make use 
of preceding works upon the subject and where he 
bestows -uch mental labour upon what be has taken and 
subjects it to such revision and correction as to produce 
an orifiinHl result he will not be committing a piracv. 
(Vol 25) 1938 Ali 286 (268, 269) ; 1 L B (1938) All 370 
(BB). 

w New book produced by author after further studies 
and research — Fresh incidents and details, taken from 
works published before as well as after book, copyright 


of which alleged to be infringed — No infringement of 
copyright held committed. (Tol 21) 1934 Lah 777 (780): 
16 Lah 103 (BB). 

[4] Design registered as “The christograph— The 
Christian’s Puzzle — Suitable for all sects and denomina- 
tions” — Design consisting of envelope containing card- 
hoard piece casting a shadow of a well-known picture 
when held up — Design is not a literary work. (1883) 
62 L J Oh 107 (108). 

[6] Though letters may approach the character of a 
literary work, every private letter cannot be described 
as a literary work. (18X3) 36 E B 226 (229). 

[6] Copyright subsists in new corrections and addition 
made to an old work. (1801) 102 E R 138 (139), 

[7] Old traditional poem renovated — Result is original 
literary work. (Vol 25) 1938 Cal 694 (696). 

[8] There is no copyright in book consisting of ex- 
tracts from a larger work linked together by connecting 
words, but there may be copyright in notes to such 
extracts. (1923) 93 L J P C 113 (121). 

^ [9] Milton’s poems with Dr. Newton’s notes published 
with the addition of some commentary.— Copyright was 
infringed. (1818) 36 E B 10X7 (1020). 

[10] The autW of a book the subject-matter of which 
is arranged in a new way totally different from the 
earlier works on the subject can get a copyright in the 
work. (Vol 8) 1921 AU 96 (96) : 43 All 412 (DB). 

[11] Generally a title of a composition by itself cannot 
be the subject-matter of the copyright though in certain 
oases it may be so extensive and important as to require 
protection against being copied. (Vol 27) 1940 P 0 66 
(08) (PC). 

[12] Adopting title ol a musical composition to a 
talkie film does not constitute an infringement of the 
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(a) in the case of a published work, the work was first published within such parts of His 
Majesty’s dominions as aforesaid ; and 

(b) in the case of an unpublished work, the author was at the date of the making of the work 

a British subject or resident within such parts of His Majesty’s dominions as aforesaid ; 
but in no other works, except so far as the protection conferred by this Act is extended by Orders 
in Council thereunder relating to self-governing dominions to which this Act does not extend and to 
foreign countries, 

(2) For the purposes of this Act, ’"copyright” means the sole right to produce or reproduce 
the* work or any substantial part thereof in any material form whatsoever, to perform, or in the 
case of a lecture to deliver, the work or any substantial part thereof in public ; if the work is un- 
published, to publish the work or any substantial part thereof ; and shall include the sole right — 

(a) to produce, reproduce, perform, or publish any translation of the work ; 

(b) in the case of a dramatic woi:k, to convert it into a novel or other non-dramatic work ; 

^c) in the case of a novel or other non-dramatic work, or of an artistic work, to convert it into 

a dramatic work, by way of performance in public or otherwise ; 

(d) in the case of a literary, dramatic or musical work, to make any record, perforated roll, 
cinematograph film, or other contrivance by means of which the work may be mechani- 
cally performed or delivered ; 
and to authorise any such acts as aforesaid. 

( S) For the purposes of this Act, publication, in relation to any work, means the issue of copies 
of the work to the public, and does not include the performance in public of a dramatic or musical 
work, the delivery in public of a lecture, the exhibition in public of an artistic work, or the eon- 
stuetion of an architectural work of art, but for the purposes of this provision, the issue of photo- 
graphs and engravings of works of sculpture and architectural works of art shall not be deemed to 
be publication of such works. 

Sch. I — Section 1 (contd.) 

performing rights in the composition where not a word 
of the composition is repeated in the film. {Vol 27) 1940 
P C 55 (57) (PC). 

[13] Pictorial album is not a book — Copying title of 
such album (**oastle album*’) is no infringement of copy- 
right. (1886) 33 Oh D 646 (550). 

[14] Title of a novel — No originality or invention 
displayed in the title — ^There can be no copyright, (1881) 

50 L J Oh 809 (814). 

[15] Publisher of trade advertisements classified under 
different headings has copyright in such headings though 
not in the advertisements themselves* (1893) 1 Oh 218 
(225). 

[16] Copyright subsists in a translation. There is no 
copyright in specifications of patents. (1814) 35 E E 
408 (408). 

[17] A’s work translated into German — B retrans- 
lating it into English — Copyright is infringed. (1853) 

22 L J Ch 457 (464). 

[18] Though copyright might not include exclusive 
right of translation, author of book who made translation 
of it is entitled to copyright in it as if it were original 
work. (Vol 2) 1915 All 331 (331) ; 16 Or L Jour 656. 

[19] Illustrated catalogue for advertisement and not 
for sale and without letter press is a book and subject- 
matter of copyright. (1882) 21 Gh D 369 (379), * 

[20] Person employing another to compile a book of 
designs has himself the copyright in the work. Copy- 
right may subsist in an advertising catalogue. (1875) 19 
Eq 623 (626). 

[21] A subsequent compiler of a directory or a guide 
book cannot adopt information contained in previous 
works on the same subject, and must work out the in- 
formation by original enquiry. (1866) 1 Eq 697 (701, 

702 ). 

[22] Begistrar of London Coal Market publishing 
statistics of cool imports in annual sheets priced at 
jesSS per annum — Lord of the Treasury publishing 

269 & 270. A.M. 


mineral statistics priced at 23. 6d,incladmg and acknow- 
ledging the registrar’s statistics — Eegistrar, held, was 
entitled to an injunction. (1867) 8 Eq 718 (724). 

[23] Telegraphic code-word book substantially copied 
for private use— Copyright is infringed. (1884) 26 Oh D 
637 (643). 

[24] Tables of information in a diary reproduced 
without making enquiry about the existence of copy- 
right — Copy right is infringed. (1943) 1 AllE E 822 (327). 

[25] Diary called “The Birthday Scripture Text Book” 
interleaved with blank space against each day with a 
text of scripture appended and designed to record birth- 
day’s of friends— Subsequent publication of work called 
“The Children's Birthday Text Book,” can be restrained. 
(1872) 14 Eq 431 (433). 

[26] Though there can be nothing to prevent a per- 
son from publishing a work like a Court calendar, the 
making of a verbatim copy of another work without 
the application of original labour can be restrained. 
(1809) 33 E E 987 (988). 

[27] East India calendar published by A — B copy- 
ing the work and selling at a lesser price — Copyright 
is infringed, though there can be no copyright in works 
of this nature generally. (1806) 33 E K 103 (106), 

[28] Beporter of law reports has no copyright in 
respect of reports of judgments but has the protection 
of law in selecting and reporting oases which he obtains 
by expenditure of time, labour and money, (Yol 2) 1915 
Cal 112 (112). 

[29] Verbatim copying of head-notes or marginal 
notes inserted in digest of cases — Copy right is infringed. 
(1855) 24 L J 0 P 175 (181). 

[SO] While there may be no copyright in news, the 
particular form of language in which information is 
conveyed is the subject of copyright. (1892) 3 Ch 489 
(495). 

[31] To constitute a true and equitable abridgment, 
the entire work must be preserved in its precise import 
and exact meaning, and then the act of abridgment is 
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an exertion of the individuality employed in moulding 
and transfusing a large work into a small compass, 
thus rendering it less expensive and more convenient 
both to the time and use of the reader. Independent 
labour must be apparent and the reduction of the size 
and work by copying some of its parts and omitting 
others confers no title to authorship, and the result will 
not be an abridgment entitled to protection. To abridge 
in the legal sense of the word is to preserve the sub- 
stance, the essence of the work in language suited to 
such a purpose, language substantially different from 
that of the original. To make such an abridgment 
requires the exercise of mind and labour, skill and judg- 
ment brought into play and the result is not merely 
copying. To constitute a proper abridgment the 
arrangement of the book abridged must be preserved, 
the ideas must also be taken and expressed in language 
not copied but condensed. The mere proof ss of selecting 
passages from works readily accessible to the public is 
not, but difficulty in obtaining access to the original or 
skill manifested in making or arranging the selection is 
sufficient to give the character of an “original literary 
work” to the selection. (Yol 11) 1924 P C 75 (79, 80): 
48 Bom 808: 51 Ind App 109 (PC). i5<(Yol 8) 1921 Bom 
463 (469) (DB), (To copy certain passages and omit 
others, so as to reduce the volume in bulk is not such 
an abridgment as the Court would recognize as sufficiently 
original to protect the author.) 

[32] University lectures taken down and published 
by student. Professor can restrain publication. (1888) 57 
L J P C 2 (8). 

[33] Printed music is to be considered as a book. 
^1836) 160 E B 117 (122). 

[34] P originating name of a play, and of leading 
characters and supplying some lines in the dialogue — 
T, M andT writing music and lyrics: Metd^ that P’s con*- 
tribution could not be the subject-matter of copyright 
and he could not be called one of the joint authors. 
(1921) 1 Ch 503 (511). 

[36] A producing a foreign drama but introducing two 
scenes of his own— B producing same foreign drama 
with A^s sceuces included : Held, in the circumstances 
of the case, there was no infringement of copyright, 
(1878) 1876 App Cas 483 (499). 

[36] There can he a separate copyright in a building 
as distinct from a copyright in the plans on which the 
building is based and it vests in the architects. (1941) 
3 All EB 144 (147, 148). 

[37] Copyright subsists in a photograph taken from 
a picture. (1869) 4 QB 716 (723). 

[38] The copyright of ordinary photographs of an 
actress as a stationary figure taken by a film company 
for its own purpose and with its own apparatus belongs 
to that company. (Yol 26) 1939 Bang 266 (270); 1939 
Bang L B 121. 

[39] Drawing representing a hand holding a pencil 
and making a cross within a square is not an artistic 
work and there can be no copyright in it. (1890) 25 
QBD 99 (104). 

2. Author.— [1] Beporter of a speech delivered an 
public is the author of his own report. (1900) 1900 App 
Cas 639 (551). 

[2] Person controlling the operation of taking a 
photograph is the “author” of it and not the person who 
does mechanical acts under his control, (1895) 2 Oh 531 
(535). 

[3] Proprietors of photographic firm sending an 
employee to take a photograph— The proprietors are not 
the “authors” of the photograph. (1883) 11 QBD 627 
(633). 

[4] A agreeing with B that B should adapt a foreign 
play, A to have the right of representing it on stage in 


London and B in provinces : Held, A by employing B 
did not become owner of copyright in the adaptation. 
(1856) 26 L J 0 P 127 (131). 

[5] The term “author” applies also to a foreigner 
residing in the United Kingdom. (1868) 3 H L 100 (115), 

[6] Whether a right of survivorship would or would 
not apply to a copyright in books published by one 
coparcener, the right can be inherited by the heirs of the 
author who owned the copyright. (Yol 8) 1921 All 95 
(96): 43 All 412 (412) (DB). 

3. Sub-section (2). — [1] Even before the Copyright 
Act of 1911, the owner of a copyright had the exclusive 
right to representation and performance of his work and 
not only to the printing and publication thereof. (Yol 21) 
1934 Cal 671 (672). 

[2] It is not only quantity of the matter alleged to 
have been copied but the value of that portion, that has 
to be looked to. (1838) 40 EB 1110 (1110). 

[3] The question whether there has been an infringe- 
ment of copyright depends on whether a colourable 
imitation has been made. Whether a work is a colourable 
imitation of another is a question of fact. Similarity is 
a great point to be considered but mere similarity is not 
enough. A conglomeration of similarities which cannot 
be mere coincidence is evidence of infringement. (Yol 18) 
1931 Cal 233 (236) (DB). 

[4] If a defendant, who is undoubtedly at liberty to 
draw upon common sources of information, saved him- 
self the trouble and labour requisite for collecting that 
information by adopting the plaintiff’s work in general 
plan, style and arrangement with colourable variation, 
he is guilty of infringement of plaintiff’s copyright even 
though the plaintiff’s work is based on materials which 
are common property. (*85) 61 Cal L Jour 573 (675) 
(DB). 

[6] When in a book published by the defendant, not 
only references of significance are copied from the plain- 
tiff’s book, but there is absolute identity of information 
and language that it appears that the work of the 
defendant is a copy of the plaintiff’s in a high degree, 
the plaintsff is entitled to succeed in an action for in- 
fringement of copyright. (1922) 67 Ind Cas 983 (984) 
(Lah). 

[6] Similarity in two dramatic works due to coinci- 
dence, both works being derived independently from 
common stock of dramatic ideas — There is no infringe- 
ment of copyright. (1911) 28 T L E 69 (72). 

[7] No appreciable likeness of words in two plays— 
Likeness of stage situation and scenic effect ought not to 
be taken into consideration. (1908) 77 L J K B 577 
(582). 

[8] A photograph of a lion reproduced in posters with 
minor change— there had been an infringement 
of copyright. (1898) 14 T L E 550 (560, 551), 

[9] Proprietor of copyright in two paintings entering 
description of the same under S. 4, (25 & 26 Yiefc., c. 
68)— Person making and selling photographic copies of 
the same, held, would be convicted under S. 6 of the 
same Act. (1868) 3 Q B 387 (396). 

[10] Music broadcasts diffused in factory by means 
of loudspeakers— Act is '^performance in public and an 
infringement of the performing rights in such pieces. 
(1943) 1 All E B 413 (417, 41$). 

[11] As regards the position of broadcasters, so far as 
infringement of copyright is concerned, it is sufficient 
for them to show that they have “authorised” the per- 
formance in public of the works; and this will generally 
be established by proving that listeners with a licence 
were entitled to tune in their receivers and thus to per- 
form the musical works in question in public as well as 
in private. (Yol 27) 1940 P C 111 (113) (PC). 

[12] Cinema company engaging film actress placing 
order for advertisement with Cinema Journal — Publisher 
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2 . ( 1 ) Copyright! in a work shall be deemed io be infringed by any person who, without! the 
Infringement of consent of the owner of the copyright!, does anything the sole right to do which 
copyright, IS by this Act conferred on the owner of the copyright : Provided that the 

following acts shall not constitute an infringement of copyright : — 

(i) Any fair dealing with any work for the purposes of private study, research, criticism, 
review, or newspaper summary : 

(ii) Where the author of an artistic work is not the owner of the copyright therein, the use 
by the author of any mould, cast, sketch, plan, model, or study made by him for the 
purpose of the work, provided that he does not thereby repeat or imitate the main 
design of that work : 


Sch. I — Section 1 (oontd . ) 

of Journai using advertisement by reproducing her* photo- 
graph taken by another company for their use — The 
proprietor of the first company knowing or having 
reason to suspect that the publisher will so use the photo- 
graph in infringement of copyright — There is authorisa- 
tion of the infringement by him. (Yol 26) 1939 Bang 
266 (271, 272): 1939 Bang h B 121. 

[13] Bepresentation of a picture by means of a tahlean 
vimnt, cannot be restrained. (1894) 2 Oh 1 (6). 

[14] The copyright exists from the moment the work 
is made. (1887) 19 Q B D 629 (636). 

[15] In England an author, publisher or painter had 
no copyright in his productions at Common law before 
the Statute of Anne (8 Anne, o. 19). (Vol 7) 1920 Bom 
84 (85); 44 Bom 720 (DB). 

[16] The Fine Arts Copyright Act of 1862 (25 & 
26 Viet., 0 , 68) does not extend to any part of the 
British Dominions outside the United Kingdom. (Vol 7) 
1920 Bom 84 (84, 85); 44 Bom 720 (DB). 

4. “Substantial part thereof”. — [1] Picture of winged 
female kneeling on a rock and looking into the water 
below, reproducedin a magazine without the background 
and the wings — Copyright, held, was infringed. (1905) 
74 D J Oh 304(309). 

[2] It is a piracy to take a great portion of a melody 
such as Seventeen Bars in succession, (1835) 4 L J Ex 
Eq 2 (22). 

[3] A man cannot, under the pretence of quotation, 
publish either the whole or part of another’s work, 
though he may use, what it is in all-cases very difficult 
to define, fair quotation. (1810) 11 B K 118 (120) ^ 
(1826) 38 E B 380 (385). 

[4] Cartoons copied, some with and some without de- 
scriptive writing— Object of larger work containing copies 
of the cartoons same as that of the originals — Copyright 
is infringed. (1873) 8 Ex Ch 1 (7). 

[5] Prima facie^ an abridgment of a work was not, 
upto the year 1914, an infringement of copyright, if an 
abridgment was a fair and hona fide one and did not 
amount to reprinting of the work of the author. But 
the position seems now to have been considerably 
changed in view of the wider language employed in the 
Act of 1914, Now in order to decide whether a fair 
abridgment of the original work is or is not an infringe- 
ment of copyright the test is whether or not it is a 
reproduction of the work or substantial part of it in any 
material form whatsoever. It may be that upto a certain 
limit when an abridgment is not more than a mere 
short synopsis index to other work there would be no 
infringement. On the other hand, when an abridgment 
is on such an extensive scale as to amount to a repro- 
duction of a substantial part of the original work in a 
material form, it would undoubtedly be an infringement 
of copyright. (Vol 21) 1934 All 922 (924, 925) (DB). 

[6] In the following English eases decided before 
1914, it was held that a fair abridgment of the original 
work does not constitute infringement of copyright. 
(1801) 31 E B 817 (817). (Abridgment of Law Beports 


leaving out arguments of the counsels and some other 
parts is not a fair abridgment.) (1785) 28 E E 1235 
(1235) © (1761) 27 E B 270 (271) U* (1740) 26 E B 489 
(490). (Colourable shortening for evading the statute 
cannot be called an abridgment.) 

[7] Portion copied not substantial and material — 
Copyright is not infringed. (1878) 3 App Cas 483 (498). 

SCHEDULE I. — Section 2 — Note X* 

[1] Bight to republish 90 songs composed by D sold 
to P — Subsequently D selling 47 songs to M, 40 of 
which were the same as those sold to P, In a suit by 
the former to restrain 31, the second purchaser, from 
selling or publishing any of the songs, held, that since 
P had acquired an exclusive right to publish them any 
one publishing them without his consent will be in- 
fringing his copyright, (Vol 7) 1920 Mad 529 (531) (DB), 

[2] The language of S. 2 is wide enough to include 
not only a sale of the copyright by a person not entitled 
to sell the same but also an attempt to sell the same. 
Accordingly, an advertisement by the defendant claim- 
ing a right in a copyright which was owned by the 
plaintiff and offering to sell the same constitute an in- 
fringement of the righu. (Vol 32) 1945 All 55 (57) ; 
I L B (1945) All 20. 

[3] An infringement takes place not only when a 
book is reprinted but also when a book, in respect of 
which a copypght exists, is sold. There is a fresh cause 
of action in every sale of the book. (Vol 21) 1934 All 
922 (927) (DB). 

[4] Picture of deity — Infringement of — Test for 
detecting piracy is whether mistakes and deviations 
have beeen reproduced, (Vol 32) 1945 Bom 51 (53). 

[5] In deciding whether there is an infringement of 
copyright in pictures, the question is whether the offend^ 
ing pictures are copies of substantial portions of the 
copyright pictures. The figures may have been reduced 
in the offending pictures and slight modifications may 
have been introduced or the clothes and eoloures may 
have been different but it is sufficient if the main figures 
have an identical pose, (Vol 15) 1928 .Cal 359 (360) ; 
30 Cr L Jour 16. 

[6] The Court should be reluctant to sit as an expert 
to decide the question of infringement of copyright 
without the aid of the expert evidence. But in a case 
capable of construction, the Court should exercise a 
prima faoie judgment upon it. The proper course, in 
ordinary circumstance, in such eases is to get the opinion 
of such experts who may be appointed as Commis- 
sioners to investigate and report on the matters in issue. 
(Vol 11) 1924 Cal 595 (597). 

[7] In an action for breach of copyright intrinsic 
evidence to be derived from comparison of the two 
literary works must be of a most cogent force, though it 
may be sufficient and accepted in the face of direct 
evidence pointing the other way. Much stress cannot be 
laid upon the actual coincidences in two works by 
different authors in respect of the plan, scheme, 
phraseal identities and similar mistakes while deciding 
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(iii) Ths making or publishing of paintings, drawings, engravings, or photographs of a work 

of sculpture or artistic craftsmanship, if permanently situate in a public place or 
building, or the making or publishing of paintings, drawings, engravings or photographs 
(which are not in the nature of architectural drawings or plans) of any architectural 
work of art : 

(iv) The publication in a collection, mainly composed ot non-copyright matter, bona fide in- 

tended for the use of schools, and so described in the title and in any advertise- 
ments issued by the publisher, of short passages* from published literary works not 
themselves published for the use of schools in which copyright subsists : provided that 
not more than two of such passages from works by the same author are published by 
the same publisher within five years, and that the source from which such passages 
are taken is acknowledged : 

(v) The publication in a newspaper of a report of a lecture delivered in public, unless the 
report is prohibited by conspicuous written or printed notice- affixed before and main- 
tained during the lecture at or about the main entrance of the building in which the 
lecture is given, and, except whilst the building is being used for public worship, in a 
position near the lecturer ; hut nothing in this paragraph shall affect the provisions in 
paragraph (i) as to newspaper summaries : 

(vi) The reading or recitation in public by one person of any reasonable extract from any 
published work. 

f 2) Copyright in a work shall also he deemed to be infringed by any person who — 

(a) sella or lets for hire, or by way of trade exposes or offers for sale or hire ; or 

(b) distributes either for the purposes of trade or to such an extent as to affect prejudicial- 
ly the owner of the copyrighfe ; or 

(c) hy way of trade exhibits in public ; or 

(d) imports for sale or hire into any part of His Majesty’s dominions to which this Act 
extends, 

any work which to his knowledge infringes copyright or would infringe copyright if it had been made 
within the part of His Majesty’s dominions in or into which the sale or hiring, exposure, offering 
for sale or hire, distribution, exhibition, or importation took place. 


(8) Copyright in a work shall also be deemed to be infringed by any person who for his private 
profit permits a theatre or other place of entertainment to be used for the performance in public of 
the work without the consent of the owner of the copyright, unless be was not aware, and had no 
reasonable ground for snspeoting, that the performance would be an infringement of copyright. 


Sch. I — Section 2 (contd*) 

upon the qne&t ion of infringement when such evidence 
can be explained on basis of authors having recourse to 
common source. {Vol 20) 1933 P 0 26 (28, 29) (P 0). 

[8] List of selections of courses of study by a member 
of the Board of Studies of University— Publication of 
the list in the syllabus by the University : Held that 
the member retained no copyright in the selections in 
asmuoh as when he laid the results of his skill and 
experience before the board and joined with the other 
members in preparing the syllabus for the examination 
he placed his labours unreservedly at the disposal of the 
university authorities : Held also, that when the 
University authorities published their syllabus they 
surrendered their copyright into the hands of the 
public. (Vol 3) 1916 All 216 (217) : 38 All 484 (D B). 

[9] In suit for injunction for infringement of plain- 
tiff’s copyright in his almanac it was found that tables 
given in parties* almanacs agreed except in minutes and 
second, that calculations were admittedly worked out 
on makrand and that there were other almanacs 
r^embling that of defendants : Held, that, these find- 
dings were not sufficient to establish infringement, and 
that in previous years defendants purchased informa- 
tion for their almanacs from plaintiff did not afiect the 
ease. Weakness of defence does not compensate for 
want of proof of plaintiff's allegations flO) 1910 Pun 
L B Bo. 95, page 273 (274, 276). 


[10] Innocence is no defence to a charge of infringe* 
ment under S. 2 (1) — Offence is complete even if the 
offender authorises infringement innocently. (Vol 17) 
1930 P 0 314 (317) (P C). 

[11] Law restraining human enterprise should be 
liberally construed and therefore Copyright Act cannot 
be interpreted so as to shut out research and scholar- 
ship. (Vol 21) 1934 Lah 777 (781) : 16 Lah 103 (D B). 

[12] The Court will not interfere where the value of 
the extract taken for the purpose of criticism is very 
minute and trifling. (1839) 8 L J Oh 141 (142). 

[13] Broken and detached fragments from a literary 
work consisting of six pages out of forty for criticism — 
There is no infringement of copyright. (1817) 36 B B 
679 (681). 

[14] Proviso (iv) to S. 2 (1) allows only two passages 
from the works of the same author and not two poems 
out of each of many works published by the same 
author separately. (Vol 20) 1933 AU 474 (476) ; 55 
All 564 (D B). 

[15] Local body authorising infringement of a musi- 
cal piece — Profits made applicable in relief of rale 
payers : Held, local body was acting for its private profit 
within the meaning of sub-s. (8). (Vol 17) 1930 P 0 314 
(8181 (P 0). 

[16] **Lectur 0 delivered in public” — As to political 
speeches, m Sch. I, S. 20. 
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3. The term for which copyright shall subsist shall, except as otherwise expressly provided 
T&fm of copyright, by this Act, be the life of the author and a period of fifty years after his death: 

Provided that at any time after the expiration of twenty-five years, or in the case of a work 
in which copyright subsists at the passing of this Act, thirty years, from the death of the author of 
a published w'ork copyright in the work shall not be deemed to be infringed by the reproduction 
of the work for sale if the person reproducing the work proves that he has given the prescribed notice, 
in writing of his intention to reproduce the work, and that he has paid in the prescribed manner to 
or for the benefit of, the owner of the copyright royalties in respect of all copies of the w^ork sold by him 
calculated at the rate of ten per cent, on the price at w’hich he publishes the work ; and, for the 
purposes of this proviso, the Board of Trade may make ^regulations prescribing the mode in which 
notices are to be given, and the particulars to be given in such notices, and the mode, time, and 
frequency of the payment of royalties, including (if they think fit) regulations requiring payment in 
advance or otherwise securing the payment of royalties. 

[a] Begulations called the Indian Copyright Regulations, 1914, have been made under the proviso to S. 3 and 
in conjunction with sections 14 and 19 of this Act as modified in its application to Briti'^h India, see General 
Statutory Rules and Orders, Vol. IV, p. 480. 

4, If, at any time after the death of the author of a literary, dramatic or musical work which 
Compulsory licences, has been published or performed in public, a complaint is made to the 

Judicial Committee of the Privy Council that the owner of the copyright in the work has refused 
to republish or to allow the republication of the work or has refused to allow the performance in 
public of the work, and that by reason of such refusal the work is withheld from the public, the 
owner of the copyright may be ordered to grant a licence to reproduce the work or perform the 
work in public, as the case may be, on such terms and subject to such conditions as the Judicial 
Committee may think fit. 

Ownership of S, (l) Subject to the provisions of this Act, the author of a work shall be 
cop^iglit, etc, the first owner of the copyright therein : 

Provided that — 

(a) where, in the case of an engraving, photograph, or portrait, the plate or ocher original 
was ordered by some other person and was made for valuable consideration iu pursuance 
of that order, then, in the absence of any agreement to tbe contrary, the person by whom 
such plate or other original was ordered shall be the first owner of the copyright; 

(b) where the author was in the employment of some other person under a contract of service 

or apprenticeship and the work was made in the course of his employment by that 
person, the person by whom the author was employed shall, in the absence of any 
agreement to the contrary, be the first owner of the copyright, but where the work is an 
article or other contribution to a newspaper, magazine, or similar periodical, there shall, 
in the absence of any agreement to the contrary, be deemed to be reserved to the author 
a right to restrain the publication of the work, otherwise than as part of a newspaper, 
magazine, or similar periodical. 

, (2) The owner of the copyright in any work may assign the right, either wholly or partially, 

and either generally or subject to limitations, to the United Kingdom or any self-governing 


Schedule I, Section 3 — Note 1 

[1] In the case of any woiks in existence before this 
Act, the question vihloh has to be examined to deter- 
mine whether there is copyright under this Act in 
respect of such work, is to see whether copyright under 
the old Act (1847) was subsisting when this Act came 
into force. (Vol 18) 1931 All 363 (364) : 32 Cri L Jour 814, 

[2] The powers of the Board of Trade under this 
section are, in the case of works first published in 
British India, to be exercised by the Central Govern- 
ment, see the Indian Copyright Act, 1914, S. 3 (1). 

[3] For modification in the case of translations of 
works first published in British India, see the Indian 
Copyright Act, 1914, S. 4 (1). 

[4] “Except as otherwise expressly provided” — For 
such exceptions, see Sch. I, Ss. 16 to 19 and 21. 

Schedule I, Section 5 Note 1 

Sub-section (1), clmm (a). — [1] Husband can res- 


train photographer from exhibiting the photography of 
his wife and children in public. The inference being 
that wife acts as agent of her husband in having her- 
self and children photographed. (1901) 18 TL R 126 (126), 

Sub’SecHon (1), clause (b). — [2] Fublisher agreeing 
to pay author for writing a story on lines of a synopsis 
approved by them — Arrangement is equivalent to em* 
ployment. (1906) 2 Ch 550 (661). 

[8] Proprietor of trade directory getting headings of 
dassified advertisements prepared by some persons on 
payment— Copyright rests in the proprietor. (1893) 1 Oh 
218 (225). 

[4] Author and designer of a drama employing and 
paying a person to compose music for the same^Musio 
so composed becomes the property of the author and 
designer. (1859) 29 L J 0 P 20 (24, 25). 

[5] Proprietor of encyclopaedia employing and pay- 
ing a person to write articles for the same has the 
copyright of the artldes in absence of special ciroum- 
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doxuiuioii or othor part of His Majesty’s dominions to which this Act extends, and^ either for the 
whole term of the copyright or for any part thereof, and may grant any interest in the right by 
licence, but no such assignment or grant shall be Talid unless it is in writing signed by the owner 
of the right in respect of which the assignment or grant is made, or by his duly authorised agent : 

Provided that, where the author of a work is the first owner of the copyright therein, no 
assignment of the copyright, and no grant of any interest therein, made by him (otherwise than 
by will) after the passing of this Act, shall be operative to vest in the assignee or grantee any 
rights with respect to the copyright in the work beyond the expiration of twenty-five years from 
the death of the author, and the reversiouary interest inlhe copyright expectant on the termination 
of that period shall, on the death of the author, notwithstanding any agreement to the contrary, 
devolve on his legal personal representatives as part of his estate, and any agreement entered into 
by him as to the disposition of such reversionary interest shall be null and void, but nothing in 
this proviso shall be construed as applying to the assignment of the copyright in a collective work 
or a licence to publish a work or part of a work as part of a collective work. 

(3) Where, under any partial assignment of copyright, the assignee becomes entitled to any 
right comprised in copyright, the assignee, as respects the rights so assigned, and the assignor, as 
respects the rights not assigned, shall be treated for the purposes of this Act as the owner of the 
copyright, and the provisions of this Act shall have effect accordingly. 


Civil Bemedies, 

6. (1) Where copyright in any work has been infringed, the owner of the copyright shall, 
Civil remedies except as otherwise provided by this Act, be entitled to all such remedies by 
for infringement Tvay of injunction or interdict, damages, accounts, and otherwise, as are or may 
of copyright conferred by law for the infringement of a right. 


Sch. I — Section 5 (contd*) 

stances, and where the employment and the payment 
are the only material iaots. (1904) 1904 App Cas 17(21, 22). 

[6] Article written for an encyclopaedia and paid for 
accordingly — Publisher cannot issue the same as a 
separate work. (1848) 17 L J Oh 210 (214). 

[7] Where the employment is in terms that the copy- 
right shall belong to the proprietor of the journal in 
which the work is published as an article the proprietor 
cannot publish the same separately, except as part of 
the journal to which the article was contributed . (1860) 
70 E E 766 (767). 

[8] Editor paid for seeming contributions from 
writers for a journal— No evidence of the writers having 
been paid for the articles — Articles do not become the 
copyright of the publishers of the journal. (1846) 16 
L J Oh 140 (144). 

[9] Actual payment to the author of an article is a 
necessary condition to entitle a publisher to a copyright. 
(1851) 20 L J Oh 553 (655). 

Suhsection (2), — [10] Assignment of copyright — 
Work not completed at the time when document assign- 
bag copyright is drawn up — Copyright is not trans- 
ferred. (Yol 26) 1939 Lah 433 (436). 

[11] An instrument which is merely an acknowledg- 
ment on the part of -the author that he has received the 
consideration for the copyright and agreed to deliver a 
regular assignment when called upon to do so does not 
operate as an actual present assignment. It is a mere 
agreement to assign, (1838) 69 E B 316 (317, 318). 

[12] Copyright of work not in existence but to be 
written can be assigned by an agreement. (1906) 75 
li J Oh 732 (736). 

[13] Bight to publish 90 songs composed by D sold to 
P — Subsequently Z) selling 47 songs to M 40 of which 
were the same as these sold to P : Held that the sale 
to P was complete and its completeness was not affected 
by the mere fact of D undertaking to revise some of 
the sonjs or rewrite some of them. (Yol 7) 1920 Mad 
629 (531) (D B). 

[14] Copyright is moveable property and can be 
assigned by unregistered deed even in India. P. Act 
S. 64 does not apply, (Vol 26) 1939 All 305 (308):I h B 
(1939) AU 275 (D B). 


[16] An assignment of copyright if not m writing, is 
not valid. (1876) 4 Oh D 419 (420). 

[16] Oral agreement conferring exclusive right to 

publish a work in England amounts only to a license 
and does not operate to assign copyright. (1814) 171 
EB3{3, 4). , , 

[17] Proprietor of a work becoming bankrupt— Copy- 
right will pass to trustee in bankruptcy without assign- 
ment in writing, (1826) 38 E B 380 (383). 

[18] Mere acquiescence does not prove assignment of 
copyright which must be according to the mode pre- 
scribed by statute. (1818) 171 E B 679 (680). 

[19] Author agreeing to giant to publishers sole and 
exclusive license to print, publish and sell his work 
— Author reserving to him copyright of such volume 
and also other rights— Agreement held merely amount- 
ed to a publishing agreement and not assignment of 
copyright. (Yol 25) 1938 Lah 173 (176) : I L B (1938) 
Lah 84 (D B). 

[20] Sale of first edition of book amounts to assign- 
ment of interest in copyright until the last copy is sold. 
(Yol 22) 1935 Cal 508 (508, 509) : 62 Cal 1057. 

[21] The vendor of a copyright can continue to sell 
the copies remaining in his possession after disposing 
of the copyright unless there is a stipulation to the 
contrary in the conditions of the sale. (1869) 7 Eq 418 
(420). 

Schedule I, Section 6 — Note 1 

[1] The rights conferred upon the owner of copyright 
by Ss. 6 and 7 are based on difierent grounds. Under 
S. 6 he has the usual remedies available where a similar 
right of property is infringed and can recover damages 
for the loss sustained by infringement or if he prefers 
payment of the profits resulting from the piracy. 
Under S. 7 he has an action of detinue in respect of 
unsold infringing copies and plates which by virtue of 
the section are deemed to be his own property and an 
action for conversion in respect of such infringing 
copies and plates as may have been sold, and further 
the measure of damages for conversion under S, 7 is hot 
limited to profits but extends to the full value of the 
work converted. (Vol X8) 1931 Cal 233 (237,238) (DB)* 
(1918) 2 Ch 281 (284, 285). 
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(2) The costs of all parties in any proceedings in respect of the infringement of copyright 
shall be in the absolute discretion of the Court. 

(3) In any action for infringement of copyright in any work, the work shall be presumed to 
be a work in which copyright subsists and the plaintiff shall be presumed to be the owner of the 
copyright, unless the defendant puts in issue the existence of the copyright, or as the case may 
be, the title of the plaintiff’, and where any such question is in issue, then — 

(a) ii Sh name purporting to be that of the author of the work is printed or otherwise in- 
dicated thereon in the usual manner, the person whose name is so printed or indicated 
shall, unless the contrary is proved, be presumed to be the author of the work ; 

{bj if no name is so printed or indicated, or if the name so printed or indicated is not the 
author’s true name or the name by which he is commonly known, and a name purport- 
ing to be that of the publisher or proprietor of the work is printed or otherwise indi- 
cated thereon in the usual manner, the person whose name is so printed or indicated 
shall, unless the contrary is proved, be presumed to be the owner of the copyright in 
the work for the purposes of proceedings in respect of the infringement of copyright therein. 

HiffJzis of owner against 7. All infringing copies of any work in which copyright subsists, 
persons possessing or deal- or of any substantial part thereof, and all plates used or intended to be 
ing with infringing copies, used for the production of such infringing copies, shall be deemed to 
be the property of the owner of the copyright, who accordingly may 
take proceedings for the recovery of the possession thereof or in respect of the conversion thereof. 


Sch. I — Section 6 (contd.) 

[2] Though remedies given by Ss. 6 and 7 are not 
alternative yet owner of copyright getting damages 
under S. 6 is not generally entitled to damages under S.7. 
(Vol 25} 1938 Lah 173 (175) : I L R (1938) Lah 84 
(DB). 

[3] Where in a case of infringement of copyright the 
plaintifi asked for damages under S, 6 on the footing of 
the loss sustained and in the alternative under S. 7 for 
the delivery of the unsold infringing copies and damages 
on the footing of conversion in respect of the infringing 
copies sold, and the Court awarded damages under S. 6 
and also decreed delivery of the unsold copies, held, 
that the plaintif could not claim damages under S. 7 
also. (Vol 18) 1931 Oal 233 (238) (DB). 

[4] The plaintiff is entitled to an account and pay- 
ment of net profits. (1857) 69 E R 1241 (1242). 

[5] Since under Soh. I one of the remedies availa- 
ble for the infringement of a copyright is by way of 
injunction the precise rule of law contained in S. 56 of 
the Specific Relief Act cannot in any way interfere with 
the discretion of the Court in regard to the grant of 
temporary injunction thereunder. (Vol 18) 1931 Lah 
624 (625). 

[6-7] Where a person publishes a book containing 
selections from another book there is a prima facie case 
for issue of temporary injunction. (Vol 22) 1935 Lah 
282 (283). 

[8] In order to justify the grant of temporary injunc- 
tion in an action by the plaintifi restraining the defen- 
dant from infringing his copyright it is not necessary 
for the plaintiff to make out a strong case and show 
that there is no other remedy open to him by which he 
can protect himself from the consequence of the injury. 
Injunction in such a case is an appropriate relief. In 
doubtful oases where the question as to legal right is one 
on which the Court is not prepared to pass an opinion, or 
the legal right being admitted the fact of its violation is 
denied, the course of the Court is either to grant the in- 
junction pending the trial of the legal right or to order the 
motion to stand over until the legal right has been tried. 
In determining which of these two courses it shall adopt 
the Court is governed by the consideration as to the 
comparative mischief or inconvenience to the parties 


which may arise from granting or withholding the 
injunction. (Vol 18) 1931 Lah 624 (626). 

[9] Temporary injunction will not be granted in 
oases where no irreparable injury will be caused to the 
plaintiff by its non-issue and where the plaintiff’s in- 
terest is otherwise protected. (V ol 20) 1933 Lah 448 (449) 

[10] Where the publications are voluminous it is the 
common course to state the piracy generally and refer to 
particular passages of the works in argument in proof 
of it, and injunction if granted being granted generally 
If any part is shown to be taken from common source 
it would not in fact be copied from plaintiff’s work and 
would not fall within the terms of the injunction (1840) 
9 L J Ch 323 (324). 

[11] An irrebutable presumption arises that an 
alleged work is a work in which copyright exists and 
that the plaintiff is the owner of it where the defendant 
does not dispute the existence of the copyright. (Vol 11) 
1924 Gal 595 (595). 

[12] There was provision in S. 3 of the Copyright Act 
of 1847 that a certificate of the entry in the Copyright 
Register Book was prima facie evidence of the pro- 
prietorship of the person mentioned therein to the 
copyright of the book in question. That provision has 
been repeated by the new Act of 1914. (Vol 3) 1916 Mad 
1015 (1016) ; 16 Cr L Jour 673. 

[13] Action for infringement of copyright — * Onus 
of proof — It is not for the defendant to prove that 
there was no infringement — The onus is upon the 
plaintiffs to prove that in fact there was. (Vol 26) 1939 
Bom 347 (349) ; I L R (1939) Bom 295. 

[14] Joint owners of copyright — One or more of 
them may sue on the infringement of the entire 
copyright, although the owners take as tenants-in- 
common. (1892) 3 Oh 402 {413, 414), 

Schedule I, Section 7 — Note 1 

[1] Owner of copyright can recover unsold infringing 
copies and price of copies actually sold. (Vol 25) 1938) 
AH 266 (271) ; I L B (1938) All 370 (DB). 

[2] Action on infringement- — Defendant in posses- 
sion of some unsold copies — Plaintiff is entitled to 
delivery of such copies besides an injunction. (1898) 1 
Oh 58 (64). 
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8. Where proceedings are taken in respect of the infringement of the copyright in any 
Mxevn/ptim of innocent work and the defendant in his defence alleges that he was not aware of 
infringer from Udbihtij the existence of the copyright in the work, the plaintiff shall not be en. 
to pay damages, etc, titled to any remedy other than an injunction or interdict in respect of 
the infringement if the defendant proves that at the date of the infringement he was not aware^ 
and bad not reasonable ground for suspecting, that copyright subsisted in the work. 

9* (1) Where the construction of a building or other structure which infringes or which, if 
Eesiriction on remedies in the completed, would infringe the copyright in some other work has 
case of architecture, been commenced, the owner of the copyright shall not be entitled 

to obtain an injunction or interdict to restrain the construction of such building or structure or 
to order its demolition. 

(2) Such of the other provisions of this Act as provide that an infringing copy of a work 
shall be deemed to be the property of the owner of the copyright, or as impose summary penalties, 
shall not apply in any case to which this section applies. 

10. An action in respect of infringement of copyright shall not be commenced after the 
Limitation of actions, expiration of three years next after the infringement 

*1« V * 


:i^ ^ xfi ft 

Importation of Copies, 

14. (1) Copies made out of the United Kingdom of any work m which copyright subsists . 

Importation of copies, which if made in the United Kingdom would infringe copyright, and as tO' 
which the owner of the copyright gives notice in writing by himself or his agent to the 
Commissioners of Customs and Excise, that he is desirous that such copies should not be imported 
into the United Kingdom shall not be so imported, and shall, subject to the provisions of this, 
section, be deemed to be included in the table of prohibitions and restrictions contained in 
section 42 of the ^Customs Consolidation Act, 1876, and that section shall apply accordingly, 

f2j Before detaining any such copies or taking any further proceedings with a view to the 
forfeiture thereof under the law relating lo the Customs, the Commissioners of Customs and 
Excise may require the regulations under this section, whether as to information, condition or other 
matters, to be complied with, and may satisfy themselves in accordance with those regulations 
that the copies are such as are prohibited by this section to be imported, 

(5) ^The Commissioners of Customs and Excise may make regulations, either general or 
special, respecting the detention and forfeiture of copies the importation of which is prohibited by 
this section, and the conditions, if any, to be fulfilled before such detention and forfeiture, and 
may, by such regulations, determine the information, notices, and security to be given, and the 
evidence requisite for any of the purposes of this section, and the mode of verification of such 
evidence. 

(4) The regulations may apply to copies of all works the importation of copies of which is 
prohibited by this section, or different regulations may be made respecting different classes of such 
works. 

(6) The regulations may provide for the informant reimbursing the Commissioners of 
Customs and Excise all expenses and damages incurred in respect of any detention made on his 
information and of any proceedings consequent on such detention; and may provide for notices 
under any enactment repealed by this Act being treated as notices given under this section. 

{ 6) The foregoing provisions of this section shall have effect as if they were part of the 
Customs Consolidation Act, 1876 : Provided that, notwithstanding anything in that Act, the Me of 
Man shall not be treated as part of the United Kingdom for the purposes of this section. 

[a] 39 and 40 Viet., o. 86. [b] Begulatlons called the Indian Copyright Eegulatione, 1914, have been made 
under the proviso to S. 3 and in conjunction with Ss. 14 and 19 of this Act as modified in its application to 
British India see General Statutory Eules and Orders, Vol. IV, page 480. 


Schedule I, Section 8 — Note 1 
[1] Defendant pleading that he had no reasonable 
ground for suspecting infringement should prove it 
affirmatively. (Vol 17) 1930 P 0 314 (317) (P 0). 


[2] The defendant should allege ignorance in respect 
of the existence of the copyright and prove it to come 
within the provisions of S. 8. (Vol 26) 1939 Bom 347 
(361) : I L B (1939) Bom 296. 
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(?) This section shall, with the necessary modifications, apply to the importation into a 
British possession to which this Act extends of copies of works made out of that possession. 

Delivery of BooJcs to Lilrary. 

i6. (1) The publisher of every book published in the United Kingdom shall, within one 

Delivery of copies to British month after the publication, deliver, at his own expense, a copy of 
Musewm and other libraries. (lie book to the trustees of the British Museum,^ who shall give a 
written receipt for it. 

( 2 ) ‘B.b shall also, if wiitten demand is made before the expiration of twelve months after 
publication, deliver within one month after receipt of that written demand or, if the demand was 
made before publication, within one month after publication, to some depot in London named in the 
demand a copy of the book for, or in accordance with the directions of, the authority having the con- 
trol of each of the following libraries, namely, the Bodleian Library, Oxford, the University Library,. 
Cambridge, the Library of the Faculty of Advocates at Edinburgh,^ and the Library of Trinity 
College, Dublin ; and, subject to the provisions of this section, the National Library of Wales. In 
the case of an encyclopaedia, newspaper, review, magazine, or work published in a series of numbers 
or parts, the written demand may include all numbers or parts of the work which may be 
subsequently published. 

(8) The copy delivered to the trustees of the British Museum shall be a copy of the whole 
book with all maps and illustrations belonging thereto, finished and coloured in the same manner 
as the best copies of the book are published, and shall be bound, sewed, or stilched together, and 
on the best paper on which the book is printed. 

(4) The copy delivered for the other authorities mentioned in this section shall be on the 
paper on which the largest number of copies of the book is printed for sale, and shall be in the liko 
condition as the books prepared for sale. 

(5) The books of which copies are to be delivered to the National Library of Wales shall not> 
include books of such classes as may be specified in regulations to be made by the Board of Trade. 

(6) If a publisher fails to comply with this section, he shall be liable on summary conviction 
to a fine not exceeding five pounds and the value of the book, and the fine shall be paid to the 
trustees or authority to whom the book ought to have been delivered. 

(?) For the purposes of this section, the expression “book” includes every part or division of 
a book, pamphlet, sheet of letter-press, sheet of music, map, plan, chart or table separately 
published, but shall not include any second or subsequent edition of a book unless such edition 
contains additions or alterations either in the letter-press or in the maps, prints, or other 
engravings belonging thereto. 

{See The Press and Registration of Books Act, 1867 {XX V of 1867), S. 9 ] 

[a] Sec British Museum Act, 1932 (22 & 23 Geo. V, 0. 36.) 

[b] The words ‘*the National Library of Scotland*’ were substituted for the words “the Library of the Faculty 
of Advocates at Edinburgh** by the National Library of Scotland Act, 1925 (15 & 16 Geo. V, 0, 73)> 
S. 5 (1). 

Special Provisions as to certain Worlas* 

16. ( 1 ) In the case of a work of joint authorship, copyright shall subsist during the life of 

Work of joint authors* the author who first dies and for a term of fifty years after his death, or 
during the life of the author who dies last, whichever period is the longer, and references in this 
Act to the period after the expiration of any specified number of years from the death of the 
author shall be construed as references to the period after the expiration of the like number of 
years from the death of the author who dies first or after the death of the author who dies last,, 
whichever period may be the shorter, and in the provisions of this Act with respect to the grant of 
compulsory licences a reference to the date of the death of the author who dies last; shall be 
substituted for the reference to the date of the death of the author. 

(2) Where, in the case of a work of joint authorship, some one or more of the joint authors 
do not satisfy the conditions conferring copyright laid down by this Act, the work shall be treated 
for the purposes of this Act as if the other author or authors had been the sole author or authors 
thereof ; 

Provided that the term of the copyright shall be the same as it would have been if all the 
authors had satisfied such conditions as aforesaid. 
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(3) For the purposes of this Act, “a work of joint authorship’' means a work produced by the 
collaboration of two or more authors in which the contribution of one author is not distinct from 
the contribution of the other author or authors. 

(4) Where a married woman and her husband are joint authors of a work the interest of 
such married woman therein shall be her separate property. 


17. (1) In the case of a literary, dramatic or musical work, or an engraving, in which copy- 
Fosthtmons looths. right subsists at the date of the death of the author or, in the case of a work 

of joint authorship at or immediately before the date of the death of the author who dies last, but 
which has not been published, nor, in the case of a dramatic or musical work, been performed in 
public nor, in the case of a lecture, been delivered in public, before that date, copyright shall subsist 
till publication, or performance or delivery in public, whichever may first happen, and for a term 
of fifty years thereafter and the proviso to section 3 of this Act shall, in the case of such a work, 
apply as if the author had died at the date of such publication or performance or delivery in public 
as aforesaid. 

(2) The ownership of an author’s manuscript after his death, where such ownership has been 
ao(iuired under a testamentary disposition made by the author and the manuscript is of a work 
which has not been published nor performed in public nor delivered in public, shall be prima facie 
proof of the copyright being with the owner of the manuscript. 

18. Without prejudice to any rights or privileges of the Grown, where any work has, whether 
Pro^cisions as to Govern- before or after the commencement of this Act, been prepared or publish- 

ment publications, ed by or under the direction or control of His Majesty or any Govern, 

ment department, the copyright in the work shall, subject to any agreement with the author, 
belong to Eis Majesty, and in such case shall continue for a period of fifty years from the date of 
the first publication of the -work. 


19. (Ij Copyright shall subsist in records, perforated rolls, and other contrivances by 
Provisions as to ^^ans of which sounds may be mechanically reproduced, in like manner as 
mechanical instru- if such contrivances were musical works, but the term of copyright shall be 
fifty years from the making of the original plate from which the contri- 
vanee was directly or indirectly derived, and the person who was the owner of such original plate 
at the time when such plate was made shall be deemed to be the author of the work, and, where 
such owner is a body corporate, the body corporate shall be deemed for the purposes of this Act to 
reside within the parts of His Majesty’s dominions to which this Act extends if it has established a 
place of business within such parts. 

(2) It shall not be deemed to be an infringement of copyright in any musical work for any 
person to make, within the parts of His Majesty’s dominions to which this Act extends, records, 
perforated rolls or other contrivances by means of which the work may be mechanically performed, 
if such person proves — 

(a) that such contrivances have previously been made by, or with the consent or acquie- 
scence of, the owner of the copyright in the work ; and 
(h) that he has given the prescribed notice of his intention to make the contrivances, and has 
paid in the prescribed manner to, or for the benefit of, the owner of the copyright in 
the work royalties in respect of all such contrivances sold by him, calculated at 
the rate hereinafter mentioned : 


Provided that — 

(i) nothing in this provision shall authorise any alterations in, or omissions from, the work 
reproduced, unless contrivances reproducing the work subject to similar alterations 


Schedule I — Section 19 — Note 1 

[1] Section 19 presupposes lawful making of record and 
lawful existence of plate from which record is made — 
Previous consent of owner of copyright necessary before 
making plate — Owner can refuse consent or give consent 
subject to conditions restricting copyright available to 
owner of plate under S. 19, (Yol 24) 1937 Bom. 472 
<47S) : I li E (1937) Bom 724. 

[2] The powers of the Board of Trade under this 
section are, as regards records, perforated rolls and 


other contrivances, the original plate of which was made 
in British India, to be exercised by the Central Govern- 
ment; and the confirmation of the Parliament is not 
necessary to the exercise of any of these powers; see the 
Indian Copyright Act, 1914, S. 3 (2). 

[3] The reference in sub-section (4) of this section to 
arbitration is to be read as reference to arbitration in 
accordance with the law for the time being in force 
in British India; see the Indian Copyright Act, 1914, 
S. 3 (3). 
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and omissions have been previously made by, or wifch the consent or aeqniesoenoe of, 
the owner of the copyright, or unless such alterations or omissions are reasonably 
necessary for the adaptation of the work to the contrivances in question ; and 
;;ii) for the purposes of this provision, a musical work shall be deemed to include any words 
so closely associated therewith as to form part of the same work, but shall not be 
deemed to include a contrivance by means of which sounds may be mechanically 
reproduced. 

(8) The rate at which such royalties as aforesaid are to be calculated shall — 

(а) in the case of contrivances sold within two years after the commencement of this Act by 
the person making the same, be two and one-half per cent.; and 

(h) in the case of contrivances sold as aforesaid after the expiration of that period, be five 
per cent.; 

on the ordinary retail selling price of the contrivance calculated in the prescribed manner, so 
however that the royalty payable in respect of a contrivance shall, in no case, be less than a half- 
penny for each separate musical work in which copyright subsists reproduced thereon, and, where 
the royalty calculated as aforesaid includes a fraction of a farthing, such fraction shall be reckoned 
as a farthing : 

Provided that, if, at any time after the expiration of seven years from the commencement of 
this Act, it appears to the Board of Trade that such rate as aforesaid is no longer equitable, the 
Board of Trade may, after holding a public inquiry, make an order either decreasing or increasing 
that rate to such extent as under the circumstances may seem just, but any order so made shall be 
provisional only and shall not have any effect unless and until confirmed by Parliament ; but where 
an order revising the rate has been so made and confirmed, no further revision shall be made 
before the expiration of fourteen years from the date of the last revision. 

(4) If any such contrivance is made reproducing two or more different works in which 
copyright subsists and the owners of the copyright therein are different persons, the sums payable 
by way of royalties under this section shall be apportioned amongst the several owners of the 
copyright in such proportions as, failing agreement, may be determined by arbitration. 

(5) When any such contrivances by means of which a musical work may be mechanically 
performed have been made, then, for the purposes of this section, the owner of the copyright in the 
work shall, in relation to any person who makes the prescribed inquiries, be deemed to have given 
his consent to the making of such contrivances if he fails to reply to such inquiries within the 
prescribed time. 

( б) For the purposes of this section, the Board of Trade may make ^'regulations prescribing 
anything which under this section is to be prescribed, and prescribing the mode in which notices 
are to be given and the particulars to be given in such notices and the mode, time, and frequency 
of the payment of royalties and any such regulations may, if the Board think fit, include regula- 
tions requiring payment in advance or otherwise securing the payment of royalties. 

[a] Kegulations called the Indian Copyright Eegulations, 1914, have been made under the proviso to S. 3 and 
in conjunction tyith Ss. 14 and 19 of this Act as modified in its application to British India, see General 
Statutory Buies and Orders, Vol. IV, p. 480, 

(7) In the case of musical works published before the commencement of this Act, the 
foregoing provisions shall have effect, subject to the following modifications and additions : — 

(a) The conditions as to the previous making by, or with the consent or acquiescence of, the 

owner of the copyright in the work, and the restrictions as to alterations in or omissions 
from the work shall not apply : ' 

(b) The rate of two and one-half per cent, sliall be substituted for the rate of five per cent, 
as the rate at which royalties are to be calculated, but no royalties shall be payable in 
respect of contrivances sold before the 1st day of July 1913, if contrivances reproducing 
the same work had been lawfully made, or placed on sale, within the parts of Hig 
Majesty’s dominions to which this Act extends before the 1st day of July, 1910 : 

(c) Notwithstanding any assignment made before the passing of this Act of the copyright in 
a musical work, any rights conferred by this Act in respect of the making, or authorising 
the making, of contrivances by means of which the work may be mechanically performed 
shall belong to the author or his legal personal representatives and not to the assignees, 
and the royalties aforesaid shall be payable to, and for the benefit of, the author? of the 
work or his legal jjersonal representatives : 
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(d ) The saving contained in this Act of the rights and interests arising from, or in connexion 
with, action taken before the commencement of this Act shall not be construed as autho. 
rising any person who has made contrivances by means of which the work may be 
mechanically performed to sell any such contrivances, whether made before or after the 
passing of this Act, except on the terms and subject to the conditions laid down in the 
section : 

^e) Where the work is a work on which copyright is conferred by an Order in Council rela* 
ting to a foreign country, the copyright so conferred shall not, except to such extent as 
may be provided by the Order, include any rights with respect to the making of records, 
perforated rolls or other contrivances by means of which the work may be mechanically 
performed. 

(8) Notwithstanding anything in this Act where a record, perforated roll, or other contriv- 
ance by means of which sounds may be mechanically reproduced has been made before the 
commencement of this Act, copyright shall, as from the commencement of this Act, subsist therein 
in like manner and for the like term as if this Act had been in force at the date of the making of 
the original plate from which the contrivance was directly or indirectly derived : 

Provided that — 

(i) the person who, at the commencement of this Act, is the owner of such original 

plate shall be the first owner of such copyright ; and 

(ii) nothing in this provision shall be construed as conferring copyright in any such 

contrivance if the making thereof would have infringed copyright in some other such 
contrivance, if this provision had been in force at the time of the making of the first- 
mentioned contrivance. 


Provisions as to 20. Notwithstanding anything in this Aet, it shall not be an infringement 
political speeches. of copyright in an address of a political nature delivered at a public meeting 
to publish a report thereof in a newspaper. 


21. The term for which copyright shall subsist in photographs shall be fifty years from the mak- 
Prot?i5ion5 as to'photo^ ing of the original negative from which the photograph was directly or 

graphs. indirectly derived, and the person who was owner of such negative at the 

time when such negative was made shall be deemed to be the author of the work, and, where such 
owner is a body corporate, the body corporate shall be deemed for the purposes of this Act to reside 
within the parts of His Majesty's dominions to which this Act extends if it has established a place of 
business within such parts. 

22, (1) This Act shall not apply to designs capable of being registered under the Patents and 
Provisions to designs regis- Designs Act, 1907, except designs which, though capable of being so 

trahle under 7 Edw. 711, c. 29. registered, are not used or intended to be used as models or patterns 
to be multiplied by any industrial process. 

( 2) General rules under section 86 of the Patents and Designs Act, 1907, may be made for 
determining the conditions under which a design shall be deemed to be used for such purposes as 
aforesaid. 


23. If it appears to His Majesty that a foreign country does not give, or has not undertaken 
WcfTis of foreign authors give, adequate protection to the works of British authors, it shall 
first published in parts of His be lawful for His Majesty by Order in Council to direct that such of 
^ the provisions of this Act as confer copyright on works first published 

^ within the parts of His Majesty's dominions to which this Act extends, 

shall not apply to works published after the date specified in the Order, the authors whereof are 
subjects or citizens of such foreign country, and are not resident in His Majesty's dominions, and 
' thereupon those provisions shall not apply to such works. 


24* r 2) Where any person is immediately before the commencement of this Act entitled to 
Existing works^ any such right in any work as is specified in the first column of the First 


Schedule I — Section 22— Note 1 
[1] The reference in this section to the Patents and 
Designs Act, 1907 (7 Edw. VII, c. 29) is to be construed 
as a reference to the Indian Patents and Designs Act, 
MU, and the leHetoaoe to S. 86 of the English Act is to 


be construed as a reference to @. 77 of the Indian Act : 
see the Indian Copyright Act, 1914, S. 3 (4). 

Schedule I — Section 24 — Note 1 
[1] A new copyright under the Act is substituted for 
an old copyright provided that copyright was in exis- 
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Schedule to this Act, or to any interest in such a right, he shall, as from that date, be entitled to 
the substituted right set forth in the second column of that schedule, or to the same interest in such 
a substituted right, and to no other right or interest, and such substituted right shall subsist for the 
V term for which it would have subsisted if this Act had been in force at the date when the work 
was made and the work had been one entitled to copyright thereunder : 

Provided that — 

(a) if the author of any work in which any such right as is specified in the first column of 
the First Schedule to this Act subsists at the commencement of this Act has, before that 
date, assigned the right or granted any interest therein for the whole term of the right, 
then at the date when, but for the passing of this Act, the right would have expired the 
substituted right conferred by this section shall, in the absence of express agreement, 
pass to the author of the work, and any interest therein created before the commence- 
ment of this Act and then subsisting shall determine; but the person who immediately 
before the date at which the right would have so expired was the owner of the right or 
interest shall be entitled at his option either — 

(i) on giving such notice as hereinafter mentioned, to an assignment of the right or the 

grant of a similar interest therein for the remainder of the term of the right for such 
consideration as, failing agreement, may be determined by arbitration; or 

(ii) without any such assignment or grant, to continue to reproduce or perform the work in 

like manner as theretofore subject to the payment, if demanded by the author within 
three years after the date at which the right would have so expired, of such royalties 
td the author as, failing agreement, may be determined by arbitration, or, where the 
work is incorporated in a collective work and the owner of the right or interest is the 
proprietor of that collective work, without any such payment ; 

The notice above referred to must be given not more than one year nor less than sis 
months before the date at which the right would have so expired, and must be sent by 
registered post to the author, or, if he cannot with reasonable diligence be found, 
advertised in the London Gazette and in two London newspapers ; 

(b) where any person has, before the 26fch day of July, 1910, taken any action whereby he has 

incurred any expenditure or liability in connexion with the reproduction or performance 
of any work in a manner which at the time was lawful, or for the purpose of or with a 
view to the reproduction or performance of a work at a time when such reproduction or 
performance would, but for the passing of this Act, have been lawful, nothing in this 
section shall diminish or prejudice any rights or interests arising from or in connexion 
with such action which are subsisting and valuable at the said date, unless the person 
who by virtue of this section becomes entitled to restrain such reproduction or performance 
agrees to pay such compensation as, failing agreement, may be determined by 
arbitration, 

(2) For the purposes of this section, ttie expression “author** includes the legal personal 
representatives of a deceased author* 

(3) Subject to the provisions of section 19, sub-sections (7) and (S), and of section 33 of this 

Act, copyright shall not subsist in any work made before the commencement of this Act, otherwise 

than under, and in accordance with, the provisions of this section. 

Application to British Possessions, 

25. (1) This Act, except such of the provisions thereof as are expressly restricted to the 

Application of Act to United Kingdom, shall extend throughout His Majesty’s dominions : Pro-^ 
British dominions. yided that it shall not extend to a self-governing dominion, unless declared 

Sch. I — Section 24 (contd.) [4] The reference in proviso (a) to sub-s, (1) of this 

tence at the time when the Act came into force. (Vol 18) section to the London Gazette and two London news- 

1931 All 353 (354) : 32 Or L Jour 814. papers is to be construed as a reference to the Gazette 

[2] The new Act of 1914 grants, by S. 24 (a) of the of India and two newspapers published in British India, 

first schedule, to the owners of existing copyrights, rights And the reference in proviso (b) to the 26th day of July, 

as valuable as the rights given under the repealed Act. 1910. is to be construed as a reference to the 30th day 

(Vol 3) 1916 Mad 1015 (1016) : 16 Or L Jour 673. of October, 1912 ; see the Indian Copyright Act, 1914, 

[3] The reference in sub-s. (1) of this section to S, 3 (5). 

arbitration is to be read as reference to arbitration in Schedule I — Section 25 — Note 1 

accordance with the law for the time being in force in [1] The certificate by the Secretary of State under 
British India; see the Indian Copyright Act, 1914, S. 3 (3), S. 25 (2) has merely the effect of bringing into operation 
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by the Legislature of that dominion to be in force therein either without any modijBcations oi 
additions, or with such modifications and additions relating exclusively to procedure and remedies, 
or necessary to adapt this Act to the circumstances of the dominion, as may be enacted by such 
Legislature, 

f2) It the Secretary of State certifies by notice published in the London Gazette that any 
self-governing dominion has passed legislation under which works, the autobrs whereof were at the 
date of the making of the works British subjects resident elsewhere than in the dominion or (not 
being British subjects) were resident in the parts of His Majesty's dominions to which this Act 
extends, enjoy within the dominion rights substantially identical with those conferred by this Act, 
then, whilst such legislation continues in force, the dominion shall, for the purposes of the rights 
conferred by this Act, be treated as if it were a dominion to which this Act extends ; and it shall 
be lawful for the Secretary of State to give such a certificate as aforesaid, notwithstanding that the 
remedies for enforcing the rights, or the restrictions on the importation of copies of works, 
manufactured in a foreign country, under the law of the dominion, differ from those under 
this Act. 

26, (1) The Legislature of any self-governing dominion may, at any time, repeal all or any 
Legislative powers of self- of the enactments relating to copyright passed by Parliament (including 
governing dominions* this Act) SO far as they are operative within that dominion; Provided 

that no such repeal shall prejudicially affect any legal rights existing at the time of the repeal, and 
that, on this Act or any part thereof being so repealed by the Legislature of a self-governing domi- 
nion, that dominion shall cease to be a dominion to which this Act extends. 

(2) In any self-governing dominion to which this Act does not extend, the enactments 
repealed by this Act .shall, so far as they are operative in that dominion, continue in force until re- 
pealed by the Legislature of that dominion. 

(S) Where His Majesty in Council is satisfied that the law of a self-governing dominion to 
which this Act does not extend provides adequate protection within the dominion for the works 
(whether published or unpublished) of authors who at the time of the making of the work were British 
subjects resident elsewhere than in that dominion, His Majesty in Council may, for ‘the purpose of 
giving reciprocal protection, direct that this Act, except such parts (if any) thereof as may he 
specified in the Order, and subject to any conditions contained therein, shall, within the parts of 
His Majesty's dominions to which this Act extends, apply to works the authors whereof were, at the 
time of the making of the work, resident within the first-mentioned dominion, and to works first 
published in that dominion; but save as provided by such an Order, works the authors whereof were 
residentin a dominion to which this Act does not extend shall not, whether they are British subjects 
or not, be entitled to any protection under this Act except such protection as is by this Act confer- 
red on works first published within the parts of His Majesty's dominions to which this Act extends; 

Provided that no such Order shall confer any rights within a self-governing dominion, but the 
Governor in Council of any self-governing dominion to which this Act extends may, by Order, 
confer within that dominion the like rights as His Majesty in Council is, under the foregoing provi- 
sions of this sub-seotion, authorised to confer within other parts of His Majesty's dominions. 

For the purposes of this sub-section, the expression ‘*a dominion to which this Act extends’* in 
eludes a dominion which is for the purposes of this Act to be treated as if it were a dominion to 
which this Act extends. 


27# The Legislature of any British possession to which this Act extends may modify or 
Power of Legislatures of add to any of the provisions of this Act in its application to the posses- 

except so far as such modifications and additions relate to pro- 
' cedure and remedies, they shall apply only to works the authors whereof 
were, at the time of the making of the work, resident in the possession, iJand to works first published 
in the possession. 


I— Section 25 (cmtdj ^ ^ authCr would become a person entitled to the rights 

the jgrovision that the Dominion in respect of which the conferred by the Act. Hence the authors In that Doml- 

purposes of the nion will have the same rights under the Act within 

nghts conferred by the Act, be treated as if it were a the area to which that Act extends as they would have 

Dommwn to which the Act extended.^ Thus, although if the Act extended to the Dominion. But the certificate 

under S.l, an author writing in a Dominion would not, •does not and cannot extend the Act to the Dominion if 
was passed, have any ooEyright under the it is not in force there. (Vol 24) 1937 P 0 826 (829) 
Act, the efieot of the certificate would be that snoh an (PC). 
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28. His Majesty may, by Order in Oomacil, extend this Act to any territories under his 
Application to piotec- protection and to Cyprus, and, on the making of any such Order, this Act 
torates, shall, subject to the provisions of .the Order, have effect as if the territories 

to which it applies or Cyprus were part of His Majesty’s dominions to which this Act extends, 


PART IL 

INTEENATIONAL COPTBIGHT. 

Powers to ecotend Act 29. fi^His Majesty may, by Order in Council, direct that this Act 

to foreign worJts. (except such parts, if any, thereof as may be^speeified in the Order) shall apply — 

(a) to works first published in a foreign country to which the Order relates, in like manner 
as if they were first published within the parts of His Majesty’s dominions to which this 
Act extends; 

f 6 j to literary, dramatic, musical and artistic works, or any class thereof, the authors whereof 
were, at the time of the making of the works, subjects or citizens of a foreign country to 
which the Order relates, in like manner as if the authors were British subjects; 
fc) in respect of residence in a foreign country to which the Order relates, in like manner as 
if such residence were residence in the parts of His Majesty’s dominions to which the 
Act extends; 

and thereupon, subject to the provisions of this Part of this Act and ot the Order, this Act shall 
apply accordingly : 

Provided that — 

(i) before making an Order in Council under this section in respect of any foreign country 
(other than a country with which His Majesty has entered into a convention relating 
to copyright), His Majesty shall be satisfied that that foreign country has made, or has 
undertaken to make, such provisions, if any, as it appears to His Majesty expedient to 
require for the protection of works entitled to copyright under the provisions of part i 
of this Act; 

(ii) the Order in Council may provide that the terms of copyright within such parts of His 

Majesty’s dominions as aforesaid shall not exceed that conferred by the law of the 
country to which the Order relates; 

(iii) the provisions of this Act as to the delivery of copies of books shall not apply to works 

first published in such country, except so far as is provided by the Order; 

(iv) the Order in Council may provide that the enjoyment of the rights conferred by this Act 

shall be subject to the accomplishment of such conditions and formalities (if any) as 
may be prescribed by the Order; 

(v) in applying the provisions of this Act as to ownership of copyright, the Order in Council 

may make such modifications as appear necessary having regard to the law of the 
foreign country; 

(vi) in applying the provisions of this Act as to existing works, the Order in Council may 

make such modifications as appear necessary, and may provide that nothing in those 
provisions as so applied shall be construed as reviving any right of preventing the 
production or importation of any translation in any case where the right has ceased 
by virtue of section 5 of the ^International Copyright Act, 1886. 

{2j An Order in Council under this section may extend to all the sSveral countries named or 
described therein. 

[a] 49 & 60 Viot., o. 33. 

80. (Ij An Order in Council under this Part of this Act shall apply to all His Majest’y 
Appheation of Part II dominions to which this Act extends except self-governing dominions and 
to British possessions* any other possessions specified in the Order with respect to which it 
appears to His Majesty expedient that the Order should not apply. 

The Governor in Council of any self-governing dominion to which this Act exiends may, 
as respects that dominion, make the like Orders as under this Part of this Act His Majesty in 

[a] For Proclamation applying the Copyright Act, 1911, see notification No. 56 dated SOth October, 1912, 
Gazette of India, Extraordinary, dated 30-10-1912, 



^160 


[THE IKDIAK] COPVBIGHT ACT, 1914, SCH. I 


[Ss, 30-85] 


Council ia authorised to make with respect to His Majest’y dominions other than self-governing 
dominions and the provisions of this Part of this Act shall, with necessary modifications, apply 
accordingly. 

(S) Where it appears to His Majesty expedient to except from the provisions of any Order 
any part of his dominions, not being a self-governing dominion, it shall be lawful for His Majesty 
by the same or any other Order in Council to declare that such Order and this Part of this Act 
shall not, and the same shall not, apply to such part, except so far as is necessary for preventing 
any prejudice to any rights acquired previously to the date of such Order. 


PART IIL 

Supplemental Provisions. 

31 . No person shall be entitled to copyright or any similar right m any literary, dramatic, 
Abrogation of common musical or artistic work, whether published or unpublished, otherwise 

iaw rights, than under and in accordance with the provisions of this Act, or of any 

other statutory enactment for the time being in force, but nothing in this section shall be construed 
as abrogating any right or jurisdiction to restrain a breach of trust or confidence. 

32 . (1) His Majesty in Council may make Orders for altering, revoking, or varying any 

Provisions as to Orders Order in Council made under this Act, or under any enactments repealed 
Council, by this Act, but any Order made under this section shall not affect 

prejudicially any rights or interests acquired or accrued at the date when the Order comes into 
operation, and shall provide for the protection of such rights and interests. 

(2) Every order in Council made under this Act shall be published in the London Gazette 
and shall be laid before both Houses of Parliament as soon as may be after it is made, and shall 
have effect as if enacted in this Act. 

33 . Nothing in this Act shall deprive any of the universities and colleges mentioned in the 
Saving of University ^Copyright Act, 1175, of any copyright they already possess under that 

copyright. Act, but the remedies and penalties for infringement of any such copyright 

shall be under this Act and not under that Act. 

[a] 15 Geo., m, e. 58. 

3$. There shall continue to be charged on, and paid out of, the Consoiidated Fund of the 
Saving of compensation to United Kingdom such annual compensation as was immediately before 
certain libraries, the commencement of this Act payable in pursuance of any Act as 

compensation to a library for the loss of the right to receive gratuitous copies of books : 

Provided that this compensation shall not be paid to a library in any year, unless the 
Treasury are satisfied that the compensation for the previous year has been applied in the purchase 
of books for the use of and to be preserved in the library. 

Interpretamn, 35 , (i) In this Act, unless the context otherwise requires, — 

“Literary work“ includes maps, charts, plans, tables, and compilations ; 

“Dramatic work” includes any piece for recitation, choreographic work or entertainment in 
dumb show, the scenic arrangement or acting form of which ia fixed in writing or 
otherwise, and any cinematograph production where the arrangement or acting form 
or the combination of incidents represented give the work an original character. 
“Artistic work” includes works of painting, drawing, sculpture and artistic oraftmanship, and 
architectural works of art and engravings and photographs ; 

“Work of sculpture” includes casts and models ; 

“Architectural work of art” means any building or structure having an artistic character or 
design, in respect of such character or design, or any model for such building or 

Schedule I — Section 35 — Note 1 piler — Copyright in notes vests in the compiler. (1907) 

[1] A map described as “Panoramic bixd*s eye view 23 T L B 370 (871). 

of the seat of war, from special drawings by French and [3] Copies of wood engravings pirated — Injunction 
'German artists, showing the Rhine, France, Russia and to restrain same granted. (1862) 64 E E 1311 (1114). 

etc., is a book. (1871) 40 L J Oh 489 (491). [4] Copying a print by photography — Copyright in 

[2] Biographical notes compiled in golf annual from the print is infringed. (1867) 86 L J C F 189 (141) 
scepUes sent by golf players to questions sent by com- (1863) 148 E B 468 (468). 
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structure, provided that the protection afforded by this Act shall be confined to the 
artistic character and design, and shall not extend to processes or methods of 
construction ; 

'‘Engravings** include etchings, lithographs, wood-cuts, prints, and other similar works, not 
being photographs ; 

""‘Photograph’* includes photo-lithograph and any work produced by any process analogous 
to photography ; 

’'‘Cinematograph” includes any work produced by any process analogous to cinemato- 
graphy ; 

"‘"‘Collective work” means — 

(a) m encyclopaedia, dictionary, year-book, or similar work, 

(h) & newspaper, review, magazine, or similar periodical ; and 

(c) any work written in distinct parts by different authors, or in which works or parts 
of works of different authors are incorporated ; 

‘Infringing,” when applied to a copy of a work in which copyright subsists, means any 
copy, including any colourable imitation made or imported in contravention of the 
provisions of this Act ; 

'‘Performance** means any acoustic representation of a work and any visual representation 
of any dramatic action in a work, including such a representation made by means of 
any mechanical instrument ; 

"“Delivery,” in relation to a lecture, includes delivery by means of any mechanical instru- 
ment ; 

'‘Plate” includes any stereotype or other plate, stone, block, mould, matrix, transfer, or 
negative used or intended to he used for printing or reproducing copies of any work, 
and any matrix or other appliance by which records, perforated rolls or other 
contrivances for the acoustic representation of the work are or are intended to be 
made ,* 

“Lecture” includes address, speech, and sermon ; 

"‘Self-governing dominion” means the Dominion of Canada, the Commonwealth of Australia 
the Dominion of New Zealand, the Union of South Africa, and Newfoundland. 

(2) For the purposes of this Act (other than those relating to infringements of copyright), a 
■work shall not be deemed to be published or performed in public, and a lecture shall not be deemed 
to be delivered in public, if published, performed in public, or delivered in public, without the 
consent or acquiescence of the author, his executors, administrators or assigns. 

(3) For the purposes of this Act, a work shall be deemed to be first published within the parts 
of His Majesty’s dominions to which this Act extends, notwithstanding that it has been published 
simultaneously in some other place, unless the publication in such parts of His Majesty’s dominions 
as aforesaid is colourable only and is not intended to satisfy the reasonable requirements of the 
public, and a work shall be deemed to be published simultaneously in two places if the time 
between the publication in one such place and the publication in the other place does not exceed 
fourteen days, or such longer period as may, for the time being, be fixed by Order in Council. 

(4) Where, in the case of an unpublished work, the making of a work has extended over a 
'Considerable period, the conditions of this Act conferring copyright shall be deemed to have 
been complied with, if the author was, daring any substantial part of that period, a British subject 
or a resident within the parts of His Majesty’s dominions to which this Act extends. 

(5) For the purposes of the provisions of this Act as to residence, an author of a work shall 
be deemed to be a resident in the parts of His Majesty’s dominions to which this Act extends if he 
is domiciled within any such part. 

36* Subject to the provisions of this Act, the enactments mentioned in the Second Sehe- 
Bepeal, (JuJe to this Act are hereby repealed to the extent specified in the third column of that 
schedule : 

Provided that this repeal shall not take effect in any part of His Majesty’s dominions until 
*ihis Act comes into operation in that part. 


271 & 272. A.M. 
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Shmt title and commencement 37, (2) This Act may be cited as the Copyright Act, IDll, 

(2) This Act shall come into operation — 

in the United Kingdom, on the 1st day of July, 1912, or such earlier date as may be iBxea 
by Order in Council ; 

(h) in a self-governing dominion to which this Act extends, at such date as may b© fxefl by- 
the Legislature of that dominion ; 

(c) in the Channel Islands, at such date as may be fixed by the States of those Islands- 
respectively ; 

(d) in any other British possession to which this Act extends, on the proclamation thereof 
within the possession by the Governor. 


SCHEDULES. 


FIRST SCHEDULE. 


Section 24 , 

Existing Eights. 


Existing Bight, 


Substituted Right. 


(a) In the the case of Works other than Dramatic and Musical Works, 
Copyright * • • • j Copyright as defined by this Act ^ 

(h) In the case of Musical and Dramatic Works, 


Both copyright and performing tight 
Copyright, hut not performing right 

Performing right, but not copyright 


Copyright as defined by this Act.^ 

Copyright as defined by this Act, except the sole right 
to perform the work or any substantial part thereof 
in public. 

The sole right to perform the work in public but nono 
of the other rights comprised in copyright as defined 
by this Act, 


[aj In the case of an essay, article, or portion forming part of and first published in a review, magazine or 
other periodical or work of a like nature, the right shall be subject to any right of publishing the essay, article,, 
or portion in a separate form to which the author is entitled at the commencement of this Act, or would, if 
this Act had not been passed, have become entitled under section eighteen* of the Copyright Act, 1842 (5- 
and 6 Viet., c, 45), 


bisection 18, which is reproduced here, is as follows ; — 
“18. When any publisher or other person shall, 
before or at the time of the passing of this Act have 
projected, conducted, and carried on, or shall hereafter 
project, conduct, and carry on, or be the proprietor of 
an\ encyclopsedia, review, magazine, periodical work, or 
work published in a series of books or par's, or any book 
whatsoever, and shall have employed or shall employ 
any persons to compose the same, orany volumes, parts, 
essays, articles, or portions thereof for publication in or as 
part of the same, and such work, volumes, parts, essays, 
articles, or portions shall have been or shall hereafter 
be compose*! under such employment, on the terms that 
the copyright therein shall belong to such proprietor, 
projector, publisher or conductor, and paid for by such 
proprietor, projector, publ'sher or conductor, the copy- 
right in every such encyclopaedia, review, magazine, 
periodical work, and work published in a series of books 
or parts, and in every volume, part, essay, article, and 
pornon so composed and pa»d for shall be the property 
of such proprietor, projector, publisher, or other conduc- 
tor, who shall enjoy the same rights as if he were the 
actual author thereof, and shall have such term of copy- 
right therein as is given to the authors of books by this Act; 


Except only that in the case of essays, articles, or 
portions, forming part of and first published in reviews, 
magazines, or other periodical works of a like nature, 
after the term of twenty eight years from the first publi- 
cation thereof respectively the right of publishing the 
same in a separate form shall revert to the author for 
the remainder of the term given by this Act : 

Provided always, that during the ^ term of twenty- 
eight years the said proprietor, projector, publisher or 
conductor shall not publish any such esf-ay, article, or 
portion separately or singly without the consent previ- 
ously obtained of the author thereof, or his assigns : 

Provided also that nothing herein contained shall 
alter or affect the right of any person who shall have 
been or who shall be so employed as aforesaid to publish 
any such his composition in a separate form, who by 
any contract, express or implied, may have reserved or 
may hereafter reserve to himself such right ; but every 
author reserving, retaining, or having such right shall 
be entitled to the copyright in such composition when 
published in a separate form, according to this Act, 
without prejudice to the right of such proprietor, pro- 
jector, publisher, or conductor as aforesaid.** 
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For the purposes of this Schedule the following expressions, where used in the first column 
thereof, have the following meanings : — 

“Copyright,” in the case of a work which according to the law in force immediately before 
the commencement of this Act has n t been published before that date and statutory 
copyright wherein depends on publication, includes the right at common law (if any) 
to restrain publication or other dealii g with the work ; 

“Performing right,” in the case of a work which has not been performed in public before 
the commencement of this Act, includes the right at common law (if any) to restrain 
the performance thereof in public. 


SECOND SCHEDULE. 

Enactments Eepbaled. 


Session and Chapter, L Short Title. Extent of Repeal. 


8 Geo. 2, 0 . 13 , . , The Engraving Copyright Act, 1734 . , The whole Act. 

7 Ge6. 6, c. 38 , , . The Engraving Copyright Act, 1767 . . Dnto, 

15 Geo. 3, c. 53 . . , The Copyright Act, 1775 .... Ditto. 

17 Geo. 3, c. 57 , . , The Prints Copyright Act. 1777 . . . Ditto. 

54 Geo. 3 c. 56 . , . The Sculpture Copyright Act, 1814 . , Ditto. 

3 & 4 Will. 4, c. 15 . , The Dramatic Copyright Act, 1833 , . Ditto. 

5 & 6 Will, 4, 0. 65 . . The Lectures Copyright Act, 1835 . . Di to, 

6 & 7 Will. 4, 0, 59 . , The Prints and Engravings Copyright (Ire- Ditto. 

land) Act, 18 ^6 

6 & 7 Will. 4, 0. 110 . . The Copyright Act, 1836 .... Ditto. 

5 & 6 Viet., 0 . 45 . . . The Copyright Act, 1842 .... Ditto. 

7 & 8 Vict., c. 12 . , . The International Copyright Act, 1844 . Ditto. 

10 & 11 Viot,, e. 95 . . The Colonial Copyright Act, 1847 . . Ditto. 

15 & 16 Viet., 0. 12 . . The International Copyright Act, 1852 . Ditto. 

25 & 26 Vict., e, 68 , , The Fine Arts Copyright Act, 1862 . . Sections 1 to 6. In section 8 the 

words “and pursuant to any Act 
for the protection of copyright 
engravings,*’ and “and in any 
such Act as atoresaid.** Sec- 
tions 9 to 12. 

38 & 39 Vict., c. 12 . . The International Copyright Act, 1875 . The whole Act. 

39 & 40 Vict., c. 36 , , The Customs Consolidation Act, 1876, . Section 42, from “Books wherein** 

to “such copyright will expire.* ’ 
Sectinns 44, 45 and 152. 

45 & 46 Vict., c. 40 . . The Copyright (Musical Compositions) Act, The whole Act. 

1882 

49 & 50 Vict., c. 33 , . The International Copyright Act, 1886 . Ditto. 

61 & 52 Vict., 0 . 17 . , The Copyright (Musical Compositions) Act, Ditto. 

1888 

52 & 53 Vict., 0 . 42 . . The Revenue Act, 1889 .... Section 1, from “Books first pub- 

lished** to “as provided in that 
section *’ 

6 Edw. 7, c. 36 . . . The Musical Copyright Act, 1906 . , In s^^ction 3 the words “and which 

has been registered in accordance 
with the provisions of the Copy- 
right Act, 1842, or of the Inter- 
national Copyright Act, 1844, 
which registration may beefieot- 
ed notwithstanding anything in 
the International Copyright Act, 
1886.** 


THE SECOND SCHEDULE CEbpbaIi of Enaotmbnts.] Bepealed by the Repealing 

Act, 1927 (12 [XJI] of 1927), 8. 2 and Schedule. 
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[ THE 1 CORONERS ACT, 1871 
(Act IV of 1871). 
CONTENTS. 


Pbeamble. 
CHAPTER I 
Preliminaey. 

Sections. 

1. Short title. 

2. [Bepealed.] 


CHAPTER IL 

Appointment of Coeonees. 

B. Coroners of Calcutta and Bombay. 

4. Their appointment, suspension and re- 
moval. 

5. Coroners to be public servants. 

6. Power to hold other offices, 

7. [Repealed*] 


CHAPTER III. 

Duties and Powers of Coroners. 

8. Jurisdiction to inquire into deaths. 

9. Coroner to be sent for when prisoner dies. 

10. Power to hold inquests on bodies within 
local limits wherever cause of death oc- 
curred. 

11. Power to order body to be disinterred. 

12. Summoning jury. 

Inquest may bo on Sunday. 

18. Opening Court. 

14. Jurors to be sworn.. 

15. View of body. . 

16. Proclamation for witnesses. 

17. Summoning witnesses, 

18. Postmortem examinations, 

Fees to medical witnesses. 

18-A, Report of Chemical Examiner. 

19. Evidence to be on oath. 

Evidence on behalf of accused. 
Interpreter. 

Questions suggested by jury, 

20. Coroner to take down evidence in writing. 
Witnesses to sign depositions. 

Coroner to subscribe depositions. 

Coroner a Magistrate. 


Sections, 

21. Adjournment of inquest. 

Jurors’ recognizances. 

22. Coroner to sum up to jury, 

23. Coroner to draw up inquisition. 

24. Contents of inquisition. 

25. Procedure where death is found due to 
an act amounting to an offence. 

26 Power to arrest and commit for trial. 

27. [Repealed* I 

28. Warrant for disposal. 

29. Inquisitions not to be quashed for want of 
form. 

Amendment of inquisition. 

30. Cessation of jurisdiction as to treasure 
trove, wrecks, etc. 

Felo de se* 

Deodands. 


CHAPTER IV. 

Coroners’ Juries. 

81. Fine on juror neglecting to attend. 

32. Certificate as to defaulting juror. 

Service of copy of certificate. 

33. Levy of fine. 

84. Jurors not to be summoned twice within 
the year. 

35. Jurors on inquest on prisoner. 


CHAPTER V. 

Rights and Liabilities of Coroners. 
36. Coroners’ salary. 

87. Disbursements to be repaid, 

38. Power to appoint deputy. 

Revocation of appointment. 

39. Exemption from serving on juries. 

40. Privilege from arrest. 

41. Penalty for failure to comply with Act. 
42 Limitation of suits. 

First Scbedtjl-e^— [R epealed*] 

Second Schedule"— Form of Inquisition. 


REPORT OF SELECT COMMITTEE 


“We, the undersigned, the Members of the Selest 
Oommittee of the Council of Governor-General of India 
fox the purpose of making Laws and Regulations, to 
which the Bill to consolidate laws relating to Coroners 
has been referred, have the honour to present this 
preliminary report. 

The Bill, as introduced, was intended merely to 
consolidate the existing law contained in two statutes and 
three Acts, and it provided, in the words of 33 Geo. HI, 
Cap. 52, S. 157, that the Coroners should exercise the 
like jurisdictions as by law might be exercised by Coro- 
ners elected for counties in England. We have struck 
out this provision, which would have necessitated constant 
reference to English statutes and text-books, and we 
have in lieu thereof codified such part of the EngKsh 


law of Coroners as seemed adapted to the Presidency 
towns. 

The amended Bill accordingly declares the coroner’s 
jurisdiction to enquire into deaths by accident, homi- 
cide or suicide, sudden deaths by means unknown, and 
deaths of prisoners in prison. It enables him to order a 
body to be disinterred. It provides for summoning 
juries, swearing the jurors, viewing the body, summon- 
ing witnesses, and post mortem examinations. 

It declares that the evidence shall be taken on oath, 
that witnesses unacquainted with English shall be 
examined through an interpreter, that questions sug- 
gested by the jury shall be put, and that the coroner 
shall take down the material parts of the evidence. 
Power is given to adjourn the inquest. When the wit- 
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nesses have been examined, the Coroner \7ill sum up, 
and the ]ury mil consider of their verdict. When the 
verdict is delivered, the Coroner will draw up an in- 
quisition setting forth the matters specified in £. 24, 
and in the form given in the second Schedule. 

When the verdict amounts to murder, culpable 
homicide, or killing by a rash or negligent act (the last 
mentioned offence is about to be added to the Penal 
Code), the Coroner will bind by recognizance any person 
acquainted with the facts to appear at the next sessions, 
and prosecute or give evidence. The Coroner will also 
certify the recognizances and deliver them with the 
inquisition and evidence to the Court in which the trial 
is to be. He may also issue his warrant for the appre- 
hension of the accused. 

The amended Bill expressly abolishes the Coroner*s 
jurisdiction as to trea-ure trove and wrecks, and declares 
that he shall not be liable to execute process. 

The Coroner of Calcutta will, under the amended 
Bill, be appointed by the Lieutenant Governor of Bengal, 
and not by the Governor-General in Council. 

As to Coroner’s juries, we have provided (S. 31) that 


when an inquest is held on the body of a prisoner, no 
ofSeer of the prison and no prisoner confined therein 
shall be a juror. There is a similar provision in the 
Schedule to the English Prisons’ Act (28 <fe 29 Vic., 
c. 126), clause 48. 

As to a Coroner’s rights, we have added three clauses, 
one providing for repaying Ms disbursements for fees to 
medical witnesses, hire of rooms for the jury, and the 
like; another exempting him from serving on juries, 
and a third privileging him from arrest while engaged 
in the discharge of his official duty. 

We have omitted the clause corresponding with Act 
12 of 1867, S. 12, as this will more fitly be placed in 
the Prisoners’ Bill now before the Council. 

We have omitted, as unnecessary, the elaborate 
specification of the informalities in case of which the 
inquisition may be amended by a Judge of the High 
Court. For variances between the statements in the 
inquisition and the evidence. Act 18 of 1862 (Ss. 1 

and 57) appears to provide sufficiently ” 

—Gazette of India, 1870, Part. Y. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

—Amended by Acts 5 of 1889, 38 of 1920. 

— Adapted by A. 0. — Repealed and amended by Acts 10 of 1881; 4 of 1908. 

^Amended in Bengal by Bengal Act 7 of 1944. —Repealed in part by Acts 9 of 1871; 10 of 1873; 12 

— Amended in Bombay by Bombay Acts 13 of 1930; of 1873; 16 of 1874; 12 of 1891. 

25 of 1942. 

[THE] CORONERS ACT, 1871 

(ACT IV OP 1871)® 27th January, 1871. 

An Act to consolidate and amend the laws relating to Coroners. 

Whereas it is expedient to consolidate and amend: the laws relating to Coroners in the 
Preamble. Presidency towns ; It is hereby enacted as follows : — 

[a] For Statement of Objects and Reasons, see Gazette of India, 1870, Pt, V, p. 295; for Preliminary Report of 
the Select Committee, see tbtd., p. 351; and for Proceedings in Council, see ibid, Supplement, pp, 1077, 1195, 
1298; and ibid , 1871, pp. 198 and 207. 

CHAPTER 1. 


Preliminary. 

Short title, 1, This Act may be called The CORONERS Act, 1871. 

g, ^ SjS 'is ^ ^ ^ H 

[a] The local extent and commencement clauses were repealed, by the Coroners Act, 1881 (10 [X] of 1881), S. 2 
and by the Repealing Act, 1874 (16 [XVI] of 1874), respectively. 

2. [Eepeal of eoaotmesats.! Bepealed by the Bepealing Act, 1873 (12 [XII] of 1873). 


OHAPTEE II. 

Appointment op Oobonees. 

3. “[Within the local limits of the ordinary original civil jurisdiction of each of the High 
Coroners of Calmm and Courts of Judicature at Port William and Bombay, there shall be a 
Bombay, Coroner. Such Coroners shall be called respectively, the Coroner of 

Calcutta and the Coroner of Bombay. ] 

[a] Substituted by the Coroners (Madras) Act, 1889 (5, [V] of 1889), S. 2, for the original section. 

Their appointment, ms- i. Every such ofiScer shall be appointed and may- be suspended or 
pension and remooai, removed by the ® [Provincial Government.] ••[ * * * ] 

[a] Substituted by A. 0. for “Local Government”, [b] The words "Every person now holding such office shall 
be deemed to have been appointed nnder this Act” were repealed by the Amending Act, 1891 (12 [Sllj 
of 1891). .... 

Oormiersio be public ser- 8. Every Coroner shall be deemed a public servant tvithm the 
vants. meaning of the Indian Penal Code. 

Power to hold other 6. Any Coroner may hold simultaneously any other office under 
offices. Govemmeni 
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7. [Oath to be taken by Coroner.] Bepealed by the Indian Oaths Act^ 1878 (10 [X] of 
1878). 


^OHAPTEE III 

Doties and Powers or Coroners. 

8. When a Coroner ^ [has reason to believe] that the death of any person has been caused 
J urisdiction to engtiire by accident, homicide, suicide or suddenly by means unknown, or 
into deaths, that any person being a prisoner had died in prison, 

and that the body is lying within the place for which the Coroner is so appointed, 
the Coroner shall enquire into the cause of death. 

Every such enquiry shall be deemed a judicial proceeding within the meaning of section 193 
of the Indian Penal Code. 

[a] This chapter has been extensively amended in its application to Bombay by the Coroners (Bombay Amend- 
ment) Act, 1930 (Bom Act 13 [XIII] of 1930). New sections have been siibstituted for sections 8 to 20. The 
text of these substituted sections is reproduced in this Manual after section 20 of the main Act. [b] Suhsti’- 
iuted by the Coroners Act, 1881 (10 [X] of 1881), S. 5 for “is informed.** 

PROVINCIAL AMENDMENT. 

BENGAL 

To the first paragraph of section 8 ending with ’the words “inquire into the cause of death*’ add the following 
proviso:— 

“Provided that, unless the Provincial Government otherwise directs, no such inquiry shall be held in the case 
where the death of any person has been caused by enemy action.’* — Bengal Act VII of 1944. [8-2-1945]. 


9. Whenever a prisoner dies in a prison situate within the place for which a Coroner is so 
Coroner to be sent for appointed, the buperintendent of the prison shall send for the Coroner 
when prisoner dies, before the body is ^■[disposed of]. Any Superintendent failing herein 

shall, on conviction before a Magistrate, he punished with fine not exceeding five hundred rupees. 

Nothing in the former part of this section applies to cases in which the death has been caused 
by cholera or other epidemic disease. 

[a] Substituted by the Coroners (Amendment) Act, 1908 (4 [IV] of 1908), S. 2, for “buried”. 


occurred. 


Power to hold inguests on 10. Whenever an inquest ought to be holden on any body lying 

bodies Within local limits dead within the local limits of the jurisdiction of any Coroner, he shall 
cause of death hold such inquest, whether or not the cause of death arose within his 
jurisdiction. 

11, A Coroner may order a body to he disinterred within a reasonable time after the death of 
Power^ to order body the -deceased person, either for the purpose of taking an original inquisition 
io he disinterred. where none has been taken, or a further inquisition ® [where the Coroner 
considers it necessary or desirable in the interests of justice to take a further inquisition]. 

[a] Substituted by the Coroners (Amendment) Act, 1908 (4 [lY] of 1908), S. 3, for “where the first was in- 
sufdcieut.” 


12. On receiving notice of any death mentioned in section 8, the Coroner shall summon five, 
Summoning jury seven, nine, eleven, thirteen or fifteen respectable persons to appear before him 
at a time and place to be specified in the summons, for the purpose of enquiring when, how and 
by what means the deceased came by his death. 

InguBst may be on Sunday. Any inquest under this Act may be held on a Sunday. 


18, When the time arrives, the Coroner shall proceed to the place so specified, open the Court 
Opening Court, by proclamation, and call over the names of the jurors. 


Section 8 — Note 1 

[1] A Coroner’s inquest is aimed at inquiring into the 
cause of the death of any person which he has reason 
to believe to have been caused by ‘accident, homicide, 
suicide or suddenly by means unknown.* (Vol 33) 1946 
Bom 184 (185) : 47 Or L Jour 655. 

[2] One of the objects of holding such a public inquiry 
is to satisfy the public oonscienoe that an xinnamial 
death was not hushed up. (Vol 33) 1946 Bom 184(185); 
47 CrL Jour 655. 


[3] It is a general inquiry for farther action by police 
if necessary, (Vol 33) 1946 Bom 184 (185): 47 Or L Jour 
555, 

[4] Inquiry before the Coroner, although it may be 

judicial proceeding, is not a proceeding between thepro- 
seeutor and the accused (Vol 20) 1933 Bom 479 (479) : 
35 Or h Jour 106 €&(Vol 33) 1946 Bom 184 (185) : 47 
CrLJiiur565. . 

[6] No analogy exists between a Coroner’s inquest and 
an inquiry into the cause of death under Criminal P. 0. 
{*78) 3 Cal 742 (762) (DB). 
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14. When a sufficient jury is in attendance, he shall administer an oath to each juror to sfive 
Jurors to be sworn, a true verdict according to the evidence, and shall then proceed with the 

jury to view the body. 

15. The Coroner and the jury shall view and examine the body at the first sitting of the in- 
View of body, quest, and the Coroner shall make such observations to the jury as the appearance 

of the body requires : 


®[ Provided that the Coroner may, with the concurrence of a majority of the jury, dispense 
with a view of the body, if he is satisfied, from medical evidence or medical certificates, that no 
Sidvantage would result from such viewing.] 

[a] Inserted by tho Coroners (Amendment) Act, 1908 (4 [IV] of 1908), S, 4. 

Proclamation for 16. The Coroner shall then make proclamation for the attendance of wit- 
witnebses, nesses, or, where the inquiry is conducted in secret, shall call in separately such 

as know anything concerning the death. 


17. It shall be the duty of all persons acquainted with the circumstances attending the death 
Summoning witnesses, to appear before the inquest as witnesses; the Coroner shall enquire of such 
<oireumstances and the cause of death; and if before or during the enquiry he is informed that any 
person, whether within or without the local limits of his jurisdiction, can give evidence or produce 
any document material thereto, may issue a summons requiring him to attend and give evidence 
or produce such document on the inquest- 

Any person disobeying such summons shall be deemed to have committed an offence under 
section 174, section 175 or section 176 of the Indian Penal Code, as the ease may be.] 

For the purpose of causing prisoners to be brought up to give evidence, the Coroner shall he 
deemed a Criminal Court within the meaning of ^[Part IX of the Prisoners Act, 1900]. 

[a] Substituted by the Coroners Act, 1881 (10 [X] of 1881), S, 6, for the original paragraphs, [b] Substituted 
by the Coroners (Amendment) Act. 1908 (4 [IV] of 1908), S. 5, for “Act No. 15 [XV] of 1869, {to provide 
facilities for obtaining the evidence and appearance of prisoners and for service of process upon themf*. 


18. The Coroner may direct the performance of a post mortem examination with or without 
Post-mortem examinations, an analysis of the contents of the stomach or intestines, by any medical 
witness summoned to attend the inquest ; and every medical witness, other than the Chemical 
Pees to medical witnesses. Examiner to Government, shall be entitled to such reasonable remune. 
ration as the Coroner thinks fit. 

®[18-A. Any document purporting to be a report under the hand of any Chemical Examiner 
Eeport of Chemical or Assistant Chemical Examiner to Government upon any matter or thing 
Examiner, submitted to him for examination or analysis and report in the course 

of any proceeding under this Act, may be used as evidence in apy inquest under this Act and in 
any subsequent inquiry, trial or other proceeding under the Code of Criminal Procedure, 1898.] 

[a] Inserted by the Coroners (Amendment) Act, 1908 (4 [IV] of 1908), S. 6. 

Evidence to he on oath, 19. All evidence given under this Act shall be on oath, and the 

Evidence on behalf of Coroner shall be bound to receive evidence on behalf of the party (if any) 
accused, accused of causing the death of the deceased person. 

Witnesses unacquainted with the English language shall be examined through the medium of 
Interpreter, an interpreter, who shall be sworn to interpret truly as well the oath as the 
questions put to, and the answers given by, the witnesses. 

After each witness has been examined, the Coroner shall enquire whether the jury wish any 
^ Questions suggested by further questions to be put to the witness, and if the jury wish that any 
iwr?/. such questions should be pub, the Coroner shall put them accordingly. 


Section 19 — Note 1 

[1] An inquest is not the same thing as a trial before 
a Criminal Court where under a special provision of the 
Criminal Procedure Code the accused is not to be ad- 
ministered an oath — In the absence of any similar pro- 
vision in the Coroner’s Act, the person accused at the 
inquest can give evidence on his own behalf. (’28) 29 
Cr Ii Jour 234 (234) (Bom). 

[But see (Vol 13) 1926 Bom 144 (148); 50 Bom 56; 
27 Cr L lour 433.] 

[2] The whole spirit of the Coroner’s Act is that all 
persons acquainted with the circumstances and cause of 


the death of a deceased person, excepting persons im 
plicated in a drime in respect of such death, {-hall be 
examined as witnesses on oath by the Coroner. (Vol 13) 
1926 Bom 144 (148) : 50 Bom 56 ; 27 Cr L Jour 433. 

[3] Evidence of witness given before Coroner in en- 
quiry into death —Death of witness prior to enquiry 
before Magistrate — Evidence is not admissible under 
S 33 of Evidence Act in trial of accused in Sessions 
Court. (Vol 20) 1933 Bom 479 (479) : 35 Cr t Jour 
106. 

[4] Tinder S. 19 (3), as amended by Bombay Act 13 
of 1930, a Coroner shall be deemed to be a Magistrate 
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20. The Coroner shall commit to writing the material parts of the evidence given to the jury. 
Coroner to take dozen and shall read or cause to be read over such parts to the witness, and then 
evidence in wriUng* procure his signature thereto. 

Witnesses to sign depo‘ Any witnesses refusing so to sign shall he deemed to have committed 
sitions, an offence under section 180 of the Indian Penal Code. 


depositioL Every such deposition shall be subscribed by the Coroner. 

^[Por the purposes of section 26 of the Indian Evidence Act, 1872, a Coroner shall be deemed 
Coroner a Magistrate, to be a Magistrate.] 

[a] Inserted by the Coroners Acfc, 1881 (10 [X] of 1881), S. 7. 


SECTIONS 8 TO 20 PROVINCIAL AMENDMENT. 

BOMBAY. 

Sections 8 to 20 are suhstiiuied for the original sections 8 to 20 by Bombay Act IS [XTII] of ISSOp 
section 2. These sections are as follows : 

CHAPTER III. ' 


DUTIES AND POV7ERS OF CORONERS. 


“8. (1) When the Coroner is informed that the dead body of a person is lying within his jurisdiction and 
Jurisdiction to znguire there is reasonable cause to suspect that such person has died under any of the 
into death. circumstances mentioned in section 9 or has died a sudden death of which the cause is 

unknown, the Coroner may proceed to hold a preliminary inquiry on the body, without a jury. 

(2) For the purpose of an inquiry under sub-section (1) the Coroner shall, as scon as practicable, after receipt 
of the information proceed to view and examine the body. Such view and examination shall be held in the 
presence of the Police Officer to whose section the case belongs and, if possible, in the presence of the relations or 
friends, if any, of the deceased and the Coroner may reduce to writing such observations as the appearance of the 
body requires. VP hen the inquiry is concluded if the Coroner is satisfied as to the cause of death and if a 
•gost^martem examination is in his opinion not necessary, the Coroner may authorise the body to be disposed of. 

9. (1) If it appears to the Coroner, either before or in the course of an inquiry under section 8, that there ia 
Inquest hy jury reason to suspect : — 

(a) that the deceased came by his death by homicide, suicide or infanticide; or 

(b) that the death was caused by an accident, or poison, or machinery ; or 

(c) that the death was caused by an occurrence arising out of the use of a vehicle in a street, public load or 
in a private place ; or 

(d) that the death occurred in a prison in which the deceased was a prisoner or that it occurred whilst the 
deceased was in the custody of the police ; or 

(e) that the death occurred in circumstances the continuance or possible recurrence of which is prejudicial to 
the health or safety of the public or any section of the public ; — 

and in any other ease, if it appears to the Coroner either before or in the course of the preliminary inquiry 
that there is reason for holding an inquest by jury, he shall proceed to hold such inquest, whether or not the cause 
of death arose within his jurisdiction. 

^ [Provided that such inquest shall not be held in the case of death caused by enemy action, unless the- 
Provincial Government so directs.] 

(2) Such inquest shall ordinarily be held in the Coroner’s Court-house. 

(B) The Coroner may hold one inquest on the bodies of several persons provided that they all are believed to 
have come by their deaths, in or in consequence of one and the same incident. 

(4) Every such inquest shall be deemed to be a judicial proceeding within the meaning of section 19S of the 
Indian Penal Code and for the purpose of any such inquest the Coroner shall have and may exercise all the 
powers of a Criminal Court under section 476 and section 480 of the Code of Criminal Procedure, 1898. 


(5) The Coroner may hold an inquest by jury simultaneously with the preliminary inquiry. 

[a] Proviso was added by Bombay Act 26 [XXV] of 1942, section 2, [4-1-19431. 

10. (1) When a person dies in a prison situate within the local limits of the Coroner’s jurisdiction 


Report to Coroner when 
prisoner or person in police 
emtody dies. 


or whilst he is in the custody of the police, the Superintendent of the prison 
or the police officer in charge of the section concerned, as the case may be, 
shall report the death to the Coroner and await his orders before the body ia 
disposed of. 


Section 19 ( contd.) 

for the purpose of S. 26 of the Evidence Act, (Vol 28) 
1941 Bom 60 (50) : I L R (1941) Bom 27. 

[6] There is no provision of Jaw which renders a state- 
ment made voluntarily by an accused, a suspect, in 
inquest proceedings before a Coroner inadmissible against 
the accused on his trial for the offence. (Vol 15) 1928 
Bom 62 (53) : 29 Cr L Jour 661 ®»(Vol 13) 1926 Bom 
161 (152) . 60 Bom 111 : 27 Cr L Jour 466 S*(1928) 29 
<3i L Jour 234 (234) (Bom). 


[6] Accused examined as witness on oath by Coroner 
—Statement made by accused cannot be admitted as a 
confession, it not being a voluntary statement. (Vol 13) 
1926 Bom 144 ^49) : 60 Bom 66 : 27 Cr L Jour 433. 

[7] A statement of a person on oath in the course of 
an inquest by the Coroner cannot be used against him 
during his trial for an offence suspected to have been 
committed by him in the same proceedings for which 
the inquest is held. (Vol 18) 1926 Bom 144 (146) : 50 
Bom 66 ; 27 Cr L Jour 483. 



[S. 20] 


[TEE] OOBONEBS ACT, 1871 


2165 


(2) Any Superinfcendent of Prison or any such police officer who fails to comply with the requirement in 
sub-section (1) shall, on conviction before a Magistrate, be punished with fine which may extend to five hundred 
rupees. 


11. (1) Any person who, with the intention of preventing the holding of an inquest on a dead body which 
Penalty for mposcd of Coroner is bound to hold under S. 9, buries, cremates or otherwise disposes o£ 
hnr!^, in rnnroLani psr&on who With such mtontion abets such burial, cremation or disposal 

body to prevent an %ngmet. ^ ^ oonvietion before a Magistrate, be punished with fine which 

may extend to five hundred rupees. 

(2) Such punishment shall be in addition to the punishment to which such person may be liable for any 
. oSence of which he may be found guilty in respect of the death of the deceased or under S. 201 of the Indian Penal 
Code. 


A Coroner may order a body to be disinterred within a reasonable time after the death of the deceased 
person, either for the purpose of taking an original inquisition where none 
has been taken, or a further inquisition where further inquisition is, in the 
opinion of the Coroner, necessary or desirable in the interests of justice. 


12 , 


IPower to order body to be 


13. In order to the impanelling of a jury for an inquest under S. 9 the Coroner shall summon not less than 

Swnmonina mru eleven respectable persons to appear before him at a time and place to 

be specified in the summons for the purpose of inquiring where, when and by what means 
the deceased came by bis death. 

14. (1) On the day and at the hour fixed for the inque'^t the Coroner shall proceed to open his Court by 

Ooenina Court Jurors s,nd shall call over the names of the jurors on whom summonses under 

to he sworn, * ^ S, 13 have been duly served. If not less than five jurors are in attendance the 
Coroner shall administer an oath to each juror to give a true verdict according to 

the evidence. 


(2) If the number of jurors in attendance is less tha-n five, or, if in the course of an inquest at any time 
before the return of the verdict a juror is absent and it is not practicable to enforce his immediate attendance, the 
Coroner may appoint such number of persons as may be necessary to serve as jurors in the inquest. 

Inquest may be on Sunday 14A. An inquest under this Act or its adjourned hearing under S. 21 may be 
CT yublic holiday, held on a Sunday or a public holiday, 

15. At or before the first sitting of an inquest on a body the Coroner shall view the body and if 
View of hodu been disposed of, a majority of the jurors so desire, it shall be viewed by 

j ooaj. jurors also ; 

Provided that when a preliminary inquiry on the body has been held under S» 8, or if from the medical 
evidence or from a medical certificate, the Coroner is satisfied that no advantage will result from Buch viewing, 
the Coroner may dispense with a view of the body at the inquest. 

Proclamation 16, The Coroner shall then make proclamation for the attendance of witnesses, or, where 
for witnesses, the inquiry is conducted in secret, shall call in separately such as know anything concerning 
the death. 


17. (1) It shall be the duty of all persons acquainted with the circumstances attending the death to appear 
bcfore the iuguest as wituesses. The Coroner shall inquire of such circumstances and 
mmon ng wi nesses, cause of death, and if before or during the inquiry he is informed that any person, 
whether within or without the local limits of bis jurisdiction, can give evidence or produce any document material 
thereto, may issue a summons requiring him to attend and give evidence or produce such document on the 
inquest. 


(2) When any person so summoned fails to appear and the summons has been proved to be duly served orr 
Mm in time to admit of his appearing in accordance therewith and no reasonable excuse is offered for such failure, 
the Coroner may, after recording his reasons in writing, issue a warrant for his arrest. Such warrant shall be 
executed as if it were issued under section 90 of the Code of Criminal Procedure, 1898. 

(3) Any person disobeying a summons issued under sub-section (1) shall be deemed to have committed an^ 
offence under section 174, section 175 or section 176 of the Indian Penal Code, as the case may be. 


(4) For the purpose of causing prisoners to be brought up to give evidence the Coroner shall be deemed a- 
criminal Court within the meaning of Part IX of the Prisoner's Act, 1900. 

1 8, (1) If before proceeding to view a body under seotioU 8 or at the view or at any stage of an inquest by 

appcars to tfas Coronei that Sb post’tnortem examination of the body is 
Post-mortem examnaUons. to ascertain the cause of death, he may direct such examination to be 

held by his Surgeon or by a duly qualified Eegistered Medical Practitioner invited to attend as a witness. The 
Coroner may also direct an analysis of any of the organs or parts of the body or of their contents. Every Medical 
witness other than the Chemical 'Examiner to Government and the Coroner’s surgeon shall be entitled to such 

reasouable remunOTation as the Coroner thinks fit. For the purpose of such posU 
Pees to medical witnesses, examination the Coroner may order the removal of the body to any place- 

^ within his jurisdiction which may be provided for that purpose. 

(2) Any document purporting to be a report under the hand of any Chemical Examiner or Assistant Chemical 
ExamMer to GovemmcDt upon Kuy matter or thing duly submitted to him 
Meport Of Oliemical ibxaminer, examination, or analysis and report in the course of any proceeding under 
this Act. may be used as evidence in any inquest under this Act and in any subsequent inquiry, trial or other 
proceeding under the Code of Criminal Procedure, 1898. 

19. (1) All evidence given under this Act, shall except in the case provided in sub-section (2)^ be on oath 

TP aanr, in tin CoroDer shall be bound to receive the evidence on behalf of the person who is. 

juviaence to oe on oatn, j^g^ye caused or to be concerned in causing the death of the deceased person. 
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(2) If sucli person himself wishes to make a statement it shall be the duty of the Coroner to warn him that 

- . , r 7 jj he is not hound to make any statement; but if such person persists, the 

Bmdence on oenalj of accused. Coroner shall, without administering him any oath, record his statement in 

full after dul\ warning him that any incriminating statement which he may make may be used in evidence in any 
subsequent inquiry, trial or other proceeding under the Code of Criminal Procedure, 1898, 

(3) For the purpose of section 26 of the Indian Evidence Act, 1872, a Coroner shall be deemed to be a 
Magistrate. 

(4) Witnesses unacquainted with the English language shall be examined through the medium of an inter” 

T i « w . preter, who shall be sworn to interpret truly as well the oath as the question put to, and the 

n erp? eiei . answer given by each witness. 

(5) After each witness has been examined, the Coroner shall enquire whether the jury wish any further 
questions to be put to the witness, and if the jury wish that any such questions shall be put the Coroner shall put 
them accordingly. 

0 (1) The evidence given to the jury shall be recorded in the manner prescribed in section 356 of the Code 
Mode of recording emdence. of Criminal Procedure, 1898. 

(2) For the purpose of this section the Coroner shall be deemed to be a Magistrate. 

Adiournmmtofingma. fcoS place to°Xee ^ time, and 

Whenever the inquest is adjourned the Coroner shall take the recognizances of the jurors to 
f mors* recognisances. attend at the time and place appointed and notify to the witnesses when 

and where the inquest will be proceeded with. 

The amount of such recognizances shall in each ease he fixed by the Coroner, ® [and the whole 
or such part thereof as the Coroner deems fit, shall, in default of attendance by the jurors, be 
recoverable in the same manner as a fine imposed under section 31.] 

[a] Inserted by the Coroners (Amendment) Act, 1908 (4 [IV] of 1908), S. 7. 

PROVINCIAL AMENDMENT. 

SECTION 21A. 

BOMBAY. 


After Section 21 insert Section 21A, namely — 

21 A. ( 1 ) If on an inquest touching a death, the Coroner is informed, before- the jury have given their verdict 
Inquest to he adjoined if that criminal proceedings have been Instituted against some person before a 
civrmnal proceedings have been Magistrate in -respect of an offence touching the death of the deceased, he may 
instituted before a Magistrate, adjourn the inquest until after the conclusion of the criminal proceedings and 
may, if be thinks fit, discharge the jury. 

(2) After the conclusion of the criminal proceedings which it shall be the duty of the police to communicate 
to the Coroner, the Coroner may, subject as hereinafter provided if he thinks fit, resume the adjourned inquest : 

Provided that at such resumed inquest no inquisition shall be held against any person in respect of any 
ofience with which he was charged or of which he could have been convicted in the proceedings referred to in 
sub-sect’On ( 1 ), and no finding shall be recorded which is inconsistent with the determination of any matter by 
the result of those proceedings. 

(3) Where the Coroner resumes an inquest which has been adjourned and the jury has been discharged, he 
shall proceed in all respects as if the inquest had not previously been begun and the provisions of this Act shali 
apply accordingly as if the resumed inquest were a fresh inquest, except that it shall not be obligatory on the 
Coroner to view the body. 

(4) If, having regard to the result of the criminal proceedings, the Coroner decides not to resume the inquest, 
he shall furnish the Commissioner of Police with a certificate stating tbe result of the criminal proceedings and 
any particulars necessary for the registration of the death which may have been ascertained. 

(5i For the purposes of this section, the expression “the criminal x^toceedings” means the proceedings before 
a Magistrate and^ before any Court to which the accused person is committed for trial or before which an appeal 
from the conviction of that person is heard, and criminal proceedings shall not be deemed to be concluded until 
no further appeal can be made in the course thereof.— -Bombay Act XIII of 1930, S. 3. 

22. When all tbe witnesses have been examined, the Coroner shall sum up the evidence to the 
Coroner to sum up to jury, jury, and the fury shall then consider of their verdict. 

23. When the verdict is delivered, the Coroner shall draw up the inquisition according to the 
Coroner to draw up finding of the jury, or, when the jury is not unanimous, according to the' 

inqmsition. opinion of the majority. 

24. Every inquisition under this Act shall be signed by the Coroner with his name and style 
Gonteinis of %nquis%t%on. of office and by the jurors, and shall set forth— 

( 1 ) where, when, and before whom the inquision is bolden, 

Section 24 — Note 1 much less a judgment inter partes. (Vol 33) 1946 Bom 

mu - . . . . . (185) : 47 Or L Jour 655. 

UJ The inquest is not a decision, but a yrima facie [ 2 ] Coroner’s inquest is not admissible in evidence in 
^opnion and stands on no higher footing than an order subsequent trial of the accused. (Vol 33) 1946 Bom 184 
of commitment to the sessions — It is not a judgment ( 135 ) ; 47 Or L Jour 555. 
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(2) who the deceased is, 

(3) where his body lies, 

(4) the names of the jurors, and that they present the inquisition upon oath, 

(5) where, when, and by what means the deceased came by his death, and 

(6) if his death was occasioned by the criminal act of another, who is guilty thereof. 

If the name of the deceased be unknown, he may be described as a certain person to the jurors 
unknown. 

Every such inquisition shall be in the form set forth in the second schedule hereto annexed, 
with such variation as the circuinstances of each ease require. 

25. ^[When the jury or a majority of the jury find that the death of the deceased person was 
Procedure loliere death is occasioned by an act which amounts to an offence under any law in 

found due to an act amount- force in British India, the Coroner shall immediately after the inquest 
%ng to an offence, forward a copy of the inquisition, together with the names and addresses 

of the witnesses, to the Commissioner of Police.] 

[a] Substituted by the Coroners (Amendment) Act 1908 (4 [IV] of 1908), S. 8, for the original section. 

26. ®'[The Coroner^may also, where the verdict justifies him in so doing, issue his warrant for 
Power to arrest and the apprehension of the person who is found to have caused the death of the 

commit for trial, deceased person, and send him forthwith to a Magistrate empowered to 
commit him for trial] 

[a] Substituted by the Coroners (Amendment) Act 1908 (4 [IT] of 1908), S. 9 for the original section. 

27t [Power to accept bail] Bepealed by the Coroners (Amendment) Act, 1908 (4 [IV ] of 
1908], S. 10, 

28. When the proceedings are closed, or before, if it be necessary to adjourn the inquest, the 
Warrant for disposal. Coroner shall give his warrant for the [disposal] of the body on which the 
inquest has been taken. 

[a] Stihstituted by the Coroners (Amendment) Act 1908 (4 [IT] of 1908), S. 11, for “burial”. 

Inqumtions not to he quashed 29. No inquisition found upon or by any inquest shall be 
for want of form, quashed for any technical defect. 

In any case of technical defect, a Judge of the High Court may, if he thinks fit, order the 

Amendme^ t f iC 'i' n inquisition to be amended and the same shall forthwith be amended, 

111 I oj%%qim%%o , accordingly. 

80. It shall no longer be the duty of the Coroner to enquire whether any person dying by his 
Cessation of jurisdiction as to own act was or was not felo de se, to enquire of treasure trove or 
treasure trove, wrecks etc, wrecks to seize any fugitive’s goods, to execute process, or to 

exercise as Coroner any jurisdiction not expressly conferred by this Act. 

Pelo de se A felo de se shall not forfeit his goods. 

Deodands, Deodands are hereby abolished. 

CHAPTER IV. 

CoRoiTEBS’ Juries 

31. Whenever any person has been duly summoned to appear as a juror by a Coroner, and ' 
Fine on juror neglecting fails or neglects to attend at the time and place specified in the sum* 
io attend, mons, tbe Coroner may cause him to be openly called in his Court 

three times to appear and serve as a juror; and upon the non. appearance of such person, and 
proof that such summons has been served upon him, or left at his usual place of abode, may 
impose such fine upon the defaulter, not exceeding fifty rupees, as io the "Coroner seems fit. 

Section 29 Note 1 S. 29 the High Court can amend the inquisition only in 

cases of teobnioal defects — High Court will not quash 
[1] Bombay High Court has, subject to the provisions an inquisition merely on the ground that the findings of 

of the Coroners Act, all the powers which the Court of the jury are against the evidence in the case. (Vol 14) 

King’s Bench bad with reference to the inquisitions when 1927 Bom 163 (164, 165) : 51 Bom 300 ; 28 Cr L Jour 

the High Court was constituted— There is no provision 285 (DB). 

in the Act enabling the Coroner to make a reference to [ 2 ] Coroner’s Court is not a Criminal Court within 
the High Court— But any party interested in or affected the meaning of Cl. 27 of the Letters Patent of the Bom- 

by the inquisition may apply to the High Court either ^ay High Court. (Vol 14) 1927 Bom 163 (165) : 51 Bom 

amending or quashing the verdict of the jury. Under 300 ; 28 Or L Jour 385 (DB). 
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BOMBAY 

For Section 31 subsiiMe the following, namely — 

“31 (1) The Coroner shall prepare and from time to time revise a list of sufficient number of persons of 
Zist of Jurors, good character and adequate education, liable to serve as jurors in his Court. 

(2) All male persons between the ages of twenty-one and sixty whose names are not in the Common Jury 
list of the High Court, shall, subject to the exemptions mentioned m Section'320 of the Code of Criminal Procedure 
1898, be liable to serve as jurors in the Coroners Court. 

(3) Whenever any person has been duly summoned to appear as a juror by a Coroner, and fails or neglects 
Fine on juror neglecting to attend at the time and space specified in the summons, the Coroner may cause 

to attend, him to be openly called in his Couxt three times to appear and serve as a juror, and 

upon the non-appearance of such person, and proof that such summons has been served upon him or lett at bis 
usual place of abode, may impose such fine upon the defaulter, not exceeding fifty rupees as to the Coroner seems 
fit : 

Provided that the Cororner may, in his discretion, remit any fine so imposed. 

—Bombay Act XIII of 1930, Section 4. 

32. The Coroner shall make out and sign a oertiftcate, containing the name and surname, the 
Certificate as to default- residence and trade or calling of every person so making default, toge. 
ing jurors. ther with the amount of the fine so imposed, and the cause of such fine, 

and shall send such certificate to one of the Magistrates of the place of which he is the 
Coroner, / 

and shall cause a copy of such certificate to be served upon the person so fined, by having it 
Service of copy of certificate. left at his usual place of residence, or by sending the same through 
the Post Office, addressed as aforesaid and registered. 

83 Thereupon such Magistrate shall cause the fine to be levied in the same maimer as 
Levy of fine. if }t had been imposed by himself. 

34. Unless in case of necessity, no person who has appeared, or has been summoned to appear 
Jurors not to he twice sum- as a juror on an inquest, and has not made default, shall, within one 
moned within the year, year after such appearance of summons, be summoned to appear as a 

juror under this Act. 

Ju/rors on inguest on pri- 35» When an inquest is held on the body of a prisoner dying 

within a prison, no officer of the prison and no prisoner confined 
therein shall be a juror on such inquest. 


CHAPTER V. 

Eights and Liabilities op Coroners. 

86. Every Coroner shall be entitled to such salary for the performance of the duty of his office 
Coroner's salary, as is prescribed in that behalf by the ^[Provincial Government.] 

[a] Substituted by A. 0. for “Local Government**, which words had been substituted by the Devolution Act, 
1920 (38 [XXXVIII] of 1920), S. 2 and Soh. I, for “Governor General in Counoir*. 

37. All disbursements duly made by a Coroner for fees to medical witness, hire of rooms for 
Disbursements to be repaid, the jury and the like, shall be repaid to him by the ® [Provincial 

Government.] 

[a] Substituted by A, 0, for “Local Government*** 

38. Every Coroner may from time to time, with the previous sanction of the ^[Provincial 
Fower to appoint deputy* Government] appoint by writing under his hand, a proper person to 

act for him as his deputy in the holding of inquests. * '^'] 

All inquests taken and other acts done by any such deputy, under or by virtue of any such 
appointment, shall be deemed to be the acts of the Coroner appointing him ; 

Provided that no such deputy shall act for any such Coroner except during the illness of the 
said Coroner, or during his absence for any lawful and reasonable cause. 

Every such appointment may at any time be cancelled and revoked by the Coroner by whom 
Bevocation of appointment, it was made. 

[a] Substituted by A. 0. for “Local Government’*, [b] The words “and such, deputy shall take and subscribe 
before one of the Judges of the High Court, an oath that he will faithfully discharge the duties of office** were 
repealed by the Indian Oaths Act, 1873 (18 [XVIH] of 1873), 

^ Exemption from serving on 39. No Coroner or Deputy Coroner shall be liable to serve as 
furies* a, jmjor. 
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40. Coroners and Deputy Coroners shall be privileged from arrest while engaged in the 
Privilege from arrest, discharge of their official duty. 

41. Any Coroner or Deputy Coroner failing to comply with the provisions of this Act, or 
Penalty for failure to otherwise misconducting himself in the execution of his office, shall be 

oomyly loith Act. liable to such fine as the Chief Justice of the High Court, upon summary 

examination and proof of the failure or misconduct, thinhs fit to impose. 

42. No proceedings for anything done under this Act, or for any failure to comply with its 

Limitation of suits, provisions, shall be commenced or prosecuted, '"J after 

tender of sufficient amends 

[a] The words “after the expiration of three months from such fact or failure nor” were repealed by the Indian 
Limitation Act, 1871 (9 [IX] of 1871). 

FIRST SCEEDULF. — [Enactments Repealed]. Repealed by the BepeaUng Act, XS73 (12 [XII'] of 1873). 

SECOND SCHEDULE. 

Form of Inquisition. 

An Inquisition taken at on the day of 187 , before E F, Coroner of 

®’[in the case oi A B deceased,] upon the oath of G I Jf K L and M r/, then and there duly 
sworn and charged to enquire when, how, and by what means the said A B came to his death. 

We, the said jurors, find nnanimously [or by a majority of ] that the death of the said A B was caused, 
on or about the day of 187 , by {here state the cause of death as in the following examples) — 

1. [Cases of homicide] —a blow on the bead with a stick inflicted on him by 0 D, under such circumstances that 

the act of 0 D was justifiable [or accidental] homicide. 

— a stab on the heart with a knife inflicted on him by C D, under such circumstances that 
the act of O D was culpable homicide not amounting to murder [or culpable homicide 
amounting to murder or a rash or negligent act not amounting to culpable homicide.] 

2. [Gases of accident] — ^falling out of a boat into the river Hughly whereby he was drowned. 

— kick from a horse which fractured his skull and ruptured blood vessels in his head. 

3. [Cases of suicide] -^shooting himself through the head with a pistol. 

— arsenic, which he voluntarily administered to himself. 

4. [Cases of sudden death by means unhnoivn ] — disease of the heart. 

— apoplexy* 

— sunstroke. 

And so say the jurors upon their oath aforesaid. 

Witness our hands E F^ Coroner of 
QE,IJ,KL,ME,OP [jurors.] 

[a] Substituted by the Coroners (Amendment) Act, 1908 {4 [IV] of 1908), S. 12, for ”on view of the body of 
A B then and there lying dead.” 

PROVINCIAL AMENDMENT. 

BOMBAY. 

Substitute for the original second schedule the following, namely — 

“SECOND SCHEDULE. 

Form of Inquisition. 

(See section 24) 

An inquisition taken at on the day of 19 before E P, 

Coroner of (in the case of A H, deceased) upon the oath oiQ E^I P.KL and M N, then and there 

duly sworn and charged to enquire when, how and by what means the said A B came to his death. 

We, the said jurors, find unanimously that the death of the said A B was caused, on or about the 
day of 19 , by 

1, Cases of homicide — a blow on the head with a stick inflicted on him hy C D under such circumstances that 

the act of C D was justifiable (or accidental) homicide. 

a stab on the heart with a knife inflicted on him hy C D under such circumstances that 
the act of G D was culpable homicide not amounting to murder. 

2. Cases of suicide — shooting himself through the head with a pistol. Drowning himself in a tank, river or 

sea. Opium-arsenlo, which he voluntarily administered to himself. Cutting his throat 
with a razor or any sharp instrument. 

S, Cases of infanticide— to death a newly-born child by its mother. 

by exposure caused by C D with the knowledge that it would necessarily result in the 
death of A R, a newly-born child. 

4. Cases of accident —falling out of a boat into any river, whereby he was drowned. 

a kick from a horse which fractured his skull and ruptured blood-vessels in his head. 

5. Cases of poisoning —opium or arsenic which was administered to the said A B hy C I> with the intention of 

killing him. 

6. Cases of death —while working in a mill or a workshop being caught in moving machinery, 

caused by 
machinery 
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7. Oases of death arising — the wheel of a motor car or a heavy cart which was negligeutly driven by C D passing 
out of the use of a over his chest and causing death. 

vehicle 

8. Cases of death from-^dise&se of the heart. 
any other cause apoplexy. 

sunstroke or any other disease. 

And so say the juiors upon their oath aforesaid. 

Witness our hands. E F, Coroner of 

GHtIJ,KLtMNtOP( jurors ). 
—Bombay Act XIII of 1930, Section 5. 


[THE INDIAN! COTTON CESS ACT, 1923* 
(ACT XIV of 1923.) 
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Sections. 

1. Short title and extent. 

2. Definitions. 

8. Imposition of cotton cess. 

4. Constitution of Indian Central Cotton Com- 
mittee. 

6. Incorporation of the Committee. 

6, Delivery of monthly returns. 

7 Collection of cess by Collector. 

8 Collection of cess on exported cotton. 

9 Finality of assessment and recovery of 
unpaid cess. 


Sections 

10. Power to inspect mills and take copies of 
records and accounts. 
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12A Payment to Government of Burma, 
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STATEMENT OF OBJECTS AND REASONS. 


“The Indian Cotton Committee of 1917-18 drew 
atteniion to the necessity for more scientific research 
for the improvement of cotton-growing, and recom- 
mended that a cess of eight annas per bale on the 
commercial cotton crop should be levied to meet the 
coat of their proposals. They also advised the constitu- 
tion of a permanent Central Cotton Committee in ortier 
to secure co-ordination and co-operation in all matters 
relating to cotton and to act as an advisory body to 
Government and the trade on all matters connected 
with cotton, to act as a centre for the dissemination of 
information regarding cotton and to assist the Agri- 
cultural Departments through its Technologist. 

The Central Cotton Committee, constituted by 
Government Besoluiion No. 404/22 of March 31st, 1921, 
have urged the imperative necessity of agricultural and 
technological research for the improvement of Indian 
cotton, both in respect to quality and agricultural yield. 
They have represented that this is of vital importance 
both to the well-being of the grower and to the continued 
progress of the Indian Mill industry Following the 
suggestion of the Indian Cotton Committee, they have 
advised the levy of a not ton cess in order to form a 


central research fund for cotton improvement. The 
proposal to levy a cess has been supported by all Local 
Governments, Chambers of Commerce and Millowners’ 
Associations. 

The Central Cotton Committee have examined a 
number of the more urgent problems requiring solution, 
many of which are of more than provincial importance 
and require fundamental research and have made 
definite proposals to that end. A central agricultural 
research institute for cotton may ultimately prove to be 
necessary, but the Committee propose, in the first place, 
to subsidize Agricultural Departments and other institu- 
tions which, with such assistance, can undertake specific 
investigations of more than local importance. In advis- 
ing a cess of only four annas per bale, they have been 
guided by the estimates prepared of the cost of the 
investigation immediately required. It is proposed to 
levy the cess only on the commercial cotton crop, i. e., 
on cotton exported by sea or consumed in Indian mills. 
It is estimated that this will produce eight to nine lakhs 
of rupees per annum,” 

— Gazette^ of India, 1923, Part Y, page 59. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 
—Amended by Acts 1 of 1924; 18 of 1925; 14 of 1929; 5 of 1939; 34 of 1939; 32 of 1940. 
— Adapted by A. O. 


[The Indian] Cotton Cess Act, 1923 
(ACT XIV OF 1923.)® 


[16th Marcht 192B1 

An Act to provide for the creation of a fund for the improvement and development of the 
growing, marketing and manufacture of cotton in India. 


Whereas it is expedient to provide for the creation of a fund to be expended by a Com- 
mittee specially constituted in this behalf for the improvement and development of the growing 
marketing and, manufacture of cotton in India; It is hereby enacted as follows ; — 

[a] For Statement of Objects and Reasons, see Gazette of India, 1923, Ft. Y. p. 59; and for Report of Joint 
Committee, see ihid,, 1923, Ft. V, p. 97. 
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Short title and extent ( 1 ) This Act may be called the Indian Cotton Ces3 Act, 1928. 

(2) It extends to the whole of British India (including British Baluchistan and the Sonthal 
Parganas), ^[and including also Berar]. 

[a] Substituted by A. 0. for “except Aden.” 

Definitions, 2 . In this Act, unless there is anything repugnant in the subject or context — 

(a) “Collector” means, in reference to cotton consumed in a mill in British India, the 
Collector of the district in which the mill is situated ®[or any other officer appointed by 
the ^[Central Government] to perform the duties of a Collector under this Act] ; 

(h) “the Committee” means the Indian Central Cotton Committee constituted under 
this Act ; 

(c) “cotton” means raw cotton, whether baled or loose, which has been ginned; 

(d) “Customs-collector” and “customs-port” mean respectively a Customs-collector and a 
customs-port as defined in section 3 of the Sea Customs Act, 1878; 

(e) “mill” means any place which is a factory as defined in section 2 of the Indian Factories 

Act, 1911° and in which cotton is converted into yarn or thread either for sale as such or- 
for conversion into cotton goods as defined in section 3 of the ^Cotton Duties Act, 1896; 

(f) “prescribed” means prescribed by rales made under this Act. 
a reference to British India includes a reference to Berar.] 

[a] Inserted by the Indian Cotton Cess (Amendment) Act, 1924 (1 [I] of 1924), S 2. [b] Substituted by A. O. 
for ‘Local Government* [c] See now the Indian Pactories Act, 1934 (25 [XXVJ of 193*), S 2 (j) [d] 
Kepealed by the Indian Emant'e Act, 1926 (19 [XIX] of 1926), S. 3, [e] The word ‘and at the end of 

clause (e) was omitted by the Indian Cotton Cess (Amendment) Act, 1939 (5 [V] of 1939) S. 2 [17-2-1939]. 
[f] Inserted, ibid, 

®[ 3 . (l)l There shall be levied and collected on all cotton produced in India and either 

ImposiHon of cotton exported from any customs port to any port outside British India or 
cess, consumed in any mill in British India a cess at the rate of two annas per 

standard bale of four hundred pounds avoirdupois, or, in the case of unbaled cotton, of six pies per 
hundred pounds avoirdupois : 

Provided that the cess shall be levied and collected at double the above rates until the expiry 
of three years from the commencement of this Act. 

^L(2J The °[ Central Government] may, by notification^ in the Official Gazette], direct 
that the cess referred to in sub-section (1) shall be levied and collected on all cotton produced in 
India and exported by land from British India to any foreign territory outside India which may 
be specified in the notification. ] 

[a] Be-numbered by the Indian Cotton Cess (Amendment) Act, 1924 (1 [I] of 1924), S3, [b] Inserted, ibid 

[c] Substituted by A. O for “Governor-General in Council.” [d] For such notification, General statutory 

Kules and orders, Vol. V, p. 318. [e] Substituted by A, 0. for “Gazette of India.** 

OBJECTS AND REASONS. 

“We discussed at length the question whether the hundred pounds lof cotton should be sufficient to 
cess should be levied on cotton exported by sea as provide funds for the activities of the Indian Central 
well as on cotton consumed in mills in British India, Cotton Committee except during the first three 
and it was decided by a majority that the provision years when capital expen^ture on a somewhat large 
made in the Bill as introduced, imposing the cess scale will be necessary^ and we have amended the clause 
in both the cases, should be maintained. As regards accordingly in such a manner .as to make it clear that 
the amount of the cess, we consider, with one dis- the higher rate is only an exceptional provision.”— Joint 
sentient, that a rate of two annas on each four Committee Report. 

Constitution of Indian 4. As soon as may be after the commencement of this Act, the 
Central Cotton Committee, a [Central Government] shall cause to be constituted a Committee con- 
sisting of the following members, namely : — 

(i) ^[the Vice-Chairman of the Imperial Council of Agricultural Research ]j 
°(ia) the ‘^[Agricultural Commissioner with the Government of India,] 

*[(ii) six persons to be nominated by the Central Government to represent respectively the^ 
Agricultural Departments of the Provincial Governments of Madras, Bombay, Sind,, 
the United Provinces, the Punjab, and the Central Provinces and Berar ; ] 

(iii) the Director General of Commercial Intelligence ; 
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(iv) nine persons nominated, respectively, by the East India Cotton Association, the Bombay 
Millowners’ Association, the Bombay Chamber of Commerce, the Indian Merchants' 
Chamber, Bombay, the Karachi Chamber of Commerce, the Abmedabad Millowners’ 
Association, Tuticorin Chamber of Commerce, the Upper India Chamber of Commerce, 
and the Empire Cotton Growing Corporation ; 

®[(v) four persons nominated by the Central Government to represent the cotton manu- 
factnring or cotton ginning industry, of whom two shall be nominated to represent the 
industry in the Central Provinces and Berar, one to represent the industry in Madras 
and one to represent the industry in the Punjab ; ] 

(vi) one person nominated by ^[the Central Government to represent] Bengal ; 

(vii) one person having knowledge of co-operative banking nominated by the ^[Central 

Government] ; 

®[(Yiii) ^[eleven] persons nominated by the Central Government to represent the cotton growing 
industry of whom two shall be nominated to represent the industry in Madras, two 
to represent the industry in the United Provinces, two to represent the industry in 
the Punjab, two to represent the industry in the Central Provinces and Berar, ^[two] 
to represent the industry in Bombay and one to represent the industry in Sind ; ] 

(is) three persons nominated, respectively, by the Government of His Exalted Highness the 
Nizam of the Hyderabad State, by the Durbar of the Baroda State and by the 
Durbar of the Gwalior State ; 

(x) one person nominated jointly by the Durbars of the Indian States in Eajputana and 
Central India ; and 

(si) such additional persons as the Central Government] may, by notification in the 
H Official Gazette], appoint : 

Provided that, if within the period prescribed in this behalf, any authority or other person fails to 
make any nomination which it or he is entitled to make under this section, the ^[Central Govern- 
ment] may ^[itself] appoint a member or members, as the case may be, to fiU the vacancy or 
vacancies. 

[a] Substituted by A. 0. for ‘Governor General in Council*, [b] Substituted by the Indian Cotton Cess (Amend* 
ment) Act, 1929 (14 [XIV] of 1929), S. 2 for ‘the Agricultural Adviser to the Government of India*, [c] 
Inserted, %h%d. [d] Bv.l)st%tuted by the Bepealing and Amending Acc, 1939 (34 [XXXIV] of 1939), S, 2 and 

Sch. I for ‘Expert Adviser to the Imperial Council of Agricultural Eeseareh*. [28-9-19 ^9], [e] The words 

hn agricultural matters* were repealed by the Repealing and Amending Act, 1940 (32 [XXXII] of 
1940), S. 3 and Sch, II. [f] Substituted by A. O. for the original clause, [g] Substituted by A. 0. for the 
original clause, [h] Suhshtuted by A. 0. for the ‘Local Government of*, [i] These words have been 
SijisUiuted for ‘ten’ and ‘one’ respectively by the IndianOottonOess(Amendment) Act, 1939{5of [V] of 1939), 

5. 3 [17-2-1939], [j] Substituted by A. O, for ‘Gazette of India*, [k] Substituted by A, 0. for ‘himself,* 

8, (l) The Committee so constituted shall be a body corporate by the name of the Indian 

Incorporation of Central Cotton Committee, having perpetual succession and a common seal 
he Committee, with power to acquire and hold property both moveable and immoveable and 
to contract, and shall by the said name sue and be sued. 

(2) ^[The Vice-Chairman of the Imperial Council of Agricultural Eeseareh] shall he eos^ 
officio President of the Committee. 

(3) The Secretary of the Committee shall be a person, not being a member of the Committee, 
appointed by the ^[Central Government,] 

[a] Substituted by the Indian Cotton Cess (Amendment) Act, 1929 (14 [XIV] of 1929), S 3, for “The Agricul- 
tural Adviser to the Government of India**, [b] Substituted by A. O, for “Governor-General in Oounoil,” 

6. (1) The owner of every mill shall furnish to the Collector, on or before the seventh day 

Delivery of monthly of each month, a return stating the total amount of cotton consumed or 

returns, brought under process in the mill during the preceding month, together with 

such further information in regard thereto as may he prescribed : 

Provided that no return shall he required in regard to cotton consumed or brought under pro-' 
cess before the commencement of this Act. 

(2) Every such return shall be made in such form and shall be verified in such manner m 
may he prescribed. 

Collection of cess 7. (l) On receiving any return made under section 6, the Collector shall 
by Collector, assess the cotton cess payable in respect of the period to which the return 
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relates, and if the amount has not already been paid shall cans© a notice to be served upon the 
owner of the mill requiring him to make payment of the amount assessed within ton days of the 
service of the notice. 

(2 ) If the owner of any mill fails to furnish in due time the return referred to in section 6 oi 
furnishes a return which the Collector has reason to believe is incorrect or defective, the Collector 
shall assess the amount payable by him in su6h manner, if any, as may be prescribed, and the 
provisions of sub. section (IJ shall thereupon apply as if such assessment had been made on the 
basis of a return furnished by the owner : 

Provided that, in the case of a return which he has reason to believe is incorrect or defective, 
uhe Collector shall not assess the cess at an amount higher than that at which it is assessable on 
the basis of the return without giving to the owner a reasonable opportunity of proving the 
correctness and completeness of the return. 

(3) A notice under sub-seetion (1) may be served on the owner of a mill either by post or by 
delivering it or tendering it to the owner or his agent at the mill. 

^[8, (1)1 In respect of cotton exported by sea, the cess shall be assessed and levied by the 
Collection of cess on Customs- collector at the customs-port of export and, subject to the provisions 
exporied cotton, of this Act and of any rules made thereunder, shall, for all or any of the 

purposes of the Sea Customs Act, 1878, be deemed to be a duty of customs. 

^l($) In respect of cotton exported by land on which the cess is leviable — 

(a) where the cotton is exported to any territory which is foreign territory as defined in the 
Land Customs Act, 1924, the cess shall be assessed by such authorities and in such 
manner as may be prescribed, and shall, subject to the provisions of this Act and of any 
rules made thereunder, for all or any of the purposes of the Land Customs Act, 1924, 
be deemed to be a duty of land customs leviable under section 5 of the Indian Tariff Act, 
1894 ; and 

fh) in any other case, the cess shall be assessed and levied by such authorities and in such 
manner as may be prescribed. 

(8) The Central Board of Revenue constituted under the Ceutral Board of Revenue Act?, 
1924, may make rules® providing, on such conditions as may be specified in the rules, for — 

(a) the refund of the cess levied where cotton is exported by land and subsequently imported 
into India ; 

(b) the export by land, without payment of the cess, of cotton which is subsequently to be 
imported into India.] 

[a] The original S. 8 was re^numbered as sub-s. (1) of that section by the Indian Cotton Cess (Amendment) 
Act, 1924 (1 [I] of 1924), S. 4, [b] Substituted by“ the Indian Cotton Cess (Amendment) Act, 1925 

(18 [XVIII] of 1925), S. 2, for the original sub-s. [2) which was inserted by Act 1 [I] of 1924, S. 4, [c] For 
such rules, see General Statutory Eules and Orders, Vol. V, p. 818. 

OBJECTS AND REASONS. 

Buh'section (l) *‘We have provided in this clause be convenient to provide a ready-made machinery for 
iihat, in the case of cotton exported by sea, the its collection and thus to obviate any delay which 
isess shall be recoverable as if it were a customs might occur owing to the necessity for the framing of 
duty recoverable in accordance with the provisions special rules.*’ 

of the Sea Customs Act, 1878, as we think it will — Joint Committee Report. 

W%naMy of assessment and 9* (1) An assessment made in accordance with the provisions of 
recovery of unpaid cess, section 7 or section 8 shall not be questioned in any Court 

(2) Any owner of a mill who is aggrieved by an assessment made under section 7 may, 
within three months of service of the notice referred to in sub-section (l) oi that section, apply to 
the ^[Central Government] for the cancellation or modification of the assessment and, on such 
application, the ^[Central Government] may cancel or modify the assessment and order the refund 
to such owner of the whole or parT;, as the case may be, of any amount paid thereunder. 

(S) Any sum recoverable under section 7 may be recovered as an arrear of land revenue. 

[a] Substituted by A, 0. for “Local Government.*’ 

Power to inspect mills 10. (l) The Collector or any officer empowered by general or 
and take copies of records special order of the ®CCentral Government] in this behalf shall have free 
and accounts. access at all reasonable times during working hours to any miE or ta 

any part of any mill. 


278 274 A* M, 
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(2) The Collector or any such officer may at any time, with or without notice to the owner,, 
examine the working records, sale records and accounts of any mill and take copies of or extracts-, 
from all or any of the said records or accounts for the purpose of testing the accuracy of any 
return or of informing himself as to the particulars regarding which information is required for the* 
purposes of this Act or any rules made thereunder. 

(3) Where any officer other than the Collector proposes to examine under sub-seetion 
any record or account containing the description or formulae of any trade process, the owner of the- 
mill may give to the said officer, for transmission to the Collector, a written notice of objectioni 
and the officer shall thereupon seal up the record or account pending the orders of the Collector, 

[a] Substituted by A. 0. for “Local Government,’* 

11. (l) All such copies and extracts and all information acquired by a Collector or any other 
Informatim acquired officer from an inspection of any mill or warehouse or from any return 

to be confidential. submitted under this Act shall be treated as confidential. 

(2) Ji the Collector or any such officer discloses to any person other than a superior officer 
any such information as aforesaid without the previous sanction of the ^[Central Government], he 
shall be punishable with imprisonment which may extend to six months and shall also be liable 
to fine : 

Provided that nothing in this section shd,!! apply to the disclosure of any such information for 
the purposes of a prosecution in respect of the making of a false return under this Act. 

[a] Snbsiihited by A. 0. for “Local Government.’* 

12. (l) On the last day of each month, or as soon thereafter as may be convenient, the pro- 
Appheation of proceeds ceeds of the cess recovered during that month shall, after deduction of the 

of cess, expenses, if any, of collection and recovery, be paid to the Committee. 

(2) Subject to such conditions as may be prescribed, the said proceeds and any other monies 
received by the Committee shall be applied to meeting the expenses of the Committee and the 
cost of such measures as it may, with the previous approval of the ® [Central Government], decide 
to undertake for promoting agricultural and technological research in the interests of the cotton 
industry in India. 

[a] Substituted by A. 0. for “‘Governor-General in Cotincil,** 

As soon as may be after the first day of April, 1937, the Commiitee shall pay to the 
Payment to Government Government of Burma, for the promotion of agricultural and technological 
of Burma, research in the interests of the cotton industry in Burma, the sum of 

rupees forty-two thousand and sixty-six.] 

[a] Ins&h'ted by A. O, 

13. No act done or proceeding taken under this Act shall be questioned on the ground merely 
Yalidaiion, of the existence of any vacancy in or any defect in the constitution of the Committee 

or the Standing Finance Sub-Oommittee, if any. 

14. The ^‘[Oentral Government] may, by notification in the ^[Official Gazette], declare that, 
Dissolution of with eJffect from such date as may be specified in the notification, the Committee* 

Committee. shall be dissolved, and on the making of such declaration all funds and other 
property vested in the Committee shali vest in His Majesty ®[for the purposes of the Central 
Government] and this Act shall be deemed to have been repealed. 

[a] Substituted by A. 0. for “Governor-General in Council”, [b] Substituted by A, 0. for “Gazette of India’*, 
[c] Inserted hj A. 0, 

Dower of the Central Gov- 15. (l) The ® [Central Government] may make rules^ for the* 
ernment to make rules. purpose of carrying into effect all or any of the provisions of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing power, such rules 
may provide for all or any of the following matters, namely : — 

(a) for prescribing the time within which nominations shall be made under section 4 whether 
in the first instance or on the occurrence of vacancies ; 

(h) for prescribing the term of office of the members of the Committee ; 

(c) for prescribing the circumstances in which and the authority by which any membe!r may- 
be removed ; 
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(d) ion the holding of a minimum number of meetings of the Committee during any year ; 

(e) iot the maintenance by the Committee of a record of all business transacted and the 

submission of copies of such records to the ^'[Central Government] ; 

(f) iot the definition of the powers of the Committee and of the Secretary to enter into 

contracts which shall be binding on the Committee, and the manner in which such 
contracts shall be executed ; 

(g) for the regulation of the travelling allowances of members of the Committee and of their 
remuneration, if any ; 

(h) iox: the definition of the powers of the Committee and the Secretary in respect of the 
appointment, promotion and dismissal of ofSeers and servants of the Committee, and in 
respect of the creation and abolition of appointments of such officers or servants ; 

(i) for the regulation of the grant of pay and leave to officers and servants of the Committee, 

and the payment of leave allowances to such officers and servants, and the remuneration 
to be paid to any person appointed to act for any officer or servant to whom leave is 
granted j 

(j) for the regulation of the payment of pensions, gratuities, compassionate allowances and 
travelling allowances to officers and servants of the Committee ; 

(k) for prescribing the establishment and maintenance of a provident fund for the officers and 
servants of the Committee, and for the deduction of subscriptions to such provident fund 
from the pay and allowances of such officers and servants, other than Government 
servants whose services have been lent or transferred to the Committee ; 

(l) for prescribing the preparation of budget estimates of the annual receipts and expejiditure 

of the Committee and of supplementary estimates of expenditure not included in the 
budget estimates, and the manner in which such estimates shall be sanctioned and 
published ; 

(m) for defining the powers of the Committee, the Standing Finance Sub- Committee, if any, 
the President and the Secretary, respectively, in regard to the expenditure of the funds of 
the Committee, whether provision has or has not been made in the budget estimates or by 
reappropriation for such expenditure, and in regard to the reappropriation of estimated 
savings in the budget estimates of expenditure ; 

fwjfor prescribing the maintenance of accounts of the receipts and expenditure of the 
Committee and providing for the audit of such accounts ; 

(oj for prescribing the manner in which payments are to be made by or on behalf of the 
Committee, and the officers by whom orders for making deposits or investments or for 
withdrawals or disposal of the funds of the Committee shall be signed ; 

(p) for determining the custody in which the current account of the Committee shall be kept, 
and the bank or banks at which surplus monies at the credit of the Committee may be 
deposited at interest, and the conditions on which such monies may be otherwise 
invested ; 

( q) for prescribing the preparation of a statement showing the sums allotted to Provincial 
Departments of Agriculture or institutions not under the direct control of the Committee 
for expenditure on research, the actual expenditure incurred, the outstanding liabilities, if 
any, and the disposal of unexpended balances at the end of the ye,ar ; 

(r) the assessment, levy, and payment of the cotton cess in respect of cotton exported by sea 
®[or by land]; and 

(s) any other matter which is to be or may be prescribed. 

[a] Suhstiiuied by A.O. for “Governor-General in Council”, [b] Eor such rules, m General Statutory Enles and 
Orders, Yol. Y, p. 319. [c] Jmeried by the Indian Cotton Cess (Amendment) Act, 1924 (1 [I] of 1924), 
S. 5. 

16# The Committee may, with the previous sanction of the ^[Central Government], make 
Power of the Committee to rules^ consistent with this Act and with any rules made under section 15 
rnahe rules, to provide for all or any of the following matters, namely ; — 

(a) for the appointment of a Standing Finance Sub-Committee and the delegation thereto of 
any powers exercisable under this Act by the Committee ; 



2180 


[THE INDIAN] COTTON CESS ACT, 1923 


[ SS. lG-17 ] 


(h) for prescriling the method of appointment, removal and leplaceinent and the term of 
office of members of the Standing Finance Sub-Committee, and for the filling of vacancies 
therein ; 

(c) for the appointment of the dates, times and places for meetings of the Committee and the 
Standing Finance Sub-Committee, and for regulating the procedure to be observed at such 
meetings ; 

(d) for determining the circumstances in which security may be demanded from officers and 
servants of the Committee, and the amount and nature of such security in each ease ; 

(e) for determining the times at which, and the circumstances in which, payments may be 
made out of the provident fund and the conditions on which such payments shall relieve 
the fund from further liability ; 

(f) for determining the contribution, if any, payable from the funds of the Committee to the 
provident fund ; 

(g) for regulating generally all matters incidental to the pi evident fund and the investment 
thereof ; 

(h) for defining the powers and duties of the Secretary of the Committee. 

[a] SubsMuted by A. 0. for ^‘Governor-General in Council”, [b] For such rules, see General Statutory Rules 
and Orders, Vol. V. pp. 327-386. 

17. All rules made under section 15 or section 16 shall be published in the ^[Official Gazette] 
Piihlicaiion of rules, and, on such publication, shall have effect as if enacted in this Act. 

[a] Substituted by A. 0, for ‘‘Gazette of India”. 


ITHEI COTTON CLOTH ACT, 1918. 


(ACT XXIII of 1918). 
Contents. 


Sections 

1, Short title. 

2, Definitions. 

8, Power to appoint Controllers. 

4. Powers of the Controller, 

5. Appointment of Advisory Committees. 

6. Manufacture and delivery of standard 
cloth. 

7. Delegation of powers. 


Sections 

8. Penalty for disobedience of orders under 
section 4. 

9. Power to fix prices of standard cloth, 

10. Limitation of sale of standard cloth. 

11. Grant of* licences for sale of standard cloth. 

12. Rule-making power. 

13. Protection for acts done under the Act. 

14. Powers of Act to be cumulative,- 


STATEMENT OF OBJECTS AND REASONS, 


“Owing to the great rise in the price of cotton piece- 
goods caused by the war, considerable distress bas been 
caused to the poorer classes. It is accordingly proposed 
to take power to appoint one or more Controllers, with 
whom will be associated Advisory Committees of persons 
having expert knowledge of the trade. The Controllers 
will have authority to require the mills in India to 
manufacture certain standard varieties of cloth which 


are in common use amongst the poorer classes. The 
standard cloth will be manufactured at controlled prices, 
which will be so fixed as to allow the mills a reasonable 
margin of profit; and, in order to ensure that the 
benefit of these prices reaches the general public, the 
sale of the cloth will be effected under licences granted 
and at prices fixed by the Docal Governments.” 

— Gazette of India, 1918, Part V, page 58. 


[THE] COTTON CLOTH ACT, 1918 


(ACT XXIII OP 1918)®’ [26th SepiemleTt 1918J 

An Act to tdlce poioers^ to provide for the cheap supply of cotton cToth 
to the poorer classes of the community. 

Whereas it is expedient to take powers for the purpose of encouraging or maintaining the 
supply, at reasonable rates, to the poorer classes of the community, of cotton cloth manufactured 
in this country; It is hereby enacted as follows:— 

[a] For Report of Select Committee, see Gazette of India, 1918, Pt, “y, p. 77: and for Proceedings in Council, 
ibid,, 1918, Pt. YI, pp. 754, 953, 1000 and 1147. 

Short atle. i. Thifl Act may be called the OoiTOH Cloih Act, 1918. 
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Definitions. 2. In this Act, unless there is anything repugnant in the subject or contest, — 

( a) “Controller” means a Controller appointed under this Act; 

(b) “cotton cloth” means cotton cloth manufactured in this country: and 

(c) “standard cloth” means any kind of cotton cloth which a Controller may, from time to 

rime, declare to be standard cloth. 

3. The ^[Provincial Government] may, by notification^ in the ° [Official Gazette], appoint one ' 
Dower to appoint Controllers, or more persons as ‘^[it] may think fit to be Controllers for the pur- 
poses of this Act, and shall specify in any such notification the area in which any Controller so 
appointed shall exercise his powers. 

[a] Siibstituted by A. O.for “Governor 'General in Council.*’ [bj Eora notification issued by the Governor Gene- 
ral in OounoU, see Gazette of India, 1918, Pfc. I, p. 1558. [c] Substituted by A.O. for “Gazette of India”. 

[d] Substituted by A. 0. for “he**. 

4. (1) Whenever it appears to a Controller that such a course is necessary or expedient 
Dowers of the for the purpose of encouraging or maintaining the supply of standard cloth, at 

Controller. reasonable rates to the poorer classes of the community, he may (subject to this 
Act and the rules made thereunder and to the control of the [Provincial Government] ) make general 
or special orders regulating or giving directions within the area in which he is empowered, with 
respect to the manufacture, transport, distribution and sale or purchase of, or other dealings in cotton 
cloth. 

(2) Without prejudice to the generality of the foregoing power, orders may be made by a 
Controller — 

(a) declaring and defining the classes of standard cloth ; 

(b) prescribing distinctive indications which shall be woven into, impressed or otherwise 
displayed upon, different classes of standard cloth ; 

(c) requiring any person, who ordinarily manufactures cotton cloth, to manufacture, or 
provide for the manufacture of, standard cloth in such quantity, of such quality and 
by such date as the Controller may direct ; and 

(d) fixing the prices to be paid to the manufacturer for standard cloth or for any particular 
class of standard cloth, and providing for the payment thereof on delivery : 

Provided that in fixmg prices the Controller shall have regard to the cost of production and 
to the allowance “of a reasonable profit, without necessarily taking into consideration the market- 
price, and if the Controller is satisfied that the manufacturer has incurred actual loss arising out of 
forward contracts entered into before the commencement of this Act, and that such loss is immediately 
attributable to an order under this Act, he may take such loss into account : 

Provided further that the Controller may fix different prices in the case of different localities 
or, if special reasons exist, in respect of different manufacturers in the same locality. 

[a] Substituted by A, 0. for “Governor- General in Council.” 

6. Where a Controller is appointed in exercise of the power conferred by section 3, the ^[Pro- 
Appointment of Ad- vincial Government] shall appoint a Committee consisting of such number of 
Disory Committees. persons having knowledge of the cotton or cotton cloth trade as ^[it] thinks fit 
to assist the Controller with their advice in the performance of his duties. Before a Controller issues 
any order declaring and defining the classes of standard cloth or fixing the prices to be paid to 
the manufacturer, he shall consult the Committee, and he may consult the Committee on any 
other matter comaeeted with his duties ; 

Provided that, if the opinion of the majority of members of the Committee Who are present 
at any meeting is adverse to the issue of any order, the Controller shall, if he does not accept the 
Committee’s advice, refer the matter for the decision of the ^[Provincial Government]. 

[a] Substituted by A. 0. for “Governor-General in Council.” [b] Substituted by A. 0. for “he.** 

6. Where, by an order made in the exercise of powers conferred by section 4, the Controller 
Manufacture and deh- has directed a manufacturer to manufacture, or provide for the manu- 
nery of standard cloth. facture of, standard cloth and has fixed the price therefor, the manu- 

facturer shall deliver the same at such time and place and in such manner as the Controller may 
specify from time to time, and the Controller shall pay or cause to be paid to the manufacturer the 
said price, together with the freight, if any* actually paid by the manufacturer. 
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7, Subject to the control of the “[Provincial Government], a Controller may, from time to 
Delegation of powers. time by order in writing, delegate all or any of his powers subject to 

such conditions and restrictions as may be prescribed therein. 

[a] Swbstituied by A. 0. for “Governor-General in Connoil.” 

8. If any person acts in contravention of, or without reasonable cause, fails to comply with, the 
Femlty for disobedience provisions of any order made under section 4, or counterfeits upon any 

of orders under seeiion 4. cloth a distinctive indication prescribed by the Controller, such person 
shall be punishable with imprisonment which may extend to six months, or with fine or with 
teth. 


9. fij The “[Provincial Government] shall, if standard cloth is sold in the Province, by 
Power to fiiB prim of order in writing which shall be notified in the '‘[OfSoial Gazette] , fix 

standard cloth. the price at which alone standard cloth or any class of standard cloth 

shall be sold to the public. 

(2) Orders may be made fixing dififereni prices for different localities or for different 
methods of sale. 

(8) Every such order shall be published in such manner as the “[Provincial Government] 
may consider to be best adapted for bringing the prices so fixed to the notice of the poorer classes, 
[a] Substituted by A. 0. for “Local Government.” [b] Substituted by A. O. for “local official Gazette,” 

10. ('2 j No person shall sell or keep, offer or expose for sale to the public, standard cloth 
Limitation of sale otherwise than at such price as may be fixed by the “[Provincial Government] 

of standard cloth. and in accordance with the terms and conditions of a licence issued in 
this behalf. 

(S) If any person contravenes the provisions of sub-section (1), he shall be punishable with 
imprisonment which may extend to six months, or with fine or with both. 

[a] Substituted by A. 0. for “Local Government.” 

11. A licence for the sale of standard cloth shall be granted by such authority, in Such 
Grant of licences for sale form and subject to such conditions as the “[Provincial Government] 

of standard cloth. may prescribe by rules made under this Aci 

[a] Substituted by A, 0, for “Local Government," 

Bule-maUng power, 12. (l) The “[Provincial Government] may make rules — 

( a) prescribing the powers and duties of the Controller, 

(h) prescribing the manner in which the Controller’s orders shall be published or served, as 
the case may be, and 

( a) generally giving effect to the provisions of this Act. 

(2) The '’[Provincial Government] shall, if standard cloth is sold in the Province, make rules 
prescribing the authority by which, the form in which and the conditions under which, any licence 
or class of licences for the sale of standard cloth shall be granted. 

fsji Eules made under this Act shall be published in '[* *1 the ^[Official Gazette], 

“[* * *] and on such publication shall have effect as if enacted in this Act. 

[a] Substituted by A. 0. for “Governor-General in Council.” [b] Substituted by A, 0, for “Local Govern- 
ment." [c] The words “the Gazette of India or" were repealed by k. 0. [d] Substituted by A. 0, for 
“local ofEcial Gazette.” [e] The words “as the case may be" were repealed by A. 0. 

Protection for acts done 13. No suit, prosecution or other legal proceeding shall lie against any 
under the Act. person for anything which is in good faith done or intended to be 

done under this Act. 

a. All powers given by this Act shall be in addition to and not in derogation of any other 
Powers of Act to be powers conferred by or under any enactment, and all’ such powers may be 
cumulative. exercised in the same manner and by the same authority aa if this Act 

had not been made. 
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Contents. 


Sections 

1. Short title, extent and commencement. 

2. Definitions. 

8. Maintenance of registers. 

4. Marking of bales. 

5. Returns. 

^A. Returns from cotton ginning factories. 

6. Scales and ^eights. 

7. Liability of lessee as owner. 

8. Liability on transfer of ownership. 

9. Structural requirements for factories. 


Sections 

10. Liability of officers of a company. 

11. Cognizance of offences. 

12. Power of the Central Government to make 
rules. 

18. Power of the Provincial Government to 
make rules. 

14. Power to reject unmarked bales in fulfil- 
ment of contracts. 

15. Protection for acts done under Act. 


STATEMENT OF OBJECTS AND REASONS. 


“The Indian Cotton Committee which was appointed 
an 1917, in Chapter XVI of their Report recommended 
certain measures, including the licensing of cotton 
ginning and pressing factories, to prevent such malprac- 
tices as damping, mixing and adulteration, which are 
injurious to the quality and reputation of Indian cotton. 
The recommendations of the Committee, however, 
involved an excessive amount of official interference. 
The object of the present Bill is to put the trade in a 
position to protect itself by providing for the marking of 
hales and the record of ownership, and by providing 


further that unmarked bales are not tenderable in ful- 
dlment of a contract, if marked bales are demanded by 
the purchaser. 

The Bill also makes provision for the maintenance of 
registers for statistical returns, for the use of correct 
scales and weights, and for the structural improvemenc 
of ginning and pressing factories. The Bill is based on 
the recommendations of the Indian Central Cotton 
Committee, and is supplementary to the Cotton Trans- 
port Act, 1923.’’ 

— Gazette of India, 1924, Part V, page 115. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 


— Amended by Acts 14 of 1939 ; 9 of 1942. 

— Adapted by A. 0. 

—Amended in 

Bombay and Sind by Bom. Act 4 of 1936* 


Bombay by Bom, Act 20 of 1938. 

Central Provinces by C. P. Act 24 of 1936. 
Punjab by Punj, Act 12 of 1941, 

United Provinces by U. P. Act 15 of 1941. 


[THE] COTTON GINNING AND PRESSING FACTORIES ACT, 1925 
(ACT XII OP 1925)^ 

U8th March, 1925.1 

An Act to provide for the better regulation of cotton ginning and cotton 

pressing factories. 

Whereas it is expedient to provide for the better regulation of cotton ginning and cotton 
pressing factories ; It is hereby enacted as follows : — 

[a] For Report of Select Committee, see Gazette of India, 1925, Pt, V, p, 59. 

This Act has been amended in its application to — 

(a) Bombay and Sind by Bom. Act 4 of 1936 ; (b) Bombay by Bom. Act 20 of 1938 ; (c) Central Provinces by 
0. P. Act 24 of 1936 ; (d) Punjab by Punjab Act 12 of 1941, .S. 40 (a) ; (e) United Provinces by U. P. Act la 
of 1941. 

Shortmie, extent and 1. (l) This Act may be called the OoTTON Ginning AND PRESSING 

commencement FACTORIES AOT, 1925. 

(2) 1\» extends to the whole of British India * '*"] including British Baluchistan and 

the Sonthal Parganas, 

(B) It shall come into force on such date*^ as the ® [Central Government] may, by notification 
in the [Official Gazette], appoint. . 

£a] The words and brackets “{except Burma)” were repealed by A. 0. [b] 8th August, 1925; see General Rules 
and Orders, Vol. V, p. 625. [c] Substituted by A. 0. for “Governor-General in OounoU,” [d] Substituted by 
A. 0, for “Gazette of India,” 

PROVINCIAL AMENDMENT. 

BOMBAY. 

Sub-section (2) of section 1 of the Cotton Ginning and Pressing Factories (Bombay Amendment) Act, 1936 
(Bom. Act IV of 1936), runs as follows 

“(2) This Act shall extend in the ferst instance to the Province of Sind or such area in the said Province with 
effect from such date as the Provincial Government may by notification in the official Gazette appoint. 
The Provincial Government may by notification in the official Gazette extend the provisions of this Act 
to any other area with effect from such date as the Provincial Government may appoint in the said noti- 
fication.” 
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Defimhoni>, 2. In this Act, unless there is a ly thing repugnant in the subject or context, — 

f a) “bale” means any pressed package of cotton of whatever size or density ; 

(b) ‘‘cotton” means ginned or unginned cotton, or cotton waste ; 

(c) “cotton ginning factory” means any place w^here cotton is ginned or where cotton fibre is 
separated from cotton seed by any process whatever involving the use of steam, water or 
other mechanical power or of electrical power ; 

(dj “cotton pressing factory” means any factory as defined in the Indian Factories Act, I9ll‘'s 
in which cotton is pressed into bales ; 

(e) “cotton waste” means droppings, strippings, fly and other waste products of a cotton mill 
or of a cotton ginning factory or of a cotton pressing factory, but does not include yarn 
waste ; 

(f) “Indian Central Cotton Committee” means the Indian Central Cotton Committee constituted 

under the Indian Cotton Cess Act, 1923, and includes any sub-committee appointed by it 
to perform any function of the Indian Central Cotton Committee under this Act ; and 

(g) “occupier” includes a managing agent or other person authorised to represent the 
occupier ; 

(h) “prescribed” means prescribed by or under rules made under this Act. 

[a] See now the Indian Factories Act, 1934 (25 [XXV] of 1934), S. 2 (j). 


BOMBAY AND SIND. 
In Section 2 — 


PROVINCIAL AMENDMENTS. 


(i) S'fter the word, comma and dash ‘context, — ’ the following shall be inserted, namely — 
‘(aa) ‘admixture of cotton’ means a prescribed mixture of different varieties of cotton;” 
(u) after clausa (f) the following clause shall be inserted, namely — 

“(ff) ‘licence* means a licence granted under section 2 A;” and 
(iii) after clause (h) the following clause shall be onseried, namely — 

“(i) ‘season* means such period as may from time to time be prescribed.** 


CENTRAL PROVINCES. 


— Bombay Act IV of 1936, Section 2- 


Exactly same as that of Bombay and Sind. « C, P. Act XXIV of 1936, Section 2. 


UNITED PROVINCES. 

In^Seetion 2 after clause (h) the following clause shall be added, namely — 
“(i) ‘season* means such period as may from time to time be prescribed.” 


SECTION 2A. 
BOMBAY AND SIND. 


— U. P. Act XY of 1941, S. 2. [1-8-1942.] 


After Section 2, the following section shall be inserted, namely — ■ 

‘*2A. (1) No cotton ginning factory or cotton pressing factory shall be worked without a licence granted to 
licence for worKinguCcUon ginmng the owner thereof by such authority, in such form, subject to such 
factory or cotton pressing factory, conditions and on payment of such fee, as may be prescribed. 

(2) (a) A licence for which the prescribed fee has been paid shall be liable to be refused only on the ground 
that the owner or person in charge of a cotton ginning or cotton pressing factory in respect of which a licence is 
applied for has been convicted of an offence punishable under this Act. 

'(b) A licence shall be liable to be suspended, withdrawn or cancelled only on the ground that the owner or 
person in charge of the cotton ginning or cotton pressing factory in respect of which a licence was granted has 
been convicted of an offence punishable under this Act : 

that no licence shall be suspended, withdrawn or cancelled under this clause until 'after the expiration 
of the season in which the said owner or person has been so convicted, 

(S) If any person works a cotton ginning or cotton pressing factory in respect of which, a licence has not been 
granted or has been suspended, withdrawn or cancelled, such person shall be punishable — 

(a) on a first eonviction, with fine which may extend to five hundred rupees and, if the offence has continued 
for more th^ one day, with an additional fine which may extend to one hundred rupees for every day subsequent 
to the first day during which the offence has continued; and 

(b) on every subsequent conviction, with fine which may extend to fifteen hundred rupees and, if the offence 
has continued for more than one day, with an additional fine which may extend to two hundred rupees for every 
day subsequent to the first day during which the offence has continued.”— -Bom. Act IV of 1936, S. 3. 

CENTRAL PROVINCES. * 


After Section 2, the following section shall be inserted, namely — 

2A. (1) No cotton ginning factory or cotton pressing factory shall be worked without a licence granted 
Jjicenee for working cotton ginning to the owner thereof by such authority, in such form, subject to such 
factory or cotton pressing factory* conditions and on payment of such fee, as may be prescribed. 



[SS. 2-3] [THE] COTTON GINNING AND PRESSING FACTORIES ACT, 1925 


2ib5 


(2) Whoever contravenes the provision of sub-seotion (1) shall be punishable wicb fine which may extend to 
five hundred rupees or, if he has previously been convicted of an of ence under sub-section (1), to fifteen hundred 
rupees, 

(3) No licence for ■v\hioh the prescribed fee has been paid shall be refused, suspended or cancelled except on 
the ground that the owner or person in charge of the factory concerned has been convicted for the contravention 
of the provisions of Section 3 A ! 

Provided that no licence shall be suspended or cancelled under this sub-section until after the expiration of the 
season in which the said owner or person has been so convicted.*’— C. P, Act XXIV of 1936, S. 3, 


3. flj The owner of every cotton ginning factory shall cause to be maintained at the factory 
Maintenance of in such form, if any, as may be prescribed, a ginning register containing a 
registers, record of all cotton ginned in the factory and of the names of the persons for 

whom and the dates on which the cotton has been ginned and of the amount ginned for each 
person. ' 

(2) The owner of every cotton pressing factory shall cause to be maintained at the factory 
in such form, if any, as may be prescribed, a press register containing a daily record of the number 
of bales pressed in the factory, the serial number of each bale, and the name of the person for 
whom it has been pressed. 

(B) The owner or the person in charge of a cotton ginning or cotton pressing factory shall be 
bound to produce any ginning register or press register maintained under this section when 
required to do so by any person appointed by the ^■[Provincial Government] in this behalf, and 
the owner or person in charge of any cotton pressing factory shall be bound to furnish to the Indian 
Central Cotton Committee, if so required by it in writing, a copy, certified as correct by the owner 
or person in charge of the factory, of the entry in any press register maintained at the factory 
relating to any specified bale. 

No register required to be maintained by this section shall be destroyed until after the 
expiration of three years from the date of the last entry therein. 

(5) If- 

(a)m any factory any register required by this section to be maintained is not maintained 
or is maintained in any form other than the form, if any, prescribed for the purpose, or 

(h) any entry in any such register is proved to be false in any material particular, or 

( o) any such register is destroyed before the expiration of the period referred to in 
sub-section (4)^ 

the owner of the factory shall be punished with fine which may extend to fifty rupees or, if he has 
previously been convicted of any offence under this sub-section, to five hundred rupees. 

(6) li the owner or the person in charge of any factory fails to produce any register, or to 
furnish a certified copy of any entry, when required to do so under sub-section (3)i0r famines a 
certified copy of an entry knowing or having reason to believe such copy to be false, he shaE be 
punished with fine which may extend to fifty rupees or, if he has previously been convicted of any 
offence under this sub-section, to five hundred rupees. 

[a] Substituted by A. 0, for “Local Governmeat*’. 


OBJECTS AND REASONS. 

Suhsection “It will be more convenient for dual was ginned and the total amount ginned for the 
the owner to maintain not a daily record of the individual, as the process of ginning may continue for 
amount of cotton ginned on each day but a record of some days.** 

the dates on which cotton received from any indivi- S. C. R. 


PROVINCIAL AMENDMENTS. 

BOMBAY AND SIND. 

(1) In sub-section (2) of section 3, 

(1) the word *and’ shall be omitiedf and 

(2) the following words shall be added at the end— 

“and the-presoribed particulars as supplied by such person of the cotton ginning factory where it has 
been sinned.’* 

- Bom. Act lY of 1936, B, 4. 


' 00 


In sub-sections (5) and (6) of section 8, for the words “shall be punished” the words “shall, on conviction, 
be punishable” shall be subshtuied. 

— Bom. Act IV of 1936, S. 12. 


CENTRAL PROVINCES. 

Same as that of Bombay and Sind (i). 


— 0. P. Act XXIV of 1936, S, 4 
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PROVINCIAL AMENDMENTS. 

SECTIONS 3A TO 3C. 

BOMBAY AND SIND. 

After section 3, the following new sections shall be inserted^ namely — 

“3A. (1) The Provincial Government may by notification in the Official Gazette declare that in any area 
ProJiihition against watering^ specified in snch notification and to which thib Act has been extended, no 
of cotton. cotton which is ginned or pressed in a cotton ginning or cotton pressing factory 

shall contain any admixture of cotton. 

(2) Any owner of a cotton ginning or cotton pressing factory or any person in charge of such factory^ 

(а) who knowing or having reason to believe that any cotton is watered or contains seed in excess of 
the prescribed proportion or contains any foreign substance, gins or presses or allows such cotton 
to be ginned or pressed in such factory, or 

(б) who in any area specified in the notification under sub-section (1) gins or presses or allows to be 

ginned or pressed any cotton which he knows or has reason to believe to contain an admixture 
of cotton, 

shall, on conviction, be punishable with fine which may extend to five thousand rupees. 

(3) Any owner of cotton who knowingly waters any cotton which is ginned and which is being, or is intend- 
ed to be, pressed in a cotton pressing factory, or mixes &e^ or foreign substance with such cotton, or in any area 
specified in sub-seciion (1) makes any admixture of cotton, or abets or knowingly allows or connives at any such 
watering, mixing or admixture of cotton, shall, on conviction, be punishable with fine which may extend to five 
thousand rupees. 

B:L%ilanat%on. — For the purposes of this section, cotton shall not be deemed to be watered, unless such 
cotton contains moisture in excess of the normal quantity. The normal quantity of moisture in any given quantity 
of cotton is the amount of moisture that such cotton is reasonably expected to have, regard being had to the place 
or places at or to which, and the time or times of the year in which, such cotton has been picked, collected, stored, 
conveyed, left, ginned or pressed. A certificate given by the prescribed authority as to the normal quantity of mois- 
ture that a given quantity of such cotton should have and the quantity of moisture that it possesses shall be evidence 
of such matters, until the contrary is proved; and if the latter quantity exceeds the former it shall be evidence, 
until the contrary is proved, that the cotton is watered.” 

— Bom. Act IV of 1936, S. 5. 

“BAA. Any owner of cotton who knowingly makes or causes to be made any cotton which is ginned and 
Penalty for making any which is being or is intended to be pressed in a cotton pressing factory, wet, or mixes 
cotton wet. or causes to be mixed seed, foreign substance or cotton waste with such cotton, or in 

any area specified in sub-section (1) of section 3 A makes any admixture of cotton, or abets or knowingly allows or 
connives at any such act shall, on conviction, be punishable with fine which may extend to five thousand rupees.” 

— Bom. Act XX of 19B8. S. 3. [21-11-1938] 

‘ ‘SB. (1) The Provincial Government or any gazetted official authorised by it in this behalf may on its or 
Emminahon of cotton^ his own motion or on receipt of a complaint that there has been a contravention of 
packages or hales. the provisions of section 3A or section 3AA in respect of any cotton, package or of 

any bale and in the case of a complaint, on payment of the prescribed fee by the complainant, cause such cotton 
or the contents of such package or bale to be examined by the prescribed person or body. 

(2) A certificate given by such person after examination of the contents of any bale under sub-section (1) 
shall be admissible in evidence and be presumptive proof of the facts mentioned therein^ until the contrary 
Is proved. 

30. (1) The Provincial Government may authorise any gazetted officer to enter into and inspect, at any 
Entry and inspection, reasonable time, any cotton ginning or cotton pressing factory for the purpose of 
ascertaining whether there is any contravention therein of any of the provisions of this Act or of any rule made 
thereunder or of any of the conditions subject to which a licence has been granted in respect of such factory and 
to seize all things in respect of which an ofienee punishable under this Act appears to have been committed. 

(2) The owner or the person in charge of every cotton ginning or cotton pressing factory shall give every 
reasonable assistance to the inspecting officer in the performance of his duties under sub-section (1). 

(3) The owner or the person in charge of such factory shall, in every instance, be permitted to attend during 
the inspection and the things seized during such inspection shall be sealed in the prescribed manner.” 


CENTRAL PROVINCES, 


— Bom. Act IV of X936, S. 6. 


After section 3, the following sections shall be inserted, namely — 

Prohibition against water- ”3- A. (1) The Provincial Government may, by notification, declare that in 
ing, etc., of cotton. any area specified in such notification, no cotton which is ginned or pressed in 

a cotton ginning or cotton pressing factory shall contain any admixture of cotton. 

^ (2) Any owner of a cotton ginning factory or any person in charge of such factory who knows or has reason 
to believe that any cotton ginned in such factory contains seed in excess of the prescribed proportion or contains 
any foreign substance shall, on conviction, be punishable with fine which may extend to fifteen hundred rupees. 

(3) Any owner of a cotton pressing factory or any person in charge of such factory who knowing or haying 
xeason to believe that any cotton is watered or contains seed in excess of the prescribed proportion or contains any 
foreign substance, presses or allows such cotton to be pressed in such factory shall, on conviction, be punishable 
with fine which may extend to fifteen hundred rupees, 

(4) Any owner of a cotton ginning or cotton pressing factory or any person in charge of such factory who 
in any area specified in the notifiioation under sub- section (1) gins or presses or allows to be ginned or pressed any 
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cotton whicli he knows or has reason to believe to contain an admixture of cotton shall, on conviction, be punish- 
able with dne which may extend to fifteen hundred rupees. 

(6) Any owner of cotton who knowingly waters any cotton which has been ginned and which is being, or 
is intended to be, pressed in a cotton pressing factory, or mixes seed or foreign substance with such cotton, or in 
any area specified in sub-section (1) makes any admixture of cotton, or abets or knowingly allows or connives at 
any such watering, mixing or admixture of cotton, shall, on conviction, be punishable with fine which may extend 
to fifteen hundred rupees. 

Explanation, — For the purposes of this section, cotton shall not be deemed to be watered, unless such 
cotton contains moisture in excess of the normal quantity. The normal quantity of moisture in any given quantity 
of cotton is the amount of moisture that such cotton is reasonably expected to have, regard being had to the place 
or places at or to which, and the time or times of the year in which,* such cotton has been picked, collected, stored, 
conveyed, left, ginned or pressed* A certifioajte given by the prescribed authority as to the normal quantity of mois- 
ture that a given quantity of such cotton should have and the quantity of moisture that it possesses shall be 
evidence of such matters, until the contrary is proved; and if the latter quantity exceeds the former it shall be 
evidence, until the contrary is proved, that the cotton is watered. 

3.B. (1) The Provincial Government or any gazetted officer authorized by it in this behalf may on its or 
Examination of cotton^ packages his own motion or on receipt of a complaint that there has been acontraven- 
or bales, tion of the provisions of section 3- A in respect of any cotton, package or of 

any bale and in the case of a complaint, on payment of the prescribed fee by the complainant, cause such cotton 
or the contents of such package or bale to be examined by the prescribed person or body. 

(2) A certificate given by such person or body after examination of the contents of any bale under sub- 
section (1) shall be admissible in evidence and be presumptive proof of the facts mentioned therein until the con- 
trary is proved. 

S-C. (1) The Provincial Government may authorise any gazetted officer to enter into and inspect, at any 
Entry and inspection, reasonable time, any cotton ginning or cotton pressing factory for the purpose of 
ascertaining whether there is any contravention therein of any of the provisions of this Act or of any rule made 
thereunder or of any of the conditions subject to which a licence has been granted in respect of such factory * 
and to seize all things in respect of which an offence punishable under this Act appears to have been committed. 

(2) The owner or the person in charge of every cotton ginning or cotton pressing factory shall give every 
reasonable assistance to the inspecting officer in the performance of his duties under sub-section (1). 

(3) The owner or the person in charge of such factory shall, in every instance, be permitted to attend during 
the inspection and the things seized daring such inspection shall be sealed in the prescribed manner.** 

— 0. P. Act XXIV of 1936, S. 5. 

9i, (1) The owner of every oottion pressing factory shall cause every bale pressed in the 
Marking of bales, factory to be marked in such manner as may be prescribed, before it is removed 
from the press-house, with a serial number and with the mark prescribed for the factory. 

(2) If any bale is removed from the press-house of any cotton pressing factory without having 
been marked as required by sub-section (1)^ the owner of the factory shall be punished with fine 
which may extend to fifty rupees. 

PROVINCIAL AMENDMENT. 

BOMBAY AND SIND. 

In sub-section (2) of section 4 for the words “shall be punished” the words “shall, on conviction, be punish- 
able” shall be substituted, — Bom, Act 4 [IV] of 1936, S. 12. 

(1) The owner of every cotton pressing factory shall submit to the prescribed authority, 
Eeturns, within such time and in such form as may be prescribed, weekly returns showing 

the total number of bales of cotton pressed during the preceding week and from the commence- 
ment of the season to the end of that week, and the approximate average net weight of the bales 
pressed in that week. 

(2) The ® [Provincial Government] shall compile from the weekly returns, and shall publish 
in such manner as **[it thinks fit], a statement showing the total number of bales pressed in the 
Province during the week and from the commencement of the season to the end of the week, to 
which the returns relate ; 

Provided that the number of bales pressed in any individual factory shall not be published. 

If default is made in submitting any return as required by sub-section (1), the owner of ‘ 
the factory shall be punished with fine which may extend to fifty rupees. 

(4) Where the owner of a cotton pressing factory has notified to the prescribed authority 
that the work of pressing bales in that factory has been suspended, it shall not be necessary for 
the owner to submit returns under sub-seotion (l) until such work has been resumed. 

Explanation,^!!! this section “season” means the period notified in this behalf by the 
^[Provinoial Government] in the °[Ofi&cial Gazette]. 

[a] Substituted by A, 0, for “Local Government’*, [b] Substituted by A, 0. for “the Governor- General in 
Council may direct”, [c] Siibstituted by A. 0. for “local official Gazette”. 
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OBJECTS AND REASONS. 


“The return required a weekly and progre'Sisive 
jeturn for the season, .... The weight to be shown is 
rhe average net weight of the bales pressed in that 
week. We have also made it clear that the owner is not 
obliged to submit a blank return when the factory is 


closed, if he has given due notice of the fact. The 
amount of the fine has been reduced to Rs. 50, as the 
oSenee is no more serious than other offences tor 
which the same penalty has been inflicted,’* 

~ S. C. R. 


PROVINCIAL AMENDMENTS. 

BOMBAY AND SIND. 

For section 5, the following shall be substituted, namely, — 

“5. (1) The owner of every cotton ginning factory shall submit to the prescribed authority, within such time 
Returns, and in such form, as may be prescribed, monthly returns showing the quantity of cotton ginned in 
the factory during the preceding month and from the commencement of the season to the end of that month. 

(2) The Provincial Government shall compile from the monthly returns submitted under sub*section (i), and 
shall publish in such manner as the Central Government may direct, a statement showing the total quantity of 
cotton ginned in the province during the month and from the commencement of Ihe season to the end of the 
month to which the returns relate : 

Provided that the quantity of cotton ginned in an individual factory shall not he published. 

(3) The owner of every cotton pressing factory shall submit to the prescribed authority, within such time and 
in such form, as may be prescribed, weekly returns showing the total number of bales of cotton pressed during the 
preceding week and from the commencement of the season to the end of that week, and the approximate average 
net weight of the bales pressed in that week. 

(4) The Provincial Government shall compile from the weekly returns submitted under sub-seetion (3), and 
shall publish in such manner as the Central Government may direct, a statement showing the total number of 
bales pressed in the province during the week and from the commencement of the season to the end of the week 
to which the returns relate : 

Provided that the number oi bales pressed in any individual factory shall not be published. 

(5) 11 default is made an submitting any return as required by sub-section (J) or sub-section (3), the owner of 
the factory shall, on conviction, be punishable with fine which may extend to fifty rupees. 

(6) Where the owner of a cotton ginning or cotton pressing factory has notified to the prescribed authority 
that the work of ginning cotton or pressing bales in that factory has been suspended, it shall not be necessary for 
the owner to submit returns under sub-section (i) or sub-section (3) until such work has been resumed.” 

—Bom. Act IV of 1086, S. 6. 

CENTRAL PROVINCES. 

For section 5, the following section shall be stMUuted, namely,— 

“5. (1) The owner of every cotton ginning factory shall submit to the prescribed authority, within such 
Returns, time and in such form, as may be prescribed, weekly returns showing the quantity of cotton ginned 
in the factory during the preceding week and from the commencement' of the season to the end of that week. 

(1-A) The Provincial Government shall compile from the weekly returns submitted under sub-section (I), 
and shall publish, in such manner as it thinks fit, a statement showing the total quantity of cotton ginned in the 
province during the week and from the commencement of the season to the end of the week to which the returns 
relate : 

Provided that the quantity of cotton ginned in any individual factory shall not be published. 

(2) The owner of every cotton pressing factory shall submit to the prescribed authority, within such time and 
in such form, as may be prescribed, weekly returns showing the total number of bales of cotton pressed during the 
preceding week and from the commencement of the season to the end of that week, and the approximate average 
net weight of the bales pressed in that week. 

(3) The Provincial Government shall compile from the weekly returns submitted under sub-section {2), and 
shall publish, in such manner as it thinks fit, a statement showing the total number of bales pressed in the 

^province during the week and from the commencement of the season to the end of the week to which the returns 
relate : 

Provided that the number of bales pressed in any individual factory shall not be published. 

(4) If default is made in submitting any return as required by sub-section (I), or sub-section (2) the owner of 
the factory shall be punishable with fine which may extend to fifty rupees. 

(5) Where the^owner of a cotton ginning factory or a cotton pressing factory has notified to the prescribed 

authority that the work of ginning cotton or pressing bales in that factory has been suspended, it shall not be 
necessary for the owner to submit returns under sub-section (J) or sub-section (2) until such work has been 
resumed. _C. P. Act XXIY of 1986, S. 6. 

UNITED PROVINCES. 

For section o, the following section shall be substituted, namely, — 

“5. (1) The owner of every cotton ginning factory shall submit to the prescribed authority, within such 
Returns, time and in sueh’form, as may be prescribed, monthly returns showing the quantity of cotton ginned 
in the factory during the preceding month and from the commencement of the season to the end of that month. 

(2) The Provincial Government shall compile from the monthly returns submitted under sub-section (I), and 
shall publish in such manner as it thinks fit, a statement showing the total quantity of cotton ginned in the 
province during the month and from the commencement of the season to the end of the month to which the 
returns relate ; 

Prodded that the quantity of cotton ginned in any individual factory shall not be published. 

u owner of every cotton pressing factory shall submit to the prescribed authority, within such titne and 
in such form, as may be piescribed, weekly returns showing the total number of bales of cotton pressed during the 
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preceding week and from the commencement of the season to the end of that week, and the approximate average 
net weight of the bales pressed in that week. 

(4) The Provincial Government shall compile from the weekly returns submitted under sub-section (3), and 
shall publish in such manner as it thinks fit, a statement showing the total number of bales pressed in the 
province during the week and from the commencement of the season to the end of the week to which the 
returns relate : 

Provided that the number of bales pressed in any individual factory shall not be published. 

(5) If default is maije in submitting any return as required by sub-section (1) or sub-section (5), the owner of 
the factory shall, on conviction, be punishable with fine which may extend to fifty rupees. 

(6) Where the owner of a cotton ginning or cotton pressing factory has notified to the prescribed authority 
that the work of ginning cotton or pressing bales in that factory has been suspended, it shall not be necessary for 
the owner to submit returns under sub-section (i) or sub-section (d) until such work has been resumed.” 

— U. P. Act XV of 1941, S. 3. [1-8-1942.] 

Beturns from cotton ®[5i. (l) This section shall be in force in Chief Commissioners’ Pro- 
ginning factories. vinces only ; but the Provincial Government of any other Province may, by 
notification in the official Gazette, bring this section into force in the Province. 

(2) The owner of every cotton ginning factory shall submit to the prescribed authority, 
within such time and in such form as may be prescribed, weekly returns showing the quantity of 
cotton ginned in the factory during the preceding week and from the commencement of the season 
to the end of that week. 

(3) The Provincial Government shall compile from the weekly returns so submitted, and 
shall publish in such manner as it thinks fit, a statement showing the total quantity of cotton 
ginned in the Province during the week and from the commencement of the season to the end of 
the week, to which the returns relate ; 

Provided that the quantity of the cotton ginned in any individual factory shall not be 
published. 

(4) li default is made in submitting any return as required by sub-section (2), the owner of 
the factory shall be punished with fine which may extend to fifty rupees. 

(5) The provisions of sub-section (4) ot section 5 apply to cotton ginning factories and the 
returns referred to in sub section ( 2) of this section as they apply to cotton pressing factories and 
the returns referred to in sub-section (1), of section 5, and “season” in this section means the 
season as notified for the purposes of section 5.1 

[a] This section was inserted after S. 5 by the Cotton Ginning and Pressing Factories (Amendment) Act, 1942 
(9 [IX] of 1942), S. 2. [14-3-1942] 

6. (1) 'So scales or weights shall be used in any cotton ginning or cotton pressing factory 
Scales and other than the scales or weights, if any, pi^escribed by the ® [Central Government] as 

'll' eights. standard for the district in which the factory is situated. 

(2) If in any factory any scale or weight is used in contravention of the provisions of sub- 
section (1), the owner of the factory shall be punished with fine which may extend to fifty rupees 
or, if he has been previously convicted of any offence under this sub-section, to five hundred rupees, 
[a] Snhstituted* by A. 0. for “Local Government” of, the Government of India Act, 1936, Sch, VII, List I, 

entry 51. 

PROVINCIAL AMENDMENTS. 

BOMBAY AND SIND. 

(i) In sub-section (l)*of section 6, after the w*ords ‘other than’ the words and figures ‘the standard weights and 

measures, weighing and measuring instruments authorised under the Bombay Weights and Measures 
Act, 1932, in districts or areas in which Parts II, III, V and VI of that Act are in force or elsewhere other 
than* shall be inserted. 

(ii) In sub-section (2) of section 6, for the words ‘shall be punished* the words ‘shall, on conviction, be punish- 

able* shall be substituted. — Bom. Act IV of 1936, Ss. 7 and 12. 

PUNJAB. 

For section 6, the following section shall be deemed to be Bubsiituted^ namely — 

“(6) The scales or weights used in any cotton ginning or cotton pressing factory shall be those prescribed 
by the Provincial Government under the Punjab Weights and Measures Act, 1941,” 

— Punjab Act XII of 1941, S, 40 and Sch. II. 

7. (l) Where the owner of a cotton ginning or pressing factory has leased the factory for a' 
Liability jof lessee period of not leas than one month in the case of a cotton ginning factory, or 

ns owner. three months in the case of a cotton pressing factory, and the lessor retains no 

interest in the management or profits of the factory and notice of the lease has been given by ttie 
lessor and the lessee to the prescribed authority, the lessee shall be deemed to be the owner of the 



2190 


[THE] COTTON GINNING AND PEESSING FACTORIES ACT, 1925 [SS. 7-9] 


factory, from the date of the notice and for the period of the continuance of the lease, for the 
purposes of section 3, in respect of the registers maintained or to be maintained from that date and 
for that period, and for the purposes of sections 4, 5, ^[5A] and C. 

(2) On the termination of the lease the lessee shall hand over to the lessor the registers 
maintained under section 3, and the lessor shall forthwith report to the prescribed authority any 
default of lihe lessee in complying with the provisions of this sub-section or in maintaining the 
registers in accordance with the provisions of section 3. 

(5) If default is made in handing over any register or making any report as required by this 
section, the lessor or the lessee, as the case may be, shall be punished with fine which may extend 
to fifty rupees. 

[a] Figure ‘*5 A’* was inserted by the Cotton Ginning Pressing Factories (Amendment) Act, 1942 (9 [IX] of 

1942), S. 3. [14-3-1942]. 

OBJECTS AND REASONS. 

Where the owner has leased his factory and has din gly throws the responsibility on the lessee and makes 
nothing to do with the management thereof, the respon- due provision for the transfer of the registers at the end 
sibility of maintaining and producing registers is on the of the lease. The owner is still responsible for producing 
lessee during the period of the lease. This section aceor- the old registers , — Bee S. 0. R, 

PROVINCIAL AMENDMENTS. 

BOMBAY AND SIND. 

(i) In sub-s. (1) of S. 7, after the w’ords “for the purpose of sections” insert the figures and letters ‘3A, 3C.’ 

(ii) In sub-s. (3) of S. 7, for the words “shall be punished” the words “shall, on conviction, be punishable'*' 

shall be sulshtuted. —Bombay Act lY of 1936, Ss. 8, 12. 

CENTRAL PROVINCES. 

Same as that of Bombay and Sind (i), C. P. Act XXIV ot 1936, S. 7. 

8. (l) On a transfer of the ownership of a cotton ginning or pressing factory, the transferor 

LiaUhty on transfer shall hand over to the transferee the registers maintained under section 3, 
of ownership, and the transferee shall forthwith report to the prescribed authority any 

default of the transferor in complying with the provisions of this sub-section or in maintaining the 
registers in accordance with the provisions of section 3. 

(2) If default is made in handing over any register or making any report as required by sub- 
section { l)t the transferor or the transferee, as the case may be, shall be punished with fine which 
may extend to fifty-rupees. 

PROVINCIAL AMENDMENT. 

BOMBAY AND SIND. 

In sub-s. (2) of S. 8, for the words “shall be punished” the words “shall, on conviction, be punishable” shall 
be suhstituted, —Bom. Act IV of 1936, S. 12. 

Structural requirements 9. (l) In the case of cotton ginning factories the construction of 
for factories, which is commenced after the commencement of this Act — 

(a) gin. houses shall be provided with separate entrances and exits for the bringing in of 

unginned and the taking out of ginned cotton respectively, and 

(b) the factories shall be constructed in accordance with plans and specifications approved by 
. the prescribed authority : 

Provided that nothing in this sub-seetion shall apply to any factory in which only roller gins 
are used where the number of such gins is not more than four. 

^V*(lA) In any cotton ginning factory, whether erected before or after the commencement 
of this Act — 

(a) no structural alterations or additions, the construction of which commenced after the 

27th day of February 1939, shall be made so as to minimise the degree of compliance of 
the factory as a whole with the requirements set forth in clauses (a) and (b) of sub- 
section ( 1), and 

(b) every structural addition (whether actually attached to any existing structure in the 

factory or not), the construction of which commenced after the last mentioned date, 
shall be constructed in accordance with plans and specifications approved by the 
prescribed authority: 

Provided that nothing in this sub-seetion shall apply to any factory in which, after any altera- 
tion or addition has been made, only roller gins are used where the number of such gins is not 
more than four”! 
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(^) Within sueh period after the commencement of this Act as may be prescribed, the owner 
of every cotton pressing factory in which cotton is handled on the ground floor shall cause the 
press-house to be paved or provided with other suitable flooring to the satisfaction of the prescribed 
authority. 

( B) If the owner of any factory fails to comply with any provision of this section which is 
applicable to the factory, he shall be punished with fine which may extend to one hundred rupees. 

(4) (a) Where the owner of a factory has been convicted under sub-section (8)^ the pres- 
cribed authority may serve on the owner of the factory an order in writing directing that such 
alterations shall be made in the factory, before' a specified date, as in the opinion of the said 
authority are necessary to secure compliance with the provisions of sub-section (1), ^[sub- 
section (lAjI or sub-section as the case may be. 

(h) Where the alterations are not made in accordance with the order served under clause (a) 
of this sub-section, the prescribed authority may serve on the owner and on the occupier, if any, 
of the factory an order in writing directing that the work of ginning or pressing cotton in such 
factory shall be suspended until the alterations have been made in accordance with the order 
served under clause ( a) of this sub-section and the owner and the occupier, if any, shall be iointly 
and severally liable to fine which may extend to fifty rupees for each day on which cotton is ginned 
or pressed in the factory in contravention of the order served under this clause, 

[a] Inserted by the Cotton Ginning and Pressing Factories (Amendment) Act, 1939 (14 [XIV] of 1939), S. 2^ 
[28*3-1939,] 

PROVINCIAL AMENDMENT. 

BOMBAY AND SIND. 

In sub-seotion (3) of section 9, for the words “shall be punished’* the words “shall, on conviction, be punish- 
able” shall be suhsiitutcd* 

— Bombay Act lY of 1936, S. 12. 

10. Where the person guilty of an offence under this Act is a company, every director, 
Liability of officers manager, secretary and other officer thereof who is knowingly a party to the 
of a company, default shall also be guilty of the like offence and liable to the like punishment. 

S ll. (1) No prosecution under this Act shall be instituted except by or with the previous 
leance of offences, sanction of the District Magistrate or a Chief Presidency Magistrate or a 
rate of the first class specially empowered in this behalf by the [Provincial Government]. 

No offence punishable under this Act shall be tried by any Court inferior to that of a 
Presidency Magistrate or of a Magistrat^ first class. 

[a] Substituted by A. 0. for “Local Government^. 


SECTION UA. ' provincial AMENDMENT. 

BOMBAY AND SIND. 

After section 11 the following new section shall be inserted ^ namely, — 

23 Notwithstanding anything contained in section 32 of the Code of Criminal Procedure, 1898 a 

rower of Magistrate Presidency Magistrate or a Magistrate of the First Class may pass any sentence provided 
m pass sentence, for any offence punishable under this Act and the provisions of the said Code shall be 

aeemed to have been amended accordingly.” Bom. Act IV of 1936, S. 9, 

^2. The ®[Oeniiral Government] may make rales'’ to provide for — 

(a) the allotment of a special mark to be used by each pressing factory for the purpose of 
the marking of bales ; 

(h) the manner in which bales shall be marked ; and 

the standard weights and scales to be nsed in cotton ginning and cotton pressing faotories 
in any part of British India and the inspection of the same],* 

[a] SaJsWtofed by A. 0. for ‘‘Governor-General in OouneU.” lb] For such rnles, see General Bales and 
Orders. Vol. V, p. 625, [c] Substituted by A. 0. for the original clause, 

Power of the Fro- 13. The [Provincial Government]’* may, by notification in the ^[Official 
To male Gazette], make rules consistent with this Act to provide for all or any of the 

following matters, namely : — 

(a) the forms in which registers, records and returns arc to be maintained or submitted, and 
the inspection of records and registers ; 


(b) the appointment of the authority to whom and the time within which the returns required 
by ® [sections 5 and 5 A] shall be made ; 

^ ^ ^ ^ 
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(d) the appointnient of authorities for the purposes of sections 7, s and 9 ; 

( e) the manner of service of orders made under section 9 ; 

f f) the powers of entry and inspection which may be exercised by District Magistrates or by 
any officer specially empowered in this behalf by the ‘^Provincial Government]; 

{ <j) any other matter which is to be or may be prescribed or for which provision is necessary 
in order to carry out the purposes of this Act. 

[a] Suhstiiuted by A. 0. for the “Local Goveinment”. [b] Substituted by A, 0. tor “local official Gazette”, 
[c] Substituted for “section 5” by the Cotton Ginning and Pressing Factories (Amendment) Act, 1942 (9 
[IX] of 1942), S. 4. [14-3-1942.] [d] Clause (c) was repealed by A. 0. See now cl. (c) of S, 12. 


PROVINCIAL AMENDMENTS. 

BOMBAY AND SIND. 

( i) In Section 13, after Clause (a) the following clauses shall be inserted^ namely: 

^'(aa) What shall constitute an admixture of cotton; 

(ah) the period which shall from time to time constitute a season; 

(ac) the authority by whom, the form in ^hich, the conditions subject to which and the fees on payment 
of which, a licence may be granted under sub-section (1) of section 2A; 

^ {ad) the particulars of the cotton ginning factory to be entered in the register maintained under sub-sectiou 
^2) of section 3; 

(ae) the proportion of seed which may be contained in cotton; 

(af) the person authorised to give a certificate regarding the quantity of moisture contained in any cotton 
and other matters specified in section 3A; 

(ag) the person authorised to examine bales under section 3B; 

(ah) the procedure for making a complaint and causing the contents of a bale to be examined and the fee 
for examination of the contents of a bale under sub- section (1) of section 3B; 

(ai) the manner in which the things seized shall be sealed under section 30.” 

Section 13 shall h^renumbered as sub-section (1) of that section and after the sub section so renumbered, 
the following sub-sections shall be added^ namely; — 

The rules to be made under sub-section (1) shaU be subject to the condition of previous publication. 

(B) Rules made under sub-section (1) shall as soon as they are made be laid before each of the Chambers of 
•the Provincial Legislature for a period of one month and shall be liable to be modified or rescinded by a resolution 
passed by each of the Chambers during the session thereof immediately 
such rule shall, after notification in the Official Gazette, be deemed to 
fiingly: 


Provided that when, in the opinion of the riovincKl Goseiiiment, such modification or rescission is likely 
to defeat or frustrate any of the purposes of this Act, the Provincial Government may, by notification in the Offi- 
cial Gazette, declare that the modification or rescission shall have no effect and thereupon tlie rule shall remain in 
force as if it had not been modified or rescinded.” 

-Bom. Act IV of me, a lo. 

CENTRAL PROVINCES. 

(i) In section 13 after clause (a), the following clauses shall be inserted, namely: — 

^^(aa) what shall constitute an admixture of cotton; 

(ah) the period which shall from time to time constitute a season; 

(ac) the authority by whom, the form in which, the conditions subject to which and the fee on payment of 
which, a licence may be granted under sub-section (1) of section 2 A; 

’ . (^d>) the particulars of the cotton ginning factory to be entered in the register maintained under sub-section 

(2) of section 3; 

(ae) the proportion of seed which may be contained in cotton; 

1 person authorized to give a certificate regarding the quantity of moisture contained in any cotton 

and other matters specified in section 3A; ’ 

(ag) the person or body authorized to examine bales under section 3B; 

(dh) the procedure for making a complaint and causing the contents of a bale to be examined and the fee 
for examination of the contents of a bale under sub-section (1) of section 3B; 

(ai) the manner in which the things seized shall be sealed under sectio^ 30.” 

A Section 13 shall be renmibered as sub-section (1) of that section and after the sub-section so renum- 

tered, the following sub-sections shall be added, namely:— 

(8) The rules to be made under sub-section (1) shall be subject to the condition of previous publication. 


the proposed rules shall be laid on the table of the Legislative Assembly of the 
shall give the Assembly an opportunity of discussing them, and shall take 
in^hS rgolution concerning the same which may be passed by the Assembly before finally publish- 


— 0. P. Act XXIV of X936, Ss. 8 and 9. 
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1^, After the expiration of one year from the commencement of this Act, any person 

Power to reject un- who has made a contract for the purchase of baled cotton may require that 
ynarked hales in fulfiX- no bales other than bales marked ^’[with the mark prescribed under section 4 
nymt of contracts. factory in which they were pressed] shall be supplied in fulfilment 

of such contract, and, if he does so require, no bale not so marked shall be tenderable in fulfilment 
of the contract ; 

C [ * '' '*'] 

Any bale marked in accordance with the provisions of section i shall, within the mean- 
ing of the Indian Evidence Act, 1872, be presumed for all purposes as between the parties to a 
contract for the purchase of baled cotton, to have been so marked before leaving the factory in 
which it was pressed.] 

[a] Section 14 wa's re-numbered a 3 sub-section (1) of S. 14 and sub-section (2) was added to it by the Cotton 
Ginning and Pressing Factories (Amendment) Act, 1939 (14 [XIV] of 1939), S. 3. [28-3-1939]. [b] Svb* 
stituted for the words “in accordance with section 4,” ibid, [c] Proviso to section 14 was omittedt ibid. 

Protection for acts' 15. No suit or other legal proceeding shall be instituted against any 
done under Act. person in respect of anything which is in good faith done or intended to be 

done under this Act. 

SECTION 16 PROVINCIAL AMENDMENTS. 

BOMBAY AND SIND 

After Section 15 the following section shall be added^ namely:— 

“Id. Whoever contravenes any of the provisions of this Act or any rule made thereunder or any of the con- 
Penaliy. ditions subject to which a licence has been granted to him shall, on conviction, if no other 
"enalty is already provided in this Act for such contravention, be punishable with fine which may extend to five 
aundred rupees or, if he has previously been convicted of an offence under this Act or any rule made thereunder, 
with fine which may extend to fifteen hundred rupees.** [Bombay Act IV of 1936, S. 11.] 

CENTRAL PROVINCES 

After Section 15, the following section was addedt namely ; — 

“Id. Whoever contravenes any of the provisions of this Act or any rule made thereunder or any of the con- 
Pmalty. ditions subject to which a licence has been granted to him shall, on conviction, if no other 

penalty, is already provided in this Act for such contravention, be punishable with fine which may extend to five 
hundred rupees, or, if he has previously been convicted of an offence under this Act or any rule made thereunder, 
with fine which may extend to fifteen hundred rupees.** [G. P. Act XXIV of 1936, S. 10.] 


ACTION 17 

BOMBAY AND SIND 




After Section 16 the following section shall be added^ namely 
“17, (1) The District Magistrate may accept from any person whose licence is liable to be suspended, with- 
. 4 ^ drawn or cancelled under this Act, or who is reasonably suspected of having 
Com^ound%ng offences, etc. an offence under this Act, a sum of money in lieu of such suspension, 

withdrawal or cancellation or by way of composition for the offence which may have been committed, as the case 
may be. 


(2) On payment by such person of such sum to the District Magistrate, such person if in custody shall be set 
at liberty and if criminal proceedings shall have been instituted against such person, the composition shall be held 
to amount to an acquittal.*’ — Bombay Act IV of 1936, S. 11, 


[THE] COTTON INDUSTRY (STATISTICS) ACT, 1926. 
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“The Cotton Duties Act, 1896, provides, in addi- production have been systematically compiled for the 
tion to the collection of the duty, for the submission last 30 years, and have proved of great assistance 
of returns of the quantities of cotton goods pro- in ' studying the development and vicissitudes of the 
dueed in mills in British India. These statistics of industry. 


m A. M. 
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It is pioposed to repeal the Cotton Duties Act of 1896 
by a clause in the Finance Bill, and unless the preparation 
and submissions of these statistical returns arc provided 
lor by another Act, there "will be a break in the conti- 
nuity of these useful statistics. 

The Bombay Millowners’ Association have been con- 
sulted and are in favour of the continuance and prepa- 


ration of these returns for quantities of yarn and cotton 
goods manufactured in India. 

It is, therefore, proposed to render compulsory^he 
preparation and submission of such returns hf'a Cotton 
Industry Statistics Bill. This Bill will be proceeded with 
part passzi with the Finance Bill.” 

— Gazette of India, 1926, Part V, page 100. 


[THE] COTTON INDUSTRY (STATISTICS) ACT, 1926. 


(Act XX op 1926). 


[25th March 1926,] 

An Act to provide for the regular submission of returns of quantities of cotton 
goods manufactured and cotton yarn spun in BriHsh India, 


Whereas it is expedient, notwithstanding the repeal of the Cotton Duties Act, ll of 1896, to 
provide for the regular submission of returns of the quantities of cotton goods manufactured and 
cotton yarn spun in British India ; It is hereby enacted as follows : 


Short Me and extent, \.(l) This Act may be called the COTTON INDUSTRY (STATISTICS) AgT, 1926 
(2) ll extends to the whole of British India. 


Definttions, 2. For the purposes of this Act, unless there is anything repugnant in the sub- 
ject or context, — 

(a) **cotton goods” or “goods” includes all tissues and other articles (except yarn and thread) 
woven, knitted or otherwise manufactured wholly or partly from cotton yarn; 

(h) “cotton yarn” or “yarn” means yarn wholly or partly composed of cotton fibres; 

(c) “mill” means any building or place where cotton goods are woven, knitted or otherwise 
manufactured, or where cotton yarn is spun, by machinery moved otherwise than by 
manual labour, and includes every part of such building or place; 

(d) “owner”, in relation to any mill, includes the managing agent or other principal officer 
of the mill; and 

(e) “prescribed” means prescribed by rules made under this 

8, (1) The owner of every mill shall each month prepare and deliver, or cause to be prepar- 
Velivery of monthly returns and delivered, to the prescribed officer a return of all cotton goods 
of goods and yarn mamifac- manufactured and all cotton yarn spun in the mill during the pre- 
tured ly mtlhowners, ceding month by machinery moved otherwise than by manual labour, 

and shall subscribe a declaration of the truth of the return at the foot thereof. 

(2) Save as may be otherwise prescribed, every such return shall state, in respect of each 
description of goods and of yarn, the quantity manufactured during the period to which the return 
relates, and shall contain such further information, and be in such form and be subject to such 
conditions as to verification and otherwise, as may be prescribed. 

(8) Every such return shall be delivered to the prescribed officer or posted to his address 
within seven days after the end of the month to which it relates. 


4, (1) Any officer authorised by the ® [Provincial Government] by order in writing in this 
JPower to inspect mills and behalf shall have free access at all resonable times during working hours 
take copies of records. to any mill and may at any time, with or without notice to the owner, 

examine and take copies of, or extracts from, the records of the mill for the purpose of testing the 
accuracy of any return made under section 3, or of informing himself as to any particulars regar- 
ding which information is required for the purposes of this Act or any rules made thereunder: 

Provided that no officer not especially empowered by the ^ [Provincial Government] in this behalf 
shall be entitled to inspect any record containing the description or formulae of any trade 
process. 

(2) All copies and extracts and all information acquired by any officer in the inspection of 
any mill under this section shall be treated as strictly confidential. 

[a] Suhsiiiuted by A. 0. fox “Local Government”. 

9. The ’^[Provincial Government] shall, from the returns delivered under section 3, cause to 
JPuUication of returns, be compiled and published, in such form as ^[it] may direct, statements 
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showing for each month the total quantities of goods manufactured and of yarn spun in mills in 
®fihe Province] , 

[a] BubshtuUd by A. 0, for “G-overnor General in Counoir’. [b] Substituted by A.O. for “he**, [c] Substituted 
by A. 0. for “Briti&h India’*. 

6 fl) The ® [Provincial Government] may, by notification in the [Official Ga^iette], make 
Power to make rules, rules® consistent with this Act to carry out the purposes thereof. 

(^) In particular and without prejudice to the generality of the foregoing power, such rules 
may provide for all or any of the following matters, namely ; — 

(a) the form of any return required under this Act, the particulars to be contained therein, 
and the manner in which the return shall be verified ; . 

(h) the nature of the records to be maintained by the owners of mills ; 

(c) the powers and duties, in regard to the inspection of mills under this Act, of the officers 
authorised to make such inspections ; and 

(d) any other matter which may be or is to be prescribed. 

[a] Substituted by A. O. for “Governor-General in Council**, [b] Substituted by A. 0. for "Gazette of India**. 

[c] For such rules, see Gazette of India, 1926, Pt. I, p. 466. 

Penalties, 7 . ( j) Any person who — 

f a) knowingly falsifies any record of manufacture or production kept in a mill, or . 

(b) being required to deliver a return under section 3, knowingly delivers a false return, or 

(c) omits to make any return required by section 3, or refuses to sign or complete the 
same, or 

(d) knowingly does any act, not otherwise punishable under this Act, in contravention of the 
provisions of any rule made under this Act, 

shall be punishable with fine which may extend to five hundred rupees. 

) Any person who discloses any particulars or other information acquired by him in the 
inspection of any mill under this Act shall be punishable with fine which may extend to one 
ihousand rupees ; 

Provided that nothing in this sub-section shall apply to the disclosure— 

(a) of any such particulars or information for the purpose of a prosecution under section 193 

of the Indian Penal Code or under this Act, in respect of any return kept or record made 
for the purposes of . 

(b) of any such particulars or information'to any person acting in the execution of any duty 
imposed upon him by this Act, where the disclosure is necessary for the purposes of this 
Act. 

8 . The ' [Provincial Government] may, by notification in the ^[Official Gazette], exempt 
icemption, from the operation of this Act or of any specified provision thereof any mill 

or class of mills, or any goods or class of goods, specified in the notification. 

[a] Substituted by A. 0. for ’'Governor-General in Council**, [b] Substituted by A. 0. for “Gazette of India**. 

9 . No suit or other legal proceeding shall be instituted against any person in respect of any- 
Proteotion for acts done thing which is in good faith done or intended to be done under this 

under this Act, Act. 
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STATEMENT OF OBJECTS AND REASONS. 


** The Indian Cotton Committee, which was appoint- 
ed in 1917, brought to notice (1) that the practice of 
adulterating long staple cotton with short staple was 
very prevalent at the gins and press-houses in certain 
long staple areas, the object being to secure for the 
mixture the higher prices oHered for long staple ; (2) 
that, owing to the consequent mixture of seed, there 
was considerable deterioration in the cultivation of 
many of the superior varieties of cotton ; (3) that soft 
cotton waste was also used for the purpose of adultera- 
tion with “Eapus** (the natural floss); and (4) that short 
staple cotton was frequently railed to a long staple area 
and re-booked thence, even without mixing, as long 
staple cotton, 

2. As instances of (1) and (2), the Committee quoted 
the imports of short staple cotton into the Broach tract, 
the result of which has been that Broach cotton has 
largely lost its former reputation. Other superior varie- 
ties of cotton are threatened with the same fate. The 
practice described under (4) above is facilitated by the 
trade custom whereby cotton is bought and sold on the 
name and reputation of the area where it purports to 
have been grown; i., e., on the name of the railway sta- 
tion from which the bales are last booked. 

3. These malpractices are exercising so serious and 
dangerous an influence on the industry as a whole, that 


the necessity of taking Governmental action has be- 
come a matter of immediate importance. The Bill pro- 
vides a remedy by enabling Local Governments to 
prevent inferior cotton or cotton- waste, as defined, from 
being imported, except under licence, into areas which 
it is desired to protect. 

The principal provisions of the Bill are as follows 

1. Local Governments are empowered, with the pre- 
vious consent of the Provincial Legislation, to define 
the areas and to notify the stations which should be re- 
garded as protected. Consignments of cotton are not 
allowed to any such notified station except from other 
notified stations in the same area. 

2. It is necessary to make certain exceptions to the 
prohibition in favour, for instance, of millowners within 
the area requiring extraneous cotton and of purchasers 
of cotton waste for industrial purposes. Local Govern- 
ments are accordingly empowered to frame rules for a 
licensing system and to appoint the authorities for the 
issue of licenses. 

3. Station masters or other railway servants respon- 
sible for the delivery of goods or parcels are prohibited 
under penalties from delivering cotton improperly con- 
signed to their stations.” 

—Gazette of India, 1922, Part V, page 213. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

— Amended by Act 34 of 1925. 

— Adapted by A. 0. 


[THE] COTTON TRANSPORT ACT, 1923. 

(ACT III OP 1928.) 

l2Srd February, 

An Act to provide for the restriction and control of the transport 
of cotton in certain circumstances. » 

'Whereas it is expedient for the purpose of maintaining Ahe* qxtfijnty ^ tation of the 

cotton grown in certain areas in British India to enable the restriction and control of the trans- 
port by rail and the import of cotton into those areas; It is hereby enacted as follows : 


OBJECTS AND REASONS. 


“The preamble. — As one of the objects of tbe Bill is 
to check the practice of sending pressed bales from one 
cotton tract to another, ordinarily producing a better 
quality of cotton, so that it may be re-booked from a 
railway station in that tract and thereby appear as if it 
were cotton grown in that area of better quality, we 
think the purpose of the Bill would be more correctly 


stated as the maintenance of the quality and reputation 
of the cotton grown in British India, and we have 
amended the Preamble accordingly. This also removes 
any difficulty which might arise in interpreting the 
terms inferior and superior varieties.” 

— Jomt Oojnmittee Beporti 2B2S. 


1. (1) This Act may be called the Cotton Transport Act, 1923. (2) It extends to the whole of 
Short mu and extent. British India. 


Defimiions. 2. In this Act, unless there is anything repugnant in the subject or 

context,— 

(a) “certified copy,*' in relation to a licence, means a copy of the licence certified in the 
manner described in section 76 of the Indian Evidence Act, 1872, by the authority by 
which the licence was granted ; 

(b) “oottotf * means every kind of unmanufactured cotton, that is to say, ginned and unginned 
cotton, cotton waste and cotton seed ; 

(o) “cotton waste*’ means droppings, strippings, fly and other waste products of a cotton- 
mill other than yarn waste ; 

( d) “licence” means a licence granted under this Act ; 

(e) “notified station” means a railway station specified in a notification under section 3 ; 

(f) “prescribed” means prescribed by rules made under this Act ; and 



[^S, 2-5] 


[THE] COTTON TRANSPOBT ACT, 1923 


2197 


(g) ‘‘protected area” means an area into which the import of cotton or of any kind of cotton 
has been prohibited ® [wholly or partly] by a notification under section 3, 

[a] Inserted by the Cotton Transport (Amendment) Aet^ 1925 (34 [XXXIV] of 1925)} S. 2, 

OBJECTS AND REASONS, 

“We have made it clear in the definition of the ex- this sub-clause and in sub-clause (g) in connection with 
pression “cotton** contained in sub-clause (b) that the the proposal to which we refer in our remarks on 
enumeration of the various kinds of cotton referred to clause 3,** 

is exhaustive. We have also made a shght alteration in — J oint Comimitee Beport* 

3. ( 1) The ® [Provincial Government] may, for the purpose of maintaining the quality or reputa- 
Power to issue noufir tion of the cotton grown in any area in the Province, by notification in 
cat%on prohthiting import the ^[OflScial Gazette], prohibit the import of cotton or of any specified 
of cotton into protected kind of cotton into that area °[by rail, road, river and sea, or by any one 
area, or more of such routes] save under, and in accordance with the conditions 

of, a licence : 

Provided that no such notification shall be deemed to prohibit the import into any protected 
area of packages containing any kind of cotton and not exceeding ten pounds avoirdupois'’w6ight. 

(2) Any such notification may prohibit the delivery to, and the taking of delivery by, any 
person, at any specified railway station situated in the protected area, of any cotton, the import of 
which ®[by rail] into that area is prohibited when such cotton has been consigned from a railway 
station not situated in that area, unless such person holds a licence for the import °[by rail] of the 
cotton into that area. 

[a] Substituted by A. 0. for “Local Govetnmeut.** [b] Siibstituted by A. 0. for “local official Gazette,** 
{c] Inserted by the Cotton Transport (Amendment) Act, 1925 (34 [XXXIV] of 1925), S. 3. 

OBJECTS AND REASONS. 

“We are impressed with the necessity of enabling a have further provided in sub-clause (1) of this 

Local Government to prohibit the import into protected Qlmae for the exemption from the provisions of the Act 
areas of all or any of the kinds of cotton specified in Qf cotton which is consigned in packages not exeeed- 

elause 2. In famine times it might, for instance, be jag ten pounds in weight. This alteration is intended 

necessary for a Local Government to permit the import to secure the free movement of samples of cotton. The 

into such an area of cotton seed which is extensively XJpper India Chamber of Commerce advocated the 

used as cattle food. This decision necessitates a con- exemption from the Bill of small parcels such as are 

ordinarily sent as samples and might in fact be des- 
the Bill, e. g., in sub;;ola^se^(^] of thjs clause and in patched by parcel post.** 
clauses^ 4, 5 and 7, in a ^ . 

referred to above. , » i ». i — i / oint Committee Beporit 1923, 

(1) Notwithstanding anything contained in the Indian Railways Act, 1890, or any other 
Refusal to carry tmhcmsed law for the time being in force, the station master of any railway 
cotton* station or any other railway servant responsible for the booking of 

goods or parcels at that station may refuse to receive for carriage at, or to forward or allow to be 
carried on the railway from, that station any cotton consigned to a notified station, being cotton 
of a kind of which ihe delivery at such notified station has been prohibited unless both stations 
are in the same protected area, or unless the consignor produces a certified copy of a licence for 
the import of the cotton ^[by rail] into the protected area in which such notified station is 
situated. 

(2) Every certified copy of a licence when so produced shall be attached to the invoice or 
way-bill, as the case may be, and shall accompany the consignment to its destination, and shall 
there be dealt with in the prescribed manner. 

(S) Where by or under any law in force in the territories of any State in India the import 
®[by rail] into any area, or the delivery at any railway station, of cotton or of any kind of cotton 
has been prohibited, the ^[Central Government] may, by notification in the ®[OfiBcial Gazette], 
declare that the provisions of sub-section fij shall apply in respect of cotton consigned to any such 
station as if such area and such station were respectively a protected area and a notified station, 
and as if any licence granted under such law were a licence granted under this Act. 

[a] Inserted by Cotton Transport (Amendment) Act, 1925 (34 [XXXIV] of 1925), S. 4. [b] Substituted by 
A. 0. for “Governor-General in Council.** [c] Substituted by A. 0. for “Gazette of India’*. * 

8* (l) Where any cotton, the import of which ®[by rail] into any protected area has been 
Procedure wher^ cotton prohibited, has been consigned to and arrives at a notified station in any 
arr^ves at notified station, guch protected area, the station master or other railway Berr&ni res- 
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ponsible for the leceipt and delivery to the consignee of goods or parcels, as the case may be, at tha.t 
station shall, unless both the notified station and the railway station from which the cotton has been 
consigned are situated in the same protected area, refuse to deliver the cotton until he is satisfied 
that the consignee holds a licence for the import of the cotton ^-Eby rail] into the proteotea-area 
in which such notified station is situated ; and, if he is not so satisfied, or if within fourteen days 
the consignee or some person acting on his behalf does not appear in order to take deliveryi shall 
return the cotton to the railway station from which it was consigned, together with an intimation 
that delivery of the cotton has been refused or has not been taken, as the case may be. 

(2) Any station master or other railway servant receiving any cotton returned under 
sub-section (ij, or returned with a like intimation from a railway station specified in a notification 
under sub-section (8) of section 4, shall cause to be served on the consignor in any manner 
authorised by section 141 of the Indian Eailways Act, 1890, a notice stating that the cotton has been 
so returned and requiring the consignor to pay any rate, terminal or other charges due in respect 
of the carriage of the cotton to and from the railway station to which it was consigned, and such 
charges shall be deemed to be due from the consignor for all the purposes of section 55 of that Act» 
[a] Inserted by the Cotton Transport (Amendment) Act, 1925 (34 [XXXIV] of 1925), S. 5, 

OBJECTS AND REASONS. 

“We are of opinion that fourteen days is a sufficient the station of destination of cotton which is covered hy 
period to allow for the removal of the consignee from a license.” — Joint Comm%tt€e Report, 1923, 

6, Any person who, in contravention of the provisions of this Act or of any ^notification or 
Penalties, rule made hereunder, knowingly takes delivery of any cotton from a notified station 
or imports, or attempts to import, any cotton into a protected area, and any station master or 
other railway servant who, in contravention of the provisions of sub-section (1) ot section 5, 
without reasonable excuse, the burden of proving which shall lie upon him, delivers any cotton to 
a consignee or other person, shall be liable to a fine not exceeding one thousand rupees, and upon 
any subsequent conviction to imprisonment which may extend to three months, or to fine vrhxQ\ 
may extend to five thousand rupees, or to both. 

[a] For such notifications, see General Statutory Rules and Orders, Vol. V, p. 90. 


“We have made it clear that an innocent contraven- 
tion of the Act i<? not to be punishable. 

We have further considered with care the proposal 
supported by the Local Government of Bombay and 
others that the Bill should provide for the confiscation 
of cotton in respect of which an offence under this 
clause has been committed, and vve have by a majority 
• . . , decided not to make any alteration in this res- 


OBJECTS AND REASONS. 

I I I II mil 

pect. We think tSatfche difficulties which would arise 
in connection with the seizure and identification of 
cotton after its arrival at a press or other place of 
destination would result in any such provision proving 
ineffectual, unless powers are given to the police and 
other officials which are disinclined to provide until 
experience shows that they are necessary.” 

— Joint Committee Report, 1923, 


7. (1) The ** [Provincial Government] may, by notification in the ‘^[Ofloieial Gazette], make 
Poioer to malce rules, rules to provide for any of the following matters, namely : — 

(a) the prevention of the import into a protected area by road, river or sea, save under and in 
accordance with the conditions of a licence, of cotton the import of which into that area 
has been prohibited ° [wholly or partly] by a notification under section 3 ; 

(h) the terms and conditions to be contained in licences and the authorities by which they 
may be granted ; and 

(c) the manner in which licences and certified copies thereof shall be dealt with on and after 
the delivery of the cotton to which they relate. 

(2) Any such rules may provide that any contravention thereof or of the conditions of any 
licence, not otherwise made punishable by this Act, shall be punishable with fine which may extend 
to five hundred rupees. 

[a] Substituted by A. O. for “Local Government.” [b] Substituted by A. 0. for “local official Gazette,” [c] 
Inserted by the Cotton Transport (Amendment) Act, 1925 (34"[XXXIV] of 1925), S. 6. 


8. No notification under section 3 or rule under section 7 shall be issued by the ® [Provincial 
Previous appi oval of Pro- Government] of any Governor’s Province, unless it has been laid in 
vindal Legislature to issue draft before ^[the Legidative Assembly of the Province], and has beeii 
of notifications and rules, approved by a Eesolution ®[of that Assembly] either with or without 
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modification or addition, but upon such approval being given the notification or rule, as the case 
' may be, may be issued in the form in which it has been so approved : 

^[Provided that if the Provincial Legislature has two Chambers, the notification must be laid 
in draft before, and be approved by Besolutions of, both Chambers, either without modifications or 
additions, or with modifications or additions approved by both Chambers.] 

[a] Substituted by A. 0. for “Ijocal Governmeiifc.** [b] Substituted by A, 0. for “tbs Legislative Council of 
the Province.” [c] Substituted by A. 0. for “of the Legislative Council.” [d] Inserted by A. 0. 

JProtectim for acts , No suit or other legal proceeding shall be instituted against any person 
done under Act* in respect of anything which is in good faith done or intended to be done under 
this Act. 


[THE] COURT OF CHANCERY ACT, 1851. 

(14 & 15 Viet, c. 83) 

Act to improve the Administration of Justice in the Court of Chancery and in the 
Judicial Committee of the Privy CounciL 


16. ®[So much of the Act of the Session holder in the third and forth years of King William 
matter to he heard, etc., Fourth, chapter forty-one, as provides that no matter shall be 
by Judicial Comimttee unless heard, nor shall any order, report, or recommendation be made by the 

Judicial Committee of the Privy Council, in pursuance of that Act, 
/ re i en , unless in the presence of at least four members of the said Committee 
shall be repealed; and] no matter shall be heard, nor shall any order, report, or recommendation 
be made, by the ] Judicial Committee, in pursuance of K ' ] any " ] Act, unless in the 

presence of at least three members of the said Committee, exclusive of the Lord President of Her 
Majesty's Privy Council for the time being. 

^ 

[a] This portion was repealed in the United Kingdom by 38 A 39 VIct., c, 66, It is spent, [b] The words ‘said’, 
the said Act or’ and ‘other’ were repealed by 55 <fe 56 Viet., c 19. 
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FOB PBRSONAI, NOTES 



Overlooking of Precedents leads to 
Erroneous Decisions 

‘^Ignorance of the Judge is the misfortune of the innocent.” Latin Maxim. 

(1943) 30 A, I. R. 1943 Privy Council 189 (191) In an appeal from Ailaha- 

";ad the question for decision involved was as to the inherent power of the Court to grant 
restitution to the successful defendant. Their Lordships observed : “The decision of the 

Board in 46 I. A. 228 was not cited in either of the Courts in India The application 

now before the Board invoked the powers of the learned Suboidmate Judge to 

assess the sum due by way of restitution .... by the method laid clown in 46 I. A. 228 
.... For this purpose the case must go back to the Court of the Subordinate Judge. . . 

(1922) 9 A. I. R. 1922 Privy Council 11 (12) = 43 AIL 469 (475) 
(PC). — Section 89, T.P. Act, 1882, ended after providing for the decree “and thereafter 
the defendants* right to redeem and the security shall both be extinguished.’* These w^ords 
do not occur in either the foreclosure section of the Act of 1882 or the corresponding rule 
of O. 34, Civil P. 0. 

“ The difficulty which had arisen as to these words in several cases, e.g.^Vanmika^ 
linga v. Chidamhara^ (1905) I. I/. R. 29 Mad. 37 — which case, it may be mentioned, 
does not seem to have been brought to the notice of the Board in Het Bam* s case^ 
(1918) 45 I. A. 130 — therefore no longer arises” 

(1948) 35 A. I. R. 1948 Nagpur 382 (384) (DB) The ciecree [ol the 

District Judge] was set aside and the decree of the trial Court was restoied by Gruer J. 
in Second Appeal No. 108 of 1938 on 7-11-1940. It is against this decree that the present 
appeal has been filed .... If the above decision framely, 1989 Bang. L. K. 358] had been 
placed bafore Gruer J. he wou’d not have reached the conclusion he did.” 

(1947) 34 A. I. R. 1947 Bombay 430 (431 ), — Per Kania *7. — “My attention 
has been drawn to two judgments in this connection. One is my own judgment in (1943) 
45 Bom. L. R 400 .... At that time my attention was nor drawn to the judgment of the 
Appeal Court in (1938) 40 Bom n. r. 676.” 

(1947) 34 A. I. R. 1947 Madras 405 (407) (DB). — “'We now come to the first 
case referred to in the order of reference, namely, 1943-2 M. L. J. 180. There Horwill J. 
held that the right of a legal representative was merely to file a fresh application to sue 
in forma or institute a sejarate suit. No reference was made in the judgment 

to the decision in (1935) 58 Mad. 169 This decision is not only in conflict with the 

judgments in (1928) 51 Mad. 697 and (1935) 58 Mad. 169, but it ignores the fact .. 

(1947) 34 A. I. R. 1947 Oudh 180 (190) (FB) Thomas C. 7. — “The leameu 

counsel for the plaintiffs- respondents has strongly relied .... upon my decision in A.i.R 

1936 Oudh 340 relying on 55 I. A. 139 wherein I held But now having regard to the 

argument advanced, and the fact my attention was not drawn to the decision of their 
Lordships of the Privy Council in (1S76) 4 I A. 228, I entertain serious doubt as to the 
correctness of that decision. Nor was 4 I. A. 228 brought to the notice of Ashworth J. 
in (1926) 3 O. W. N, 321.” 

(1947) 34 A. I, R. 1947 Oudh 232 (233) (DB). — ‘No doubt in 1940 o. W, N. 561 
a Bench of this Court entertained an application in revision against the order of a District 
Judge and set aside that order but the attention of the learne^d Judges does not seem 
to have been drawn to the Full Bench decision to which we have referred [namely, a 
decision of five Judges reported in (1929) 4 Buck. 639], nor w'as the point as to the 
maintainability of an application in revision considered.’* 

(1945) 32 A. I. R. 1945 Lahore 260 (261) (FB). — Per Achhru Bam 7. 
(in the Order of Reference) — “ He (i. e., Patanjali Sastri, J. in A. I. B, 1942 Mad. 13) 
does not, however, appear to have noticed one of the Division Bench judgments of his 
own Court reported in A. I. R. 1920 Mad. 177 which also dealt with the same subject and 
took just the opposite view from that taken by him.” 

(1945) 32 A. L R. 1945 Madras 139 (141) (FB). — “The decisions in which 
the contrary view has been expressed are: 45 Mad. 466, A. I. B. 1919 Mad. 220, A. I, R. 
1928 Mad, 440 and 1941-2 M. L. J. 754,” In the first of these cases “the Court did not, 
however, consider the case in 5 Mad. 141 .... In none of the other cases was any reason 
given for the view expressed and in no case was 6 Mad. 141 mentioned or considered .... 
We consider that 5 Mad. 141 should be followed.” 
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(1945) 32 A. I. R. 1945 Calcutta 298 (299). — “The view that we are taking* of 
sub-r. (2), R. 1 of O. 40 finds support from the decision of all the other High Courts and 
even from some earlier decisions of the Allahabad High Court itself. Those decisions are 
noted at the foot-note to para. 49 of Chitaley and Rao’s Commentaries on the Code of 
Civil Procedure, vol. 3, page 2924.” (Now see 4tb Edn., page 2968.) 

(1938) 25 A. L R. 1938 Calcutta 730 (733) = IX.R. (1939) 1 Cal. 112 (120). 
— “ The expression ‘other cause of a like nature* has been the subject of vanoub decisions, 
most of which will be found mentioned in Chitaley*s Limitation Act [isfc (1933) EdnJ^ 
pp. 567 to 572.*’ 

(1938) 25 A. I. R. 1938 Calcutta 287 (289 & 290) = I. L. R. (1938) 1 Cal. 53 
(58 & 60), — “In the Note to Messrs. Chitaley and Annaji Rao’s Code of Ci\il Proce- 
dui‘e, C2nd (1935) Edn.] at p. 1388, I find the following comment : ‘ The first .... parties.’ 

‘ The learned authors of Chitaley and Annaji Rao’s Code of Civil Procedure in the 
paragraph to which I have already referred, appear to me to sum up in a few w^ords the 
substance of the decisions’.” 

(1948) 35 A. I. R. 1948 Allahabad 19 (24, 25) (FB).— Per Raghuhar Dayal J, 
— “Circumstances requiring remand of a case can be many and need not be exhaustively 
imagined at a time. A good number of such circumstances are noted under Note 20, 

O 41, R. 23, Civil P. C., in Ohitaley’s Civil P. G. 4th (1944) Edn. I find that two 

other High Courts, the Madras High Court and the Lahore High Court, have given very 
wide powers to the appellate Court to remand the suits. These amendments are given in 
Chitaley’a Code of Civil Procedure, 4th Edn.” 

(1948) 35 A. I. R, 1948 Nagpur 142 (145). — Hidayatullah J. — Tn Ohitaley’a 
Civil Procedure Code, vol. Ii (1944 Edn ) it is said : ‘But a mortgagee may be estopped by 

his conduct from setting up the mortgage provided the auction-purchaser has 

actually bought without notice of the mortgage, (p. 2246)’ The same view is expressed on 
the same page in respect of charges in the following words : Tn the case of a charge . . • . 

he has not notice of such charge.* The charge in favour of the docreo-Lolder had to 

be mentioned in the sale proclamation to bind the auction-purchaser.** 

(1948) 35 A. I. R. 1948 Oudh 36 (37) (DB) “Chitaley and Anuaji Rao in 

their Limitation Act, [2nd (I9i2) EdnJ, Vol, I, at p. 136 have discussed the questions 
which might arise where a particular provision relating to the law of limitation is repealed 
by another Act. According to them the following positions may arise : ‘ (i) Where at the 
time of the new Act .... (2) Where the suit is ... . (3) Where the suit is ... . (4) Where 
the suit is .... comes into force at once.’” [This is followed by a summary of the 
commentary of the authors printed on pages 137, 138 and 139,] 

(1947) 34 A. I. R. 1947 Allahabad 31 (32). — Yorke J, — “The general impres- 
sion I derive from Art. 39, from the notes to Art. 39 in Chitaley’s Commentary on the 
Indian Limitation Act, Vol. ii [2nd (1942) Edn ] and the quotations from Salmond on 

Torts which he reproduces In the passage quoted from Salmond on Torts trespass 

to immovable property is defined [p. 1225 ] Another passage quoted in Chitaley 

runs as follows [p, 1226] In the same section of his notes Chitaley quotes from a 

Madras decision It appears to me that the upshot of all these clearly is that the 

present suit is not a suit for compensation for trespass upon immovable property.*’ 

(1947) 34 A. I. R. 1947 Bombay 345 (350) (SB). — Per Sen J "Chitaley in 

his Code of Criminal Procedure, 1941 edition, has pointed out at page 1294 that there is 
not specific provision enabling the Court to try the case where the accused pleads guilty 
and the Court does not accept the same and that in England where the Court does not 
think it expedient to act upon the accused plea of guilty, the usual procedure is to advise 
him to withdraw bis plea of guilty and to plead not guilty. Chitaley has further pointed 
out that in this country the general trend of opinion is that the accused may be treated in 
such cases as if he had pleaded not guilty, and that the trial may be proceeded with 
in the ordinary way, and he has referred to several authorities in support of this view.** 
[View approved ] 



A. Ic E. COMMENTARIES JUDICIALLY NOTICED 


111 


>47) 34 A. I. R. 1947 Lahore 409 (409). — Per Bhandarz J, — “In Chitaley*s 
^ ' 'ary on S. 141, Civil P. C. [4th (1944) Kdn. Note 2 p. I174J, the learned author 

9 that pioceedings under the Guardians and Wards Act 1S90, have been held to be 
y , matters of the nature contemplated by this section.” [This view is appro\od] 

947) 34 A. I. R. 1947 Oudh 122 (125, 126). — Kuhuai J. — “I have come to 
Qclusion that on both the points the decision must be m the appellant’s favour .... 

‘ ey in Note 43 to S. 60, T. P. Act [2nd (1915) Edn., p. 1067J, summarises the law and 

-♦ote supports the case of the appellants.” 

(1947) 34 A. I. R. 1947 Oudh 98 (100). — Kaul /. — “As observed by Chitaloy 
- .iS Note 114 on s. ll [Civil P. C. 4th (1944) Edn ] an estoppel by consent decree can 

only when the question raised in the subsequent suit was iiresent to the minds of the 

xes and was actually dealt with by the consent decree. The question in all such casc»3, 
^3 learned author says, would be whether the parties did intend that the question at issue 
• * .hould be finally settled between them by the consent decree and whether the consent 

* I iecree did actually settle that question.” 

(1947) 34 A. I. R. 1947 Oudh 74 (76) (DB). _ “On the third head we should 
t [ike, first of all, to note that a mere question of law was not decided in the present case : 

the question was as to the correct interpretation of the words of a deed. No question as to 
I afiy principle of law or the interpretation or application of any statute is involved. Wo 
\ are of the opinion that, at any rate the decision of such a pioint does operate as 
' judicata. This aspect of the matter is discussed in Chitalcy’s Commentary on the Code 
^ li Civil Procedure, Vol. I, note no. ll to s. 11 . . . [ith (1944) Edn. p. 103] 

I (1947) 34 A. I. R. 1947 Peshawar 15 (18) (DB). — “Alllhe authorities bearing 
f \ the point were examined and the result of the examination was thus stated in the 

^ jdian Limitation Act by Chitaley etc., 2nd (l942) Edn. page 1S37 : It would seem to 

pear from an examination of cases a fresh cause of action and time would run 

•'’’Om that date.* It is obvious that according to this view a fresh invasion of title would 
onatitute a new cause of action for a suit from which limitation should oommonco to rim.** 
0946) 33 Ao I. R. 1946 Allahabad 333 (347, 348) (FB). — Per Bennett. J. 
J* % There can also be no doubt that the weight of legal authority is in favour of this view. 

ucfw gainst ^ it there is the authority of were overruled *• in 17 Lahore 523; vide 

dtaley s Commentary on section 514 of the Code, Note 10.*’ (See Criminal P. C. 3rd 
i6) Edn., Wol. Ill, pages 2708 and 2709.) 

(1946) 33 A. I. R. 1946 All. 89 (92, 93) (F..B.). — Per Iqbal Ahmad G. J. — 
i has been held in a series of cases that the word appeal in S. 115, Civil P. C., is not 

* ;tricted to a first appeal but also includes a second appeal ... I do not desire to 

heumber my judgment by a detailed reference to these cases which will be found noted 
"hit page 1036 of Vol. I of Chitaley’s Code of Civil Procedure, Edn. 3” (Now see 4th (1044) 
4ii., page 1087). 

€ri (1946) 33 A. I. R. 1946 Lahore 280 (282) (FB) Per Teja Singh J. in the 

oUReference : “It is unnecessary to refer to the decisions of other Courts. They 
^ 'Summed up at page 222 of Chitaley’s Court-fees Act, Edn. 1944, and it has been 
f'|omted out that while the view of ” 

(293) — “There is an apparent conflict of views 
^ I whether and how far a decision on an issue of law is res judicata as between the 
parties in subsequent suits and Chitaley has at pages 163-166 of Vol. I of his “The 
of Civil Procedure (v of 1908), 1944 Edn.,** exhaustively analysed them and reached 

x Uowing conclusion which is one with which we are in agreement ; *In order to 

^ rstand and solve no conflict among them’.” 

33 A.I. R. 1946 Nagpur 277 (292) — " Then there is Chitaley’s otserva- 
. page 4OT of Vol. I of his The Indian Linaitation Act’ Edn. 2, that it is a funda- 
•itai principle that limitation always implies an existing cause of action and that nnlopf. 

cause of action for a suit has arisen, limitation for such suit cannot begin to run.” 
Merred with approval.) s .. iuu. 

7-efeT^^f +w‘u' regards the last ease it is sufficient 

^ T?...! ^ Chitaley’s Code of Civil Procedure at page 3261 [4th ( 1944 ) 

ill] — In Bombay o. 43 b. 1 (w) has been deleted .... falls under this rule.* 
consideration of these authorities, we hold that the preliminary objection sue- 
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